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BOMBAY HIGH COURT. 
FULL BENCH. 
Second Criminal Sessions Case No. 4 
of 1933. 
August 4, 1933. 
Braumont, O. J., SHINGNE AND 
N. J. WADIA, J. 
EMPEROR— PROSECUTOR - 
g VENSUS 
LAKSHMAN SHIVRAM—Accusep. 
Bombay Borstal Schools Act (XVITI of 1929), 3. 0— 
Scope of —Proper form of order under s. 6—Detention 
in Borstal School. - 
. Under s 6, Bombay Borstal Schools Act, when an 
offeader is found guilty of an offenca for which he is 
liable to be seutenced to transportation or imprison- 
ment and certain conditions are satisfied, it shall be 
lawful for the court to pass in lieu of a sentence of 
transportation or imprisonment an order that the 
offender be detained in the Borstal School for a 
certain term The proper order under s, is to convict 
the accused, and then, in lieu of sentence of 
Imprisonment, sentence him to bedetained for a 
period of not lessthantwo years and act more than 
tivə years. Emperor v. Mathurdas Purshottam (1), 
followed. 


_ Mr. R. J. Colah, for the Applicant. 

Mr. N. H. Jhabwala, for the Accused. 

Judgment.-In. this -case the ac- 
cused was charged under ss. 366 and 
and 376 of the Indian Penal Code: he was 
convicted under s. 366 and acquitted under 
s. 376. The learned Judge directed that 
the accused be kept in rigorous imprison- 
ment, for a term of two years and, that the 
execution of the sentence be carried out in 
the Borstal Institution at Dharwar. The 
learned Advocate General has given a cer- 
tificate under cl. 26 of the Letters Patent 
alleging that there is an error of law in the 
sentence. 

Section 6 of the Borstal Schools Act 
provides that when an offender is found 
guilty of an ofence for which he: is liable 
to be sentenced to transportation or im- 
prisonment and certain conditions are 
satisfied, it shall be lawful for the court to 
pass in lieu of a sentence of transportation 
or-imprisonment an order that the offender 
be detained in the Borstal school for a 
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certain term. This court pointed out in 
the case of Emperor v. Mathurdas Pur- 
shottam (1), that the proper form of order 
was to convict the accused, and then; in 
lieu of sentence of imprisonment, sentence 
him to be detained fora period of not less 
than two years and not more than five 
years, and that seems to us to be the correct 
order to make, because the Borstal In- 
stitute isnot a prison, and detention there 
is not imprisonment. Mr. Jhabwala, who 
appears for the accused and also for the 
parents, who are entitled to be heard under 
the proviso to s. 6, objects to the use of 
the word ‘convicl’ and points out that: in 
s. 6 the words used are ‘where an offender 
is found guilty.’ But,in my opinion, there 
is no distinction between the expressions 
‘found guilty’ and ‘convict. The verb 
‘convict’ is generally used throughout the 
Criminal Procedure Code, and I think it is 
proper to use that word in cases such as 
this. If there were a distinction between 
‘conviction’ and ‘finding guilty’ various 
difficulties would arise under the Coue, for 
instance, on a subsequent conviction, a case 
in. which.a person bad been merely found 
guilty could not be proved as .a previous 
conviction, and under s. 403 a person 
merely found guilty of an offence would 
not be free from subsequent trial for that 
same offence. We think, therefore, the 
order in Emperor v. Mathurdas Purshottam 
(1), was the right form of order to make. 
In this case we accede to the prayer of 
the Advocate General and alter the sentence 
by convicting the accused under s. 366 
and directing that he be detained in the 
Borstal Institute for two years. The sen- 
tence will commence from the date when 
the learned Judge passed the sentence. 


Ne Sentence altered, 


(1) 137 Ind. Gas. 132; 34 Bom L R 239; Ind. Rul 
(1932) Bom. 223; 33 Or L J 395; A | 8 1932 Bom, 489; 
(1932) Or; Gas. 647. f 
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2 3 CANTONMEN’ BOARD, AGRA V. KASHI RAM. 
ALLAHABAD HIGH COURT: 
Criminal Revision Application No. 38 
of 1933. 
_ April 19, 1983. 
KENDALL, J. 
CANTONMENT BOARD, AGRA 
—APPLICANT 
versus 
KASHI RAM-— Opposite Party. 
Cantonments Act (II of 1924), ss. 187, 268— 


Illegal notice—Compliance, if necessary— Qualified 
sanction to proceed with consiruction—Subsequent 
notice to demolish ‘unauthorised construction —Non- 
compliance—Prosecution—Whether proper—Dispute 
betwecn parties, nature of. 

A person is not bound to comply with any notice 
whatever, however illegal or peremptory, merely 
because it was issued to him by a Municipal 
Board or a Cantonment Authority, and if he 
fails to comply with it he does not render himself 
liable toa fine under the Act, 

Where the Cantonment Authority gave a qualified 
sanction to a person to proceed with the construc- 
tion of his building at his own risk, the site 
having been claimed by the Government, but there 
was no ‘Municipal objection’, and when he proceeded 
to build, the Cantonment Authority served him with 
@ notice to demolish the unauthorised building on 
non-compliance with which he was prosecuted under 
s 187, Cantonments Act, read with a. 268: 

Held, that there was nounauthorised construction 
as he had sanction from the Board to build the 
room which alone he had built; that it was pre- 
posterous to suggest that when ho had had the sanction 
of the Board in writing under 3.181 he did not 
have the permission in writing of the Cantonment 
Authority; and that the question between th 
parties was a purely civil one. a 

Criminal Revision Application from an 
order of.the Sessions Judge, Agra, dated 
10,1982. | 

Mr. Binod Behari Lal, for the 
cant, - 

Mr. Saila: Nath Mukerji, for the Oppsite 
Party, 4 

The Assistant Government Advocate, for 

the Grown. : ; 


Judgment.— This is an application for 
the revision of an order of a Magistrate 
of Agra acquitting the opposite party 
Kashi Ram ofan alleged offence under 
s, 187 read with s. 268 of the Cantonment 
Act, 1924. The applicant had applied to 
the Cantonment Authority under s. 179 
for permission to build a room and a gate 
in the Cantonment, and eventually sanction 
was given under s. 181 in a letter dated 
April 27, 1927, in which it was remarked 
by the Executive Officer that the site on 
which the construction proposed to be 
built was claimed on behalf of the Govern- 
ment, but that there was no “Municipal 
objection” to the construction except the 
gate which has been rejected. Later on. 
ig a lettergof July 4, it was fexplained 
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that the plan was “sanctioned subject td 
your civilrights”. Kashi Ram proceeded 
with the building but on February 25, 
1932, the Municipal Board sent a regis- 
tered notice under s.187 ofthe Act requir: 
ing him 

“to demolish the. unauthorized construction which 
you are constructing over Cantonment land without 
permission 

` He did not comply with this notice. He 
was prosecuted but he was acquitted by 
the Magistrate, who found that Kashi Rem 
had not attempted to build the gate to 
which objection had been taken by the 
Cantonment’ Board and that for the rest 
the Board had no right’ to prosecute him 
under the Act but could only. proceed 
against him in the Civil Court, I am 
asked to hold that this decision was wrong. 
It is to be observed that the Cantonment 
Authority first gave sanction for the cons- 
truction of the building ~ qualified sanction, 
it is true, but qualified merely by the 
intimation that Kashi Ram would build 


‘at his ownrisk—and as soon as he proceed- 


ed to build they served him with a notice 
requiring hin to demolish the building. 
It is argued that under s. 187 of the Can- 
tonments Act the Board could require Kashi 
Ram’ to demolish a building for which 
he had not had “the permission in writing 
of a Cantunment Authority” as expressed 
in cl. (1) of that section. It is argued that 
the “sanction” referred to in s. 181, which 
was the sanction which he had obtained, 
is a distinct thing from the “permission” 
referred to in s. 187 and thats. 181 only 
refers to what is called “municipal sanc- 
tion” which is given after the Board had 
considered whether there are any of the 
objections enumerated in s. 181.. Those 
objections refer to public convenience and 
safety andhave no relationto any question 
of title. What the Board didin this case 
evidently was to say that there was no 
municipal objection, but that there was a 
question of title, and warned Kashi Ram 
that if he built on the landhe would do 
so at his own risk. It is maintained how- 
ever thal inspite of having received this 
sanction Kashi Ram was acting without the 
permission in writing ofthe Board in pro- 
ceeding with the building. It is not sug- 
gested that there is any proof on the record 
that there was a 

“projection cr structure overhanging projecting into 


or encroaching on, any street or apy drain, sewer or 
acqueduct therein” % 


as referred to in s. 187. There is no sug- 
gestion in the notice issued by the Board’ 
under g. 187 that Kashi Ram has set, up 
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any such projection ete. He is only directed 
to demolish “unauthorised construction.” 
The answer to this might well be that 
there is no unauthorised construction 
because he had sanction from the Board 
to build the room and it has been found 
by the Magistrate that he had not bult 
anything except the room. I cannot ac- 
cept the argument that Kashi Ram had 
not had permission in writing from the 
Board to proceed with his building in face, 
of the letters to:which I have already refer- 
red. I have not been shown that any 
other permission in writing is required 
for building by any'of the provisions of the 
Cantonments Act except that referred to in, 
ss. 181 and 187, and it seems tome pre- 
posterous to suggest that when Kashi 
Ram had had the sanction of the Board 
in writing under s. 181 he did not nave 
the permission in writing of the Canton- 
ment Authority. Moreover the notice, as I 
have already remarked, does not suggest 
that there wasany projection eic., such as 
that referred to in s. 187, 7 

Jt has been further argued that whe- 
ther the notice itself was regular or not 
Kashi Ram had no. right to go behind it 
and to proceed with the building or to’ 
refuse to demolish the buliding on the 
ground that the notice was. not a legal 
one. I have been referred to the 
decision in the case of Har Prasad v. 
Emperor (1), in which it has been held 
that ina case of failure to comply with 
a notice issued under ss. 186 and 211, 
Municipalities Act, 1916, there is nothing 
which indicates that it is the duty of 
the court to satisfy itself that the notice 
was lawfully issued by the Municipal 
Board and it has been represented that 
the Cantonments Act is very similar to 
the. Municipalities Act and thut the same 
reasoning must apply. The notice in this 
case, however, merely directed Kashi Ram 
to demolish an unauthorised construction 
and as [I have already remarked there was 
_ho construction.for which he had not had 
the sanction of the Board to build. I 
do not believe that it has éver been held 
or that it ever could be held that a person 
is bound to comply with any notice 
whatever, however illegal or peremptory, 
merely because it was issued to him by 
a Municipal Board or a Cantonment 
Authority, and that if he fails, to comply 


(1) 138 Ind. Cas. 83); AT R1932 All 673; (1932) 
Or Cas 825;,33 Or. L J 692; (1932) A LJ 579; 
Ind. Rul (1932) All, 497; LR 13 A 186 Or.; (1932). 
Or, Gas. 620. 
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with it he renders himself liable to a fine 
under the Act. In the present case the 
Magistrate has decided that the question 
between the parties was a purely civil 
one and as a matter of fact that Kashi 
Ram had not exceeded the authority given 
him by the Board in sanctioning his 
application for building. In these cir- 
cumstances I see no reason 10 interfere 
with the orders of the Magistrate which 
appear lo me to be proper orders. The 
result is that the. application fails and is 
dismissed. f 


N. Application dismissed. 





PATNA HIGH COURT. 
Appeal from Appellate Order No. 15 
of 1932. . 
August 28, 1933. 
COURTNEY-TERRELL, O. J., AND 
SAUNDERS, J. 
DINA -MISRA anD.oTHERS— 
JUDGMENT-DEBTORS —ÅPPELLANTS ` 


. VETSUS i i 
RAM DAS TIWARI AND O0THERS— 


DECRES-HOLDERS AND OTHERS—RESPONDENTS.. 


Civil Procedure Code (Act V of 1908),0. XX1, 


r. 2{8)—Adjustment—Inierpretation of—Assignee of- 


decree—Knowledge 
asset, 

“Pas word ‘adjustnant’ in O XXI, r, 2 (3), Civil 
Procedure Oode, includes any step which alters the 
liability under the decree whether by reducing the 
amount recoverable or by reducing the number of 
persons against whom the decree would otherwise be 
executed. An assignee of a decree by reason of such 
record is fixed with knowledge of its value as a 


of value of decree as- an 


asset. o 


Second Civil Appeal from an order of the 
District Judge, Shahabad, dated April 16, 
1932, reversing that of the Munsif, Buxar, 
dated June 27, 1931. 


Messrs. P. Dayal and H. Singh, for the 
Appellants. - 

“Mr. S. K. Mitra, for the Respondents. 

Courtney-Terrell, J.- This is an 
appeal from a decision of the District 
Judge of Shahabad, allowing an appeal 
from the Munsif in an execution case. 
According to the decision of the Munsif 
the execution petition was dismissed. 
Execution was sought by an assignee of the 
original decree-holder. ‘The decree was for 
a sum of Rs, 1,642 ina suit for mesne pro- 


fits, and against certain of the persons who. 


had been defendants in the suit, the decree 
had been put into execution successfully. 
In the present proceedings, execution was 
sought against the present respondents out 


è. A 

of the total number of the original judg- 
ment-debtors for their share of the financial 
liability. They, however, resisted the 
execution on various grounds and for the 
purpose of this appeal, the muterial ground 
was that they had been discharged from 
liabitity under an agreement with the 
original decree-holder who, they said, had 
agreed for good consideration not to put the 
decree into execution against them. The 
assignee, however, replied that he was not 
a party to the alleged agreement and more- 
over that the agreement had not been 
recorded under O. XXI, r. 2 (3) of the 
Civil Procedure Code. The agreement in 
question concerning which there appears to 
be no doubt was brought about in the 
following way. It appears that in some 
connected litigation the decree-holder had 
sued the present appellants together with 
a number of other persons for possession, 
the mesne profits suit already mentioned 
being a separate affair. The suit had been 
dismissed by. the trial Court but the lower 
Appellate Court. had reversed that decision 
and decreed ths suit and the respondents 
before us together wiih some of the other 
plaintiffs had instituted a second appeal to 
the High Court. The mesne profits suit 
had been instituted by the decree-holder 
during the pendency of the appeal. “These 
respondents compromised the second appeal 
and agreed in writing not to press their 
appeal on the terms that the decree-holder 
should not execute against them the decree 
which he had already obtained in the mesne 
profits dispute. Accordingly they did not 


appear when the appeal was called on and. 


as none of their other co-defendants appear- 
ed, the appeal was dismissed. By a direc- 
tion of the High Court which heard the 
appeal, the compromise had been directed 
to be filed in the High Court so that there 
is no doubt about its existence. It is con- 
tended on behalf of the assignee of the 
decree-holder that the compromise in ques- 
tion was an “adjustment” of the decree 
within the meaning of para. (3) of r. 2 of 
O. XXI of the Code of Civil Procedure and 
as it admittedly had not been recorded by 
the court which passed the decree or by 
the court which was executing the decree, 
it could not be recognised. There is no 
evidence that the assignee of the decree- 
holder was aware of the existence of the 
compromise but he relies upon the rule and 
suggests that if the judgment-debtors are 
damaged they should seek their remedy by 
a suit against the original decree-holder 
who has failed to carry.out his part of 
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the contract to rélieve ther of their liabi- 
lity. i 

The argument on behalf of the respond- 
ents before us is that the compromise in 
question was certainly not a payment of 
the decree nor was it an adjustment because 
it left the decree unaltered in amount and 
it could be put into execution against the 
other judgment-debtors and it is said that 
the words “payment or adjustment” are 
merely limited to a stepi which reduces or 
eliminates the amount for which the decree 
was passed, and, therefore, that the agree- 
ment can be used to bar the execution. 
On the other hand, itis, I think rightly, 
contended that the word “adjustment” in- 
cludes any step which alters the liability 
under the decree whether by reducing the 
amount recoverable or by reducing the 
number of persons against whom the dec- 
ie would otherwise be executed. It is, I 
think, clear that to hold otherwise would 
offend against public policy which is the 
basis of the rule requiring a formal certi- 
fying or recording by the .court. An 
assignee of a decree by reason of such 
record is fixed with knowledge of its valu 
as an asset. i 

-Although this point was taken before the 
Munsif and rejected by him it does not 
appear to have been taken before the Dis- 
trict Judge. The Munsif and the District 
Judge rejected the petition on other grounds 
into which it is unnecessary “to enter. The 
ultimate conclusion, however, at which 
they arrived was, in my opinion, right and 


this appeal must be dismissed with 
costs. 

Saunders, J.—1 agree. 

N. Appeal dismissed 


~~ PATNA HIGH COURT. 

Appeal from Appellate Decree No. 169 

of 1931. 

i September 5, 1933. 

| AGARWALA, J. f 
BHUSAN SUTRADHAR AND OTHERS- 
— DEFENDANTS — APPELLANTS | 
CCTSUS 
GUHIRAM SUTRADHAR AND OTHERS 
— PLAINTIFFS— RESPUNDENTS, 

Evidence—Document inadmissible for proving 
transaction between parties—Admissibility for collate- 
ral purposes. 

A document, which is inadmissible for tbe pur- 
pose of proving the transaction between-the parties, 
may yet be admissible for a collateral purpose, such 
as for the purpose of explaining the nature ‘of the 
possession of the claimant to the, land in dispute, 
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1933 
Where a hukwmnama or sanad alleged to have been 
granted by the malik in favour of the plaintiffs’ father, 
is reliéd onfor the purpose of explaining that the 
possession of the plaintiffs wason their own account 
and not jointly for themselves and the -defendants, 
it is admissible in evidence, though unregistered 
aad inadmissible to prove the transaction between 


the parties Banamali Bauli v. Gayaram’ Mahto 
(1) and Dhanna Mal vw. Moti Sagar (2), followed. 


Appeal from a decision of the Subordinate 
Judge, Dhanbad, dated July 7, 1930, 
reversing that of the Munsif, Dhanbad, 
dated January 23, 1930. 

Messrs. B. N. Mitter and N. N. Ruo, for 
the Appellants. 

Mr, S.C. Mazumdar, 

. dents, 

Judgment.—The plaintiffs sued for 
declaration of their ratyati interest in the 
Jand in dispute, alleging that it had been 
settled with their father for: purposes of 
reclamation and that they were in exclusive 
possession of it In the Record of Rights 
finally published in January 1925, Khata 
No. ll which comprises the suit land was 
recorded jointly in the names of the fathers 
of the plaintiffs and defendants ‘at a jama 
of Rs. 3. There isa note that the holding 
was created under a sanad of Poos 29, 1326. 
The defendants alleged that the land was 
part of their ancestral holding acquired 
under Ex. A, a sale deed of 1925,in favour 
of the grandmother of the plaintifis and the 
defendanis at a jama of Rs. 6-1-6. f 

The first Court found in favour of the 
defendants holding thatthe landis a part 
of the holding covered .by Ex. A. 
Appellato Court reversed this decision, 
finding on the evidence, that the survey 
entry, in so faras it recorded the landin the 
joint names of the fathers of plaintiffs and 
defendants wasa mistake, and that it had 
been settled with the father of the plaintiffs 
alone in 1326 B. S. 

In second appeal this finding is challeng- 
ed on two grounds. Inthe first place itis 
contended that the hukumnama or sanad 

“alleged to have been granted by the Malikin 
favour ofthe plaintiffs’ father, was signed 
not bythe landlord but by his agent, and 
that the authority of the agent has not been 
established. With regard to this it is 
sufficient to say that the authority of the 
agent, who signed the hukumnama was 
never put in issue by the defendants in their 
written statement, : 

The second point taken by the learned 
Advocate for the appellants is that the 
finding ofthe Appellate Court is vitiated by 
reason of the reference in the judgment to 
the hukumnama which it is contended, is 


for the Respon- 
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inadmissible for want of registration. . For 
this reliance is placed on the decision of 
this court in Banamali Bauli v. Gangaram 
Mahto (1). In that case James, J., reversed 
the finding of the court below on the ground 
that it had relied on an unregistered 
hukumnama for the purpose of establishing 
the plaintiff's title. In the present case the 
only reference to the hukumnama is for the 
purpose of showing that the amount of rent 
mentioned in the hukumnama, namely Rs. 3 
is the same as that entered in the khatian. 
From this and other circumstances, the 
Appellate Court inferred that the holding in 
suit formed the separate holding of the 
plaintiffs with a jama of Rs. 3 and that it 
was settled withthe plaintiffs’ father in 1326, 
In support of this inference the Court of’ 
Appeal below has also referred to other facts, 
namely, that the landlord supported the 
plaintiffs’ claim, that the plaintitis’ names 
were registered in the landlord's sharisia 
and that the plaintiffs had paid rent for the 
holding. Reference was also made to the 
decision of the Privy Council in Dhanna 
Mal v. Mott Sagar (2) where 
their Lordships pointed out that the 
document they were dealing with, which was 
a declaration purporting to set forth terms 
of the tenancy of theland in dispute, was 
not receivable in evidence for want of 
registration. As was pointed out by James, 
J., inthe case already referred to, a docu- 
ment, which is inadmissible forthe purpose 
of proving the transaction between the 
parties, may yet be admissible for a 
collateral purpose, such as for the purpose 
of explaining the nature of the possession 
of the claimant to theland. This is undoubt- 
edly in accordance withthe decision of the 
Privy Council in Varada Pillai v. Jeevara- 
thnammal (3) where their Lordships were 
considering the validity of a deed of gift, 
which was inadmissible as evidence of the 
gift for want of registration. Their Lord- 
ships held that the deed could be referred to 
for the purpose of explaining the nature and 
character of the possession of the donee. In 
the present case the hukumnama is relied on 
for the purpose of explaining that the posses- 
sion of the plaintiffs was on their own 
account and not jointly for themselves and 


(1) 124 Ind Oas. 92; A I R1930 Pat. 110; Ing 
Rul (1930) Pat. 442 ° 

(2) 101 Ind Cas. 355; 54 TA 178; 52 ML J633; A 
I R 1927 P O 02:21 Bom, L R870; 31 C WN 677: 
(1927) MW WN 181(P ©). ? 

(3) 53 Ind. Cas 901: 43 M 244; (1919) M W N7721 
10 LW 679; 24 OWN 316; 388 MLJ 313:18 4 
J 274; 2 UP LR (P O) 64; 22 Bom. L R444; 46 7 
A 285{P 0). < 
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the defendants. For this purpase it seems 
to me that the hukumnama was admissible. 
Therefore the only grounds on which the 
decision of the court below is challenged 
fail, and the appeal must be dismissed with 
costs. 


N. Appeal dismissed. 


BOMBAY HIGH COURT. 
FULL BENCH. 
Original Civil Jurisdiction Miscellaneous 

No. 73 of 1933. 

August 28, 1933. 
BEAUMONT, O. J., BLACKWELL AND 
RAN .NEKAR, JJ. 
A. H. ©. SYKES APPLICANT 
Versus 


_ Str PATRICK KELLY-— RESPONDENT. 

` Motor Vehicles Act VIII, of 1914), ss. 10, 11 (2) (a) 
—Rule 7-Jramed by Bombay Government under s, 11 
— Whether ultra vires—“Incidental to registration” in 
s. 11 (2) (a), meaning of, 

`- Rule 7 framed by the Government of Bombay 
under s. 11, Motor Vehicles Act, imposing payment 
of fees for renewal of certificates of registration 
for motor cars, is not ultra vires, 

The words ‘incidental to registration’ in s. 11 (2) 
(a) of the Act are wide enough to cover renewal 
of the certificates, which renewal is itself one of the 
incidents of registration. : 


. Mr. F. J. Coltman, for the Applicant, 
Sir Jamshed Kanga, The Advocate 
General, for the Respondent. 


Beaumont, C.J.—This is petition pre- 
sented to the court under s. 45 of the 
Specific Relief Act. | i : 

The petitioner's case is that he owns a 
motor car, and he has applied to the Com- 
missioner of Police, Bombay, as the regis- 
tering authority, to grant him a renewal 
of his certificate of registration, which 
expires on August 31,1933, and that the 
Commissioner has refused to grant such 
certificate except on payment ofa fee of 
Rs. 32, which the petitioner says the Com- 
missioner has no right tocharge. Therefore 
the petitioner asks us to make an-order 
under s. 45 directing the Commissioner 
of Policeto senew the registration certifi- 
cate without requiring the payment of a 
fee. 

The question on the merits turns on the 
constructiun of the Indian Motor Vehicles 
Acte (VIIL of 1914), and the rules made 
thereunder. By s. 10 (1) of the Act it is 
provided that the owner of every motor 
vehicle shall cause it to be registered jin 
the prescribed manner. Then sub-s. (2) 
provides «that such registration shal] be 
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valid in such area as may be specified in 
the certificate of registration. So that, that 
section contemplaces the issue of a certi- 
ficate of registration, Then s. 11 provides 
that the Local Government shall make 
rules forcarrying into effect the provisions 
of the Act; and sub-s. (2) (a), whch is 
the material one, provides that the rules 
may provide for any ofthe following sub- 
jects, namely, providing for the registr- 
ation of motor vehicles, and the condi- 
tions subject to which such vehicles may 
be registered, the feespavable in respect 
of and incidental to registration, the issue 
of certificates of registration, . the noti- 
fication of any changes of ownership, and 
(subject to the provisions ofs.10) the area 
in which and the duration for which certi- 
ficates of registration shall be valid. 

Rules were duly made by the Government 
of Bombay unders. 11 ofthe Act. Rule 
2 constitutes the Commissioner of Police 
for the City of Bombay as the registering 
authority for the city. Then r.6 (1) pro- 
vides that nomotor vehicle shall be used 
unless it has been registered by the re- 
gistering authority, and unless the regis- 
tration certificate granted in respect thereof 
is in force. It is somewhat curious that 
although that section provides that the 
motor carcannot be used unless the regis- 
tration certificate-in respect of it is in 
force, there is no specific provision in the 
Act orin the rules which requires the 
registering authority togrant a certificate. 
But, I think, such an obligation is clearly 
to beinferred from the scheme. of the Act 
andthe rules. Then r. 7 provides that cer- 
tain fees are to be paid for registration, 
and then it provides that “the annual fees 
for renewing registration certificates, when 
such certificates are presented for renewal 
on or before the date of expiry or within 
ten days after that date, shall be Rs. 32, 
for motor vehicles of two tons and under,” 
It is under this rule that the Commissioner 
of Police, as the registering authority, has 
required the petitioner to pay Rs. 32 for 
the renewal of the certificate. The peti- 
tioner alleges that ‘that provision of r. 7 is 
ultra vires, because s. 11 (2) (a) of the 
Act, under which the rules are made does 
not enable the Governmen:to provide for 
charging fees in respect of the renewal of 
certificates of registration. 

I. return now to thé actual words of s. 11 
(2) (a). The rules may provide for the regis- 
tration of motor vehicles, and the condi- 
tions subject to which such vehicles may 
be registered,.and .the fees payable in 
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` respect of, and incidental to registration. 
There is no other direct reference to fees, 
but the rules may include the issue of certi- 
ficates -of registration, and the area in 
which and the duration for which certi- 
ficates of registration shall be valid. Mr. 
Coltman says that we mast construe that 
section. narrowly, and the Advocate 
General says that we must. construe it 
broadly. I think myself that we must 
construe it fairly. It is quite true, as Mr. 
Ooltman contends, that the only direct 
reference to fees being made payable is in 
respect of and incidental to registration, and 
the section does not in terms provide for the 
payment of fees on the renewal of certi- 
ficates of registration. But construing the 
section and the rules together, and giving 
them their fair meaning, I think that the 
scheme is to charge fees in respect of the 
whole system ofregistration. The scheme 
isto register the motor car once and for 
all, and then annually toissue a certificate 
of registration, and the carcannot be used 
unless the certificate is in force. The Act 
might have provided in terms that the 
registration should be an annual regis- 
‘tration, in which case there could -be no 
question that the charging of the fee for 
the renewal of registration would come 
within vhe terms of s. 11 (2) (a) of the Act. 
But itseemsto me that the scheme of the 
Act being toimpose registration once and 
for all, and then to have an annual rene- 
wal of the certificate of registration,: we 
‘must take the whole of that scheme together. 
And when the Act enables rules 
to be made. making fees payable in 
respect, of and incidental to registration, 
the words “incidental to registration” . are 
wide enough to cover renewal ot the certi- 
ficates, which renewal is itself one of the 
incidents of registration. Clearly, if there 
were no provisions for registering motor 
cars, there would be no necessity to have 
certificates of registration, and to renew 
those certificates annually. . That being so, 
in my opinion, the Commissioner of Police 
was rightin reading r. 7as intra vires, and 
refusing to issue the certificate of regis- 
tration except on payment of a fee of 
Rs. 32. 

In that view of the case, it is not necessary 
for us to consider the point urged by the 
Advocate General that this case does not 
properly fall within s. 15 of the Specitic 
Relief Act. Forthe pnrpose of our judg- 
ment, we will assume that the case falls 
within that section; but we must not be 
taken as deciding that point, 


. The rulgis, therefore, discharged with 
costs. Tati . 
Blackwell, J.—I am ofthe sameopinion, 
Rangnekar, J.—I agree and have noth- 
ing to add. ; 
N. ‘ Rule'discharged. 


PESHAWAR JUDICIAL. COMMIS- 
SIONER’S COURT. 
Criminal Appeal No. 286 of 1933. 

August 17, 1933. | 

MIDDLETON, J. C., AND SAADUDDIN, A. J.C, 

GOPICHAND AND OTHERS APPELLANTS 

Versus 
EMPEROR— RESPONDENT. 

Penal Code (act XLV of 1860), ss. 71, 289, 240—- 
Offences made punishable under ss, £39 and 240——- 
Whether separate and distinct offences—Criminal 
Procedure Code (Act V of 1898), s. 835-—Double 
conviction and consecutive sentences—Legality of. 

Offences made punishable under ss 23° and 240, 
Penal Code, are separate and distinct offences and 


8. 235, Oriminal Procedure Oode, permits of double 


conviction and consecutive sentences for offences 
under these sections. A man who delivers counter- 
feit coin to another, knowing it to be counterfeit 
and with intent that fraud may becommitted, when 
that coin includes both Queen’s coin and coin of 
another country, can be separately convicted and 
sentenced to consecutive terms of imprisonment 
under both ss. 239 and 240, Penal Code, at the same 
trial. Section 71, Penal Code, does not applyto the 


36. 
k Criminal Appeal from an order ofthe 


District Magistrate, Kohat, dated July 12, 
1933. j B 

Middletion, J. C., admitted the appeal to 
a full hearing by the following 


Order.— (August 8, 1983.)—Gopichand 
and Mewar, brothers, shopkeepers, resident 
in Mazrina Dallan village of the Kohat 
District, have been tried jointly; the former 
has been convicted under ss. 239 and 240, 
Indian Penal Code, and sentenced to. four 
and six years’ rigorous imprisonment.lhere- 
under, the two sentences to run :conse- 
cutively; the latter has been convicted under 


s. 239, Indian Penal Code only and has been . 


sentenced to three years’ rigorous impiison- 
ment, and both appeal. 

The facts of the case are set forth in a 
lucid judgment of the Disirict Magistrate 
who tried it and are briefly as follows:— 

It came to the notice of the authorities 
that counterfeit Afghan coin was being 
uttered in the Kohat vistrict and was being 
exported theref;om into Aighanisian, In 
consequence a Political Tehsildar ` was 
instructed to investigate the maner. Upon 
June 12, 1933, two men employed by 
him were sent to the Kohat Pass with Rs. 60 
‘and instructed that, if possible, they should 
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purchase Afghan coin with this sum. These 
two men who appeared as witnesses, have 
stated that they purchased Afghan coin from 
one Abdur Rahim, who told them that such 
coins could be obtained without coming to 
the pass from Gopichand appellant. ‘This 
man also gave them a password to introduce 
them to Gopichand. Thereafter these same 
two men were sent lo Gopichand’s shop in 
Dallan, but found that he was not there but 
was at another shop belonging to him in 
Orbushi. Following him to the latter place 
they introduced themselves with the pass- 
word. They handed him a Rs.10 note 
which had previously been marked by the 
Tahsildar. Gopichand then handed them 16 
counterfeit British Indian annas 4 bits and a 
counterfeit Afghan Tanga in order to show 
that he was able, to meet their requirements, 
but told them that he had “girans” at his 
shop in his own village and he handed 
them a ruga addressed to his brother Mewar 
ordering him to hand over the required 
quantity of Afghan “girans', The counter- 
feit coin thus obtained and the ruga were 
shown to the Tahsildarand the two wit- 
nesses then returned to Mewar in Dallan 
who produced 48 “girans” and handed it 
to them. This was mot the full quantity 
for which they had bargained and they, 
therefore, obtained a second ruga from 
Mewar addressed to Gopichand in admis- 
sion that they had only been given 48 
“girans”. Meanwhile the Tahsildar ac- 
companied by a Sub-Inspector of Police 


“was lying in wait nearby. Later the Tahsil- 


dar visited Gopichand and told him that 
the two men mentioned above were suspected 
of having been uttering false British Indian 
notes; Gopichand fell into the trap and 
immediately produced the marked note 
which had been handed to him by them. 
‘The ruga which had been given by Gopi- 
chand contained mentionof the fact that a 


. man in Dallan was in possession of a bag of 


“girans” belonging to Gopichand. This 
man was alsotraced and directly he was 
found, he produced a bag which he said had 
been givento him by Gopi Chand, though 
he professed ignorance of its contents. This 
man was also produced as a witness. 

The trial Magistrate believed that he was 
‘an innocent holder of the bag. and believed 
his evidence. The oral evidence which was 
‘supported by the production of the various 
coins’ obtained as narrated abdve, as also 
of the marked currency note and the rugas 
wrilten by Gopichand and Mewar thus 
showed that Gopichand had been in posses- 
sion of both British and Afghan counterfeit 
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coin in small quantities when at Orbushi 
and that he was in constructive possession 
of a large quantity of counterfeit Afghan 
coinin Dallan. Jt also showed that his 
brother Mewar was in possession of 48 
counterfeit Afghan “girans”. 

The two accused admitted the writing of 
the two rugas but Gopi Chand alleged that 
he took the: marked Rs. 10 note as the 
purchase price of some wheat. Mewar 
denied any possession of conterfeit “girans" 
and alleged that those he -handed over 
werefound by him at the indication of the 
two bogus purchasers. Gopichand asserted 
that the ‘‘girans’, in his possession had been 
deposited with him, implying that he 
believed them to be genuine, though he did 
not actually say so. Two witnesses were 
produced in defence, who merely said: that 
the two brothers lived separately. 

In appeal itis urged that thetwo bogus 
purchasers were really accomplices and ` 
that their evidence should not be believed. 
There is no indication whatever to raise any 
suspicion that they had been accomplices 
and no reason to doubt that they were 
acting bona fide under the instructions of 
the Tahsildar. Although enmity was alleged 
with them, no evidence in support of the 
alleged enmity was produced and it appears 
that in reality they were complete strangers 
tothe two appellants. The investigation 
was carried out very thoroughly and upon 
facts I can find no reason whatever to 
differ from the findings of the learned trial 
Magisirate. 

The next point urged in appeal is that 
there is nosufficient proof that either the 
British coin-or the Afghan coin whch was 
found in possession of the two accused, was 
really counterfeit. Evidence on this point 
was given by a shopkeeper who deals 
regularly in exchange; the coin itself was in 
court and open to inspection by ‘the trial 
Magistrate and by all concerned. This 
suggestion which has been raised in appeal, 
was never made at the trial and the pleais 
patently incorrect. : 

The last point raised is that the separate ` 
convictions of Gopichand under ss. 239 and 
240, Indian Penal Code with consecutive 
sentences of imprisonment are illegal. 
Section 235, Criminal Procedure Code, 
empowered the trial Magistrate tu pass con- 
secutive sentences and there is no illegality 
in the total amount of imprisonment awarded, 
but it is urged that the possession of both 
counterfeit King’s coin and coin ofa 
foreign country at one and the same time 
does not constitute two separate offences, 
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This point is arguable, and on this point 
alone I admit the appeal toa ‘full hearing. 
Notice to issue accordingly. 

Mr. S. Muhammad Aurangzeb Khan, for 
the Appellants, 

Kazi Mir Ahmad Khan, K.S., 
Government Advocate, for the Crown. 

Judgment.—The facts of this case 
are given fully in the order of this court of 
August 3, 1933 admitting the appeal to a 
full hearing on ene point only. This one 
point is whether a man who delivers 


The 


counterfeit coin to another, knowing it to be ` 


counterfeit and with intent that fraud may 
be committed, when that coin includes both 
Queen’s coinand coin of another country, 
can be separately convicted and sentenced 
to consecutive terms of imprisonment under 
both ss. 239 and 240, Indian Penal Code, at 
the same trial. The only question is 

_ whether offences made punishable under 
those two sections are separate and distinct 
offences or not, and on appearance before us 
the learned Counsel for the appellants has 
freely conceded that they are separate and 
distinct. If this be so, s.235, Oriminal 
Procedure Code, permits of double convic- 
tion and consecutive sentences, for in this 
case 8, 71, Indian Penal Code, is obviously 
not applicable. : 

Section 71 applies where there is an 
offence made up of parts, any of which parts 
is itself an offence and the only possible 
argument would have been that s. 240, 
Indian Penal Code, includes s. 239, Indian 
Penal Code, as a. part. The difference 
between s., 239 and s. 240,Indian Penal Code, 
is that the former section isin relation to 
any counterfeit coin other than the Queen’s 
coin, whilst the latter is in relation to 
counterfeit King’s ‘coin. It is obviously 
impossible fora person who commils an 
offence under s. 239, Indian Penal Code, to 
commit a further act in respect of the same 
coin which will make him liable under s. 
240, Indian Penal Code. In other words, 
there is no part of the offence defined in 

„S. 240, Indian Penal Code, which, if absent, 

would leave an offence under s. 239, Indian 
Penal Code. Accordingly we consider that 
s. 71 cannot be applied in a case of the 
present nature and hence we find that the 
separate convictions and consecutive sent- 
ences are legal, 

AS regards propriety of the sentences, we 
note that the appellant Gopichand has been 
sentenced to an aggregate term of ten years 
which is not greater than the maximum 
sentence under s. 240 alone; we also consider 
that this aggregate punishment of 10 years 
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isin no way*excessive in view of the very 
serious nature of his offences, and therefore, 
we have no hesitationin maintaining the 
aggregatesentence. All other points having 
been dealt with in the preliminary order, 
we dismiss the appeal of both appellants. 
N. : Appeal d.smissed. 


— 


NAGPUR JUDICIAL COMMISSIONER'S 
_ COURT. 
Civil Revision Application No. 171 of 1933. 
August 15, 1933. 
GRILLE, J. O. i 
JAGANNATH AND ANOTHER —APPLIOANTS 
versus 
GANPATRAO NON-APPLICANT, - - 

Civil Procedure Code (Act V of 1908),0. XXI, 
rr. 59, 60, 61—' Interest” inO. XXI, % 59, mean- 
ing of —Judgment-debtor claiming to hold under title 
of his own—Claimant not in possession at time of 
attachment— Whether ‘has interest in property ~Claim 
in attachment before judgment— Whether governed by 
tr, 69 to 61. 

The word ‘interest’ as used in O. XXI, r. 59, 
Civil Procedure Code, has no relation necessarily 
with the question of title, but with the question of 
possession and if the ‘claimant is not in posg- 
session of the property himeelf, he can only succeed 
by showing thatthe person who is in possession 
is holding it wholly or partly inhis behalf, thatis 
to say in his interest. -Where the judgment-debtor 
claims to bold undera title of his own and the 
claimant sets up an adverse title and is not in pos- 
session of the property at the time of attachment, 
he has, so far as O. XXI, r. 59 is concerned, no 
interest in the property. 

Olaims in respect of the release of property, 
under attachment before judgment are governed by 
the same principles as those relating to the inves- 
tigation of claims and objections concerning proper- 
ty attached in execution proceedings, that isto say, 
tr, #9 to 6l of O. KAI, Civil Procedure Code, govern 
the case o 

Application for revision of an order 
of the Sub-Judge, Second Class, Saoner, 
dated March 11, 1933, in Miscellaneous 
Judicial Case No. 140 of 1932, arising out of 
original case No. 231 of 1932, dated January 
21, 1933. 


Mr. R. N. Padhyc, for the Applicants, 

Order.—This is an application in revision 
against the order of the Subordinate Judge, 
Saoner, in execution proceedings dismiss- 
ing the applicants’ objection to the attach- 
ment of a village share and a field. The 
attachment was made by the decree-holder 
G.-V. Deshmukh from the possession, of 
the judgment-debtor before judgment and 
the property consisted of a village share 
of Mouza Sillori and four khudkasht fields, 
The objectors’ contention was that they 
had purchased the village share and one 
of the fields by. a registered sale deed one 


10 o’ . 
month before attachment. They claimed 
to have been in possession thereof at 
the time the attachment was made and 
prayed for the release of the property. 
The decree-holder denied the sale and 
pleaded that it was a bogus and fraudulent 
transaction and also denied that the objec- 
tors were in posséssion at the time of 
attachment. The court proceeded to try the 


following issues :— 
JWL (a) Did the defendant in the connected suit 
sell the village share and the field to the appli- 
ant? 

“b) What was the consideration of the sale 


deed ? © 
(c) Is the applicant in possession of the village 
share and the field in question from the date of 


the sale in his own right? 
29, Is the sale bogus or fraudulent as stated by the 


non-applicarit ?” 

` On these issues the learned Subordinate 
Judge found that the village share was 
sold to the applicants, that consideration 
amounted to more than Rs. 6,000, but that 
the applicants were not in possession of 
the village share or the field at ihe date 
of attachment. He also found that the 
sale was a genuine transaction and that 
the applicants were entitled to the village 
share and the field “as a matter of right”, 
but since they were not in possession at 
the time of attachment and the judgment- 
debtor was, the court declined to release 
the property and dismissed ‘the applicants’ 
claim. = 

The objectors now apply in revision on 
the ground that, on the findings arrived 
at in the court below, they were entitled 
to have the property released, inasmuch 
as it has been found that they had an 
interest in the property under attachment. 
The finding that they were not in posses- 
sion at the time of attachment is not dis- 
puted. 

Claims in respect of the release of prop- 
erty under attachment before judgment 
are governed by the same principles as 
those relating to the investigation of claims 
and objections concerning property attach- 
ed in execution proceedings, that is to 
say, rr. 59 to 6lof O. KAL, Civil Procedure 
Code, govern the case. In execution pro- 
ceedings the essential point in considering 
objections to attachment is the question 
of possession. In this case the learned 
Judge has given a finding to the effect 
that prima facie the objectors have title 
to the fields, but has dismissed their 
objection as they are not in possession. 
This finding on the question of title is 
now relied òn in revision for the con- 
tention thatthe applicants have an interest 
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in the property within the meaning. of 

O. KAl, 1.99. A perusal of r, 59 and the 
succeeding rules will show that the word 
“interest” cannot possibly have the full 
and extended meaning which the applicants 
would attach to it. The meaning is 
strictly ` limited. The rules run as fol- 
lows :— 

Rule 59: —“The claimant or objector must adduce 
evidence to show that at the date of the attachment he 
had some interest in, or was possessed of, the property 
attached " i ` 

Rule 60; —“Where upon the said investigation the 
court is satisfied that for the reason stated in the claim 
or objection such property was not, when attached, 
in the possession of the judgment-debtor or of 
some person in trust for him, or in the occupancy 
of a tenant or other person paying rent to him 
ar that, being in the possession of the judgment- 
debtor at such time, it was so in his possession, 
not on his own account or as his own: -property, 
but on account of or in trust for some other 
person, or partly on his own account and partly 
on account of some other person, the court shall 
make an order releasing the property, ‘wholly or . 
to such extent as it thinks fit, from attach- 
ment.” 

Rule €1:—“W here the court is satisfied that the prop- 
erty was, at the time it wasattached,in the possesion 
of the judgment-debtor as his own property and 
not on account of any other person, or was inthe 
possession of some other person in trust for him, 
or in the occupancy of a tenant or other person 
paying rent to him, the court shall disallow the 
claim.” g h 

Rule 59 lays down what the applicants 
must prove by evidence, that is possession 
or interest. Rule 60 lays down the con- 
ditions for the release of property attached, 
and, if the judgment-débtor is in posses- 
sion, it is only to be released if the pos- 
session was not on his own account but in 
trust for some one else. The conditions in 
r. 60 are summarised in r. 61. It follows 
that the interest of the objector, to which 
reference is madein r. 59, must coincide 
with the limited possession of the judgment- 
debter specified in rr. 60 and 6] and that 
the interest can be no more than the trust 
of the person on whose account the judg- 
ment-debtor holds the property. If interest 
were to beotherwise defined, the anomalous 
position would arise that under r. 59 the 
claimant would be directed to adduce, 
evidence on certain matters and when 
this evidence is produced, the court by r, 
61 would be entitled to disallow the claim. 
and decide the question on matters ‘con- 
siderably more limited in scope than 
those in respect of which . evidence was 
tendered. 

It follows that the interest has no relation 
necessarily wich the question of title, but 
with the question of possession and that 
if the claimant is not in possession of the 


1933 


property himself, he can only succeed by 
showing that the person who is in pos- 
session is holding it wholly or partly in 
his behalf, that is to say in his interest. 
Where the judgment debtor claims to hold 
under a title of his own and the claimant 
sets up an adverse title and is not in 
possession of the property at the time of 
attachment, he has, so far as O. XXI, r. 
59 is concerned, no interest in the prop- 
erty. This view of the question was not 
lost sight of by the learned Subordinate 
Judge since he has stated, although 
briefly, that the applicants had not alleged 
or proved that the judgment-debtor was 
in possession on their account or in trust 
for them. Since this matter was not 
pleaded before him, he was entitled to 
reject the claim on the ground that pos- 
session had not been delivered following 
the sale. 

The result is that the application in 
revision is dismissed without notice to 
the opposite party. As the non-applicant 





failed to attend, although served with 
notice, I make no order as to costs. 
N. Application dismissed. 
BOMBAY HIGH COURT. 
FULL BENCH. 


Second Civil Appeal No. 1083 of 1928. 
. January 20, 1933. 
BEAtMONT, C.J., MURPAY AND 
BROoOMFIELD, JJ. 
MUKUND BAPU JADHAV—DECREE- 
HOLDER - APPELLANT 
ersus 


v 
TANU SAKHU PAWAR AND OTHERS— 
JUDGMENT-DEBTORS —RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXI, 
me 85, 97— Application by decree-holder for recovery 
of possession— Obstruction—Objection to obstruction 
not made within thirty days—A pplication for fresh 
order for possession—Legality of—Limitation Act 
(TX of 1908), Sch. 1, Art. 167. 

Where a decree-holder having obtained an order for 
possession under O0. XXI,r 35, Civil Procedure Code, 
has been obstructed and has raised no objection to 
the obstruction within thirty days, it is open to him 
to apply again under O, XXI, r 35, for a fresh order 
for possession from the judgment-debtor. He need not 
fiie a fresh suit for the purpose. If in factthe ob- 
struction is by the same person and in the same 
character, the mere fact that the decree-holder is 
applying under afresh warrant of possession would 
not make the oòstruction a fresh obstruction The 
words of O XXI,r. 97 are permissive in character 
Vinayakrau Amrit v. Devrao Govind || over ruled, 
Kesri Narain v Abdul Hasan (°) and Shoteenath 
Mookerjee v. Obhoy Nund Roy, dissented: from (3), 
Raghunandan Prasad Misra v. Ram Chandra Manda 
(5) and Muttia v. Appasamz (6), relied on. 

Second Civil Appeal from the decision of 
the Assistant Judge at Satara, in Appeal No, 


506 of 1927, confirming the decree passed by 
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the Subordinate, Judge at Dahivadi, in 

Darkhest No.109 of 1997, 

Mr. P. B. Gajendragadkar, for the Ap- 
pellant. 

Mr. K. N. Koyajee amicus curic, for the 
Respondent. 

Beaumont, C. J.— This is a second eppeal 
from a decision of the Assistant Judge of 
Satara raising a point of practice which 
has given rise to some difference of opinion 
amongst the High Courts. So far as res- 
pondents Nos. 2 and 6 are concerned, they 
have died and their heirs have not been 
brought ontherecord. Therefore, as against 
them, the appeal abates, and our decision 
does not affect them. Mr. Koyajee, who 
appeared for the heirs of respondent No. 6, 
admits that as his clients are not on the 
record he has no locus standi, but he has 
been good enough to assist us in the 
capacity of amicus curie by arguing against 
the appellant. 

The point which arises for decision is 
whether the applicant, having obtained an 
order for possession under 0, XXI, r. 35 
which has been obstructed, and having 
raised no objection to the obstruction 
within thirty days, is at liberty to apply for 
a fresh order for pessession. 

The facts giving rise to the application 
are these. 

In March 1925, the applicant obtained a 
decree fcr possession of an immovable 
preperty. On June 24, 1925, there was an 
application for a darkhast, and a warrant for 
possession was given. On October 29, 1926, 
the warrant was retuned on the ground 
that possession was obstructed, and on 
January 21, 1927, the darkhast ‘was struck 
off the file. In March 1927, there was a fresh 
darkhast which on July 5, was dismissed 
fer default. Then, on July 6, 1827, the 
present application for a darkhast was filed 
against the judgment-debtor. The lower 
Courts have held that the application does 
not lie, because the applicant did not take 
any steps under the previous darkhast. 

Now, O. AKI, r. 35 (1) provides — 

“V here a decree is for the delivery of any im movable 
property, possession thereof shall be delivered to 
the party to whom it has been adjudged, or to such 
person as he may appoint to receive delivery on 
his behalf, and, if necesrary, by removing any 
person hound by the decree who refuses to vacate 
the property,” ° 

The form of warrant which is issued 
under that rule is form No. 11 in Appendix 
E. It is addressed to the bailiff of the 
court, recites ‘hat property in the cecupancy 
of so and so has been decreed to the plaint- 
iff,andthen directs the bailiff to put the 


w i= 


plaintiff iù possession and to remove any 
person bound by the decree who refuses to 
vacate. Rule 97 of O. KAT, deals with the 
case uf obstruction to possession. Sub-r. (1) 
of that rule provides: 

“Where the holder of a decree for the possession 
.of immovable property or the purchaser of any such 
property sold in execution of a decree is resisted or 
obstructed by any person in obtaining possession of 
the property, he may make an application to the 
Court complaining of such resistance or obstruction.” 
Then Art. 167 of the Indian Limitation 
` Act provides that any such application must 
be made within thirty days from the date 
of the resistance or obstruction. 

The question for our decision is, whether, 
an application complaining of an obstruc- 
tion not having been made within thirty 
‘days, the judgment-creditor is barred from 
making a fresh application for a writ of 
possession under r. 35 and is limited to 
the remedy of filing a suit. It is stated 
in Sir Dinshah Mulla’s Civil Procedure Code, 
9th Edition, p. 773, that the High Courts 
‘of Madras and Paina have held that a 
fresh application for delivery of possession 
on a fresh warrant may be applied for, 
‘and that the High Courts of Bombay and 
Allahabad have held that such an appli- 
cation cannot be made, and that the only 
remedy isa suit. 

Looking at the words of r. 97, it is clear that 
itis permissive in character. The party ob- 
structed isnot bound to make an application 
to get the obstruction removed by the sum- 


mary process laid down in the rule succeed- . 


ing r. 97 though, if he does make such an 
application, he must make it within the 
thirty days laid down by Art. 167. 
But it seems to me clear that there may 
be more than one obstruction, and the fact 
that the decree-holder has chosen to make 
no application under the summary process 
in respect of the first obstruction would 
not debar him from making such an ap- 
plication in respect of a second obstruction. 
The first obstruction might be by a strang- 
er and the decree-holder might consider 
that any application to remove such stiang- 
er summarily would probably fail, having 
regard to r. 99. But then that stranger 
might go out of possession, and there might 
be a subsequent obstruction by the judg- 
ment-debtor in respect of which the de- 
eree-holder might desire to take summary 
proceedings. In my opinion, the decree- 
holder would have an additional thirty days 
from the date of that second obstruction 
within which to make his application, and 
the fact that he had failed to make an 
application in respect of a previous ob- 
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struction would be immaterial. If the de- 
cree-holder: is to be entitled to make an ap- 
Plication in respect of a second obstruction, 
it seems to methathe must be entitled, 
in order to put himself into a position to 
make such an application, to obtain a 
fresh warrant for possession under r. 35, 
There is molihing in r. 35 which requires 
an application under that rule to be with- 
in thirty days from the obstruction, since 
‘Art. 167 plainly has no reference to an ap- 
plication under r..35. That being so, look- 
ing at the matter apart from authority, it 
seems to me that the lower Courts were 
wrong in saying that thisapplication does 
not lie. All thatthe applicant is asking 
at the moment is that a fresh warrant for 
possession may issue under r. 35, and to 
that, I think, he is entitled. That really 
disposes of the appeal, because we are 
not dealing to-day with the rights which 
may accrue under that fresh warrant. But, 
as the whole question has been argued, 
and as the rights. accruing under the war- 
rant willarise for decision at a later stage 
of these proceedings, it is, I think, desi- 
rable that we should indicate our opinion 
upon the point. If under the fresh warrant 
possession is obstructed and the decree-hold- 
er then applies under r. 97 complaining 
of the obstruction, and if the execution Judge 
then starts an enquiry under r. 93, In my 
opinion, il will be open to the party obstruc- 
ting to show that his obstruction is by the 
same person and in the same character 
as the former obstruction in respect of which 
no proceedings were taken, and if he suc- 
ceeds in proving that, Art. 167 will then be 
a bar to the decree-holder’s application. 
The mere fact that the application is made 
in respect of afresh warrant for possession 
does not, in my view, involve that the ob- 
struction is afresh obstruction. 

Mr. Gajendragadkar on behalf of the ap- 
pellants has referred us to all the cases 
onthis subject. The decision of this Court 
in Vinayakrau Amrit v. Devrao Govind (1), 
a decision which both the lower Courts felt 
themselves bound to follow, was given in re- 
vision, and on that ground can be dis- 
tinguished from the present case. But 
the learned Chief Justice did there, as it 
seems to me, express the view that if mo 
objection had been made to an obstruction 
under the section of the Code, which then 
corresponded to r. 97, it would not be per- 
missible for the decree-holder to apply for 
a fresh order for possession because that 
would render Art. 167, in efect, a dead let- 

(i) 11 B 473, 


1933. 


ter, For the reasons which I have given, 
I do not think that view is correct. ` It seems 
to me that Art. 167 has nothing to do 
with an application for a warrant for pos- 
session under r. 35, and that the article 
would still be applicable, notwithstanding 
the fresh order for possession, toa subse- 
quent application in respect of the same 
obstruction. 


The Division Bench of the High Court of 
Allahabad in Kesri Narain v. Abdul Hasan 
(2) and a Bench of the Calcutta High Court 
in Shoteenath Mookerjee v. Obhoy Nund Roy 
(3) agreed with the decision of the Bom- 
bay High Court. But the case in Kesri 
Narain v. Abdul Hasan (2) is rather wea- 
kened by the fact that Mr. Justice Knox, 
one of the- Judges, expressed himself as still 
agreeing with the decision in Narain Das 
v., Hazari Lal (4), to which he-had been a 
party, and which appears to me to con- 
flict certainly in its reasoning with the later 
decision in Kesri Narain v. Abdul Hasan (2). 

On the other hand, a different view was 
taken by the Patna High Court ina case 
in which all the authorities are reviewed, 
Raghunandan Prasad Misra v. Ram Chandra 
Manda (5) and thisease followed a decision 
of the Madras High Court in Muttia v. Ap- 
pasami (6). 

The balance of authority, as the learned 
Judges of the Patna High Court say, is 
rather in favour of the view which I am 
taking thata fresh application for an order 
for possession can be made in the circums- 
tances of thiscase. With regard to Lhe case 
in Narain Das v. Hazari Lal (4) the learned 
Judges there expressed the view that if a 
fresh application complaining of obstruction 
were made under r. 97 under a fresh warrant 
of possession, the mere fact that the applica- 
tion was made in respect of a fresh warrant 
for possession would involve that the applica- 
tion wasin respect of a fresh obstruction. 
Iam not myself disposed'to agree wiih that 
view. I think that if in fact the obstruction 
isby the same person and in the same 


character, the mere fact- that the decree- 


holder is applying under a fresh warrant of 
possession would not make the obstruction a 
fresh obstruction. 

For these reasons, I think that the decisions 
of the lower Oourts were wrong, and that the 


(2) 26 A 385; AW N 1904, 46:14 LJ 86, 
- (7) 5 0 331. 
(4) 18 A 233; A W N 1896, 84, 
6) 49 Ind. Cas. 10; 4 P L J 94; (1919) Fat. 81 
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6) 13 M 504, 
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appeal must be allowed with costs as against 
the party served.. 

Murphy, J.—I agree. 

Broomfield, J.—I agree. I am of 
opinion that the lower Courts were wrong in 
holding thatthe darkhast was untenable 
and barred in limine. The case they 
profess to follow, Vinayakrav Amit v. 
Dewrao Govind (1), does not, in my opinion, 
really decide that. Onthe facts of that 
case it was held that the decree-holder’s 
application was virtually an attempt to 
renew the old proceedings, i. e., it was a case 
of the continuance of an obstruction which 
might have been, but had not been, dealt 
with by an application under the rule 
corresponding to r. 97 of O. XXI. ‘ 

The suggestion was made that the obstruc- 
tion was a fresh one and as to that the court 
said this (p.475*)— : 

“Tt has, however, been stated before us that the 
original obstruction was by a third person, and that 
the present obstruction is by the judgment-debtor 
himself. No point was made of this before the Sub- 
ordinate Judge But assuming itto be the case, and 
that the present obstructor does not claim in any way 
through the third person who was in possession in 
1877, which, however, is denied by the Vakil for the 
opponent, it may be that, as three- years have not 
elapsed since the applicant came of age, summary- 
proceedings might be taken, under the Civil Procedure 


Coe, to remove such an obstruction aoctwithstanding 
what occurred in 1877.” 

The reference to three years’ limitation. 
seems to show that the learned Judges . 
thought that in the case of an obstruction by 


a different person, at any rate if that person 


-is the judgment-debtor, a fresh darkhast 


followed by afresh summary application is. 
permissible. The question of the bar of 
limitation under Art. 167. can only arise, in 
my opinion, if and. whén ‘the darkhastdar 
having got-his writ of possession makes a. 
fresh application under r. 97, and I agree. 
with the learned Chief Justice in holding 
that that question must depend on whether 
the obstruction now offered is an obstruction 
by a different person, or an obstruction by 
the same person in different circumstances, 
that is a fresh obstruction, or whether it is 
merely a continuance of the same obstruc- 
tion, 
N. Appeal allowed. 


*Page of 11 B. --[#d:] 
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NAGPUR JUDICIAL COMMISSIONER'S 
_ COURT. 
Criminal Revision Application No. 206 of 1933 
August 11, 1933. - 
GRILLE, J.C. 
EMPEROR TurutGu RANGNATH 
KOSHTI—CompiaInant - APPLICANT 
. “versus 
MAROTI AND OTHERS - AGOUSED—NON- 
` APPLICANTS. 

Criminal Procedure Code (Act V of 1898), s. 250— 
Order directing compensation -Whether should be 
contained in order of discharge or acquittal—Initia- 
tion of proceedings on application 
Whether legal—Compensation to 
covered by s 259. 

There isno provision inthe Oriminal Procedure 
Code that Government is to be compensated in any 
way under s. 250, Criminal Procedure Code. 

An order directing the complainant to show 
cause why compensation should not be ordered to 
be paid must be contained in the order of discharge 
or acquittal The Magistrate must act on his own 
initiative, and the case must be one which the 
Magistrate considers from the terms of his own 
order of discharge or acquittal to be one to which 
9, 200 of the Urimical Procedure Code is applicable. 
There is no provisionin the Code for an applica- 
tion by any accused person, after the order of dis- 
charge or acquittal has been passed, for the initia- 
tion of compensatory proceedings. Initiation of 
proceedings oa the application of one of the accused 
is contrary to law. Achhru Mal v. Emperor (l), 
distinguished, A ae t 

Criminal Revision Application against an 
order of, the Additional Sessions Judge, 
Nagpur. $ 

Mr. K. P. Vaidya, for the Applicant. 

Mr. B.T. Amlekar, for the Non-Applicants. 


Government —If 


Judgment.—This isa reference by the 
Additional Sessions Judge, Nagpur, re- 
porting against the order of the Honorary 
Magistrate, lst Class, Nagpur, direct- 
ing payment of compensation by the 
complainant under s. 250 of the Criminal 
Procedure Code. 

The -order is entirely contrary to law. 
The trial was determined by the order of 
discharge, dated December 22, 1932. No 
reference in that order of discharge is made 
to any action to be taken unders. 250 of the 
Oriminal Procedure Code, and the Magis- 
trate only acted on the suggestion of one of 
the accused in an application filed on that 
day but ‘which he directed it to be present- 
ed on January 5, 1938. Notice to show 
cause was issued on January 10. 
Cause was shown on the 19th idem and the 
order was passed on that day. The order 
was to the effect that Rs. 40 should be paid 
as compensation, Rs.20 of which was to be 
paid as a fine to Government There is no 
provision in the Criminal Procedure Code 
that Government is to be compensated in 
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any way under s. 250 of the Criminal 
Procedure Code. That part of the order is 
patently illegal. 

The remainder of the order too is contrary 
to law. Sub-s. (1) of s. 250, Criminal Pro- 
cedure Code, runs :— f 
“a the Magistrate may by his order of discharge or 
acquittal, if the person upon whose complaint or 
information the accusation was made is present, 
call upon him forthwith to show cause why he 
should not pay compensation to such accused or to 
each or any of such accused when there are more 
thau one, or,if such person is not present direct the 
issue of a summons to him to appear and show 
cause as aforesaid.” 


It is clear that if the complainant is 
present, he is to be called on toshow cause 
forthwith. If he is not present, summons 
isto issue to him toshow cause. But in 
either case the order directing him to show 
cause must be contained in the order of 
discharge or acquittal, thatis to say, the 
Magistrate must act on his own initiative, 
and the case must be one which the Magis- 
trate considers from the terms of his own 
order of discharge or acquittal tobe one to 
which s. 250 of the Criminal Procedure 
Code is applicable. ° There is no provision 
in the Code for an application by any 
-accused person, after the order of dis- 
charge. or acquittal has been passed, for 
the initiation of compensatory proceedings. 
The learned Magistrate, however, has in- 
itiated proceedings on the application of 
one of the accused. 


It is contended on behalf of the dis- 
charged accused that the order directing 
compensation is a legal one, inasmuch as 
the amendment of the Code in 1923 allows 
such an order to be passed apart from the 
order of discharge, and reliance is placed, 
on Achhru Mal v. Emperor (1). This 
case is no authority for the proposition 
advanced and does no more than point 
out that, by the Criminal Procedure Amend- 
ment Act of 1923, s. 250 of the Code has 
been so far amended as to direct the actual 
order of payment of compensation to be 
made in a subsequent order and not in the 
order of discharge itself. There has been no 
alteration in the law in respect of the cir- 
cumstances in whicha complainant is to be 
culled on to show cause why he should not 
be calied on to pay compensation. Such a 
direction must still form part of the actual 
order.of discharge or acquittal. 

The order directing compensation is ac- 
cordingly set aside and the amount paid 


(1) 95 Ind, Oas. 80; 7 Loh, 121; 27 Or. LJ 752; 4 
LR 1926 298; 27 PL R310. . mae 
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as compeùsation must, if paid, be refunded 
to the complainant. ; 

x. Order set aside. 
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.. PATNA HIGH COURT. 
Civil Revision Petitions Nos. 116 and 118 
of 1933. 
September 4, 1933, 
KULWANT SAHAY, J. 
UJAGIR SINGH—PETITIONER 
. VETSUS 
RANI BHUNESHWARI KUER — 
AND OTHERS— OPPOSITE PARTY. 

Landlord and tenant— Rent suit—Application by 
third party to be made defendant— Allegation that 
he had purchared the holding in suit—Procedure. 

Where in a rent suit an application is filed by 
@ person, for being made a defendant on the al- 
legation that he had purchased the holding in suit, 
the petition duly verified and setting forth that 
le had purchased the holding and that the Jand- 
lord had accepted him as tenant, is suffi- 
cient to justify the tribunal in ordering that 
the intervenor may be joined as a party and 
at the hearing of the rent suit and not before, the 
trut of the allegations should be investigitec, Bacha- 
Shamsunder Kuer v., Balgobind Singh (i), applied. 


Civil Revision Petition from an order of 
the Munsif, Jahanabad, dated Feb- 
ruary 9, 1933. 

- Mr. Sambhu Barmeshwar Prasad for Mr. 
B, P. Sinha, for the Petitioner. 

Mr. G. P. Sahai for Mr. S. N, Roy, for the 
Opposite Party. 

Judgment.-— These two applications 
arise out of two rent suits pending in 
the court of the Munsit of Jahanabad, 
In each of these, the petitioner filed an ap- 
plication for being made a defendant on the 
allegation that he had purchased the hold- 
ing in suit. The learned Munsif rejected 
both the applications on a finding that 
there was nothing to show that the peti- 
tioner had been recognised as a purchaser. 
In the suit giving rise to application No. 
116 the petitioner not only alleged recog- 
nition but also set upa custom of transie- 
rability of oceupancy holding. The leartied 
Munsif held that there was no evidence 
of such custom of transferability. The 
present applications have been filed on be- 
half of the petitioner and his complaint 
is that no opportunity was given to him 
to adduce evidence as regaids recognition 
or the custom of transferability. The pro- 
per procedure to be adopted in such cases 
was laid down by this court in Bacha 
Shamsunder Kuer 

The learned Chief Jusiice there observ- 
ed that the procedure which should be fol- 


(1) 125 Ind. Cas 119; 11 Pat L T 243; Ind Rul (1930) 
Pat, 471; AIR 1930 Pat 323. ws 
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lowed in such cases was that the petition 
of the intervening party duly verified 
should set forth the allegation that he has 
purchased the holding and that the landlord 
has accepted him asa tenant. That should 
be sufficient to justify the tribunal in 
ordering that the petitioner may be joined 
as a party and at the hearing of the rent 
Suit and not before, the truth of the pe- 
titioner’s allegations should be investigat“ 
ed. The leained Munsif in this case has 
rejected the epplication summarily without 
giving an opportunity to the petitioner to 
substantiate his allegaticn or recognition. In 
Civil Revisicn No. 118 the application was’ 
heard cn the day following that on waich the. 
application had been made; while in the other 
case it was disposed of cn ihe day on which 
the application was filed. Under the cir- 
cumstances and having regard to the fact. | 
that the suit has not yet been disposed of, 

the proper order to məske is that the order: 
of the learned Munsif be set aside andhe 
should be directed to proceed in accordance 
with the procedure indicated above. Ag 
was pointed out in ‘the case just referr- 
ed to,it will be cpen to the Munsif to 
proceed to decide the question of recogni- 
tion leaving the question of custom open 
to be decided in a regular suit if he thinks 


fit to doso. There will"be no order for 
costs. a 
N. Order set aside. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 


Criminal Appeal No. 103 of 1933, 
July 21, 1933. 
GRILLE, J. O. 
ABDUL KARIM— APPELLANT 
versus 

EMPEROR—Oprosite PARTY. h 
Criminal Procedure Code (Act V of 1898), s. 221 
(7)—Applicability— Enhanced punishment—W hen ‘to 
be awarded—Penal Code (Act XLV of 1860), 8.75 


- —Competency of sentence under ordinary provisions, 


— Applicability of s. 221 (7). 

: Seain z21 von Criminal Procedure Code, bas no 
application where the sentence awarded is one 
within the limits laid down for the offence with 
which tbe accused is charged. The enhanced 
punishment, referred to in sub-s. (7) of s. 221 relates 
to infliction of enhanced punishment as provided 
by s. 75 of the Penal Code and the provisions of 
s 75 of the Penal Ccde are not to be brought into 
action where the sentence intended to be awarded 
is within the competence of the court to awérd 
under the ordinary provisions of the Code. 


Criminal Appeal against an order ofthe 
Magistrate, First Class, Nagpur, dated May 
18, 1933. 

Mr. Vi Bose, for the Grown, 


wo o” 


Judgment.—This is a jail appeal which 
on its merits has no force at all. The 
accused was. caught red-handed stealing 
money at the Nagpur Railway Booking 
Office. He has admitted five previous con- 
victions in respect of theft and house break- 
ing and has been sentenced to five years 
rigorous imprisorment, ham 
_ The facts of his previous convictions were 
not stated in the charge, and the question 
arises whether this omission renders the, 
conviction illegal. Section 221, sub-s. (7), 
of the Code of Criminal Procedure, runs: 

“If the accused having been previously convicted 
of any offence, is liable; by reason of such previous 
conviction, to enhanced punishment, or to puuishir ent 
of a different kind, for a subsequent offence, and itis 
intended to prove such previous conviction for the 
purpose of effecting the punishment which the court 
may thiok it fit to award for the subsequent offence, 
the fact;dateand place of the previous conviction 
shall he stated in the charge. If such statement has 
been omitted, thecourt may add it at any time before 
sentence is passed " h 

T do not consider that the section has any 


application as thé sentence which has besn 


ar 


awarded isone within the. limits laid down 


by s. 380 of the Indian Penal Code forthe 
offence with which the accused is charged, 
namely theft. The enhanced punishment, 
referred to in sub-s. (7) of 8.221 relates to 
infliction of - enhanced punishment as 
provided by 5. 75 of the Indian Penal Code, 
asthe punishment of a different kind 
referred to in the-same sub-section relates to 
the provisions of the Whipping Act. The 
provisions of s. 75 of the Indian Penal Code 
are not-to be brought into action where the 
-sentence intended to be awarded is within 
the competence of the court to award under 
the ordinary provisions of the Gode. Corse- 
quently the provisions of s. 221 sub-s. (7), 
Oriminel Procedure Code, have no applica- 
tion, THe Proe is correct and the 
al is dismissed. 
gi h Appeal dismissed. 
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NAGPUR, IAL GO 


Civil Revision Application No. 115 of 1933. 
July 11, 1933. 
GRILLE, J. C. - 
Shaikh ABDULLA—DEFENDANT—ÅPPLICANT 
Versus 
ABDUL HATIMKHAN— PLAINTIF? — 
Non-APPLICANT. Wiese 
: il Procedure Code (Act V of l 1,0. XX, r. 
etree in contested Small Cause Suit—Use of 
rubber stamp intended for cases where claim is dec- 
reed ex parte oron confession —Reprehensible nature 
of practice— Points for determination—Necessity of 


ing out in judgment. 
Bare pa in a Court of Small Causes must 


specifically set out points for determination and the 
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decision thereon. Where the judgment in acon- 
tested Small Cause suit was not even written but 
consisted of an impression ‘from a rubber stamp 
which was intended to be used when a claim was 
decreed ex parte or on confession : 

Held, that the use of the rubber stamp in a contest- 
ed suit was most reprehensible and that it was 
not suficient if the Judge had set out the point for 
determination afterthe pleadings on the record but 
he should have included it in the judgment. - 

Application for revision of the decree of 
the Additional Judge to the Court of Small 
Causes, Nagpur, dated January 16, 1933, in 
C. S. No. 1909.0f 1932. 

Mr. W. H. Dhabe, for the Applicant. 

Mr. S. S. Deshpande, for the Non-Applicant. 

Judgment.—The judgment in the suit in 
the Court of the Small Causes, Nagpur, 
which is the subject of this application in 
revision, runs as follows :—“Judgment 
dated January 16, 1933. Claim decreed 
against defendant for Rs. 36-8-0 with costs. 
M. L: Shrivastava, Judge, dated January: 
16, 1933.” It is obvious that this is no 
judgment at all: The judgment itself is 
not even written but consists of an impres- 
sion from a rubber stamp which is obviously 
intended to beused whena claim is dec- 
reed: ex parte or on confession since these. 
alternatives are provided in the rubber 
stamp, and the intention is that in uncon- 
tested cases the inappropriate alternative 
should be scored out. In this case both the 
alternatives have been scrored out and the 
rubber stamp has been used as asubstitute 
for a written judgment. 

The use ofa rubber stamp in a contested | 
suit is most reprehensible. A judgment 
in a Court of Small Causes must specifi- 
cally set out points for determination and 
the decision thereon. This is patently im- 
possible when a rubber stamp is used. Apart 
from the fact that the judgment contains 
no element from which the points for de- 
cision may be deduced, there is the added 
dangerthat such a stamp may, in stress of 
work, be mistakenly applied in a contested. 
case. The learned Judge may have thought 
that the fact that he has set out a point. 
for determination after the pleadings on 
the record is sufficient, but it is not sufti- 
cient. Order XX, r. 4, Civil Procedure. Code, 
lays down that a judgment in such court 
“need not contain more than the points for 
determination and the decision thereon,” 
but these points must beincluded in the 
judgment, 

_ The judgment and decree are according- 
ly set aside and thecase is remanded for a 
fresh tria] and decision. I make. no orders 
as to costs. 

M Order accordingly. 
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LAHORE HIGH COURT. - 
Criminal Revision Petition No. 1539 
of 1932. 
March 3, 1933. 
| BROADWAY, J. 
KISHORI LAL AND otgers—Convicts — 
PETITIONERS 
. versus 
EMPEROR—Obpposite Party. 


Penal Code (Act XLV of 1860, ss. 508, 506— 
Intimidation— Accused using language falling within 


s. 503— Complainant alarmed by threat—Conviction - 


under s, 5U6—Whether can be 
revision. 
Where it was found that 


interfered with in 


the complainant was 


intimidated by the accused with language that fell- 


within s. 503, Penal Code, and that the complainant 
was alarmed by whe threat used towards him; 
and accused was convicted under s. 506: 


. Held, that the conviction could not be interfered ` 


with in revision. Ghulam Muhamad v. Emperor (|), 
distinguished. 

Criminal! Revision Petition from an order of 
the Sessions Judge, Ludhiana, dated August 
8. 1932, affirming that of the Magistrate 


First Class, Ludhiana, dated July 11, 
1932. 

Mr. J. R. Agnihotri, for the Pelti- 
tioners. i i 


Mr. C. H. Carden Noad, The Government 
Advocate, for the Crown. 

Judgment. -The petitioners in this 
case having been convicled of an offence 
under s.506,Indian Penal Code, and sen- 
‘tenced topay a fine of Rs. 25 each moved 
the Sessions Judge on-the revision side but 
failed to make out a case for interference 
before him. Having had that petition 
‘dismissed they have now come up to this 
court under? s. 439, Criminal Procedure 
Code. - it se 
- Mr. Agnihotri on behalf of the petitioners 
has urged that: on the-facts--found no 
offance under s. 5/6, Indian Penal Code, 
has been committed, and secondly that the 
fines were excessive, 

So far as the punishment is concerned, 
reference to the. grounds of revision as set 
out by the petitioners -before the learned 
Sessions Judge shows that they had invited 
heavier sentence and one of their com- 
plaints was that heavier fines had not been 
inflicted. Tnsapportofthe contention that 
no offence under s. 506, Indian Penal Code, 
has been established, my attention has-been 
drawn to a case, not reported in the au- 
thorised reports but,to be found printed asthe 
case is Ghulam Muhammad v. Emperor (1), 
and Mr. Justice Agha Haidar’ having con- 
sidered the facts found in that case came 

(1) 134 Ind, Cas. 495; ATR-1931 Lah. 288; (1931) 
cao 544; 32 Or. L J 1174; Ind. Rul, (1931) Lah. 


M63 & 4 


4 


MAKUNDA HIRA KORKU v. EMPEROR. . ' 
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constitute ah offence under s. 506, Indian 
Penal Code. I have no doubt as to the 


correct decision of that particular case, 
but the facts of the present case are 
_ different. It has been definitely found that 


_the complainant was intimidated and that 


language was used which falls within the 
ambit of s. 503, Indian PenalCode. That 
the complainant was alarmed by the threat 
used towards him has been found establish- 
ed.and I am unable to see any reason to 
interfere in this case. 

The petition is, therefore, dismissed. 

N. Petition dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Criminal Appeal No. 8 of 1933. 
March 23, 1933. 
NIYOGI AND STAPLES, A. J. Cs. 
MAKUNDA HIRA KORKU— 
` APPELLANT 
versus 
EMPEROR — Opposite PARTY. 

Evidence Act (I of 1872), ss. 80, 88, illus. (b)— 
Confession by co-accused—When can be taken into 
consideration—Ketracted confession—Admissibility. 

Before the confession made by an accused can be 
takem into consideration there must be tolerably clear 
and reliable evidence tending to prove the crime. 
The cpurt is not bound to take the confession into 
consideration against theaccused, but it-may do so 
if the substantive evidenceis reliable enough to in- 
‘dicate the- commission of the crime. When there is 
no suchevidence,-to take into consideration the 
confession of.a co-accused is tantamount to basing 
the conviction entirely on the confession which is 
repugnant to the principles of law, A confession 
though it is retracted is admissible against the par- 
ties making it. : 

Criminal Appeal from an order of the 
Sessions Judge, Nimar, dated January 26, 
1933. 

Judgment.—Hira, Makunda, Bhura, 
Budhu and Sukya were tried in the Court 
of the Sessions Judge, Nimar, on a charge 
of murdering Motya Gadaria at Bhamgarh, 
on September 18, 1932. The first four 
persons were convicted of murder punish- 
able under s. 302, Indian Penal Code and 
sentenced to death subject to confirmation 
by this court. “The last one Sukya, was 
convicted of an offence punishable under 
s. 302 read with s. 114, Indian Penal 
Code and sentenced to transportation for 
life. They have filed separate appeals: 
this judgment governs the disposal of them 
all. Hira is the father of Makunda, Bhura 
and Budbu,..and. is the: uncle of Sukya; 


e 

is . 
they are all Korkus residing at Bhamgarh. 
: On September 18, 1932, at about €-30 P. M. 
the dead body of one Motya Gedaria was 
- discovered lying outside the house of one 
Ramchand. ‘The injuries as reported by the 
: Civil Surgeon Dr. Narbada Prasad who con- 
-ducted the post mortem examination on Sep- 
tember 20, 1932, were : 


(1) ‘A huge incised wound on the neck 
‘below the Adam’s epple which cut the 
neck muscles, the thyroid gland and the 
wind-pipe completely: (2) A small incised 
wound on the left chin. (3) Two incised 
wounds on the back. (4) A linear scratch 
on the outer side of the left shoulder, 
apparently caused by a sharp point. (5) 
- An abrasion behind the right elbow. (6) 
Five incised wounds on the palmar aspect 
ofthe right hand. There can be no question 
that it was the first injury which resulted 
in the death. The case for the prosecution 
is that there existed illicit relations between 
the deceased Motya Gadaria and Nathai, 
daugh.er of Makunda accused, and the wife 
of Munni, son of Hira, who is not’ in the 
array of accused.. The evidence, however, 
shows that the intimacy was stopped more 
than a year ago. On the evening of the day 
‘of the murder Musammat Gendia and Mu- 
„ammat Nathai had gone out to’ answer a 
‘call of nature towards the river Bham. 
Motya, the deceased, was sitting at a spot 
-known as Bhilatdeo, which seems to be 
a favourite resort of the village people. 
Something happened whichis obscure be- 
tween Motya and the women, probably 
immoral overtures by Motya, with the result 
that all the accused went out ina body to 
the place and put bim to death, 


There isno direct evidence in the case. 
The prosecution relies upon circumstantial 
evidence consisting ‘of evidence of immoral 
connection of Motya with Nathai’ and 
Gendai, the evidence of opportunity sor 
Nathai: and Motya to arrange a meeting 
in the afternoon, the meeting of Motya, 
Nathai and Gendai at the river, the evi- 
dence that the five accused proceeded in a 
body to the river after dark, that Motya 
was attacked atthe river and pursued up 
to Ramchand’s house where he was killed 
that the accused delayed coming out of the 
house when called by the Kotwar after 
the murder, blood-stains on the clothes of 
threé of the accused and the stick of Budhu 
the circumstance that Bhura though- ke 


returned to the Korku awar left the place 


even though Budhu's child was ill, the 
.ponfessional statements made. by Budhu 
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and Sukya and production of stick by ' 
Budhu. There is considerable evidence to 
prove the existence of immoral relaticns þe- 
tween Mctya end Gendai and Nathai. It 
is however evident ihat the relations had 
ceased: about a year kefo.e the occurrence. 
‘here is no evidence that Motya ever 
visited Genai end .Nathai either at their 
houses or elsewhere during the interval. 
In fact Nathai had been openly living with 


„one Mangal Naias his mistress for some 


days before the incident. Although there 
is plenty cf evidence to show the immoral 


“propensities of Nathai, theieis nothing to 


show that Musammat Gendai was attached 
to Motva or to anybody else. As regards 
the movements of Nathai and Gendai, the 
evidence is obscure. Govinda (P. W. No. 2) 
and Remnareyan (P. W. No. 10) noticed Na- 
thai alone come from Korku awar and go 
out to ease herself in the direction of Kohe- 
lughat. Motya was sitting at Bhilat Oila 
but there was no conversation between Na- 


‘thai and Motye. Dharma (P. W. No. 12), Ram- 
bha (P. W. No. lo), Jiji (P. W. No. 26) and 


Chempoo (P. W. No. 27), however, agree in 
saying that both Nathai and Gendai went out 
towards the river about the time of sunset. 
Chempoo (P. W. No. 27) gives a different time 
which is somewhat earlier than that given 
by the other witnesses. Notwithstanding 
the apparent discrepancies it may be safe- 
ly inferred from their evidence, that Gend ai 
and Nathai went out at dusk towards the 
river. p | 

As tothe movements of Motya, the evi- 
dence is not quite consistent. Dashrath. 
(P. W. No. 9) affirms that he saw Motya just 
about sunset sitting on the Otla of Bhilat- 
deo. He made over the bullocks to Motya 
who left the place for his house. Dharrha 
(P. W. No. 12) also saw Motya sitting cn the 
Otla some time before sunset, and also 
observed Nathai and Gendai going cff in 
the direction of the river. Ramnarayan 
(P. W. No. 10) also noticed Motya at about 
9 or 5-30 P. M. before sunset at Bhilat Oila 
just about the time when Nathai was going 
out towards the river. Umeda (P. W. 
No. 6) Motya’s father, deposes that Motya 
was at his house till it was dark, after 
which he went out to ease himself taking 
with him a lota and a stick. He hada 
dhoti on his person and was wearing shoes, 
According to Chempia (P. W. No. 3) Motya 
was sitting about suasct at the Otla at 
Bhilatdeo, bat some time later he took the 
witness to his own house to give medicine 
tohis ailing child. It is clear from this 
evidence that Motya had left the Otla some 
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ime after sunset and went home. It was 
after he came'to the river again probably 
about 8 P. m. that he was subjected toa 
brutal assault. As to the length of time 
the two women Nathai and Gendai were 
at the river is not known. If Noathai alone 
had already come ,to the river once before 
sunset then it is improbable that she again 
would come with Gendai after sunset.. In 
any case both the women must have left the 
place about the time Motya departed from 
the place. 

So far there is nothing incriminating 
against the accused. The evidence to con- 
nect them with the crime comes from Ram- 
bah (P. W. No. 13) and Champoo (P. W: 
No. 27). According to her Gendai and Na- 
thai were followed by all the accused who 
were proceeding together in the direction of 
Bhilat deo. 
when Motya would be still sitting at the 
Otle. - None of these people had any weapon 
such as an axe ‘or a lathi. . Musammat 
Champoo (P. W. No. 27), who introduced 
for the first time the story of a cry by Nea- 
tasi indicating a criminal assault by Motya 
on Gendaij, hs been declared by the learn- 
ed Sessions Judge to bea liar. Champoo 
(If. W. No. 27), when confronted with the 
statement of Musammat Rambha, boldly 
stated that she had heard a cry by Nathai; 
but she hopelessly broke down in cross- 
examination. In fact the statement which 
she ultimately adhered to was that she had: 
met the accused before she had heard the 

` ery. She had never stated this important 
circumstance either. to the Police oria the 
Committal Court for what it was worth; 
yet she maintained that she did so. Ram- 
bha (P. W. No. 13) only, came forward, it 
appears, .to connect. the expedition of 
Nathsi and'Gendai to the river with the 
marching of the accused in the same direc- 
tion, obviously with a view to implicate the 
accused in the crime.’ Her statement is 
transparently false, and she no less than 
*Champoo (P. W. No. 27) is utterly unworthy 
of belief. The circumstance that the ac- 
cused delayed coming out of their house 
when called by the Notwar is not of any 
evidentiary value. In fact the statement of 
Govinda (P. W. No. 2) is contradicted by 
Rao Bhim Singh (P. W. No. 22), the mu- 
kaddam mulguzar of Bhamgad, who 
unequivocally affirms that when the Korkus 
were called out the accused responded to 
the call. 
- As regards the blood-stains on the dhotis 
seized from the accused Makunda, -Hira 
and Sukya, the Imperial Serologist was un- 
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able'to determine the origin of the stains. 
The lathi, Article T, which was recovered 
from Budhu, was also not proved to. have 
been stained with blood. In the absence 
ofany tolerably clear evidence as to-the 
stains being those of human blood, the 
articles would have no evidentiary value. 
Similarly the fact that Bhura went back to 
the field of his master Brijilal is also not of 
any material importance. The learned Ses- 
sions Judge himself is of opinion that the 
evidence to prove the complicity of the ac- 
cused is insufficient. It is only by taking 
into consideration the confessions made by 
Budhu and Sukya that he could coms toa 
finding against Hira, Bhura and Makunda. 
Before the confession made by a co-accused 
can be taken into consideration there must 
be tolerably clear and reliable evidence 
tending to prove the crime. The court is 
not bound to take the confession into con- 
sideration against the co-accused, but it 
may do so if the substantive evidence is 
reliable enough to indicate the commission 
of the crime. In this case the only circum- 
stance which has any evidentiary value is 
that all the accused went in a‘body. As has 
been already held: the evi !énce of Musam- 
mat Rambha (P. W. No. 13) and i hampoo 
(P. W. No. 27) is utterly unreliable. Even 
assuming that their statement as to their 
gomg together is true, the absence of any 
weapon with them deprives the circuin- 
stance of any evidentiary 1mportance. In 
such a case to take into consideration the 
confession of a co-accused would be tanta- 
mount to basing the conviction entirely on 
the confession which is repugnant to the 
principles of law. 

-We therefore hold that the case has not 
been proved against Hira, Makunda and 
Bhura, and we set aside the conviction; they 
are-directed to be acquitted and set at liber- 
ty. As to the cases against Budhu and 
Sukya, it is argued that the confessions 
were the outcome of tutoring by the Police. 
There is nothing to show either in the state- 
ments themselves or in the surrounding 
circumstances that the statements were 
not voluntary. There is apparently no rea- 
son why these persons should agree to 
implicate themselves falsely at the bidding 
of the Police. The confessions although re- 
tracted are certainly admissible against 
the parties making them. We therefore 
affirm the conviction of Budhu and'Sukya. 
Having regard to the fact that Budhu dealt 
two blows witha lathi and that there was 
some provocation by Motya, we are of 
opinion that the sentence of death is no} 


36 ; 


called for, and -we reduce the sentence of 
death to‘one of transportation for life. .The 
sentence passed against Sukya is main- 
tained. 

N.-A. Order accordingly. - 


LAHORE HIGH COURT. 
Criminal Appeal No. 125 of 1933. 
March 21, 1933. 

ADDISON, J. 
NANHUN—Convict-ArpELLANT . 

VETSUS 
EMPEROR— OPPOSITE Paxty.. 

Penal Code (Act XLV of 1860), ss 75, 457— Going cn 
to the roof of a house but not entering it-- Whether 
constitutes housebreaking. 5 , 

Going on to the roof of a house is not, entering 
a building. Where a person reached the roof of a 
house but jumped down from the back of the roof, 
he cannot be said to have entered into the building 
though ke is certainly guilty of ‘an attempt to 
commit the offence of housebreaking. 

Attempis do not come within the purview of s. 75, 
Penal Code.. 


Criminal Appeal frcm an order of the 
Additional District Magistrate, Karnal, 
dated November 12, 1932. 

Judgment.—Neanhun, alais Fajar Ali, 
appellent has been sentenced to seven 
years’ 1igorous imprisonment to be followed 
by two years’ Police surveillance for the 
offence cf housebreaking by night punish- 
able under s. 457, Indian Penal Code, read 
with s. 75, Indian Penal Code, 

On the night of Octoher 4, 1932, Ibra, 
chowkidar of village Siwah in the Karnal 
District saw certain persons in the village. 
He kept a look out and ultimately saw one 
of them kneel down against the back wall 
of the house of Phulla while another climbed 
over him and went on to the roof of Phulla's 
house. Ibra awakened Surta and certain 
others and they went to the back of Phulla’s 
house where they found two or three persons 
standing. These persons fled on their ap- 
proach, at the same time shouting out to 
their companions. Thereupon Nanhun ap- 
pellant jumped down from the roof but 
was caught. Phulla.has deposed that he 
saw him starting to get down the ladder 
from the roof into the courtyard but he 
never reached the courtyard as he retraced. 
his steps almost at once. Thisis the evi- 
dence on which he has been convicted. 

It has been held that a courtyard con- 
sisting of a walled enclosure with four 
kothas opening into it and an outer door 
leading into a side street is a building, 
Going on to the roof of a house is certainly 
not entering a building. The appellant in 


e the present case reached the roof of the house 
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and, it is said, had started to go down the 
ladder towards the courtyard. He had not 
gone far ‘when he retraced. his footsteps 
and jumped down from the back-of the 
roof. In my judgment it cannot be said 
that he entered into the building though he 
is certainly guilty of an attempt to commit 
the offence of housebreaking. Attempts; 
however, do not come within the-purview of 
s. 75, Indian Penal Code. | 

For the reasons given. I accept this appeal, 
convict the appellant of an attempt to 
commit housebreaking by night under s. 
457-511, Indian Fenal Code, and reduce the 
sentence to one year’s rigorous imprison- 
ment, 


- N. Sentence reduced. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 


Criminal Transfer Application No. 87 
of 1933. 
June 26, 1933. 
RUPOHAND, J.C, 
NENUMAL VISHINDAS- APPLICANT 


versus | 
FIDA ALI FIDA HUSSAIN— 
OPPONENT. 

Criminal Procedure Code (Act V of 1898 as amend- 
ed by Act XXI of 1982), s. 526, cl (8)—Duty of Magis- 
trate to grant adjournment to enable party to apply 
to High Court for transfer—Failure to conform ito 
the provision— Whether a good ground for ranting 
transfer. | 

Clause (8) to s. 526, Criminal Procedure Code, as 
amended in 1937, makes it obligatory on the- try ing 
Magistrate to rant one adjcurnment to enable a 
party to apply to the High Court for transf cre 
The failure of the Magistrate to conform to the 
mandatory provisions of ch &, gives the party a 
just cause to complain that he would not receive a 
fair trial at the bands of the Magistrate and 
affords a good ground for transfer of the case from: 
his court. Jatoi v. Emperor (1), referred to. 


Mr. Hasomal M. Gurbuscani, for the 
Applicant. 

Mr. Parmanand Kundanmal, for the 
Opponent. 


‘Order.— This is an application by one 
Nenumal Vishindas, a petition-writer, for 
transfer of the case pending against hiny 
before the- Mukhtiarkar of Mirpurkhas. 
He is being prosecuted for criminal breach 
of trust and a charge has been framed 
against him. It appears-that he applied 
for the transfer of his case shortly after the 
complaint was filed against him, but the 
learned District Magistrate rejected the ap- 
plication for transfer. The case was then 
proceeded with for several months, and 


e e 
1933 
according to the applicant there was fresh 
trouble which compelled him to make an- 
other application. He states that in the 
course of his duties as petition-writer he 
drafted a petition against one Abdul Hamid, 


nephew of, Ghulam Mohammad who is a 


near relative of the Magistrate and that in 
consequence thereof the Magistrate adopted 
a threatening attitude. On May 10, 1933, 
when some of the defence witnesses were 
absent the Magistrate accused the applic- 
ant of being responsible for the absence 
of-the prosecution witnesses on previous 
nearing and of the defence witnesses on 
that day, and threatened the applicant that 
he would cancel his bail bonds and re- 
mand him to custody. The applicant also 
relied upon another incident which he said 
had taken place during the trial on May 
11, On these grounds he made a second 
application for transfer to the learned Dis- 
trict Magistrate, who has duly considered 
_ them and has refused to transfer the 
case. 


As observed by the learned _ District 
Magistrate that the applicant is to a certain 
extent responsible for protracting the pro- 
ceedings before the learned Magistrate and 
the mere fact that the applicant has in 
his capacity.asa petition-writer drafted a 
petition for a client against the Magistrate's 
relative is not sufficient to put the Magis- 
trate’s back up against the applicant. If 
nothing further had transpired I would have 
hesitated to transfer this case. But it 
appears that after the learned District 
Magistrate rejected the transfer application, 
the applicant applied to this court for 
transfer and then submitted a petition to 
the learned Magistrate intimating to him 
that he had made an application for trans- 
fer to this court, and asked for an adjourn- 
ment of the case to enable him to get a 
stay order. This application was presented 
on May 27. The -learned Magistrate 
passed no order on 
ease for hearing on May 28, which was 
the date ordinarily fixed for that purpose. 
He was however, anable to proceed with 
the case as the summonses issued on some 
of the defence witnesses were not returned 
duly served and they were absent. The 
provisions of s. 526, Criminal Procedure 


Code, have been amended by Act KAT of 
1932. The divergence of opinion which 


prevailed prior to the amendment with 
regard to adjournment being granted on 
the ground that a party wished to apply 
to the High Court for transfer has now been 


it and took up the. 
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set at'rest. Clause (8) as amended reads as 
follows: ° 

“If in any inquiry under -Chap. VIII or Chap. 
XVIII, or in any trial any party interested in- 
timates to the court at any stage before the defence 
closes its case that he intends to make an applica- 
tion under this section, the court shall, upon his 
executing, if so required, a bond without sureties, 
of an amount not exceeding two hundred rupees, 
that he will make such application within a rea- 
sonable time to be fixed by the court, adjourn 
tha case for such a period as will afford sufficient 
time for tbe application to be made and an order 
to be obtained thereon Provided that nothing 
herein contained shall require the court to adjourn 
the case upon a-second or subsequent intimation 
from the same party, or, where an adjournment 
under this sub-section has already been obtained by 
one of several accused, upon a subsequent intimation 
by any other accused” 

The above clause makes it obligatory on 
the trying Magistrate to grant one adjourn- 
ment to enable a party to apply to the 
High Court for transfer. He may if he 
so wishes require the applicant to execute 
a bond of an amount not exceeding 
Rs. 200 that he will make such an applica- 
tion to the High Court within a reasonable 
time to he fixed by him: The Public Pro- 
secutor is unable to say if any application 
had been made before this to the trying 
Magistrate for adjournment on a similar 
ground nor has the Magistrate passed an 
order either refusing an adjournment on 
the ground that an application for adjourn- 
ment had been made previously. Prima 
facie the Magistrate was in error in not 
granting a short adjoumnment to eneble 
the applicant to get a stay order when 
he was informed that an application had 
as a matter of fact been made to this 
court. 

I think in view of the failure by the 
Magistrate to conform to the mandatory 
provisions of cl. (8) the applicant has a 
just cause to complain that ne would not 
receive a fair trial at the hands of the 
learned Magistrate: see the observations 
made by mein Jatoi v. Emperor (1). I 
accordingly order the transfer of this case 


-from the court of the Mukhtfarkar, Mirpur- 


khas to the District Magistrate, Mirpurkhas 
with direction either to try the case himself 
or to transfer it for trial to any Magistrate 
subordinate to him other than the Magis- 
trate from whose file this case is ordered 
to be transferred. I would also suggest 
that in view of the fact that the petitioner 
is said to be troublesome, the casesnould 
if convenient, be tried by a . superior 
Magistrate such as the Sub-Divisional Magis- 
trate or the Subordinate Judge and First 

qd) oy. Ind. Qas. 342; A IR 1926 Sind 228; 208 
L R122, Sa ; 
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Class Magistrate of Mirpurkhas. It is to 
be noted that Mr. Hassomal has dn behalf 
of the accused stated that the accused does 
not claim a de novo trial, 

N. Order accordingly. 





. LAHORE HIGH COURT. 
Second Civil Appeal No. 1791 of 1932. 
i March 15, 1983. 
BHIDE, J. 

Firm SANTA SINGH-GOBIND RAM 
— PLAINTIFFS— APPELLANTS 
VETSUS 
Firw KAHAN SINGH-BUTA SINGH 

|. —DREFENDANTS — RESPONDENTS. -~ 

Civil Procedure Code (Act V of 1908), s. 105, Sch. 

II, para, Ih —Order remitting award for reconsidera- 
tion—Appealability of—Suit for accounts referred 
to arbitration—Arbitrators leaving a question to be 
decided by court—Court remitting award for recon- 
sideration—Legality of. 
- An order remitting an award to the arbitrators 
for reconsideration cannot be challenged in appeal. 
Sunder Singh v. Nighaiya (1) and Budhu Ram- 
Honda Ramv. Ramzan (2), relied on, 

Where a suit for rendition of accourts was re- 
ferred to arbitration and the: award ran, “ The 
plaintiffs in the case were actuated ‘by enmity and 
the arbitrators were satisfied thatthe hundiin ques- 
tion had been paid. If, however, the defendants 
could put ina copy ofthe: hundi, a decree should 
be passed against them in plaintiffs’ favour for 
Rs. 60 with proportionate costs. If they could not 
put in a copy, a decree for Rs. 7f0 with costs should 
be passed against them in favour of tke plaint- 
iffe” : - - i 
Held, that the question as to payment of Rs 7(0 
was left to the-decisicn of the court and no decree 
could te passed inthe terms of the award asthe 
arbitrators did not finally decide the questioa and 
the award being thus incomplete should be remitted 
for reconsideration. zs 

Second Civil Appeal from a decree of the 
District Judge, Montgomery at Lahore, 
dated July 25, 1932, modifying that of the 
Subordinate Judge, Fourth Class, Pakpattan, 
dated July 27; 1931. 

Mr. Amar Nath Monga, for the Appel- 
lants. ; 

Mr: Mohsin Shah, for the Respondents. 


Judgment.—The material facts relating 
to this second appeal may be briefly stated 
asfollows. The plaintiffs originally filed a 
suit for rendition of accounts against the 
defendants on October 19, 1928. A little 
later the suit was referred to the arbitration 
of two persons named Jhanda Singh and 
JowalaRam. They filed an award on April 
21, which was to the following effect ; 

“ “The plaintifs in the case were actuated by 
enmity and the arbitrators were satisfied that the 
hundi in question had been paid. If, however, 
she defendants could put in a copy of the hundi, 
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a decree should be passed against them in: plaint- 
iffs favour for Rs 60 with proportionate costs, If 
they could not putin a copy,a decree for Rs 7€0- 
with costs should be passed against them in favour 
of the plaintiffs”. 

The learned Subordinate Judge held that 
this award was almost incomplete and un- 
satisfactory and remitted it to the arbitra- 
tors for reconsideration. In the meantime 
one of the arbitrators refused to act and the 
arbitration was superseded. The court 
then proceeded to decide the case on the 
merits and holding the alleged payment of 
Rs. 700 on a hundito be not proved, granted 
the plaintiffs a decree for Rs. 760. From 
this decision an appeal was preferred to 
the District Judge who agreed with the 
findings of the learned Subordinate Judge 
onmerits but was of opinion that he was. 
wrong in remitting the award to the arbi- 
trators for reconsideration. Inthe opinion 
of the learned District Judge, the award 
purported to settle the whole suit and could 
not be considered to be incomplete and con- 
sequently there was no legal justification 
for remitting it to the arbitrators for re- 
consideration. He, therefore, held that the 
plaintiffs were entitled toa decree for Rs. 60 
only and accepting the appeal passed a. 
decree to that. effect in the plaintiffs’ favour. 
From this decision the plaintiffs have prefer- 
red asecond appeal. 4 

The learned Counsel for the appellants 
has raised two main points: 

(1) thatthe order of the learned Snbordi- 
nate Judgeremitting the award for recon- 
sideration was not open to challenge in 
appeal in view of the provisions of s. 105, 
Civil Procedure Code; . 

(2) that the award was rightly held to be 
incomplete by the learned Subordinate Judge 
inasmuch as it was only provisional and 
did not finally decide all the points refer- 
red to the arbitrators, ~ ° 

Both the contentions appear to me tobe 
sound. In support of the first contention 
reliance is placed on Sunder Singh v. 


. Nighatya (1) and Budhu Ram-Honda Ram 


v. Ramzan (2). In Lachman Singh v. 
Naman 118 Ind. Cas. 434 (3) a different 
view appears to have been taken, but it was 
recognised therein that the case was not 
really distinguishable in principle from 
Sunder Singh v Nighaiya (1). In thelatter 
ruling it was held that an order setting aside 
an ex parte decree was not open to challenge 
aa 88 Ind. Cas. 920; 6 Lah. 94; A I R 1925 Lah. 


(2) ;9 Ind Cas 676; A IR 1921 Lah. 145; 33 P W 
R 1921- 3 Lah. L J 59; 38 P L R 1921. 

(3) 118 Ind. Cas 434; A IR1929 Lah. 174; Ind. 
Rul (1929) Lah. 770. 
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. On appeal from the final decree as such an 
order does not affect the merits of the deci- 
sion, I am inclined to think, the same 
principle would apply to the orders remitting 
the award to the arbitrators for reconsidera- 
tion, and the subsequent order superseding 
arbitration, inasmuch as these orders have 
not affected the final decision onmerits. I 
am further of opinion that the learned 
Subordinate Judge was right in holding 
that the award was incomplete and un- 
satisfactory. The arbitrators did not finally 
decide the question as to whether the sum 
of Rs. 700 had or had not been paid. In one 
part of the award théy expressed their 
opinion that tae payment had been made. 
but then they proceeded ,to say that if the 
defendants failed to produce a copy of the 
hundiin court on a particular date, the 
payment should be held to be not proved 
and that the plaintiffs should in that case 
be given a decree for Rs. 760. This meant 
that the question as to payment of Rs. 700 
was leftto the decision of the court. The 
court could not obviously passa decree in 
the terms of the award as given by the 
arbitrators. The learned Counsel for the 
respondents referred to Manindra Nath v. 
Mahananda Roy 13 Ind. Cas. 161 (4), but in 
that case all that was left was simple 
arithmetical calculation, and the case is, 
therefore, clearly distinguishable from the 
present one in which the important question 
of payment of Rs. 700 had yet to be decided. 
Evenifthe copy of the hundi were produc- 
ed, its genuineness might have been disput- 
ed and further enquiry might have been 
necessary. It is thus clear that the arbitra-. 
tors cannot be said to have decided the 
matters referred to them finally. I, there- 
fore, hold that ‘the learned Subordinate 
Judge was fully justified in remitting the 
award for reconsideration. i 

In view of the above findings it seems 
clear that the plaintifs are entitled to a 
decree for Rs. 760, as found on the merits 
by both the courts below. I accept the 
appeal and grant the plaintiffsa decree for 
Rs. 760 with proportionate costs. throughout. 

N. Appeal accepted. 


(4) 13 Ind. Cas. 161; 15 O L J 330, 
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-in U Gandama v. Emperor (1). 


. e 
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RANGOON:HIGH COURT. 
Criminal Miscellanedus.Applications , : 
Nos. 10 to 15 of 1933. et 
March 21, 19.33. : : 
- .BaU, J. ee, tL oe 
MAUNG SAW HLAING AND OTHERS— 
APPELLANTS eee 
versus 


EMPEROR—ObpposiTE PARTY. 
Criminal Procedure Code (Act V of 1898), ss 107, 
496, 526—GSecurity proceedings—Accused's right to 


-bail—Transfer of case—Grounds—Magistrate acting 


under Police influence—Great alarm in District— 
Transfer to another District, propriety of 

In the casa of proceedings under s, 107, Criminal 
Procedure Code, the accused is entitled as of right 
to bail, Ifthe District Magistrate considers that 
immediate measures are necessary for the preven- 
tion of a breach of the peace during the pendency 
of the enquiry, he can direct the applicant to 
execute a bond with or without sureties, for keeping 
the peace until the completion of the inquiry. Ifthe 
applicant refuses to execute a bond or fails -to 
furnish secarity as directed, then he could be kept 
in custody until the completion of the inquiry. 
U. Gandama v. Hmperor (1), followed. 

Where in an application for transfer the allegations 
of the petitioner, that the Magistrate was acting en- 
tirely on the’ Police reports and that the case had 
created a great commotion and alarm in the District, 
were not refuted : . . 

Held, thit these allegations taken in conjunction 
with the conduct of the Magistrate in cancelling the 
bail and thereafter in calling upon the applicants to 
furnish security while they were applying to, the 
High Uourt for transfer would undvubtedly raise 
an apprehénsion in the minds of the applicants 
that they would not geta fair and impartial trial 
and there was sufficient ground for transferring the 
case. 

Hell, further, that the circumstances of the case 
were exceptional and the cise should be transferred 


to another District altogether. Chandi Proshad 
Singh v Emperor (2), distinguished. ae 
Criminal’ Miscellaneous Applications 


against anorder of the First Additional 
Magistrate, Lemyethna, dated February 11, 
1933. 
Mr. Ba Maw, for the Appellants. 
Mr. Tun Byw, for the Crown. 
Order.—These three cases have been 
argued together and so I propose to dis- 
pose of them in one judgment. Proceed- 
ings under s. 107, Criminal Procedure 
Code, are now pending against the three 
applicants in the Court of the Additional 
Magistrate, Lemyethna, Henzada District. 
They apply for bail and for transfer. 
Bail must be granted, and in fact, [ have 
already granted them bail.. They are 
entitled to bail as of right. I havealready 
dealt with this question in my order passed 
There, I 
said: 
“This order cannot, in my opinion, be upheld, 
Q) 145 Ind, Cas, 344; A L RA933 Rang. 164; (1933) 
Or, Cas, 763; 6 R41; 34 Or- Ja 3950, 2. 
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A , 
lf es. 107, 17 and 4°6 Are read together it will 
be seen that the applicant was as.of right entitled 
to bail If the District Magistrate considered that 
immediate measures were necessary for the preven- 
tion of a breach of the peace during the pendency 
of the enquiry, he could direct the applicant to 
execute a bond with or without sureties, for keeping 
the peace until the completion of the inquiry. lf 
the applicant refused to execute a bond or failed 
to furnish security as directed, then he could be 
kept in custody until the completion of the 
inquiry.” 

Such procedure has ‘not been adopted 
in any of these three cases. If the Ma- 
gistrate who may have the seizin of these 
cases still thinks that it is necessary to 
prevent a breach of the peace during the 
pendency of the inquiries, the bail that 
has now been granted can be cancelled, 
and he can follow the procedure as pointed 
out above, I understand that the three 
applicants are stillin custody as they have 
not been able to furnish security at Henzada. 
They will be allowed to furnish security 
in the court of the Magistrate who may 
be directed to hold these inquiries. The 
next question is the question of transfer. 
In support of an application for transfer 
of Lun Myaing’s case there is an affidavit 
filed by U Wisaya. In para. 4 of his 
affidavit he states: 

“Lam informed and believe the same to be true 
that the Magistrate is entirely acting on Police 
reports and under the influence of the Police Officials 
of the District. The petitioner is not given any 
opportunity of knowing the details of the charge 
against him. This case and other cases of similar 


nature have created great commotion and alarm in 
the District." 


In para. 5 he states: 


“I say that the Magistrate has accepted all the 
allegations of the Court Prosecuting Officer without 
any material to support them. All the allegations 


made against the petitioner are absolutely baseless 
and untrue.” 


These allegations have not been in any 
way refuted by the Magistrate. These 
allegations taken in conjunction with the 
~conduct of the Magistrate in cancelling 
the bail and thereafter in calling upon 
the applicants to furnish security while 
they were applying to this court for 
transfer would, in my opinion, undoubted] 
raise an apprehension in the minds of the 
applicants that they would not get a fair 
and impartial trial. These cases must, 
therefore, be transferred from the Court 
of the Additional Magistrate, Lemre- 
thna. ` 

The next question is, to which court 
they should be transferred. The learned 
Assistant Government Advocate contends 
that if they are transferred at all, they 
should be transferred to some other Court 
in Henzada Town and not to any other 
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District, and in support of his contention - 
he draws my attention to the case of 
Chandi Proshad Singh v. Emperor (2). In 
that case Holmwood and Imam, Jd., 
said: 

“Now no cause has been shown to us why these 
proceedings under s, 107, Criminal Procedure Code, 
should be transferred from the District of Dar- 
bhanga to the District of Patna, As a rule it 
would not be atall in accordance with our view 
or our duty to transfer any preventive proceeding 
from one District to another. It must be an 
extremely exceptional case that could justify the 
interference of this court with the jurisdiction: of 
the Magistrate of the District taking preventive 
action within his own boundaries and imposing 
such foreign and extraneous duty on the Magistrate 
of another District. It would always involve the 
employment of no less an authority than the District 
Magistrate himself, for it is impossible for a Subord- 
inate Magistrate ina foreign District to take cogniza- 
nce of proceedings of the District Magistrate in his 
District. This would cause the greatest inzonvenie- 
nee and dislocation of judicial work " 


I respectfully agree with these views; 
but the circumstances in these cases are, 
in my opinion, exceptional circumstances. 
It appears from the reports made by the 
Police in these three cases that these cases 
are in a way connected with the case 
instituted against UGandama. An enquiry 
under s. 107, Criminal Procedure Code, 
was held against -U Gandama by the 
District Magistrate, Henzada, and for the 
reasons given in my order passed in 
Criminal Miscellaneous Application No: 7 
of 1933, I transferred that case to the 
court of the District Magistrate, Thar- 
rawaddy. 

It appears that the witnesses wh) are 
going to give evidence against the appli- 
cants in these three cases are the same. 
It is very likely that as these cases are 
connec! ed with the case against U Gandama, 
these witnesses also would probably give 
evidence against U Gandama. If such 
be the case, I am clearly of opinion that 
it is desirable in she interests of justice 
that one and the same Magistrate should 
hold the inquiries in all these cases and 
hear all the witnesses together. lf not, 
there is likely to be a conflict of opinion 
between the two Magistrates on the value 
of the evidence of these witnesses, which 
in my opinion, should be avoided. For 
these reasons I transfer these three cases 
from the court of the Additional Magis- 
trate, Lemyethna, to the court of the 
District Magistrate, Tharrawaddy, for 
inquiry by such competent Magistrate as 
may be directed by the District Magistrate. 
The inquiries in these cases should be 


a 20 Ind. Cas. 142; 14 Cr. L J 382; 170 WN 
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held -hy the Same Magistrate -asthe one 
whomay hold an jnquiryin the case against 
U Ganiama: T peal 
Ai > ‘Order accordingly. 





LAHORE HIGH-COURT. 
Criminal Revision Petition “No. 1602. 
of 1932. _ 
March 7, 19.3. 

i ` Jat LAŁ, J. 

Bhai MATHRA DAS— Cony1cT—PETLTIONER 
versus . l . 

EMPEROR Opposite Paxty. 

Criminal Law Amendment Act (XVI of 1908), 
8. 17 (2)—Leader of party inducing boys to take out 
Congress Flags and exhibit them—O ffence—Delegation 
of powers to Local Government to declare : associa- 
tions unlawful— Whether ultra vires—Government_of 
India Act, 1915 (5 & 6 Geo. V, c 61), 8. 55. , 

The leader of a party which induces certain boys 
to take out and publicly exhibit Congress flags in 
lieu of clothes: and:some cash for.the services rend- 
ered, is guilty under s. 17 (2), Criminal Law Amend- 
ment Act, ; 

Delegation of powers to the Local -Government to 
declare what associations:are to be deemed to be 
unlawful is not ultra vires, Looe 

Criminal Revision Petition from an order 
of the Sessions Judge, Montgomery at 
Lahore, dated November 17, 1932, affim- 
ing that of the Magistrate, First Class, 
Montgomery, dated August 3], 1932. 

Mr. B. R. Puri, for the Petitioner. 

Mr. Abdul Rashid, The Assistant Legal 
Remembrancer, for the Crown. 

Judgment.—tThe petitioner*Muthra Das 
has been convicted under s. 17 (2) of the 
Criminal Law Amendment Act, 1908, and 
has been sentenced to two years’ rigorous 
imprisonment and further been ordered to 
paya fine of Rs. 200. Oe 

The prosecution case is that, on June 
22, 1932, the petitioners and- others, who 
were also convicted along with him but 
under s. 17 (1) of the Criminal Law 
Amendment Act, 1908, attempted to induce 
P. W. No.2 Harnam Singh, a student aged 
20, and P. W. No. 5. Tulsi Ram, aged 15 
or 16, to take out and publicly exhibit 
the Congress flags. These boys were to 
be given clothes and some cash in lieu of 
services rendered by them. They were told 
- that they would be arrested and would 
probably be imprisoned and should, there- 


fore, be prepared to take the:consequences.. 


It was, therefore, agreed that the money 
payable tothem should be paid to -their 
parents. This suggestion was put before 
the boys first.by the other convicts. They 
accepted the conditions and- were then 
taken to Mathra Das who was lying ona 


. 
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bed. He-approved'of the arrangement and 
directed that the clothes-be brought in. 
The «clothes ` were brought and given to 
the boys along with the Congress flags, 
In the meantime the father of one of the 
boys came to know of what had happened 
and took his son away with him, and 
apparently the whole scheme fell through. 
It is in evidence that clothes were given 
to the boys, were put on by them before 
the scheme was frustrated by the appear- 
ance of the father of one of them, 

On these facts it is contended on behalf 
of the petitioner that he could not be 
convicted under the second part of 's. 17 
but that, if at all, he could be convicted 
under the first part. The circumstances, 


‘however, show that Mathra Das; was the 


leader of the party which induced the 
boys to act in the manner mentioned above 
and, in my opinion,’ he has rightly been 
convicted under the second part and I 
agree with the conclusions of the learned 
Se-sions Judge. ., 

Another contention of the learned Counsel 
is that the delegation of the powers to the 
Local Government to declare that associa- 
tions are to be deemed to be unlawful is ultra 
vires. Section 55 of the Government of India 
Act was cited in support of this contention... 
The point was not, however, ‘fully devel- 
oped before me and I consider that -there 
is no force in it, The so-called delega- 
tion occurs in the definition of ‘unlawful 
association’ and after providing that 
associations which have been formed ‘with 
certain objects are to be deemed ag un- 
lawful associations it has also been pro- 
vided that the expression shall’ include 
associations which have been declared by 
the Local Government as such. This pro- 
vision is not, in my opinion, ultra vires 
of the Legislature. I do not, however, con- 
sider it necessary to discuss the matter 
in detail because [ have already stated the 
point was not fully developed before me by 
the learned Counsel. . ' oe 

With regard to sentence, in view of the 
fact that the conduct of the petitioner 
was particularly objectionable in~ law 
inasmuch as he attempted to induce two 
students to carry the Congress flag and 
thus run the risk of punishment, proba- 
bly imprisonment, I decline to interfere 
with the substantive term of imprisonnfent 
awarded to him. In view, however, of the 
substantial imprisonment awarded to him 
I do not think there was any ground for 
adding‘a sentence of fine. to it. I con- 
sequently aécept sthis petition to this extent 


26 ' 
that the sentence of fine is set aside, 
otherwise the petition is dismissed: 

N. Petition partly accepted. 
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MADRAS HIGH COURT. 
Second Civil Appeal No. 202 of 1926. 
January 28, 1933. l 
CurGENVEN AND SUNDARAM CHETTY, JJ. 
KOMPALLI.CHENCHURAMAYYA - 
AND OTHERS — DEFENDANTS— 
| APPRLLANTS 
versus ` 
DAMA VENKATASUBBAYYA - 
CHETTY - PLAINTIFE — RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXII, 
r. 4,0. XLI,r. 4— Appeal by all defendants- Abate- 
ment as against some—Power to vary decree in favour 
of all—Effect of partial abatement. 

Where all the defendantsin a case appeal and the 
appeal of one or some abates by. reason of death, the 
court can reverse or vary the decree as a whole not- 
withstanding thefact that the representatives of the 
deceased are not on the record,if the nature of the 
case is such that if some of the defendants had alone 
appealed, the court could have reversed of varied the 
decree as a whole under O. XLI, r 4, Oivil Procedure 
Code. Sundaram Chettiar v. Vythialinga Mudaliar 
(1), Chengamma Naidu v. Gangalu Naidu ( ), Ram 
Sevak v.' Lamber Pande (') and Chandar Sang v. 
Khima Bai 15), referred to. Neim-ud-Din Biswas v. 
Manir-ui-Din Lashkar 6) and Hari Charan Moullik 
v. Kalipada Chakravarty (7), not followed. 


Second Civil Appeal against the decree of 
the Court of the Subordinate Judge, Chittoor, 
in O. S. No. 41 of 1923: 


Mr. B. Somayya for Mr. V. N. Shama 
Rao, for the Appellants. 

Mr. A. Ramachandra Ayyar, for the Re- 
spondent. 


Judgment.—The appeal is by the des 
fendants (except the 7th) against the decree 
of the Subordinate Judge of Chittoor dec- 
laring the plaintiff's title to the plots 
marked J and P in the plaintiff's plan and 
directing formal delivery coupled with an 
injunction restraining the defendants from 
entering upon the land. There are three 
contiguous villages, of which Panguru and 
Jangalapalli are the property of the plaintiff 
while. the third, Krishnapalli Agraharam, 
belongs to the defendants, who are the joint 
Agraharamdars. These villages have never 
been surveyed, which adds considerably to 
the difficulty of locating and identifying 
any’ piece of land within them. The plots 
in dispute are two blocks of forest land, 
block P being situated according to the 
plaintiff in Panguru and block J in Jangala- 
palli, while the defendants assert that they 
are. comprised within’ the limits of. their 
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own village Krishnapalli. Each side has 
fild a plan in support of its allegations 
and these plans are considerably at variance; 
but there is no substantial disagreement as 
to the general situation of the two blocks, 
and ıt will be convenient to refer in dis- 
cussing the evidence to the plaint plan. 
[After dealing with the case on the merits 
their Lordships proceeded as follows:] 

During the pendency of the appeal the 
2nd and 5th appellants died. The legal 
representatives of the 2nd appellant have 
been brought on the record, but it has 
been found necessary to dismiss. an appli- 
cation by an alleged representative of the 
5th appellant. The point has been raised’ 
whether, with this appellant unrepresented 
on the'record, we can deal with the lower 
Court’s decree as a whole and as 1t stands 
against all the sharers in the Krishnama- 
palli Agraharam. We consider that O. XLI, 
I.4 of the Civil Procedure Code enables 
us todo this. If some among the defend- 
ants could appeal and the court could upon 
such appeal reverse or vary the decree as 
a whole it seems to follow that where all 
the defendants appeal and the appeal of 
one or more abates by reason of death the 
court should be able to exercise similar 
powers. If this were not 60, either the 
whole appeal must abate or the decree in 
its final forra must be composed of incom- 
patible elements,—each highly undesirable 
consequence. There is the direct authority 
of a Bench of this court in Sundaram Chet- 
tiar v. Vythialinga Mudaliar (1), that the 
court hes sucha power. That was a sult 
by reversioners against alienees from a 
widow, two of whom died pending the ap- 
peal. Since the alienees possessed separate 
interests the case was not as strong as that 
now before us, where the defendants are 
ec-sharers. Nevertheless, it: was held that 
in order to avoid incongruity in judicial 
decisions on the same facts the court was 
competent to set aside the decree as a 
whole and not merely in respect of the 
interest of those appellants whose appeals 
had not abated. This case was followed by 
Spencer, J.,in Chengamma N aidu v. Gangalu 
Naidu (2), a judgment which distinguishes 
the Privy Council case: [aj Chunder Sen 
v. Ganga Das Seal (3), on the ground that 
that case affected- the relations of the 
parties inier se and not as a whole. The 
judgment of Spencer, J., was confirmed in 

(1) 41 Ind Cas. 546; 40 M 846; 6 L W 253. 

(2) 82 Ind. Cas. 420; 20 L W 402; (1924) MW N 789; 


AIR 1925 Mad. 235. 
(3) 310 487; 1 ALJ 145; 80 W N 442; 317 A 71; 


14 M LJ 147; 8 Sar, 623 (P O), 
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L. P. A. No. 96 of 1924 by Venkatasubba 
Rao and Jeckson, JJ. The same view 
has been taken by two other High Courts : 
See Ram Sevak v. . Lamber Pande (4) and 
Chandar Sang v. Khima Bai (5). The only 
cases cited to us contra are two of Calcutta, 
Neim-ud-Din Biswas v. Maniruddin Lash- 
kar (6) and Hari Charan Moullik v. Kali- 
pada Chakravarty (T). The learned J udges 
in the former case dissent fron Sundaram 
Chettiar v. Vythialinga Mudaliar (1) and 
in the latter case the Bench did not- refer 
either to the provisions of O. XLI, r. 4, 
Civil Procedure Code, or any of the decisions 
noted above. We think, therefore, that 
judicial opinion is fairly agreed upon this 
point, and that the absence of a legal repre- 
sentative on the record does not incapacitate 
us from dealing with the appeal as a whole: 
We allow it with respect to the portion of 
plot P which we have defined above by its 
boundaries and we dismiss it with respect 
to plot J. The parties will pay therr own 
costs in each court. ; 
The Memorandum of Objections asks for 


the award of the sums mentioned in para. 12. 


(6) of the plaint. The learned Subordinate 
Judge has awarded only Rs. 50, being the 
sum Claimed for loss sustained by the 
plaintiffs on account of trespass of the 
defendants, against the 7th defendant, who 
was ex parte. We think that the lower 
Court has given sufficient reasons for ma king 
this award against the 7th defendant only. 
But what seems to dispose of any further 
claim is the statement at the end of pera. T 
of the plaint that the block P was the oniy 
portion which had been invaded by the 
defendants. As regards the sum of Rs. 300 
per annum claimed for loss of profits it may 
further be added that no proof of ex2usion 
has been given. We dismiss the memo- 
randum of objections with costs. 

ACN, Decree varied. 

(4) 25 A 27; A WN (1902) 171. . 

(5) 22 B 718. 

(6) 107 Tnd. Cas. 726; A I R1928 Cal, 184; 170 LJ 


82; 320W N 299. 
(7) LL9 Ind, Cas. Bli; 560622; 230 W NG9ATLT 


R 1929 Oal. 519; Ind, Rul. (1929) Cal. 814. 





LAHORE HIGH COURT. 
Criminal Appeal No. 1146 of 1932. 
January 4, 1933. 

JAI LAL, J. 

KALA SINGH AND ANOTHER—CONVICTS 

— APPELLANTS f 

versus 
EMPEROR—RESPONDENT. 
Penal Code (Act XLV of . 1860), s. 


102—Private 
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defence—Extent of right—-Mere presenée of persons 
not taking steps to protect accused— Whether tukes 
away fromthe right—Evidence Act (I of 1872), ss. 
25; 80—Statement of accused at Police Station 
against co-accused— Admissibility of. 

Where the deceased, a strong man of a dangerous 
character had some quarrel with the accused who 
was comparatively a weakling, and armed with a 
stick the deceased entered the accused's shop, threw 
him down and when extricated. from the assailant's 
grip the accused took up a light hatchet and struck 
three blows on the head of the deceased with the 
result that he died after three days: 

Held, thatthe circumstances were sufficient to 
raise a’ strong apprehension in his mind that he 
was under a reasonable apprehension of receiving 
such injury at the hands of his assailant unless he 
succeeded in disabling him, and that the right of. 
Private defence which the accused had was not 
exceeded, 

Held, also, that in such cases it is difficult to 
juigs the extent of the right of private defence by 
any hard and fast rule and the accused cannot be 
expected to regulate the extent of force.to be usel: 
by him by any precise standard, and in deciding if 
the right is exceeded, regard must be had to. the 
comparative physical strength of the accused and 
the deceased respectively and also to the antecedents 
of the deceased and his conduct on this ccca- 
sion. 

The mere presence of persons at the time of the 
scuffle when they do not take steps to protect tha 
accused does not take away the right of private 
defence which the accused has. 

Statement of the accused at the Police 
implicating his co-accused “is not admissible 
dence 

Criminal Appeal from the order of the 
Sessions Judge, Lahore, dated september 
8, 1932. 

Mı. M. L. Puri, for the Appellants. .. 

Mr. Abdul Majid, for. the Government, for. 
the Respondent. 


Judgment.—Two brothers, Kala Singh 
and Bishan Das, have been convicted by the 
Sessions Judge of Lahore of culpable 
homicide not amounting to murder and- 
under s. 304, part II of the Indian Penal 
Code have beensentenced to five years' and 
three years’ rigorous imprisonment res- 
pectively. They are alleged to have caused 
injuries to one Din: on ‘June 12, 1932 -as 
a result of which he died on July 15, 
1932. The learned Sessions Judge has found 
that the deceased Din was a person of strong 
physique, dangerous character and brutal 
nature who was reputed to have killed a 
man previously. On June 12, he was 
heavily drunk and had some quarrel with 
Kala Singh, but was taken back to his house, 
Later he returned armed with a stick and, 
entered the shop of Kala Singh who is 
described to be comparatively a weakling, 
threw him on the ground pressed his neck 
and bit on his hand and his chest. During 
the struggle his stick fell on the ground and 
Bishan Das who was present on the occasion 


Station, 
in evi- 


. 
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struck him with a stick. The learned 
Sessions Judgeis of opinion that if Bishan 
Das had not caused more injuries to Din he 
would have been entitled- to acquittal. 
When, however, Kala Singh was extricated 
he took up ahatchet which was lying in 
the shop and struck three blows on the head 
of the deceased, at that time Bishan Das also 
is alleged to have struck him withhis stick, 
causing a fracture of the skull. It ison these 
facts that the learned Sessions Judge has 
convicted the appellants, 

The learned Counsel for the Crown frankly 
concedes that there is no evidence to support 
the conviction of Bishan Das, the learned 
Sessions Judge having disbelieved two 
witnesses for the prosecution who directly 
implicated Bishan Das. The other two wit- 
nesses for the prosecution, Kartar Singh and 
Kundan Singh, do not implicate him at all. 
The statement of Kala Singh made at the 
Police Station has been used by the Sessions 
Judge as evidence against Bishan Das, 
Counsel frankly concedes that this state- 
ment is inadmissible. 

With regard to Kala Singh, the facts 
found by ‘the Sessions Judge are amply 
supported by the evidence on the record. 
The question, however, is whether on those 
facts Kala Singh can be held to have 
exceeded the right of private defence which 
he undoubtedly had; in deciding this fact 
regard must be had to the comparative 
physital strength of the accused and the 
deceased respectively and also to the 
antecedents of the deceased and his conduct 
on thisoccasion. It is true that the deceased 
did not cause any grievous hurt to Kala 
Singh before he was struck by him with the 
hatchet, which, it may be mentioned, was 
not a particularly heavy weapon. It is 
deposed to by the witnesses to be a com- 
paratively light weapon. Though no grievous 
hurt was actually caused to Kala Singh the 
circumstances, in my opinion, were sufficient 
to raise astrong apprehension in his mind 
that he was under a reasonable apprehension 
of receiving such injury at the hand of his 
assailant unless he succeeded in disabling 
him. The whole conduct of the deceased was 
aggressive fromthe beginning and though 
twolambardars were present on the occasion, 
thatis, Kundan Singh and Kartar Singh, 
they did not take any step to protect the 
‘appellant from the assault by the deceased. 
Their presence, therefore, on the occasion 
does not take away the right of private 
defence which the appellant had. In such 
cases it is difficult to judge the.extent of the 
right of private defence by any hard and 
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fast rule and the accused cannot as has. 
already been remarked by this court in 
some decided cases, be expected to regulate: 
the extent of force to be used by him by 
any precise standard. 

I consider that both the appellants’ in this: 
case are’ entitled to an acquittal, and accep- 
ting their appeal] Iset aside their convictions: 
and acquit-them. I direct that Bishan Das. 
be discharged from his bail bondand Kala: 
Singh be released from jail forthwith. 


NA. Conviction set aside. 
OUDH CHIEF COURT. 
Criminal Revision Application No. 60 

of 1933. 


: July 27, 1933. 
i SMITA AND ALLsop, JJ. 
. RAM SEWAK—Acouszep—APPLIOANT 
f Versus . i 
. EMPEROR— COMPLAINANT — 
OPPOSITE PARTY. 

Penal Code (Act XLV of 1860), ss, 279, 30}-A, 

838— Conùbiction- under—Whether_can be made without 
definite evidence of rash and negligent driving. 
_ Where the accused was-charged with rash and: 
negligent driving of his motor car with .the result, 
that the car collided with a lorry and caused, 
injuries to two persons one of whom died later : 

Held, that inthe absence of definite evidence to 
justify the’conclusion that he was driving ina rash 
and negligent manner, he could not be convicted 
under as. 279, 333 and 3)4-A, Penal Code. 

It is not always necessarily rash and negligent.to 
drive on the wrong side of the road. 

- Criminal Revision Application against the 
order of the Sessions Judge, Sitapur, 
dated April 1, 1933. i 

Messrs. R. F. Bahadurji and Ali Raza, 
for the Applicant. 

- Mr. H. K. Ghose, Assistant Government 
Advocate, for the Crown. 

. Judgment.—This is an ‘application for 
the revision of an order passed by the: 
learned Sessions Judge of Sitapur. 

_ The applicant Ram Sewak was found 
guilty of offences punishable under ss. 279, 
338 and 304-A, Indian Penal Code and was 
sentenced toa fine for each offence. He 
appealed tothe Sessions Judge, who dis- 
missed his appeal. 

Described in general terms, the charge 
against the applicant was that he was 
drivinga motor carin a rash aud negli- 
gent manner, with the result that the car 
collided with a lorry, and caused injuries to 
Muhammad Ayub and Farzand Ah, driver 
and conductor of thelorry. It is admitted 
that Farzand Ali died sometime later of 
his injuries, in a hospital in Lucknow. 
The: applicant was driving along the 
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‘Sitapur-Lucknow road, which runs ap- 
proximately from north to south. He was 
goingin the direction of Lucknow. The 
lorry driven by Muhammad Ayub was 
going along the road in the opposite direc- 
tion. The collision took place néar the 
village of Ataria. i 
According to the prosecution, Muham- 
mad Ayub's lorry was well on his right 
sideof the road, when Ram Sewak's car 
suddenly swerved and collided with it. 
The allegation is that Ram Sewak was 
driving too fast. 

Both the courts below have based their 
findings on two ‘grounds, namely, that 
Ram Sewak was driving at an. excessive 
speed, and that the collision took place on 
the westside of the road, that is, on the 
wrong side, so faras-Ram Sewak was con- 
cerned. For the finding that Ram Sewak 
was driving at an excessive speed, we can 
find no real justification in the evidence, 
The witnesses on the point are Ramma, 
who keeps a grccery shop near the scene of 
the occurrence, Narain, Chirimar, and 
Husain Mehdi, a Vakil’s clerk, who: were 
travelling in the lorry, Farzand Ali} con- 
ductor of the lorry, Muhammad Ayub, the 
driver,and a Vakil, B. Jagdish Prasad. 
In the first place it would not seem that 
any of the witnesses, except possibly Babu 
Jagdish Prasad and Muhammad Ayub 
would be any real judges of speed) and 
the evidence of all of them except Jagdish 
Prasad is extremely vague. Ramma’ and 
Narain say that Ram Sewak was driving at 
a highspeed, and the other witnesses that 
he was driving at a very high or extremely 
high speed.. The witnesses except Jagdish 
Prasad have not attempted to give any 
estimate of the exact speed at which the car 
was travelling, and it is very probable 
that most of them would have been quite 
unable to do so. Babu Jagdish Prasad 
was in a lorry which’ was proceeding in 
frontof Muhammad Ayub’s lorry, and at 
the timeof the accident was one hundied 
or one hundred and fifty yards infront at 
a place where it had pulled up. This 
witness has deposed. that the speed of Ram 
Sewak’s car was thirty miles an hour, It 
does notappear to us that, on a straight 
andoren road, this is a speed which can 
necessarily and of itself be described as an 
excessive or rash speed. Ram Sewak' has 
produced a certificate dating .fram the 
year 1921, to show that he was trained as a 
motor driver at the Government Technical 
Schcol at Lucknow. The car he. was driv- 
ing belonged to the Raja Sahib of Kas- 
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service as a motor driver for some years. 
There can be little doubt that he must be 
an experienced and skilful driver. It is 
impossible to believe that he would lose 
control of his car at a speed of thirty miles 
an hour. 

There can be no doubt from the evidence 
of the Sub-Inspector who went- to thescene 
of the occurrence after the accident, and 
saw the position of the two vehicles, that 
thecollision did take place more or less on 
the west side of the road, that is, on Ram 
Sewak’s wrong side, but when the courts 
belowsay, as they have said, that Ram. 
Sewak was driving on the wrong side, 
they are not, strictly speaking, transcribing 
the evidence correctly. It is not true, 
according to the witnesses, that Ram Sewak 
was driving on the wrong side, but that at 
the last moment he swerved across to his 
right, and thus occasioned the collision. 
Weunay also point out that it is not always 
necessarily rash and negligent to drive on 
the wrong side of the road. Much would 
depend upon other conditions. We have 
no hesitation in saying that the findings of 
the couris below would not justify the 
conviction. Before we interfere, however, 
we think it is necessary that we should 
examine the evidence ourselves in order to 
see how the accident occurred, and whether 
we canor cannot infer that it was due to 
rashness or negligence on Ram Sewak’s 
part. There is one very important point 
which has not been mentioned either by the 
Magistrate or by the Sessions Judge. 
This is that the lorry was damaged onits 
right side, and that the car was damag- 
ed not on the right side, as one would 
expect, but on the left side. When the 
Sub-Inspector : went to the scene of the 
occurrence, he found the lorry lying at. 
right angles to the road, on its western 
side, on the unmetalled portion. The 
radiator was towards the west, The car 
had turned almost completely round, and 
was lying beside the lorry with its radiator 
towards thenorth-west. It is obvious that 
Ram Sewak would not have swerved across 
the road towards hisright so as to collide 
with the lorry, unless he had some reason, 
for doing so. It is nowhere suggested that 
he moved over to the. righ’ so as to avoide 
some other vehicle, or some other obstruc- 
tion,on the left. It is conceivable that he 
might haveswerved across to’ the right so 
as to avoid a hole in theroad or something. 
of that kind, but ifhe had done so, it would 
have been with the knowledge that the, 
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lorry was approaching, and even if he had 
committed an error of judgment, and had 
found at the last moment that there was 
danger of a collision, we think that he 
would naturally and instinctively have 
attempted toawerve back to his own side. 
In that case, when the collision occurred his 
car would have been damaged on its right 
side, and not on is left side. From the 
position of the vehicles after the accident, 
andfrom the nature of the damage done, 
it is clear that atthe moment of impact both 
the lorry and the car must have been turned 
more or Jess ‘towards the west, and must 
have been approaching each other at an 
angle. Anaccident of that-kind would not 
-have occurred unless Ram Sewak had for 
some reason attempted to pass Muhammad 
Ayub on his wrong side. If Muhammad 
Ayubhad been far away to his left, as he 
says he was, it is impossible to believe that 
Ram Sewak would have made such an 
attempt. Ram Sewak’s own explanation is 
‘that Muhammad Ayub was coming along 
on the “patri” on the east of the road, that 
ison Muhammad Ayub’s wrong side, and 
that he, that is, Ram Sewa“, thought that 
hecould best pass him by going to the 
right, the accident occurred because Vue 
hammad Ayub changed his mind at the 
last moment, and also tried to cross the 
roadto the west. This seemstous to bea 
“most plausibleexplanation. Unfortunately, 
the Sub-Inspector, when he went to the scene 
of the occurrence and prepared a map, did 
not make any attempt to show the tracks 
of the two vehicles before the accident. 
Ram Sewak has produced the Secretary of 
the Raja of Kasmanda, who was in thecar 
with him and this witness has deposed that 
the accident occurred because the two 
lorries, that is Muhammad Ayub’s lorry 
andtbeone in which Babu Jagdish Frasad 
was travelling, were following each other 
at no great distance and there was a great 
deal of dust. We do not attach much 
importance to this explanation, or indeed 


to the oral evidence on either side. 
We think that Ram Sewak’s is the 
most probable explanation of thè ac- 


cident, and in any case we are satisfied that 
there is nothing on the record which justi- 
fies the conclusion that Ram Sewak was 
“driving in a rash or negligent manner. 
We consider that he wasclearly entitled to 
an acquittal. We accordingly set aside the 
convictions and sentences of fine. If the 
fines or any portion of them have been paid, 
the amount must be refunded. 

e- We have also before us a Reference, (No. 
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9 of 1933), fromthe District Magistrate of 
Sitapur, who recommends tha‘ the sentences 
passéd on Ram Sewakshould be enhanced. 
As we have set aside the conviction, this 
reference cannot, of course, be accepted. 
The record will be returned to the District 
Magistrate. . 
- N. Conviction set aside. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 1733 of 1932. 
March 8, 1933. 
í Jar LAL, J. 
ABDUL RAHIM—DEFENDANT— 
APPALLANT 
versus 

DITTA — PLAINTIFF - RESPONDENT. 

Punjab Tenancy Act (XVI of 1887), 8.77 (8), (N— 
Landlord and tenant—Suit by tenant for declaration 
that he was entitled to fraction of produce—Juis- 
diction—Civil Court cannot entertain suit—Trial in 
Civil Court in good faith —Objection to jurisdiction not 
prejudicing parties - Decree may be registered us one 
of Revenue Court 

A suitingtituted by an, occupancy tenant against 
his landlord for a declaration that the tenant was 
entitled to a fraction of the total produce of the land 
which was the subject of the-tenancy, is cognizable 
by a Revenue Court. A Civil Court has no jurisdic- 
tion to try such asuit. Ibrahimv Akbar (1), Sawan 
Singh v. Rahman 2)and Dasondhi v. Badar Bakhsh 
(3:, relied on. 

Where, however, the decree of the Civil Court has 
been passed in good faith and the objection as to 
jurisdiction has not prejudiced either of the parties, 
the il Court decree may be registered as a d¢cree 
ofthe Revenue Court. - 

Second Civil Appeal from the decree of 
the Senior Subordinate Judge, Shahpar at 
Sargodha, dated August 31, 1932, reversing 
that of the Subordinate Judge, Fourth Class, 
Bhera (District Shahpur), dated May 27, 
1932. 

Mr. Achchru Ram, for the Appellant. 

Mr. M. L. Batra, for the Respondent. 

Judgment. — This second appeal arises 
out of a suit instituted by an occupancy 
tenant against his landlord fora declaration 
that the plaintiff wae entitled to 10/16ths 
part of the total produce of the land which 
was the subject of tenancy, and nət to 
9/161hs as was apparently claimed by the 
defendant. The trial Court having dis- 
missed the suit, the Senior Subordinate 
Judge on appeal has decreed it. 

At the trial an objection was raised tothe 
jurisdiction of the Civil Courts to take cog- 
nizance of thesuit, it being contended on 
behalf of the defendant that the suit was 
cognizable by: the Revenue Courts exclu- 
sively by virtue of s.77 of the Punjab Ten- 
‘ancy Act and cl. (1) ofsub-s. (3) was relied 


e 

4988 BobŤA v. 
‘upon in support of this. objection. That 
clause confers upon the Revenue Courts 
exclusive jurisdiction to try any suit bet- 
ween landlord and tenant arising out of the 
lease or conditions on which the tenancy 
was held. The trial Court held that the 
suit was cognizable by the Civil Courts and 
relied upon certain authorities of the Chief 
Court of the Punjab. The later authority 
reliedupon by the trial Judge, however, 
has been expressly dissented from by a 
Full Bench of the Chief Court ina judg- 
. ment reported as Ibrahim v. Akbar 34 
Ind. Cas. 209 (1), and the same- view has 
been taken’ in Sawan Singh v. Rahman 
55 Ind. Cas. 799° (2), and Dasondhi 
v. Badar Bakhsh (3). Counsel for the 
respondent does not contend that the suit 
Was cognizable by. the Civil Courts. I 
hold, therefore, that the Civil.Court had no 
jurisdiction to try this suit. At the same 
time I am satisfied that the case was tried 
by the Subordinate Judge in good faith and 
the objection asto jurisdiction has not pre- 
judiced eithér of the parties. 

I therefore accept this appeal, set aside 
the decree of the Senior Subordinate Judge 
and direct thatthe decree of the trial Court 
be registered asa decree of the Assistant 
Collector, First Grade, Shahpur, and remand 
the case to the Senior Subordinate Judge 
with direction to return the memorandum 
of appeal for presentation to a -Revenue 
Courthaving jurisdiction to entertain the 
appeal.. Costs of these proceedings will 
abide the result. 

NA - 

(1) 34 Ind. Oas. 209; 
1917 


` (2) 55 Ind. Cas. 739. 
(3) 713 Ind Cas. 673; ATR 
9 Lah, L J 335. 


Appeal accepted. 
101 P W.R 1916; 585 PLR 


1923 Lah. 405; 4 I ah, 127; 
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OUDH CHIEF COURT. 
First Civil Appeal No. 81 cf 1931. 
April 10, 1933, 

Raza AND Suita, JJ. 
Musammat BOOTA— Pratwrire — 
APPELLANT 


VETSUS 
GUR PRASAD AND OTHERS — DEFENDANTS 
— RESPONDENTS, 

Accounts—Non-production of accounts plausibly 
explained—Inference, if deducible against either 
party. 

Where in a suit the non-production of accounts on 
either side is plausibly explained, no inference-can 
be drawn against either oneside or the other from 
that circumstance. 


` Second Civil Appeal against the order 
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GUR Prasad, ° 41 
ofthe Sub-Judge, Kheri, dated May 11, 
1931. 


Mr. Ali Zaheer, for the Appellant. 

Messrs. Ganga Prasad Bajpai and 
Kamta Prasad Gupta, for the Respond- 
ents. 

Judgment.—This is an appeal by one 
Musammat Boota against a decision of the 
learned Subordinate J udge of Kheri, dated 
May 11, 1931. - 

Musammat Boota brought a suit on the 
basis of a mortgage deed Baid io have been 
executed on September 20, 1922, by 
one Ram Dayal in favour of one Jodha Sah, 
said to have been the husband of Musam- 
mat Boota, the'consideration being Rs. 4,000, 
of which Rs. 1,700 was paid in cash, and 
the remainder was set of in discharge of 
money due to Jodha Sah under four pre- 
vious Promissory notes. Interest was torun 
on the deed at the rate of twelve annas per 
hundred rupees per mensem, compound- 
able six monthly. The 
repaidin two years. 
instituted 


sold by the 
mortgagor, Ram Dayal. Afterwards, on 
its being represented tohim by the Pleader 
for Seth Mohan Lal that one Kunj Behari 
Lal had purchased one-fourth of the mort- 
gagee rights from Musammat Boota, the 
learned Subordinate Judge added Kunj 
Bihari Lal asa defendant. Kunj Behari 
Lal, however, did not appear, and the pro- 
ceedings were ex parte against him. He 
has not been madea partyin the appeal. 

Sri Ram, defendant No. 9, appeared to be 
a minor, and is said still to be a minor, 
Babu Gur Prasad, a Vakilof Lakhimpur, 
was made his guardian ad litem. Babu Gur 
Prasad contented himself with filing a 
brief written statement on behalf of the 
minor, defendant,in which he denied the 
plaintiff's claim. The other son of Ram 
Dayal, Gur Prasad, defendant No. 1, plead- 
ed that the entire mortgage money was paid 
up shortly: after the execution of the deed. 
He. also said that the plaintiff was not'the 
wedded wife of Jodha Sah, was not his heir, 
and had no right to bring the suit. Seth 
Mohan Lal defendant No. 3, denied the 
plaintiff's right in the property left by 
Jodha Sah, and he also said like defendant 
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No. 1, that the mortgaged preperty was sold 
to him (Seth Mohan Lal) on May 22, 


1923. . 
Tt should be mentioned that Jodha Sah, 


_the original moitgagee, is said to have died 


on Cctober 12, 1922, and Ram Dayal, the 
original mortgagor, died, according to the 
plaint, about six years prior to the ins!itu- 
tion of the present suit. 

The mortgage deed in suit purporis to 
bear an endorsement, which is said to be 
in the handwriting of one Dore Lal, (he is 
also referred toin places in the suit as 
Dore Sah), the son of Jodha Sah by a pre- 
vious wife. This endorsement records full 
discharge of the amount due under the deed 


by two payments, one of Rs. 1,600, on 
September 27, 1922, and the other of 
Rs, 2,400, on October 4, 1922. This 


endorsement purports to have at the foot of 
it the signature of Jodha Sah himself. There 
is also produced receipt for Rs. 1,800, dated 
September 27, 1922, this alsois said to have 
been written by Dore Lal,and at the foot 
of it also their purports to be the signature 
ofJodha Sah. No separate receipt has 
been produced for the alleged payment of 
Rs. 2,400. | 

The learned Subordinate Judge framed 
the following preliminary issue: 

“Was there any mortgage debt on the basis of 
Ex. A-1 outstanding on the death of Jodha Sah?” 

His conclusion was that the money due 
under the mortgage had really been paid up 
by Ram Dayal, and. he accordingly dismis- 
sed the suit, and awarded the contesting 
defendants Nos. 1 to 3, their costs. Against 
that decision Musammat Boota is the ap- 
pellant -before us. 

The only question with which we are 
concerned in the appeal is whether the 
signatures on the back of the mortgage 
deed, andon the receipt that has been 
referred to, are genuine signatures of 
Jodha Sah, or not. Several admittedly 
genuine signatures of Jodha Sah’s appear 
at four places in a will, Ex. 2, dated 
January 25, 1915, at five places in a “tam- 
liknama”, Ex. 14, dated Maich 5, 1915, 
and at two places in an execution applica- 
tion, Ex. Y, dated February 28, 1922. 
These signatures were sent at firstto the 
Government Examiner of Questioned Docu- 
ments for comparison with the disputed 
ones, and the opinion, which was signed 
both by Mr. Stott, the Government 
Examiner,and by Mr. Hodgson, the Assis- 
tant Government Examiner, was that the 
disputed signatures were not written by the 
same person who wrote the ninesignatures 
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that appear in Ex. 2 and Ex. 14. Mr. 
Hodgson was examined in the case on 
behalfof the plaintiff and stated that ihe 
nine signatures in question were not in his 
opinion written by the same person who 
wrote the disputed ones: he said that he 
did not examine the signatures on Ex. Y. 


-The reason for this was, he said, that there 


were plenty of other signatures for pur- 
poses of comparison. The defendants. ex- 
amined Mr.C. E. Hardless, another hand- 
writing expert, who gave it as his opinion 
that allthe genuine signatures were writ- 
ten by the same person as the disputed. 
ones. The learned Subordinate Judge did 
not rely on Mr. Hardless’s evidence; on the 
other hand, he did not rely on Mr. Hodgson's 
evidence either. His conclusion, that is to 
say, was arrived at on the basis of the 
evidence in the case other than that of the 
handwriting experts. 

We have ourselves carefully examined 
the disputed signatures and the admittedly 
genuine ones, and we think that it. is im- 
possible to believe that the disputed ones 
were really written by Jodha Seh. This, 
of course, is really sufficient to dispose of 
the question that we have to consider, but 
we must set out other circumstances which 
in our opinion militate against the correct- 
ness of the finding arrived at by the learned 
Subordinate Judge. In the first place, 
the deed in suit was executed on Sep- 
tember 20, 1922, and, as has already been 
mentioned, the money was to be repaid in 
two years. Wethink it extremely unlikely 
that it would have been repaid in full 
within fourteen days by the two alleged. 
payments made on September 27, 1922, 
and October 4, 1922. .It is also a sus- 
picious circumstance that the endorsement 
on the back of the deed appeais to have 
been written at one and-the sametime. If 
there were,in reality, two separate pay- 
ments, one would naturally expect two 
separate endorsements and signatures. 
here is also the circumstance that although 
Dore La] (Dore Sah) purported to write 
both the endorsement and the receipt inthe , 
capacity of general agent of Jodha Sah, 
he had as far back as 1915 fallen out with 
his father,and had executed a deed of 
relinquishment on April 7, 1915, in 
respect of his father's property—vide the 
plaintiff's Ex. 3. It also appears—vide the 
plaintifi's Ex. 13—that Jodha Sahin that 
same year cancelled Dore Lal's power-ol- 
attorney. 

Neither side produced any account books, 
but both sides gave explanations of a sort 


e 
1933 
‘of their non-production. Not long after 
the death- of Jodha Sah trouble 
arose: between Musammat Boota and. Dore 
Lal. In September, 1923; Musammat 
Boota sued Dore Lal and two others in the 
court of the Munsifat Kheri alleging, inter 
alia, that Dore Ial (Dore Sah) had taken 
away all her goods and property includ- 
ing “all the deeds”. That suit was for a 
sum of Rs. 251-13-0 said to be due on a 
bond, the money was alleged to have been 
paid by the other two defendants to Dore 
Lal. In the end, after arbitration pro- 
ceedings, the suit was decreed against Dore 
Lal—vide the plaintiff's Exs. 4,7 and 8. 
On June 4, 1923, Musammat Boota 
instituted a criminal complaint . against 
Dore Sah and one Baldeo Singh under ss. 
406, 420, Indian Penal Code. In this it was 
represented that Dore Sah had taken pos- 
session of the complainant’s deeds and 
baht khatas as wellas other things— 
vide the plaintiff's Ex. 9. The learn- 
ed Subordinate Judge was wrong in 
Saying in his judgment that in the com- 
plaint, Ex. 9, “there is not a word to say 
that Dore Sah had taken away the books.” 
In connection - with that complaint the 
house of Dore Sah was searched and a 
large number of articles, including some 
bonds and accounts were taken possession 
of -vide the plaintiff's. Exs. 11 and 12. 
What became of the property so taken pos- 
session of does not appear, but it is the 
plaintiff's case that Dore Lal is responsible 
for her being unable now to produce the 
accounts relating to the period in dispute, 
Thesame explanation is applicable to the 
fact that the mortgage deed in dispute was 
not in her possession, but was produced by 
Ram Dayal’s sons, the defendants Nos. l 
and 2. It appears that the plaintiff sum- 
moned him in the present suit, but he 
did not appear. On the defendants' side 
the non-production of accounts was explain- 
ed by Gur Prasad, -defendant No.1, who 
said that his father’s partner one Raghu- 
nath -Ram, took away the accounts after 
the years 1918 or 1919 to Calcutta, and that 
Raghunath Ram cannot now be traced. 

The result is that the non-production of 
accounts on either side is plausibly ex- 
plained, and no inference can be drawn 
against either one-side or the other from that 
circumstance. . 

The strongest points on the side of the 
defendants-respondents are: — 
_ (1) Two attesting witnesses to the endor- 
sement on the back ofthe mortgage deed 
in dispute were examined in the -persons 
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-Mohan lal, defendant-respondent 
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of Lalta Pragad (D. W. No. 3), and Maiku 
Lal (D. W. No. 4). The witnesses both said 
that the endorsement on the deed was 
written by Dore Sah, and was signed by 
Jodha Sah. Lalta Prasad does not profess 
to have been present when the sum of 
Rs. 1,600 was paid, but professes to have 
seen the payment of the other sum of 
Rs. 2,400. Maiku Lal does not seem to have 
professed that he actually saw either pay- 
ment made. It must be pointed out that 
Lalta Prasad is the father-in-law of the 
original mortgagor, Ram Dayal, and so 
may be taken to be favourable to the 
interests of the defendants, - 

(3) In the sale deed (Ex. Cl) relating ‘to 

the sale of the disputed property by Ram 
Dayal to Seth Mohan Lal, the property was 
described as free of all encumbrances. 
“ This latter point seems to have impressed 
the learned Subordinate Judge, and taken 
by itself, of course, it is certainly entitled 
to some consideration. After considering 
all -the evidence and the general- circu- 
mstances, however, we are not of opinion 
that the signatures beneath the endorse- 
ment on’ the mortgage deed, and on the 
receipt, are really those of Jodha Sah, and 
we do not believe that Ram Dayal did, 
in fact, pay up the money that .was due 
under the mortgage. 

The view wé take is confirmed by the 
fact that during the hearing’of the appeal 
Seth Mohan Lal, defenddnt-respondent No. 
3, and Musammat Boota, the plaintiff- 
appellant, came to terms. Seth Mohan Lal 
has agreed to pay to the plaintiff-appellant 
a sım of Rs. 6,100 within three months of 
the compromise, which was verified before 
us on April5. If paymentis not made, 
the mortgaged property and Seth Mohan 
Lal personally are made liable for the 
payment of aforesaid amount.. As far as 
Seth Mohan Lal, defendant-respondent No. 
3, is concerned, therefore, the appeal is 
decreed in the terms of the compromise. 
Josts are not asked for by the. plaint- 
iff against him. The compromise does 
not enable the suit tobe finally decided, 
since it was decided by the learned Sub- 
ordinate Judge on the preliminary issue 
only, and that is the only issue which we 
have had before us, and have decided, in 


‘the appeal.’ The learned Counsel for the 
“appellant: rightly - said that although the 


substantial: relief claimed was against Seth 
No. 3- 
only, he cannot withdraw the suit as regards 
the other two defendants, although his 
client has compromised with Seth -Mohan Lal, 
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The appeal having been decreed as against 
Seth Mohan Lal in the terms’ of his com- 
promise with the appellant, he is discharged 
from the suit. The appealfrom the finding 
on the.preliminary issue is allowed as 
against the other two defendants, and we 
remand the case under O. XLI, r: 23, Civil 
Procedure Code and direct that the suiu be re- 
admitted under its original number, and that 
the learned lower Court proceed to determine 
ji ab between the plaintiff and ihe defend- 
ants Nos: 1 and 2, after framing such issues 
ab may be aa The appellant is 
bllowed her costs of the appeal against the 
defendants Nos. 1 and 2. That part of the 
lower Court’s judgment vhich awarded 
the three contesting defendants their costs 
as against the plaintiff is set aside asthe 
result of our decision in the appeal. There 
no longer remains any question of costs as 
between the plaintiff and the defendant 
No. 3. The costs in the lower Court as 
between the plaintiff and the defendants 


Nos. land 2 will follow the ultimate 
result, 
N. Order accordingly. 


LAHORE HIGH COURT. 
Criminal Appeal No. 1329 of 1932: 
January 13, 1933. 

CURRIE, J. 

MOHAMMAD SHAFI — 
Convict— APPELLANT 
Versus 

|, EMPEROR—Rezsronpent. 

Penal Code (Act XLV of 1860), ss. 100, 804-II~— 
Attack by notorious bully—Slight injuries effected 
io accused—Accused stabbing with knife—Death ~ 
Right of private defence, if erceeded—Sentence. 

Where the deceased who wasa notorious bully 
along with another person attacked the accused with 
their fists and after a scuffle which lasted for ten or 
fifteen minutes in which the accused received some 
slight injuries, the accused drew a knife and stab- 
bed the deceased : 

Held, that the fact that the deceased was a notorious 
bully and the accused received some slight injuries 
would not form any-justification for drawing a knife 
and striking the dcceased with itand that he had 
exceeded the right of private defence, but that in 
the circumstances of the case, the sentence might 
be reduced from one of five years’ rigorous impri- 
sonment to one of three years’ rigorous imprison- 
ment. 

Criminal Appeal from -an order of the 
Sessions Judge, Sialkot, dated September 
30, 1932. l 

Mr. Feroz-ud-Din Ahmad, for the Appel- 
lant. 

Mr, Bhagwan Das, for The Government 
Advocate for the Respondent. 


MOHAMMAD SHARI v. EMPEROR, 
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Judgment. -The appellant has been 
Cmvicted by the Sessions Judge of 
Sialkot under s. 3JL-II, Indian Penal Code, 
for causing the deuth of one Ahmad Din 
alias Chuaj. The facts of the case are 
really nos in dispute. The appellant was 
going home from his work in the evening 
when he passed a shop where Ahmad Din 
Chunj, Firoz (P. W. No. 5) and Muhammad 
Shafi alias Tai (P.W. No. 8) were sitting. 
The prosecution evidence shows that the 
deceased challenged the appellant by asking 
him whether he would beat Firoz again. 
What esactly this remark referred to 
appears to be somewhat doubtful. In any 
case, the pariies came to blows and Ahmad 
Din and Firoz attacked the appellant with 
their fists. After a scuffle, which accord- 
ing to one witness lasted for ten or fifteen 
minutes, the appellant drew a knife and 
stabbed the deceased Ahmad Din. The 
doctor found two stab wounds but all the 
witnesses agree that only one stab was 
given by the appellant - whether this is due 
toa desire to minimize the case against 
the appellant cannot be said. Ahmad Din 
died on the way while he was being carried 
to the hospital on a charpoy. 

The appellant stated that he was attack- 
ed by Ahmad Din who struck his head 
against his face thereby lacerating his 
lip and then bit his finger and that 
Firoz also beat him with fists. Ahmad 
Din then drew a knife and was about to 
stab the appellant who gave him a push 
in consequence of which he fell into the 
drain while the appellant ran away. A> 
certain amount of evidence was produced 
in support of this story which, however, 
was rightly disbelieved by the learned Ses- 
sions Judge, 

The learned Counsel for the appellant 
has not attempted to support this version, 
but has argued that the appellant acted 
in the right of private defence and was 
justified in doing what he did. In support 
of this contention he urges that in the 
concluding portion -of his judgment the 
learned Sessions Judge remarks: 

“I find that in the evening he was compelled to 


use it (i. e, knife) in a bona fide exercise of the 
right of private defence.” 


He contends that on this finding the 
learned Sessions Judge should have acquit- 
ted the appellant as he does not say 
that the appellant exceeded the right of 
private defence, These remarks, however, 
must be read with the preceding portion 
of the judgment in which the learned 
Sessions Judge came to the conclusion that 
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-in his opinion . 
“the conduct of the accused would be covered by 
Exception No. 2 tos. 30), It might even be cover. d 
by Exception No. 4" 

From this it is clear that the 

sion arrived at by the learned Sessions 
Judge was that the appellant had acted 
bona fide in the exercise of the right of 
self-defence and that his act came within 
the second exception to s. 300, which 
provides that culpable homicide 
murder if the offender in the exercise in 
good faith of the right of private defence 
of person or property exceeds the power 
given to him by law and causes the death 
of the person against whom he is exercis- 
‘ing such right of defence without premedita- 
tion, and without any intention of doing 
more harm than is necessary for the purpose 
of such defence. 

Mr: Feroze-ud-Din Ahmad for the appel- 
lant has argued further that the appel- 
.ant's action might be considered to come 
within the scope‘of s. 100, IndianPenal Code, 
secondly, as the circumstances were 
such that he might reasonably. have the 
apprehension that .grievous hurt would 
result to him äs a consequence of the 
assault. This is based on the fact that 
the deceased was apparently a notorious 
bully, but there is nothing in the present 
case to show that the appellant had any 
grounds for thinking that the consequence 
of the assault on him by the deceased 
and Firoz might be grievous hurt. An 
attempt has been made to argue that the 
deceased’s intention was. to break 
the accused's nose by butting it with his 
head, but I see no reason for. accepting 
that contention. The appellant, as the 
medical evidence shows, received some 
slight injuries and these in themselves would 
not form any justification for drawing a knife 
and striking the. deceased with it. I, there- 
fore, consider that the appellant has been 
rightly convicted under s. 304-II, Indian 
Penal Code. ai, : 

Looking to the circumstances of the 
case, however, I think the sentence is some- 
what excessive. The aggressor in the first 
instance was clearly the deceased and he 
was joined in the assault. by Firoz. The 
deceased apparently was a notorious bully 
and an older man than the accused. J, 
therefore, reduce the sentence to one of 
three years’ rigorous imprisonment. 

Ne Sentence reduced. 


EMPEROR ¥.CHAKAR GHULAM SHORO 
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is not 
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SIND JUDICIAL COMMISSIONER'S . 
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; T. 
Criminal Reference No. 42 of 1933. 
: April 24, 1933. 
Freres, J.C., AND RUPCHAND, A.J. O. 
h EMPEROR-—PRrOSEOUTOR 
versus E 
Chakar GHULAM SHORO—AccusED. ` 
Criminal Procedure Code (Act V of 1898,8 486— 
Direction for further inguiry--Opportunity to show, ` 
cause why direction should not be made Whether to 
be given y 
Before further inquiry under s. 438, Criminal 
Procedure Code, can bedirected in the case of & 
person who has been discharged, he should be given 
an opportunity of showing cause why such direc- 
tion should not be made. 


Criminal Reference from an order of lhe 
Se:sions Judge, Hyderabad. : 

Judgment.—This is a reference by the 
Sessions Judge of Hyderabad inviting us to 
set aside a certain proceeding taken by the 
Sub-Divisional Magistrate of Sehwan. 

The facts are these: —Photo alleges that 
he has beenthreatened by a neighbour 
and onaccount of these threats he goes 
in fear ofhis.life. He accordingly present- 
ed ‘a complaint of offences of assault, of in- 
tentional insult and of criminal intimida- 
tion. After some preliminary passages this - 
ease came before the First Class Magistrate 
of Kotri taluka and wasset down for hear- 
ing on February 8, 1932. Photo alleges that 
on that-date he duly made his appearance, 
but the Magistrate holds his court at the 
top of a-flight of stairs. Photo is a lame 
man; hisright leg has been cut off at the 
knee and he hasa clumsy wooden leg. He 
made what haste he could; but he arrived 
too late, and his case had been ‘dismissed 
for his non-appearance. Dissatisfied with 
this result Photo presented an application 
tothe District Magistrate. In this heasked 
that the:case might be restored to the file 
and‘ placed .before the Sub-Divisional 
Magistrate of Kotri. This application was 


evidently made under s. 436. The- order 


made by the District Magistrate was im 
these terms : : l 
“Returned for presentation to the prope 
court.” In pursuance of this order the 
complaint was presented to the Sub- 
Divisional Magistrate. Now the Criminal 
Procedure Code provides that a Sub- 
Divisional Magistrate may be invested with 
powers to call for records under s. 435, ` 
We do not know, and the Public Prosecu- 
tor is unable to inform us, whether the 
Sub-Divisional Magistrate in question had 
or had notin fact been duly invested with 
these’ powers : but we must ordinarily pre- 
sume that judicial official acts have been 
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regularly performed. We find that inthe 
present case thé learned Sub-Divisional 
Magistrate didcall forthe record and pro- 
ceedings in this case andthat they were 
duly submitted to him. In submitting 
this record the learned Magistrate ob- 
serves: T 

“The truthis that the case was thrown cut 


because (the complainant) was absent, when 
called.” f 
He adds that the petitioner obviously 


does not expect justice at the hands of this 
court and it would undoubtedly be a good 
thing ifsome other court hears this case. 
On this the learned Sub-Divisional 
Magistrate passed an order in these 
terms : — ; 

, “Anoffence under ss. 352, 504 and 5(6, part 2, 
Indian Penal Code, appears to have been committed 


by the accused. Issue B. W.......... Hearing fixed 
for March 17, 1932." 


These are the proceedings which we ‘are 
asked to set aside, 

We find that there is a defect in these 
proceedings to which the learned Sessions 
Judge has not applied his mind. Under 
8. 436, it is provided that : 

“No court shall make any direction under this 
section for inquiry into thecase of any person who 
has been discharged unless such person has had 


an opportunity of showing cause why such direction 
should not be made.” 


If this had been done, there appears to 
‘be no reason why a Magistrate duly autho- 
rized in that behalf might not himself make 
further enquiry into the case of a person 
‘accused of an offence who has been dis- 
charged. But since it does not appear that 
-any opportunity of showing cause has been 
afforded to the person concerned, we think 
it necesss.:y that this case should go back 
.to the point åt which this deviation from 
the regular procedure: occurred. “We aie 
‘not informed whether the officer now per- 
forming the duties of Sub-Divisional 
Magistrate is ihe same as the officer who 
passed the order in question nor whether 
. he has been invested with the powers neces- 
pary to validate such an order. 

We, therefore, think it proper that the 
case should be sent back to the District 
‘Magistrate who should take it up again from 
the point at which the application under 
8. 486, was presented to him, and should 
proceed to deal with it from that point in 
accordance with law. In view of this it is 
mot necessary to go into any of thé. other 
points of law which have been raised by the 
reference to the learned Sessions Judge. 


x f Case sent back, 


QATIM v. GHULAM DÈN, 
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LAHORE HIGH COURT. 
Second Civil Appeal No. 2224 of 1928. 
March 28, 1933. 

ADDISON AND BHIDE, dd. 
QAIM— PLAINTIFF APPELLANT 


| versus 
GHULAM AND ANOTHER —DEFENDANTS 
— RESPONDENTS 

Transfer of Property Act (IV of 1882), s, l— 
“Construction of building on land by person in good 
faith believing himself to be owner— Right of pre- 
emption—Payment of value of land and cost of 
building— Necessity of. 

A and Bexchanged c:rlain land and though 
mutation was entered in the Mutation Register, 


mutation was finally rejected as B was nct present 
kefore the Revenue Officer onthe ‘date when it came 
up for attestation. IJmmediately after the exchange 
B believing himself tote owner erected a building 
thereon. When mutation was rejected A soid the 
land on which B had built to B. A collateral of 4 
applied for pre emption : i 

Held, that there could be no 'doubt that B acted 
in good faith and that he built on the property 
believing he was absolutely entitled thereto, that the 
principle enunciated in s. 5!, Transfer of Property 
Act, applied and that the collateral was entitled for 
pre-emption only on pa; ment of the full sale value of 
the land and the cost of the buildings erected 
thereon. ° 


Second Civil Appeal from ihe decree of 
the District Judge, Rawalpindi, dated June 
7, 1928, modifying that of the Subordi- 
nate Judge, Second Class, Rawalpindi, dated 
April 29, 1927. 


Dr, Nand Lal, for the Appellant. 

Mr. -Navotam Singh, for ihe Respondents. 

Addison, J.—In 1922 Qadir Bakhsh 
defendant No. 1 and Ghulam Din, défend- 
ant No: 2 exchanged certain lend. A. 
mutation was entered in the Mutation 
Register with -respect thereto, but this 
mutation was finally rejected early in 
1924 because Ghulam Din was not present 
before the Revenue Officer on the’ date 
when it came up for attestation. At that 
time he was absént in Baluchistan. Im- 
mediately after the’ exchange had been 
effected im 1922 Ghulam Din built certain 
houses on the land which he had got in 
exchange from Qadir Bakhsh. When the 
mutation of exchange was rejected for the 
reason given, Qadir Bakhsh sold the land, 
on which Ghulam Din „had built, to 
Ghulam Din for Rs. 600. It was recited 
in the deed that the buildings already 
there had been built because of ihe 
exchange of the land but that the land 
was now sold instead of being exchanged 
as the mutation in respect of the exchange 
had not been sanctioned.. Just before the 
period of limitation expired Qaim Din 
plaintiff, a collateral of Qadir Bakhsh, 
sued to pre-empt the landsold on payment 


e 
1933 ; 
- of Rs. 100. The lower Appellate Court 
has found that the transaction of'exchange 
was bona fide ‘entered into and that the 
buildings were erected by Ghulam Din 
who believed in good faith that the land 
was his and that he was entitled to build 
thereon. It further held that the fall sum 
of Rs. 600 had been paid. As the buildings 
had been erected in good faith by Ghulam 
Din, believing himself to be the full owner 
the lower Appellate Court also allowed 
Rs. 1078, as the value of the buildings. 
Against this decision the plaintiff has 
preferred this appeal, f | 

The principal ground argued was that the 
lower Appellate Court was not’ justified in 
awarding the sum of Rs. 1,078, being the 
value of 'the buildings, to Ghulam. Din and 
that the plaintiff should have been held 
entitled to pre-empt on payment. of Rs. 600 
Ghulam Din being ‘merely allowed toremove 
his building materials. It seems to me 
that this argument cannot be allowed to 
prevail, There isa clear finding that tHe 
transferee, believing in good faith that he 
was absolulely entitled to the property, 
built on. the land. Had the transaction “of 
exchange been sanctioned, no .pre-emp‘ién 
suit would have lain. It fell through 
because the Revenue Officer insisted’ on the 
presence of Ghulam Din instead of issuing 
interrogatories as is usually done when 
a party is living at a distance. - The par- 
ties then took the easier way of executing 
a sale deed, in which all the’ formér 
circumstances were recited. There can, 
therefore, be no doubt that Ghulam Din 
acted in good faith and that he. built 
on the property believing that he .was 
absolutely entitled thereto. In these cir- 
cumstances the principle, enunciated in 
s. Əl of the Transfer’ of Property Act, 
applied andthe District Judge was. right 
in awarding the sum of Rs. 1,078 to Ghulam 
Din for the value of the buildings erected 
by him. a as 

There was an atiempt to argue that 
the lowsr Appellate Court was wrong 
in ordering the parties.to bear their own 
costs throughout. There is no force in 
this as the plaintiff tried to pre-empt on 
payment of Rs. 10) only. He certainly, 
therefore, was not entitled to his costs. 

For the reasons given I would dismiss 
this appeal with costs. i 
Bhide, J.—I agree. 


N Appeal dismissed. 


GIRDHARI AHIR V. EMPEROR, 


A e 
a » at 
” PATNA HIGH COURT. 
Criminal Miscellaneous Petition No.1 
i of 1932. * 
January 13, 1932. 
SOROOPE, J. 
GIRDHARI AHIR AND OTHERS = 
PETITIONERS 


VETSUS 
EMPEROR—OPPOSITE Party. : 

Criminal Procedure Code (Act V of 1898), 8, 110— 
.Bad livelihood proceedings—Pendency for a long 
time due to fault of accused—Murderof witnesses in 
bad livelihood case—Proceedings, if can be stayed 

Where bad livelihood proceedings had been pend- 
ing for a long time mainly due to the 
fault of the accused thamselves as against many of 
them warrants and proclamation and attachment 
orders had to issue inorder to secure their attend- 
ances, and according to the prosecution a murder 
had taken place as the murdered persons - were wit- 
nesses in the bad livelihood case: ; 

Held, that the High Court would not interfere in 
revision to stay proceedings in the case and to order 
that the bad livelihood case and the murder case 
should not go on together. 


Messrs. S. P, Verma and G. P. Sahai, for 
the Petitioners. - i E i 
Mr. Jafar Imam, for the Assistant Go. 
vernment Advocate, -for the Crown. 
Order.—This is a petition for stay of 
procéedings under s. 110, which is pending 
‘against the petitioners before Mi. S.P. 
Sahi, Magistrate, First Class, -Muzaffarpur, 
by whom they have -been committed to the 
Sessions Court under s: 302 also. Jam. asked 
tostay the proceedings iri the bad livelihood 
case on the ground, of “probable prejudice 
to the petitioners in thémiurder case ifthe 
bad livelihood case’ proéeeds. But only 
four petitioners are-to be tried under s. 302. 
Inthe next place, the bad livelihood pro- 
ceedings have been pending for.an uncon- 
“scionable time, namely since June last, and 
this appears mainly due to the fault of 
. the petitioners themselves because against 
many ofthem warrants and proclamation 
and attachment orders had to issue in 
.order.to secure their, attendance; and ac- 
cording to the Crown.the murder in ques- 
tion has taken place.because the murdered 
persons were witnesses in the bad liveli- 
hood’ case. Had the bad livelihood case 
been disposed of without any delay, pro- 
bably no murder would have taken place 
and the fact that both trials have now to 
go ontogether is prima facie the fault of 
„the petitioners. In the circamstances I 
would decline to interfere with the direction 
‘of the lower Court as regards ths dates of 
the trial of the bad livelihood case, and I 
would reject this application. 


NA, Arplication rejected. 


38 
LAHORE HIGH COURT. 
Civil Revision Petition No. 168 of 1933. 
April 24, 1933. 
BHIDE, J. 
Musammat ZABIDA KHATOON — 
. PETITIONER 
versus 


MOHAMMAD HAYAT KHAN AND OTHERS. 


RESPONDENTS. 
Civil Procedure Code (Act V of 1908}, ss. 22, 24 
.—Transfer of case—Application under s. 24— 
Notice, if necessary- Conditicns for transfer of 
case, 
"The mere convenience of the defendant is no 
“ground for’ transfercf acase anda strong case 
should be made out where such transfer is prayed 
-forn > ; -l . 
Where during the pendency of asuit for dower at 
-R, the husband ‘fileda suit at Sfor restitution of 
conjugal righté-as a counter-blast to tand the wife 
‘applied for transfer of the case at Sto R on the 
“ ground that several of the witnesses Iskely to be 
called lived at Rand that the material facts in both 
' guits would be the same: 


Held, that the cases should be tried at the same | 


place and that the interests of justice required that 
they should be tried at R. 
Under s. 24, Civil Procedure Code, no notice 
before filing an application for transfer of a case is 
. necessary. -. F ' ; 
. - Petition for transfer of the cvil suit from 
the Court of the Senior Subordinate Judge, 
-Sargodha, to some other Court of competent 
. jurisdiction at Rawalpindi. 
Mr! Shah Nawaz, for the Petitioner. 


Messrs. Ghulam Mohy-ud-Din and M. A. . 


Majid, for the Respondents. 

Order.—This is an application for trans- 
- fer of a civil suit-from the Court of the 
“Senior Subordinate Judge, Sargodha, to 
. another Court in Rawalpindi. 


The allegations of the applicant briefly 


-` are that she was married to the respondent ` 


Muhammad Hayat Khan in January 1927 
and resided with him for some years. Re- 
` cently he began to illtreat her and refused 
: to‘maintain her. He married another ‘woman 
and since then the petitioner has been liv- 
ing separate ffom him—which she was en- 
titled according tothe terms of kabirnama 
_ (deed of marriage settlement). On January 
10, 1933, the applicant instituted a suit 
against the respondent for recovery of 
Rs. 5,032 as her prompt dower in -the court 
of the. Eenior Subordinate Judge, Rawal- 
pindi. She also, brought anoiher case 
against the respondent for maintenance 
“ander e. 488, Criminal - Procedure’ Ccde, at 
Rawalpindi. Thereupon the respondent in- 
- stituted the present suit against the appli- 
cent for restitution of -conjugal rights. 
This suit was instituted on January 19, 1933, 
2. e., after the institution of the case referred 


. fe above by the applicant at Rawalpindi, 
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The applicant stated that sheis a parda“ 
nashin lady, that the parties ‘are residents 
of Rawalpindi and that the witnesses likely 
to be called in these cases also belong to 
Rawalpindi. It is, therefore, prayed that 
‘the suit instituted at Sargodha be transferr- 
ed to Rawalpindi, as it would be in the 
interests of justice and general convenience 
of the parties to do so. 

The application wes opposed by the res- 
pondent on the ground that ‘the plaintiff 
had the choice to select his forum and the 
mere fact that it would be more convenient 
for the applicant to have the suit tried at 
Rawalpindi is no ground why the suit should 
be transferred to the latter place. It is also 
urged that a notice before the institution of 
. the present application was necessary’ under 
s. 22, Civil Procedure Code and as no 
“such notice had been given, the application 
is not competent. 

As regards the question of notice, it may 
be pointed out that the present application 
is under s. 24 and not under s. 22, Civil 
Procedure Code. No notice by a party be- 
fore the application is required .under the 
former section which is wider in its scope 
than the letter. In view of the grounds of 
transfer it does not appear to me that the 


< operation of s. 24, Civil -Proceduie Code, is 


excluded.in the present case. 

On the merits, there is no doubt ample 
authority in support of the contention of the 
learned Counsel for the respondent that the 
. mere convenience of the defendant is no 
: ground for transfer of a case end that a 
strong “case should be made oat where such. 
transfer is prayed for. At.the seme time 


-in the present case the applicant is” not 


basing her prayer on the grund of her 
own convenience. Itis pointed out in the 
application that a suit for dower is already 
pending at Rawalpindi. The material facts 
bearing on that suit’ and the suit for re- 
stitution of conjugal rights would be largely 
the same and ıt seems in the interests of 
justice that both the suits should be tried 
by the same court. It is also not disputed 
.that the parties are residents af Rawal- 
pindi and that most of the witnesses to the 
deed of settlement also belong to that place. 
All thet the learned Counsel for the res- 
pondent urged in this respect was that some 
witnesses from Sargodha will depose to the 
fact that the applicant was residing with the 
respondent at that place. The respondent 
is only temporarily residing at Sargodha as 
he h:ppens to be posted at that place at 
present. It is also not denied that the res- 
pondent has lately married another wife.” 


1633 


There is reason to suspect that the suit for 
restitution of conjugal rights is merely a 
counterblest and intended to put pressure 
upon the applicant. In view of all the cir- 
cumstances it seems to me that the applicant 
has made out a sufficiently strong case for 
transfer of the suit to Rawalpindi. 

accordingly accept the application and 
direct that the suit for restitution of con- 
jugal rights instituted by the respondent in 
the court of the Senior Subordinate Judge 
at Sargodha be transferred to the court of 
the Senior Subordinate Judge, Rawalpindi, 

N, Application accepted, 


—— 


SIND JUDICIAL COMMISSIONER’S 
COURT 


Criminal Reference No 181 of 1931. 
November 27, 1931. 
RopcaanD ann Menta, A.J. Cs. 
EMPEROR 

versus ed 
JABARSHERBAZ—Accusep. 

Abkari Act (V-of 1878), s, 43 cl. (1) (a;and (i1— 
Sale of excisable article — Possession, if a necessary 
element—Accused, if can be convicted both of selling 
and of possession. ie 

Posse-sion is not a necessary part or element of 
the sale of an excisable article and on the same 
facts an accused person may be convicted of posses- 
sion of an excisable article and at the same time 
of selling such article or part of it. But the question 
whether a conviction should, ia any particular case, 
be under both charges or not must depend upon the 
particular facts of that case. = 

Where the possession was only forthe purposes of 
tha sale and the whole of the article in possession was 
sold and there wasno evidence to prove that the 
accused or any of them had any prior: possession of 
the excisable article: . ~ 3 

Held, that the facts were not sufficient to 
base a conviction for such prior possession against 
either of them in addition to a conviction for selling. 

Criminal Referenée from a judgment of 
Additional City Magistrate, Karachi. 

Mr. C. M. Lobo, for the Crown. 

Rupchand, A. >J. C.—The accused 
Sayed Jabar and one Yusifshah were jointly 
tried before the Additional City Magis- 
trate, Karachi, for offences under s. 43 (1) 
(a) and (i), Abkari Act VI of 1878. Sayed 
Jabar pleaded guilty to the charges while 

Yusifshah denied both the charges and 
` pleaded an alibi. The evidence against 
both the accused was that on information 
being received by the Abkari authorities 
that the accused were dealing in charas, 
they deputed the witness Yar Mahomed 
to buy charas from the accused and 
gave him 24 notes of Rs. 10 each for the 
purpose. The accused sold to Yar Mahomed 
charas contained in an earthern jar aid 
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at that very time the abkari, authorities 
arrested the accused and took possession 
of the charas.. On that evidence the 
learned Additional .City Magistrate con- 
victed the accused of both charges and 


sentenced them to three months’ rigorous 
imprisonment under each charge. 
Yusifshah appealed and the learned 


Judicial Commissioner who heard the appeal 
on the Sessions Court side came to the 
conclusion that on the facts of the present 
casethe accused could not be punished for 
more than one offence. He accordingly 
set aside the conviction and sentence of 
Yusifshah under s. -43 (1) (a) and main- 
tained his conviction and sentence under 
cl. (i) of that sub-section and for the 
same reasons referred to us the case of Syed 
Jabar who had pleaded guilty to the 
charges With a recommendation that one 
of the charges be quashed. The learned 
Public Prosecutor has conceded that posses- 
sion isnot a necessary part or element of 
the sale ofan excisable article and that 
on the same facts an accused person - may 
be convicted of possession of an excisable 
article and at the same time of selling such 
article or part of it. But he has rightly 
pointed out that whether a conviction should, 
in any particular case, be under both 
charges or not must depend. upon the 
particular facts of that case. So far as 
the facts of this case are concerned, they 
are consistent with possession by the accused 
of charas, being possession only for the 
purpose of sale. here is also no evidence 
to prove thatthe accused or any of them 
had any prior possession of charas.: All 
that can besaid is that a fair presumption 
arises that either one or both of them were 
in possession of it before the sale. But «this 
presumption would not - be sufficient to 
found a conviction for such prior possession 
against either of them. It would have been 
another matter if, for instance, the accused 
had in their possession a much larger 
quantity than that they soldor purported 
to sell at that time orif on a search they 
were found in possession of charas other 
than that which thsy had purported to 
sell. 

It would appear that on. both these’ 
grounds, the accused should’have been 
punished only in respect of one of she 
charges. The learned Judicial Commis- 
sioner was of opinion that the present case 
fell within ths purview of cl. (1), 8. 71, 
Indian Penal Code. But in the view taken 
by us itis not necessary for us to go into 
that question. We accordingly quash the 


40 ° 


conyiction and sentence under s. 43, el. (1) 


(a) against Sayed Jabar whose case is now 
before us and maintain his conviction and 
séntence under s. 43 (1) (i). The result is 
-that the sentence is reduced to three months’ 
rigorous imprisonment. 
NA, Order accordingly. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 1294 of 1932. 
April 25, 1933. 
i ADDISON, J. 
RODHAL MAL—PLAINTIFE— 
APPELLANT 
versus r 
RAMJI DAS—DECREE-HOLDER, AND OTHERS 
—-AUCTION-PURCHASER AND 
J UDGMENT-DEBTor—DEFENDANT— 
‘ - RESPONDENTS. 

Registration Act (XVI of, 1908), s. 50—Prior un- 
registered mortgagee giving notice to subsequent mort- 
gagee at the time of registration of latter's deed— 

riority. : 

Wherefat the time a mortgage deed is presented 
forregistration, a prior mortgagee appears before 
the Sub-Registrar and gives notice of his prior un- 
registered document, the subsequent mortgagee 
gannot claim priority. Khiali Ram v. Himmata (3), 
relied on. — 

Second Civil Appeal from the decree of 
the District Judge, Ambala, dated May 
30, 1932, reversing that of the Subordinate 
Judge, First Class, Rupar (District Ambala) 
dated February 3, 1932. l 
: Mr. Harbhajan Das, for the Appellant. 

Mr. Balwant Rai, for the Respondents. 

Judgment.—Ramji Das obtained from 
Bachna an unregistered mortgage deed 
with respect to one house on March 21, 
1929. Later, he sued for sale of the house 
ind obtained the usual mortgage decree 
for sale on May 19, 1930. Rodhal Mal 
objected tothe sale of the property on the 
ground that it -was one of two houses mort- 
gaged to him by Bachna bya registered 
deed dated February 14, 1930. His 
objections were dismissed and the property 
was sold to Munshi. Rodhal Mal then 
brought a suit against Ramji Das, decree- 
holder, Munshi, the auction-purchaser and 
Bachna, judgment-debtor and mortgagor, 
for a declaration that his mortgage should 
have priority. His suit was decreed by the 


trial Court, butthe lower Appellate Court- 


aceepted the appeal and ‘dismissed the 
plaintiff's suit. Against this decision the 
plaintiff has preferred this second ap- 
peal. 

The morigage.deed relied upon by the 
plaintiff was written and registered on 
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February 14, 1920. When it was presented . 
for registration, Ramji Das appeared ‘also 
before the Sub-Registrar and gave notice 
of his prior unregistered document. Accord- 
ing to Xhiali Ram v. Himmata (1), this 
was sufficient notice. The English rule is 
that notice acquired after payment of the 
money is immaterial:.See Rasila v. Haveli 
Ram (2). In the present case no money 
was paid. The plaintiff mortgagee had three 
prior unregistered mortgage deeds in -his 
favour but apparently they were obtained 
from Bachna when he was a minor though 
this has not been finally determined. The 
mortgage deed in his favour dated 
February 14, 1930, only consolidates the 
first three deeds and adds much interest, 
no money passing. In these circumstances 
it seems tome thatthe plaintiff completed 
the transaction by registering the docu- 
ment with full notice of the prior unregis- 
tered mortgage. i 

In my judgment, therefore, the suit was 
properly dismissed and I dismiss the appeal 
with costs. | 4 
N. o Appeal dismissed. 

(1) 33 A 238; A W N (19C8) 99; 5 A L J 607. 

(2) 119 Ind. Cas 754; A I R 1929 Lah. £00; Ind. 
Rul. (1129) Lah. 930. 


OUDH CHIEF COURT. | 
Criminal Revision Application No. 20 of 1933. 
April 11, 1933. 


Raza, J. 
DORI— ACCUSED - APPLICANT 
versus i 
EMPEROR -COMPLAINAN t- OPPOSITE 
PARTY. . 


Penal Code (Act XLV of 1860), s +98—Ab:ence of 
proof of kidnapping or abduction or cf knuwisdge of 
accused that girl wus, married—No proof that accused 
had or intended to havé illicit intercourse with girl 
—Conviction under s. 498, if justifiable. 

Where there is no proof that the accused kidnap- 
ped or abducted a girl or that he detained her know- 
ing that she was a married girland itis not satis- 
factorily proved that hehad or intended to have 
illicit intercourse with her, a conviction under s. 498, 
Penal Ocde, is not justifiable , , 

Criminal Revision Application of the 
order of the- Sessions Judge, Hardoi, 
dated December 19, 1932. 

Mr. S..C. Das, for the Applicant. 

Mr. H. K. Ghose, Assistant Government 
Advocate, for the Crown. 


Judgment.—Dori Chamar of village 
Dhobia, District Hardoi, has been convicted 
by the learned Assistant Sessions Judge 
of liardoi, under s. 498 of the Indian 
Penal Code, and sentenced to one year’s 


1933. 


rigorous imprisonment. He was originally 
charged under s. 366 of the Indian Penal 


Code, but was eventually convicted under . 


s. 498, Indian Penal Code. 

Two persons, namely, Ramman of Bhar- 
awan and Dori of Dhobia (appellant) were 
sent up for trial under s. 366 of the Indian 
Penal Code. Ramman was convicted 
under s. 366 of the Indian Penal Code and 
sentenced, to three years’ rigorous imprison- 
ment. He has not appealed. It appears 
that Dori submitted his appeal: to the 
Sessions Judge of Hardoi from jail, but the 
appeal was summarily dismissed | on 
December 19,1932. The present application 
for revision was filedon behalf of Dori in 
this court on February 16, 1933, : 

{I have examined the record. In my opinion 
no charge under s. 498 even is made out 
against Dori appellant, There is no proof 
of his kidnapping or abducting the girl 
Musammat Jitanya, I donot find, and have 
Lob been referred to any evidence showing 
that Dori knew or had reason to belive that 
Musammat Jitanya was a -married girl. 
There is nothing to show that he detain- 
ed her knowing that she was a married 

irl. : 

j It is also not satisfactorily proved that 
he had ör intended to have illicit intercourse 
with the girl. f 

In my opinion, no charge under s. 498 of 
the Indian Penal Code is made out against 
Dori appellant, and he must be acquitt- 
ed. - 

Hence; [ allow the revision, set aside the 
conviction of Dori and direct that he be 
acquitted and released. f 

N, Revision a lowed, 


RANGOON HIGH COURT. 
Criminal Appeal No. 3276 of 1932. 
December 12, 1932. 
BAGULEY, J. ` 
RAM RUP PANDAY— APPELLANT 


VETSUS 
EMPEROR—Opposite PARTY. 

Penal Code (Act XLV of 1860), s. 4ł0—Sharp 
practice resorled to for realising debt--Criminal 
responsibility, if arises. ` - 

There was a dispute between the complainant 
and the accused with regard to acow and calf 
which had been made over by the latter io the 
accused assecurity for money lent by him. The 
complainant tcok two’ respectable elders to the ac- 
cused to demanu the return of the cattle. Without 
having the matter referred to 
that Rs. 50 would be the proper sum to be paid to 
get them back. On paying Ks. 50, accused accepted 
a and demanded the balance ofthe debt due to 

im : 
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them, they decided ' 


41 


Held, that though the accused's act might appear 
to be sharp practice, it was not something for which 
he could be made criminally responsible under a. 
420, Penal Code, and that tho complainant might 
have recourse to the Civil Court. 


Oriminal Appeal against an order, of the 
Second Additional Magistrate, Rangoon, 
dated August 27, 1932, i 

Mr. N. C. Sen, for the Appellant. 

-7 Mr. S. M. Bose, for the Crown. 

Judgment.—Ths appellant həs been 
convicted under s. 420, Indian Penal Code, 
but as the learned Magistrate evidently re- 
garded the matter as verging on a civil 
dispute, he only sentehced him to impri- 
sonment till the rising of the court and 
afine. Ihave been through the evidence, 
and Iam unable to find out exactly what 
false pretence was supposed to have been 
put forward by the appellant, which dezeiv- 
ed the complainant and caused her to deliver 
the fifty rupees. It is admitted that there was 
a dispute with regard to a cow and calf 
which had been made over by the complain- 
ant tothe accused as security for money 
lent by him. The complainant says that a 
panchayat was held at the house of the ac- 
‘cused and that the panchayat decided that 


‘she was to pay Rs. 50. This sum of Rs. 50 


she handed over to elde1 Elahi who handed 
it over to the appellant's brother, and then 
the appellant said he would not return tne 
cow and calf unless he was given -Rs.-28 
more. She says the elders of the panchayat 
were Elahi, Sattar, Mahadeo Maharaj and 
about ten others. She does not say that the 


“accused ever agreed to be bound by the 


decision of the panchayat, and it seems 
significant when she says the panchayat 
was held in the accused's house: 

Elahi, whose real name is Elahi. Bux, 


says that a few elders met at the accused's ` 


place. The accused demanded Rs. 50 from 
the complainant and he said he would 
return the cow and calf if he got Rs. 50, 
that the complainant paid Rs. 50 to him 
(Hlahi) and that he handed the Rs. 50 over 
to Rochi, the brother of the accused. This 
suggests that the accused got his own 
terms, and there is no decision of the pan- 
chayat in his favour at; all. In cross-exe- 
mination the witness says he does not know 
anything about the panchayat, and in re- 
examination he says there was no panchayat 
held on the day that the money was paid. 
Abdul Səttar says that the pancbayat 
decided that the accused was to return the 
cow end calf tothe complainant if com- 
plainant peid Rs. 50. He makes no allega- 
tion that the accused agreed to be bound 
by the decision of the panchayat, and al- 


matter. referred 


7 . = 
e 

49 š 
though he says that he himself was a 
‘member of the panchayat, he had no interest 
in che case: he was passing the place, heard 
the conversation, and so went in and sat 
beside the others. Bihari Kahar, complain- 
ant's son, naturally says that the accused 
agreed to return the cattle on payment of 
Rs. 50, but his evidence cannct be impli- 
citly relied upon, the parties being what 
they are. | a i 

. What seems tome very possibly to have 
taken place is that the complainant, living 
in Burma, was imbued with some Barmese 
notions ; she took two respectable elders to 
actina way best described as “to act as 
lugyis’ to. demand the return, of these 
cattle; and these lugyis, without having the 
to them, desided that 
«Rs. 50 would be the proper sum to be paid 
to get them back,. The complainant ac- 
cepted-the decision, but the appellant took 
.the opportunity of getting part of his debt, 
took the Rs. 50 and then demanded the rest, 
This may seem a sharp practice, but I 
-scarcely think it is what a man can be 
made criminally responsible for. The matter 
is really a case of a civil dispute, I, there- 
fore seb aside the conviction and acquit the 
:appellant. The original complainant may 
shave recourse to the Civil Courts if she is so 
. advised. . ; S 

N, Conviction set aside, 


a 


. LAHORE HIGH COURT. 
. Criminal Appeal No. 1244 of 1932. 
J, January 6, 1933. : 
A ~~ ABDUL QADIR, J. | 
ABDUL RAHMAN—Convict — 
í Í APPELLANT 
so versus 
. EMPEROR — Oprosits PARTY. 
Penal Code (Act XLV of 1860), 38. 868, 868— 
` Kidnapped child left with accused—Mere knowledge 
that child had been kidnapped, whether sufficient 


for conviction under s 863. 


The accused's brother having kidnapped three 


children left one of them with, the accused and dis- 


appeared with the other two. The accused finding it 
“ difficult. to maintain himself, sought the help of a 
neighbour who finding out who the guardian of the 
_ child was, sent it to the guardian The accused was 
charged under s. 3+3, Penal Oode : 
Held, that mere knowledge that his brother kid- 
-napped the child could not bring home the offence 
to the accused, and that he wasnot liable under 
s. 363 or under s. 33?, : 
_ Criminal Appeal from an order of 
_the Sub-Divisional Magistrate, Pakpattan, 
dated August 29, 1932. 
. ._ Mr. Ganesh Datta for The Government 
» Advocate, for the Crown. 
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Judgment.—A man named Abdullah 
was appointed as an Jmam in a mosque 
near Kacha Burj in Pakpattan town. 
Some boys and girls of the neighbourh 20d 
became his pupils to learn the Quran from 
him. After some time he disappeared one 
day and along with him two minor girls 
and one little boy of the same place were 
found missing. The relatives of the 
children began to search for them and 
as they came toknow that Abdullah was 
not io be found in Pakpattan, they 
: suspected him of having kidnapped the 
minor children from the lawful guardian- 
ship of their parents. A report “of an 
offence under s. 363, Indian Penal Code, 
was made to the Police on March 16, 
1932, by Muhammad Din carpenter, father 
of one of the girls, Musammat Karam 
Ilahi alias Karam Bibi. The Police came 
for investigation but no clue as.-to the 
whereabouts of the said Abdullah was 
found. For a long time no one pesides 
Abdullah was named as a suspect. On 
Juna 4,- more than 2! months after 
occurrence, Muhammad Din received a 
letter from oneGhulam Rasul of Chak No, 
170, in Lyallpur district, saying that there 
was a girl who gave her father’s name as 
Muhammad Din of Pakpattan and asking 
him to come and seeif she was his daughter. 
He went and found his daughter in the 
house of a carpenter named Muhammad 
Din, where, Abdul Rahman, brother of‘the 
said Abdullah was also residing, Abdullah 
has not been found so far. The Police, 
after the recovery of Musammat Karam 
Ilahi, challaned Abdul Rehman for an 
offence. under s. 363, Indian Penal Code, 
and he has been convicted of it and a 
sentence of six years’ rigorous imprison- 
ment has been passed against him. He has 
appealed through jail protesting. his 
innocence. ` 

As I found some elements of doubt in. 
his case, on examining the record, I asked’ 
the learned Counsel, who was appearing for 
the Crown in seme other cases before me, 
to study the case and to argue it on 
behalf of the Crown. He has done so. 
After carefu'ly considering the ‘facts on 
the record and the arguments addressed 
to me, I find that there is a doubt in 
favour of the appellant. The report made 
by Muhammad Din does not mention the 
presence of Abdul Rahman in Pakpattan 
at the time of the abduction or his dis- 
appearance along with his brother. I think 
if Abdul Rahman had been living in 
Pakpattan and had been jointly concern- 
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“ed with his brother in the kidnapping of 
the minors it was not likely that Muham- 
mad Din would have omitted a-reference 
“to him. - 
+ The accused does not deny the fact 
that’ the girl was living with him in the’ 
house of Muhamniad Din, but he says that 
Jhe was living in Chak No. 170 when his 
“brother. came. along with three minor 
‘children and on being asked by him as 
‘to who they were he said that he had 
. brought them with him to educate them. 
.For some time he had with him all 
-the children and then went away with 
‘two of them, leaving this girl where she 
was. He was himself a poor man and was 
not able to maintain himself. So he 
‘sought the help of Muhammad Din of 
Chak No. 170 to help him as well asthe girl 
“and thus they were both living in the 
house of Muhammad Din. Muhammad Din 
‘of Chak No. 170, who has been examined asa 
prosecution witness supports this part of the 
sstory of the appellant. He explains how he 
cıme to know thal the girl was a kidnapped 
child. He says that the little girl used to 
“play about with his children and one day 
when she saw,him working asa carpenter 
she said her father also was doing similar 
work. .He says that thereupon he began 
to question her as to who she was and 
“where she came from. At first she would 
not tell him, because she said that the two 
“brothers with whom she had been living 
.had threatened- her not lo disciose her 
‘identity, but ‘she was eventually persuaded 
“by him to do so. When he got from her 
‘the address of her father, Muhammad Din, 
‘he gave it to the Zaildar and it was 
‘Ghulam Rasul, son of the Zaildar, who 
communicated . with her father and thus 
‘the girl was restored to her parents. 
`- Presecution Witness Muhammad Din of 
.Pakpattan inhis statement. in court says 
‘that Abdul Rahman was with his brother 
in Pakpattan before the kidnapping took 


place and similarly Musammat Karam ° 


Tlabi says that both the accused took her 
away and both used to threaten her, but 
it seems to me that they ‘are saying so 
‘because Abdul Rehman is theman with 
whom the girl was actually found and he 
“was the only man on his trial, otherwise 
.there appears. hardly. anything to 
“connect him with the original 
offence of- kidnapping, 
to have been committed by his brother 
Abdullah. Ghulam Rasul (P. W. No. 2) 
also states that theaccused made a state- 
ment to him when the father of the girl 
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which is ‘alleged .- 
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had kidnapped the girl, but one should not 
be surprised if he has based this on the 
other part of the statement of the accused 
to which the accused adhsred in court, 
when he admitted the know‘edge that his 
brother had kidnapped the girl. However 
this alone cannot bring home the cffence 
to him. ` fns 

Tt has been pointed out by the’ learned 
Counsel for the Crown that the facts admit- 
ted by thə accused may bring an offence 
under s. 363, Indian Fenal Code, home to 
him, if it is held that s. 363 does not 
apply to his case. I have considered. this 


‘aspect of the question, but Ido not think 


that the accused can be convicted of -an 


‘offence under s. 368, Indian Penal Code, 


on the present record. In the first place 
he has not been charged with the offence 
and in the second place any offence under 
s. 368, Indian Penal Cole, if committed 
by him, would bein Lyallpur district, while 
he has been tried in Montgomery District, 
where the original offence under s. 363 is 


‘stated to have been commilted. Apart 


from these technical difficulties, it appears 
to me that there is a difficulty in the way 
of the prosecution on the merits-of the 
case, so far’as s. 368 is concerned, as it 
makes it an offence to wrongfully conceal 
or confine a kidnapped person, knowing 


-that the person has. been kidnapped or 


abducted. On the present record I do not 
find any allegation of wrongful conceal- 
ment or confinement of the girl on Lhe 
part of, Abdul Rahman and I think, 
therefore, that this appeal must be-accept- 
ed. I accept it accordingly and acquit 


the accused and direct that he may be 
set at liberty forthwith. f 
N. Appeal accepted. 


. 


SIND JUDICIAL COMMISSIONER'S 
COURT.. ` 


Criminal Reference No. 186.0f 1932. 
h November 29, 1932. 
Ferrers, J.C., AND Aston, A. J. O. 
EMPEROR— - 
VETSUS 

|. BHOPO anpvotsers OPPONENTS. 

Penal Code {Act XLV of 1860), ss 99, 358—Essen- 
tials to be proved for conviction unders 833*-Oficer 
making search not acting lawfully—Conviction, if 
maintainable—Assault on officer—Right of private 
defence if exists— Opium Act iE of 1878), ss. 14,20 
—- Excise Inspector, if bound to reduce information to 
writing 

In order to justify a conviction under s. 353, Penal , 
Code, it is necessary for the prosecution to establish, 


0 
44 . œ 


; = : 
that the public servantatthe time of the offence was 
acting in the discharge of a duty imposed on him by 
law as such public servant or that the offence was 
committed with intent to prevent or deter the 
officer from discharging a duty imposed on him by 
law as such, or that it was committed in consequence 
of something done or attempted to be done by the 
public servant in the lawful discharge of a duty im- 
posed on him by law as such. ; 
The test in such cases is whether the officer at the 
time of the assault was lawfully discharging a 
duty impozed on him by law as such. Ifthe 
officer making search is not acting liwfulty, convic- 
tion’ cannot stand. If the acts of the public servant 
are not strictly justifiable, ifhe is not discharging a 
duty imposed on him by law, if he is not doing what it 
is his duty to doas a public servant, the offence does 
not fall under s. 353. It falls under s. 35°, Section 
99, Penal Code, does not cure the defect caused by 
the irregularity. The effect of s. 99 is merely to 
remove certain rights of private defence. Queen- 
Jinipress v, Dalip (1), relied on. Queen-Hmpress;v. 
Pukot Kotu (3) and Keg. v. Vyankatarav Shrinivas (4), 
not followed. i vs 
Before proceeding to convict an accused under s. 353, 
Penal Code, a Magistrate should deal with the ques- 
tion of guilty knowledge on the part of the accused 
and the question as to whether they knew that the 
person assaulted was a public servant. j 


: Section 14, Opium Act, read with s. 20 requires an 
Excise Inspector to reduce the information received 
by him in consequence of which search is made, to 
writing. | 


Mr.C. M. Lobo, for the Crown. 
Mr. Hasomal M. Gurbuxani, for the Oppo- 
nents, 
Judgment.—This is a Reference by 
‘the learned District Magistrate, Thar Parkar, 
who has forwarded the record and proceed- 
ingsin thecase of Crown v. Bhopo and 
:others under s. 353, Indian Penal Code, 
from the file of the learned First Class 
Magistrate, Umerkot, with a recommenda- 
tion that the sentence . inflicted on the 
accused should be enhanced. The case for 
the prosecution was that the Excise 
Inspector, Umerkot, wished to search certain 
huts for opium. On arriving at Pipai 
village he was opposed by the residents of 
the village who raised axes’ and lathis and 
refused to allow asearchto be made, The 
Inspector told the accused thathe was an 
Excise Inspector but they refused to allow 
him to search their huts, raised their axes 
and raised iathis. Thereupon he sat down 
and awaited thearrival of the Police. On 
the arrival of the Police the accused allowed 
their huts to besearched and 2 tolas and 6 
annas of opium were found which was 1 
tola gnd6 annas in excess of the amount 
permitted by law. The learned District 
Magistrate points out that opium smuggling 
is going on considerably in the part of the 
country where the offences took place which 
borders on Indian States. Itis essential 
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that smugglers should be awarded deterrent 
sentences andit isimportant that officials 
whose duty it isto check smuggling should 


` not'be thwarted in carrying ovt their duties 


and should be protected against attacks. 

The defence made by the accused was 
mainly that they did not know that the 
officer was an Inspector. Accused No. 1 
states that he was unaware cf the fact, 
states that the officer who came said he had 
brought mashirs and that he (accused No. 1) 
replied that hedid not know the Mashirs. 
Accused Nos. 4 and 5 adopt inter alid the de- 
fence of No.1. No, 2 says that he arrived at 
the scene at a later stageand found the 
Inspector and the other accused seated near 
their huts. The defence of No. 6 is the same.’ 
Accused No.3 states that he asked the 
Inspector to wait till their zemindar arrived. 
It will beseen thus that the main defence in 
the case is ignorance on the pari-,of the 
accused that the officer was an Inspector of 
Excise. The learned Magistrate in convict- 
ing the accused does not appear to. have dealt 
with the question of guilty knowledge on 
their part and thereis no finding by him on 
the question whether they were aware that 
he was a public servant. There is an addi- 
tion to this fact an omission „On the part of 
the Crown to establish that the. Excise 
Inspector had a right to enter thé huts and 
search them. 

Our attention has been drawn to s. 14, 
Opium Act, I of 1878 as amended by s. 20, 
of the Bombay Act, II of 1923. Section 14, 
which was not amended, empowers officers 
of Excise, Police, Customs, Salt, Opium or 
Revenue if anthorized .by virtue of their 
„office by the Local Government to enter upon 
premises and search. But it requires where 
the search is made in consequence of 
information received that the information 
should be reduced to writing. Section 20, 
which is amended by Bombay Act IT of 1923, 
gives officers of Salt and Excise, not below 
the rank of the Inspector, power with regard 
to offences under the Act similar,to those 
exercised by officers in charge of Police 
Stations under the Criminal Procedure C de, 
Act V of 1893. Under s. 165, Criminal 
Procedure Code, it is also necessary that the 
information on which the officers act should 
be reduced to writing. There is noevidence 
recorded in this case whether Inspector 
Ghulam Hadi who made the search was 
authorised to do so, and there is no evidence 
whether the Inspector reduced to writing the 
‘information which he received with regard 
to the presence of opium in the huts of the 
accused. 
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It sséms to me therefore,that the conviction 
under 8.353 cannot stand. In order to 
justify the conviction under that section it 
is necessary for the prosecution to establish 
that the public servant at the time of the 
offence was acting in the discharge of a duty 
imposed cn him by law as such public 
servant or that the offence was committed 
with intent to prevent or deter the officer from 
discharging a duty imposed on him by law, 
as such, or that it was committed in conse- 
quence ‘of something done or attempted to be 
done by the public servantin the lawful 
discharge of a duty imposed on him by law 
assuch. Unless the Irspector had been 
authorized to enter and search, unless he 
had reduced to writing the information 
received by him he would not be acting in 
thelawful discharge of a duty im posed 
on him by law as an Inspector in attempting 
to make a search and an assault committed 
on him, would not be an assault commit- 
ted on him in the execution of his duty. | 

There are a number of provisions of the 
Penal Code dealing with the position of 
persons who obstruct or assault public 
servants discharging or purporting to 
discharge their duty as such. I am of 
opinion that the leading case on the question 
is Queen-Empress v. Dalip (1) w rhich followed 
a ruling of Cockburn, O. J., in Queen v. 
Roxborough (2): the test as laid down in 
these cases is whether the officer at the time 
ofthe assault was lawfully discharging a 
duty imposed on him by lawas such. Was 
he doing what it washis duty to do when he 
was assaülted. Thisis not established by 
the evidence in the present case. Therefore 
a conviction under s. 353 cannot in my 
opinion stand. At the same time, it is clear 
that thé act of the accused would amount to 
an offence under s. 352, for the actscon- 
stitute an offence under that section. They 
cannot successfully claim that they were 
acting in the exercise of the right of private 
defence for, s. 99, Indian Penal Code 
provides that there is no right of private 
defencé.against an act which does not 
reasonably cause an apprehension of death 
or.of grievous hurt done, or attempted to be 
done, by a public servant acting in good 
faith under colour of his office, though that 
act may not be strictly justifiable. by law. 

In the present case it is clear that the 
Excise Officer was a public servant and the 
accused were informed-of thefact. He was 
acting as such bona fide and without, malice. 
It is not established by the evidenze that 


(I) 18 A 246; AWN (1896) 48, 
(2) (1871) 12 Cox, O O 8. 
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his acts were strictly justifiable, but he was 
protected bys. 99, Indian Penál Code and the 
accused in raising their haichets and 
weapons were guilty of an offence. The 
offence of which they were guilty was in my 
opinion an assault unders. 352, Indian Penal 
Code. In this connecticn I think the test 
laid down in Queen-E'mpress v. Dalip (1) and 
Queen v. Roxborough (2) is to be followed in 
preference to the Madras ruling in Queen- 
Empress v. Pukot Kotu (3) and the Bombay 
ruling in Regv.Vyankatarav Shrinivas (4). 
If the acts of the public servant, are not 
strictly justifiable, if he is not discharging 
a duty imposed on him by law, ifhe is not 
doing what it is his duty to do asa public 
servant, the offence does not fall under 
s. 353. It falls under s. 352: s. 99, Indian 
Penal Code does not cure the defect caused 
by the irregularity. The effect ofs. 90is 
meiely to remove certain rights of ‘private 
defence. For the- reasons abovementioned 
I would set aside the conviction of the 
accused under s. 353, and alter the conviction 
to one under s.352. In ordinary circums- 
tances an assault of this kind could be dealt 
with more leniently: butthe Excise Officers,, 
as the learned District Magistrate points 
out, must be protected when discharging 
their cnerous duties. I would therefore 
maintain the present sentences. 


- Conviction alter ed. 
(3) 19 M 249; 1 Weir 45. 
~ (4) 7 Bom. H O R 50. 


LAHORE HIGH COURT.. 
First Civil Appeal No. 1505 of 1930. 
April 7, 1933. ` 
‘HARRISON AND ADDISON, JJ. 
KANHAYA LAL-SARDHA RAM 
— APPELLANTS 


j _+ VETSUS 
BALDEO DAS AND OTHERS— 
RESPONDENTS. 

Limitation—Decree of Consul General- Appeal 
from decree—Consul General's duty—Consul Gene- 
ral, if canconsider question of, limitation—His 
Majesty's Order in Council dated ao 11, 1920— 
Notification No. 2058-G, ss. 8 (2, 

‘A person wishing to: appeal tg a decree of the 
Consul General at Kashgar must present his memo- 
randum of appeal to the court, that is Consul General, 


‘who is then charged with the duty of transmitting it 


tothe High Court. The Consul General is not to decide 
if the appeal is-barred by time. The questton of 
limitation can be taken only at the time -of hear- 
ing of the appeal. 

First Civil Appeal from. the decree of His 
Britannic Majesty’s Consul General and the 
District Judge, Kashgar, dated December 2, 
1929, 


6 

46. : 
Lala Badri Das,R. B. and J. L. Kapur, for 
the Appellants. . . 

Messrs. M. C. Mahajan and Chiranjiv Lal, 
for the Respondents. 

Judgment. This is an appeal from a 
decree dated December 2, 1929, of the 
Consul Generel at Kashgar passed under 
the jurisdiction vested in him by His 
Mejesty;the King's Order in Council, dated 
March 11, 1920, published in the Gaze‘te of 
India under Notification No. 2)58-G, dated 
October 4, 1920. A preliminary objection 
has been taken that the appeal is barred 
by time. Under s. 8 (2) the Order in 
Council referred to the enactments men- 
tioned in the First Schedule to the order 
are made applicable within the limits of the 
order as from the commencement thereof. 
One of these enactinents is the Indian 
Limitation Act, 1908, so far as it applies to 
appeals and applications. .The procedure 
for presentation of appeals is given in ss. 38 
to 41. The person wishing to appeal must 
present his memorandum of appeal to the 
court, that is His Majesty the King’s Consul 
General, who is then charged with the 
duty of transmitting it to the High Court. 

As already mentioned, the decree is dated 
December 2, 1929. Copies of the judgment 
and decree were applied for the next day, 
that is December 3, 1929, and were supplied 
- on December 19,1929. The limitation for 
an appeal is ninety days excluding the time 
taken in obtaining copies, so that the 
< appellant time had upto March 20, 1930. He 
-sent his appeal by post to the Consul 
General and it was not received by the 
Consul General till April 17, 1930. Assum- 
ing for the time being that sending an 
appeal by post amounts to presentation 
(which is doubtful), it cannot be said that 
there was any presentation of the appeal 
till it reached the Consul General, that is, 
till April 17, .1930, when the appeal was 
nearly time-barred by one month. 

It was contended by the learned Counsel 
appearing on behalf of the appellant that 
this delay should be excused, as the appel- 
lant is a resident of Hoshiarpur district and 
considerable time must have been taken in 
getting the copies by post. No affidavit 
has been filed by the appellant so that it is 
not known when the copies reached him. 
Letters take about a month each way 
between the Punjab and Kashgar, so that 
that the appellant could have presented his 
appeal within time. He had nearly a whole 
month in which he could consider the matter, 
make .up his mind and yet present the 
appeal in time. Further, he had an agent 
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in Kashgar, who conducted the proceedings 
for him before the Consul-General. It 
would have been easy to have sent this 
agent information by radio to the effect that 
an appeal should be instituted by him. It- 
follows that no sufficient cause has been 
made out for extending the time and 
especially is thisso, as the appellant has 
made no attempt to place before the court 
the cause of the delay. It was for him to 
justify every day taken beyond the time and 
this he has failed to do. i 

Another contention raised on' behalf of 
the appellant was that it was the duty of 
the District Judge, that it is the Consul 
General, to decide whether the appeal was 
time-barred or not, and that this court 
could not gointo the question after he had 
transmitted the appeal to it. It is clear, 
however, from s. 38 that the only duty of 
the Consul General in connection with ap- 
peals is to take the memorandum of appeal 
when it is presented to him, and transmit 
the same together with other papers men- 
tioned to this court. It is only when the 
appeal comes on for hearing that the ques- 
tion of limitation can be taken. ` ae 

For the reason given, the appeal must be | 
dismissed as time-barred with costs. 

N. Appeal dismissed. 


. MADRAS HIGH COURT. .. 
Letters Patent Appeals Nos. 17; 18 and 19 
| of 1932. 
`. January 25, 1933. 
Brastey, C. J., AND BARDSWELL, J. 
IGNATIA BRITO AND oTHERS—APPELLANTS 
` i versus io 


T. P. REGO AND otHtrs—RESPONDENTS. ' 

Deeds—Construction—Will and deed of settlement 
—Difference—Tests. : 

Where an instrument is a deed in form there must 
be something very special in the case to justify its 
being treated as testamentary in character. 

A primary test of whether any particular document 
isa willornotis whether or not it is revocable, If 
it is irrevocable then it cannot be a will. Another 
test is that of whether a document confers an immedi- 
ate right to property. Even the reservation of a life 
estate by the settlement does not render the instru- 
ment the less a settlement, Provision for unborn 
children can be made in a deed of settlement, 

The fact that the wife has to perform functions 
such as might be performed by an executor under a 
yo is not, by itself, enough to make the document -a 
wi K 3 a so 7 

[Their Lordships held, applying these tests that the 
document in question in the case was a deed of 
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settlement and not a will) Mahadeva Iyer v. Sankara- 
subramania Iyer (|), Garapati Gangaraju v. Pendyala 
Somanna (2}, Rajammal v. Authiammal (3), Sita 
Koer v. Deo Nath Sahay (4), Mohammad Abdul 
Ghani v „Fakhr Jahan Begum \5', Udai Raj Singh v. 
Bhagwan Bakhsh Singh (6, Lakshmi v. Subra- 
manya (Tjand other cases referred to. 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Curgenven, dated De- 
cember 1, 1931, and made in A. A. A. O. Nos. 
193, 195 .and 194 of 1930, preferred to the 
High Court egainst the order of the District 
| Court, South Kanara, dated August 25, 1930 
and made in A. S. Nos. 260, 255 and 188 of 
1929, preferred against those of the 
Court of the District Munsif, Mangalore, 
dated June 20, 1929 and March 26, 1929, 
and made in R. E. P. No. 205 of 1929, in 
O. S. No. 358 of 1926, R. E. P. No. 124 of 
1929 in O. S. No. 214 of 1927, and R. E. P: 
No.- 917 of 1928, in O. S. No. 569 of 1926, 
respectively. 


MrT. M. Krishnaswamy Iyer for Mr. J. 
A. Pinto, for the Appellants. B 

Messrs. B. Sitarama Rao and K. Y. Adiga, 
for the Respondents. a A As 

Bardswell, J.—The point to be decided 
is whether the document, Bx. 1, executed by 
John. Joseph Brito on February 18, 1913, is 
to be taken as a will ores a’ deed of settle- 
ment. If it is a will then the appellants, 
who are his childien, are his legal represen- 
tatives, and their two-thirds share in his 
properties can be proceeded against in exé- 
cution of decrees that have been obtained 
against him by the respondents. If, how- 
ever, itis a deed of settlement, by which a 
present estate was conferréd upon the ap- 
pellants during their father's lifetime, ihen 
the _ properties cannot so be proceeded 
against in execution. 

The. trial. Court held that Ex. 1 was a 
deed of settlement, but on appeal the Dis- 
trict Judge of South Kanare held that it, 
was a will, and this finding has been upheld 
by Curgenven, J., on second appeal. In 
their view the main purpose for which the 
document’ was executed by J.J. Brito was 
to make atrangements for the disposal of 
his property after his death. It is pointed 
out that the wife is to get one-third of the 
property which is the share which she would 
receive in the case of an intestacy and that 
it is the wife who is to divide the properties 
among “the children just as.if she were an 
executrix; but most emphasis is laid on the 


fact that the document provides for 
the children’s share to be divided, 
not only among the four children 


then living, but also among other children 
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whom the wife might in the future bear to 
the executant; so that the share which each 
child was to, have would not be ascertained 
till after the executant’s death. 

Exhibit 1, is styled as a deed of settlement 
end has been stamped and registered as 
such, A will neéd not be written on a stamp, 
neither need it be registered, while its re- 
gistration costs less than the -registration of 
a deed of settlement. Had the executant. 
intended the document to be a will he would 
hardly have undergone this extra expendi- 
ture, besides which it has been-laid down in 
Mahadeva Tyer v. Sankarasubramania Iyer, 
(1) and reiterated in Garapati Gangaraju v. 
Pendyala Somonna (2) that where an instru- 
ment is a deed in form there must be some- 
thing very special in the case to justify its 
being treated as testamentary in character. 
Now a primary test of whether any parti- 
cular document isa will or not is whether 
orno it is revocable. If it is irrevocable 
then it cannot be a will. This has been 
pointed out in Rajammal v. Authiammal 
(3) and Sita Koer v. Deo Nath Sahay. (4). 
Another test is that of whether a document 
confers an immediate right to property as 
has been pointed out by the Privy Councilin - 
Muhammad Abdul Ghani v. Fakhr Jehan 
Begam (5). Even the reservation of a life 
estate by the settlement does not render-the 
instrument- the less a settlement. as is re- 
marked in Rajammal v. Authiammal (3) al- 
ready referred to. In Ex. 1 the executant has 
reserved to himself possession with rights of 
enjoyment of Items Nos. land 2 for his main- 
tenance, but he makes it clear that he is 
retaining ne right of ownership in these 
items asthe document recites “I have by 

ethis document established and given you 
right to Items Nos. 1 and 2” and goes on to 
say that his retention of enjoyment, which is 
to be along with his wife, isto be “without 
in any circumstances incurring debts on their 
security.” It turther sets out that a right 
to his wife and children in those two items 
“has been established by this document,” 
while as to the properties generally it re- 
cites “if the properties covered by this deed 
of settlement are alienated, debts, etc., in- 
curred on their security, you shall be en- 
titled to get possession of and enjoy them 


(l18M LI 4°0;4 ML T 103. 
(2)98 Ind Cas. 613, A I R 1927 Mad, 197. ë 
(3) 71nd. Cas. 337; 33 M 394; 20M LJ 519; 8 M L 


T 139. - ` 

(4)80 WN 614 atp 618; 30 LJ 370. 

(5) 68 Ind. Cas 254: 44 A 3)1; 25 O O95; 34 
21;90 L J 369; 43 M L J453; 24 Bom. L 
7OWN53; AIR 1922 P 
LJl;49F 
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45 you please according to ths.terms of sei- 
tlement after getting cancelled such aliens- 
tions, and security bonds.” These recitals 
clearly indicate that the disposition of prop- 
erty was to take effect at once and that it 
was tobe irrevocable. It is contended for 
the respondents that the provision as against 
dlienations was only against alienations by 
way of security for debts and not as against 
other possible alienations, but that is not 
the way in which it runs while the conten- 
tion is against the whole tenor of the docu- 
ment. I take it that the proper view is that 
having disposed of his properties, the exe- 
cutant wished to show how absolute that dis- 
position was:by setting out that he could not 
éven incur debts on their security. Curgen- 
ven, J., has felt a difficulty about this pro- 
_vision but has got over it by remarking: 
~ “It may be said that the penalty which the executant 
imposed upon himself was in the circumstances very 
unlikely to be enforced and was of little practical 
importance compared with the dispositions of a tes- 
tamentary character.” ; 
Ido not think that such a very clear pro- 
vision can be brushed aside so lightly. Re- 
ference has been made by the learned Ad- 
vocate for the respondents to the Privy. 
-Council decision in Udai Raj Singh v. Bhag- 
wan Bakhsh Singh (6) in which it was held 
that a document which had been registered 
as a deed was in fact a will in spite ofa 
Glause in it that the executant had relin- 
quished all rights and proprietorship. That 
clause was explained away ‘on the ground 
that it was probably to guard against the 
interference of certain relatives with whom 
it “was said he had a blood feud. In like 
manner it is suggested that the provision 
against alienation in Ex. 1 was meant mere- 
ly to protect the properly against creditors 
but it is not shown that this suggestion has 
any basis. I find it clear that the document 
not only makes an immediate disposition of 
the executant’s properties but also that it 
was by its terms irrevocable. 

Thus Ex. 1 satisfies the main tests by 
which it can be seen whether any document 
is a will or a document of some other 
character. On the other hand, the point of 
its making provision for children that 
may be born in future is not one of such 

- importance by way of 'a test. It is conced- 
ed that provision for unborn children can be 
made in a deed of settlement and there was 
such a provision in the document which was 
found in Sita Koer v. Deo Nath Sahay (4) 


(6) 6 Ind. Cas. 279; 32 A227; 7 A LJ 274; (1910) M 
WN 110; 110L J 387;140 W N641;7ML T 410; 
12 Bom, LR 409; 20M L J458; 13 OO 172; 371 A 
46 (P. 0). 
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to be not a will but a deed of settlement. 
The fact-that the wife has to perform func- 
tions such as might be performed ‘by an 
executor under a will is -not, by itself, 
enough to make the document a will. It is 
pointed out that recitals in Ex. 1 show that 
the executant apprehended that he might 
not live much longer, but this apprehension . 
would be as good a reason for his wishing 
to make an immediate disposition of his 
property as for his wishing to dispose cf it 

y will. l : 

No doubt a document may bea will even if 
it is not so styled. Lecisions have been quoted 
as to this Lakshmi v. Subramanya (7), Udat 
Raj Singh v. Bhagwan Bakhsh Singh (6) and 
Fielding v. Walshaw (8). In the last mention- 
ed case the executant had expressly told the 
writer, of the document that he had no in- 
tention of making a will. In none of these 
cases does there appear to have been any 
provision as to irrevocability. Nor was there 
any sach provision in. the document in 
question in the Privy Council case to which 
Curgenven, J., has referred in’ Thakur 
Ishri. Singh v. Thakur Baldeo singh (9) 
The reason why that document was held to’ 
be a will was that it was registered as a 
will, though styled as'a “tamliknama” (deed 
of assignment) and stamped as such albeit 
not correctly; that it provided for the con- 
tingency of a child being born when as yet 
there was no child; and that it did’ not pur- 
‘port to give anybody any possessory or prp- 
sent interest untilthe death of the douur. 
The circumstances of that case are very 
‘different from those of the case now under 
‘notice. In the same decision it is remarked 
that, of course, if the document affects the 
property in the life time of the executant it 
cannot have a testamentary character. 

In my opinion Ex. 1 is not a will but a 
deed of settlement. The appeal must, there- 
fore, be allowed with costs to the appellants 
on this appeal and on the first and second 
appeals and the orders ‘of the trial Court 
must be restored with the modification that 
execution may proceed against the one-third 
share of the properties allotted to the wife 
who was a party to the decree. 

Beasley, ©. J.—.: agree. 

AON. Appeal allowed. 

(7;12 M 490.. : ` 

(£) 27 W R 492. ie f 

Po.” O 792; 11 I A 135; 4 Sar. 528; 8: Ind. Jur. 331 
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__ MADRAS HIGH COURT. 
Civil Revision Petition No. 1055 of 1928. 
February 21, 1933. 
Beaster, C. J., AND BARDSWELL, J. 
GOMATHI AMMAL — DEFENDANT 
— PETITIONER 
: versus 
AVU AMMAL -— PLAINTIFE— 
RESPONDENT. 

Limitation Act (IX of 1908), ss. 19, 20—Insane 
person—Acknowledgment of debt by wije—Validity 
—‘Agent duly authorised’, meaning of—Lunacy Act 
(LV of 1912), 8,47. f 4 

f a major comes under disability by reason of 
iusanity, anybody, even if it is his wife, who does any 
acts on his behalf without being clothed with authori- 
ty conferred by the Lunacy Act does not do 
such acts asthe lawful guardian of the person under 
disability and is almost in the position of an inter- 
meddler, - 

A wife has an implied authority to pledge the 
credit of her husband for necessaries and this 
implied authority is not taken away or diminished ‘by 
reason of her husband's insanity. But it isa limited 
authority and limited only to necessaries. 

The executant of a promissory note became insane 
and his wife put in a petition toget herself appoint- 
el] guardian, in which she ackaowledged the pro- 
missory note. Her petition was allowed: but she 
never furnished security and was in faet not ap- 
pointed guardian. It also appeared that the wife 
was managing the husband's business after he became 
insane. Ina suit onthe promissory note : 

Held, that the wife was not an ‘agent duly authoris- 
ed’ within the meaning of s 19, Limitation Act and 
the acknowledgment of the promissory note could not 
give a fresh starting point for the running of limita- 
tion. Ramasami Pillai v. Kasinath Iyer (1) and 
Tirapayya Ganjayya v. Mallidi. Ramaswami (2), 
referred to. 

Petition under s. 25 of Act IX of 1887, 
praying the High Court to revise the decree 
of the Court of the District Munsif, Amba- 
samudram, in S. ©. Suit No. 407 of 
1928. : 

“Mr. G. Ramakrishna Ayyar, for the Peti- 
tioner. 

Mr. S. Ramaswamy Ayyar, for the Re- 
spondent. i h 

,Beasley, C. J.—The suit out of which 
this Civil Revision Petition arises was upon 
a promissory no.e execnted by the defend- 
ant’s deceased husband and dated August 
17, 1923. The suit was filed in 1928 On 
August 16, 1924, the defendant's husband 
made a payment of Rs. 5 in respect of the 
promissory note. This had the effect of. 
extending the period of limitation to August 
16, 1927. The suit having heen filed in 
1928, the plaintiff's claim would be barred 
by limitation but it was claimed that the 
debt had been kept alive by an acknow- 
ledgment of it made by the defendant. 
“ This acknowiedgment is, it is alleged on 
behalf of the plaintiff, to be found in an 
admission made by her in a partition which 
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she put in to get herself appointed guardian 
of her husband who had then become insane. 
The petition is O. P. No. 38 of 1926. The 


-petition wes made under the Indian Lunacy 


Act to have her husband declared to be 
insane and for the appointment of herself as 
guardian of his person and manager of his 
property. It is conceded that the defend- 
ant’s husband must have been found to 
be insane as a result of an enquiry under 
the Act because an order was made on the 
defendant’s petition appointing her guardian 
and manager on furnishing security. She 
failed, however, to furnish the security 
ordered and in the meantime her husband 
died and she was in fact never appointed 
his guardian and the manager of his prop- 
erty. For the purpose of her petition, shé 


- had to set out her husband’s assets and 


habilities and she included in the latter the 
suit, promissory note debt. It was contend- 
ed in the lower Court that this was an 
acknowledgment by the defendant. within 
s. 19 (1) of the Indian Limitation Act -and 
that the defendant was her husband's 
“agent duly authorized in this behalf.” 
This contention the learned District Munsif 
upheld in the following words : 

“Phe defendant's husband being insane and hō 
being divided from his brothers, the natural and 
de facto guardian was his wife who was. major even 
then, and she also put in the original petition. 
Plaintiff's Witness No. | further states that it was 
she who was. managing her husband’s property. 
Thus she, as the. actual manager of the estate and 
the de facto and the legal guardian under Hindu 
Law, has acknowledged the suit debt in the said 
Original Petition, Wife's acknowledgment where 
she is accustomed to conduct her husband's businéss 
is sufficient, she being regarded as a duly authorised 
agent: Rustomji on Limitation, 4th Edition, p. 244. 
Thus the defendant's acknowledgment in the said 
Original Petition is sufficient to give a fresh starting 
point of limitation for the suit promissory note.” 

For the petitioner itis argued that she 
was not the lawful guardian of her insane 
husband and that, therefore, she was not 
her husband's “agent duly authorised in 
this behalf” ins. 19 as defined in s. 21 (1) 
of the Limitation Act which reads as fol- 
lows :— 4 | 

“The expression ‘agent duly authorised in this 
behalf’ in ss. 19 and 20, shall in the case of.a per- 
son under disability, include his lawful guardian, 
committee or manager, or an agent duly authorised 
by such guardian, committeeor manager to sign the 
acknowledgment or to make the payment,’ 

The section, therefore, deals with persons 
who .are under disability such “as the 
defendant's ousband here. If at the time 
when the acknowledgment was made the 
defendant had been appointed’ the com- 
mittee. or manager.of her husband's prop- 
erty, then she clearly would .have come. 


$ò 


within tle provisions of s. 21.(1) of the: 


Limitation “Act as s. 75 of.the Indian 
Liinacy-Act permits every manager of the 
estate of the lunatic appointed under the 
Act to pay all just claims, debts and 


liabilities due to or by the estate of the- 
lunatic; but- she never was so appointed.- 


Tt is argued that she was not his lawful 
guardian either and that the section. as 


regards guardianship’ can have no applica-’ 


tion to majors and that, even as regards 
minors, a defacto guardian has no power 
to. acknowledge a‘debt so as to bind a 


minor and. Ramasami Pillai v. Kasinath- 


Iyer 108 Ind. Cas. 529 (1), is relied upon. 
In that case at-p.536* Kumaraswami Sastri, 
J. says :— eee Ser” Takes 


“Section 21 of the Limitation Act says “the expres- ` 


sion ‘agent duly authorised’ referred to in bs. 19 and 
20 shall, in the case of a person under disability, 
include his lawful guardian, committee or manager 


to sign the acknowledgment or to maké the pay-` 


meni,” It can hardly be said that a- person who 


takes .upon himself the management of property. 


without being the legal guardian under Hindu Law 
or & guardian duly appointed by authority can be 
said'to be a lawful guardian undef e. 21.” ~~ ~~ 
. - It is very difficult to see how any question 
of guardianship arises at all in the case 
of a major person. If that person comes 
wider disability by reason of insanity, 
then, in my opinion, anybody, even if it 
is his wife, who does any acts on his 
behalf without being clothed with authority 
conferred by the Indian Lunacy Act does 
not do such acts as the lawful guardian 
of othe person under disability and is almost 
in the position of an intermeddler. Upon 
the’ question as to whether the de facto 
guardian of a minor can acknowledge 
debts -so as. to bind the minor, thereis a 
considerable conflict of opinion. That a 
de -facto guardian can. alienate family 


property so as to ‘hind’ the. minor -there is . 
clear authority for if such-alienation is for. 
néceéssity or for the benefit of the minor. : 
But itis difficult to sce how the acknow- 


ledgment of a debt: can be of benefit to a 
minor and in this case we are not dealing 
with a minor at all but with an insane 
person. . There is a decision of Bakewell, J., 
in Tirapayya Ganjayya v. Mallidt Rama- 
swami (2), in which it was held by him 
that the natural mother of a minor, when 
acting forthe benefit of the minor wasa 
lawful guardian within the meaning of s. 21. 
of the Limitation Act. This case, however, 


(1) 108 Ind. Cas. 529; (1927) M W N 365; AIR: 


1928 Mad. 226 ; 
gg) 12 Ind. Cas. 362; 24M L J 428; (1913) M W N 
“FPago of 108 Ind, Oas [Ed] MMM 
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is not in agreement with Ramasami Pillar 
v. Kasinath Iyer (1). An executor appoint- 
ed under the will of a deceased person 
can by the inclusion of a debt due by the 
deceased in the form of valuation filed with 
the petition for: the grant of letters of ad- 
ministration make an acknowledgment’ of 
that debt--within the provisions of the 
Limitation Act because he is the man to 
acknowledge liability in- his capacity of 
legal representative of the deceased. This 
arises from his position of executor who 
derives from his title from the will and 
immediately upon the testator’s death his 
property. vests in the executor for the law 
knows no interval between the testator's 
death and the vesting of the property. In 
Raja Rama v. Fakruddin Sahib (3), it was 
held that the position of an administrator 
is very different and that he derives his 
title wholly from the court and.has no 
title until letters of administration are 
granted and the ‘property of the deceased 
vests in him only from the time of the. 


- grant. In my view, the defendant had no 


authority to acknowledge the suit debt on - 
her husband’s behalf. She certainly had’ 
no direct authority and I cannot see that 
she had any implied authority to doso. It . 
is true that a wife has an implied authority ` 
to pledge the crèdit of her husband dor 
necessaries and that this implied authority 
is not taken away or diminished by reason. 
of her husband’s-insanity. But it is a limit- 
ed authority and ‘limited only to necessaries, 
But it is contended on behalf of the respond- 
ent that as it was necessary for the defend- 
ant to put ina petition’ to get herself 
appointed guardian and manager under 
the “Indian” Lunacy“Act and es it was neces- 
sary for that purpose to set out the assets | 
and liabilities’ of her insane husband," the 
admission, she is -alleged to have made wab. : 
a nécessary: one and” ‘that'she was in fact 
an agent of necessity." But I do not think ` 
that she was an agent of necessity or that 
it follows that she had any implied authc- 
rity to ecknowledge the debt on behalf of 
her insane husband. Itis further contended _ 
on behalf of the responcent that -the lower - 
Court hes found’ that the respondent was . 
managing her husband's business and that ' 
as manager of his business sae had: autho- | 
rity to pledge his ciedit and acknowledge 
his debts. I take the finding to'be that the 
defendant was only managing her husband’s © 


_ business after he became insane and not 


(3) 122 Ind. Cas. 504; 58 M LJ 210; A I R 1930 


“Mad. 218; 31 L W 65; Ind, Rul. (1980) Mad. 360; 


(1930) M W N 16; 53 M 480, 
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before. But she certainly could derive no 
authority from her husband to manage his 
business as he was insane. In my opinion 
the Districs Munsif was wrong in holding 
that the suit debt hed heen acknowledged. 
This Civil Kevision Petition must, therefore, 
be allowed with costs, the lower Court's 
. decree set aside and the plaintiff's suit dis- 
missed with costs. 
Bardswell, J.—I agree. 
AN. - Revision accepted 


LAHORE HIGH COURT. 
Criminal Revision Petition No. 34 of 1933. 


March 17, 1938. oe 


Dair SINGH, J. 
BISHEN DAS—PETITIONER 


VETSUS 
Bibi AMAR KAUR—-COMPLAINANT— 
OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), s. 488— 
Proceedings under—Jurisdiction- Court at place 
where husband is actually residing. 

The court at the place where the husband is 
residing when proceedings under e. 488, Criminal 
Procedure Code, are started, has jurisdiction to 
entertain the proceedings. The fact that the hus- 
band's father was residing in another place does 
not invest the court in that place with jurisdic- 
tion. 

Case reported by the Additional Sessions 
Judge, Lahore. i ; 

Report.—The petitioner's wife has insti- 
tuted a complaint for maintenance against 
him under s. 488, Criminal Procedure Code, 
at Lahore. The petitioner who is a Govern- 
ment servant posted at':Delhi since 1927, 
objects to the jurisdiction of the Lehore 
Courts on the ground that he has no resid- 
ence at Lahore and that he now resides and 
has for several years resided at Delhi. The 
Magistrate having overruled the objection 
the petitioner has come up on revision. 

Section 488, Criminal Procedure Code, 
as I read it, confers jurisdiction on courts 
imany district 

(1) where the husband resides or is, or 

(2) where the husband and wife last re- 
sided together, 

It isan admitted fact that the petitioner 
who isin Government service, has heen post- 
ed at Delhi since 1927. He obviously is and 
has been residing there. 

It is also common ground that the hus- 
bend and wife last resided together at 
Delhi. It appears to me that, ynder these 
circumstances, the Courts at a and not 
at. Lahore have jurisdiction. 

The learned Magistrate has noted that the 


accused received his education at-Lahore; .. 
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that he was married at Lahore; that he per- 
formed his adoptive father's kirya karam 
at Lahore and that his adoptive father's 
widow lived for some time at Lahore after 
the death of her husband which took place 
several years ago, (though she now admitted- ` 
ly resides at Delhi with the petitioner since 
one and a half years). It appears to me that 
all these considerations are beside the point 
for determining where the husband “resides 
or is” within the meaning of s. 488¢ of the ` 


Criminal Procedure Code. 


It is further stated that the petitioner 
owns a piece of land at Khui Miran in this 
district; but that too, in my opinion, cannot’ 
help us to fix the petitioner's residence at 
Lahore. The petitioner in‘ fact states that 
even this piece oflandwas purchased benamt 


` in his name. 


The petitioner has deposed that he himself. 
owns or possesses no residential house or in 
fact any property at all in Lahore. 

It is also mentioned by the learned Magis- 
trate that the deceased adoptive father of - 
the plaintiff used to reside at Lahore and 
owned property here. The whole of the 
property, however, has been left by him to 
his widow. This adoptive father himself, 
according to the petitioner, belonged origi- 
nally to Gujrat. The mere fact that he re- 
sided at Lahore before his death several 
years ago does not, in my opinion, mean that 
the petitioner now “resides or is” at Lahore 
for purposes of these proceedings under 
s. 488-of the Criminal Procedure Code. 

The petitioner, who is a Government 
servant liable to be transferred fron place - 
to place, has really no fixed or permanent’ 
residence and he “resides” where he-is for - 
the tirne being. He, therefore, now is or re- 
sides at Delhi. 

It is prayed that the order of the learned - 
Magistrate assuming jurisdiction at Lahore 
should be set aside. < 

Mr. Brij Lal, for the Petitioner. 

Mr. Devi Das, for the Opposite Party! 

Order. — There is nothing shown me that 
the petitioner resides 12 Lahore now. The 
jact that ‘his edoptive father did so has no- 
thing to do with the point. I, therefore, ac- 
cept the reference and set aside the order of, 
the learned Magistrate holding that the . 
Lahore Court has jurisdiction. a. 

N. Reference accepted, | 


52 CHIDAMBARA SIVAPRAKASA V. MANICKAM PILLAL. ` 


S MADRAS HIGH COURT. 
Letters Patent Appeal No. 115 of 1929. 
January 11, 1933. 
BrasLeyY, O; J., AND BARDSWELL, J. 
Sri CHIDAMBARA SIVAPRAKASA 
PANDARA SANNADHI AVERGAL— 
| PLAINTIFF— A PPELLANT 


Versus 
MANICKAM PILLAI AND ANOTHER 
— DEFENDANTS— RESPONDENTS. 

Hindu Law—Religious endowments —Mutt— 
Permanent lease by head of mutt, whether wholly 
void. : 

A permanent lease granted by the head of a mutt 
is not wholly void, but will be good at least for the 
life-time of the grantor. 


The endowments of a Hindu muttare not“ con- 


veyed in trust”, nor is the head of a mutt “a 
trustee ” with regard tothem save asto any speci- 
fic property proved tc be vested in the head for a 
specific and definite object Andalam Hanumanthu 
v. Peruri Kristabrahmam (1), distinguished, Vidya 
Varuthi v. Balasami Ayyar (2), relied on, Subbaiya 
Pandaram v. Mahomed Mustapha Marcayar (3) and 
Ishwar Shiam Chand Jia v. Ram Kanai Ghose (4), 
referred to. 


~ Letters Patent Appeal against the judg- 
ment of Mr. Justice Sundaram Chetty 
dated September 3, 1929 and passed in 
Second Appeal No. 64 of 1926, preferred to 
the High Court against the decree of the 
Court of the Subordinate Judge, Mayava- 
ram inA. S. No. 51 of 1924 (A. §.No. 
378 of 1920, District Court, Tanjore, O. S. 
No. 224 of 1918, on the file of the Court of 
ane cus District Munsif of Tiruva- 
ur. 

Mr, T. V. Ramanatha Iyer, for the Appel- 
lant. l 

Mr. 
ents. 
„Beasley, C. J.—This Letters Patent Ap- 
peal arises out ofa suit filed by the plaint- 
iff-appellant for the recovery of possession 
of the plaint mentioned mana together with 
arrears ofrent from the defendants to whose 
ancestor this site was granted by the 
plaintiff under a registered lease deed 
Ex. A dated July 3.1891. The appellant's 
case is that heis the head of Sivaprakasa 
Swamigal Mutt, that the suit property which 
is ‘situated inDappuram village belongs to 
the aforesaid ‘mutt and that it was leased 
out tothe father of defendants Nos. 1 to 3 
who took it for erecting a house uponit 
for his occupation. The plaintiff's claim 
was resisted by the defendants on several 
greunds. It was urged that the lease grant- 
ed by the plaintiff was a permanent lease 
that no default was made inthe payment of 
rent, that the plaintiff's suit was barred by 
limitation and that inthe case of eviction a 
sum of Rs, 1,000 should he paid as com- 


V. Balasundaram, for the Respond- 


14616 


pensation for the house built on the sui 
site. The lower Courts found that the lease 
granted under Ex A was a permanent 
lease. The Subordinate Judge found that 
the permanent lease was not granted for 
any benefit or necessity of the mutt; but 
ona consideration ofthe case law upon the 
point, he held thatthe lease in question was 
good till the end of the plaintiff's lifetime 
whatever might be the binding character of 
it so far as the plaintiff's successor was con- 
cerned. The Subordinate Judge, there- 
fore, dismissed the plaintiff's suit, confirm- 
ing the decision of the first court. On 
second appeal, Sundaram Chetty, J., upheld 
the view of the Subordinate Judge and dis- 
missed the appeal. 

Itis clear from the plaint that theclaim 
was put forward in respectofthis property 
as being the property with which the mutt 
was generally endowed and, therefore, the 
position does not fall to beconsidered from 
any other pointof view. The position, there- 
fore, is that the appellant the head ofthe 
mutt is not in the position of a trustee 
holding property vested in him or inthe 
religious institution for any specific pur- 
pose. He occupies the position of the head 
ofa mutt not that of a trustee and our learn- 
ed brother in second appeal rightly draws 
the distinction between the two classes of 
persons. It is argued here that it is well- 
settled that, though the head of a mutt may 
grant a leaseof property of the mutt, he 
can only do soforhis lifetime and that 
any alienation beyond his lifetime is 
invalid and, it is argued also, void ab initio. 
It is of course wellsettled that the head ‘of 
a-mutt: can grant a lease of the property 
of the mutt for his lifetime. In this case 
we are not dealing with an alienation made 
by the predecessor of the plaintiff. It was 
the plaintiff himself who granted the lease 
and he granted a permanent lease. What 
is the position? Is that lease at any rate 
valid for his lifetime or is he entitled 
during his lifetime to go behind what he 
has doneand to have that lease declared 
invalid? It is worthy of note that except 
by inference even in this suit there is no 
claim for anysuch declaration. It seems 
to be merely a suit for possession but, in 
my opinion, even had there been a claim 
in this suit or a claim put forward by the 
plaintiff to set aside his alienation, it must 
have failed. The whole question really 
turns upon what is the effect of an aliena- 
tion by the head of a mutt beyond his 
lifetime. What is to happento a perma- 
nent lease granted by the head of a mutt? 
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It is argued here, as before stated, on 
behalf of the appellant that-the effect is to 


renderthe whole lease void. It is argued 
that the court cannot separate the good 
part of the lease from the bad part; and 
in support of this proposition a decision 
of this court has been referred to, viz., Anda- 
lam Hanumanthu v. Peruri Kristabrah- 
mam (1) a decision of Kumaraswami Sastri, 
J., wherehe held that an alienation made 
by atrusiee of wakf property was void 
ab initio. Whatever may bethe position 
of a trustee of a wakf, we are not here 
faced with that position at all. We are 
faced with an alienation made by the head 
of a mutt and in my opinion, the decision 
referred to is of no application here; and 
evenifit were, it is not a decision which 
I should be inclined to follow much though 
I respect the decision of that very learn- 
ed Judge. But in my opinion, we are not 
called upon to say whether that decision 
was a correct one or not. It is 
perfectly clear to me as it was indeed to 
Sundaram Chetty, J., that if the head of 
a mutt grants a permanent lease, the lease 
at least enures for hislifetime and is a 
valid one. This is what was held in 
Vidya Varuthi v. Balusami Ayyar (2) and 
it wasthere held amongstother things that 
the endowments of a Hindu mutt are not 
“conveyed in trust’, nor is the head of a 
mutt “a trustee” with regard to them save 
asto any specific properly proved to be 
vested in the head for a specific and 
definite object. This case of course is 
very miuchin point in distinguishing the 
position of a trustee and what he does 
from the position ofthe head ofa mutt and 
what he does. It was held also in that case 
that wherethe head ofa mutt has granted 
a permaneni lease although different con- 
siderations may arise when the successor 
of the grantor comes upon the field and 
adverse possession may at any rate be 
obtained against him. The position is dealt 
with at p. 854* where the argument on 
the question of limitation is considered as 
follows: — 

“That article (Art. 144) declares that 
for possession of immovable property or any in- 
terest therein not hereby (ù. e, by schedule) 
otherwise specially provided for” the period of 
limitation is twelve years from the date when the 

(1) 104 Ind. Oas. 315, 26 LW 202; ATR 1927 
Mad. 829 

(2) 65 Ind. Cas. 161; 44 M 831; (1921) M W N 
449; 41M LJ3t6; 3 UPLR(P O 62:15 LW 
Ir; 3IMLT 66; 3P LT 245; 481 A 302: 260 W. 


N 53.; 24 Bom. L R629; 20 A LJ 497; Al R 
1922 P C 123 {P C). < 
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possession of the defendant became adverse to the 
plaintiff, In view of the argument it ‘is necessary 
to discover when, accordingto the plaintiff, his 
adverse possession began. He was let into posses- 
sion by Mahant No.1 under a lease which purport- 
ed to be a permanent lease, but which under the 
law could enure only for the grantor’s lifetime. 
According to the vell-settled law of India (apart 
from the question of necessity which does not 
here arise) a Mahant is incompetent to create any 
interest in respect of the mutt property to enure 
beyond his life,” 

It was accordingly held that the lessee as 
against Mahant No.1 did not acquirea 
title by adverse possession as he was 
unable to prescribe against Mahant No. 1 
who was, although purporting to grant a 
permanent lease, granting a lease which 
wasto enure only for his lifetime. This 
case was considered in a more recent 
decision ofthe Privy Council in Subbaya 
Pandaram v. Mahomed Mustapha Marcayar 
3 


A further argumenthas been put forward to the 
effect that [the Statute of Limitation begins to run 
afresh as each new trustee succeeds to the -office, 
and in support of that view reliance is placed on 
the case of Ishwar Shiam Chand Jiu v. Ram 
Kanai Ghose (1), and on the case of Vidya Varuthi 
v. Balasami Ayyar (2) but these authorities do not 
assist the appellant. In each case they relate to 
the effect of anattempt on the partofa trustee to 
dispose of the property by a permanent mukkarart 
lease This hehasno power to do though he is 
at liberty to dispose of it during the period of his 
lifeanda grant made fora longer period is good 
but good only tothe extent of his own life inter- 
est.” 

In both these casesthere is, in my opin- 
ion, clear authority for the view taken by 
Sundaram Chetty, J., that although the 
payment lease was invalid it was good at 
least for the lifetime ofthe plaintiff. 

For these reasons, I agree with the 
judgment of Sundaram Chetty, J., and dis- 
miss the Letters Patent Appeal with 
costs. , 

Bardswell, J.—I agree with my Lord 
the Chief Justice and have nothing to 
add. 


AWN. Appeal dismissed. 

(3) 74 Ind. Cas. 492; 46 M751 at p. 756; 2LA L 
J 730; A 1 R 193) P O 175, 45 M L ABA; 25 Bom, 
L R 1275: 18 L W 903 (1924) M W N65; 28 OW 
N 493; 2 Pat LR :01; 33 M LT 285; 59 IA 295 
PO . 
l (4) 10 Ind Cas. 683, 33 O 526; 15 OW N417;9M 
L T 448; 8A L 1529; 13 Bom. L RASI; 1tOL J 
239: (1911)2 M W N23]; 21 M L 51145; 381A 76 
(PO). 
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| PATNA HIGH COURT. 
(Criminal Revision Application No, 154 
of 1933. 
April 18, 1933. 
DHAVLE, J. 
AJAB LAL RAI and ANOTHER— 
PETITIONERS 
Versus 
BHAGAWAN SAHU—OPPOSITE 
PARTY. 

Criminal Procedure Code (Act V of 1898), .244— 
Summons case—Process issued on witness—Attendance 
of witness, if to be compelled—Discretion of Court. 

Section 244, Oriminal Procedure Oode, does not 
give any discretionary power in summons cases to 
refuse to compel the attendance of a witness on 


whom the court has already issued process. 
Daulat Singh v. Brinda Beldar (1), relied on. 


Criminal Revision Application against an 
order of the Magistrate First Class, Monghyr, 
with appellate powers, dated February 
3, 1933, dismissing an appeal against the 
order of the Sub-Deputy Magistrate, Second 
Class of Monghyr, dated December 12, 
1932. 

Mr. C. P. Sinha, for the Petitioners. 

_ Messrs. S. P. Varma and K. Sahai, for 
the Opposite Party. 


Judgment.—The petitioners were con- 
victed by a Second Class Magistrate of 
Monghyr of an offence under s. 352 of the 
Indian Penal Code and sentenced to pay 
fines of Rs. 30 each with two weeks’ rigorous 
imprisonment in default. An appeal which 
washeard bya Magistrate with appellate 
powers proved unsuccessful. Mr. Justice 
‘Rowland issued a Rule after observing as 
follows :— 

“The only subetantial point that could be 
taken was that it was a fit case for compromise. 
and that the court below unnecessarily discuseed 
the question of accounting between the parties 
which is irrelevant. I will give the parties one 
more opportunity to compromise”. 


Mr. S. P. Varma who appears for Bhaga- 
wan Sahu, the complainant, informed me 
at the outset that he was not agreeable to 
a compromise. ‘The question thus arose 
-whether it was a fact thatthe courts below 
had unnecessarily discussed the question 
of aécounting between the parties which was 
irrelevant. 

“ It appears that on July 28 last, Bhagawan 
Sahu executed a mortgage bond in favour 
of the petitioner Ajab Lal for Rs. 465 out 
of which an old debt was to be fully satisfi- 
ed and Rs. 170 was to be paid to him in 
cash. On July 29, Bhagawan Sahu asked 
the petitioners for the balance of Rs. 170 
and it is said that on this occasion not only 
was he not paid but the registration receipt 
was snatched away from him. Bhagawan 
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Sahu made several other attempts to obtain 
payment; and when on the August 28, he 
went once more to the house of the peti- 
tioners and demanded his money, there was 
an altercation and Bhagawan received 
slaps and blows with fists. That was the 
prosecution story. 

The defence was that the story of assault 
was false and that following on the registra- 
tion of the mortgage bond a panchayati 
was held to ascertain what was actually 
due to Bhagawan Sahu. On calculation it 
was found that only Rs. 100 was due to 
him, and not Rs.170 as claimed by him; 
that he actually accepted Rs. 100 in the 
presence of the panchayati but did not 
make over the registration receipt to the 
mortgagee pending payment by the mort- 


gagee of the arrear rent due to the 
landlord the Banaili Raj; that subse- 
quently the petitioner Ajab paid the 


rent and tried to obtain from Bhagawan 
the receipt duly endorsed but failed. 
Bhagawan Sahu meanwhile concocted 
this false case in order to compel Ajab to 
pay more. 
- On this defence the learned Advocate for 
the petitioners has found it impossible to 
maintain the contention that accounting 
between the parties was irrelevant. A 
vital part of the defence story was the 
panchayati, and inorder to understand and 
believe in this panchayati it was necessary 
to see whether in fact Bhagawan was 
entitled to Rs. 100 only. The petitioners’ 
case taken at its highest was that Rs. 5 
had been paid to Bhagawan, Rs. 12 spent 
as costs of the registration, and Rs. 30 and 
odd paid on account of arrear rent to the 
Banaili Raj. Bhagawan only agreed with 
the first and third of these items, and even 
if the petitioners be given credit for the 
second item’ as well, the balance due to 
Bhagawan would be not indeed Rs. 170 
nor also Rs. 100 but Rs. 123. ; 

After dealing with the question whether 
the matter of accounting was irrelevant, 
the learned Advocate urged that the courts 
had made a mistake in the accounting. 
Here he was on stronger ground. The 
payment of Rs. 30 and odd as rent 10 
the landlord was admitted by Bhagawan 
Sahu in his cross-examination, but curious- 
ly enough the trial Court included it along 
with the story of the panchayati as a 

“tame affair nothing short of a stage managed 
show.” 

The appellate Court also apparently 
disbelieved the story of payment of the 
yent, for otherwise it is impossible to 
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understand its observation that 

“no receipt has been “produced in corroboration 
of the oral testimony that rent was paid by Ajab Lal 
to Raj amlas." - 

If the courts disbelieved the story of 
payment of the rent amounting to Rs. 30, 
they were clearly in error in view of the 
admission of Bhagawan Sahu himself. It 
does not, however, seem to me that this 
makes any substantial difference to the 
point directly in issue, namely, the assault 
on he complainant which the defence 
-sought to. negative by showing that the 
complainant had been satisfied at the 
panchayati by receipt of Rs. 100 and had 
not gone to the petitioners again to demand 
his dues, Itisimpossible to believe that 
the appellants could have satisfied him 
with Rs. 100 only. 

This, however, does not end the matter. 
There isa clear point of law in the case 
of which it is easy to lose sight in the 
somewhat remarkable prolixity of the ap- 
plication in revision. This point concerns 
‘the failure of the trial Court to compel the 
attendance as a defence witness of one 
Babu Tapsi Lal, Vice-Chairman of the 
Union Board, to whom the case had been 
referred at an early stage for enquiry and 
report. The witness was actually sum- 
moned, but did not appear. He was sum- 
moned again by post and sent a medical 
certificate expressing his inability to attend 
on the date fixed. Upon this the Sub- 


Deputy Magistrate ruled : 

“Considering the point urged by the defence 
Pleader I do not think that his evidence in this case 
is essential So I decline to allow the defence any 
further adjournment,” 


The trial proceeded, and in his judgment 
the Sub-Deputy Magistrate commented on 
Babu Tapsi Prasad’s report that it appear- 
ed 

“clear that it was written up by somebody elsa 
and signed by him”. : 

He nevertheless did consider the report 
in relation to the discrepancies urged 
before him. The Appellate Court, however, 
seems to have excluded from consideration 
the report of Babu Tapsi Prasad with 
the result that the force of the discrep- 
ancies (such as they might be) relied upon 
by the defence could not have been ap- 
preciated. The learned Deputy Magis- 
trate observed that the trying Magistrate 

“was certainly wrong in referring to and com- 
menting on the report of the enquiring officer without 
examining him ;" ae 
and this clearly implies that the Appel- 
late Court could not have taken the report 
into account. This result could not have 
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been contemplated by the law. In Daulat 
Singh v. Brinda Beldar (1) it was held 
that there is no discretionary power given 
in summons cases (and the present was 
a summons case) by s. 244, of the 
Code of Criminal Procedure to 
compel the attendance of a 
witness upon whom the court has -already 
issued process. Apart, moreover, from 
the technicalities of the law, the Appellate 
Court was less than fair to the accused in 


` declining to call his witness for supporting 


such refusal and declining also to take 
his report into account, though I do not 
wish to say anything to minimise-the ir- 
regularity of considering the report without 
calling the witness. i 

On this ground then, the application in 
revision must be allowed. The convic- 
tions and sentences passed upon the 
petitioners are set aside. In view of the 
circumstances of the case I do not con- 
sider it necessary to pass an order that the 
case be taken up from the stage at which 
the trial became irregular by reason of 
the failure of the trying Court to enforce 
the attendance of the witness. 

N. . Application allowed. 

(1) 30 O 121. ‘ 


CALCUTTA HIGH COURT. 
Civil Appeals Nos. 2446 to 2448 of 1930. . 
December 20, 1932. 
MUKERJI, J. 
SURENDRA NATH SARKAR— 
APPELLANT 
versus 


POORNACHANDRA MUKERJI— . ' 
| RESPONDENT. 

Bengal Tenancy Act (VIII of 18854, s3. 180— 
Utbandi tenancy—Nature of—Ljectment of utbandi 
tenant—Verbal demand for  possession—Sujficiency 
Of. 
PE to the custom regulating utbandi ten- 
ancies, ths tenants retain as tenants only solong as 
the period ot the agreement has not run out, but, 
a3 soon a3 that period expires, the tenancy ceases 
and thzir ozcupation of the 1ands depends entirely 
on the will of the landlords, and their rights, if any, 
are in no sense higher than those of tenants-at-will. 
For the ejestment of sucha tenant, where there is 
no written lease, a verbal demand for possession is 
sufficient. Deonandan v. Maghu \6:and Amrita Lal 
Mukerjee v. Giridhari Ghose 1), referred to. 


Civil Appeals against the appellate decrees 
of the Additional Sub-Judge, Nadia dafed 
July 8, 1930. : 

Mr. Phanibhushan Chakrabarti for 
Prakashchandra Pakrashi, for the Appel- 


lant, ; 


. all utbandi 
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Messrs. Debendranath Bagchi Jr., Mohini- 
mohan Bhattacharya and Neelmani Gos- 
wami, for the Respondent. 

Judgment.— Prior to the amendment 
introduced in 1928 into the Bengal Tenancy 
Act, 1885, which has secured some measure 
of protection to utbandi raiyats in the 
matter of rent and status, their position 
was very precarious under the Act as it 
stood till then. The nature of their rights 
and liabilities have been explained in 
several cases amongst which reference 
may be made to Kinny v. Issur Chunder 
(1), Mirzan Biswas v. Hills (2), Dwarkanath 
v. Noboo Sirdar (8), Premanund v. Shoo- 
rendra Nath (4) and Beni Madhab v. Bhoban 
Mohan (5). Descriptions given of the 
characteristics of utbandi holdings are not 
quite the same in all these cases and it 
is clear thatthe incidents of such holdings 
vary underthe influence of custom. But 
the outstanding general conception of 
holdings seems to be that 
theland which is specified remains the 
Thas Khamar land of the landlord, and 
the raiyat-is allowed to occupy it for 
a season or for a year, and the raiyat 
pays rent at a given rate for so much 
of it as he cultivates during that term; 
that the landlord is not bound to give the 


land to the same raiyat nor is the 
raiyat bound to take it, in the 
next season of the next year; that 


in some places there is a custom under 
which the raiyat hasa sort ofa lien which 
entitles him to occupy the lands for three 
years if heelects to do so and that there 
isan implied agreement that if without 
fresh rates being fixed,the raiyat occupies 
the lands for the next season or year he 
would pay at the same rate also for the 
lands he may cultivate during the period 
of such occupation. 

The question to be considered in these 
cases is whether for ejectment of an utbandi 
raiyat notice is necessary und if so, notice 
of what character. Utbandi raiyats cannot 
acquire aright of occupancy untill they 
have heldihe land for 12 continuous years 
s. 180 (1)], and Chap. VI of the Act which 

eals with non-occupancy raiyais is not 
applicable to them is. 180 (2)]. It is true 
that the Bengal Tenancy Actnot having 
made any provision asregards this matter 
wehave tolookto the generaliaw. Now, 
having regard tothe incidents of utbandi 

(1) W R Gap. (Act X) 9% 

(2) 3 W R (act X) 159. 

(3714 W k 193, 

(4) 20 W R 329. 

(5) 17 0 393. 
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holdings to which reference has been made 
it is clear that unlessit is otherwise under 
a special custom thatthere may bein vogue 
the right to occupy the land does not enure 
beyond a particular season or a particular 
year, and, therefore, an ordinary utbandi 
tenancy, having regard to custom, such 
as regulatesit ordinarily, cannot be regard- 
ed as a lease fromyearto year. Section 
106, Transfer of Property Act, therefore, can 
haveno application. No exceptional cir- 
cumstances nor any extraordinary custom 
suchas has been referred to above have 
been established in this case. It must 
therefore, be held that under the custom 
by which the tenancies in these cases are 
tobe regulated the tenants remain ten- 
ants only so long as the period of the 
agreement has not run out, but as soon as 
that period expires the tenancy ceases and 
their occupation of the lands depends 
entirely on the will of the land- 
lords, and that in that view their rights, 
if any, areinno sense higher than those 
of tenants-at-will. 

That being the position, and there having 
been no written lease,a verbal demand for 
possession was, in my opinion, sufficient: 
Deonandanv. Maghu (6). It may be pointed 
out that ithas been held bythis court that 
as the settlement is for a year only no 
notice is requiredto be given by an utbandi 
tenant tothe landlord in abandoning the 
holding: Amrita Lal Mukerji v. Giridhari 
Ghose (7). Such verbal demand has been 
proved. Another contention hasbeen put 
forward,namely that the decision should 
be revised in view of the result ofthe pro- 
ceedings taken under s. 160-A: of the Act,. 
after the institution of thesuits. This con- 
tention cannot be upheld. The appeals 
are dismissed with costs. 

N.-A. Appeals dismissed. 


(6) 3£ 057:5 OL J181; 11 0 W N 225, 
(1)5 OLJ 298: 11.0 W N 581. 





PATNA HIGH COURT. 
First Civil Appeals Nos. €8 of 1929 and 
77 of 1930. 
December 19, 1932, 
Wort AND FAZL ALI, JJ. 

Me. J. H. PATTINSON AND 0OTAERS—- 
DEFENDANTS—APPELLANTS 
versus 
Srimatti BINDHYA DEBI—PLAINTIFF 
RESPONDENT. 

Interest Act (XXXII of 1839), proviso—Interest 


for mere detention of money—Mesne profits, interest 
for—Whether awardable—Contract Act (1X of 1872), 


e 
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8, 78—Absence of stipulation—Interest, if canbe 
awarded—Companies Act (VII of 1913), s.28— 
Companies incorporated under the Act, if separate 
legal entiites—Principal and agent—Suit against 
both—Remedy only against one—Equitable princi- 
ples—A pplicability, 

Under s. 73, Contract Act, there is no warranty 
for awarding interest for the mere detention of 
money after the date has arrived upon which it 
should have been paid, unless the matter can be 
brought within the Interest Act or its proviso. [p. 
61, col. 1] 

[Case law discussed.) 

In the absence of any demand or of any stipula- 


tion as to interest, a person who-has advanced 
money to another for supply of- goods 
is entitled on default to recover only the 
advance and damases viz, the difference in price 


between the contract rate and the market rate, and 
not also interest on the advance by way of damages 
for the period between thedateof breach and the 
date of suit Ramalinga Mudaliar v. Muthuswami 
Ayyar (10), relied on, Jwala Prasad v. Hoti Lal 
(Ll) and Kirpal Singh v. Jewan Mal (12), referred 
to. [p. 61, col. 2.) 

Interest on mesne profits is recoverable on equit- 
able grounds and it may be awarded from date of 
suit. Where interest is awarded from an earlier or 
a later date, thedecree should contain special rea- 
sons why it is so awarded. Hurropersaud Roy v. 
Shamapersaud Foy (13) andInglisv Sarju Prasad 
(14), discussed. [p 62, col 1.] 

The rule of equity, justice and good conscience 
means a rule of the Common Law of England or 
rules of equity, not as binding upon Indian Courts, 
but as a guidance in determining the matters which 
come before them in which there is no rule of 
Indian Law. Maine and New Brunswick Electrical 
Power Company Ltd. v. Hart (18), referred to. [p. 
62, col 2.) 

Companies incorporated under the Companies 
Act are separate legal entities. Sclaman v. Solaman 
d Co Ltd. (1), referred to. [p. 57, col. 2.] 

Where an undisclosed principal is made a defend- 
ant in a suit he will be liable, but when both 
principal and agent are made party defendants, 
only one of them is liable. [p. 58, col 2] 


First Civil Appeal against a decision of 
the Subordinate Judge of Dhanbad, dated 
February 6, 1929. 

Messrs, P. R. Das and N. N. Roy, for the 
Appellants. 

Dr. Sir Sultan Ahmad, Messrs. Monohar 
Laland A.K. Mitra, for the Respondent. 


Wort, J. These appeals arise out of two 
actions brought by the plaintiff claiming 
royalty, cess and damages. Incidentally 
there was also a claim for interest prior to 
the institution of the suit as well as after- 
wards. These claims were based on a 
mining lease dated March 17, 1915. The 
defendants are the appellants. The first 
defendant isone J. H. Pattinson, the second 
defendant is the New Sinidih Coal Co. 
Ltd., and the third’ defendant is H. V. Low 
& Co. Ltd. 

Inthe action outof which Appeal No.88 
of 1929 arises there was a claim for royal- 
ty, cess, damages and interest. In the 
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action out of which Appeal No. 77 of 1930 
arises, there was involved the question of 
royalty and interest only but before this 
conrtno question arises as regards royalty. 
The matters which come before us are 
questions ‘of cess, damages and interest. 

I propose, inthe first place, to deal with 
the position of the defendants in the action. 
Under a patta dated 1908 the plaintiff.had 
got a prcspectling lease with regard tocertain 
mining lands. In March of 1915 by reason 
of an option which had been granted by 4 
sub-lease of 1914, Pattinson the first defend- 
ant took a mining lease for the unexpired 
term created by the patta of 1908 in 
favour of the plaintiff, and it is under that 
lease of 1915 that this claim is brought. 
Itis not necessary tostate any other fact at 
the moment in dealing . with the position 
of the three defendants in the action.” It 
is clearthat onthemerits of the questions 
themselves, that is to say the question of 
cess, interest and damages, considerations 
which apply toone apply to the others: but 
Mr. P. R. Das in appearing for all the 
defendants contends that there are certain 
other questions which are applicable to de- 
fendants Nos. 2 and 3 only and on the sub- 
missions which he makes it is contended 
that they must be dismissed from the action. 
The New Sinidih Coal Co., that is the 
second defendant, appears to have been a 
company which was promoted by Messrs. 
Pattinson and Low, who were the lessees 
under the lease of 1915, There is no clear 
evidence regarding them but it is suggested 
in the plaint that Pattinson, Low and the 
New Sinidih Coal Co. are one and the same 
person, : That statement may be truein the 
sense that there are no share-holders in those 
two companies other than Pattinson and Low 
but ofthat we have .no evidence. But it 
cannot be said that the New Sinidih Coal 
Co, Lid , and Low & Co. Ltd., are the same 
person or persons as Pattinson and Low in 
the eyesof thelaw. There is no dispute 
that they, defendants Nos. 2 and 3, are com- 
panies which had been incorporated under 
the Indian Companies Act and the position 
therefore, in law is that they are separate 
legal entities. Of that therecan be no doubt 
—Solamonv. Solamon & Co. Ltd. (1). There 
is a recent Full Bench decision* of this court 
which bears on the point. 

Now we have no evidence in the ease as tO 
whether the New Sinidih Coal Co., had taken 
an assignment or sub-lease from Pattinson’ 
and Low. It is clear, however, that the 


(1) (1897) A 0'22; 66 L J Ch. 33; 75 LT 426; 45 
W R 193; 4 Manson 89. 


*See 134 I. 0. 421—[Ea 
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New Sinidih Coal Co., in spite of what the 
learned Judge in his judgment has said, 
was not a party to the leaseof1915; but 
that does not conclude the matter, I have 
already referred to the suggestion madein 
the plaint as regards the personality of these 
three defendants, but in the written statement 
defendants Nos. 2 and 3 made this aver- 
ment,having denied their liability to pay 
Cess, 
“that these defendants are bound and governed by the 
terms of the indenture dated March 17, 1915 and 
nothing is payable by these defendants except what 
ja mentioned in the said Indenture”. 

Mr. P. R. Das would have us ignore that 
admission on the ground that, if we accept 
that as anadmission that the defendants 
are liable, we shall be splitting up the con- 
tentions inthe written statement and dis- 
regarding therefore, their denial of their 
liability as regards cess. But their denial as 
regards liability to cessisa denial that in 
point of law, on the construction ofthe deed 
by which they say they are bound, they are 
liable; but the paragraph which I have just 
read can be construed only on the assump- 
tion that they are admitting that some trans- 
action had taken place which binds them 
tothe term of the lease because, as I have 
said, it is clear that they were not parties 
to the lease; they could be bound only by 
the terms of the lease if there had beena 
sub-lease, incorporating the terms of the head 
lease or an assignment, and,in my judg- 
ment, by pleading as they did in para. 5of 
the written statement, they have made it 
unnecessary for the plaintiff toprove that 
there was some transaction suchas the as- 
signment or sub-lease which imposed the 
obligation of the lease of 1915 or the patta 
of 1908 uponthe defendants. In my judg- 
ment, therefore, sofar as the New Sinidih 
Coal Co. is concerned, any liability which 
Pattinson is found to have incurred in this 
action must also be the liability ofthe New 
Sinidih Coal Co. The same argument 
which wasadvanced by the plaintiff with 
regard to the New Sinidih Coal Co. was 
advanced as regards H. V. Low& Co. Ltd. 
That question is somewhat more difficult. 
We still have para. 5 of the written state- 
ment which admits liability on the part of 
Low & Co, Ltd. aswell asthe New Sinidih 
Coal Company Ltd. But the defendan's third 
party have contended in para. 2 of the written 
statement that they were merely managing 
agents of the defendants. Hadthe matter 
rested there, it seems to me that no other 
conclusion could have been reached than 
that at which I have arrived in the case of 
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the New Sinidih CoalCo Ltd. Butin the 
judgments of both the cases tne learned | 
Judge had stated that the defendants H. 
V. Low & Co. Ltd., were the managing 
agents. It istrue, as Sir Sultan Ahmed has 
pointed out, there was no evidence of that; 
but, in my judgment, it is impossible to say 
that there was not some material upon 
which thelearned Judge could have arrived 
at that decision. The mere statement in 
the written statement itself, of course, is 
insufficient; it was necessary for the defend- 
ants to proveit. Butthey have been excus- 
ed from proving it by an admission on the 
part of their Advocates, and there is nothing 
in thecase to show that what the learned 
Judge has stated was incorrect. It seems, 
therefore, that one has to read para.2 with 
para. 5 of the written statement, and even 
taking para. 5 ofthe written statement by 
itself, although both parties may have been 


“bound by the lease of 1915 when once itis 


shown, as the Judge states here, that one of 
them was the managing agent of the other, 
inlaw both cannot be held liable. Had 
Low & Co. Ltd., stood alone as agents for 
and undisclosed principal, undoubtedly 
under the Contract Act they would have been 
liable; but having joined both principal and 
agent, inlaw, only one can be held liable. 
As I have come to the conclusion that 
the New Sinidih Coal Co. is liable, in my 
judgment, for the considerations which I 
have stated, it necessarily follows that Low 
&Co. Ltd. must be dismissed from the 
action. 

Now to come to the question of cess, 
damages and interest. In the lease of 1925 
there is a clause which reads:— 

“The lessees also duly observing all the covenants 
and conditions in the said instrument of lease or 
pattah ofthe seventh day of May One thousand nine 
hundred and eight contained on the part of the lessees 
thereunder to be observed and performed.” 


Then comes the ordinary covenant for 
quiet enjoymentof the mines and premises 
on the part of the lessors. 

Mr. P.R. Das’s argument, in the first 
instance, was that that covenant was 
merely the conveyancer’s method of impos- 
ing liability on Pattinson for such coven- 
ants in the head lease as he would otherwise 
be liable for in law. But it is well 
established in law that a covenant such asI 
have read out incorporates covenants of the 
head lease. One ofthe covenants in the head 


lease was that 

“If Government levies any tax or road cess on me 
in regard to these leasehold mines or coal business he 
shall pay it.” : 
_ In my judgment, therefore, that covenant 
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being incorporated in the lease of 1915 the 
lessee becomes liable. The point, although 
made by Mr. Das, was not seriously pressed. 
Iu my judgment, therefore, Pattinson and 
the New Sinidih Coal Co. are liable as the 
learned Subordinate Judge has held them to 
be liable for cess. 

Before I come to the question which 
involved the chief argument in the case, 
namely, the question of interest, I propose to 
deal with the question of damages. 

Damages, which were claimed by the 
plaintiff, were the costs which the plaintiff 
-had to pay as defendant in the suit by her 
lessor, andin order to recover them she 
sought to prove an agreement by which 
Pattinson had undertaken to pay the 

-liabilities direct to the head landlord. The 
learned Judge has said that there was some 
evidence of this but has come to the con- 
clusion that there was no contract binding 
between the parties. There were letters 
which were produced which show some such 
arrangement for a period prior to the period 
for which the royalty and cess in these 
actions were claimed, but they are far from 
showing that during the period in dispute 
there was such an agreement, and without 
such an agreement il is impossible for the 
plaintiff to say that it was reasonable for her 
to defend the action in the suit of the lessor: 
in other words her liability was one under 
the head lease. The liability of Pattinson 
was a separate liability under his lease, and 
by declining to pay, the plaintiff could not 
pass on the liability to pay costs to the 
defendant Pattinson, which resulted from 
her defending the action. In my judgment 
the Jearned Subordinate Judge was right on 
this point. That disposes of all the 
questions other than the question of interest. 

Interest in this case was claimed and 
was allowed by the Subordinate Judge on 
the amounts claimed atthe rate of 12 per 
cent. per annum. An elaborate argument, 
as I have already stated, was addressed to 
the court on that question. The argument, 
if I may say so, was out of all proportion to 
the sum involved, but the point was urged 
and it is necessary therefore to deal with it. 
At first it was sought to show that the 
plaintiff was liable for inferest by reason of 
the provisions in the head lease or patta of 
1908; but in cl. 140f the lease of 1915 it is 
clearthat the covenants relating to royalty 
and interest {o which I have referred are 
expressly excluded. Interest therefore could 
only be claimed by law, that is to say by 
law other than by contract. The substance 
of the argument on behalf of the defendants 
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wasthis. No interest can be claimed other 
than-under the Interest Act of 1839. Sir 
Sultan Ahmed on the other hand contended 
that interest was recoverable other than 
under the Interest Act of 1839. Mr.P. R. 
Das modified his argumentto some extent 
during the course of the case by admitting 
that there were certain other cases in which 
interest could be claimed under the proviso 
to the Interest Act of 1839. Act XXXII of 
1839 is as follows: — 

“Tt is therefore hereby enacted that upon all debts 
or sums certain payable at a cerfain time or other- 
wise, the court before which such debts cr sums 
may be recovered, may, if it shall think fit, allow 
interest tothe creditor at a rate not exceeding the 
current rate of interest from the time when such debts 
or sums certain were payable, if such debts or sums 
be payable by virtueof some written statement ata 
certain time, orif payable otherwise, then from the 
time when demand of payment shall have been made 
in writing, so as such demand of payment shall give 
notice to the debtor that interest will be claimed from 
the date of such demand until the time of payment, 
provided that interest shall be payable in all cases in 
which it is now payable by law” 

Mr. Das’s modification of his argument 
was to this effect, there are certain cases in 
India, as in England, in which interest was 
already pavable by law at the time of the 
passing of the Interest Act. Those cases 
include cases in which interest is allowed on 
equitable principles. Now the Act, as I 
have said, was passed in 1839 some five or 
six years before there had been passed in 
England what is now known as Lord 
Tenterden’s Act III & IV, Wm. IV, Chap. 
42, the relevant section being s. 28. I men- 
tion the English Act because as Lord Tomlin 
said in the case to which I shall presently 
refer that the twoacts being indistinguish- 
able, cases under the English Law are 
relevant for the guidance and the considera- 
tion of the question which arises. There is 
no doubt what the law was in England at 
the time of the passing of Lord Tenterden’s 
Act. The case of Page v. Newman (2) had 
been decided by Lord Tenterden and 
other Judges in 1829. That laid down 
in substance, except by contract or 
under some commercial usage a party could 
not claim interest. That the law has re- 
mained the same in England since that 
date, apartof course from Lord Tenterden's 
Act, is shown by the case of the London 
Chatham and Dover Railway Company v. 
The South Eastern Railway Company , (3). 
Lord Herschell in that case said, after dis- | 
cussing the various English authorities that 
the matter was governed by the decision in 

12) (1829.9 B& O 378; 4 Man. & Ry. 305,57 UJ 
K B 267; 33 R R204, j 

(3) (1893) A O 429.- $ ©- 
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Page v. Newman (2). I apprehend that the 
law at the time as since was the same in 
India as it is in England. It must be 
obvious that were it not so at thetime of the 
passing of the Interest Act there would have 
been no reason for passing that Act. But 
there may be this difference. In both the 
English Act and in the Indian Act there is 
a-proviso that 

“interest shall be payablein all cases in which it is 
now payable by law.” 


The cases in which it is payable by law 
in India may be different from cases in 
which it is payable by the law in England. 
But one matter is perfectly clear that for 
“the mere detention of money, however 
wrongful, interest could not be claimed as 
damages, : 


Now I propose to come to those cases in 
India from which it might be supposed 
that the law was otherwise. In the case of 
Chhajumal Das v. Brijbhukan Lal (4) Lord 
Morris in dealing withthe case of a bond, 
, where interest was payable after two years 
and in which there was no reservation of 
interest after that period, agreed, with the 
High Court in its construction of the bond 
and expressed the view that it could 
hardly be the intention of the parties 
that no interest was payable after 
the two years. He added even on that 
construction, that isthe construction with 
which he had agreed and which hed been 
‘placed upon the bond by the High Court, 
interest could technically be recovered by 
way of damages. If we areto take that 
statement by Lord Morrisin the case in 
which incidentally there was no discussion 
of the authorities at its face value, it is 
difficult to reconcile it with the decision of 
the Privy Council in the case of 
Kalyan Das v. Maqbul Ahmad (5) in 
which Lord Sumner said that interest 
depends on contract expressed or implied. 
In one sense of the word, perhaps, and 
technically if Imay say so with respect to 
Lord Morris, his statement that damages 
could be recovered by way of interest was 
correct. That leads me to a consideration 
of s. 73o0f the Contract Act upon which 
the statement that damages by way of in- 
terest may be recovered is usually founded. 
Lord Wrenbury in the case of Jamal v. 


W 22 1 A 199; 17, A 511; 6 Sar. 624 (P 0). 

as. 548; 22 OW N 866 at 871: 
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Moolla Dawood Sons & Co. (6). said that 
s.73 ofthe Contract Act was merely de- 
claratory of the right to damages for breach 
of contract. If Imay say so that is obvious 
on the plain reading of the section itself. 
There is nothing in the section which could 
even suggest that interest could be claimed 
merely for withholding money that was 
due. Illustration (n), which is referred to 
is no warranty for such a proposition. Jt 
reads— i 

“A contracts to pay a sum of money to B ona 
day specified. A does not pay the money on that 
day; Bin consequence of not receiving the money 
on that day, is unable to pay his debts, and is 
totally ruined. A is not liabls to make .good to B 
anything except the principal sum he contracted to 
pay, together with interest up to the day of pay- 
ment,” : 

There isnothing to show from this illus- 
tration that the rule of Indian Law which 
wasthe same as English Law, as I have 
already stated, has been superseded. As 
Mr. Mullah says in his book on the Contract 
Act, the illustration does not say that the 
defendant is necessarily liable to pay 
interest. but assumes that he may be so 
under the Act, that isthe Interest Act or 
otherwise and says that he is not in any 
event liable for more. I would add that 
the explanation is: declaratory of the 
principle that the defendant is not liable 
to pay damages in those circumstances. 
A case which is also often referred to in 
this connection is the case of Surja Narain 
Mukhopadhya v. Pratap Narain Mukhopad- 
dhya (7). It is not necessary to state the 
facts of that case excepting to say that it 
was a claim by one brother against another 
for a sum of money which one brother the 
plaintiff had expended in briefing Counsel 
in litigation in which both brothers were en- 
gaged on the same side. Maclean, C. J., as 
did Banerjee, J., held that the claim for 
interest that was made inthe action came 
under the Interest Act of 1839. Not 
content with that decision Banerjee, J., 
proceeded to say that the plaintiff might 
have recovered interest under s. 73 as loss 
or damage caused by breach of contract; 
but he goes on to explain that such a 
claim cannot be made unless the creditor can 
show that actual lossor damage has accru- 
ed by reason of the defendant's breach. 
Cumming and Mukerji, JJ., in the case 
of Ramanath Karmakar v. Hiralal 


Shiha 93 Ind. Cas. 647 (8), dissent- 

(6) 31 Ind. Cas 919; 43 © 493; 200 W N 105; 30 
M LJ 73; 14 ALJ #9; 19M L T80; 3 LW 181; 
23 O LJ 137; (1916) 1M WN 70; 18 Bom, LR 
315; 9 Bur. LT 8; 431A 6(P O.. 

(7) 28 0955. 

(8) 93 Ind. Cas, 647; A I R 1926 Oal. 755. 
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ing from the proposition that in the 
absence of a stipulation interest could not 
be recoverable, awarded interest relying on 
the judgment of Banerjee, J. But that 
case is no authority and could not be, having 
regard to the decision upon which the 
learned Judges relied for the proposition 
that interest could be recoverable for mere 
detention of money. It is, clear therefore 
that the law in India is unless the matter 
can be brought within the Interest Actor 
within the proviso, there is no warranty 
unders, 73 of the Contract Act for award- 
ing interest for the mere detention of 


money after the date has arrived upon. 


which it should have been paid. If it 
were otherwise, it would involve in its 
turn the proposition that a breach of 
contract to pay money was an exception 
to the rule and that in claiming damages 
for breach of contract, damages had to 
be proved. In the case of Mohamaya 
Prosad Singh v. Ram Khelawan Singh 
Thakur (9), Mookerjee, J., relying on ‘the 
statement of Lord Morris in the case to 
which I have just referred, without examin- 
ing in detail the facts of the case -and 
without referring to the case of Surja 


Narain Mukhopadhya v. Pratap Narain’ 


Mukhopadhya (7), allowed interest, relying 
on the broad proposition that damages may 
be awarded for wrongful detention of 
money, but upon what principle is not 
disclosed. As far as I can see, in no 
case, in which the principles have been 
examined in ‘detail, has it been said that 
damages by way of interest can be had 
merely on the allegation that money has 
been detained. In this connection, in my 
judgment, it is impossible to state the 
case more succinctly than was stated by 
Coutts-Trotter, C. J., inthe case of Ram- 
alinga Mudaliar v. Muthuswami Ayyar 
(10). That was a casein which the plaint- 
iff had advanced to the defendant money 
in consideration of the defendant supplying 
certain goods to him, the plaintiff. There 
was a breach of contract and the plaintiff 
sought to recover the sums of money 
which he had advanced together with 
interest. 

The decision in the case is correctly 
summed up in the head-note to that 
case :— f 

“That in the absence of any demand or of any 
stipulation as to interest, a person who has advanced 
money to another for supply of goods at a certain 

(9) 15 Ind. Cas. 911; 15 U L J 684. 

_. (10) 99 Ind. Cas. 609; 50 M94 atp. 108; 24L W 
“782; 51 M LJ 765; (1926) M W N990;A IR1927 
Mad. 99 (F B) i l | 
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time is entitled on default to recover only the 
advance and dafhages viz., the difference in price 
between the contract rate and the market rate, and 
not also interest on theadvance by way of damages 
for the period between the date of breach and the 
date of suit.” A 

In the course of his judgment the Chief 
Justice says this :— i 

“I desire to, point out that if the plaintif is 
entitled to interest, I do not see over what period 
it is to bə calculated. Hə was clearly entitled to 
none up to the date of breach, because up to that 
time it wasia the contemplationof both parties that 
the money should remain in the hands of the 
seller": : , 
in other words the parties had to abide 
by the contract: 

“For any period after that and before the plaint- 
iff launched bis suit it appears to me tbat he has 
himself to blame if such a period existed. By 
deferring the filing of his plaint he cannot cast an 
additional burden on the defendant. As for the 
period between the filing of his plaint and the 
determination of the suit, he is entitled to interest 
in the ordinary way and he will get it.” 

The Chief Justice was obviously refer- 
ring to the fact that so soon as the plaint- 
iff filed his suit he would be entitled to 


‘interest; prior to that date he could not 


recover it except under contract: in other 
words, the date from which he could recover 
interest was entirely a matter for himself. 
Cases similar to the one I have quoted 
are for instance the case of Jwala Prasad 
v. Hoti Lal (11), and the case of Kirpal 
Singhv. Jewan Mal (12) where the pro- 
position which I have already stated and 
repeated more than once was laid down, 
that is to say, the Allahabad High Court. 
and the Lahore High Court had come to 
the conclusion that interest merely for 
the detention of a sum of money was not 
recoverable, 

I then come to the question of the proviso, 
that is the proviso to the Interest Act which 
says 

Oprovided that interest shall be payable in. all 
cases in which it is now payable by law". 

The authority whichis often relied upon 
as giving the courts a right to award 
interest for the detention of money on 
equitable principles in the case of 
Hurropersaud Roy v. Shamapersaud Roy 
(13). This case was one of the authorities 
upon which Sir Sultan Ahmed relied for. 
the proposition that interest is recoverable 
although that case was not covered by the 
Interest Act. In my judgment an examina- 
tion of this authority will clearly show 
that this is one of those cases which is 


covered by the proviso. In that case there 
(11) 79 Ind. Cas. 1049; 22 A LJ 558; 46 A 625; A 
IR 1924 All. 711. 
(12) 101 Ind. Cas, 644; 8 Lah, 524, 
(13) 3 O 654. 
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was a claim to mesne profits. Their Lor- 
dships of the Judicial Committee having 
examined the Interest Act of 1839 said 
this: 

“And that refers their Lordships to the state of the 
law and the practice in India independently of the 
Statute. They have taken some pains to ascertain 
what the law and practice has been, and have 
been referred toa number of cases upon the 
subject. It may be enough now to quote a case 
(Rungmala Chowdharain) which is to be found 
reported in Carren’s Reports of Summary Cases in 
the Presidency Sudder Court, of the date of October 
1, 1850, where certain resolutions were come to at 
a sitting of all the Judges of the court, and among 
those resolutions was this: Interest on mesne profits 
may be awarded as of course from date of suit in 
a decree; when, however, interest is awarded from 
an earlier, or from a later date than of suit, special 
reasons should be assigned in the decree,” i 

Their Lordships of the Privy Council then 
go on to say :— : 

“Their Lordships find that this resolution has been, 
to a great degree, acted upon in subsequent cases; 
indeed there hate been subsequent cases in which 
interest has been given at a date prior to the 
institution of a suit, and their Lordships are far 
from saying that such cases have been wrongly 
decided.” f 

In the particular case before us inter- 
est was not allowed. That authority, in 
my judgment, is clearly an authority for 
the proposition that interest may be recover- 
ed on mesne profits. The principle and 
practice which had developed at the time 
of .the resolution of the Judges referred to 
in the case of a rule of law and, there- 
fore, a case which comes quite clearly 
within the proviso to the Interest Act, a 
principle now recognised by the Civil 
Procedure Code, 

I come now to the only authority 
which had been quoted from this court, the 
case of Inglis v. Sarju Prasad (14). Dawson 
Miller, C. J. contented himself while agree- 
ing with the judgment of Mullick, J., who, 
in dealing with the case in which a co-owner 
had appropriated the profits of joint prop- 
erty, said; — 

“The question, however, is whether interest is 
allowable here for the period anterior to the 
suit.” 

And then said, quoting the Interest Act 
and referring to the case of Hurropersuad 
Roy v. Shamapersaud Roy (18), the case 
in which their Lordships of the Privy 
Council have referred to the resolution of 
the Judges:— 

“Tt was clear thatin their Lordships’ opinion in- 
ter&st could be granted on equitable grounds though 
in the’ circumstances of the case before them they 
gave interest only from the date ofthe institution of 
the suit.” 


The judgment of Mullick, J., then pro- 
(14) 83 Ind, Cas, 572; 6 PL T -297; 3 Pat. 
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ceeds on the basisof an analysis of the case 
as to whether it came within the proviso. 
This much must be said with respect to 
the learned Judge that their Lordships in 
the case of Hurropersaud Roy v. Shamaper- 
saud Roy (18) did not say that interest was 
payable or recoverable on equitable 
grounds. They held, as I have already 
pointed out, that interest was recoverable 
by reason of the resolution of the Judges 
that the rule of practice which had develop- 
edinto a rule of law. In addition to this 
it is to be noticed that the case which 
Mullick, J., was dealing with was a case of 
mesne profits. This brings me to the con- 
sideration of what are equitable principles 
for this purpose. There is no doubt that 
the expression ‘equity’ has been often used 
ina loose sense in Indian cases as has 
been the expression ‘equity, justice and 
good conscience’. Courts in this country 
are enjoined to apply the rule of equity, 
justice and good conscience where there is no 
rule of law applicable to the facts but that. 
is far from saying or meaning that each 
Judge may decide a case as he thinks fit 
and bound by no rules, but there must 
be rules and the decision of the case cannot 
depend upon caprice. Often the rule of 
equity, justice and good conscience means 
a rule of the Common Law of England or 
rules of equity, not as binding upon Indian 
Courts, but as a guidance In determining 
the matters which come before them in 
which there isno rule of Indian Law. In 
this connection 1 propose to refer to the 
case of Maine and New Brunswick Electri- 
cal Power Company Ltd. v. Hart (15). 
Lord Tomlin who delivered the opinion 
of their Lordships of the Judicial Commit- 
tee of the Privy Council, compared there 
Lord Tenterden’s Interest Act of 1839 and 
the Interest Act or the equivalent statutory 
provisions of New Brunswick and stated 
that the language of the section which he 
had to construe was indistinguishable from 
that of s. 28 of III and IV Wm. IV, 
Chap. 42. Thatisacase not dissimilar to 
the one which is before us: the plaintiff 
under certain covenants sought to recover 
what may he described as royalties against 
the defendants (who were assignees of 
certain conveyances) for horse power de- 
veloped in an electrical station under the 
covenant exceeding 2000. A claim was 
made for a substantial sum amounting 
to about 28,000 dollars together with in- 
terest. The trial Court had rejected the 


cae (1929) A O 631; 98 L JPO 146,141 L dJ 
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claim for interest but the Appellate Court 
had allowed it—it appears on equitable 
principles. Lord Tomlin in dealing 
with this last point makes these observa- 
tion:— 

“It remains to consider whether any rule of equity 
entitles the plaintiff to interest In order to invoke 
a rule of equity it is necessary inthe first instance 
to establish the existence of a state of circumstances 
which attract the equitable jurisdiction, as for 
example, the non-performance ofa contract of which 


” 


equity can give specific performance. 

He then points out that this case did not 
attract the equitable principles or the 
equitable jurisdicticn of the court and then 
came. to the conclusion that neither in 
law nor in equity was the plaintiff entitled 
to interest. 

The case of Hamira Bibi v. Zubaida Bibi 
(16) isan authority which has been relied 
upon for the proposition that interest is 
recoverable on equitable grounds. That 
was a case in whicha Muhammadan widow 
had been allowed to take possession of her 
husband’s estate in order to satisfy her 
dower debt with the income of it. There 
was no agreement expressed or implied 
that she should be entitled to claim any- 
thing other than the actual amount of 
dower. The claim for her dower included 
the claim for interest. There was a dis- 
cussion af the Bar asto whether interest 
could be recovered by a Muhammadan 
under the Muhammadan Law, the conten- 
tion being that the Muhammadan Law was 
against it. In deciding the question 
of interest Lord Parker makes this state- 
ment: — : 


Their Lordships think that she is so entitled, and. 


obviously compensation for forbearance to enforce 
a money payment is best calculated on the basis of 
an equitable rate of interest This appears to be 
consistent with the chapteron ‘The Duties (Adab) 
of the Kazi’ in principal works on Mussalman Law, 
which clearly shows that the rules of equity and 
equitable considerations commonly recognised in 
the Courts of Chancery in England are not foreign 
to the Mussalman system, but arein fact often 
referred to and invoked in the adjudication of 
cases " 

This, as I have said, has been sometimes 
rélied upon by courts in India for the 
proposition that ‘interest is recoverable 
under equitable principles. Lord Parker 
who was one of ths most eminent equity 
Judges in England in this century no 
doubt uses the expression ‘equity’ inits true 
significance; but it is to be noted that what 

‘the Judicial Committee awarded to the 


(16) 36 Ind. Cas. 87; 38 A 581; 14 A L J 1055; 21 
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plaintiff in that case was compensation 
for forbearance to enforce a money 
payment for her management of the estate. 
There is nothing in the law to prevent 
compensation tiking the form of interest, 
and in my judgment, this case cannot 
be said to be any authority in law for the 
proposition that damages by way of interest 
are recoverable. 

Having regard to these authorities, it 
remains in this case now to determine 
whether this is one of those cases, in which 
on equitable grounds interest may be 
recoverable. Tosum up, I would hold that, 
apart from one item, to which I shall 
presently refer, interest is not recoverable 
under the Interest Act. In m 
judgment it is not shown, apart from the 
item of which I have spoken, that it ig 
one of those cases in which interest is 
now payable by law within the meaning 
of the proviso to the Interest Act; and 
clearly this being an action of law in 
which the equitable jurisdiction of the 
court is not attracted, it is not a case in 
which interest is recoverable on equitable 
principles, The claim made in the plaint 
was based on the lease of 1915 and it 
was for two sums of Rs. 2,000 for each 
half year and then an additional sum for 
excess royalty: Royalty due on Septem- 
ber 30, 1926, was Rs. 2,000, on March 3] 
1927, Rs. 2,000, and then the excess com. 
mission for 1926 due on January 1 
1927, Rs. 749. From the lease itself it ig 
shown that Rs. 4,000 per annum is 
described as rent and is recoverable in 
any event and it appears is recoverable as a 
separate item. It is only when the quantity 
is exceeded that the excess commission be- ` 
comes payable. Insome leases of this descrip- 
tion when once the minimum quantity has 
been exceeded then royalty :is payable 
from the first. ton to the last and it becomes 
in that sense a matter of calculation and 
therefore, uncertain. But the amount to 
be calculated in this case is only that 
sum in excess of the minimum quantity. 
The amount that, therefore, remains 
uncertain is the excess only. The rent or 
minimum quantity, therefote, clearly comes 
within the Interest Act. As this is asum 
which is reserved by the lease, the plaint- 
iff, in my judgment, is entitled to interest , 
on it. For the reasons {which I have 
already elaborately stated, she is not entitled 
to interest on Rs. 749 in Appeal No. 88 
of 1929 as not coming within the provisions 
of thelaw. The interest or rent recoverable 
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be at 
annum. . 
With this modification the appeals are 
dismissed. As the defendants have failed 
in substance, I think they should not get 
their costs. Costs should be awarded to the 


the rate of 12 per cent. per 


respondent. 
Fazl Ali, J.—I agree. - 
N.-A. Order accordingly. 
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RAMESAM AND CORNISH, Jd. 
KANDASWAMI GOUNDAN (DEOBASED) 
AND OTHERS—PLAINTIFFS— APPELLANTS 
versus 
VENKATARAMA GOUNDAN 
AND OTHERS— DEFRENDANTS— 


< RESPONDENTS. 

Hindu Law—Partition—Suit for partial partition 
~—Alienee's right to sue another alienee for partial 
pan ee of family in status, effect 
of. 
Under the Hindu Law as between members of a 
joint family no suit for partial partition lies. But 
a member or members of a joint family may sue an 
alienee from a member or members of the joint family 
for his or their share of the property alienated with- 
out suing for a general partition. 

The right of an alieneefrom a co-parcener to sue 
another alienee immediately follows as a corollary 
from the right ofa member to sue an alienee, and as 
Yegards an alienee’s right to sue no distinction can be 
drawn between a second alienee and a first alienee. 
A first alienee is also entitled to sue. Iburamsa 
Rowthan v. Theruvenkatasami Naick (1), explained. 
Davul Beevi Ammal v. Radhakrishna Atyar (2) 
and Sundara Aiyar v. Krishna Murthi Aiyar (3), dis- 
tinguished. 

Where the membera have divided in status, as 
between two strangers who are alienees from the 
members there is no reason why there could not be 
a suit for partition of those items in respect of which 
the contending parties to the suit are tenants in- 
common. Yerukolav. Yerukola (4), relied on. 


Appeal against the decree of the Court of 
the Sabordinate Judge of Chittoor in 
O. 8. No. 23 of 1923 (0.8. No. 17 of 1922, 
Sub-Court, Vellore O. S. No. 12 of 1923, 
‘District Court, Chittoor. 

The Advocate General and Mr. B. Somayya, 


for the Appellants. 

Messrs. T. Kumaraswamiah and ©. 
Padmanabha Ayyangar, for the Respon- 
dents. . 


*Judgment.—The facts out of which this 
appeal arises may be briefly _ stated. 
Defendants Nos. 1, 2 and 3 are brothers. 
Defendants Nos. 4 to 7 are the sons of one or 
other of these three brothers and their rights 
follow that of-their fathers, and it is un- 
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necessary to make any further reference to 
them. The father of defendants Nos. 1 to3 
died in May 1912. It isthe lst defendant’s 
case that, soon after, the brothers entered’ 
into an agreement to refer the disputes 
relating to their family properties to certain 
arbitrators. The arbitrators. passed an 
award dated November 30, 1912, Ex. 1. 
Defendants Nos. 2 and 3 would not recognise 
the validity of this award or submit to it 
on the ground that two of the arbitrators did 
not act. The lst defendant thereupon filed 
the award in court seeking to make it a rule 
of court. This petition was filed as O. 5. 
No. 112 of 1913 on the file of the court of 
the District Munsif of Tirupattur. The 
plaint is Ex. O. The District Munsif 
dismissed the plaintiff's suit or in other 
words, refused to make the award a_ rule of 
January 
29, 1914. Thereupon defendants Nos 2 and’3 
executed a sale deed of their two-thirds 
share of the family lands in Alasandapuram 
to the present plaintiff under Ex. A dated 
November 27, 1915. In this sale deed 
they alleged that certain specific shares of 
the lands fell to their share, namely, the 
southern and western two-thirds, conceding 
the remaining one-third to the Ist defendant. 
The consideration for this sale deed is that 
the plaintiff should discharge the whole of 
the debt due on a mortgage deed executed 
by the father of defendants Nos. 1 to 3. 
Thereupon the plaintiff offered the mortgage 
amount to the mortgagee but the mortgagee 
refused to take it and he filed » suit on the 
mortgage deed to recover the mortgage 
amount by sale of the property. That sut 
was O. S. No. 579 of 1915 on the file of the 
District Munsif’s court of Tirupattur. Exhibit 
B dated December 8, 1915 is the plaint. 
The present plaintiff by reason of his pur- 
chase under Ex. A was made the 8th 
defendant in that case, defendants Nos. 1 to 7 
in that case being the same as defendants 
Nos. 1 to 7 in this suit. Ultimately the 8th 
defendant in that suit, the present plaintiff, 
paid off the mortgage amount. The present 
suit was filed by the plaintiff to 1ezover the 
specific 2/38rds of the Alasandapuram lands 
sold to him under Ex. A but in tne plaint 
he also prayed that in case the court should 
find that there is no partition allotting the 
specific 2/3rds to defendants Nos. 2 and ë, - 
a general partition may he effected and 
2/3rds share of the suit lands be allotted to 
him. Meanwhile on December 11, 1916 
the Ist defendant sold the whole of the 
family lands in Alasandapuram to the 8th 
defendant by a sale deed, Ex. VI, on the 
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footing that all the lands belonged to him. 
By reason of this sale deed the purchaser 
under Ex. VI is made the 8th defendant in 
this case. 

It is now necessary to notice the pleas of 
the various defendants. The ist defendant 
pleaded that though -the award was not 
filed by the court it was “acted upon” by 
the parties. He adds, - “This defendant 
continued to enjoy the Alasandapuram prop- 
erties in pursuance of the award and 
defendants Nos. 2 and 3 have been in posses- 
sion of the properties atcached to them in 
the award. That on account of misunder- 
standings 2 and 3 defendants raised 
objections to the award 
disturbed this defendant's possession.” This 
plea really amounts -to this: Itis true that 
defendants Nos 2 and 3 originally objected 
to the award and did not recognise its 
validity but they afterwards accepted it. 
Or if this interpretation is not possible it can 
only -mean this, that as a matter of fact 
defendants Nos. 2 and 3 never disturbed the 
lst defendant’s possession of the Alasanda- 
puram lands. There is no plea in para. 
3 ofthe written statement that apart 
from the refusal of the court to file it, the 
award as a matter of fact is binding upon 
the parties and remains valid. Defendants 
Nos. 2 and 3 pleaded in para. -2 that 
the plaint sale deed -was-executed in order to 
compel the lst defendant their. brother to 
consent to give-a-share to these -defendants 
in Alesandapuram village. They raised a 
similar plea in ‘their written statement in 
Q.8. No. 579 of 1915 showing that through- 
out they never accepted ‘the right of the ‘Ist 
defendant wholly to the Alasandapuram 
lands. The 8th defendant also -pleaded in 
para. 10 of his written statement that 
the award was“‘!acled upon” by the parties 
and defendants Nos. 1 to 3 continued tobe 
in possession of ithe properties as perterms 
of the award. The first issue inthe case is 
whether a subsisting title was -created in 
any-end ifso in what portion ofthe suit 
items iby the conveyance, dated November 
. 27,1915, and whether the puichase money 
for the-aforesaid sale. moved from -plaintiff, 
We.do not see the particular significance -of 
the word “subsisting” in this assue. ‘The 
Subordinate Judge has nob found that ‘there 
was any fresn arrangement between the 
parties ‘by which:they agreed to-accept the 
allotments made under the award in spite of 
toe refusal .of:the-court:to-file ‘it. “Phere is a, 
good deal of -evidence on record to-show that 
there could not be any such thing. Up to 
January 1915 we see that the 2nd and 3rd 
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defendants were resisting it. Afterwards 


they executed the sale deed Ex. A in 
November 1915 and they make no secret of 
their purpose in.executing the sale deed both 
in the written statementin O. S. No. 579 of 
1915 and heie. All this shows that there is 
no consensus between the brothers and the 
statement “acted upon” is merely an idle 
statement. It may be that the lst defendant 
managed to continue in possession of the 
whole of the Alasandapuram lands and was 
paying kist. But this is an irrelevant 
circumstance. The plaintiff was as a matter 
of fact suing some of the tenants of the lands 
and getting decrees for his share of rent. 
That circumstance would not help him if .as 
a matter of fact there was an arrangement 
prior to the plaintiff's sale deed by which the 
suit lands were wholly allotted to the Ist 
defendant. However there isno such evi- 
dence. The Subordinate Judge dismissed 
the suit on a reasoning which strikes us as 
very curious and which the learned Advocate 
for the respondents . expressly stated before 
us that he is unable to support. He -says 
that it is the common case -between the 
parties that they were divided in status; the 
dispute is only as to the details of the 
division. This is true. He also found that 
the specific division pleaded by the plaintiff 
is mot true and his finding is not questioned 
before uš by tnae learned Advocate for the 
appellant. “Then he says at the end of 
para. 15, “If it is not that they are 
divided on the lines of the-award it may ‘be 
asked what else there is to show in what 
manner ithe division has taken place.” In 
europinion this sentence shows entirely -a 
fallacious reasoning. It may be ‘that the 
particular division set up ‘by the -plaintiff 
was found to ‘be false by the Subordinate 
Judge-and itis also true that-the plaintiff- 
appellant does not arguein favour of that 
ease ‘before us. ‘But it does not follow from 
that that the arrangement in the terms.of:the 
award ‘is the only possible arrangement. it 
may ‘be that there was reallyno arrangement 
between -the parties, in which case dhe 
plaintiff is entitled to-a partition and allot- 
ment of the 2/3rds -share of the suit lands 
end the Ist defendant is -entitled to 1/8rd 
share. The -‘Subordinste Judges -question 
“what else there isto. show in what manner 
the division has taken place” is beside.the 
point. What is necessary for,the defendants 
to show ‘before they can getihe plaintiffs 
suit dismissed is that there was a division 
in some other manner. If.any-such division 
is not forthcoming, -Jhe -only .conclusion is 
+hat-there is no binding-division belaveen the 
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parties. The Subordinate Judge is unable 
to see the possibility of this third alternative. 
We can only express our surprise that he is 
not able to see this alternative. In pera. 
18, he says: ` 
“My finding accordingly on the Ist issue is there 
was uo title created in plaintiff by the execution 
of Ex. A forthe 1eason that in all probability the 


property did not belong to the defendants Nos 2 
and 3 on its date.” 


The Subordinate Judge is simply 
speculating here. He does, not 
refer to a single item of evidence which 
would show that the title of defendants 
Nos. 2 and 3 to 2/3rds of the suit property, 
which prima facie they have got as mem- 
bers of the joint family, has been lost. 
Tne award not having been recognised by 
the court in 1914 and it not being pleaded 
in the case that the award is nevertheless 
binding on the parties and no otner arrange- 
ment being found by the court, the title 
of defendents Nos. 2 and 3 to an undivided 
2/8rds share has not been displaced though 
their title to a specific 2/3rds is not esta- 
blished. In the face of such facts it sur- 
prises us to see the learned Subordinate 
Judge states that the property did not be- 
long to defendants Nos. 2 and 3 on the 
date of the sale deed. He does not make 
any reference to the documentary evidence 
between 1914 and 1916 which shows that 
defendants Nos. 2 and 3 continued their 
original adverse attitude towards their 
brother. It may. be that in this case the 
brothers have combined for the purpose of 
defeating che plaintiff, a feature which is 
not uncommon in suits concerning proper- 
ties of joint families. However, the result 
isthat we find that tne plaintiff has not 
-succeeded in showing his title to the spe- 
cific portions of the suit lands but his title 
to an undivided 2/3rds share in the suit 
lands remains. 

The real contending defendant is not the 
lst defendant but the 8th defendant, a 
purchaser from him. In these circum- 
stances the question arises, because it has 
been argued by the learned Advocate for 
the respondent, whetner the suit merely for 
a share of the Alasandapuram lands is main- 
tainable. In view of the fact that the 
plaintiff has claimed an alternative relief 
for a general partition, the question is 
academic apart from the question of proper 
court fees payable by the plaintiff. But 
the point has been argued, and we are of 
© opinion that the suit for partition of merely 
Alasandapuram lands apart from a general 
partition is sustainable. We proceed to 
give reasons for this conclusion. Mr, Pad- 
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manabha Ayyangar contended that the 
suit for a share of the Alasandapuram lands 
is not maintainable because it is.a suit for 
partial partition. Now cases establish two 
or three well recognised principles. Firstly, 
as between members ofa jont family no 
suit for partial partition lies. Secondly, a 
member or members: of a joint family may `’ 
sue an alienee from a member or members. 
of the joint family for his or their share of 
the property alienated without suing for. a 
general partition. In so doing they affirm 
the sale by the other member or members 
but the real basis of the rule is that as the 
rule againsi partial partition is a rule for 
the protection of the joint family against 
being harassed by multiplicity of svits at the 
instance of alienees from recalcitrant mem- 
beis, they can waive the benefit of it and 
they can bring a suit to separate themselves 
from the undesirable stranger. ‘The re- 
marks in Iburamsa Routhan v. Thiruven- 
katasami Naick (1), show that the rule is 
recognised on the ground that it has been 
acied upon in a series of cases, and it is 
too late to examine whether the foundation 
of the rule is sound or unsound. Soitis 
unnecessary to analyse the reasons for the 
rule. It is enough to say that the rule 
exists as between members of a joint fami- 
ly and an alienee from a member or mem- 
bers. We have got the actual decision in 
Iburamsa Rowthan v. Thiruvenkatasami 
Naick (1), where the plaintiff is an alienee 
from one member and the defendant is an 
alienee from another member of the joint 
family. ‘The suit was held to be main- 
tainable. Mr. Padmanabha Ayyangar con- 
tends that that decision should be confined:- 
to cases where -the plaintiff is the second 
alienee from a member and the defendant 
is the first alienee from a member of the 
family and that it cannot be utilised to hold 
that a suic bya first alienee against the 
second alienee is maintainable. We do 
not see any reason for upholding this 
distinction. In the facts of Iburamsa Rowthan 
v. Thiruvenkatasami Naick (1) 1t happens 
that the plaintiff is the second alienee from 
a member. That is merely an accident. 
The principle is that where people who 
are fighting are merely two alienees, it 1s 
unnecessary to apply the main rule. The 
position of the respondent can easily be test- 
ed. If there are two simultaneous sale 
deeds on the same date, one by one member 
and another by another member, in favour 
of strangers, the question arises which is 


. (1) 7 Ind. Oas 559; 34 M 269; (1910) M W N 380; 8 
M L T 269; 20 ML 343, i z 
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the person that can sue according to the 
rule as contended for by the respondent. 
The respondent concedes that in such a case 
both can sue, which only shows thet there 
18 no meaning in the rule as contended for 
by him. Again ina case where there are 
two alienees, suppose the first alienor - him- 
self chooses to bring the suit either associat- 
ing the-alienee with him or by himself; it 
cannot be contended that the suit is not 
maintainable, The truth is that once you 
recognise the right of a member of a co-par- 
cenary to bring a suit against an alienee, 
the right of an alienee from a co-parcener 
to sue another alienee immediately follows 
as a corollary and the distinction between 
first alienee and second alienee is entirely 
irrelevant. -Another decisign sought to be 
relied on by the learned “Advocate for the 
respondent is Davul Beevi Ammal v. Radha 
Krishna Aiyar (2). That case dces not bear 
upon the point in question as it discusses 
the question of equities in favour of the 
alienee in that case and proceeds so far as 
to say that the defendant alienee can insist 
on a general partition ina suit by the mem- 
ber. The third case re.ied on is Sundara 
Atyar v. Krishnamurthi Aiyar (3). In 
tnat case a stranger who purchased a share 
of the pruperiies of a joint family had 
several properies allotted to him in a suit,for 
a general partition but the defendant in 
the suit who was himself a purchaser had 
not been made a party to ihe earlier suit 
for general’ partition. The plaintiff had to 
sue him again in a second suit. ‘I'he suit 
was confined to only one item and he re- 
served his right in respect of the other pro- 
perties. It was held that he must bring 
a general suit including allthe items and 
cannot confine himself to one item. In our 
opinion that case has nothing to do with the 
matter under consideration. None of these 
cases supports the distinc.ion sought to be 
drawn that therale in Iburamsa Rowthan 
v. Thvruvenkatasami Naick (1) should be 
confined to a second alienee and cannot be 
followed with reference to a first alienee 
from a member of the family. Apart from 
all this, in tnis particular case there is no 
more a joint family, is being conceded by all 
the parties that there is a division in status, 
Though in such a case, as between members 
of the family there ought to be one sut in 


respect of all the items as held by Kumara-- 
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swami Sastri, J, in Yerukola v. Yerukola (4), 
still as between two strangers wh) are 
alienees from members of the family we do 
not see any reason why there could not be 
a sult for partition of those items in respect 
of which the contending parties to the suit 
are tenants-in-common. We ‘think that 
the suit even in respect of the Ala- 
ot anpuram land is therefore maintain- 
able. 

In modification of the-Subordinate Judge's 
decree we award a decree for partition of 
tne two-thirds share in the plaint lands. 
The plaintiff will be entitled to full costs 
in appeal and three-fourths costs in the 


‘lower Court. The plaintiff is entitled to 


profits for three years prior to suit and up 
to delivery of possessin from defendants 
Nos. 8 to 11. These profits will be as- 
certained by the lower Court before passing 
a final deciee. 

A. ~ Decree modified. 

4, 7L Ind Cas 177; 45 M 648, (1922) M W N 215; 
30 M L T279. 22M LJ 50; 19 L W595; A Ik 1922 
Mad. 150 F B). 


LAHORE HIGH COURT. 
Miscellaneous First Civil Appeal No. 342 
of 1933. 

April 10, 1933. 

k f Barg, J. 

BOARD or TRUSTEES or Pur AYUR- 

VEDIC anb UNANITIBBI COLLEGE 

THROUGH ITS SECRETARY, | 

Hakim MOHAMMAD AHMAD KHAN 

AND ANOTHER—DEFENDANTS—APPELLAN1S | 

VETSUS 
Hakim AHMAD NABI AND ofaeas— 
PLAaINTIFF3— RESPONDENTS. 

Civil Procedure Code {Act V of 1908), O. XXXIX, 
r. 1--Lemporary injunction, when can be granted— 
Absence of prima facie case -No risk of irreparable 
injury- Injunction, if can be granted pendente lite, , 

A temporary injunction pendente lite will not be 
granted unless the plaintiffs havea good prima facie 
case and ualess there isrisk of irreparable injury 
being caused if tne injunction is not granted. 

Where in a suit instituted for injunction against 
the defendants on behalf of certain minors, it was 
found that the minors had no prima faciecase and 
that the suit was collusive, and it also appeared 
that the defendants were maintaining proper and 
accurate accounts, and there was no risk of irrepar- 
able injury to bə caused : 

Held, that the plaintiffs were not entitled to a 
temporary injunction as they could easily becom- 
pensated for the loss of income in case they succeed- 
ed in the suit. 

Miscellaneous First Civil Appeal from 
the order of the Additional Subordinate. 
Judge, First Olass, Delhi, dated February 
24, 1923, = 


e 
68 
Messrs Kishan Dayal and S.K. Ahmad, 
for the Appellants. 


Messrs. Manohar Lal, Nawal Kishore and 
Abdul Aziz, for the Respondents. 


Judgment.—Civil Appeals Nos. 342 and 
528 of 1933 are ‘connected appeals arising 
out of'an order by Sheikh Laiq Ali, Addi- 
tional Subordinate Judge,First Class, grant- 
ing ‘a ‘temporary injunction. The facts 
relevant for the purposes of these-appeals 
are briefly ‘these. Hakim Ajmal Khan, a 
renowned physician of Delhi died in the 


‘year 1927. During his life-time he was 
conducting a dispensary known as 
“Hindustani Dawakhana”’ which fetched 


considerable income. This income is said 
to have been utilised for the purpose of 
Ayurvedic Unani Tibbi College, Delhi, 
founded by him which: was under the 
management of a Board of Trustees. 
According to the rules of the trust a member 
of the family of Hakim Ajmal Khan was to 
Þe the Secretary of the Board and in accord- 
ance therewith Muhammad Jamil Khan, 
son of Hakim Ajmal Khan, was appointed 
secretary after the death of Hakim Ajmal 
Khan. He continuéd to be the secretary 
till 1931, when he resigned owing to certain 
differences and then started a dispensary 
known as Dawakhana Hakim Ajmal Khan. 
The Board of ‘Trustees objected to this 
as their Hindustani -Dawakhana was assc- 
ciated with the name of Hakim Ajmal Khan 
and was popularly known as ‘Dawakhana 
Ajmal Khan, or by other designations to 
the same éffect. The-Board of Trusteeshad 
therefore to sue Muhammad Jamil Khan 
to restrainhim from ‘using the name of 
‘Hakim ‘Ajuial Khan’ in connec- 
tion with ‘his -dispensary. Muham- 
mad Jamil Khan also brought a cross- 
suit. These suits were referred to the 
arbitration of Dr. Ansari who gave an 
award to the effect that Muhammad Jamil 
Khan should not ‘use the name of his 
father Hakim Ajmal Khan in connection 
with his dispensary provided the Board of 
Trustees paid him a sum of Rs. 29,000 
within three months. A decree was passed 
in accordance with the award on Febru- 
ary 12, 19382 by Sheikh Abdul Rahman 
Khan, Subordinate Judge,First Class, Delhi, 
and the Board paid Muhammad Jamil Khan 
a sum of Rs. 20,000 according to theterms 
of the award. Subsequently, another dis- 
pensary -called Dawakhana Hakim Ajmal 
Khan was-started on behalf of Muhammad 
Nabi, ‘and Ahmad Nabi, two minor song 
of Muhammad Jamil Khan, and P, Safdar 


‘MOHAMMAD AHMAD KHAN V. AHMAD NABI. 


146 10 


Ali, who was acting as a Mukhtar-i-am of 
Muhammad Jamil Khan in the previous 
litigation, became its ‘manager. This hav- 
ing been objected to. by the Board of 
Trustees a suit was instituted against 
them on June 13, 1932, on behalf of 
the minors praying that the defendants be 
restrained from preventing the plaintiffs 
from using the name of Hakim Ajmal 
Khan in connection with this new dis- 
pensary and for certain other reliefs. This 
suit was instituted in the court of Sheikh 
Laig Ali, Additional Subordinate Judge, 
First Class, Delhi, The Board of Trustees 
brought a counter suit against the minors 
praying for similar reliefs in their favour, 
which was sent to the ecurt of Sheikh Abdul 
Rahman, Subordinate Judge, First Class, 
The subject-matter of both these suits was 
practically the same and itis difficult to 
understand why the Board of Trustees 
thought it necessary to institute this sult. 
Itis equally difficult to understand why 
these suits were sent to two different courts 
and why no attempt was made to get one 
ofthe suits stayed or transferred to the 
other court. The result was thatthe suits 
proceeded in the two courts and conflicting 
orders were passed. On July 5, 1932 
the Board succeeded in obtaining a tempo- 
rary ‘injunction fromthe court of Sheikh 
Abdul Rahman restraining the defendants 
(minor sons of Muhammad Jamil Khan 
and Safdar Ali) from using the name of 
Hakim Ajmal Khan in connection with the 
new dispensary. In the suit instituted on 
behalf ofthe minors a similar application 
then had been made and Sheikh Laiq Ali 
granted them a similar injunction against 
the Board of ‘Trustees and on February 
24, 1933, directed that the Board should not 
receive -post-cards, letters, money-orders etc, 
addressed to Dawakhana Hakim Ajmal 
Khan. The Post Office was also instructed 
accordingly. The minors had also prayed 
for the Board being proceeded aaginst for 
‘contempt of court’in obtaining an injunc- 
tion from the court of Sheikh Abdul Rahman 
while their application was pending in the. 
court of Sheikh Laiq Ali. This prayer-was, 
however, rejected. 

The Board of Trustees have now appealed 
from the temporary injunction dated Febru- 
ary 24, 1983 granted against them by 
Sheikh Laiq Ali, while a cross-appeal -has 
been filed on behalf of the minors in res- 
pect of their prayer for action heing taken 
against the Board for contempt of court 
which was rejected by the same learned 
Judge. It may be mentioned here:that io - 
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appeal was filed against the: temporary 


injunction granted by Sheikh Abdul Rah- 
man in favour of 
injunction still stands, 
A preliminary objection was raised in 
the. appeal filed by the Boàrd of Trustees 
that the appeal was not properly instituted 
asit was not instituted by the Joint Secre- 
tary asrequired by the rules of the Trust. 
There seems to be no force in this conten- 
tion in view of the fact that the minors 
themselves had sued the Board through the 
secretary in the court below and the latter 
was conducting the litigation on their 
behalf. It appears further that the rules 


provide that the Secretary may act in the ` 


absence of the Joint Secretary and that he 
may also be specially authorised by the 
Board. In view of these facts E overrule 
this objection. 


As regards merits, it is a well-established 
rule that a temporary injunction pendente 
lite will not be granted unless the plaintiffs 
haveagood prima facie case and unless 
there is risk of irreparable injury being 
caused if the injunction is not granted. 
It seems to my mind perfectly clear that 
neither of these conditions can be said to 
have been satisfied: in this case. The 
minor's suit is based on the allegation that 
the use of the trade-name “Dawakhana 
Hakim Ajmal Khan” was gifted in their 
favour by the widow and two daughters of 
Hakim Ajmal Khan. Itis not alleged that 
these ladies were carrying on Hakim Ajmal 
Khan's dispensary in that name. and it is 
not clear how they were in a position to 
make any such gift at all. It isalsonot dis- 
puted that the “Hindustani | awakhana”, 
which has been in existence for many years 
is popularly known as“Dawakhana Hakim 
Ajmal Khan” or by similar appellations 
containing his name and that letters, parcels 
etc., so addressed used to be delivered to 
the Manager, Hindustani Dawakhana. The 
minors’ dispensary was only recenily 
started. All that is claimed on behalf of 
the minors is that the Board has not acquir- 
ed any legal right to the use of the parti- 
cular name “Dawakhana Hakim Ajmal 
Khan.” The learned Counsel for the Board 
of Trusteeshas urged that in view of these 
facts, the minor plaintiffs have really no 
cause of action at all to maintain this suit 
and has referred to William Dimesh v. 
Goffredo Alessandro Chretion (1), and 
Gurkha Association. Simla v. Mohamad 


(1) 130Ind. Cas 212; AIR 1931 P 
Ral (1931) PO" 58°61 M-L J334 (PO). - 
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Umar 51 dnd. Cas, 905 (2). It is 
unnecessary for me to express any 
opinion on the latter point at this 


atage: but I feel no hesitation in saying 

that in view ofthe facts mentioned above, 

it does not certainly appear that the minors 

have any strong prima facie case. Not 

only this but the suit appears prima facie 

collusive. I have already mentioned that 

there was a similar dispute between Moham- 

mad Jamil Khan and the Board which 
was settled by arbitration and in accord- 
ance withthe award given therein, Moham- 
mad Jamil Khan gave up his claim on 

receiving Rs. 20;000. Now, a similar claim 

has been set up on behalf of his minor 
sons and prima facie there are good grounds 

to suspect thatthe suit is really instituted 

in theinterestsof Mohammad Jamil Khan 
himself. | 

Secondly, there is no risk of any izrepar- 
able injury being caused. The Board of 
Trustees is a registered body with good 
income from their dispensary and the ac- 
counts are properly kept. Even if the suit 
of the minors succeeds they can be easily 
compensated for the loss of income during . 
the intervening period, 

In view of the above circumstances the 
temporary injunction granted by the learn- 
ed Subordinate Judge seems to be clearly 
unsustainable, The appeal filed on behalf 
ofthe minors as regards the question of 
contempt ofcourt has obviously no force 
and was not pressed. I accordingly accept 
Civil Appeal No. 342 of 1933 with costs and 
set asidethe temporary injunction granted 
by Sheikh Laiq Ali. The instructions 
issued to the Post Office in pursuance there- 
of are also cancelled. The cross-appeal 
(Civil Appeal No. 528 of 1933) is dismissed 
with costs. 

Itseems unfortunate that these two suits 
should have been allowed to go onin two 
different courts. I understand that Sheikh 
Laig Ali has been now transferred from 
Delhi. Sheikh Abdul Rahman has been 
already dealing with this litigation and it 
seems desirable that the case which was 
pending inthe court of Sheikh Laiq Ali 
(Suit No. 140f 1933) should be transferred 
to him. The learned Counsel for the minor 
sons of Mohammad Jamil Khan requested 
that the case may be transferred io some 
other court, butI am unable to find any 
good ground for believing that Sheikh 
Abdul Rahman will not deal with the cases 
in a fairand impartial manner. Under 

(2) 51 ind, Cas, 905; A I R 1919 Lah. 193; 97 p 
W R1919; 1 Lah. L J 161. . 


‘ ‘ 
70 . 
s. 24 of the Civil Procedure Code, 1 therefore 
direct that Suit No. 14 of 1933 be transfer- 
red. to the court of Sheikh Abdul Rahman 
for disposal, 
N. l Appeal dismissed. 


_ PATNA HIGH COURT. 
Criminal Revision Nos. 513 and 514 
of 1932. 

December 15, 1932. 
COURTNEY-T'ERRELL, C. J., SOROOPE, J. 
UMA SINGH AND OTHERS— 
PETITIONERS 
VETSUS 
EMPEROR— OPPOSITE PAKTY. 

. Criminal Procedure Code (Act V of 1898), ss. 1738, 
190 (1) (c), 4083—Order to strike off case reported by 
Police—Case, if can be re-opened— Autrefois 
acquit, principle of—Whether applies— Cognizance by 

Magistrate under s 190 (1) (c,-- Procedure. 

An order passed by a Magistrate directing a case 
reported to him by the Police -under s 173, Orimi- 
na! Procedure Code, to be struck off, is not a judi- 
cial order and it is opento the Magistrate to re-open 
the case by calling fora charge-sheet. Such an order 
is purely administrative or ministerial and the prin- 
‘ciple of ‘autrefoisacquit’ cannot possibly apply to 
the order. 

- If a Magistrate takes cognizance under s. 190 (1) 
(c) he must give the accusedthe option of being 
tried by ‘some other Magistrate but this point does 
not arise ina case where the trying Magistrats ig 
not the Magistrate who calls for the charge-sheet. 


Applications against an order of the 
Sessions Judge, Shahabad, dated Septem- 
ber 14, 1932, affirming that of the Magis- 
trate, First Class, Arrah, dated August 9, 
1932. 

Messrs. M. Yunus, P. P. Varma, J. N. 
Sahay, and Harnandan Singh for the Peti- 
tioners. 

Mr. S. Jaffar Imam, Assistant Govern- 
ment Advocate, forthe Crown. 


Scroope, J.—In these two revisional 
applications there are four petitioners out 
of five convicted persons. No. 513 of 1932 
is the application of Uma Singh, Ratan 
Singh and Baijnath Lal and No. 514 of 
1932 isof Damodar Singh. The first named 
three persons with Ramautar Singh and 
Damodar Singh were tried and charged 
under ss. 420 and 120 (B) of the Indian 
penal Code by a lst Class Magistrate of 

rrah. Uma Singh received a sentence 
of 18 months’ rigorous imprisonment and 
a fine of Rs. 300 in default a further rigorous 
imprisonment of six months under s. 420 
Indian Penal Code. Ratan Singh and Baij- 
nath Lal along with Ramautar Singh were 
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sentenced to nine months’ rigorous imprison- 
ment each and a fine of Rs. 200 each, in 
default six months’ rigorous imprisonment 
whilst Damodar was sentenced to six months’ 
rigorousimprisonment and a fine of Rs. 100, 
in default a further period of rigorous im- 
prisonment for three months under s. 420. 
All these accused persons were also convict- 
ed under s. 120-B at the same trial and 
received sentences of six months each to 
run concurrently with the abovementioned 
sentences, and out of the fines Rs. 200 was 
directed to be paid to the complainant as 
compensation. Damodar Singhhas filed a 
separate revisional application No. 514 of 


1932 against his conviction. The con- 
viction and sentences under s. 420, 
Indian Penal Code, were _ upheld 


by the Sessions Judge of Shahabad but he 
set aside the conviction for conspiracy. 

The prosecution case is shortly this : the 
complainant Sitaram Das is a sadhu and 
lives at Morha Mathia in Mauza Banwalia : 
petitioner Damodar Singh is one of his 
chelas and he came tohim one day in Asarh 
before -last and told him that he had four or 
five friends whoknew howto double notes 
and that he could get the sadhw's notes 
doubled if he gave him some. Then a 
practical demonstration was arranged and 
the four petitionersand Ramautar doubled 
currency notes of Rs. 10 each and thus 
gained the confidence of the complainant 
who then agreed to give them Rs. 1,500 worth 
of notes to bedoubled. At the same time 
the complainant also gave them about 
Rs. 175 for incidental expenses. To make 
a longstory short, eventually one day the 
petitioners got Rs. 1,300 out of the com- 
plainant and pretended to start note doubl- 
ing. They gave the complainant a packet 
tocarry home and told him that they would 
complete the operation on the following 
day, again taking incidental expenses fiom 
the complainant. On the following day then 
Damodar,petitioner, came to the complainant 
andtold him that he could not trace the 
note doublers. The packet was opened and 
was foundto contain charred papers. The 
complainant then threatened Damodar with 
a criminal prosecution and Damodar similar- 
ly threatened the complainant. A few days 
later the complainant met Uma Singh at 
Arrah Railway Station and demanded 
back his money ; the latter promised to pay 
it back. Thenthere was a panchayati over 
the affair and Damodar is alleged to have 
confessed his guilt and eventually offered 
complainant a gold necklace alleged to be 
worth Rs. 150, This when tested by a 
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goldsmith turned out to be gilt, The pati- 
ence of the complainant being thus at an 
end, he reported the matter to the Police; 
and eventually these petitioners were put 
on trialon the charges mentioned above and 
were convicted. : 

The material facts for understanding the 
first contention urged by Mr. Yunus in this 
revisional application No. 513 of 1932 are 
as follows ; thecomplainant asI have said, 
lodged hisfirst information on August 25, 
1931, charging the five petitioners with cons- 
piracy and cheating and eventually a final 
report was submitted by the Police under 
8.173, Criminal Procedure Code, to the effect 
that the case was true but the evidence was 
was insufficient. At the same time it was 
stated inthe final report that aseparate case 
would have to be instituted by the Sub- 
Inspector of Shahpur in respect of what I 
may call, thenecklace part of the incident, 
as the delivery of the necklace by Damodar 
Singhto the compleinant constituted quite 
a separate offence of cheating by him. The 
informant Sitaram, however, filed a protest 
petition before the Sub-Divisional Officer 
-againstthe Police report. The complain- 
ant was directed to appear in support of it 
on November 8, 1931 and on November 20, 
1931, the Magistrate recorded the following 
order : — 

“Lhave heard the Mukhtear for the prosecution 
and considered the Police report As there is not 
Su litient (sic) against the accused, the Police have 
not sent them up for trial, I also see no reason to 
call for charge-sheet or to put them on trial. Enter 
true section 420, Indian Penal Code.” 

This case, it is to be noted, bore G. R. 
No. 865 of 1931. 

On November 28, 1931, the Shahpur Police 
submitted charge-sheet in the necklace case 
No, 1147 of 1931 against Damodar Singh 
and Uma Singh and on January 12, the com- 
plainant Sitaram Das moved the Sessions 
Judge against the order of the Sub-Divisional 
Magistrate declining to proceed further with 
the note doubling case. That is the case 
No. 865 of 1931. The Sessions Judge allow- 
ee application recording the following 
order : 

“This application will have to be allowed, if only 
because the learned Magistrate failed toexamine the 
applicant on oath on his protest petition, although 
surely he should have known by now that he was 
bound todo so. The learned Magistrate shouldnow 
examine the applicant accordingly and consider hia 
case on its merits.” 

Thereupon on February 22, the Sub- 
Divisional Magistrate recorded the following 
order on the order-sheet of the necklace case: 
thatis, case G. R. No. 1147 of 1931: 


“Callon the Police to submit charge-sheet against 
the remaining three accused also for March 4," 


given rise to 
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and this resulted in thé trial in ques- 
tion. 

On the above facts Mr. Yunus conlends 
thatthe whole trial in this note doubling 
case was illegal as the Magistrate, having 
declined totake cognizance on the original 
Police report even after the complainant's 
protest petition could not reopen the case 
and call for a charge-sheet. There was 
some slight confusion in the matter as the 
learned Magistrate instead of recording his 


order. for a charge-sheei on the 
order-sheet of the note doubling case 
No. 845 did so on the order-sheet of 


the necklace case No; 1147 in which charge- 
sheet had already been submitted against 
two persons. But it is clear enough that ` 
this order referred to the note doubling 
case, for he also directed that the record of 
the G. R. case No. 865 of 1931 is to be 
amalgamated with this case No. 1147. of 
1931 and that there is to be only one trial, 
though eventually the two cases had to be 
tried separately. This is really what has 
i Mr. Yunus’s contention 
and I see no force init. It is unreasonable 
to contend, as Mr. Yunus does in effect, 
that a Magistrate having once disposed 
of a Police report under s. 173, as 
here, has no power to revise his order and 
call for a charge-sheet. The Magistrate’s 
order directing a case reported to him by 
the Police under s. 173 to be struck 
off, as in this case, is not a judicial order. 
In Ganga Ram vs. Emperor, Criminal Kevi- 
sion Case No. 10 of 1932 of this Court 
decided on February 12, 1932, it was 
held that a Magistrate could reopen a 
case by calling for a charge-sheet after 
disposing of a Police report under s, 
173 with the order “Enter mistake of fact.” 
Such orders are purely administrative or 
ministerial and the principle “autre fois 
acquit” which is really at the basis of Mr. 
Yunus’s contention cannot possibly apply 
to them. To accept this contention would 
mean for instance that if a Magistrate after 
disposing of a Police report in this fashion, 
were to suspect or discover that the report 
was dishonest, his hands would be tied by 
his previous order. He can, for instance, 
reopen the case under s. 190 (1) (o). 
The only authority Mr. Yunus cites is 
Shukadeva Sahay v. Hamid Mian (1) where 
it was held that a District Magistrate has 
no power to direct the Police to submit a 
charge-sheet where a Sub-Divisional Magis- 
trate has declined to take cognizance of 

(1) 111 Ind. Oas. 862: 10P L T 14; 7 Pat, 561; 29 
Or. L J 942; A IR 1928 Pat. 585, 
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ain offence under s. 190 61) (b), after 
recommendation to that effect has been 
submitted by the Police to the Sub-Divis- 
sional Magistrate .under s. 173 of the 
‘Gode of Criminal Procedure. For one 
thing that case is not on all fours with 
the present case; and: in the second place 
the decision does not take: into decount 
8. 190 (1) (c) of the Code of Criminal 
Procedure, and in so far as if can be taken 
‘to lay down that administrative order of 
this kind cannot be reopened either-by the 
Sub-Divisional Magistrate or. a District 
Magistrate, I must altogether dissent from 
it. Laws of Procedure, as the Privy 
Council has laid down, are not meant to 
ampet the administration of justice. It 
is true that if a Magistrate takes cognizance 
under s: 190 (J) (c) he must give the 
accused the option of being tried by 
some other Magistrate ; but that point does 
not arise here as the trying Magistrate 
was not the Magistrate who called for the 
charge-sheet. Moreover, he had fresh 
material before him in the shape of charge- 
sheet in the necklace case as well as in 
the Sessions Judge’s order directing further 
enquiry. Mr. Yunus contends that so 
far as it relates to the Sessions Judge's 
order directing further enquiry, the Magis- 
trate cannot fortify himself with it in 
respect of the order complained of because, 
the Sessions Judge directed only that the 
complainant should be examined. But the 
Sessions Judge’s order did not, in my 
opinion, debar the Magistrate from sum- 
moning the accused; it only directed the 
Magistrate to examine the complainant 
and consider the case on the merits. 
This order was complied with when the 
Magistrate examined the complainant in 
the actual trial after charge-sheet which 
he had called for had been submitted. In 
-my opinion this contention must fail. 

The second point was that the Magis- 
trate did not give the petitioners oppor- 
tunity of having their witnesses examin- 
ed. When the ‘defence filed their list of 
witnesses thé Magistrate, as he was entitl- 
ed to do, not being satisfied that they 


were bona fide witnesses insisted in the ` 


-case of certain of these witnesses ihat their 
expenses should be deposited. That was 
en June 29.. On the next day, 
June, 30, we find the petitioners protested | 
against this order and the Magistrate| 
recorded the following order: 


“T have already passed orders after consult tion 
with the: delens Mukhtear. If the accused want to 
summon those witnesses they must pay the cost 
so-morrow the latest.” ie POP "y 


id 
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It will be seen, therefore, that the order 
was passed after the consultation with their 
legal adviser and the position was ac- 
cepted by him. The accused fook no steps 
in the matter of getting these witnesses 
summoned. 

On July 11 Ratan Sing then said 
that he was still unable to get the cost 
for his witnesses. However he was offered 
and accepted what was known as dasti 
summons. The witnesses were to- be prc- 
duced by July 15 and there’ the 
matter ended as no defence witnesses were 
produced and there was no further petition 
in the matter. This point evidently was 
not argued before the Sessions Judge at 
all; for his very exhaustive judgment 
is silent on the point. Above all before 
us and in the petition to this Court the 
petitioners do not refer to any particular 


-witness much less what he would prove 


in their favour. There is simply a general 
allegation that they did not get an adequ- 
ate chance of summoning their witnesses ; 
and I am satisfied that there is no sub- - 
stance in their objection. These are the 


‘points on which these two separate applica- 


tions in revision were pressed and they 
must both fail. 

As regards the compensation which was 
directed to be paid to the complainant, I 
do not consider that he deserves any com- 
pensation as he deliberately allowed himself 
to be fooled in this fashion, and he deserves 
no sympathy from a Court, and I would 
set that portion of the order aside. 

Courtney-Terrell, C. J.—I agree. 

NA. Applications dismissed. 


MADRAS HIGH COURT. 
Second Civil Appeal No. 1838 of 1931. 
March 21, 1933. 
PAKENHAM WALSH, J. 
PASUMARTHI SUBBARAYA SASTRI— 
DEFENDANT- APPELLANT 


versus 
MUKKAMALA SEETHA RAMASWAMI 
— PLAINTI#F — RESPONDENT. 

Civil Procedure Code (Act V of 1908),3 99,0.1, r. 1 
—Suit for ejectment—Necessary parties—Failure to 
implead necessary party—Power of Appellate 
Court to dismiss sutt- Municipal Council, when 
necessary party. 

lf a person has a right to defend, it is the same 
thing as saying that Heis a@-necessary defendant, for it 
is“ viot within the ‘discretion of the Court to say whe- 
ther it will add him or not. 

The plaintiff brought a suit to eject the defendant 
from a site and to remove a pial erected by him 
thereon. The defendant pleaded that the land be- 
longed to the Municipal Council, that he had put up 
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‘the pial with its permission, and that the Municipal 
Council wasa necessary pariy to the suit. Both the 
lower Courts decreed the suit in the plaintiff's favour 
and the defendant preferred a second appeal contend- 
ing that the Municipal Council was a necessary 
party: 

Held, (i) that the Municipality was a necessary party 
to the suit; ° 

(ii) that as it wasnot made a party in spite of 
Objection taken fromsthe start, the suit should be dis- 
missed +U merd-Malv:Chand Mål-(1), Haran Sheikh 
v. Ramesh Chandra Bhattacharjee (2), Mahomed 

Israel v. J. P. Wise (2), Brojanath Bose v. Durge 
Prasad Singh (4), Mahabir Prasad v. Jamuna Singh 
(5), Kashi v, Sadashiv (6), Subramaniya Gnana vV. 
- Anantha Krishnaswami Naidu (7), Poonit Singh v. 
Kamal Singh (8), Berkeley v. Dimery- (9), Minet v. 
Johnson (10, Green v. Herring (11), Yakkanath 
Eacha Raunni Valia Kaimal v. Manakkat Vasunni 
Elaya Kaimal (12), Mahaballe Bhatta v. Kunhanna 
Bhalta (13) and Mohanavelu Mudaliar v. Annamalai 
Mudaliar (14), referred to. 

Appeal ‘against the decree of the Court 
of the Subordinate Judge of Bezwada, in 
Appeal Suit No. 62 of 1930, dated March 
31, 1931, preferred against the decree dated 
July +9, 1930, of the Court of the District 
Munsif of Bezwada, in Original Suit No. 
19 of 1929. 

Messrs. G. Lakshmanna and G. Chandra- 
sekhara Sastri, for the Appellant. 

Messrs. Y. Suryanarayana and P. Satya- 
narayana, for the Respondent. 

Judgment.—The plaintiff brought the 
-suit to eject the defendant from a site 
and to remove a pial erected by him thereon, 
The plea of the defendant was that the 
land belonged to the Miunicipal Council, 
that he :put-up a pial with its permission 


and that the Municipal Council was. a. 


necessary patty to the suit. This “latter 
point was- raised as issue No. 3 and the 
objection was repeated in appeal. With 
regard to issue No.3 the trial Court said:— 

“According to the plaint allegations, plaintiff 
exclusively claimed the suit lane as his property. 
So it is unnecessary for him to implead 3rd party 
on the contentions raised by the defendant.” 
-In respect of this its judgment reads 
throughout as if it were a decision between 
the plaintiff and the Municipality. The 
District Munsif says in para. 6, g 

“I am constrained in this state of evidence as 
observed (sic) that plaintiff had made out è better 
title to the suit land than the Municipality,” 
and later on inthe same paragraph 

‘As already observed there is some dispute bet- 
ween plaintiff and Bezwada Municipality about the 
ownership of this Jane. As the available evidence 
js pot before the Court, | am constrained to find 
in this state of evidence that plaintiff had made 
out a better title than the Municipality ” 


In dealing with this issue the lower 


Appellate Court says: 

“As for the contention of the defendant that 
it is part of the Municipal lane, there is no proof 
of it.” 
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“If by proof the learned Subordinate 
Judge means evidence he is clearly in 
error. There is, the evidence of the receipts 
granted to the defendant by the Munici- 
pality as well as the direct evidence of 
D. W. No. 4, the Municipal Town Surveyor, 
whoswearsitis a public lane. An attempt 
was made inarguing the case before me 
to state that what the defendant got the 
license receipts for was not the present 
pial but some other in a different position. 
That cannot be maintained for it is seen 
from the plaint that the pial in its present 
position has been there for four years 
which is within the period covered by 
two receipts. Both the Courts decreed the 
suit in plaintiff's favour andthe main con- 
tention in this second appeal is that the 
Municipality was a necessary party. 

The plaintiff is the owner of house 
sites A and A-1 and the defendant of 
house site B. Plot © is the one in dispute. 
The written statement has not been printed, 
If the defendant’s written statement as 
regards the original of the suit is as 
extracted in para, 3 of the judgment of 
the District Munsif, it is very badly ex- 
pressed. Itis there stated as follows :— 

“The defendant contends that the alleged land 

G is not the exclusive one of the plaintiff. The 
-plaintiff and his predecessor-in-title had no interest 
in that site. The sites A and B originally belonged 
to one joint family. When they were divided they 
-kept this suit land © as their joint lane, Plaintiff 
purchased Aand-A-1 marked land only eight months 
back, while defendant purchased site marked B 
twenty years back, The Municipality acquired this 
suitland long ago.” 
I think that the defendant clearly means 
that A, B and © originally belonged to 
the joint family. If that were not so, there 
was no meaning in saying that when 
they divided they kept the suit land C 
as joint lane. ‘However the matter is not 
of very much importance because the 
defendant's clear case was that the Muni- 
cipality acquired the suit land long ago 
and ihe question is- whether the Municipality 
is not a necessary patty to the suit in the 
circumstances. j 

For the appellant is quoted Umed Mal 
v. Chand Mal (1) a Privy Council case. In 
that case where a mortgagee as purchaser 
of the mortgaged properties in court-auc- 
tion in execution of his mortgage decree 
sued a third party, not being the mort- 
gagor, in ejectment of one of the items 
alleged to have been included in his-mort- 

(1) $9 Ind. Cas, 749. 25 L W 90; 54 O 338; AIR 
J¢26PC 142:30 WN 989: 53 I A 271, 25 ALI 
Gl; (1927) M WN 84; 38 ML T 43; 28 P L R 113; 
31 O WN 413: 5? M L J 368;45 OLJ 274;8PLT 
251: 29 Bom. L R 755 (P 0). Har 
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gage and purchased by him in execution 
of his mortgage decree, without making 
the mortgagor a party to the suit and 
the lower Courts decreed the suit, it was 
held that the lower Couris acted with 
material irregularity in the exercise of their 
jurisdiction in deciding the question of 
title to the mortgaged property im the 
absence of the .mortgagor and, that the 
High Court had jurisdiction to interfere 
in revision under s. 115. The present case 


is very much stronger than that because’ 


there the mortgagee had actually purchased 
the mortgagor’s property. The next case 
is Haran Sheikh v. Ramesh . Chandra 
Bhattaeharyjée~(2)>-~In-that* case where in a 
suit*fordéclaration of a right of way asa 
village road and for removal of obstruction 
thereon, an objection was taken that one 
of the persons interested in the servient 
tenement had not been made a party to 
the suit, which was overruled by the 
Courts below on the ground that it was 
taken at a late stage, and the Courts below 
decreed the 


ion that ground “the ‘suit was dismissed; 
land-it-was~also~held” that notwithstanding 
‘thé provisions of 0:1, r.9 of the Civil-Rro- 
icedure-Codé, the Court, will. not. entertain 
a-suibin “which no effective decree can be 


invade ithe absence of an interested party. 
\Here*“again™ the . 


present case is much 
stronger for the objection was taken from 
the start. The next case is Mahomed 
Israel v. J. Wise 3). There it was held 
that in a suit for possession of land, where 
the plaintiff alleged that he is the rightful 
owner of the land which had been resumed 
by the Government, but that the defendant 
by false allegation of ownership and of 
possession induced the Revenue Authorities 
to enter into settlement .with him, the 
Government ought to be madea party. Of 
the fives Judges one expressed no opinion 
on the point. So it was apparently not 
necessary for the determination of the case. 
A recent decision of Sundaram Chetty, J., 
in this Court in S. A. No. 1502 of 1927 is 
also quoted. In that case the plaintiffs as 
reversioners to the estate of one Sattigadu 
sued for recovery of possession of the plaint 
properties. The defendant resisted the 
claim setting up the title of a minor 
Subbulu as the adopted son of Sattigadu. 
Sundaram Chetty, J., held that the objection 
taken by the defendant that the suit was 
(2) 62 Ind, Oas; 425; 25 OW N 249, 
a) 21 W R 327, 
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bad for non-joinder of the alleged adopted 
boy was good, quoting the decisions which 
T have already quoted. He did not, however, 
find it necessary to set aside the decree and 
‘remand the suit because in a subsequent 
suit the matter of the alleged adoption 
with the boy as a party had been gone 
into and the adoption „found not true. 
Another case quoted is Brojanath Bose v. 
Durga Prasad Singh (4). In that case a 
- Digwari tenure-holder granted a lease of 
all the surface and the sub-soil rights, 
Upon a suit by the landlord without making 
the Government a party, fora declaration 
that the mineral rights belonged to him as 
landlord and that the defendant had no 
right to grant such a lease, it was held that 
the Government was a necessary party to 
the suit as the Digwari tenure was held on 
the condition of the performance of certain 
police or public services for the due dis- 
charge of which the holder had been res- 
ponsible to the Government. 
Forthe respondent four cases are quoted, 
Mahabir Prasad v. Jamuna Singh (5) isa 
“decision which is quite irrelevant because 
it will be found that the person from whom 
“the appellant claimed was made a defend- 
ant (defendant No,5). Even if he had not 
been, itis doubtful ifthe decision would 
have any relevancy because the appellant 
is described as his assignee. What is 
meant by the right jus tertii pleaded by a 
party in connection with this question whe- 
ther that third party should be impleaded 
in the suit is of course a present right and 
not one which has been extinguished by 
assignment. The next case is Kashi v. 
Sadashiv (6). This was a peculiar case 
where both parties claimed under the 
Government. It was held that the Govern- 
ment was not a necessary parly. It was 
really a case of priority of title. The next 
case is Subramuniya v. Gnana Anthakri- 
shnaswami Naidu (7). This was merely a 
matter of landlord suing his tenant under 
a lease. The tenant was estopped from 
disputing his landlord’s title under s. 116 
of the Evidence Act. The last case quoted 
is Poonit Singh v. Kamal Singh (8). This 
case is exactly on all fours with Umed Mal 
v. Chand Mal (1) as to the inclusion of a 
mortgagor. It is the decision of a single 
Judge and must be held wrong in the 
(4) 34 C 75%, 
(5) 92 Ind. Oas. 31; 23 L W 75 at p79, A 1 R1925 
P 0 231; (1925) M W N 738 (P ©). 
(6) 21 B 229, 
(7) 139 Ind. Cas, 679; 36 L W 378; Ind. Rul, (1932) 
Mad, 775; A I R 1932 Mad, 688. 
(8) 72 Ind, Oas, 1038; A J R 1924 Pat, 172, 
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light ofthe Privy Council decision. There 
appears to be either a misquotation or a 
misunderstanding of some quotation from 
Bullen and Leake’s Precedents of Plead- 
ings, 7th Edition, which is quoted as 
follows :— 

“Strictly all persons who are actually in physical 
possession of the property should be made defend- 


ants. Itis neither necessary nor proper tojoin any 
person who is merely in receipt of the rents and. profits 


- of the land” 


Ihave looked up Bullen and Leake’s Pre- 
cedents of Pleadings. I have unfortunately 
not got the 7th Edition but only the 8th. 
Bullen and Leake seems to have been re- 
modelled, for the first remark now appears 
on p.20. I shall quote the whole passage 
as it stands there: — 

“Strictly, all persons who are actually in physical 
possession of the property should be made defend- 
ants. ‘In ejectment the tenant in possession must 
be sued’ per Lord Tenterden, O. J, in Berkeley v. 
Dimery (9)." But’ where a larger number of persons 
aréin’ occupation of the premises who all claim title 
under the same lessor, the rule is relaxed and the 
plaintiff is allowed merely to make that lessor 
defendant: Minet v. Johnson, (10) and Green v. 
Herring (ll). It being provided by O. XVI,r 9, 
“Where there are numerous persons having the 
same interest in one cause or matter, one or more 
ofsuch persons may sue or be sued, or may be 
authorised by the Courtor a Judgeto defend in 
such cause or matter, on behalf or for the benefit of 
all persons 80 interested.’ ” PAX 

There is no sentence here at all that it is 
neither necessary nor proper to join any 
person who is merely in receipt of the 
rents and profits of the land. On the other 
hand, the passage quoted above shows that 
where are a large number of persons in 
occupation, all claiming title under the 
came lr esor, the plaintiff is allowed merely 
to make that lessor defendant. If, therefore, 
there is any such remark in the7th Edition 
it cannot refer to the landlord bit must 
refer to some person who is merely in 
receipt of the rents of the land by some 
arrangement with the landlord. Dicey on 
Parties to an Action, r. 113, (p. 490) 
says: 

“The persons who have'a right to defend in an 
action of ejectment are any person named in the 
writ and any person who is in possession by 
himself or his tenant ” 

The learned author proceeds 

“The object of the plaintiff in ejeciment is 
to obtain, not damages, but possession of the land. 
He brings his action against the persons actually 
in posses:ion, and if he succeeds, e. g, through 
their letting judgment go by default, he turns 
them out and himself obtains possession. This 
may cause damage to a person, who owns but 
does not himself actually occupy ths land and is, 
therefore, not’ made a party to the action, A, 


(9) 10 B & O 118, 
(10) (1890) 63 L T 507. 
(11) (1905) 1K B 152; 74 L J K B 62, 


SUBBARAYA SASTRI V. SEETHA RAMASWAMI | 


s 
19 
for example, brings an action of ejectment 
against X and, Y who are in the occupation of 
land as tenants of Z from week to week. Z is not 


made a party tothe action, the tenants let judg- 
ment go by default, and A obtains possession. 


-This isobviously an injury to Z, for he must, in 


order to regain possession, either enter and turn 
A out, or, in his turn, bring an action of ejectment 
against A. But the injury may extend far beyond 


- this, and Z may be deprived of his property, for 


A may have no title, and therefore, Z may be 
able if sued to. resist his claim " 


This rule of Dicey is quoted in Poonit 


‘Singh v. Kamal Singh (8) asif it supported 


the decision there but, with respect, in 
my opinion, it is opposed to it for Itake 
it that if a person has a right to defend, 
itis the same thing as saying that he is 
a necessary defendant, for itis not within 
thé discretion ofthe Court to say whether 
it will add him or not. 

It is then argued that this Court cannot- 
under s. 99 of the Civil Procedure Code inler- 
fere with a decree on account of the non- 
joinder of a party. In this connection 
Yakkanath Eacha Raunni Valia Kaimal v. 
Manakkat Vasunnie Elaya Kaima! (12) 
is quoted to show that for purposes of 
8.99 misjoinder includes non-joinder. The 
remark is obiter and the case on which 
it relies, Mahabala Bhatta v. Kunhanna 
Bhattu (13) was under the old Code. 
Section 578 of the old Code corresponding 


tos. 99 of the present ran as follows: 

“No decree shall be reversed or substantially 
varied, nor shall any case be remanded, in appeal 
on account of any error, defect-or irregularity, 
whether in the decision or in any order- passed in 


‘the suit, or otherwise, not affecting the merits of 


the case or the jurisdiction of the Court” 


The words ‘“misjoinder of parties or 
causes of action” were introduced in the Code 
of 1908, sa Mohabala Bhatia v. Kunhanna 
Bhaita (13),is no authority as tothe meaning 
of the section as it now stands. This obiter 
remark in Yakkanath Hacha Rauni Valia 
Kaimal v. Manakkat Vasunni Elaya Kaimal 
(12) has been noticed in Mahonavelu 
Mudaliar v. Annamalai Mudaliar (14) where 
Sir Walter Schwabe, C. J., says, “Under 
s. 99 of the Code of Civil Procedure no 
decree is to be reversed on account of 
any misjoinder of partiesnot affecting the 
merits of the case or of the jurisdiction of 
the Court, andit has been held, howfar 
correctly I am not prepared at present 
to say, that ‘misjoinder’ in that section 
includes  non-joinder.“’ In ` Amirchaed 


(12) 5 Ind. Cas. 774; 33 M 436; 7 ML T 102; 20M 
LJ 34! 

(13) 21 M 373, 

(14) 72 Ind. Cas, 63; 44 MLJ 249;17 L W 241; 
(1923) M W N 89; AJ R 1923 Mad. 337, i 
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Nagindas & Co. v. Raoji Bhai Moti Bhai 
Patel (15) a Bench of the Court held that s. 
99 would not permit the Court interfering 
in appeal even in a case of misjoinder if the 
appeal was that the lower Court acted 
without jurisdiction. 

Imust, therefore, hold that the Munici- 
eae was a necessary party tothe suit 
jand not having been made one inspite 
l of objection taken from the start, the suit 

must be dismissed. 4 

I cannot help observing, however, that 

| there are several defects inthe lower 
Appellate Court’s judgment which would 
probably have by themselves justified the 
setting aside ofits decree. I have noted 
above the statement that there is no proof 
of the ‘contention of the defendant that the 
site is part of the Municipal lane; and 
that if by this it is meant there is no 
evidence it is complete mis-statement of 
fact. The Municipal authorities refused to’ 
produce the survey plan and in connec- 
tion with this the Subordinate Judge 
observes: 

“Unless the plaintiff or his predecéssor had 

raised a dispute at the time of the Municipal 
Survey and the point had been found against him, 
the decision of the Survey authorities cannot be 
res judicata against the plaintiff.” 
That is entirely wrong. The survey 
was made under the Survey and Boundaries 
Act. Decisions under that Act if not 
challenged, become res judicata. Finally 
there is theremark: 


“It is alleged for the defendant (appellant) that - 


when opening a gate into © the plaintiff tcok the 
Municipality's permission, But this was necessary 
under the Act even if the site O belonged to 
plaintiff ” 


Section 196 ofthe District Municipalities 
Act only requires permission to the opening 
of a gate intoa public street. 

` Therefore if plaintiff had really taken 
the Municipality’s permission to opena 
gate into the site © it would have been 
almost. conclusive ‘against his contention 
that C was his private property. The 
mistake in law here made by the Sub- 
ordinate Judge is so grave that it might 
reasonably be said that it affects his whole 
decision. I have looked at the actual 
evidence on the point. Apparently. what 
the plaintiff said was that he applied for 
permission from the Municipality to open a 


door-way. It was not elicited exactly 
where this door-way was. Though one 
cannot be absolutely certain, it is not 


éasy to see where else it could have been 
than at the point A () opening into the 

(15) 180 Ind. Qas. 453; 58 MLJ 613: 31 L W 757; 
A IR 1930 Mad; 714; Indi Rul, (1931) Mad. 373, 
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site C. In any case the learned Subordi- 
nate Judge clearly took it as meaning 
that the gate opened into the site O, and 
if so, the admission was fatal to the plaint- 
iffs cage. i 
The appeal is allowed with costs 
throughout and the suit will be dismissed. 
ASN. Appeal allowed. ` 


eS 


_ ALLAHABAD HIGH COURT. 
-Criminal Revision Application No. 34 of 
1933. 

March 15, 1933. 
Kiscn, J. 
SHIVA CHARAN AND OTHERS — 
APPLICANTS 
VETVSUS 
EMPEROR—Opposits Party. 

Public Gambling Act (111 of 1867),s 18—~—Articles 
for sale of value of two pice to one rupee—Number 
of tickets equal to number of articles—Tickets sold 
for one anna each—Sale, if constitutes gambling. 

The applicants had for sale a variety of ‘articles 
of trifling value ranging from two pice up to 
about a rupee. They adopted the method of writing 
out as many tickets asthere were articles with the 
name of one of the articles on each ticket They 
took their barrow with the articles on it toa certain 
place and invited purchasers to buy any ticket for 
one anna The purchaser then received the article 
the description of which was written on the 
ticket : 

Held, that this did not constitute gambling within 
the meaning ofthe Public Gambling Act, and was 
more of the nature of alottery and a harmless one at 
that. os | 
Criminal Revision Application from an 
order of the Sessions Judge, Agra, dated 
October 13, 1932. 


Mr. A. P. Dube, for the Applicants. 

The Assistant Government Advocate, for 
the Crown. 

Judgment.—In this case three persons 
have been convicted by a First Class Magis- 
trate in a summary trial of an offence 
under s. 13, Public Gambling Act, and have 
been sentenced to fines of Rs. 40, 30 and 
10 respectively. The applicants had for sale 
a variety of articles of trifling value. These 
articles are said to have ranged in value 
from 2 pice up to about a rupee. ‘They 
adopted the method of writing out as many 
tickets as there were ticles with the 
name of one of the articles on each ticket. 
They took their barrow with the articles on 
it to the Jamna Bridge in Agra and invited 
purchasers to buy any ticket for one anna. 
The purchaser then received the article the 
description of which was written on the 
ticket. In the event of the purchaser being 
displeased with his purchase the applicants 


1933 
would take it back in return for another 
ticket or tickets, and if this process were 
1epeated by one customer several times 
over, by the systems adopted by the appli- 
cants, he might eventually receive nothing 
for his anna, although many purchasers 
received more than an’ anna’'s worth for their 
tickets. ` 

In support of the application in revision 
it is contended by the Jearned Counsel for 
the applicants that what has been described 
above does not constitute gambling within 
the meaning of the Public Gambling Act. 
In my opinion this contention is correct. 
It was more of the nature of a lottery and 
a harmless one at that. As no offence under 
the Public Gambling Act has been com- 
mitted the convictions cannot be upheld. 
Laccordingly allow this application, set aside 
the convictions and sentences of the court 
below and direct that the fines, if paid, be 
refunded and the articles ordered to be 
confiscated be returned. 

N, Application allowed. 


_ MADRAS HIGH COURT. 
Criminal Revision Petition No. 935 of 1932 
and PEH 
Criminal Revision Petition No. 859 of 
1932, 
February 3, 1933, 
Burn, J. 
SANITARY INSPECTOR, MUNICIPAL 
COUNOIL, DINDIGUL—ComprainAnt 
4 — PETITIONER 
VETSUS 
RAJAMANI AYYAR-—AGCCUSED—, 
OpposiTE Party. 

Madras District Municipalities Act (V of 1920), 
si 806, Bye-law No. l—Accused using for hotel 
premises not constructed as mentioned in Bye-law No. 
1, whether punishable. | 

Bye-law No. |, framed under s. 306, Madras Dis- 
trict Municipalities Act, is badly drafted. It does 
not authorize the Municipal Chairman to issue to 
anyone any notice of any kind, nor does it say that 
failure to obey a notice is punishable. Consequent- 
ly use bya person of premises not constructed as 


mentioned in Bye-law No.l, for hotel etc., is not 
punishable, 


‘Cziminal Revision Petitions from the judg- 
ment and decree of the Bench Magistrates, 
Dindigul, dated August 31, 1932, and in §. 
T. No. 486 of 1932. 

Messrs, K. Rajah Ayyar and S. Narasinga 
Rao, for the Petitioner. 


i 
Messrs. K. S. Jayarama Ayyar and T. P. 
Gopalakrishna Ayyar,for the Opposite Party 
The Public Prosecutor, for the Crown. . 
‘Order:—The petition must feil- Bye- 
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law No. 1 is badly drafted. It does not 
prohibit anyoñe from doing anything. It 
enjoins that 

“premises used for hotels, lodging houses, boarding 
houses, choultries, rest houses, restaurants, eating 
houses, cafes, refreshment rooms or coffee houses 
or to which the public are admitted for the con- 
sumption of any food or drink shall be constructed 
of masonry or ofsuch other durable materials, as 
may be approved by the Ohairman and no part 
thereof shall be constructed of inflammable mate- 
rials;” 


“but it fails to say that anyone who uses 


for hotels, etc., any premises not so con- 
structed will be liable to any penalty. 
Moreover, the bye-law certainly does not 
authorize the Municipal Chairman to issue 
to anyone any [notice of any kind, nor does 
it say that failure to obey a notice is punish- 
able. The acquittal was correct and this 
petition is dismissed. 


A-N. Petition dismissed, 


NAGPUR JUDICIAL COMMIS- 
h SIONER'S COURT. 
First Civil Appeal No. 51 of 1931. 
April 9, 1932. 

Maonair, J. C., AND STAPLES, A. J.C, 
THe COLLECTOR or NAGPUR — 
Non APPLIOANT—APPELLANT 

VETSUS 
P. C. JOGLEKAR—Apprioant 
— RESPONDENT, . 

Land Acquisition . Act (I of 1894), s. 23—Method 
of valuation—Principles—Old structures, valuation 
of—Costs before Land Acquisition Oficer—Whether 
can be awarded—Offers, evidentiary value of. £ 

Where land is compulsorily acquired under the 
Land Acquisition Act the value to be paid:for 
is the value to the owner as it existed at. fhe date 
of the taking, not the valueto the taker and the 
value to the owner consistsin all advantages which 
the land pdéssesees, present or future, but it is the 
present value alone of such advantages that falls to 
be determined and, therefore, the sum awarded 
should ‘not exceed the amount which a prudent 
owner in the claimant’s position would have accept- 
ed. Cedars Rapids Manufacturing and Power 
Company v. Lacoste (1), referred to. [p.78, col. 2; 
p. 79, col 1] 

An award of one-tenth of the original value is 
a fairly generous award for walls and* foundations 
in a ruinous condition when it is proposed to con- 
struct buildings for which the foundations will nōt 
be suitable, , 

The fact that anumber of offers were made for 
particular plots does not ghow that similar offers 
will be made for every plot 

The Land Acquisition Act does not provide for 
the award of costs.incurred before the Land Acquisi- 


- tion Officer. 


First Civil Appeal against the judgment 
of the First Additional District Judge, 
Nagpur in M, J.C. No. 32 of 1927 dateq 
February 17,.1931. ; ae 
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` Mr. M. R. Bobde, for the Appellant. 

Mr. G. G. Hatwalne, for the Respondent. 

Judgment. - The judgment in this 
appeal will govern the disposal of the 
Cross Appeal, First Appeal No. 72 of 
1931 (P. C. Joglekar v. Collector of 
Nagpur). 

Joglekar purchased a malik makbuza plot 
in Mouza Dhantoli on June 18, 1924, for 
Rs. 31,000: the purchase 
structures and trees which existed on the 
plot. On August 28, 1924, two months 
later, the Government issued a notification 
under s. 4 of the Land Acquisition Act 
to the effect that it was proposed to acquire 
the land on behalf of the Municipal Com- 
mittee, Nagpur. Joglekar purchased the 
land with the intention of laying it out 
in building plots and roads to give access 
to, these plots and selling the plots. He 
had contracted to buy the land on February 
11, 1924, and had prepared a plan (Ex. 
A-1) in April. He actually sold six of 
the plots, one before August 28, 1924, 
and the others before ihe notification was 
published under s. 6 of the Land Acquisi- 
tion Act, for a total sum of Rs. 15,423-12. 
Compensation has been given to the 
purchasers and there is no appeal before 
us with regard to that compensation. 
Joglekar was awarded Rs. 65,613-4 includ- 
ing 15 per cent. for compulsory acquisi- 
tion. A reference was made to the Civil 
Court and the learned Additional District 
Judge directed that the Collector should 
pay Rs, 30,687-6-2 to Joglekar in addition 
to the amount already paid. | 

In First Appeal No. 51 the Collector 
urges that the award of the Collector was 
proper and in Appeal No. 72 Joglekar 
urges that about Rs. 114 lakhs should be 
added to the amount found proper by the 
learned Additional District Judge. Mr. 
Bobde for the Collector urges that the 
principle adopted both by the Collector 
and the Civil Court is incorrect. 

The award is based on an estimate of 
the amount which Joglekar would have 
received, if he had been successful in 
selling all the land available for buildings 
in small plots to separate purchasers, less 
the amount which he would have expended 
in preparing roads and drains. Now 
Joglekar’s scheme may be said to have a 
vèry successful beginning; but it was 
clearly possible that serious difficulty might 
be encountered before the scheme was 
complete. Nagjibhai(A. W. No. 14) bought 
another plot of about half the area in the 
game year; he divided this plot into 


included some. 
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building sites in the same way. He states 
at the end of 1928 that one-third of the 
land was nct sold and that the situation 

of 24,000 square feet, say two-ifih of the 

one-third, is such that no offers aremade 

for it. It might have proved that some 

portion of Jogiekar’s land would have been 

considered by purchasers disadvantageous 

either for the reason applicable to these 

24,000 squre feet or for s.me other reason. 

The fact that a number of offers were 

made for particular plots does not show 

that similar offers will be made for every 

plot. Mr. Bhide, witness No. 1 for the 

Collector states that Joglekar’s land is 

likely to be inundated. We have seen the 

plot and think there is little danger of ` 
inundation from the Nag Nadi: but it 1s 

low-lying and water might collect in the 

rains even if Joglekar devoted consider- 

able care and capital to the construction 

of drains. Next in 1924 a possibili y 

existed that before the bulk of the plo's 

were Sold, the demand for plots might 

diminish either because schemes similar to 

Joglekar’s provided mure attractive plots 

or because of severe ‘rade depression. 

Again thé conditions on which the plots 

were -sold or agreed to be sold were such : 
as might lead to dispute and litigation. 
Joglekar’s witnesses, e. g., Balkrishna 
(A. W. No.3), state that it was understood 
that roads would be duly laid out and it is 
admitted before -us that Joglekar was 
bound to provide roads and drains. The 
possibility of disputes arising regarding 
the sufficiency of roads and drains canno; 
be overlooked. Again the eventual success 
of the scheme depended on the skill and 
care which Joglekar would devote in 
carrying it out during a number of years. 
Joglekar might fall illor die: contractors 
for the roads and drains might prove 
dishonest. It cannot be assumed that the 
scheme was certain to be carried out 
successfully, although there was reason to. 
hope for success. 

The main point to be taken into considera- 
tion is the market value of the land on 
August 28, 1924. The principle laid down 
by their Lordships of the Privy Council in 
Cedars Rapids Manufacturing and Power 
Company v. Lacoste (1), was enunciated 
in the form of the following proposi- 


. tions :— 


“(1) The value to be paid for is the value to 
the owner as it existed at the date of the taking, 
not the value to the taker. 


*(1) (1914) A O 569 at p,576;83 LJ P O 162; 110 
L T 873; 30 T L R 293. : i 
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“(2) The value to the owner consists in all 
advantages which the land possesses, present or 


future, but it is the present value alone of such 
advantages that falls to be determined.” 
that 


On this principle it seems clear 
the sum which a prudent man in Joglekar’s 
position would have accepted on August 
28, 1924, should not have been exceeded. 
There is no reason to doubt that a prudent 
man would have accepted a sum much 
less than he hoped to get eventually by 
carrying out his schemes. Joglekar is a 
resident of kola and as A. W. No. 32 
states that he had made large profits by 
a similar transaction in Akola: that, before 
purchasing the plot in dispute, he had 
not found out whether there was any 
land even better suited to his purpose 
in Nagpur; and that he had to borrow 
money to purchase ihe plot in dispute. 
If he had received a large sum on August 
28, 1924, he might have carried out a 
similar plan either in Nagpur or in some 
other town on an even larger scale. 


Other methods of framing an estimate 
of the market value would be to consider 
what the land would have fetched ata 
court sale, the purchasers being aware of 
the possibility of large profit indicated by 
the successful disposal of a number of 
plots by Joglekar: or the amount which 
Joglekar would have received if he had 
sold all the plots for the best offers which 
he could obtain in a few weeks. But we 
think that this appeal can be decided by 
estimating the amount which a prudent 
man in Joglekar’s position would have 
accepted in preference to continuing to 
devote energy and incur risk by carrying 
out nis scheme. 


Mr. Bobde has urged thatthe sales and 
contracts effected by Joglekar should be 
regarded as fictitious contracts made with 
the intention of obtaining a larger sum from 
the Land Acquisition Officer. It is true that 
the first contract wasmade on July £7, 1924, 
only a month before the date of the 
notification. But the Collector has not 
chosen to produce any evidence that the 
likelihood of any acquisition could have 
been known toJoglekar from this date. 


Bhide (N. A. W. No. 1) states that the- 


Market Committee put up a proposal for 
acquiring this land and he was 
asked to put up a valuation estimate 
which he prepared at least three months 
before the notification was published. The 
putting up ofa valuation statement would 
hardly furnish a sufficient motive for 
elaborate preparation and it has not been 
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proved that anything definite was done 
before the beginning of August. There 
is no reason why the Collector should 
not ehave produced a resolution by the 
Municipal Committee or the like if such 
evidence existed. Again the witnesses of 
Joglekar appear to -be very respectable per- 
sons and their evidence has been accepted 
by the trial Judge. Mr. Chitley (A. W. 
No. 31) is a respectable Pleader: Mr. Yadao 
(A. W. No. 34) is an ex-president of the 
C. P. Legislative Council. Other res- 
pectable witnesses make very definite 
statements that large sums passed. Gov- 
ernment has accepted the position that 
six sales were completed and has not 
appealed against the award of consider- 
able sums to the purchasers. It is, of 
course, probable that some of the contracts 
made with knowledge of the notification 
would not have been made ifthere had 
been no notification. Joglekar must have 
been aware that such contracts might be 
treated as void and lead to the award of 
a large sum as value of the land; but it 


‘does not appear that the estimate which 


would result from the consideration of the 


‘latter contracts is greater than the estimate 


resulting from the consideration 
earlier one. 

It is necessary to consider whether the 
learned Additional District Judge was 
correct in estimating that Joglekar would, 
by carrying out his scheme, have received 
a net amount of Rs. 73,864-14-0 excluding 
the value of the structures and the trees; 
he has arrived at this figure by holding 
that 54 to 6 annas per sq. ft. would have 
been received for theland sold. We think 
that 6 annas per sq. ft. is a fair estimate 
if such area as might prove exceptionally 
disadvantageous be omitted. It is true 
that the earliest saleof plots situated close 
to the road was for 7 annas per sq. ft. 
or less and the applicant’s own evidence 
shows that plots far from the road were 
much less attractive than those on the road: 
Yadao (A. W. No. 34), for instance, says he 
selected a plot far from the road because 
it was less attractive and, therefore, less 
expensive. But there is force in the ap- 
peliant’s contention that it was necessary 
to make a start when the first few plots 
were disposed of. There is considerable 
evidence that plots from the road fetched 
5 or 6 annas per sq. ft. vide, the table 
given in para. 7 of the judgment of the 
Additional District Judge read along with 
plan (A. No.1). We think then that 
making allowance for the fact that some 


of the 


0 
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plots might be unsaleable or fetch little, 
‘there was reason to hope that an average 
of 53 annas would be obtained for about 
3,00,000 sq. ft. Nagjibhai’s plot appears to 
be very similar’ in value. Mr. Bhide 
(N. A. W. No. 1) finally says that the 
“applicant's plots 
price as Nagjibhai's Nagjibhai has sold 
two-thirds of his land for the most part 
at 8 annas persq.ft. It cannot be assum- 
ed that two plots were absolutely similar, 
“but the average price obtained by Nagji- 
bhai furnishes no reason for holding that 
‘the estimate of 54 annas which we have 
made is incorrect. The applicant has 
urged that an average of 8 annas per sq. 
ft. would be proper, His estimate is 
obviously excessive as he has sold a number 
of plots including some of the very best 
at rates which vary from 5 annas to 8 

< annas. 

We donot thinkit is a very satisfactory 
way for providing for the expense to be 
‘incurred on drains and roads to estimate 
the net receipt at4 annas per square foot. 
‘But 13 annas on 3,00,000 sq. ft, comes 
to about Rs. 28,000. Mr. Bhide (N.A. W. 
No. 1) estimates that Nagjibhai has spent 
Rs. 6,000 and is spending Rs. 500 a year 
on . maintenance. There is nothing 
on record from which it can be 
inferred that the expenditure of mainten- 
ance will not be perpetual. No other 
evidence regarding the expenditure of 
‘Nagjibhai has been brought to our notice. 
‘Allowing 20 years from purchase to pro- 
vide the Rs. 500, Nagjibhui’s expenditure 
comes to Rs. 16;000, the applicant’s land 
is- double in extent and there is no reason 
to think that his expense will be less 
than double. We, therefore, see no reason 
to interfere with the estimate that Jogle- 
kar would have had to provide Rs. 28,000 
‘to allow for construction and meintenance 
of roads.and drains. 

It is convenient at this stage to consider 
the arguments regarding the sums award- 
ed as compensation for trees and'structures. 
‘The Collector’s estimate was based on the 
evidence ofone Khemchand who was not 
examined inthe Civil Court. 
has accepted the evidence of Vithal 
A.W. No. 28 who has given higher 
figures. This witness stated that he ex- 
amined the buildings and made a valuation: 
he was not cross-examined and the Col- 
lector has givenno evidence on the point. 
TIn the circumstancesit wasproper to accept 
ihe evidence of this witness: The Land 
Acquisition Officer “held that only one- 
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might fetch the same | 


The Judge. 
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tenth of the value of certain structures 


should be allowed as they could not be ' 


used to greater advantage than by remov- 
ing and selling the materials. Admittedly 
these structures were in a ruinous condi- 
tion; the factory walls and_foundations are 
obviously of little use when it is intended 
that a residential house should be erecied, 
The evidence of Vithal (P. W. No. 28) 
appears to be with respect tothe structural 
valueof the ruined factory and some other 
buildings. The Land Acquisition Officer 
estimated their value at about Rs. 3,500, 
while the witness’s estimate is Rs. 10,400. 
He was not examined regarding the deci- 
sion of the Land Acquisition Officer that 
the sum found as value should be divided 
by 10 on the ground that no use could be 
made ofthe structures except to obtain 
material. TheJudgethen acted properly 
in awarding one-tenth of the value stated 
by Vithal (A. W. No. 28). ‘In our opinion 


it isa fairly generous award for walls and - 


foundation ina ruinous condition when it 
is proposed to construct buildings for which 
the foundations willnot be suitable. It is 
not clear why Joglekar has been awarded 
a separate sum for the wells, the existence 
of which was presumably taken into 
account by purchasers when they offered 
a price for the plots. But asit is not 
urged thatthe award of compensation cal- 
culated onthe profits to be obtained- from 
Joglekar’s scheme rendered it unnecessary 
to give anything more on account of the 
wells, Joglekar must receive the value of the 
trees and structures in addition to compen- 
sation fo. loss of profits onhis claim. 

` Joglekar paid Rs. 31,000 for the. land 
together with the structures and trees on it, 
Out of this sum Rs. 6,500 was paid ‘for a 
bungalow and trees etc. which had a fairly 
fixed value and were not essential to his 
speculative scheme for selling building 
plots. He has ‘obtained from purchasers 
‘Rs 15,423: we remark that the Collector 
by acquiring these sites has relieved him 
of obligations regirding the construction 
of roads and drains. The Oollector found 
the value ofthe remaining property to be 
over Rs. 57,000 andthis amount has been 
increased by about Rs. 2,000 owing to our 
finding that more should ‘be allowed for 
structures. If Joglekar hadsold his pro- 


perty on August '28, 1924, for Rs. 59,000, . 


he would have received over Rs. 74;000 in 
return for Rs. 31,009. He would have then 
made a profit of Rs. 43,000, in afew months, 
‘We have held that the Additional District 
Judge's estimate is a fair one and that 
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Joglekar might have made an additional 
Rs. 30,000 if he had devoted considerable 
effort and incurred considerable risk dur- 
Ing a period of years. In our opinion, a 
prudent man in Joglekar's position would 
have sold the remainder of his property 

_ for Rs. 59,000 on August 28, 1924. 

It follows that the amount awarded by 
the Collector was sufficient except for the 
addition made by us on account of the 
value of the structures, The sum award- 


ed by the Civil Court then must be 
varied in accordance with this find- 
ing, : 

Two pointsremain for decision. It is 


urged that | Joglekar should have been 
awarded alarger sum for costs incurred be- 
fore the Land Acquisition Officer. The Land 
Acquisition Act does-not appear to provide 
forthe award of such costs, and Joglekar 
is fortunate in receiving any costs. 

It is next urged that Joglekar should 
be awarded interest at 6 per cent. 
per annum under s. 28 of the 
Land Acquisition Act on the amount 
by which the award of the Land Acquisi- 
tion Officer has been increased. In our 
Opinion, there is no reason why he should 
not receive this-interest from June 24, 1927. 
The Collector on that date authorized the 
Municipality totake possession and must 
be considered to have taken possession 
himself. - Joglekar should have received 
about that date some Rs. 2,000 more when 
the Collector gave him and should be 
compensated by the award of interest for 
non-receipt. : 

Costs in the Collector's appeal before the 
Additional District Judge and inthis court 
will be bornein proportion to his success 
and failure; the costs in Joglekar's appeal 
must be borne by him. 

A. Appeal accepted, 
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ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 781 of 1933. 
connected with ; 

First Appeal From Order No. 137 of 1932. 
July 26, 1933. ag 
NIAMATULLAH AND RACHAPAL SINGA, JJ, - 

Musammat HASINA BEGAM AND 

OTHERS— PLAINTIFFS APPELLANTS 

s versus cr 
Munshi ABDUL HAFIZ— DEFENDANT — 
RESPONDENT, 2) oe 
Agra Tenancy Act ‘III of 1986), 8s. 8 (14), 246— 
‘Decree’, meaning of—Order finally disposing of suit 
so far as Revenue Court -ia concerned—Whether 
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decree—Second tuppeal, if lies —Civil Procedure Code 
(Act V of 1908),s 2 (2) 

The definition of ‘decree’ in s. 3 (14), Agra Ten- 
ancy Act, gives a considerably enlarged meaning to 
‘decree’ as compared with ‘decree’ cefined ‘in s. 2 (2), 
Civil Procedure Cod. According to the definition 
contained in the Agra Tenancy Act, an order may 
amount to a decree, though it does not adjudicate 
upon the rights of the parties but disposes of the 
suit on a preliminary ground, provided the decision 
finally disposes of the suit,so far asthe Revenue 
Court is concerned. : 

Where the Judge held, in view of a certain 
family arrangement relied on before him, that no 
suit for profits could lie ina Revenue Oourt and 
ordered theplaint to be returned to the Civil 
Court : AN 

Held, thatthe order finally disposed of the suit 
so far asthe Revenue Court was concerned and 
that the order was a “decree” within the meaning 
of s 3 (14), Agra Tenancy Act, and under s. 246 
of the Act, a second appeal was competent from the 
decree. toe Y 

Second Civil Appeal from the decision of 
the District Judge of Shahjahanpur, dated - 
April 16, 1932. ; 

Judgment. —This purports to be a first 
appeal from order. We, however, think 
that it is an appeal from a “decree” as de- 
fined in s. 3 (l4) of the Agra Tenancy Act, 
according to which “decree” means “any 
order which, so far asthe Revenue Court 
is concerned, finally disposes of a suit.” 
It will be observed that this definition 
gives a considerably enlarged meaning to 
“decree” as compared with “decree” de- 
fined in-s. 2 (2), Civil Procedure Code, ac- 
cording to which that expression means 

“the formal expression of an adjudication which, 
so far as regards the court expressing it, conclusively 
determines the' rights of the parties with regard to 
all or any of the matters in controversy in suit....” 


The essential difference between the two 
appears to be that, according co the de- 
finition contained in the Agra Tenancy Act, 
an order may amount to a decree, though it 
does not adjudicate upon the rights of the 
parties but disposes of. the suit on a 
preliminary ground, provided the decision 
finally disposes of the’ suit, so far as the 
Revenue Court is concerned. In, the case 
before us the learned Subordinafe Judge 
neld, in view of a certain family arrange- 
ment relied on before him, that no suit for 
profits could lie in a Revenue Court under 
s. 226 01227 of the Agra Tenancy Act. 
Accordingly he ordered the plaint ta be re- 
tuned for presentation to the proper court, 


“presumably the Civil Court, which alone, 


according to the view.of the learned District 
Judge, could enforce the family arrange- 
ment ‘set up before him. The order of the 
learned District Judge finally disposed of 
the suit so far the Revenue Court was 
concerned, as no further proceedings could 


property cannot succeed itit is held that 
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be taken in that court after” that order. 
We hold that the order of the learned’ Dis- 
trict Judge is a “decree” within the mean- 
ing of s: 3 (14) of the Agra Tenancy Act. 
The present appeal should be considered 
to beone brought unders. 246, of the Agra 
Tenancy Act, which gives a right of second 
appeal to the High Court from every 
“decree” of a District Judge. A court-fee 
of Rs.3 was paid on the memorandum of 
appeal. The subject-matter of the appeal 
before us is valued at Rs. 481-11-6. Ad 
valorem court-fee at that amount comes to 
Rs. 44. 

The appellant must, therefore, make 
good the deficiency of Rs.41 within two 
weeks, 


N-A, Order accordingly. 





NAGPUR JUDICIAL COMMIS- 
; SIONER’s COURT. 
Second Civil Appeal No. 318 of 1931. 
ni. November 17, 1932. 
= MAONAIR, J. O. 
AZIZUDDIN MUSALMAN— 
DrEFENDANT—APPELLANT 
g VETSUS 
RAMZAN SHAH AND OTHERS— 
PLAINTIFFS— RESPONDENTS. 

Muhammadan Law—Wakfi—Land usedas  grate- 
yard— Whether wakf—Muttawallis entered in settle- 
ment papers as owners—Whether makes them owners 
—Practice—Plaintiff claiming property as his, found 
to be irustee—Effect of. 

Where a land forming part of a. 
yard isset apart for the use of Muhammadan 
community from time immemorial], itis by user 
wakf. The fact that certain mutawallis are entered 
as owners in the settlement papers does not show 
that they are private owners and not mutawallis 
of the trust property. Court of Wards v. Ilahi 


The plaintifis who allege that the 


grave- 


Bakhsh (z), relied on. 


land is their 
they are 
not owners of land but trustees 


Second Civil Appeal agains: the decree 
in Civil Appeal No, 52 of 1930, in the Court 
of the Third Additional District Judge, 
Nagpur, dated January 27, 1931, arising 
out of the decision in Civil Suit No. 298 of 
1928, in the Court of the Additional Judge 
to the Sub-Judge, Second Class, Nagpur, 
dated September 15, 1930. 

Mr. A. Razak, for the Appellant. 

e Messrs. S. k. Mangrulkar and B. T. 
Amlekar, for the Respondents. | 

Judgment.—The judgment in this ap- 
peal will govern the disposal of Second 

ppeal No. 319 cf 19381 (Azzizuddin v. 
yahbub Shah and others.) 

, Two small fielcs in Mouza Bhankheda 


AZIZUDDIN MUSALMAN V. RAMZAN SHAH: 
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are, according to the village records, the 
malik makbuza holdings of Mahbub Shah 
and four others: two other small fields in 
the same village are recorded ss the muafi 
holdings of Ramzan Shah and Musammat 
Fatim: Bi. Two suits were brought by 
the respective owners of these fields against 
persons who claimed to be in possession of 
the plots on behalf of.a Committee known 
as the Kaburistan Inatzamia Committee. 
It was found by the lower Couris that the 
plots in suit were wakf properly and for 
that reason the entries in the Record of 
Rights did not prove that the plaintiffs 
were private owners: the decrees have been 
given in favour of the plaintiffs on the 
ground that they were in reality holding 
the property as mutawallis and were for 
this reason entitled to an injunction and 
damages against the defendants. 

In second appeal it is urged that as the 
plaintiffs claimed as proprietors, their suits 
should have been dismissed. It seems 
clear to me that the plaintiffs who alleged 
that the Jand was their property cannot 
succeed if itis held that they are not the 
owners of the land. They desire to use 
the land for their own benefit and claim 
damages for the benefit of themselves. It 
is not materiel whether or not they would 
be entitled to use the land or to receive 
damages in the capacities of trustees. Had 
they claimed -as trustees, they would be 
under liability to use the Jand and the 
sums awarded to them for the use of the 
trust: both the land and the money would 
accrue to the true owner, for a suit by the 
plaintifis in the capacity of mutawallis 
would in reality be a suit by a true owner 
instituted through mutawallis. 

The respondents attack the finding that 
the land was wakf property. They place 
reliance on the decision of the Privy 
Council in Muhammad Raza v. Yadgar 
Hussain (1). Their Lordships held that 
the nature of the grant in that case was 
not a wakf but was a grant sub conditione. 
In the present case Ex. P-4 shows that 
certain land had been held in the family 
of Haidarali Shah as a place for burying 
the dead. When and by whom the grant 
was made and for what period each succes- 
sive Fakir held possession cannot be ascer- 
tained: but in 1857 most of this land was 
portioned out to nine other Fakirs in lieu 
of their burial grounds in the city which 
were then closed. MHaidarali Shah was 
allowed to 1etain a part for his own burials 
and, in lieu of the land assigned to other 
Fakirs, he was granted an equal quantity 


1933 


elsewhere in the same Village. The land 
was released from payment of revenue in 
perpetuity and the Fakirs including Haidar- 
ali Shah were recorded as- owners.- It 
seems clear then that the land had been 
used as a burial ground from time im- 
memorial. In Mulla’s Muhammadan Law 
it is stated that when land has been used 
from time immemorial for a religious 
purpose, e. g., for the purpose of a burial 
ground, then the land is by user wakf, 
though there may be no evidence to show 
when or how it was originally set apart for 
that purpose. 
Lordships of the Privy Council were dealing 
in Muhammad Raza v. Yadgar Hussain 
(1), was, not used for a religious purpose, 
‘and grant of this land on condition that 
its income should be used for a certain 
purpose was, therefore, possible: their 
Lordships found that such a grant was 
made. The land with which I am dealing 
‘was wakf property by user and could not 
be granted to private owners. There is no 
Teason to think that there was any in- 
.tention to make such a grant to the persons 
described as Fakirs. 

- In Court of Wards v. Ilahi Bakhsh (2), 
their Lordships clearly expressed their 
opinion that the land in suit, forming part 
‘of a graveyard set apart for the Muham- 
madan community, was by user wakf. 
They considered entries in the Record of 
Rights which were similar lo the entries 
on which the respondents rely. One 
“Makdum Hassan Bakhsh was entered as 
owner of the land and their Lordships 
remark :— i 

“It would seem that he was properly entered as 
owner, being trustee and custodian of the shrine 
of the saint Mai Pak Daman, and being or claiming 
‘to bethe recognised head of the Muhammadan com- 
munity in Multan, 


The fact that the respondents are entered 
as owners in the Settlement papers then 
‘does not show that they were private owners 
and not mutawallis of the ‘trust property. 
Ia the-case I am considering the entries 
‘of the names of the respondents in the 
‘Record of Rights are inconclusive and it 
‘is clear that the land was wakf by user. 
-The plaintiff-respondents then, whatever 
rights they may have as mutawallis, cannot 


(1) 80 Ind. Cas. 615;21 NLR1; AIR 19% PO 
109, 7 NL J 116; 51 O 446: (1924) M W N 447; 20 
L W 3; 28 OWN 937; 511 A 192; L R5APO 
78 (P O). 

(2) 17 Ind. Oas. 74t; 40 0 297; 1 P WR 1913; 11 
A L T 265; 13 M-L T 318; (1913) M W N 270; 17 O 
L J 36):.27 P R 1913; 83 P L R 1913; 15 Bom. L 
R436; 25 M b J 61;40 IA 18 (P O) 


The land with which their. 


` 145, Evidence Act, nowhere lays down tbat 
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succeed in a suit based on a title as private 
owners. l 

The appeal, therefore, succeeds. The 
suits are dismissed. Costs in all coarts 
must be borne by the plaintiff-respondents : 
Counsel’s fee in this court Rs. 30. 

A * Appeal accepted. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision Application No. 373 of 
1932. ! S 
January 27, 1933. 
SUBHEDAR, A. J.O. 
EMPEROR - PROSEOUTOR 
versus , 
RAJA RAM AND oTHER—APPLIOANTS, 
Evidence Act (I of 1872), 8.145—Document meant 
to contradict a witness or to impeach his credit— 
Whether should come from proper custody. 
There is nothing in the Evidence Act to show that 
a document, which is meant to contradict a witness 
or impeach his credit, must come from the custody 


of the person to whom it was addressed. Section 
the 


document which is intended to be used to contradict 
i Witness must come from proper or legitimate cus- 
ody. 3 
Criminal Revision Application against an 
order of the Tahsildar and Magistrate, — 
Second Class, Wardha. ue 
Order.—In Criminal Case No. 117 of 
1932, the applicants, Rajaram and Sheoram, 
along with certain other persons are being 
prosecuted in the court of the Tahsildar and 
Magistrate, Second Class, Wardha, for 
offences under ss. 324 and 147 of the Indian 
Penal Code, In this trial one Ghulam Ali 
was examined as the 7th witness for the 
prosecution. During the cross-examination 
of this witness the defence Pleader want- 
ed toimpeach the credit of the witness by 
producing a letter written by the witness 
to-one Fida Hussain and putting certain 
questions to the witness with respect to the 
contents of that letter. The prosecution 
Counsel having objected to the production 
of the letter on the ground that it had not 
come from thecustody of Fida Hussain to 
whom it was addressed, the trying Magist- 
rate disallowed the production of the letter 
even though the defence had offered to 
examine Fida Hussain who was present in 
court and get the said letter formally pro- 
ducedby him. Against this order of the 
trying Magistrate the applicants moved the 
Sessions Court in revision and the learned, 
Sessions Judge has reported the case to this 


e4 , 
court under s. 438 of the Criminal Pro- 
cedure Code with a recommendation that 
the’ said order being illegal should be set 
aside, 

Onarule being issued to the District 
Magistrate to show cause against the refer- 
ence that learned officer has merely for- 
wardedto this court, a report of the trying 
Magistrate which runs as under:— 

“There is nothing to be said against the. re- 
ference except that (sic: the legitimate origin of the 
document in question In this case the accused should 
have proved the legitimacy of his possession over 
the letter before trying to use it to contradict 
the witness.” 

It is impossible to gather from this report 
as to what the learned Magistrate relies 
on in support of his order. As rightly 
pointed out by the Sessions Judge there is 


- nothing in the Evidence Act to show that a. 


document, which is meant to contradict a 
witness or impeach his credit, must come 
from the custody of the person to whom it 
was addressed. Section 145 of the Evid- 
ence Act lays down that: 

“Tf it isintended to contradicta witness by the 
writing his attention must, before the writing can 
be proved, be called to those parts of it which are 
to be used forthe purpose of contradicting him.” 


The section in question nowhere lays 
down that the document which is intended 
to be used to contradict a witness must 
come from proper or legitimate custody. 
Again,s. 146 ibid provides that a witness 
during his cross-examination may, in ad- 
dition to the questions referred to before in 
the Act, be asked any questions which tend 
to test his veracity or to shake his credit. 
For the reasons given above‘ I accept the 
_ reference, set aside theorder of the trying 
Magistrate and direct him to permit the 
defence to cross-examine the witness Ghulam 
Ali with reference to the contents of the 
letter alleged to have been written by him 
to Fida Hussain and which is in posses- 
sion of the defence Pleader. If the witness 
does not admit the fact of his having writ- 
‘ten that'letter it will then be open to the 
defence to formally examine Fida Hussain 
and prove the doctiment. 


N. Reference accepted. 


AKBARI BEGAM V. RAHMAT HUSAIN. 


. 
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ALLAHABAD HIGH COURT. 
FULL BENCH. 
First Civil Appeal’ No. 363 of 1929. 
August 14, 1933. 

SULAIMAN, C. J., MUKERJI AND Kine, JJ. 
On difference of opinion between 
N1AMATULLAH AND BENNET, JJ. 
Musammat AKBARI BEGAM— 
PLAINTIFF—APPELLANT 


versus 
RAHMAT HUSAIN AND OTHERS— 
DEFENDANTS AND ANOTHER ~ PLAINTIFY 
— RESPONDENTS. 

Oaths Act (X of 1878), ss. 8, 18—Contract Act 
(IX of 1872), s.2$—Agreement by parties to abide 
by statement of a witness whois also party to surt— 
Validity of—~Agreement,if opprsed to public policy— 
Civil vrocedure Code (Act V of 1908), 8.4, O. ill, 2. 4. 
—Power of attorney—Wide powers conferred on Vakil 
by vakalatnama—Power to abide by statement of a 
witness— Whether implied—Letters Patent (AIL), 
cl, 27— Order offreference, when to be made. 

The parties to a suit can validly agree, even 
apart from the Oaths Act, that they will 
abide by the statement of a witness, including one 
who is a party to the suit, and they can leave 
the decision of all points including costa arising 10 
the case to be made according to the statement. 
Nor can it be said that the Court in acting upon 
that agreement acts illegally to such an extent as 
to make its procedure ultra vires, The moment the 
witness makes his statement, the agreement is fully 
carried out aod it becomesbinding upon the parties 
and the suit cannot be decided otherwise than in 
atcordance with that statement. Muhammad Asghar 
Ali Khan v. Imtiaz Ali (20), Ram Narain Singh v. 
Balin Singh (21), Himanchal v. Jatwar Singh (22) 
and Chanbasappa Gurushantappa v, Baslingayya 
Gokurnaya.(32), relied on. Bishambhar v. Radha 
Kishunji (3), distinguished. [p. 104, col. 1] 

Per Full Bench (Mukerji, J. contra }—In the case 
of an appointment of a-Vakil by vekalatnama to 
conduct a case, it is prima facie implied that he 
has full power to conduct the case in the way he 
considers best, and therefore such a document 
should be construed liberally. lf a vakalatnama 
confers very’ wide powers in very general 
terms on the .Vakil, and authorises him “to 
conduct the case and to take other proceedings and 
expressly states that whatever is done by the above- 
named person should be accepted by the litigant, 
and thenit goes on to specify certain particularly 
important powers like those of appointing arbitrators 
and compromising disputes etc., then unless 
there is a special clause excluding his 
authority to act ina particular way inthe course of 
the suit, such an authority should be implied. 
Consequently, the power to abide by the statement 
of a particular witness whether under the Oaths Act 
or by way of an agreement of compromise, 18 
necessarily implied in the general -authority given 
under the vukalatnama. {p. 107, col. 2.) 

Per Mukerji, J.—When the terms ofa contract 
have been reduced into writing that document alone 
can furnish the delinition of the powers con- 
ferred. Consequently, the vakalatnama, in the 
circumstances of the case, cannot be said to have 
authorised the Vakil to enter into the agreement to 
abide by the statement of a particular witness, 
[p. 11], col. 2.) , 

Per King, J.—Although no express power is granted 
to agree to abide by the statement Of any witnedg 
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that power is to be regarded as included in the 
power to enter into a compromise fp 112, col. 1.7 

An agreement to abile by the statement of a 
particular witness isin substance nota reference to 
arbitration, nor opposed to public, policy or Tepuguant 
to the provisions of the Contract Act [ibid ] 

The statement of the witness so made may be treated 
as an admission by the party himself tinder s. 20, 
Evidence Act, and operates as an estoppel. [ibid] 

Per Bennet, .J.—The agreement is one which would 
defeat the provisions of the Civil Procedure Code 
and hence void under s. 23, Contract Act and the 
object of the agreement is forbidden by law, 
because 8.4 (1), QOivil Procedure Code shows that 
the procedure of the Code is notto be altered by 
agreement |p. 97, col 1 | s 

Under cl, 27 of the Letters Patent (All) when all the 
Judges haveexpressed their opinions the point has 
to be decided according to the opinion of: the 
majority of the Judges who have heard the case, 
including those who first heard it. |p. 108; col 1.) 

First Civil Appeal from the decision of 
the Subordinate Judge, Bareilly, dated 


May 16, 1929. 


Niamai Ullah, J.—February 15. 1933)— 
This is a plaintiff's appeal and arisesin the 
following circumstances: — 

The property in dispute in the case 
belonged toone Ahmad Husain, who died 
on December 10, 1925, leaving two. daugh- 


ters, Musammat Akbari Begam and 
Musammat Soghra Begam, the two plaint- 
iff, and three sons, Rahmat Husain, 


Shafgat Husain and Azmat Husain, the 
three defendants. The plaintiffs instituted 
the suit, which has given rise to this ap- 
peal, on December 10, 1928, claiming their 
legal share in the immovable property 
entered in list A and in the movables 
detailed inlist B annexed to the plaint. 
Subsequently the plaint was amended and 
several deeds of gift, which the defend- 
ants had reliedon in the written state- 
ment filedin the meantime, were impugned 
on. the ground that the same had been 
obtained by the exercise of undue influence. 
Similarly certain other gifts relied on by 
the defendants were impeached on the 
ground thatthe same, if made at all, were 
vitiated by marz-ul-maut from which 
Ahmad Husain was suffering’ at the time 
when these latter gifts were made. If all 
the gifts on which the defence was rested 
be accepted as valid, it is not disputed 
that the plaintiffs’ suit must be dismissed. 
The-defendants maintained in their: written 
statement the validity of all the gitis there- 
in referred to and claimed that such gifts 
had been perfected by delivery of posses- 
sionas required by Muhammadan Law. 
Other pleas were also taken by the: defend- 
ants. Jt was urged that the plaintiffs were 
not in possession of any part of the prop- 
erty in suit, and, therefore, not competent to 
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maintain a, suit for partition, Another 
question which arose on the pleadings had 
referencetothe share obtained by Farhat 
Husain, the fourth son of Ahmad Husain 
under some of the: gifts. Farhat Husain 
predeceased Ahmad Husain, and the plaint- 
iffs claimed that even ifthe gifts relied on 
by the defendants be valid, Farhat 
Husain's one-fourth share devolved upon 
Ahmad Husain, on whose death the plaint- 
iffs became entitled to their legal share in 
such one-fourth share. The learned Subordi- 
nate Judge framed a number of issues em- 
bodying the various disputes which arose on 
the pleadings. The case was fixed for 


hearing on May 16 and 17, 1929. 
When the case was called on for 
hearing on May 16, 1929, Mr. Abdur 


Rauf, Vakil, put in appearance on behalf of 
the plaintiffs. He was accompanied by a 
pairokar named Hikayat Yar Khan, the 
husband of the plaintiff Musammat Soghra 
Begam. Defendant Shafqat Husain was re- 
presented by Mr. Poshalkilal, Vakil, the đe- 
fendant Azmat Husain by Mr. Man Mohan 
Lal, and the defendant Rahmat Husain was 
present in person. An application signed 
by the Vakils of both the parties and 
Hikayat Yar Khan was filed and verified 
by the Pleaders. It ran as follows:— 

“The parties rely on the statement of defend- 
‘ant No 1 as regards all the disputed questions 
in the case including costs Whatever statement 
the aforesaid defendant makes willbe accepted by 
the applicants and the case be decided in accordance 


therewith. The partiesdonot desire to lead- any 
other evidence in the case.” 


I have given my own translation of the 
original application, as I think the transla- 
tion to be found in the paper-book is not 
‘very happily worded. I have ignored the 
words “faisle-ki-babat” occurring at one 
place in the original application, as they do 
not quite fit in with the context in which 
they occur, No difference is, however, made 
as regards the substance. 

It is easy enough to understand why 
Rahmat Husain was chosen as a referee, 
The property claimed by him had been 
gifted to him under a deed executed as far 
back as 1912. He did not claim under any 
of the oral gifts which had been pleaded 
by his two brothers Shafqav Husain -and 
Azmat Husain, defendants Nos.2 and 3. 
It was probably realised by the plaintiffs 
that the deed relied on by Rahmat 
Husain could not be shown to have been 
fictitiously executed which was the only 
ground on which it had been impeached 
by the plaintiffs. There was probably no ` 
real contest between the plaintifis and 
Rahmat Husain. They had, however, ae 
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chance of success as regards a portion of the 
property claimed by the other defendants 
under the oral gifts setup by them. The 
plaintiffs’ plea of marz-ul-maut had refer- 
ence only to such gifts. Rabmat Husain 
was not regarded as interested in falsely 
upholding the oral gifts. Defendants Nos. 
2 and 3 and the plaintiffs were equally re- 
lated to Rahmat Husain, who was for these 
reasons, considered to be netural. 
-- Rahmat Husain made a detailed state- 
ment covering all pointsin dispute in the 
case. He statedthat Ahmad Husain had 
executed a deed of gift in hisown favour 
and perfected it by delivery of possession. 
Similarly he affirmed the validity of the 
deeds’ relied’ on by the other defendants. 
He also deposed to oral gifts in favour of 
his brothers.: He negatived the plea of 
mare-ul-maut raised bythe plaintiffs. Ac- 
cording to him Ahmad Husain left no prop- 
erty which could devolve upon his heirs. 
He added that, in his opinion, the parties 
should bear their own costs. The plaintiffs 
might have had reasons to repent the course 
which was adopted on their behalf, but 
there can be no doubt that Rahmat 
Husain’s statement was decisive on all 
‘points, if it could be accepted as true. It 
was not challenged on any ground when it 
was recorded, No right of cross-examine- 
tion was claimed. The plaintiffs did not 
ask for anyopportunity to lead evidence, 
such as they now claim. It is perfectly 
true thatthat these who could do all this 
Stood committed to the course which had 
been adopted. The whole controversy, in 
my opinion, resolves itself to the question 
whether the plaintiffs’ Pleader had authori- 
ty to agree to abide by the statement of 
Rahmat Husain. 
The learned Subordinate Judge forthwith 
‘delivered his judgment, which narrates the 
pleadings and mentions ‘the issues arising 
therefrom. He refers to the circumstances 
in which Rahmat Husain made his state- 
ment, which is- briefly reproduced. The 
judgment concludes by dismissing the 
plaintifis’ suit with costs, A ‘decree was 
drawnup in due coulse according to the 
judgment, — 
_ After a week, on May 23, 1929, an ap- 
plication wes presented by ihe plaintiff 
Musammat Akbari Begam, questioning the 
authority of her pairokar and the Vakil 
„to agice to abide by the statement of 
Rehmat Husain. The other plaintiff 
--Musammai Sughra Begam did not join in 
this application, probably  kecause. her 
e hustand, Hikayat Yar Khan, wasa party to 
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the agreement to abide by the ‘statement of 
Rahmat Husain. She did not originally 
figure as one of the appellants, but was im- 
pleaded as a respondent. But as her own 
case was identical with her sister in impeach- 
ing the proceedings of May 16, 1929, she 
was, on her own application, transposed to 
the array of the appellants. Musammat 
Akbari Begam's application, above refer- 
red to, imputes collusion to Hikayat Yar 
Khan. No such allegation is made against 
Mr. Abdur Rauf. It was prayed that 
“The order, dated May 16, 1929, be set 
aside and the abovenamed case be heard 
and decided”. Ona question put by the 
learned Subordinate Judge tothe Pleader 
who then appeared for the plaintiffs, it was 
said that the application was one under s. 
151, Civil Procedure Code,and that the Court 
should set aside the decree in the exercise of 
‘its inherent power. -The Judge, apparently, 
doubted that he could take action under 
that section, He, however, preferred to dis- 
pose of the application on the merits. He 
held that Mr. Abdur Rauf had ample 
authority tobind his client inagreeing. to 
abide by the statement of Rahmat Husain. 
Hereferred tothe terms of the ‘vakalatnama’ 
executed by the plaintiffs, Accordingly 
the application was dismissed on May 28, 
1929. The order last mentioned has not 
been challenged by an appeal or revision, 
assuming one can lie. The present appeal 
is from the decree dated May 16, 1929. I 
think the plaintiffs have adopted lhe right - 
coursein merely filing an appeal from the 
decree which is final, except so, far that it 
may be interfered with (1) in review on 
grounds mentioned in O. XLVII, Civil 
Procedure Code, which are not alleged, or 
(2) in a regular suit based on allegetons of 
fraud or the like, or (3) in appeal {ium the 
decree itself. Inthe last case its validity 
can be examined solely with reference to 
the materials on the record of this case. 
The grounds on which the decree appeal- 
ed from is impeached in the memorandum 
of appeal are that neither the pairokar nor 
Mr. Abdur Rauf had authority to agree 
on behalf of the plaintiffs to abide by the 
statement of defendant No.1, and that the 
application not having been made with the 
express consent and -verification of the 
plaintiffs, who are pardanashin ladies, 
should not have beengranted by the lower 
Court. In my opinion the second ground 
can haveno forceif the Vakil had - keen 
autharised hy his rakalatnama to take the 
acticu which he did, becauee, if such authori- 
ty had been conferred; the Pleader’s act 
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would be binding and no consent or verifi- 
cation by them was needed; otherwise the 
general authority previously conferred by 
the vakalatnama would be meaningless. 
That acts done by an agent within the 
scope’ of his authority are as good as 
those of the principal is too well estab- 
lished a proposition to need any further 
discussion, and to my mind the sole impor- 
tant question is whether Mr. Abdur Raufs 
vakalainama conferred an authority on him 
toagreeto abide by the statement of any 
person he deemed fit. 

It hasnot been argued before us that the 
vakalatnama executed by the plaintiffs in 
favour of Mr. Abdur Rauf was not intelli- 
gently executed and that they did not 
understand its provisions. The only ques- 
tion which was raised in the grounds of 
appeal and argued before us related to the 
construction: to be placed on the vakalat- 
nama to determine the extent of the Vakil’s 
authority. The material part of the 
vakalatnama runs as follaws: — 

“Wehave appointed Maulvi Abdur Rauf, Vakil, 
High Court, for the prosetution of tha abore noted 
suit (pairvi mogaddama) on our behalf. We agree 
that everything done by the Pleader (sakhta wa 
pardakhta) will be considered as our own action 
and we shall accept the same. The aforesaid Vakil 
shall have power to take refund of the court-fee, 
refer to arbitration (taqarrur salasi) and enter 
into compromise (sulahnama) and recover moneys 
(due to the executants', execute receipts, file and 
withdraw documents, verify plaint, draw lots, 
attest agreement to refer to arbitration and com- 
promise, fobtain copies and execute decrees. We 
shall not question his actions." 

The translation in’ the paper book is 
inaccurate where it mentions the power to 
“file a compromise’. It is much wider 
and extends to entering into a compromise. 

There can be no doubt that the vakalat- 
nama confers very wide powers upon the 
Vakil. Power to compromise on any 
terms and to refer to the arbitration of 
anyone are only illustrative of what the 
Pleader is authorised to do by the preced- 
ing part of the document in which every act 
of the Vakilis declared to have the same 
force as if it were of the plaintiffs them- 
selves, The power to compromise, which is 
much wider than the power to agree to 
abide by the decision of a referee and the 
power to refer to arbitration, taken in con- 
junction with the general and residuary 
power conferred by the vakalatnama, are 
comprehensive enoughto include a power 
of the kind exercised by Mr. Abdur Rauf 
on May 16, 1929. Wasi-uz-Zaman Khan v. 
Faize Bibi (1), is on all fourson the question 
of construction. Masita Bibi v. Khuda 


(1) 32 Ind. Cas. 348; 38 A131; 14 AL J 38. 
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Bakhsh (2), also takesthe same view. 
In both these gases a general provision that 
the client would be bound by all acts of 
the Pleader coupled with the power to 
compromise and to refer to arbitration was 
held to include the power to agree to abide 
by the statement ofa particular individual. 
Apart from the special powers referred to, 
I am of opinion that it is inherent in the 
position of every Advocate, Vakil or 
Pleader to make statements,in course of 
the trial, refusing to examine witnesses and 
to say that he will rely solely upon the 
evidence of a particular witness. It makes 
no difference if Pleaders on both sides make- 
identica] statements, refusing to examine 
any witness other than a -certain person, 
even though such person happens to be one 
of the parties to the case. Statements of 
this kind may be regarded as pleadings 
which will ordinarily operate as estoppel, 
To this extent Mr, Abdur Rauf had power 
to act apart from the special authority con- 
tained in his vakalatnama. Agreement to 
abide by the statement of a party or third 
person which partakes of the nature of a 
compromise and an agreement to refer to 
arbitration requires special authority. The 
vakalatnama executed by the plaintiffs in 
favourof Mr. Abdur Rauf has to be exa- 
mined and if it does confer such authority, 
the agreement made by the Vakil- mus: be 
held to be binding like any other autho- 
risedact done by him in the discharge of 
his duty. ` 

Ithas been argued by Mr. Khwaja on 
behalf of the appellant that the applica- 
tionof May 16, 1929, goes further than 
merely containing a statement to the effect 
that the Pleaders would not examine any 
witnesses other than Rahmat Husain, 
defendant No.1. Itis pointed out that the 
decision of the case was to follow not only 
the statement to be made by -Rahmat 
Hussin on disputed questions of fact but 
also the opinion of the witness on the ques- 
tion of marz-ul-maut which is a mixed 
question of law and fact, and. even as 
regardscosts. In my opinion this does.not 
make any difference. .Marz-ul-maut is a 
well understood expression among the’ 
Muhammadans. What the Pleaders of 
the parties stated in the application was 
that if Rahmat Husain’s.statement shows 
that the deceased Ahmad Husain was nat 
suffering from marz-ul-maut, ‘the gifts in 
relation to which the plea of ‘marz-ul-maut’ 
had been raised should be upheld. “As 
regards costs, which are always in the dis- 


(2) 79 Ind. Oas. 246; A I R 1923 All, 65, 
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cretion of the court, the parties agreed that 
the court should decide in accordance with. 
the opinion of the witness. It seems to me 
that, inso far as the application contained 
an agreement of the parties that Rahmat 
Husain's statement be accepted as con- 
clusive, his statement operated as an ad- 
mission of both parties. Section 20 of the 
Indian Evidence Act is,in my opinion, 
clearly applicable. It lays down that 
“statements made by persons to whom a 
party to the suit has expressly referred for 
information in referencelo a matter in dis- 
pute are admissions.’ Messrs. Amir Ali 
and Woodroffe quote, in their notes to s. 20, 
Indian Evidence Act, from Taylor, para. 
761 as follows :— 

“These principles apply whether the question 
referred be one of law or of fact; whether the per- 


sons to whom reference is made haveor have not any 
peculiar knowledge on the subject.” 


These remarks are based 
decided cases, | 


The learned Counsel for ihe appellants 
commented on the word “information” 
occurring in this section and. contended 
that the parties did not stand in need of 
obtaining any information from Rahmat 
Husain, but agreed to abide by his deci- 
sion, The word “information,” occurring in 
s. 20, is notto be understood in the sense 
that the parties desired to know something 
which none ofthem had any knowledge of. 
Wherethereisa dispute as regards a cer- 
tain question and the courtis in need of 
information regarding the truth on that 
point, any statement which thereferes may 
make, though known toone or both of the 
parties, is nevertheless “information” within 
the meaning ofs. 20 of the Indian Evi- 
dence Act. Admissions may operate ae 
estoppel and they do so where parties had 
agreed to abide by them. 


The matter may be considered from 
another standpoint. In so far as the 
application of May 16, 1929, contained an 
agreement that the parties would abide by 
the opinion of Rahmat Husain on the ques- 
tion of marz-ul-maut and costs he may be 
considered to have been made an arbitrator, 
We have to look to the substance ralher 
than the form in which the agreement, 
arrived at on May 16, 1929, is couched. 
If one part of the application has all the 
gitributesof an agreement to refer and 
another part has all the attributes of state- 
ments in pleadings,I see no reason why 
the application should not be given effect 
toin both ofits aspects. If, as is contended 
by the learned Counsel for the appellants, 


on ` Emglish 
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the decision of these questions was referred 
to Rahmat Husain, the Court made a refe- 
rence as soon asit examined him, and the 
witness gave his award when he stated in 
course of his deposition that Ahmad Husain 
was not suffering from marz-ul-maut when 
certain gifts were made, and that in his 
opinion parties should bear their own 
costs. As already mentioned, the ‘rakai/at- 
nama’ executed by the plaintiffs in favour 
of Mr. Abdur Rauf clearly confers upon him 
a power to refer to arbitration, In this 
view the Pleader should be considered to 
have acted in the exercise of his power to 
prosecute the plaintiffs’ case when he stated 
in the application thas he would not exa- 
mine any witnesses on behalf of the plaint- 
ifis and would rely solely on the statement of 
Rahmat Husain, and to have referred to 
the arbitration of Rahmat Husain the ques- 
tions of marz-ul-maut and ‘costs. The 
Pleaders of the opposite party did the same. 
The statement of Rahmat Husain, in so far 
asitfell within the first category, should ` 
be considered to be an admission of the 
parties and his award,so far as it fell wilhin 
the purview of the second. Such admissions 
operate as estoppel (see. Taylor s. 760). 
The award isan adjustment of the suit in 
the manner agreed, oe 

It does not appear from the record, nor is 
it contended, that any of the parties at- 
tempted toresile from the agreement before 
the judgment was delivered. The only 
evidence which the Court had before it for 
the disposal of all the issues arising in the 
case wasthestatement of Rahmat Husain. 
The lower Court gave its finding on all the 
issues quoted in the judgment relying 
upon such statement which, if accepted as 
true, was decisive on everyone of -them. 
The learned Subordinate Judge was not 
moved by any oneon behalf of the plaintiffs, ` 
before he delivered his judgment, that they 
desiied to lead other evidence. Indeed 
such an application, if made, would not 
have been entertained in view of what had 
happened. Itis not ‘possible to suggest 
that the learned Subordinate Judge should 
have adopted any course other than that 
which ke did adopt on the date when he 
pronounced his judgment. We must con- 
sider in his appeal, which is from the 
decree dated May 16, 1929, what the :itua- 
tion thenwas. ‘Lhe case had been fixed for 
final disposal. The only evidence which 
the parties desired to lead was before the. 
Court- Noneofthe parties intimated that 
they had anything further to do in subs- 
tantiating their respective cases. The 
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nase was ripe for judgment, and the court 
had no alternative but to decide the case on 
the evidence before it. It has not been 
argued before us that the evidence of 
Rahmat Husain,if accepted, did not enable 
the learned Subordinate Judge to decide 
the case on any question which he was called 
apon to decide. It would ‘have been 
opento the defendants to argue, before 
the learned . Subordinate Judge delivered 
his judgment, that the evidence of Rahmat 
Husain, if-accepted as true, did not justify 
a total dismissal of the plaintiffs’ case, and 
thaton his evidence, or in the absence of 
„his evidence on a particular point, the 
plaintiffs were entitled tosucceed as regards 
part of their claim. The learned Counsel 
for the appellants has not argued before 
us that Rahmat Husain’s evidence did not 
go far enough to justify the total dismissal 
of: the plaintiffs’ case. The grounds of 
appeal: likewise do not impugn the decree 
of the learned Subordinate Judge on any 
such ground. The argument before us 
was practically confined to the question 
that the: plaintiffs’ Vakil had no authority 
to bind the pluintifis by the agreement ap- 
pearing in the application of May 16, 1929. 

‘It was suggested in the course of argu- 
ments that the parties could not agree 
that the case be decided on the statement 
of Rahmat Husain, defendant No. 1. The 


suggestion was based on certain observa- 


tions occurring in /ishambhar v. Radha 
Kishunji, (8) which was a case in which the 
parties agreed to abide by th3 statement 
of a Pleader without an oath being 
administered to him, but before the Pleader 
made a statement and before any decree 
was passed in accordance with his state- 
ment, the plaintiff resiled from his agree- 
ment. It was held that it was open tothe 
plaintiff to ‘resile from the agreement. It 
was observed at p. 396* that 
“although the breach of such an agreement might 
entitle a party to suefor damages, we donot consider 
that such an agreement binds the parties to it and 
prevents them from resiling from such an agreement 
and we do not consider that’ such an agreement 
must necessarily be enforced”. . 
That question does not arise in this case 
and I do not intend to hold anything which 
is in conflict with the view expressed in 
the above passage. Reliance is placed on 
a passing remark occurring at p. 396* 
which runs as follows:— : 
“Now itis clear that there are two kinds of pro- 
ceedings which are allowed to parties who do not 
wish their suit to be tried by a court in the usual 

(3) 133 Ind. Cas. 29; (1931) A L J 393; Ind. Rul. 
(1921r All 573; A I R 1931 All. 557; 53 A 673. 

*Pages of (1931) A. L, J.—lEd.] 
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manner. Firstly, tlfe parties may agree to abide by 
tha stutemant on oath of sons person under the 
Oaths Act, or secondly, the parties may make a 
reference to arbitration under the Second Sehedule 
ofthe Civil Procedure Onde” 
Later on it was observed that 
“if parties desire that the case should abide-by the 
knowledge of facts possessed by some person, then 
it is open to the parties to make an agreement 
under the Oaths Act that the case should abide by 
the statement on oath of that person. If on the 
other haad, the parties desire that the case should 
be decided by some pers%n instead of being decided 
by the court, then itis open to the parties to have 
that parson appointed as arbitrator under the Second 
Schedule. But the particular kind.of reference in 


` the present case which is by no means uncommon 


seems to us to serve no useful purpose”. 

No argument can be built on this passage 
and it cannot be contended that the parties 
can only agree to abide by the statement 
of a person made on special oath, but that 
it is not opento the parties to agree to abide 
by the statement of a third person made 
in the usual manner asa witness or made 
without an oath. I do not think that the 
learned Judges who decided that case 
intended to lay down any such proposition. 
It is, in my opinion, open’to the parties to 
agree to abide by the statement of a third 
person to be made on an oath administered 
in the manner in which witnesses are sworn 
in courts. This view has been consistently 
taken by this court in Jai Gobind v. 
Jasram (4), Kesho Ram v. Peare Lal ©) 
‘and = Mithu Lal v. Sri Ram (6). The 
-only difference is that in case of 
special oath contemplated by ss.8 and 9, - 
Oaths Act, s. 11 of that Act applies and 
the statement is conclusive; while in cases 
in which the Oaths Act does not apply, 
the statement of the referee amounts to an 
admission” of both the parties and, as 
such,-entitled to the Same ccnsiderations as 
are applicable to any other admission which 
may or may not operate as estoppel. Where 
parties agree to abide by such statement, it 
will so operale, unless fraud is’ established 
or the bar of estoppel is otherwise removed 
(Taylor, para. 760). 

For the réasons stated above, I am of 
opinion that the learned Subordinate Judge 
was justified in passing a decree on the 
statement of Rahmat Husain. On the facts 
stated by him being accepted, no other 
The result, in.my 
opinion, is that the decree appealed from 
cannot be challenged. I would affirm it 
and dismiss the appeal with costs. e 

(4) A W N.1898, 120, ` 

(5) 71 Ind. Oas. 761; 21 A LJ 209; A I R 1923 Al 
ae 74 Ind, Cas. 918; 21AL J 637; 454 72h; A 
R 1921 All. 126, ` 
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Bennet, J. (February “ 16, 1933).—In 


this first appeal the facls have been 
set forthin the judgment of my learned 
brother, and lhere are only a few 


facts on which I would like to lay stress. 
The father of the parties, M. Ahmad Husain, 
died on December 10, 1925, leaving two 
daughters, the two plaintiffs who are par- 
danashin ladies, and three sons, who are 
the three defendants. Prima facie the plaint- 
iffs are entitled to ]-4th share in the property 
of their deceased father, and they have sued 
for that share. Defendant No. 1 isa Sub- 
‘Inspector of Police, defendant No. 2is a 
Pleader of Bareilly, and defendant No. 3is 
a mukhtar and revenue agent of Bareilly. 
The written statement of- the defendants 
which was first filed on January 19, 1929, 
was to the effect that M. Ahmad Husain, 
the father of the parties, did not leave any 
property on his death. It was not contested 
thatthe list of immovable property in ths 
piaint was incorrect or that that property 
did not belong at one time to M. Ahmad 
Husain. That property embraces five items 
of immovable property consisting of shares 
in two villages, two houses and a building 
with a sugar manufactory, the total of the 
immovable property being valued at 
. Rs. 25,000 and there was also a list of 
movable property valued at Rs. 4,328-8, 


the.total property being valued atRs. 29 328-8, ` 


The pleading of defence in regard to this 


property was that under a deed of gift 


dated May 23, 1912, M. Ahmad Husain 
‘had madea gift of items Nos. land 3 to 
‘the’ three defendants and a fourth son, 
Farhat Husain, who was then alive, and 
had delivered possession to them, and 
under a second deed of gift dated May 
24, 1912, Ahmad Hussain had made a gift 
of item No.1 to defendants Nos. 1 and 2, 
and had delivered possession. After that 
it was said that M. Ahmad Husain got the 
house, item No, 4 constructed. Item No. 5, 
the sugar factory, was stated to have been 
constructed by defendant No.2. In para. 9 
of the written statement it was pleaded that 
in December, 1925, M. Ahmad Husain made 
an cral gift of the property in Mauza Chan- 
war, which is item No. 2, to defendants 
No. 3, and gave him possession. Farhat 


Husain had predeceased his father, and it’ 


was also pleaded in para. 9 that his father 
made a gift of the right to the residential 
héduge which had devolved on him from 
Farhat Husain to the defendant No.3. It 
was’ further pleaded that Ahmad Husain 
had declared Musammat Nasiban, who is 
not a party to the case, to be owner of the 
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ornaments and household goods under an 
agreement dated October 2, 1923. It 
was disputed that the list of movable pro- 
perty was not correct as regards furniture, 
There were three wrilten statements on 
January 19, 1929, by each defendant; and 
three further written statements were filed 
by each defendant on March 19, 1929. 
These were in reply to amendments of the 
plaint on that date. The amendment of 
the plaint was to the effect that the two 
deeds of gift dated May 23 and 24,1912, 
were executed ficlitiously to guard the 
property, and that on the death of Farhat 
Husain his 1-4th share in the property, items 
Nos. 3 and 5in list A, under those deeds’ 
of gift would have devolved on his father, 
.and that after his death each of the plaint- 
iffs became entitled tc a two-anna share in 
his foursanna share. It was further plaaded 
that M. Ahmad Husain was serjously ill 
when the deed of gift in respect of the pro- 
perty No. 2 was alleged to have been. 
executed by him; in other words, that it 
was invalid on account of marz-ulemaut 
and undue influence on the part of the 
defendants. : The further written statement 
of the defendants pleaded that the oral 
deed of gift of Ahmad Husain was not-made 
during maraz.ul-maut. It was, however, 
not clearly stated in the pleadings of the 
defendants at what period the oral gift in 
quesiion was made. Onp. 14 para: dit js 
merely stated that there was an oral gift 
made, and on p. 15, in para. 3, there is a 
reference to the year 1925 when the gift of 
a zamindari property in mauza Chanwar 
was made. The further written etatements 
of the defendants do not clear up the date 
of the alleged oral gift, and the date of the 
alleged oral gift, and the pleading on p. 1a, 
para. 5, suggests that the deceased had 
only one day's illness, the day’ before his 
death. The next proceeding in the case 
was that on January 19, 1929, Hikayat Yar 
Khan was examined as pairokar of the 
plaintiffs and one of the defendants was 
examined ‘for the defendants under O. X, 
r. l, and eight issues were framed on that 
date. The plaintiffs applied thereafter for 
the issue of a commission or commissions 
for evidence, and there was some delay in 
the execution of the commission.’ There 
is areference to a commission being sent 
to Ghazipur district. It was while this 
matter was pending that the case cams 
before the court on May 16, 1929. The dates 
May 16 and 17, 1929, had heen fixed 
for the final hearing of the case by an order 
of March 19, 1929, passed on the date af 
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framing issues. The English notes show 
that there were in the meantime a number 
of orders in regard to the issues of commis- 
sions on behalf of the plaintiffs, and of these 
the last order in English, to which reference 
is made onthe .vernaculér order-sheet, is 
‘dated May 15, 1929, and isto the following 
effect: — . 

“Ifind that the plaintifs are trying to obstruct 
the prooeedings of the suit Four witnesses cannot 
be examined cn commission on a court day. If the 
the commission is not executed on May 12, 1921, 
Iam afraid the application shell have -to be re- 
fused ?. Coe 
The next order of May 16, is— 

“The parties agree to bind themselves by the 
statement of M. Rahmat Husain. The case was dia- 
missed according to his oath”. 


There is no orderfurther in regard to the 
commission. These were the circumstances 
of the case when. ths date of May 16, 1929, 
arrived, that is, the:commission fot four 
witnesses for the plaintiff had apparently 
noi returned from Ghazipur. The ques- 
tion before usis whether the plaintiffs are 
to be held as bound by the action taken 
by M. Abdul Rauf, Pleader for the plain- 
tiffs, on that date, an action which, accord- 
ing to the petition on p. 27 of the plaintiff 
Akbai Begam, was taken without her 
knowledge and information and without 
instructions authorising the Pleader to act 
in such a manner. 
relevant in this connection is whether the 
_ action taken by the Vakil would be the 
natural.action for a Vakil to take under the 
circumstances of the case, and whether it 
would be an action which could be regard- 
ed as bona fide, It has been suggested 
tbat it ig always open to a Vakil conduct- 
ing a case to refuse to produce evidence 
if in his judgment that is the wisest course. 
That may be so, but itis necessary to con- 
-sider the circumstances of the case as they 
stood òn May 16. Prima facie the plain- 
tiffs had a. right to a 1-dthshare of the 
property which had belonged to their father. 
The case for the defenée wasthat that prop- 
erty had been disposed of by the deceased 
before his ‘death, partly by oral gifts and 
partly by writtendeeds of gift. The onus 
of proving the oral gifts of immovable 
property worth about Rs. 6,020 lay on the 
defence.. Tt would have heen: possible for 
the Vakil for the plaintiffs to contest the 
case for his clients by _cross-examination of 
the witnesses who would be produced by the 
defence to prove the alleged oral gifts. It 
was further necessary for the defence to 
prove that the alleged oral gifts were made 
at a period that was -not during the 
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marz-al-maut of the deceased. It will be 
remembered that the pleadings for defence 
were vague on this point and did not allege 
any date for the alleged oral gifts. 
Prima facic, therefore, there wag a good 
fighting case for the plaintiffs as matters 
stood. It was not a case where a Vakil 
found that the onus of proof Jay on his 
client and that on the date fixed by the Court 
for final disposal his clients left him in the 
awkward position of having no evidence 
to produce. The present case was, far 
otherwise, because the onus of proof of the 
alleged deeds of gift lay on the defence, 
and it is obvious from the nature of the case 
that it would require very good evidence . 
indeed on behalf of the defence to convince 
a trial Court and a Court of Appeal that the 
deceased had really made oral gifts dis- 
posing of the whole of his property. Under 
these circumstances the action. taken by 
M. Abdur Rauf, Pleader for. the plaintiffs, 
was to file a document, which is printed at 
p. 21 and which is as follows: — : 
“We, the patitiocers, leave the decision of all the 
Joints at issus in this case with costs on the state- 
ment of Munshi hahmat Husain, defendant No- |. 
We shall abide by the statement of the aforesaid 
gentleman concerning the decision of the said casae 
acd it may be decided in accordance therewith. The 
parties do not want to produce any other evidence” 
On this document the first signature is 
not of M. Abdul Rauf but the first signa- 


‘ture is of Hikayat Yar Khan described ag 


the pairokar for the plaintiffs. As Hikayat 
Yar Khan did not possess any power-of- 
attorney from either of the plaintiffs his 
signature on this document does not bind ` 
either of the plaintiffs. Heis the husband 
of the second plaintiff and he is a clerk in 
the execution department of the Judge's 
Court in Lucknow. The document was 
signed further by defendant No. 2, defen- 
dant No. 3 and by one B. Poshakilal, Pleader 
and by one B. Monmohan Lal, Pleader for 
defendant No. 3. It was not signed by de- 
fendant No. 1: Now itis obvious that the 
document iri question goes far beyond the 
conduct of- a case by Counsel. It is not 
merely the question that the Counsel for 
the plaintiffs did not want to produce 
evidence. There arethree other points in 
this document; fistly, the document leaves 


‘the decision of all the points at issue to 


defendant No. 1; secondly, the decision of 
costs is also left to defendant No 1; and 
thirdly, there is an undertaking that the 
plaintifis will abide by the statement of 
defendant No, 1 concerning the decision 
of ths case. After this document was 
executed defendant No. 1- made a state- 


[d 

g2 >. 
ment on oath which supported his case. 
He did not merely state that at the time of 
the oral gift the deceased was not suffering 
from marz-ul-maut. He - went much fur- 
ther and stated that the oral gifts were 
made, that the plaintiffs were not entitled 
to anything except Rs. 3 monthly which 
was fixed for them, that the deeds of gift 
‘were genuine, and that no undue influence 
was exercised on the deceased. These are 
all matters which would have formed the 
subject of cross-examination if the case 
had been conducted in the usual manaer, 
and it is obvious -that the mere statement 
of a defendant that certain oral gifts were 
made is not a statement which would have 
been sufficient to convince a Court of the 
facts alleged. The Court accepting the 
application of the parties decided the case 
in favour of the defence and ordered that 
the parties should bear their own costs. 
This was also in accordance with the opi- 
nion of defendant No. 1. It is only this 
small point which was conceded by defen- 
dant No. 1 tothe plaintiffs, and the only 
result for his clients from the Vakil of the 
plaintiffs entering into this arrangement was 
this one point. As regards the Rs.3 due 
per mensem to the plaintiffs, that was al- 
ready mentioned in the written statement, 


p. 15, para. 8. After the case was decided - 
an application was made a week later, on. 


May 23, by Musammat Akbari Begam to 
the effect that the proceedings of reference 
by Hikayat Yar Khan and the Pleaders had 
been taken against her wish and without 
“her knowledge and information and that 
she had given no instructions to Hikayat 
Yar Khanor her Pleaders to that effect. 
Now this application might have been 
treated by the lower Court as an application 
for review of judgment. The lower Court 
stated that the Vakilfor the applicant did 
not point out under what provision of law 
the application could have been entertain- 
ed, and only referred to the inherent powers 
of the Court laid down in 8. 191, Civil Pro- 
cedure Code. He proceeds to say: — 
“I have, however, heard the application on merits 
and Iam of opinion that it cannot. be- granted. 
There is no proof whatever thatthe Vakilfor the 


applicant had not consulted her before agreeing to 
abide by the cath of the defendant. Inthe vakalat- 


nama of Maulvi Abdur Rauf, the Vakil for the plain, 


tiff, ample powers have been given to him to bind 
the plaintiffs in the way he did. No doubt the word 
‘hasar'is not used in the vakalatnama but powers 
are’given toappoint an arbitrator, to filea com- 
promise and also to verify an agreement.” 

The application was rejected. Now the 
lower Court did not make any enquiry in this 
matter, and apparently by hearing the 
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application on the merits the- Court meant 
that the Gourt listened to some argument 
onthe subject. I consider that the lower 
Court should have given the plaintiff an 
Opportunity to produce evidence on the 


point and that it ‘should itself have taken > 
I note that thei=- 


evidence on the point. 
plaint shows that Musammat Akbari Begam; 
resides close to the Dewiakhana of Bareil- 
ly, and the case was one tried in the Civil’ 
Courtsof Barielly. It would therefore, have 
been perfectly easy for the lower Court at 
the time of the presentation of this applica- 
tion on May- 16, 1929, to have sent for 
Musammat Akbari Begam and ascertained 
whether she did or did not agree to abide 
by the statement of defendant No. 1. In 
the case of pardanashin ladies a Court 
ought to take certain precautions. 
the Registration Act when where isa ques- 
tion of Registration of a document by par- 
danashin ladies, the registering officer as- 
certains either by the issue of a commis- 
sion or personally from the pardanashin 
lady as to whether she understands the 
contents of the document and has executed 
the document. Why should similar pre- 
cautions not be taken in the case of an 
application so obviously against ihe in- 
terest of the plaintiffs as the application of 
May 16, 1929 ? In the ruling of Basangowda 


“Hanmanitgowda Patil v. Churchigiri Gow- 


da Yogangowda, (7) there was a similar 
case where after the passing of a decree 
the defendant made an application to set 
aside the decree onthe ground that he did 
not engagethe Pleader and had not autho- 
tised the Pleader to compromise the suit. 
It was held that the Court had inherent 
power to set aside the decree and correct 
its own procédure when it had been misled. 
A reference is also made to an English 
authority to the same effect: Neale v. 
Gorden Lennox (8). InF. A. No. 132 of 
1928, Rani Jaduray Kunwari.v, Bhaiya 
Raj sishore Deo Singh, decided on Feb- 
ruary 24, 1932, by a bench of this Court, there 
was an offer bya pairokar of the plaintiff, 
who was a pardanashin lady, that she would 
be bound by theoath of defendant on 
Ganges water. The plaintiff then filed 
an objection to the effect that she had not 
authorised her pairokar to make any such 
offer. It was held by this Court thatthe 
lower Court should have enquired into the 
question of whether the lady had or had 
not authorised her pairokar to take such 
(7)5 Tod. Cas. 968; 34 B 408: 12 Bom. L R 293. 


(8) (1902) A O 465; 71 LJ K B 939; 8&7 L T 341, 
51 W R140; 66 J P 757, : 


Under . 


. by these considerations. 
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action. The only difference between that 


case and the present case is that in that 
case the lady made her objection before 


~ „the case was decided, and in that case there 


was an interval which occurred between 
the making of the offer by the pairokar and 
the statement of the- defendant on oath. 
But in the present case there was no op- 
portunity to the plaintiff because the 
application was made on May 16, 1929, 
the statement of defendant was taken 
on that date, and the case was decided 
onthat date. There was uo interval of 
time within which the matter could 
come to the knowledge of the plain- 
tiff and she could make an objection 
before the statement was taken. I 


Ido not consider that the plaintiff should be 


debarred from any remedy by the hasty 
procedure adopted in the present case. The 
question on appeal is whether the plain- 
tiff should have an opportunity of showing 
that she did not authorise the procedure 
of her Vakil, or whether she should be 
debarred from any such opportunity in the 
present case and left to her remedy, i 

any, by a suit to set aside the decree on 
the ground of fraud or other similar 
grounds. I think that in the present case 
the facts should bestaken into account that 
the plaintiffs are pardanashin ladies, that 
the defendants consisted of one Sub-Inspec- 
tor of Police and two legal gentlemen 
practising in Bareilly, and that the case 
heard in Bareilly may have been influenced 
The record does 
not show whether M. Abdur Rauf is like 
defendant No. 2, a Pleader of Bareilly or 
whether he comes from some other place. 
However, this isa matter which affects the 
merits and whichshould not -affect the law 
on the point except in so far as various 
rulings of their Lordships of the Privy 
Council lay down that special precautions 
shouid be taken in regard to pardanashin 
ladies. Now the question is whether the 
procedure adopted by the lower Court was 
procedure which can ‘be justified by law. 
The questions which arisein regard to this 


are two: firstly, the general question as 


to whether the procedure was legal at all, 
and secondly, the particular question as to 
whetherin this case if theprocedure was 
legal, the Vakil for the plaintiff was au- 
thorised by his vakalatnama or generally by 
the factthat he was a Vakil to take such 
action. I shall deal firstly with the narrow 
question of the vakalainama. The trans- 
lation is printed-on p. ll and my learned 
brother has pointed out that it is not quite 
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accurate, and I accept the corrections which 
hehas made. There is in takalatnama no 
specific power to make an application similar 
to that on p. 21. The application cannot be 
regarded as a compromise because the appli- 
cation is not an adjustment of the rights | 
of the parties in the case. Consequently 
the fact that there is a reference to com- 
promise in the rvakalainama is not of very 
great importance. That reference, however, 
is not very clear. The actual words used are 
“ikhtiyar tagarrur salsi wo sulahnama wo wasul zar.” 
Tt has been pointed out by learned Coun- 
sel for appellants that the word “sulahnama” 
means a deed of compromise and not com- 
promise. “Authority of a deed of compro- 
mise” is a defective expression in gram- 
mar, and what was intended may have 
-been meant either “authority to compro- 
mise” (“ikhtiyar sulah ka hai”) or authority 
-to file a deed of compromise previously 
arrived at” which would be “ikhtiyar 
sulahnama dakhil karne ka hai.” The ex- 
pression in the vakalatnama that 

“we do covenant that whatever is done by the 
above-named person shall be accepted as done by 
us 
is a very general expression usually occurr- 
ing in such documents, and I do not con- 
sider that it can be taken to empower the 
person appointed by the vakalatnama as 
Vakil to execute a document such as the 
document in question. In Jagapati Mudaliar 
vy. Ekambara Mudaliar (9), there was a 
vakalatnama in which there was 
a similar expression: , 

“Therefore, I shall accept, as having been cone 


ducted by me in person, all the acts done by you in 
the Court, concerning the suit”. 


But the court held that this general 
expression would not confer a right on the 
Vakil to make a compromise without the 
authority ofthe party. I do not consider, 
therefore, that the vakalatnama will cover 
the action taken by the Vakil in the pre- 
sent case. Reference was made to Souren- 
dranath Mitra v. Srimati Tarubala Dasi 
(10), where there was a (question of 
the powers of an Advocate to compromise 
a suit, and it was held that à power ‘to 
compromise wasinherent inthe position of 
an Advocate of a High Court in India, but 
that no Advocate has actual authority to 
settle a case against the express instruc- 
tions of his client. But on p. 494* it “jg 
stated : " 

(9) 21 M 274 at p. 275. 

(10) 123 Ind Oas. 549; (1930) AL J 489; AL R 
1950 P O 158; Ind. Rul. (1930) P. 0.177; 32 Bom, L 
R 645; 51 OL J 303:58M LJ 551;3L O WN 453. 
11 P L T 461; 31 L W 803 (P.C). À 

Page of (1930) A. L Jd] SS 


‘Bhansilal (17). 
Charan Singh (13), it was held. 


64. 


“Their Lordships desire to confine their decision 
onthis point to the case of Advocates, whatever 
their qualifications, admitted as such by the respective 
appropriate Courts in India, who derive their 
general authority from being briefed in a suit on 


behalf cf a‘client. Where the legal representative 


in Oourt of a‘client derives his authority from an 
express written authority, such as a vakalatnama, 
different considerations may well arise, and in such 
cases their Lordships express no opinion as to the 
existence of any implied authority of the kind under 
discussion.” 

If therefore their Lordships considered 
thata Vakilappointed by a vakalatnama 
did not have any inherent power to com- 
promise apart from powers conferred by 
his vakalatnama, it would apparently follow 
that a Vakil does not have, apart from 
his vakalatnama, any authority to bind his 
client by a document which goes much 
further than a compromise, that isa docu- 
‘ment binding his client to have the case 
‘decided by the statement of one of the 
-opposite party. 


In regard to the power to refer to arbitra- 
tion 1t has been held in a number of rulings 
that a Pleader without special authority 
cannot make a reference : Jaipal Tewary v. 
Tapeswari Tewary 45 Ind. Cas. 321 (11), 
‘Sheodass Misser v. Bir Mandan Pershad 


(12), Ramjiawan Ram v. Kali Charan Singh 


(13). Dwarkanath Ray v. Fanindra Nath 


‘Ray 49 Ind. Cas. 262 (14) Fanindra Nath 


Rayv. Dwarka Nath Ray (15), Ahmad v. 
Sardare (16) and Hussainthat Bohra v. 
In Rampiawan Ram v. Kali 


“Itis the duty of the court itself to see that the 
parties have signed the application for an order of 
reference themselves in person, or that when the 
Application is signed on their behalf by a Pleader 
that that Pleaderis expressly authorised in writing. 
A vakalacnama in general terms -is wholly in- 
sufficient.” . 
If, therefore, general terns are noc sufficient 
for power to make a reference to arbitration, 
why should general terms be sufficient for 
power to bind a client by the statement of 


‘the opposite party ? There are some cases 


on the power of a Pleader to bind his 
client by making a reference under the 
Oaths Act. In Sadashiv Rayaji v. Maruti 
Vithal (18), it was held that neither an agent 
nor a Pleader has this power. This ruling 


‘has been quoted with approval recently in 
“1929 by a bench of the Calcutta High Court 


(11) 45 Ind. Cas. 321, 

(12) 70 W N 343. 

(13) 29 A 429; 4 A L J 312; A W N 1997, 139, 
(14) 491nd. Cas. 262. 


"7 (18) 25 O W N E32, 


(16) 114 Iad. Cas 712; A I R 1929 Lah 17], 
-œ (14) 79 Ind, Cas, 48; A IR 1924 Nag. 338, 
(18) 14 B 455, E 5 
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in Mahammad Mahmud Chowdhury v 
Behary Lal Saha (19). = 
.“One of the cases referred to in that connection is 
Sadashiv Rayajiv. Maruti Vithal (18). Jn that case 
it was held that “an agent, holding a power of at- 
torney authorising him to act und appear for a 
party to a suit, cannot bring the suit to a close by 
offering to be bound by the oath of the opposite 
party in a particular form.- Nor can a Pleader so 
bind his client,’ The proposition laid down in that 
case cannot be disputed.” N Ta 
In Wasi-uz-zaman Khan v. Faiza Bibi 
(1). Tudball and Walsh, JJ., had a case in 
which the husband of the pleintiff holding a 
Power of aitorney from her had made an 
offer under the Oaths Act. Tudball, J., re- 


-ferred to theruling in Sadashiva Rayaji v. 


Maruti Vithal (18) and seid: i 

“It is urged that the decision mentioned above is 
not correct and should not be followed .......In so 
far as the special power of attorney in the present 
case is concerned, 1 have examined the terms of it 
carefully and find that the plaintifi gave very ex- 
tensive powers to her husband, for instance, to aban- 
don the suit as well as to comprowiseit. I have not 
the slightest doubt whatsoever that the husband 
as agent of the lady had full power to take the step 
which he didtake.... In the Actitself there is no 
language which goes to show that the word: ‘party’ 
can be used only in its restricted sense and notin 
wider sense.... ..I can see no reason why a ‘duly’ 
authorised agent of a party shouldnotmake the 
offer contemplated in s ¥ In the present case Iam 
satisfied that the plaintift’s husband had full power 
to take this step in view of the language of the 
power-of-attorney on the record." . 
Three points may be noticed about this 
ruling. Firstly, it was not about a Pleader 
or Vakil. Secondly, it was about the Oaths 
Act and was based on the language of 
that Act. Thirdly, it laid down that the 
language in that particular power of attor- 
ney, which is not‘quoted, did give the. 
husband full power to apply under the 
Oaths Act. ee 
_ Another point is whether the application 
in the present case comes under the Oaths 
Act. Learned Counsel for the respondent 
when asked a direct question stated that he 
considered that the application did come 
under the Oaths Act. But the application 
dces not purport to be under the Oaths 
Act. It dces not refer toa statement to be 
made by defendant on any special oath, or 
indeed on any oath at all. I agree with my 
learned brother in his finding that the 
application does not come under the Oaths 
Act. The suggestion has been made that 
defendant No. 1 can be treated as a person | 
coming unders. 20 of the Indian Evidence 
Act. But that section deals with persons 
to whom aparty refers for information and 
not toa person to whom ihe parties refer 
to decide the case. The reference made-to 

(19) 129 Ind, Oas. 408; 34 O-W N 310 ab p. 313;. A 


- I R 1930 Cal, 463; Ind. Rul, (1931) Qal, bê. 
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defendant No. 1 was thathe should decide 
all the issues of the case and also the 
question of costs, and that the parties will 
ke bound by his statement. Section 20 
deals with a person towhom a reference is 
made, andthe sla ement of that person is 
treated as an admission egainsi the party 
making the reference. Section 31 states 
that [admissions are not conclusive proof of 
the matters admitted, and therefore in the 
case of any admission under s. 20 it would 
be open tothe party making the reference 
to call evidence to contradict the sta! ement. 
Section 20, therefore, cannot be legal authori- 
ty for the application in thé present case 
in which the condition is laid down that the 
statement is to be binding. ‘There are, there- 
fore, the following reasons why the appli- 
cation ‘deces not come under s. 20: 

(1) the Section is for one party not for 
both parties ; 

(2) the reference is for information not for 
decision ; 

(3) the statement under the section is not 
binding. 

In Bishambhar v. Radha Kishunji (3) 

there wasa somewhat similar reference to 
a third party to make a statement by which 
the parties would be bound, which did not 
come under the Oaths Act, and it was held 
on p. 395* that s. 20, Evidence Act, would 
not apply. 
In this ruling the question was raised 
whether such a reference, not under the 
Oaths Act, is a legal method of disposing 
ofa suit and it was held that it was not. 
On p. 396* it is stated : 

“Now it is clear that there are two kinds of 
proceedings which are allowed to parties who do 
not wish their suit to be tried by a Court in the 
usual manner. Firstly, the parties may agree to 
abide by the statement on oath of some person 
under , the Oaths Act, or secondly, the parties may 
make a reference to arbitration under the Second 
Schedule of the Civil Procedure Code. For the 
defendants-respondents it is contended that under 
8 151 of the Oivil Procedure Code, this court 
by its inherent jurisdiction should sanction a 
third. method of procedure, that is, the method 
adopted .by the parties in this case, and should 
further hold that once a reference has been made 
to the statement of a person to whom the parties 
referred, then each party to the case cannot resile 
from such an agreement It is contended that the 
agreement to make a reference would be a legal 
agreement under the Contract Act, the considera- 
tion being in the case of each party that the 
opposite party had also made a promise to abide 
by the result...But we do not consider that such 
an agreement binds the parties to it and prevents 
them from resiling from such an agreement and 
we do not consider that such an agreement must 
necessarily be specifically enforced. We do not 
see that any advantage would accrue from the 
setting up of a third method of procedure in ad- 


~ *Pages of (1931) AV L. J.—[Hd.j 


AKBART BEGAM V. 





RAHMAT HUSAIN. 95 


dition to tte method of the Second Schedule and 
the method of the Oaths Act. Ifthe parties desire 
that the case should abide by the knowledge of 
.facts possessed by some person, then it is open 
to the parties to make an agreement under the 
Oaths Act that the case should abide by the 
statement on oath of that person. If on the other 
hand, the parties desire that the case should be 
decided by some person instead of being decided 
by the court, then it is open to the parties to have 
that person appointed as arbitrator under the Second 
Schedule ...We consider that the objection of 
the plaintiff to the procédure in the present case 
is therefore, well founded.” | ; 

The question to be considered is: 

“Can a Civil Court conduct a trial by a proced- 
ure not prescribed by the Civil Procedure Code 
or by any special or local law or by any other 
law ?” f A h 
The assumption in a number of rulings 
is that the parties can agree to adopt any 
procedure they desire, and that the agree- 
ment of the parties gives the court juris- 
diction to adopt that form of procedure, 
This is shown in Kesho Ram v. Peari Lal 
(5) a Single Judge ruling by Walsh, J., 
where there was this agreement: 

“The Vakil for the plaintiff states that the evi- 
deuce of the defendant may be taken with the 
ordinary oath and that the suit may be decided 
according to that’ 

On p. 210* Walsh, J., stated: 

“1 agree with the respondents’ Counsel that this 
is not an agreement for a special oath within the 
meaning of ss. Band 9 of the Oaths Act I think 
these sections of the Oaths Act, only show that 
such an agreement may be binding on the parties, 
even though it relates to an oath not ordinarily 
recognized by the procedure of the court, provided 
it is an oath which the court is permitted to 
administer under 8, 8, It is only an argument by 
analogy. The argumert for the appellant is that 
as such agreements are sanctioned by this Act, 
there can be nothing illegal in an agreement relating 
to an ordinary oath. I agree" 

In Mithi Lal v. Sri Ram (6) there is 
another Single Judge, ruling by Daniels, 
J., in which the defendant agreed to be 
bound by the oath of the plaintiff. Before 
the statement of plaintiff was taken, the 
defendant wanted to resile from the ap- 
plication, but this was not allowed by the 
court. It was held that the agreement 
was valid though not under the Oaths Act. 
Both these rulings refer : to Muhammad 
Asghar Ali Khan v. Imtiaz Ali (20). In 
this case the defendant made an application 
to the Munsif stating— 

“In the suit the defendant will abide by the 
statement, whatever it may be, which the plaintiff 
may make on oath as prescribed by law touching 
his claim The defendant has no evidence -to 
produce The suit may be disposed of on the defend- 
ant’s statement.” f PAON 
The plaintiff stated “this claim is true.” 
It was argued that the case did not come 
under the Oathè Act. Blair, J., said: 

_ (20) A W N 1898, 200. 
“*Page of 27 A, L, J [Ed] X 





_ 6 5 


96 

“It seems to me unnecessary fo decido the point 
for the Appellate Court trying the case had before 
it no other evidence than that which is contained 
in the plaintifi's statement, and must, therefore, 
have regarded the undertaking of the defendant 
to be bound by the plaintiff's statement as an 
admission from which he could not escape. lt 
might, and probably would have had the effect 
of preventing the plaintifi from calling other evi- 
dence to establish bis case.” 
Aikman, J., stated: 
, “I think a Court of Justice should hold the 
defendant bound by his offer which was accepted 
by the plaintiff who complied strictly with his con- 
ditions.” _ f z 
In none of these rulings was the point 
raised that a Civil Court must follow the 
procedure of the Civil Procedure: Code, in 
conducting atrial, and thatthe agreement 
of parties does not give the court jurfsdic- 
tion 10 adopt a different procedure. Act V 
of 1908 is entitied “An Act to consolidate 
and amend the laws relating to the Pro- 
‘cedure of the Courts of Civil Judicature.” 
This indicates that the Code deals ex- 
haustively with the subject, as the laws 
dealing with civil procedure are to be 
consolidated into one Code. Is there any 
section of the Code which allows Civil Courts 
to adopt a procedure other than the pro- 
cedure laid down inthe Code? There is 
‘such a section. It is s. 4 (1). Revenue 
Courts are provided for in s. 5, and in 
s. 4 :2) there is exemption from the Code 
for proceedings of a landholder in recovery 
of rent (by distraint). For Civil Courts 
the section which allows the adoption of 
other procedure is s. 4 (1), which states: 

“In the absence of any specific provision to the 
contrary, nothing in this Code shall be deemed to 
limit or otherwise affect any special or local law 
now in force or any special jurisdiction or power 
conferred, or any special form of procedure pre- 
scribed by or under any other law for the time 


being in force.” - 

Tt is clear that s. 4 (1) is intended to 
be exhaustive, and to enumerate all the 
sources from which a Civil Court may derive 
‘authority to adopt. another form of pro- 
cedure. Agreement of parties is not men- 
tioned in s. 4 (1) as a source from which 
a Civil Court may derive authority to adopt 
another form of procedure. ‘Therefore, 
agreement of parties is not a source from 
which a civil Court may derive authority 
to adopt another form of procedure. In 
my opinion s. 4 (1) is a complete answer 
eto the argument of Walsh, J., in Kesho 
Ram v. Piari Lal (5) already quoted, that 


there is nothing illegal in such 
agreements. In my view the agree- 
ment would defeat .the ~ provisions 


of s. 4 (1) ofthe Code of Civil Procedure, as 
e 5.4 (1) does not except agreement as 
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authority for adoption of a different form of 
civil procedure. The agreement would also 
defeat those paris of the Code which provide 
for the ordinary .procedure of a Civil Court 
-conducting a trial. ‘Those parts are 5. 33: 
“The Court, after the case has heen heard, 
shall pronounce judgment, and on such 
judgment a decree shall follow :” that is, 
ihe cause must be heard, not merely: a state- 
ment taken by which the-_other party 1s 
bound, and where he has apparently agreed 
not to cross-examine. Order XVIII, r. 2 (D 
states: i ms 
“On the day fixed for the hearing of the suit or on 
: hearing is ‘adjourned, 
the party having the right to begin- shall state his 


case and produce his evidence in support of the 


issues which he is bound to prove”. 
In the present case the onus of proof was 
on the defendants, as ` they had to prove 
various alleged transfers and oral gifts of 
the deceased to them. The correct proce- 
-dure would have been for defendants to. 
produce evidence in support of these issues. 
Instead of producing evidence, the defence 
merely produced a defendant to makea 
statement on oath which the plaintiff's Vakil 
had agreed to treat as binding, and in regard 
‘to whichthe right of cross-examination to 
show that the statement was untrue had been 
given up. Cross-examination is provided . 
for ins. 138, Evidence Act. InO. XX, 1.9 
it is provided that . 

“the court shall state its finding or decision,with bhe 
reasons therefor, upon each separate issue.” 
That is, the Court is to sfate its finding or 
decision, and not thè finding or decision of 
someone else. Here by the agreement 

“We leave the decision of all the points at issue in 
this case with costs cn the statement of Munshi - 
Rahmat Husain, defendant No. }. Weshall abide by 


the statement of the aforesaid gentleman“ concerning 
‘the decision of the said case” f 


This shows that the case was, to be 
decided by defendant No. 1 and not by the 
court. The Court therefore abdicated its 
position and put defendant No. lin its place 
as the person to give a decision, even on the 
question of costs. Such a decision by 
another person can only be made byan 
arbitrator. But the provisions of the Code 
inregard to arbitrators is strict. In s. 89 (1) 
it is provided: 

“Save in so far as is otherwice provided by the 
Jndian- Arbitration Act, 1899, or by any other law for 
the time being in force, all references to arbitration 
whether by an order in suit or otherwise, and all 
proceedings thereunder, shall be governed by the 
provisions contained in the Second Schedule:” . 
I consider that the agreement would defeat 
the provisions of the Code of Civil Procedure 
which Ihave set forth. It would defeat 
those provisions because it sets up another 
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form of precedure:and .because it relieves ‘authorised to1make the application dated 
the defendants of their onus of producing May 16, 1929? 

evidence which would be subjected to cross- 

examination to test its truth, and because it Mr. A.M. Khwaja, for the Appellant. 
places defendant No. 1 in the position of the Mr. Mukhtar Ahmad,Dr. Mahmud Ullah 
court to give a decision on all the issues, and and Mr. Rauf Ahmad, for the Respond- 
also on the question of costs. The agreement, ents. ? j 
therefore, would defeat these provisions of Judgment of the Full Bench. 


the Code of Civil Procedure. “Sulaiman, C. J.—The learned Judges 


‘Section 23, Indian Contract‘ Act, provides: : ga ; ; 
“The consideration or object of an’ agreement: is Pae cies this app eal oar os for eR 25 
lawful, unless it is forbidden-by law’ or is -of „such a iffered on some points. ey considere 


nature that, if permitted, it- would defeat the provi- that they differed on certain questions of 
sions of any law; HIRUR ; law arisingin the case and. accordingly 
In each of these cases, the consideration or object of dirécted that the case should be referred to 


an agreement is said to be unlawful. Every agree- sais A 5 ae 
ment of which the object or consideration is unlawful a- Single Judge, ora larger Bench, for the 


is void.” determination of those questions and disposal 
, f of the case. 
I consider that the agreement comes under In my opinion the order directing certain 


the parts.quoted of s. 23 as an agréement tet -referred is perfectly justified 

which would defeat the provisions quoted of Put the reference of the whole case, so thal 
the Code of Civil Procedure, ani that the the new“Bench should dispose of it, is neither 
agreement is, therefore, void under s. 25. I warranted by s. 98, Civil Procedure Code, 
also consider that the object of the agree- por by the Letters . Patent. , Under the 
ment is forbidden by law, héeause s. 4 (1) of _ former section when a Bench differs in opinion 
the Code of Civil _Procedure shows that the on a point of Jaw, they may state the point 
procedure of the Code is not to be allered by of yay ‘upon which they differ and the appeal 
agreement. Jor this reason also the'agree- shat] then be heard upon that point only by 
ment would be void under 3.23 of the. on- another Bench. It is obvious . that the hear- 
tract Act. ing by the other Judges -is confined to the 


For the reasons ‘which I‘ have-giveniI -specific points stated : and cannot cover the 
consider that-the appeal should be allowed whole case over again. The object obviously 
and'the décreé'should:be'set dside, and:the is that there should not be a further hearing 
case shouldbe remanded to the lower court: ‘of questions on © which there has been no 
for dispdsal‘according tò law. s . ‘difference of: opinion at all. Section 98 is 

“By the Gourt.—As the Judges 'compos- confined to pots of law only, but the newly 
‘ing this:Bench':differ on questions of law ‘added:sub-s. (3) makés it subject to the 
arising'in the case, it should be'laid before provisions of our Letters Patent. Section 98 
the Hon’ble Chief Justice for reference*to.a would apply-only when there is no simular 
Single Judge or: larger Bench for the provision in the Letters Patent; butif there 
determination-of the-following questions and 15'a specific provision, s.:98 would not apply 
disposal of-the case: — -to a Chartered High Court. 

(1) Can the parties to a suit agree, apart 4 Di an 

from the Indian. Oaths Act, that they will Under“cl. 27 of our Letters Patent, ‘the 


abide by thestatement of a witness, includ- 'Judges'who differ on any points on which 
` -the decision of the case rests are bound to 


“state those points and refer them to the other 
‘Bench. It will be séen that ‘cl. 27 is wider 
according to his statement ? -in the sense that points both of law-ande fact 
(2) Did the vakalatnama-in tavour of >Bhoùld bereferred, and that such reference is 
Mr. Abdur Raufiauthorise -him to make the ‘not only discretionary: but obligatory. ‘But 
- application ‘dated: May: 16,.1929? this clause also makes it necessary. that the 
(3). Isżit open to the appellant in the points on which they-have differed should be 
o present appeal, whichis from ‘the original ‘staied,.and it is those points. only -which 
- decree; to:calkinsquestion the propriety vof should be referred,and not the whole case, 
action taken by the lower Court ‘on the St i See . 
- subsequent ‘application, dated May 22, 1929; - I am therefore of opinion-t ab:the reference 
-end if so, whether an opportunity -should ofthe whole case for ‘disposal by us is not 
-have been given to the. plaintiffs to produce ‘competent, but that we should confine our 
. evidence to prove thatthe Vakilhad pot been attention to the three specific points referred 


46—13 & 14 


ing one who'isʻa party: to the suit -and can 
‘they “leave the «decision of ‘all points” 
including eccsts ‘arising in the case to be 


6 
98 
“to us, provided the: Judges hawe differed on 
them. 

The fiist point referred to us is:— 

“Oan the parties to a suit agree, apartfrom the 
Indian Oaths Act, that they will abide by the 
statement of a witness, including one who is a party 
` to the suit and ‘can they leave the decision of all 


points’ including costs arising in the case to be 
according to his statement?” ; 


The facts of ihis case are given at length 
in the judgment of ihe learned Judges 
who have made the' reference. This was a 
suit for recovery of their shares brought by 
two daughters of the deceased against three 
brothers The defendants set up two re- 
gistered deeds of gift of 1912 and also two 
oral giftsmade by the deceased in 1925, 
in which year he died. The eldest brother 
Rahmat Husain did not claim .any benefit 
under the oral gifts. “On May 16, 1929, 
which was the date fixed for the production 
of evidence, a joint .application was filed 
signed by the: husband of óne of the plaint- 
iffs, describing himself as their pairokar, 
and by defendants Nos. 2 and 3. It was 
also signed by Mr. Abdur Rauf, an Advo- 
cate for the plaintiffs, and by the Pleaders 
for the defendants Nos. 2 and 3. The 
application -was not signed by Rahmat 
Husain,.defendant No. 1, nor by any one 
of his Pleaders ;.nor did it purport to be an 
application made on his behalf. The appli- 
‘cation states as follows: - 


“We, the petitioners, leave the decision of all the 
points in dispute in the case, including costs, on 
the statement of Munshi Rahmat Husain, defendant 
No. !. Whatever statement the aforesaid gentleman 
makes with regard to the decision of the case, shall 
be accepted by the applicants, and the case be 
decided in accordance therewith. The parties do not 
want to produce any other evidence.” 


Rahmat Hussain was present in the court 
room, was put into the witness box and 
oatn alsa was administered to him. He 
made a statement against the plaintiffs and 
in favour of, the defendants on all the 
important points, and expressed his opinion 
that the parties should bear their own 
costs. No one, appears to have objected to 
his statement. The court pronounced 
judgment on thesame day in accordance 
with the statement of Rahmat Husain and 
dismissed the suit. 


The application did not in express terms 
say that the statement of Rahmat Husain 
should be made on oath, though, in fact, 
he didtake oath. Accordingly, the learned 


Judges have assumed that it was not in- . 


tended that he should make his statement 
on oath and that accordingly the case did 
not fall under the Indian Oaths Act. 
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Under s. 8 of that.Act the court can 
tender 
‘oath or affirmation to a party or a witness who 
offers to give evidence on oath or solemn aflirma- 
tion in any forni common amongst, or held binding 
by, persons of the race’and persuasion to which 
he belongs and not repugnant to justice or decency 
and not purporting to affect any third person.” 

Section 9 provides for an offer by one varty 
to be bound by-any such oath or solemn 


. affirmation made by another party or witness 


ani the acceptance by such other party 
or witness. Thens. 1] lays down that the 
evidence so given shall as against the per- 


-sun who offered to be bound by any such 


outh, be conclusive proof of the matter 
stated. It does not seem necessary for the 
application of the Oaths Act that the oath 
should be in any particular form, or that 
even it need be an oath at all, and nota 
mere solemn affirmation. The learned 
Judges have interpre.ed the application as 
implying, that the statement was not tu be 
made on an oath or solemn affirmation as 
contemplated in s. 8 of the Act, and they 
accordingly agreed in holding that the Oaths 
Act does not apply. This point has, there- 
fore, not been referred io us. 

On the question, whether parties can 
agree to abide by the statement of a wit- 
ness or a party to the suit, Niamatullah, J, 
has held that it is open to the parties to 
agree to abide by the statement of a third 
person to be made on oath administered in 


- the manner in which witnesses are sworn 


dn courts; while Bennet, J., is of opinion 
that this would. set up another form of 


. procedure contrary to the provisions of the 


Code of Civil Procedure and inasmuch as 
such an agreement would defeat the pro- 


<: visions of that Jaw and it must, therefore, 


be -deemed to be forbidden by law, it is 
void under s. 23 of the Indian Contract 
Act. : 


Now there is an overwhelming authority 


- in favour of the view that a decree passed 


on the basis of such an agreement when 
carried out by ihe statement ofthe referee 
is binding upon the parties. The only 
difference of opinion that seems to have 
arisen is as to whether the binding character 
of the decree should be based on the sup- 
position that such a reference amounts to a 
reference to arbitration or an adjustment 
of the claim;.or is an admission of the 
parties of an offer amounting to an es- 
toppel. : 4 i 

The trend of the authorities in this court 
appears to be more in favour ofthe view 
that such an agreement is in substance a 
compromise or adjusiment of the suit, and 


1983 
neither a mere admission capable of being 


rebutted nor strictly speaking a reference 
to arbitration. 


Although in some cases the right to. 


resile from such an agreement has been 
doubted, in some others it has been held 
that such an agreement can be resiled from 
in special circumstances. But it has never 
been held sofar that if the agreement has 
been acted upon and the referee has made 
the statement in pursuance of the agree- 
ment, the party against whom the state- 
ment goes is entitled to go back upon 
it after having come to know what it 
amounts to. |, 

In Ram Narain Singh v. Babu Singh (21), 
the plaintiff had applied to be bound by 
the statement which the defendant might 
make on oath holding the arm of his son: 
the defendant accepted the proposal, took 
the required oath and made a statement 
against the plaintiff. The plaintiff had 
attempted to revoke his proposal when the 
defendant came into court ready to take 
the oath, Knox, O.C. J, and Aikman, J., 
held that such a form of oath ought not 
to have been administered; but when one 
party offered to be bound by the oath of 
the other party and such other party 
accepted the proposal the party was offer- 
ing- to be bound’ and not to be allowed to 
rovoke his -proposal except upon the 
strongest possible grounds proved to the 
satisfaction of the court to be genuine 
grounds for revoking the proposal. - 

In Muhammad Asghar Ali Khan v. 
Imtiaz Ali. (20), a defendant to a suit 
agreed to be bound by whatever statement 
might be made by the plaintiff upon oafh 
as prescribed by law; the plaintiff according- 
ly was examined onoath administered in the 
usual manner. It was held by Blair and Aik- 
man,JJ. that though the statemen’ thus made 
by the plaintiff might not be binding 
under the special provisions of s. 11 of the 
Oaths Act, nevertheless ihe defendant must 
be held bound by his agreement to rest the 
decision of the case upon the plaintiff's 
statement on oath > > 

In Kesho Ram v. Peare Lal (5), it was 
held by Walsh, J., following the ruling in 
Muhammad Asghar Ali Khan v. Imtiaz Alt 
(20), that a f 
“where a document was made and it bound the 
parties to abide by the defendant's statement made 
on ordinary oath, held there is nothing illegal in 
auch a contract. It is merely a binding contract for 
good consideration.” : 


In Mithu Lal v. Sri Ram (6), a party had 


„agreed to abide by the oath of the other 


(21) 18 A 46; A W N 1895, 158, 
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party and the “court, notwithstanding such 
an agreement, enlered into the evidence as 
to the truth or falsehood of the statement 
made. It was held by Daniels, J., that the 
court acted illegally and with material 
irregularity and that the procedure adopt- 
ed by the court below had the effect of 
entirely nullifying -the agreement, and 
therefore, could not be supported. . 

In Himanchal v. Jatwar Singh (22), 
decided by a Division Bench, of which one 
of us was a member, the plaintiff and the 
contesting defendants and their respective 
Pleaders had entered inio an agreement 
duly signed by them to the effect that a 
certain Vakil should hear out the whole 
affair and that they shall accept any state- 
ment that he might make before the court. 
A sworn statement was made by the referee - 
named to the court and a decree in èc- 
cordance thereof was duly passed. It was 
held that the parties could not be per- 
mitted to resile from the agreement entered 
into by them and ‘that the decree must 
stand. It was pointed out that the case 
might be looked at from two points of 
view. The statement amounted to an agree- 
ment to be bound by the statement of the 
referee, who was a person to whom the 
parties had expressly referred for informa- 
tion in reference to the matters in dispute, 
and the statement was an admission within 
the meaning of s. 20 of the Indian Evi- 


-dence Act.’ The Bench regarded it as an 


admission made bythe parties in a pend- 
suit and the statement of the nominee 
of the party was considered to be an 
admission of the party. It was also remark- . 
ed that the agreement amounted to a com- 
promise of their dispute and that there 
‘was nothing to prevent the parties {rom 
compromising the suit and agreeing to a 
decree being passed in terms to be stated 
by a person named and that such an 
agreement would be an adjustment of the 
suit and a, party could not be allowed to go 
back upon it. 

In Ram Sunder Misra v. Lal Karan 
Singh (23), the defendant had made an 
offer to the plaintiff that, if a certain 
witness in the case would eat kachcha food 
served by the plaintiff, the suit should be 
decreed. The plaintiff accepted the offer 
and the witness did eat kachcha food served 
by the plaintiff. It was held by Mears, 


‘CO. J., and Ryves, J., that the offer was per- 


(22) 80 Ind. Cas. 16; 46 A710; A I R 1924 All. 570; 
L R5 A 439 Oiv. 

(23) 87 Ind Oas. 174: 47 A 458, 23 AL J 261; L R 
6 A 270 Civ; A I R1925 All, 271, sah 
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fectly lawful, and as it had been complied 
with the suit must be decreed even though 
O. XXIII, r.-3, did -not apply to the case. 
The learned Judges held that the case must 
be regarded as one of.an ofer capable of 
acceptance or'rejection by the person to 
whom it was-made and that if the offer 
was accepted in-proof of theterms and com- 
plied with the promise made by the offerer 
must be carried out by him. í 
In the“Full Bench case of Gajendar Singh 
v. Durga ‘Kunwar (24), Walsh and 
Kanhya Lal,“JJ., (Mukerji, J ., dissenting) 
held that; where the plaintiff and the defend- 
ant ‘had come to an agreement that.a cer- 
tain appeal pending in . the ‘High Court 
and an‘application for leave . to appeal to 
the Privy Oouncil were:to. be withdrawn 
and the-defendant: was to-pay certain. sums 
of money-to the ‘plaintiff on account of 
claims for costs -to'be .ascertained by’ the 
‘Collector as arbitrator, and ‘the Collector 
arbitrated and made.an award and the 
plaintiff applied for the ‘dismissal of the 
appeal, the agreement :and arbitration 
operated as‘an-.adjustment of the matters 
‘in dispute between the: parties within the 
meaning of O. “XXIL, r. 3, Civil Procedure 
Code. “Walsh, J., further'held that: 
“on general principles of law.. eyen independently 
of any provision in. the Code, the High Court had 
inherent. discretion to. decline’ to allow an appellant 
to prosecute.an appeal the moment he was satisfied 
that the-appellanthad: by bis solemn. act and deed 
testified toby: his :signature, for:what he ‘considered 
-adequate . consideration, .expressly abandoned his 
, right and undertaken to withdraw his appeal ” 
‘Mukerji, J., held that the main considera- 
tion had failed and that, therefore, the 
award fell tothe ground; but in any case 
„the agreement and award could not be 
treated as an adjustment by an agreement 
of parties. ` 
In Sita Ram v. Piari Lal (25) decided 
by .a`:Bench of which one of us was a 
member, the sole question at issue in the 
Munsif’s Court was whether a certain rain 
water spout belonging to the defendant 
should, be closed or left open: the parties 
agreed that they would not call any more 
evidence but -would abide by the 
decision of the Munsif after he had inspect- 
ed the locality. -The Munsif made an 
inspection and then ‘decided in favour of 
the plaintiff. On appeal the Appellate 
“Court set aside the decion and remanded 
‘the case for trial. de novo. It was held 
by the Bench that the parties could not 


24):88 Ind. Oas. 768; 47 A 637; 23 A L-J 561: 
1925 All. 503 (F. B.). eet 
| (25) 88 Ind. Oas; 611; 47 A'921; 23 
R 1925 All. 558; LR 6 A 503 Oiv. 
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resile from their agreement and were- bound 
by the decision of the Munsif, whether it 
was right or wrong, and that the decision 
must be treated as one based on compro- 
mise betweenthe parties and was not open 
to appeal. 

In Ram Devi-v. Ganeshi Lal (26), the 
‘parties agreed to refer the: whole matter in 
edispute to arbitration without the interven- 
tion of the court, the agreement providing 
-that the awaid would be accepted by the 
-paities. When. the -award was delivered, 
‘and filed in court it was held by the Bench 
Anat the award was binding. on the parties 
end that it must be deemed to-becan 
-adjustment under O.-X:XI, r. 2, Civil Proce- 
dure Code. 

In the case -òf Madan Mohan v. Munna 
‘Lal (27) the ownership of two adjoining . 
houses -was in-dispute ‘and the “parties 
agreed that Lhe couit might pass any de- 
cision it liked after inspecting the Jocality 
in the .presence, of the parties and their 
‘Pleaders. The Subordinate Judge inspect- 
ed the premises called for certain docu- 
ments and then heard arguments on points 
of law. Before’he actually delivered the 
judgment one party came to the High 
Court for a transfer repudiating the -ag- 
-Teement. Weir and Sen, JJ., dismissed ihe 
application holding that no case had been 
‘made out for transfer and thai they should 
:not take a course which would enable the 
<applicant by aside wind to repudiate: che 
agreement which -he had - made with the 
-Tespondents. They quoted: the remark of 
iLord Halsbury, L. C., in Burgess v. Marton - 

28): ~~ 

( sh has been held in this House that where, with the 
acquiescence of both panties a ‘Judge departs from 
an ordinary course of procedure and, as in this Case, 
decided upon a question of fact, it is incompetent 

~for the parties afterwards to assume that they have 

‘thenan alternative mode of- proceeding and: to treat 


.the matter as if it had been beard in due 
-course.” 


“The learned Judges expressed the view 
“that it may not be improper for a J udge to 
“trya question of fact by some method other 
‘than that prescribed by law governing this 
court if the parties request him to do so. 

In Salik Ram v. Wali Ahmad (29) 
Lindsay, J., held that where in a case falling 
under the Indian Oaths Act the plaintiff 
wanted to retract, the proper course for the 


(26) 95 Ind. Cas 416; 48 A 475; 24 ALJ 480; A I 
R 1926 All. 501. 


(27) 115 Ind. Cas, 614; 26 A L J804; AI R 1998 
All. 497 f 


(28) (1896) A 0.136 at p..138; 65.L.J Q B 321; 73 
IL T 713, . 


' (29) 100 Ind. Cas, 47325 A L J £97;49 A 888; A I 
| R1927 All 590, =~ 
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court was to examine the. ground upon 
which the plaintiff wanted. to withdraw 
from the reference and it had ina proper 


case discretion to refuse-to administer the- 


oat 


In Gordhan Das-v. Husaina (30) the. 
parties to a proceeding agreed -to abide by-. 


the. statement of a third person. Dalal, J., 


held that-the statement made by such-a. 


person was a statement. made within the: 
meaning ofs. 20 although it.was true that. 
ordinarily mere admissions: are not conclu- 
sive, but admissions of ‘this kind must be 
taken to be admissions. made in æ suit by: 
the nominee of a party thereto and are 
therefore conclusive and effectual, the 
effect being to- prevent each party from: 
‘resiling from the statement. made by sucha 
nominee.. , 

In Deo Narain Singh v. Ajodhya Prasad 
(31), decided- by two of us,-the parties- had- 
agreed to abide by the statement of one. 
A, but . before- A's statement had been 
recorded.: the defendant resiled from. the: 
agreement; but the: court in» spite of it 
passed a decree in: termsof A's statement, 
it was-held-that -the defendant could not be 
pinned down to his statement and that the 
agreement did not come-within the purview: 
of O. XXII, r. 3 as that rule refers only 
to adjustments - which have already been 
made; i 

The latest case of this-court.which has 
been cited before us is the case of Bisham- 
bhar v. Radha Kishunji (3) decided bya 
Bench of which one of us was a member. 
The parties agreed to-abide by the state- 
ment of ‘a Pleader without an oath -being 
administered-to him, but before the Pleader 
had made a statement and before any decree- 
had been-passed by the court in accordance 
with. that statement the plaintiff re- 
siled .from the agreement. It. was held 
that it was -open to the plaintiff to resile 
from-the.agreement and that: the agreement 
did not amount to an .adjustment but only 
to an; agreement on a procedure which 
might eventuate in an adjustment, and 
that until the. referee had given his state-- 
ment there could be no question of any. 
adjustment, and: also that as the Pleader 
had not made any statement of fact, there 
was no question of any admission by the- 


Pleader ‘which’ would have any binding. 


effect.on the plaintiff. 

- It would be: noted: that.in the last three 
cases -the-:questioni-of- resiling from -thé 
- (30) 103 Ind:Cas 34: AIR 1927 All. 659, ~ 

* (31)-102" Ind) Odb. 120; 4954 696; 25.4 L J-603;° AT 
BALI AYS 5 cs es Kew 
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agreement, before it had been carried out - 


by the statement of the referee, arose. That 
question does not arise: in the: present. 
case: 

It is not necessary to cite cases decided 
by the other High Courts where the trend 


of opinion seems to be. in line -with the: 


course of decisions in this court. But1 


may refer’ to the 


Full Bench: case of 


Chanbasappa Gurushantappa v. Basalin-- 


gayya - Gokurnaya (32). Ii thati case the 
parties to asuit hadureferred..their differe- 


ences-to arbitration’ without’ an order of. 


thee court, and an award: was: made: It 
was held that a decree::in terms - of the 
award thus made could be.passed by a 
court under O.- XXIII, r.3--Civil Procedure 
Code but -not otherwise... The Full Bench’ 
held that the: words “agreement! or-“com- 


promise": in-the rule hada wide: scope.and:- 


included even an‘: arbitration out of 


court. 


No case ‘has been cited before usin which.- 


a: decree passed on the basis! of a settlement 
of a. referee made. in strict accordance. 
with'the agreement of the. parties. entered 
into inthe suit and acted upon: by the 
court, has been held to be:ulira vires and 
therefore nob binding on the party against- 
whom it goes, on the: ground: that. the. 


agreement andthe whole: procedure were! 
contrary to public. policy. or were-in‘any. 


other way illegal. The main difficulty 
has arisen.in ascertaining what thetrue 
basis for the binding character. of-the 
agreement is. 

Now, an: agreementthat the. parties will 
abide: by the statement of a witness may 
amount to: 

(1) A reference under the Oaths Act; 

(2) A reference to arbitration or 

(3) A mutual admissiom of the. parties 
creating an estoppel. 

(4) If carried out, an adjustment of the 
claim. 


1 


If the case comes under s. 8 of the Oaths- 


Act, admittedly there-can be no. difficulty. 


Under s. 11: the evidence so given shall, | 


as'against:the. person who offered to be 
bound, as aforesaid: be :conclusive proof of 


the matter: stated.» In.the “present case- 


both the learned Judges agreed that - the 
Oaths Act-does not : apply; .so- the: question 
of its:applicability does not arise: before 
us. Itis: therefore not. necessary to: decide 
in: thisicase; asthe matter has not been 
referred-té:us, whether the oath -contem- 
plated.ims.c8 is necessarily: exclusive of 

(32) 105 Tnd-Oas: 516; 51 B 903; £9 Bom LR 1251; 
AeI.B 11927 ‘Bom. 565,- 
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the oath referred to in s. 7e0f the Oaths 
Act. Indeed, it may well be argued that 


the form of the oath adopted by the courts, 


under s. 7 has now become a recognised 
form common amongst the people of this 
Province. If such a view were accepted 
the- reference would then be under the 
Oaths Act itself. Similarly both the 
learned Judges have thought that this was 
not a case of a reference to arbi'ration. So 
far as that opinion may be based on the 
language of the statement it cannot be 
questioned in this reference. But as the true 
nature and.the legal effect of the agreement 
has to be considered the position may be 
briefly examined. i 

If any matter, owing io difference between 
the parties is actually refrered to arbitra- 
tion, taen the case would fall within para. 1 
of the Second Schedule and the reference 
would be one to arbi'ration. But for the 
purposes of arbitration it is necessary that 
‘all the parties interested should agree to it 
and should apply tothe court for an order 
of reference; their application must be in 
writing though it need not be signed by 
all of them. 


In concurience with the opinions of the 


learned Judges who have made this re- 
ference, I hold that an agreement ‘to abide 
by the statement of a particular witness is 
in substance nota reference lo arbitration, 
The essence of arbilration is that the arbi:ra- 
tor decices the case and his award is in 
the nature of a judgment which is later on 
incorporated into a decree of the court. 
The arbitrator cen either proceed on the 
basis of his own knowledge or make 
enquiries and take evidence and then give 
his decision on such evidence. But where 
parties agree to abide by the statement of 
a third person or a referee, the referee 
merely makes a statement according to his 
knowledge or belief end the court then 
decides the case and pronounces its judg- 
ment onthe basis of such a statement and 
passes a decree thereon. The referee is 
not authorised to make enquiries and take 
evidence, and ihe announce his decision on 
the basis of such evidence. He is called 
upon to make a stalement.according to his 
knowledge or. belief. In the case .of an 
arbitration, asthe arbitrator’s award is an 
expression of an opinion. and his procedure 
resembles that of a court, a party is 
entitled to file objections and challenge ihe 
validity of. the award. The making of a 
statement, by a referee or a third person 
has no resemblance to a proceeding con- 
. ducted by him as if he were a Court of Law, 
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and acccrdingly there can be no procedure- 


its validity. 
Itis for the court in pronouncing judg- 
ment, to consider its effect. But under s. 20 
of the Indian Evidence Act, statements 
made by persons to whom-a party to the 
suit has expressly referred for information 
in reference to a matter in dispute are 
deemed to be admissions of the party 


himself. If the parties have agreed to abide 


by the statement of a third person to be 
made in court, he may well bea person to 
whom the pərties have expressly referred 
for information in reference to the matter 
in dispute. | _ 

It may be noted inthis connection that 
for purposes of a reference to a third paity 
under s. 20 ofthe Indian Evidence Act it 
is not necessary that the reference sh uld 
be on questions of fact within the knowledge 
of the referee. In Taylor.on Evidence Vol. 
I para. 761. it is stated that these principles 
apply whether the question referred be 
one of law or of fact; whether -the pe:sons 


to whom reference is made, have or have 


not any peculiar knowledge on the subject, 
and whatever the nature of the action in 
which the statements of the referee are pro- 
posed to be adduced in evidence. Accord- 
ingly, where two parties agreed to abide by 
the opinion of Counsel upon the construc- 
tion of a stetute, the party against whose 
interest the opinion operated was held 
bound thereby; and a disputed fact regard- 
ing a mine having been referred’ by con- 
sent to amners’ Jury, their decision was 
afterwards received in evidence. 

There is considerable difficulty in basing 


the binding character of tne agreement ` 


only on the hypothesis that they are mere 
admissions under s. 20 of the Indian 
Evidence Act. Such admissions primarily 
are unilateral. -Under s. 31 of the Indian 
Evidence Act they are not conclusive. It 
would therefore -follow that it the1e were 
other evidence on the ‘record it may be 
open to the parties to argue and it may be 
quite proper for the court to accept such 
other evidence and give a go by to the 
admission. Furthermore, in such an event, 
in spite of an agreement by the parties 
that the statement of the third person 
should be accepted as final and that there 
should be no appeal from it, parties may. 
vet appeal and urge that -the case shouid 
be decided onthe basis of the other evi- 
dence on the record which ‘outweighs the 
inconclusive admission. Obviously such a 
course of action cannot be tolerated. I 
any party be allowed to go. behind the 
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admission on the ground that it is not 
conclusive the whole object of the agree- 
ment would be frustrated. It is therefore 
unsafe to rest the finality of the agreement 
on the basis of a mere admission under 
s. 20 of the Indian Evidence Act. Nor can 
one base it solely on the ground of estoppel 
by admission. The estoppel will only arise 
by the circumstance that the other party 
has been prevented from producing evi- 
dence in view of the agreement to abide 
by the statement of the third person. But 
if the trial Court, or for the matter of that, 
an Appellate Court is prepared to allow the 
opposite party as well, full opportunity to 
Produce additional evidence, it may well 
be said that there is no prejudice and 
that accordingly there is no estoppel under 
s. 115 of the Indian Evidence Act. In 
such a view the agreement can be re-open- 
ed and the agreement utterly nullified. E 
- do not think that such a course can b 
allowed. i 

When both parties make such admission 
simultaneously it amouats to an offer by 
one and acceptance by the other. Such re- 
ciprocal admissions would therefore be a 
“valid agrezment between them. Considera- 
tion is good because there is reciprocity. 
The statement of the referee would then be 
the admission of both the piriies binding 
upon them. No doubt admissions are not 
conclusive; but where’ there has been 
mutuality of this kind and they have 
matured into an agreement, their con- 
clusiveness follows fiom ths principle of 
estoppel. The parties cannot be allowed to 
go back upon it and therefore the admis- 
sion is conclusive as against both’ and 
can be said to cperate as an estoppel. | 

In my opinion the true basis of the bind- 
ing character of such an agreement is that. 
the original contract to abide by the state- 
ment of a third person is perfected into 
an adjustment of the claim in termsof the 
statement made, as soon as the referee 
makes the statement. After that stage, 
neither party can resile from the agreement 
because the claim has been duly adjusted, 
and it has become the duty of the court not 
only to record it, but also to pass a decree 
in terms of it. It is true that under O. 
XXIII, r. 3 before a court can order an 
agreement or compromise to be recorded, 
and pass a decree in accordance therewith, 
it has to be satisfied thatthe suit has been 


adjusted wholly or in part by such agree-' 


ment or compromise. Where the parties 
agree to abide by the statement of a third 


person their agreement is still in the nature: 
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of acontract, and it may well be said that 
so long as that third party has not made 
his statement, and the contract has not been 
carried out, there is yet no adjustment of 
the suit. Matters: have not proceeded 
beyond the domain of an agreement and the 
stage of the adjustment of the claim has 
not yet been reached. Strictly speaking an 
agreement is not identical with a com- 
promise -of the suit, and may amount to a 
mere contract. But as no decree can be 
passed forthwith in terms of a mere contract 
to abide by the statement of a third person, . 
Iam prepared to holdthat there can be no 
adjustment of the suit by such a contract 
until the statement has been made. But 
as soon as the agreement has been fully: 
carried out by the court and the referee: 
has made his statement in favour of one 
party or the other, it is too late for either 
party to go back upon the agreement; and 
at this stage the agreement must be deemed. 
to have eventuated into an adjustment of 
the claim in accordance with the statement 
already made. A party cannot be allowed 
io retract his solemn promise for con- 
sideration made before the court after he 
has come to know the nature of the state- 
ment by which he had agreed to abide. It 
is no longer a question of the carrying out. 
of a promise or the specific performance of 
a conract, The compromise must be 
deemed to have been carried out and accord- 
ingly the claim already adjusted. The 
court cannot therefore entertain . an ap- 
plication to withdraw from the previous 
agreement and to resile from it unless 
fraud, misrepresentation, coercion, undue 
influence or mutual mistake were establish- 
ed. . 
In the present case there can be no doubt 
that there was a valid agreement between 
the parties to accept the statement 
of Rahmat Husain if made in 
court and not to produce any other 
evidence. Such anagreement 1s not 
contrary to any p-ovisions of the Contract 
Act. Anagreement notto produce further 
evidence can, in no sense, be against public 
policy, orin any way illegal. Even an 
agreement to accept the statement of a 
final is not necessarily 
repugnant to any of the provisions of the 
Code of Civil Procedure, nor does it defeat 
the provisions of that Code, nor 1s it for- 
bidden by any law. Indeed, inasmuch., às 
‘such a course may save the parties con- 
siderable expense, and also save the time 
of the court which would otherwise be taken 
up in’ examining witnesses, it. may be 
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considèřed to be:.salutary and not at all 
opposed to publie policy. Itis, therefore, 
impossible to hold that the agreement,- 
ab initio was illegal and was-void in law. 

Norcan ithe said.thatthe.conrt in acting 
upon that: agreement. acted illegally to 
such an extent.asto make,its procedurer. 
ultra vires.. It maybe. that . there was. a. 
slight deviation. from the ordinary course. 
which the suit would--have : otherwise taken 
but this departure -was. with the full con-. 
currence and-indeed. “in. pursuance: of. an. 
express, agreement of: the parties. ‘The. 
moment Rahmat Husain. made his state- 
ment the agreement was -fully carried out, 
and it became..binding upon the parties 
and ‘the suit -could.not be decided otherwise 
thanin accordance with. that statement. 

My answer to. the. first: question. referred. 
to. us is that.the parties..to a.suit can. 
validly agree. even apart from the. Indian 
Oaths Act,that they will abide. by the state- 
ment of.a witness, including. one who. is: a 
party tothe suit and that they. can leave 
the - decision of. all points including costs 
arising in the.case to be made.according to 
the statement. 

The second question is:— 

“Did the. vakaletnama in favour. of, Mr. Abdur 
Rauf authorise him to make the application dated 
May 16, 192: 9° 

The plaint had been originally filed by 
Mr. Jiaram Saxena, Advocate, and had been 
signed by the plaintiffs. Itwasattested by 
Hikayat Yar Khan, hisband of plaintiff 
No. 2. “On January 19, 1929 Mr. Abdur 
Raufof Lucknow also appeared for the 
plaintifisand filed a vakalatnama, paper 
No. 90. Its operative portion is in the 
following terms:— : 

“Webave of our own free wil and accord ap- 
pointed Maulvi Abdur Rauf, Vakil, High Court, to 
conduct the case. on our behalf, to, take other pro- 
ceedings, to put questions, to setup defence in the. 
above caseon the prescribed fee. We do covenant 
that whatever is done by the abovenamed person: 
shall be accepted asdone by us. The said ` Vakil 
may take back court-fee, appoint arbitrators, file a 
deed of compromige, realize money, execute recei; t, 
file and take back papere, verify plaint, draw lots, 
verify arbitration, agreement‘and deed of com pro-. 
mise, obtain copies,take out execution of decree on 
our, behalf. We shall.have no objection We have, 


therefore, executed this so that, it may, serve as 
evidence.” 


The learned Judges .have assumed lihat. 
Hikayat Yar Khan who signed the appli- 
cation asa patrokar of the -plaintiffs, did 
net have authority to bind them and that 
the whole question turns on the authority 
of Mr. Abdur Rauf. 7 


No doubt.their, Lordships of the Privy, 
Council. in.theleading case of-. Sourendra, 
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Nath Mitra v. Srimati. Tarubala Dasi (10) 
laid down that. a, power. to.: compromise. 
a-case. was- inherent; in; the positions of an. 
Advocate of a High Court in India, but that 
no. Advocate:had.actual_authority. to. settle a 
case against the.express instructions of his. 
client. But their. Lordships). also-made-it 
clear that they. desired the confine. their 
decision:cn this point to the case of Advocates, 
whateverstheir., qualifications, admitted as. 
such bythe: respective. appropriate: courts 
in India whe. derivedctheir. general ¡authority 
from, being briefed -in a suit on behalf of 
a_client.. Where. the legal: representative 
in court .ofa,.client derives his: authority. 
from an. express written authority, suchas: 
a. vahalatnama,. different; considerations - 
may well, arise and in such.. cases .their 
Lordships expressed no: opinion. as to the 
existence of any implied authority of the 
kind under discussion... 


In. the case, of: an. ordinary power- 
of-attorney their Lordships in Bank 
of Bengal, v. Ramanathan Chetty 


(33), quoted. the. observation made in an 
English case. with-approval and observed: 
“Where an act purport g-to be. done under: a. 
power of, attorney. is, challenged. as, being in 
excess of the authority conferred by the power, it is 
necessary tochew that-ona fair construction of the 
whole instrument, the authority: in question is to be 
found -within the four, corners of the instrument 
either in express terms or by necessary implication ” 
In the present case Mr. Abdur Rauf was 
merely a Vakil of the court and not an 
Advocate and the authority was conferred 
by a-written document. There could ihere- 
fore, be no question of any innerent authority 
outside the terms of that document. _ 
Now under the vakalatnama first of all a 
general authority was given to conduct the 
case and to take, other proceedings, and 
it was covenanted that whatever was done 
by the Vakil shall;be accepted by the ex- 
ecutants. In tae second place there was 
express. authority given to appoint arbitra- 
tors. In the third place there was authority 
given fora deed of compromise. It is not 
necessary to mention other matters expressly 
referred ‘to therein. No doubt the use of 
an expression which is equivalent to an 
authority of (really for) deed of compromise, 
is a defective expression, but there cen ke. 
no doubt that it dces not mean merely the 
filing of a deed of compromise duly execut- 
ed by the ladies but that it means the 
power to compremiée the suit. 
A similar view was expressed by Walsh 
(33) 3: Ind. Cas 419: 43 O 527 at p. 540; 30 M Lı 
232: 20 C WIN 329-21: W 210;J9 ML T 176; (1916): 
MW N10; 44 I. J 217; 23 O L J 348: 18 Bom. L. 
R. 387;9 Bor. L T 13.8 :b B: R:536; 43.7 A. 48 (P. O.)., 
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and Piggott, JJ., in Júkam: Singh-v. Tunca 
Singh (34). 

‘Iam: accordingly of:opinion that there 
Was -a general. power to conduct the case 
and take all necessary proceedings in the 
case. and, in particular, to appoint arbitra-. 
tors and to compromise the suit apart from 
doing other minor. matters. $ 

No doubt it has been held :in.sereral cases 
that in the case of an ordinary-power-of 
attorney the document should be construed 
strictly against the attorney. In 1870. it 
was held in the case of Sardar Begam v. 
Iezatumnissa (35) that even pleaders, unless 
specially empowered so to do, have no 
authority to compromise cases, conducted 
by them. But in the case. of Jang Bahadur 
Singh v. Shankar Rai (36) Sir John Edge, 
©. J., presiding. over a Full Bench. of five 
Judges, after laying.down that a; Counsel, 
unless his authority to act-for his. client is 
revoked and such‘. revocation::is.notified to., 
the opposite. side, has, by. virtue, of his- 
retainer and withoutmeed of further authoris 
ty, full power to compromise.: a:case; on 
behalf of his- client referred to: Sardar 
Begam’s Case: (35):and.: observed .ati:p.:276* - 

“When the authority: of Vakils tosbind-: theit- 
clients is called in, question, that authority. must. 
depend entirely .on the terms -of the particular 


vakalatnama For my “part, 1 ’.should. read’ a: 
vakalaitnama widely. and. liberally.. unless: 
it appears that .the client intended to limit: the: 


authority of. his ,Vakil.” 

The other four learned Judges were of the. 
same view-and concurred’ in the view ex- 
pressed by. the learned Chief Justice, It 
was not the solitary opinion of” the. Chief 
Justice, but-the unanimous opinion of. all, 
The following observations of Lords Justices 
Bowen and Fry were quoted :— 

“This, state of things raises the question of.” the 
relationship of, Counsel and -his-- client--which-~ is- 
sometimes. expressed as,if iti were that-ofs an : agent 
and priueipal.. For myself;; I doynot adopt and-never 
have adopted that: phraseology, which seems to me, 
to be misleadiag ....... The duty of Counsel is to 
advise a client out of court-and to-act-for him in 
court and-until his-.authority :is: withdrawn, he has, 
with regard to all matters. that-properly,relate to the 
conduct of the,case,unlimited powerto dotht ‘which 
is best for his client.” Can 

` The, observation of Cotton, L. J. in- an- 
other case was also quoted : : 

“The, questions -were'raised--in argumert- whether 
an undertaking, -not.to:appeal, couidi; be: given: at, 
all by Oounsel without, express authority, and» if, 
it could, whether it could be, given after “decision on 
the merits. Now every.. compromise involves an 
Undertaking; it, therefore, cannot-be-- beyond the 


` (34):60 Ind. Cas. 912; 19 ALJ 62at p 61;2U PL 
R (A) 405. 

(35) 2 N W PHO R149“ < 
o (36:13 A 272;24.W N 1891;61n 5 
"*Page of 13 A— [fid TT 
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authority of Counsel” to undértake tliat “his client 
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- shall. not appeal e ...Thatis a compromise.” 


The undertaking, therefore, is prima facie 
binding. It, therefore, follows that.in the 
case of an appointment of a Vakil by 
vakalatnama to conduct a case, itis prima. 
facie implied that he has full power to con- 
duct the case in the way he considers best: 
and that, therefore, such.a document- 
should be. construed liberally. If one finds< 
that a vrakalatnama. confers very wide; 
powers in very general ‘terms on the Vakil: 
and authorises him to conduct the.case ` and ` 
to take other proceedings and expressly,” 
states that whatever isdone-by; the above- 
named person should be accepted by the 
litigant,and. then it goes on. to specify, 
certain particularly important powers like ` 
those ofappointing arbitrators and.compro- 
mising -disputes, ete., it would ‘seem that 
unless there isa special -clause excliiding his.’ 
authority to act in a particular. wayin the- 
course of the suit, such an authority should ; 
beimplied. The mere fact that certain,, 
important powers are emphasised in parti- 
cular does not in any way derogate from. 
the general authority conferred upon him. 
Indeed, the. conduct of a casein accordance 
with rules.of procedure and evidence must 
necessarily be within his authority by neces- 
sary implication. f 

The observation made by a single Judge 
in Ramjiwan Ram v. Kali Charan Singh 
(13) that authority in general terms was. 
wholly insufficient to authorise a Vakil to 
refer to arbitration wasin. the nature of an 
obiter dictum as the decree was actually. 
upheld ` in revision, and in any case it 
applied to power to refer to arbitration 
where no such specific authority had been 
given. Inthe case of Sadashiv Rayaji v. 
Maruti Vithal (18) no doubt; ıt was heid that 
an agent holding a power-of-attorney autho- 
rising him to act and‘appear for a party to 
the suit cannot bring a suit to: a close by 
offering: to be-bound by the opposite party 
ina particular form; nor cana Pleader so 
bind his client. The learned Judges of the 
Bombay. High Court thought that the general 
words implying authority to do all thát the 
defendant could do himself did not give him 
any such authority, and they went further 
and held that the power to refer under. the 
Oaths Actis confined to the party himself 
and not,to his agent. . 


This case was expressly -dissented from 
by a Division Bench of-this Court: in . Wasi- 
uz-zaman Khan v Faiza Bibi +(1).. In. that: 
case the husband of a lady had .a special 
power-of-attorney to conduct the case in-her 
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behalf as he-should deem fit and was autho- 
risedto compromise or withdraw the suit, 
to referit to arbitration and to nominate 
arbitrators and it was stated that every 
step that he might takeinthe conduct of the 
case shall be considered as having been 
taken by herself. In the course ofthe suit 
the husband stated tothe Court that if the 
defendant would take his oath on the 
Quran and swear against the plaintiff the 
latter would abideby that oath and the 
case should be decided accordingly. The 
learned Judges dissenting from the view 
expressed in Sadashiv Ravaji's case (18) held 
that the authority conferred was wide 
enough to include the agreement to be bound 
by such anoath. It is noteworthy that this 
was thecase of a special attorney, and not 
even a Vakil of the Court. Sittingas a 
single Judge I followed this Division Bench 
ruling in Masita Bibi v. Khuda Baksh (2). 
In that case the parties had agreed to abide 
by the statement of a mukhtar, but later-on 
one ofthem resiied from the agreement. 
The court did not accept the statement and 
disposed of the case on the merits. It was 
held that the case was not that of a reference 
toarbitration and that it not being under- 
stood that the statement was to be on oath or 
solemn affirmation the case did not fall 
under the Oaths Act; and that, therefore, it 
was open to the court to 1efuse io refer the 
matter to the referee if sufficient cuse were 
shown . But asiegards the vakalatnama it 
was held that the vakalatnama executed by 
the plaintiff gave sufficient authority tothe 
Vakil to proceed with the case in any way 
he liked and that whatever he did in the 
case was accepted as binding on the plaint- 
iff. In the case of Deoraj Misra v. Abhai- 
raji (37) a case, in which a minor wesa 
defendant, was refe:redio a Pleader at the 
instance of the parties who undertook to 
abide by his decision and the suit was 
ultimately decreed on the basis of the 
Pleader’s statement. Itwas he'd that -the 
minor was bound by the statement of the 
Pleader in view of the provisions of s. 11 of 
the Oaths Act, As regards the contention 
that the defendant was not bound by the 
undertaking given by the Pleader and not 
by the parties, as under the vakalatnuma 
specia] power was not given to refer the 
matter the learned Judges repelled it and 
Considered that there was no force in it and 
relied on. Wasi-ue-Zaman Khan's case -(1). 
They alsotreated.the mukhtar-as a witness 
who gave his statement before the Court and 
- (81) 102*Ind~ Cas 38; 25 A L J-729; A IR 1927 
Wide sere eel peed < : 
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who had been specially referred to by the 
parties. 

It would thus appear that atleast in this 
High Court so far as vakalatnamas in 
favour of qualified Vakils are concerned 
they are construed liberally, particularly 
when there are general powers to conduct 
the case conferred upon them. And it may 
befairly assumed that since the pronounce- 
ment of the Full Bench in Jang Bahadur. 
Singh's case (36) a vakalatnama which says 
that whatever is done bythe Vakil in the. 
conduct of the case will be accepted, has 
been considered to be very comprehen- 
sive. 

‘When Counsel in England have such 
wide powers, ihere seems to be no good 
ground for holding that Vakils in this. 
country who perform thesame duties should 
be debarred from possessing similar poweis. 
It would, therefore, seem to. follow 
that when general authority to conduct a. 
ease is conferred upon a Vakil and it is. 
followed by special powers to compromise a 
case and torefer the dispute to arbitration 
there is no justification for holding that the 
power to abide by che oath of a witness 
whether under the Oaths Actor by way of 
an agreement or compromise is not by 
necessary implicaticn implied. A stage 
may arrive in a case at which the Counsel 
may feel that in- view of the paucity or 
weakness of evidence, his client is likely to 
lose and may be mulcied in costs. He may, 
in such circumstances, think that it is in the 
interest of his client that the decision of the 
matter may be left on the oath, solemn 
affirmation or even a mere statement of a 
person who is considered to be reliable, 
honest and trustworthy. If the Vakil 
decides to examine one of the defendanis 
whose interest, asit happened in this case, 
was practically not adverse to the plaintiff, 
as the sole witness for the plaintiff, it can- 
not be said that his action was so ultra vires 
as to vitiate tbe decree based on 
that evidence. The Vakil is in charge of 
the conduct of the case, and his client is 
bound by his decision to produce any wit- 
ness he likes. I can seeno essential diffe- 
rence between sucha decision and a joint 
agreement that only one particular witness 
should be produced for both the parties. 
When he has full authority to compromise 
the case and by implication, authorily to 
withdraw the claim, and also authority to 
refer the dispute to an arbitrator appointed 
by himself, itis too much to say that he 
should not be deemed to have authority to 
abide by the statement..of a particular 
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witness and not to produce any other evi- 
dence. Indeed, if after the witness has 
made the statement, the Vakil weie to take 
the further step of agreeing to abide by his 
statement on cundition that the parties are 
to bear their own costs, the case would 
clearly be one ofcompromise or adjustment 
and it would be. binding upon his client. 
There seems to be no real justification for 
holding that he cannot under a compromise 
agree.not to produce any evidence except 
the statement of a particular witness. 


It is said that an agreement of this kind 
is a reference to arbitration and the state- 
ment made by the witness 1s in the nature 
of an arbitration award. On such a hypo- 
thesis the plaintiff would be all the more 
bound, because in the rakalatnama expiess 
authority was given to the Vakil to ‘appoint 
arbitrators .... ... and verify arbitration 
agreement.’ Then it is said that, inasmuch 
asthe agreement was that the parties 
would abide by the statement of the wit- 
ness and the case might be decided in 
accordance therewith, there was an implied 
waiver of theright to file an objection to 
the award within ten days, which took the 
agreement outside the scope of the Vakil’s 
authority. Icannot see that there was any 
such express waiver. In most agreements 
for reference to arbitration there is no 
recital as regards the right to object to the 
award within ten days, because at thetime 
of the agreement the parties do not con- 
template going back upon the award at 
all; and further because there is a statutory 
right under Sch. II, r. 16, entitling a party 
to file objection to the award within ten 
days (Art. 158 of the Limitation Act). If 
such a view were to be accepted, then one 
would be compelled to say that the agree- 
ment would be within the Vakil’s authority 
if it does notimply a waiver of the right to 
file objections within ten days and would 
be outside his authority if such a waiver be 
implied. But the agreement does not say 
that the case should be decided forthwith 
without opportunity to either party to file 
objections. Moreover, I think it should be too 
much to say that in case of a valid reference 
to arbitration the client is not bound by the 
statement of his Vakil made in court that he 
would not file any objections, and that a 
decree passed, after such a statement has 
been made, is not binding on the litigant. 


Tt has not been disputed before us that 
under the rakalatnama the Vakil would 
have authority to exempt witnesses for the 
- plaintiff or to state before the court that he 
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would not produce any other eyidence, or 
even to say thåt he would produce only one 
witness whom the defendant also agrees to 
produce. But it is said thatif that witness 
happens to be one of the defendants to the 
suit, then the Vakil would be acting outside 
his authority. Isee no distinction in law 
between the witness being a stranger to the 
suit or being a party to the suit, whom the 
Vakil may consider to be in fact much more 
reliable. Ifhe has authority to -refuse to 
produce any other witness, except one 
particular witness, who is a stranger to the 
suit, he has, in my opinion, an equal 
authority to produce no one but one of the 
defendants as the sole witness in the case, 
for in either casehe is conducting the case 
on behalf of .he plaintiff and taking proceeds 
ings therein within the meaning of the 
vakalatnama. ` ' 

Of course, if an Advocate commits gross 
negligence in the conduct of the case or acts 
contrary to the instructions of his client, he 
may be liable for damages. l 

An agreement to be bound by the state- 
meut of a third person is inno way opposed 
to public policy nor in any way repugnant 
tothe provisions of any Jaw, nor does it 
defeat any law. Indeed, it may be salutary 
inasmuch as it tends to shorten the produc- 
tion of evidence and in that way save the 
time of thecourt, Thereis nothing in the 
Contract Act which offends against such an 
agreement. After all the prccedure so 
adopted is.analogous to the procedure 
referred to in the Oaths Act and also 
analogous tothe admission contemplated in 
s. 20 of the Indian Evidence Act, and is 
alsə analogous to the agreement or com- 
promise referred to in O. XXIII,r 3. Itis 
really a waiver of the right to produce any 
other evidence. It isnot in any way more 
extraordinary, more unusual or more drastic 
than a compromise or withdrawal of the suit 
or reference to arbitration or agreement to 
abide by special oaths under the Oaths Act. 
There seems to beno good ground when 
there are these other matters well within his 
power, this particular action should be 
considered to be without authority even 
though the vakalatnama says that whatever 
isdone by him will be accepted by the 
client. J, therefore, think that in view of the 
opinions expressed in this court, and 
particularly the observation made by. the 
Full Bench referred to above, it must be 
held that the power to abide by the state- 
ment of Rahmat Husain was necessarily 
implied in the general authority given 
under the vakalatnama, a. 
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My: answer to the second question ‘is, 
therefore, in the affirmative. 

The third question referred tois:— 

“Isit open tothe appellant in the present appeal, 
which is from the original'decree to call in question. 
thé propriety of a-tion-taken by the lower court’on 
the subsequent’ application, dated May 22, 39297 ‘and if: 
so, whether an. opportunity should be given to the 

laintifis to. produce evidence to prove that: the 
Vakil had not been authorised to make the. appli- 
cation dated May 16,129” 

Iregret Iam not able to find that the 
Iearned Judges- have actually differed on. 
these two parts of the third question. Apart 
from whatmay. beimplied-from the general 
conclusidn of one ‘learned Judge that the 
appeal should be dismissed’ and 
of ‘the other léarned Judge that it should 
be remanded; |. do not find that they have 
Specifically’ expressed -divergent opinions 
on thisthird-question. I am not in‘a posi- 
tion to say what special reasons have 
appealed to'one’ Judge and what other 
special reasons to the other Judge. It 
may he that as the learned Judges were 
referring, the whole case for disposal they 
thought’ it convenient to state the third 
question which’ also arose in the case, 
although’ as. a matter of fact they had 
not actually differed ‘on that point. As at 
least one part of the question may be a 
mixed question of law and fact, Iconsider 
it ‘inappropriate that we should take upon; 
ourselves the task of going into this ques- 
tion: when it is not clear that there has been 
a difference of opinion. 

Under cl. 27’ of the Letters Patent when 
all the Judges have expressed their opinions 
the point-has to be decided according to 
the opinion of the majority of the Judges 
who have heard: the case, including those 
- who: first heard it. - That, therefore, implies 
that the opinion of the learned Judges who 
first-heard itshould-also be recorded. I, 
therefore, think that we should not answer 
this: question” at this stage and should 
leave- it “to: they learned Judges to record 
their divergent views and make a fresh 
reference under c], 27 of the Letters Patent. 
if'they consider it~ necessary. I would 
accordingly not return any answer to the 
third question. i 

Mukerji, J.—There being a difference of 
opinion between. the learned: Judges of 
this Court‘three’questions have been refer- 
red for: decisión^to this Full’ Bench: The’ 
first-questionis:;— ` 
č “Cathe partiés:to a-suit agree, apert-from. the. 
Indian: Oathe:ct, that they: will ‘abide by thé. 
statemeut.ofva witness: including “one; who: is af 
party, to the suit?.. Can,they.fleave the. decision. oft 
gll‘points’ including costs arising in,the case. to : be,. 
according to his statement” ge 
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Opinion.—Ordinarily, the rules laid down 
in the Civil Procedure Code, are meant 
to determine the procedure by using which. 
a Court‘is to determine the. questions arising. 
before: it. But the steps. taken.. by: the: 
parties are: the most. important. factors: in. 
the: procedure. Itisforia. party: to decide. 
how many witnesses to.examine and whom: 
to-examine. He alone determines. what 
documents-he will produce -before:the:Court: 
and what- documents he will withhold.: No: 
doubt the:-Court, if it:thinkssfit.to do:so. 
may. ask: for particular.documents. to be 
produced. by a. party: or a. stranger. to the: 
suit-and.it may also examine any person 
if he: happens to be present in.the Court 
or. summon him,, for producing any docu- 
ment or for giving . evidence.. (O. XVI, 
r. 14); but, ordinarily, it. does..not do. so. 
Primarily, it is for a party to place his. 
evidence before the Court.and. for ihe 
Court to . pronounce judgment on such evi- 
dence. It is for this reason . that a judg- 
ment is not ordinarily binding.on a person. 
who was not a party to the litigation. 
Such’ being, ,the rule, it is-.open:to a party 
to. examine anybody he likes in support 
of his case, including a person who is. 
a party to the litigation. If all the par- . 
ties to a litigation agree that one person 
shall be examined on their behalf, that 
person becomes a witness for all the par- 
ties. If over and above this all the 
parties agree that they will not examine 
any other witness in the case, the person 
examined will furnish the only material to 
the Court on which to pronounce judgment, 
There is nothing wrong or illegal in par- 
ties agreeing to examine the same person 
as their witness. Their freedom to choose 
the evidence to be produced cannot be 
controlled by the Court except for an ad- 
equate reason. There is nothing in the 
Civil Procedure Code to prevent the parties 
from agreeing to such procedure. I am, 
therefore, of opinion that the first part 
of the question must be answered in the. 
affirmative, and I do answer accordingly. 

The second portion of the question No. 
1. When the parties to a suit agree that 
a.third person who is not a party to the 
suit or one of themselves shall decide the 
points arising in.the case as also the. 
question of costs, they really agree to an, 
arbitration in the case by the said .person. 
or party. There is nothing illegal in such 
an agreement. Such an agreement: will 
attract all) the- rules: laid: down in the: 
Second Schedule- oft: thé Civil: Procedure. 
Code. If the award be: oral: and ‘if ‘it ` be: 
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-taken down and -signed by the person 
examined at. the instance of the parties, 
the award willbe in writing and signed 
by the arbitrator, and cl. 10 of the 
Second Schedule will be complied with. 


Ordinarily, it is -for an arbitrator-to decide - 


a case-after taking such evidénce as the 
parties may produce before him and- not 
-to use his own information. But there is 
-nothing illegal in parties vagreeinig that 
they shall not .adduce any-evidence -béfore 
‘a sole -arbitrator and that the arbitrator 
zmay -decide “from his personal -know- 
ledge or- such information --as he may 
~ already possess, ‘whether: such informa- 
tion be ‘based on hearsay or otherwise, 
or on such information that he may gather, 
never mind how. “If there be . any agree- 


ment that the arbitrator-is to decide on- 


the information possessed by him -atid ón 
such knowledge of law as he possesses 
or does not possess, the decision will still 
be an award and will be binding on the 
parties subject tothe-rules mentioned ‘in 
cls. 12, 14.and15 of the Séh. IL of the 
- Civil Procedure Code. iA ‘party has -a 
- right to 10 days’ time ‘for filing such 
objection as:he, may have-to the award. 
But he may waive such -Tight, and if+he 


waives it and if allthe parties waive their 
right, the Court may pronounce : the judg- 


menb'in accordance with the ‘award, ‘as 
soon as the statement. has - been recorded. 
From what I have said, it follows thatthe 
answer to the question should be in the 
affirmative, and I: would answer:the ques- 
tion accordingly. 

The second question put before ‘the 
Bench is : 

“Did the vakalatnama in ‘favour ‘of ‘Mr. Abdul 


Rauf authorise him.-to: make the applicetion dated 


May 16, 1929,” 


Opinionw—We can decide the question 


put tous only as aquestion of law. . The 
. question whether the vakalatnama was 
executed by a pardanashin lady and whe- 
ther, therefore, ihe Court should have taken 
greater care in the matter is not before us. 
The language of the vakalainama will 
be found printed at ‘p. 11 of the printed 
record. It gives the Vakil power to make 
a compromise and also to référ the ĉáse 
.to arbitration. It says that all acts done 
‘by the Vakil would beas much binding 
‘on the plaintiff Akbari Bégám' as any act 
: done by herself. 
The first question. that -arises is whe- 
v ther the vakalatnama - gives “an express 
: power to Mr..‘A. :Rauf ‘to - agree ‘to ithe 


4 -pase being decided according to- the -in-. 
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‘the sole witness 
‘than Rahmat Husain 


: Sons as possible witnesses in the case 


-Begam gave Mr, -Rauf ‘instructions 
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‘formation and opinion of “Rahmat Husain, 


one of the defendants. The nature of 
the statement expected of Rahmat Husain 
has been anlaysed by the referring Judges 
themselves and forms the _ subject-matter 
of the first question, Rahmat Husain was 
to inform the Court according to his light 
and honest opinion, on the questions of 
facts involved'in the case and to give 
He 
was, then, to -be partly the sole witness 
for the plaintiff, provided he was made 
for the defendants other 
(who did not sign 
the application ‘of May 16, 1929), and he 
was further to :act as the ‘sole arbitrator 
and the plaintiff underto’k not to file any 
objections to the award (which was to be 
oral and which -might or migh$ not ‘be 


“signed by the arbitrator) objections which 


the law -allowed her to file within‘10 days 
of the filing of the award. > 


Such being the nature of -the petition 
filed by Mr. Rauf we have to see whether 
the vakalatnama authorised him to give 
the undertaking. As a Vakil appointed to 
conduct the case, it was open to Mr. Rauf 
to decide whether-he would examine one 
witness or more. So far, therefore, as the 
number of witnesses to be examined for 


„the plaintiff, goes, the mpower-did authorise 
‘Mr. Rauf in the act ‘The next thirig 


is whether he was ‘authorised to- decide 
whether one of the defendants who had 
contested the suit. was going-to.be his sole 
Witness, Now a Vakil does -not ‘decide and 
cannot decide whom ‘to:examine and whom 
not toexamine as a witness -without in- 
structions from the client. He would» not 
possess the information as to who-knew 
the facts of the case and who are not 
likely to give biased evidence in favour 
of the opposite party. I should not think. 
that a Vakil, as such, has a right to select. 
the witnesses of his own accord. The 
client may bring before him several per- 
and 
he may make his own selection after ex- 
amining them, just as he would select out of 
the documents shown to him what documents 


‘he would produce and what he would not. 


But if the client should fail to bring any 
witnesses to him or should he fail to give 
instructions as to witnesses, I do- not think 


| thata Vakil can make a selection of hig own. 
-and produce as his witness anybody on 


whom his choice falls. 


It isa question of fact whether Akbati 
tg e 
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examine Rahmat Husain .and we have Schedule to the Civil -Procedure Code, 
nothing to do withit. I should simply say apply. Theserules empower a party to 
that, the vakalatnáma, of its own force, did insist on the award being in writing and 
not authorise Mr. Rauf in examining Mr. on it being signed by the arbitrator: cl. 10. 
Rahmat Husain as the plaintiffs sole Ifan award be not in writing and if it be 
witness. not signed, aparty to the reference may 

So far as Rahma Husain was to act as object to the validity of the award. When 
the sole arbitrator, the same remarks apply Mr. Rauf agreed that the statement of 
to the question as to the selectionof Rahmat Rahmat Husain would bind his client as to 
Husain as the so'e witness for the appellant. matters which did not relate to facts, he 
The’ vakalatnama did authorise Mr. Rauf | agreed by necessary implication that he 
to agree with the other side as to arbitration would not raise any objection to the award 
put the se‘ection of the arbitrator was wih -being oral or if it benot signed. Assuming 
the client and not with himself. He had no that the statement was to be taken down in 
personal knowledge and even ifhe had any . writing, there is no provision in the appli- 
he could not use it. The appointment could cation that it should be signed by Rahmat 
be only on instructions. This would be a Husain. The Civil Procedure Code does not 
ques'ion of fact. Thold that, by virtue of “contain any provision for the statements 
the takalatnama alone, Mr. Rauf was not of witnesses being signed by them. The 
authorised to select one of the contesting statement of Rahmat Husain may therefore 
defendantsas the sole arbitrator inhis very well have been left unsigned by him 
client's cause. (Rahmat Hussin). 

Before I proceed to examine the other Then an arbitrator is bound to take 
matters to which Mr. Raufagreed, I would down such evidence as the parties may 
like to point out that there is an essential adduce, examine sich documents as they 
difference between selecting an arbitrator may produce and to hear such arguments 
and entering into a compromise. When a as they may choose to advance. A power 
Vakil accepts the terms of a compromise on given to a Vakil to refer a case to arbitration 
behalf of his client, he decides what terms impliesan arbitration which would enable 
would be the best.for his client, having the client to do allthis, viz., examine wit- 
‘regard to the merits of the case, so faras nesses, adduce documentary evidence and 
they are known to him. This is a matter to address the ‘arbitrator. By agreeing to 
‘depending on his own judgment alone and the application of May 16, 1929, Mr. Rauf 
it is possible that by virtue of the power in offeredto waive all these rights of his 
the vakalatnama he can bind bis client, client. 
without waiting for any special instructions, Then an arbitration implies that a party 
A Vakil cannot, by virtue of the power may object to an award if it does not fulfil 
given in the vakalatnama, enter into a .all therequirements mentioned expressly or 
compromise which involves matters not by necessary implication in cls. 12, 14 and 
involved in the suit. Thisis an axiomatic 15 of the Second Schedule and also to have 
truth. Heis authorised to act ina particu- 10 days’ time to consider if the award 
lar litigation. He has no authority to deal should be objected to. Mr. Rauf by his ap- 
with any other property or matter in which plication waived all these rights of his 

. the client may be ‘interested. When in client. On the other hand, he agreed that 
England, whee the power of the Counsel not only no evidence would be adduced but 
“(who acts without a written engagement) is thearbitrator shall be the sole Judge of 
believed to include a power to compromise, facts on such information (based on hear- 
he cannot compromise in a matter which ‘say or otherwise) as he might possess or on 
-does not appertain to the suit, without mnoinformation atall. Surely this was not 
expre“. instructions. Therefore, it cannot the power given to Mr. Rauf by the clause 
: be argued that because a Counsel may effect relating to the reference of the matter in dis- 
acompromise without further instructions pute to arbitration. 


“from his client, he may select an arbitrator On what I have said, itis clear that the 
. of his own accord and agree that the award act of Mr. Rauf was not authorised by the 
shall bind the client. express power of reference to arbitration. 


Next, let us consider what are the im- The act, again, of Mr. Rauf was not a mere 
plications of power to refer a case to .referenceto arbitration, but constituted a 
arbitration. An arbitration must mean an combination of reference to arbitration, a 
ordinary arbitration to which the rules as limitation of witnesses before the court, the 
„to arbitration, as contained in the Second . selection ofa -witness and the selection of 
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combination of acts cannot bespelt out of 
the vakalatnama. The general power to 
conduct a case according to the ordinary pro- 
cedure contemplated by the Civil Procedure 
Code cannot be invoked to support Mr. Rauf’s 
Act. Akbari Begam or any other litigant 
could not have thought that she or he was 
giving his Vakil such large and complicated 
power which was neither a compromise nor 
an arbitration nor the conduct of a case in 
the usual way. 


It was argued by the learned Counsel for 
the respondents that the English Law.allow- 
ed Counsel to enter. into “a ‘compromise: 
Surendra Nath v. Toru Bala (10) and, 
therefore, in India also, larger powers should 
be implied than are given by the vakalat- 
nama. ‘The argumentis fallacious. In the 
case just quoted, their Lordships of the 
Privy Council refused to pronounée’ any 
opinionon the Indian question. But it is 


argued that unless larger powers are given ' 


to Vakils and Advocates, who are not 
Barristers of England, grave difficulty 
would arise in the conduct’ of cases. But 
the powers of an English Barrister are 
well understood in practice, although there 
is no written contract. The client is sup- 
posed to know what. powers the. Counsel’ 
wields. In Indiathe appointment is a mat- 
ter of written contract, and an agent can-— 
not be allowed to possess powers which are. 
not either expressly given or which do not 
follow from the express powers. The rules 
of the High Court meant for the guidance 
: of Subordinate Courts require that no, 
money shall be taken out by a legal prac- 


titioner who does not hold a -vakelatnama ` 


withdraw 
A Vakil 
duties of an 


expressly authorising him to’ 
money belonging’ to his client. 
combines within him the 


English Counsel and an English Solicitor... 


No ‘authority has been produced to show 
that any tradition has grown up, giving him 
, certain implied authorities to bind his 

client apart from the written powers. All 
_ vakalatnamas contain express powers and the 
vakalatnama filed inthe High Court which 
we examined was an elaborate document 
giving and defining powers of many kinds, 
If it had been the tradition in India that. 
the mere ‘appointment of a Vakil or a 
Pleader to: conduct a case would carry 
with it all sorts of powers, the vakalatnamas 
would have been simplest of documents. As 
I have said, not a single case has been 
cited before us in which it may have 
been stated that a legal practitioner's powers 
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very well done having 


. in 


need not he defined and would be 
implied from the very nature of the appoint- 
ment. 

I am not impressed by the argument ` 
that in this country the same powers should 
be assumed as existing in favour of a 
legal practitioner as aresaid to be wielded 
by Counsel in England. We are not con- 
sidering what powers should be given to 
legal practitioners, in this country. The 
question is what powers are held by them 
outside the vakalatnama. The fact that 
details of powers given find place in 
vakalatnamas raises a presumption that 
there are no powers outside the vakalatnama. 
The fact that, as a matter of practice, no 
compromise is accepted by courts from 


. Pleaders who are not specially authoris- 


ed in that behalf and the fact that, in 
the case of .a reference to arbitration, 
the Pleader’s vakalatnama has to be scrutinis- 
ed, go to establish that, in India, at least 
in the Province of Agra, of which I have 
37 years’ experience at the bar and on 
the bench, there are no powers outside 
the vakalatnama. 

In the case of Jang Bahcdur 
Singh v. Shankar Rai (86), the re- 
marks of the Chief Justice Sir John 
Edge that he would. read a vskalatnama 
liberally and widely was a mere obiter 
dictum in which none of the other Judges 
concurred. Even SirJohn Edge remarked 
as follows, viz :— f 

“When the authority of Vakils to bind their clients 
is called into question that authority must depend 
entirely on the terms of the particular vakal- 
ainama”. ' 4 é 

When the terms of an contract have 
been reduced into’ writing that document 
alone can furnish us with the definition of 
the powers conferred. 

I hold that the vakalatnama did not 
authorise Mr. Rauf to enter into the agree- 
ment of May 16, 1929. k 

As regards the third guestion, there does 
not appear to be any difference of opinion 
between the learned Judges. The judg- 
ment of Niamatulleh, J., is silent on the ` 
point and the reference may be due to 
the fact that the learned Judges thought 
that they were referring the whole case 
to a Judge or Judges. This could not be 
regard to the 
language of the Letters Patent, which says 
that only points in difference should be 
referred. I do not, in the circumstances, 
wish to express any opinion on the third 
point, which, I may add, was not allowed 
to be argued before the Full Bench, 


jl 
Kirig; J. Phe ‘first~part-of thefirst ques- 
"tion“sùbmitted to us:must, “I think, be 
answered inthe affirmative. : 


‘It is undoubtedly -dpen'to'a~/parly 40 a - 


“suit to limit the ‘number ‘of “his ‘witnesses. 
one 


”  “In'the second place, I think, the principle 
“of ‘estoppel would :come into ‘operation. 
“When a party has expressly declared his 
' intention to’'Yely upon“the statement of a 
| witziéss as correct, then thestatement made 
“by the ‘witness (who is commonly called 

a “referee”). must be treated as an admis- 
,* sion: by the party ‘himself under s. 20 of 


the Evidence Act. The admission is not ~ 


conclusive, but it'may operate as an estoppel, 
* ‘and in the circumstances of this case I 


think it would so operate. If a ‘party: -Rahmat “Husain’s 
- has refrained from calling any ‘further “furnished ‘ground foithe argument t 
‘regarded™ ag“. 


e evidence, in-reliance upon the «agreement 
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‘that- neither -party should call ‘further 
‘evidence “and that both parties should 
accept the testimony of- a single witnéss 
as correct, then the: opposite party cannot 
be heard to‘say” that the testimony is not 
correct. - - 

‘The qùëstion whether the “referee is 
or is ‘not,’ a'-party to'. the- suit'seems to me 
quite- immaterial. If -both . parties have 
‘confidence in ‘him,!-and agree*to abide by 


“his testimony, ‘it‘makes no differerice whe-. ` 


ther he is a party to the’ suit 


_ stranger. 


My “opinion ‘is that the parties can agree, 


- apart’ from the Oaths Act, to ‘abide’ by 
: the’ statement of’ a: witness ‘and that” they 
“are bound “by their agreement “when “the 
~ statement has‘been récorded. 
-~ My answer “to ‘the second part ‘of the 
„first question ‘has’ partly been ‘given“above. 
“Omitting ‘the question about costs, I think 
it is clear that the parties can agree to 
“rely upon the “testimony ‘of ‘one witness 
- (referee) and‘io produce ‘no ifurther evi- 
dence and to leave the Court to decide the 
-suit “according to the ‘referee's téstimory. 
“It must be noted that the parties ‘did not 
--agree that Rahmat-Husain’should decide 
-the disputed points. -They“agreed that the 
~ decision should: be in’ accordance “with his 
“statement. This meant that’ the statement 


“property” had been ' made-and perfected by 
“delivery of pdssession-and -that the gifts 
“were not invalidated by undue influence; or 
“mar-eul-maut, and so forth. If-his testimony 
“was correct it ‘‘déstroyed the ‘plaintiffs’ 
“claim, and the Court had no option but~to 
dismiss the suit accordingly. 

There ‘remains the question of costs. 
“The partiés“agreed that the-question of 
‘ costs‘should “‘also‘be'decided ‘according to 
statement. This has 
that 
"Rahmat Husain : was “to- be 


or:a- 


1983. 
an arbitrator and not merely as a referee, 
and that the provisions relating “to arbi- 
tration should have been followed, and, 
therefore, the procedure actually adopted was 
contrary tolaw. The point seems to be of 
technical rather then practical importance. 
In my opinion the mere fact that the 
parties agreed that the question of costs 
should, together with the questions in dis- 
pute, be decided according to Rahmat 
Husain’s statement,-does not invalidate 
the agreement. The.parties weve at liberty 
to compromise the suit as they thought 
fit. The agreement was that the suit 
should be adjusted in a specified manner, 
i.e., it should.be decided according to the 
statement of-a single witness which was 
to be accepted as correct. So far there 
was nothing unlawful or improper. Nor 
could the referee be .regarded as an arbi- 
trator. 
the question of costs should be decided 
according to the referee's. opinion,- I do 
not think this further. stipulation can: be 
treated -as converting- the. referee into an 
arbitrator. The parties. merely agreed 
that the Court might award costs: in ac- 
cordance with the. referee’s opinion. If 
the Court in its discretion acceded to this 
joint: request it was certainly- not-open to 
either party .to raise.-any objection. I 
think ‘the agreement, when acted upon; 
amounted. to an“ adjustment °. of the suit 
and the. question of . costs was rightly 
decided: in accordance with the agreement. 
The court had.full authority and -discre- 
tion- so-to-decide, even in the absence of 
agreement. between-the -parties. - , 

There are numerous rulings-of this. court 
in support of the. views. . expressed -above 
but I would. refer specially to. Muhammad 
Asghar Ali Khanv. Muhammad Imtiaz Ali 
oo Himanchal Singh v. Jatwar Singh 
22). He eae : i 
| The. second..question referred to .us de- 
pends upon the language of the | vakalat- 
nama in favqur of Mr Abdur Rauf. 


This document. gives Mr. Abdur. Rauf 


very wide,and. general..powers. to conduct 
the case-on.behalf. of the plaintiffs. . They 
say, “ We -agree that everything. done by 
the Pleader will be considered our. own 
action and we shall accept the same”. 
In particular he is empowered to refer to 
arbitration and enter into a compromise.” 
There is certainly no express power 
granted to agree. to abide by the statement 
of any witnessy but I regard‘that power as 
included in. the power to. enter into a com- 
promise. The application of May.16,. 
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1929, was essentially an agreement to 
compromise, i. e., the parties. agreed that 
the suit should be decided simply on the 


basis of a statement to be made by Rahmat 
Husain. [think . the language of the 


-vakalatnama: is.wide enough to authorize 


Mr. Abdur Rauf to present the application 
on .behalf of. the clients.. It was observed 
in a Full: Bench decision of five Judges of 
this courtin Jang Bahadur Singh - v. 
Shankar Rai (86), that a vakalatnama 
and be “widely and liberally” constru- 
ed. -> 

No ` opiniom need be expressed on the 
third question submitted to us : because, 
as my learned brothers have pointed out, 
it: does not appear. that. the-two learned 
Judges wh? made this refereace have 
differed.in opinion on this point. - 

By.the Court. Let the opinions record: 
ed by us besent to the Bench-which heard 
the. appeal. $ 

N.. . Records returned.- 
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NAGPUR JUDICIAL. COMMISSIONER’S 
Be ue ss COURT. . - 
First Civil Appeal No..43 of 1930. 
-December 14, 1932. - . 
Poxtock,-A. J.C. ~ 
RATAN SINGH— APPELLANT 
i VETSUS 
ANANT SINGH AND OTHERS — 

; : RESPONDENTS. - 
- Hindu Law—Widow—Suit by reversioner for 
declaration that property in her hands is not liable 
for attachment—Whether should be in representative 
capacity—Sutt, if premature. E ` 

A-suit by-the next reversioners-of a Hindu widow 
for a declaration. that ths decree obtained . against 
her is nulland. void, need not be brought ina 
representative capacity. Venkatanarayana Pillai v. 
Subbammal (I) and’ Kesho Persad Singh” `v. Sheo 
Pargash Ojha (2), relied on. e. . 

An attachment itself gives no cause of action for 
a.suit by reversioners inasmuch as no title passes 
in’ virtue of thè attachment, nor is any charge 
created upon the property A suit by reversioners 
for a declaration that the property in the widow's 
possession is not liable to attachment -is prematuré ` 
as it is possible that the property attached 
may never be actually put up-to’ salé or that noth- 
ing more than the- widow's interest in the property 
may be. sold.. Balbhadra- v. BHowani (5)~ and 
Suraj Mal v, Ngihwa. 6, distinguished, Ujaria v., 
Roshan Lal (3) and Jagey Ram v., Richhpal,(4), 
relied on : 9 
~ Mr. M. Y. Sharif, for the Appels 
lant. p ; ' 

Messrs. M. B. Kinkhede, N. K. Mohagaon- 
kar, A. R. Kulkarni and K. K..Gandhe, for 
the Respondenis. . e u 

Judgment.—This appeal- arises out of 
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a suit instituted by the plaintiffs as next 
reversioners of defendant No. 1, who has a 
widow’s estate in certain property, They 
allege that she has executed a fictitious 
receipt for about Rs. 5,000 in favour of 
defendants Nos. 2 and 3; that in a suit on 
this receipt a decree for about Rs. 8,000 
has been passed against defendant No. 1; 
and that in execution of that decree an 
eight annas malguzari share in Mauza 
Wara forming part of the above property 
has been attached. They therefore ask : (a) 
that itbe declared that the above receipt 
is false and fictitious and has been exe- 
cuted todefeat the plaintiffs’ rights: (b) 
that it be declared that the plaintiffs are 
entitled to inherit the above property; (c) 
that the above decree be declared null and 
void and be set aside : and (d) that the above 
property be declared to be not liable to 
attachment and sale in execution of the 
above decree. The lower Court dismissed 
the suic on the ground that the plaintiffs 
had sued in their personal and not in 
their representative capacity. 

It is clear that the plaintiffs are not 
entitled to a declaration that they 
are the heirs, as héld by the lower 
Court, or to any declaration thatthe receipt 
is false and fictitious, and that the decree is 
null and void. Those are matters between 
defendant No. 1 and the other defendants. 
16 ispossible that the debt may be paid 
out of income, and that there will be no 
infringement of the next reversioners' rights, 
The finding of the lower Court that the 
suit must fail because it has not been 
brought in a representative capacity cannot, 
I think, be upheld. In Venkatanarayana 
Pillai v. Subbammal (1), where the plaint- 
iff brought a suit to set aside an adoption 
and for a declaration that it did not 
‘affect his interest inan estate to which 
he claimed to be the next reversionary 
aie their Lordships of the Privy Council 

eld: 

“Such a suit brought by the presumptive rever- 
sioner isin a representative capacity and on behalf 
of all the reversioners. Ihe act complained of is 
to their common detriment just as the relief 
sought is for their common benefit ” eee 

Following this decision Banerji, J., ré- 
markedin Kesho Persad Singh v. Sheo 
Pargash Ojha (2) : 

“It must be held that a suit by a reversioner for 
setting asidean alienation made by a Hindu widow 


(1) 29 Ind. Gas, 298; A I R 1915 P O124:421A 
125; 38 M406:17 MLT 435; 28 M L J 535: 27 
Bom. L R 468;19 OW N 641; 2 L W 596; (1915) 
M W N 555; 210 LJ 515 (P O). - 

(2) 64 Ind. -Oas. 248; A I R 1922 All, 301; 44A 
19; 19A LJ 749;3 UPL R (A) 17 (FB), 
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in possession is brought by himina representative 
capacity, that is, as representing the whole body of 
reversioners, for the protection of the estate. A 
decree in such a suit is therefore binding not only 
between the reversioner who brought the suit and 
the transferee, but also as between the whole body 
of reversioners on the one hand and the transferee or 
his representative-in-title on the other. This is 80, 
not because one reversioner must in that case be 
deemed to claim through another, but because the 
reversioner who sues represents thé other.” 


The claim however fora declaration that 
the property is not liable to attachment 
and sale must, in my opinion, fail as 
premature. In Ujariav. koshan Lal (8), 
where a Hindu widow stated that "she 
wished to give a four annas share in a 
village to each of three persons and to 
retain the remaining four annas share for 
her maintenance, and mutation was effected 
accordingly, it was held that there had 
been no transfer of title and that there was 
no transfer therefore to be declared void 
as against the plaintiff. Again in Jagey 
fam v. Richhpal (4), it was held that an 
attachment itself gives no cause of action 
for asuit by reversioners inasmuch as no 
title passes in virtue of the attachment, 
nor is any charge created upon the property. 
Mr, Shareef for the appellant has referred 
to the statement in para. 3065, Edition 
No. 3 of Gour’s Hindu Code, to the effect 
that a reversioner may restrain an heiress, 
as well as her intended alienee, from pro- 
ceeding with an alienation. In support of 
that proposition Mr. Shareef has cited ihe 
decisions in Balbhadra v. Bhowani (5), Suraj 
Mal v. Nathwa (6) and Zaib-un-nessa v. 
Irshad Hussain (7). In the first of these 
cases a deed of gift had been executed, 
which, Judges heid, cast a cloud on the 
reversioner's title and therefore entitled him 
to a declaration; in the second case a. 
mortgage had been executed, which obvious- 
ly may entitle the reversioner to a declar- 
ation; and the third case has no relevance 
whatever. Inthe present case it is possible 
thatthe property now attached will never 
be actually put up to sale or that nothing 
more than the widow's interest in the prc- 
perty will besold and I am of opinion that 
there. has as yet been no infringement of 
the plaintiff's rights. I therefore hold that 
the declaration sought by the plaintiffs -is 


a (3) 60 Ind, Cas, 343; A IR 1920 Nag. 202; 16 N L 
z09. 


(4) 113 Ind. Cas. 907; A IR 1929 Lah, 90; 10 Lah 
L J491; 30 PLR 6. 
(5) 34 O 853; 6 O L J233; 11 O WN 956. 

(6) 76 Ind. Oas. 953; A I R 1923 AL. 16l; 45 A 255 
21 A L J 50. ` 
(7) 69 Ind. Oas. 284; A I R 1925 Oudh 504; 12 O 

L J 354;2 O W N 505, -> 
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premature and should not be granted. 
The appeal fails and is dismissed with 
costs, 


N, Appeal dismissed. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 316 

of 1931. 
August 2, 1933. . 

MACPHERSON AND AGARWALA, JJ. 
KRISHNA MAHTO AND OTHERS— 
PLAINTIFFS— APPELLANTS 

, Versus 

RAMANANDAN BHAKAT— DEFENDANT 

— RESPONDENT. 

Custom (Chota Nagpur)—Under-raiyat—Korkar— 
Under-raiyat's occupancy right- Whether heritable— 
Chota Nagpur Tenancy Act (VI of 1908 8. 64. 

In certain villages where the Chota Nagpur Ten- 
ancy Act is in force,there is a custom or usage 
prevalent whereby an under-raiyat has invariably 
an occupancy right whichis heritable at least in 
respect of land in his tenancy which is his korkar, 
although the Act does not expressly acknowledge 
the occupancy right of a korkardar under-raiyat. 

Inclusion of the customin the Act suggested. 


Second Civil Appeal from a decision of 
the Subordinate Judge, Manbhum dated 
November 8, 1930, affirming that of the 
Munsif, First Court, Purulia, dated 
August, 26, 1929. i 

Mr J.C. Sinha, forthe Appellants. 

Mr. R. S. Chatterjee, for the Respond- 
ent. í 

Macpherson, J.—This second appeal is 
preferred by the plaintiffs in a suit for 
ejectment -of the defendant on the ground 
that though served witha notice to quit 
plot No. 1456 of plaintiffs’ holding he has 
failed to do so and is a trespasser 
thereon. 

The defence is that the father of the 
defendant in 1911 took settlement at a 
salami: of Rs. 20, of a plot of danga or 
upland in the holding of the plaintiffs and 
within the next two years had converted 
itat a cost of Rs. 100, into ariat which is 
a species of “korkar” and covered by the 
definition of that term contained in the 
Chota Nagpur Tenancy Act; he was entered 
in the Record of Rights as having a right 
of occupancy on the ariat plot and it is 
also set out in the Record of Rights that he 
had converted the plot into ariat. It is 
further alleged on behalf of the defend- 
ant that he inherited the occupancy right 
of his father and that the plaintiffs had 
actually acknowledged his right by receipt 
of rent from him. h 


> 
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Both courts found that the appellants held 
an occupancy fightin the land and could 
not be ejected. 

On behalf of the plaintiffs-appellants it 
is urged by Mr. Sinha that the decision 
of the lower Appellate Court isinadequate 
and there ought to be a remand. It was 
found by the lower Appellate Court in 
agreement with the Munsif that the facts 
were as stated by the defendant and that 
the plot was the korkar of defendant's 
father who had a right of occupancy there- 
in though an under-raiyat. The lower 
Appellate Court proceeded: 

“Accordingly as occupancy right is heritable, 
defendant has also acquired the said occupancy 
right in the uoder-ratyat holding and is not a 
trespasser `. 

It is urged on the authority of the deci- 
sion of the Calcutta High Court in Iswar 
Sant v. Tarendranath Kuila (1) and Sudh- 
anya Kumar Das v. Shaik Ismail (2) 
that the occupancy right of an under- 
raiyat is not per se heritable. It is not 
necessary for us, however, to enter inio a 
discussion of this question as regards 
under-raiysts in Chota Nagpur under ths 
Chota Nagpur Tenancy Act, 1908. It is 
sufficient to say that the evidence on the 
record which we have perused with care, 
leaves no room for doubt that there is a 
custom or usage prevalent in the village 
in. question whereby an under-raiyat has 
invariably an occupancy right which is 
heritable at least in respect of land in his 
tenancy which is his korkar. Such a 
ċustom can occasion no surprise since no 
cultivator in ‘the jungle areas of Chota 
Nagpur would convert land into korkar 
unless he had the inducement of a perma- 
nent heritable tenancy therein. The Act 
does not expressly acknowledge the occu- 
pancy right of a korkardar under-raiyat - 
but that was doubtless because the custom 
is so universal that it must have been 
supposed that he could never fail to prove 
it in the unlikely event of his being called 
upon to do so, As a precaution of safety, 
however, it might well be included in the 
Act when it is next taken up for amend- 
ment. As to the present case it is clear 
that even the plaintiffs themselves were 
among those who acknowledged this 
custom to the under-ratyat whom they now 
seek to eject. 

In my opinion the defendant-respondent 
has inherited the occupancy right held by 

(1) 92 Ind, Oas. 981; 42 O L J 560; A IR 1926 Oal. 


163. 
(2) 90 Ind, Oas. 844; 299 W N 733; AIR 1925 Oal, 
956. ST A 
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the under-raiyat his father, in accordance 
with the custom of the village in which 
the land is situated and this is a complete 
answer to the suit for ejectment. It is not 
necessary to discussthe claim that defend- 
ant was also acknowledged as having a 
right of occupancy. 
I would therefore, dismiss 
with costs. 
Agarwala, J.—I agree. 
N. Appeal dismissed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. ` 


Criminal Revision No. 137-B of 1939. 
January 4, 1933, 
SUBHEDAR, A. J. C. 
In re AMOLAK MULCHAND anp OTHERS 
‘ -—AOCUSED - Non-Apriicants 


v 
_ EMPEROR—Oppositz Party, . 
Criminal Procedure Code (Act V of 1898), s. 289— 
Absence of consultation cr community of purpose 
amongst accused— Joint trial, if justifiable, 


side of 


ed, a joint trial is not 
Oriminal Procedure Code, In 
(1), relied on, 

, Criminal Revision of the order of the Addi- 
tional Sessions Judge, Akola, dated Septem- 
ber 12,1932 under s. 438, Criminal Procedure 
Code, preferred against that of the Magis- 
trate, First Class, Akola, dated May 26, 1932, 

Mr. P. Lobo, for the Crown. 

ra G.G. Hatwalne, for the Non-Applic- 
ants. 

Order.—The Forest Range 
Alegaon, in the Akloa District put up 13 
persons before the Tahsildar and Magis- 
trate, Second Class, Balapur, for trial of an 
offence under s. 26 (d) of the Indian Forest 
Act for having on October illicitly 
grazed their cattle in the “O° class forest of 
the village trying 
Magistrate convicted all the accused but on 
appeal the Appellate Magistrate set aside 
the convictions of the accused Nos. 1 and 8 
but confirmed those of the others e i 


under s. 239, 
re Samiullah Sahib 


The convicted persons except Gania applied 
In revision to the Sessions 
Judge, Akola, who has reported the cage to 

Provisions of s. 438 of 


BWAMINATHA AYYAR v. PRESIDENT, TALUK BOARD, NANNTLAM. 
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more so since the confession of one of the 
accused was used as evidence against the 
others. ; 

(narule being issued to the District 
Magistrate to show cause why the reference © 
should not be accepted the learned Magis- 
trate, in reply, states that since the provisions 
of s. 239 of the Code of Criminal Procedure 
do not apply to summons cases, the joint 
trial of the 13 accused in the present case 
which was tried asa summons case had not 
the effect of vitiating the trial. The learned 
-Government Adyocate very properly does 
not support this contention. Having 
carefully gone through the record I entirely 
agree withthe learned Additional Sessions 
Judge that there is no evidence on the side 
of the prosecution to prove that there was 
any prior consultation or community of 
purpose amongst the accused so as to 
justify their joint trial under s. 239 of the 
Criminal Procedure Code: In re Samiullah 
Sahib (1). 

I therefore accept the reference and set 
aside the convictions of the non-applicants, 
The fines paid by them willbe refunded. I 
further accept the recommendation of the 
Additional Sessions J udge that there 
should be no re-trials of the non-applicants 
“as evidence in the case is of doubtful 
veracity.” 

N 


(1) 98 Ind. Cas, 597: 51 
21 r. L J 138); 


Reference accepted. 
M LJ 692; 24 LW 948; 
A IR 1927 Mad. 177; 88 MLT 


MADRAS HIGH COURT. 
Civil Revision Petitions Nos. 22 and 23 
of 1930. 
March 10, 1933. 

CORNISH, J. 
A.SWAMINATHA AYYAR— 
PLaIntiFrr—PETITIONER 
versus A 
Tar PRESIDENT, TALUK BOARD, 
NANNILAM—Derenpant— 


Opposite PARTY. . 

Madras Local Boards Act (XIV of 1920), s. £28, 
Sch. IV, rr.9, 11—Assessmeni to profession taa— 
Income-tax, whether conclusive basis—- President's 
right to consider other matters—Defence unders. £28 
— President's duty to divulge grounds of assess- 
ment, 

In assessing a person to profession tax under the 
Madras Local Boards Act the President of a Board 
is not bound to accept the income-tax assessment 
as the only basis for assessment to profession tax, 
He is entitled under r. 11 of Sch. IV of the Act to 
take into consideration a variety of matters, 88,8 


guide to‘ an assessee's income including the reputed 


value of his business, i 
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If the defence of s 228 is relied upon, it must 
< appear from evidence that the assessment has been 
made upon grounds which the President is entitled, 
to take into consideration in making the assessment 
aud the President is not, therefore, privileged from 
divulging the grounds on which he made assess- 
ment. 

Petitions under s. 25of Act IX of 1887, 
praying the High Court to revise’ the dec- 
rees of the Court of the Subordinate Judge 
Tiruvalur, dated April 30, 1929, and passed 
in S. O., S. Nos. 266 and 775 of 1928, respec- 
tively. | 

Messrs. T. M. Krishnaswami Ayyar and 
S. Tyagaraja Ayyar, for the Petitioner. 

Mr. N. S. Srinivasa Ayyar, for the 
Opposite Party. 

Judgment.—These petitions arise out of 
two suits by the plaintiff-petitioner to ree 
cover from the defendant, the Taluk Board 
of Nannilam represented by its President, 
two sums which he alleges are the amount 
of profession tax illegally levied on him 
for the years 1923-1924 and 1925-1926, and 
which he has been compelled to pay by 
legal process. His grievance is thathe has 
been assessed for the firstof these years on 
a Class I income and for the second year 
ona Class II income, whereas he claims that 
the correct basis of assessment was his 
income-tax returns for these years which 
would have brought him within a lower 
class of income and made him liable to a 
lower rate of profession tax. 

The substantial defence raised to the 
petitioner's claim is s. 228 of the Madras 
Local Boards Act. This provides, sub-s. 
k 

“No assessment or demand made, and no charge 
imposed, under the authority of this Act shall be im- 
peached or aftected by reason ofany clericalerror or 
by reason of any mistake (a) in respect of the 
name, residence, place of business or occupation of 
any person, or (b) in the description of any proper- 
tyor thing, or (c) in respect of the amount assessed, 
demanded or charged, provided that the provisions 
of this Act have been in substance and effect, 
complied with.” 

And sub-s. 2: 

“No suit shall be brought in any court to re- 
cover any sum of money collected under the authori- 
ty of this Actor to recover damages on account 
of any assessment or collection of money under the 
said authority: provided that the provisions of this 
Act have beenin substance and effect complied 
with.” 

The question to be determined is, there- 
fore, has the assessment for profession tax 
been made upon the petitionerin substan- 
tial compliance with the, provisions of the 
Act. Byr.9,Sch. IV of the Act the Presid- 
ent ofa Local Board is entrusted with the 
duty of classifying persons assessable to 
profession tax accordingto the amount of 
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their income. "The rule fixes classes accord- 
ing to scales of income and the maximum 
rale of tax leviable in respect of each 
class. Thus at the top vf the list stands 
Class I which includes incomes not less than 
Rs. 2,000 per mensem subject to a maximum 
half-yearly tax of Rs. 110, and at the bottom 
is Class X comprising incomes between 
Rs. 50 and Rs. 25 pér mensem subject to a 
maximum half-yearly tax of eight annas. 
Rule 11 indicates the methods of making 
the classification. It says:— 

“The President may classify all persons liable 
under r.9 on general considerations with refer- 
ence to the nature and reputed value of their 
business, the size and rental of residential and 
business premises, the quantity of articles dealt with, 
the number of persons employed and the income- 
tax paid to Government " 

It further provides: 

“The President shall not call fcr the accounts of 
any assessee, but any person may produce his 
accounts to show that the income derived by him 
from the exercise of his profession falls below the 
lowest income entered atthe head of the class in 
which the President has placed him .and the 
President shall revise the assessment if satisfied 
that the person should be placed in a different 


class" h . 
Ifthe President is not satisfied that a 


‘revision should be made the assessee is given 
‘by r. 27 


the right to appeal tothe Local 
Board 

The petitioner's case, as appears from 
para. 6of his plaint, is that the proper basis 
of assessment for profession tax is the 
amount in respect of which he has been 
assessed for income-tax. It is alleged in the 


plant that: 

“itis distinctly providedin the Local Boards Act 
that the basis for assessment of profession tax 
must be the income-tax amount to be paid by the 
aseessee.” 5 


andit is further alleged 
ment having been made 
“without any regard to the said basis is con- 
trary to the provisions of the Madras Local Boards 
Act, and also contrary tothe admissions distinctly 
made by the defendant in many proceedings.” 
Apparently it is the fact that for 
the intervening year 1924-1925, the petition- 
er was assessed for profession tax upon the 
income-tax basis. Income-tax assessment 
is one of the matters which the President 
may take into consideration, but he is not 
bound by the Act to accept it asthe only 
basis of assessment for profession tax. 
The learned Advocate for the 
has, however, contended that there was 
no other basis on which his client could 
have been assessed. I think there is evi- 
dence that this isnot the case. The Presi- 
dent is entitled by r. 11 to take into con- 
sideration a variety of matters as a guide 


that the assess- 


petitioner . 


118 ; . 


to an assessee’s professionalincome, incluc- 
ing the reputed value of his business. 
The petitioner was carrying on the business 
ofa money-lender. For the year 1923-1924 
the President received Ex. 1 a report by the 
Village Officer stating that the petitioner’s 
income from the business was Rs. 1,500 
per mensem. ThePresident was entitled to 
take that report into consideration and to 
act upon it ifhe thought proper. It is true 
that the Village Officer's report recommend- 
ed that petitioner should be assessed on the 
income-tax basis. Butthe President was 
free to ignore the recommendation if he 
considered that the reputed value of his 
money-lending business was the proper 
basis of assessment. For the year 1925- 
1926 the President received a report from the 
Village Officer stating that the petitioner’s 
income from his business was Rs. 150 per 
mensem. The President suspected the 
truthfulness of this report and referred 
the matter to the Village Panchayat. The 
panchayatdars reported that the Village 
Officer's report was untrustworthy and un- 
animously adopted a report made by the 
Panchayat President upon the professional 
income of the petitioner. 
Ex. V (a) of the panchayat has been ex- 
hibited, but not the report. But it may I 
think be reasenably inferred that the Presi- 
dent ofthe Local Board was guided by this 
report of the panchayatin making the as- 
sessment. I do not agree with the view of 
the Subordinate Judge that the President 
is privileged from divulging the grounds 
on which he made an assessment. If the 
defence ofs.228 is relied upon it must 
appear from evidence that the the assess- 
ment has been madeupon grounds which 
the President is entitled to take into con- 
sideration in making the assessment. In 
my judgment it has been sufficiently shown 
that the assessments were made in substan- 
tial compliance with the provisions of the 
Act, and that the petitioner's suit was 
rightly dismissed. The revision petition 
must accordingly be dismissed with costs, 
one set. 


A-N. Petition dismissed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Oriminal Revision Petition No. 66-B of 1933 
August 16,1933 
Nryoai AND STAPLES, A. J. Cs. 
LOCAL GOVERNMENT— APPLICANT 
4 VETSUS 
SITRYA—Accusep -- Non-APPLICANT. 

Criminal Procedure Code (Act V of 1898), se. 867 
(5), 489—Conviction ` for murder—Death sentence, 
when to be passed—Duty of Sessions Judge— Opinion 
of assessors that accused is not guilty—Whether 
ground for passing lesser sentence — Enhancement of 
sentence of transportation for life by High Court— 
When proper—Penal Code Act XLV of 1860), s. 84 
—Father killing children—Motive, absence of—Injer- 
ence of mental derangement 

The duty of a Sessions Judge under s. 367 (5) of 
the Criminal Procedure Code, is to pass eenterce of 
death in cases of conviction of murder under s 302, 
Penal Code, unless there are reasons for not passing 
such sentence. The fact that the assessors gave their 
opinion that the accused was not guilty is no reason 
for passing the lesser sentence, Assessors are meant 
to assist the Judge in arriving at aconclusion ‘whether 
the accused before the Court is guilty or not but the 
responsibility for the sentence rests with the Judge 
and the Judge alone, and, having once made up his 
mind to differ from the assessors as regards convic- 
tion, he should not let their opinion weigh with him 
with regard to sentence. Ma Shwe Yi v. Emperor 
(4), referred to. 

A High Court will only enhance a sentence of 
transportation for life passed by a Sessions Judge 
when the Judges are of opinion that sentence of death 
is the only possible sentence that should be passed. 
Gunduthalayan y Emperor (2) and Emperor v. 
Mangal (3), referred to. 

For a father to kill his three young children is a ` 
most unnatural act but where no clear motive can 
be shown, some mental derangement should be in- 
ferred. : . 

Criminal Revision against an order of 


the Additional Sessions Judge, Yeotmal, 
dated April 24, 1933. 

Mr. V. Bose, for the Applicant. 

Mr. N. K. Mohgaonkar, for the Non- 


Applicant. 

Judgment.—This is an application by 
the Local Government for enhancement of 
the sentence of transportation for life to 
one of death in the case of Sitrya, son of 
Arjuna Mahar, who was convicted by the 
Additional Sessions Judge, Yeotmal, under’ 
s. 302, Indian Penal Code, of the murder 
of his threechildren. The learned Counsel 
who appeared for the non-applicant Sitry a 
did not show any cause against the con- 
viction, but contented himself by showing 
reasons why sentence of death should not 
be passed. We have considered the 
appeal made by Sitrya and are of opinion 
that there is no reasonable doubt that his 
conviction was correct and we have dis- 
missed the appeal by a separate judgment. 


. The only question, therefore, to be deter- 


. Ramrao Patel. 
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mined is- whether there are sufficient reasons 
for enhancing the sentence or not. 

The facts may be briefly stated as 
follows. Sitrya isa labourer who lived 
at a village called Ratnapur in the Wardha 


District near the river which forms the 


boundary between the Central Provinces 
and Berar. He was employed by Krishna 
Patel, but some months prior to his arrest 
he lost his employment and it would seem 
that he was out of work at the time. His 
wife Musammat Tulsi was working as a 
labourer. They had eight children of 
whom six were alive. Sitrya appears to 
have suspected the fidelity of his wife and 
thought that she was on terms of criminal 
intimacy with his own uncle Vithu. On 
that account he left Ratnapur and lived 
by” himself for about two months at a 
village called Ganeshpur, about four miles 
from Ratnapur. Subsequently, however, 
he returned to Ratnapur, and was -living 
with his wife. On Saturday December 24, 
his wife Tulsi went out to work early in 
the morning. Sitrya left the house some 
time that day with four of the children, 
Shama, Sadia, Vithi and Champi. In the 
afternoon he reached the Wardha river 
near mouza Wandli and drowned three of 
the children in the river, the two girls 
Vithi and: Champi and the boy Sadia. 
It would appear from the evidence that 
the elder boy Shama was also thrown into 
the river, but managed to save himself. 


- After that Sitrya went- to the village of 


Wandli and asked for the house of 
Amritrao Patel, and whilst he was there 
the boy Shama, came, wet and in amuddy 
condition, and was taken to the house of 
His father Sitrya, hearing 
of his arrival went there and Shama was 
evidently terrified at seeing his father. 
After questioning Sitrya a messenger was 
sent to Ratnapur for information about 
him and his children, and on the follow- 
ing day Sitrya took out the bodies of two 
of the children from the river, and the 
third body was recovered on the next 
day. Sitrya admitted to Ramarao Patel, 


_ that he had drowned his children. 


The motive alleged by the prosecution 
is that the accused being angry with the 
conduct ‘of his wife drowned the children 
to revenge himself upon her. This of 
course, is a possible explanation for the 
act, but there is no sufficient evidence to 
prove it. In the first place, the evidence 
for the alleged intimacy between Vithu 
and Tulsi is meagre and, beyond the fact 
that Sitrya went away sometime. early 
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in the year and lived by himsélf at. 
Ganeshpur for two or three months, the 


only evidence ‘on the point is the state- 
ment of Ragho (P. W. No. 13) who has 
deposed that Vithu and the wife of the 
accused were in league with each other 
for the last seven years and that there 
used to be quarrels between Vithu and 
the accused. Even ‘granting then, that 
Sitrya did go away for some two or three 
months early in the year, it appears that 
he came back and lived with his wife 
again for several months before the offence, 
and there is no satisfactory evidence of 
any quarrel immediately preceding the. 
offence. The Additional Sessions Judge 
has written in his judgment that Sitrya 
had beaten his wife that night, but there 
is no admissible evidence to prove the. 
fact. It is mentioned no doubt in the 
first information report, and Shekh Mastan 
(P. W. No. 14) has deposed that the boy 
Shama had informed them that evening 
that. there had been a quarrel between his 
father and mother and that the father - 
had beaten her that morning. Unfortuna- 
tely, however, the boy Shama, when called 
as a witness, was unable to make any 
intelligible deposition and could not be 
examined. : 

On the other hand, there is some cor- 
roboration of Sitrya’s own story that, when- 
he reached the river his children asked 
him for food in the fact that some fried | 
gram was found on the bank of the river 
near the spot where the children were 
drowned. We are of opinion, then, that 
the motive for the act cannot be definitely 
established. It may have been due to 
revenge, or it may have been due to the 
fact that Sitrya was in impoverished cir- 
cumstances and that he could not support 
his children, or again it may have been 
due to some mental derangement, The 
plea of insanity was no_ doubt rightly 
rejected by the Additional Sessions Judge, 
as the medical evidence of the Oivil 
Surgeon has clearly proved that Sitrya 
was in his right mind at the time of the 
trial. At the same time there is some 
evidence that he was not quite normal, and 
such a man brooding over a real or 
imaginary grievance might very likely 
commit a crime of this nature. We have 
been referred by the learned Counsel whô 
appeared for the non-applicant to the 
decision in Emperor v. Tincourt Dhopi 
(1) where it has been held that ina case 


(1) 27 © W N 290. 
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where there is practically no evidence of 
motive, and looking tothe wanton way in 
which the murder was committed, it 
should beinferred that the accused, though 
not insane, was at any rate suffering 
from severe mental derangement at the 
time. Without going so far in the pre- 
sent case we are inclined to think that 
there may have. been some mental derange- 
ment. Fora father to kill his three young 
children is certainly a most unnatural act, 
and in this case where no clear motive 
can be shown we think that at any rate 


Some mental derangement’ should be in- 


ferred. 


Apart from this we are doubtful whe- 
ther the case is one in which we should 
enhance the sentence passed by the Addi- 
‘tional Sessions Judge, Granting that the 
Judge should, in the first instance, ‘have 
passed sentence of death, it does not follow 
that when he has. failed to do go this 
Court should enhance the sentence; on 
the contrary, the generally accepted view 
now is that a High Court will only enhance 
2 sentence of transportation for life passed 
by a Sessions Judge when the Judges 


_ are of opinion that sentence of death is 


the only -possible sentence that should be 
passed. For this view we would refer to 
Gunduthalayan v. Emperor (2) and to the 
remarks of Macleod, C. J., in Emperor v. 
Mangal (3), which are quoted therein. We 
think in the present case that, although 
sentence of death should have been passed 
in the first instance and, had it been 
passed we should in all probability have 
confirmed it, when the lower Court has 
not passed such sentence and has oniy 
passed a sentence of transportation for 
life, the circumstances are such that we 
should not enhance the sentence. As in- 
dicated above, there are some peculiar 
features ofthe crime and the motive has 
not been made clear. We do not think, 
then, that sentence of death is the only 
possible sentence that could be passed 
though it would no doubt have been the 
more appropriate sentence in the first in- 
stance, 


We cannot conclude this order without 
reminding the Additional Segsions J udge 
of his clear duty in this matter, and in 
this connection we would refer him to the 


(2) 127 Ind, Cag, 290; 53 M 585; A I R 1930 Mad. 
446; 55 M L J 490; 31 L W 542: Q939) Cr, Cas. 498; 
21-Cr, L J:1193; Ind. Rul, (1930) Mad. 978, 

(3) 07 Ind. Cas. 494: 49 B 450 AI R 1925 Bom, 
368; 27 Bom, L R 355; 26 Or. LJ 968, 
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remarks in Ma Shwe Yi v. Emperor (4). 
The duty of a Sessions Judge under s. 
367 (5) of the Criminal Procedure Code, 
is to pass sentence of death in cases of 
conviction of murder -under s. 302, Indian 
Penal Code, unless there are reasons for 
not passing such sentence. A mistaken 
view seems somewhat prevalent, namely, 
that sentence of death should not be passed 
unless there are aggravating circumstances, 
but this is a wrong view-and the correct 
view is’ that sentence of death should be 
passed unless there are. reasons to the 
contrary. We would also point out to the 
Additional Sessions Judge that the reason 
given by him inthe present case for not 
passing such a sentence is clearly wrong, 
and the fact that the assessors gave their 
opinion that the accused was not guilty is 
no reason for passing the lesser sentence. 


Assessors are meant to assist the Judge 
In arriving at a conclusion whether the 


accused before the Court is guilty or not, 
but the responsibility for the sentence 
rests with the Judge and the Judge alone, 
and, having once made up his mind to 
differ from the assessors as regards con- 
viction, he should not let their opinion 
weigh with him with regard to sentence. 

Agreeing with the view expressed in 
Gunduthalayan v. Emperor (2), Emperor v. 
Mangal (3) and Ma Shwe Yi v. Emperor 
(4) we are of opinion that in the present 
case there are no sufficient reasons for 
enhancing the sentence, though sentence: 
of death should have been passed in the 
first instance. We, therefore, dismiss this 
application. 

Appeal dismissed. 

(4)@1 Ind. Cas, 915: 1 R75. at pp. 753 to 755; 2 
Bur. L J 277; A I R 1934 Rang. i79; 25 Or, LJ 
1321. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 729 of 1932. 
December 19, 1932. 
BHIDE, J. 
Musammat ISHRO—PLAaINTIFF - 
APPELLANT 
Versus 
NAUBAT RAI AND OTHEKS—DEFENDANTS — 
RESPONDENTS. __ 

Transfer of Property Act :1V of 1882.8 55 (4 — 
Vendor and vendee—Vendee's dispossession by pre- 
emption decree— Suit by vendor for unpaid purchase 
money—Covenant in sale deed—Eapenses to contest 
pre-cmption suit— Whether. can be set off by vendee 

Wkere the vendeer were dispossessed sooh alter 
a-sale, in pursuance of a> pre-emption decree and 
in a-suit- by the-vendor for. balance of purchase 
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money for which vendeés -had-executed’ promissory 
notes, the vendees sought-to set-off the expenses 
incurred by them in contesting the pre-emption on 
the sfrength ofa covenant contained inthe sale- 
deed: `’ 

Held, on a construntion of the covenant, that it 
was intended only to cover a defect in title and that 
it did not cover any loss: resulting from a pre- 
emptjon suit. Khonmon Bibi v. Shahmali (1) and 
Sita Ram v. Nanak Chand (2), distinguished. 


Second Civil Appeal from the decree of 
the District Judge, Rawalpindi, dated Jan- 
uary 29, 1932, modifying that of the Sub- 
ordinate Judge, Second Class, Rawalpindi, 
dated February 23, 1931. : 

Mr. Nawal Kishore, for the Appellant. 

Mr. Gobind Das, for the Respondents. 

Judgment —On September 29, 1927, 
Musammat Ishro sold certain land to 
Naubat Rai and Hakumat Rai for Rs. 3,000. 
Rs. 660 were paid to her in cash, while 
for the rest the vendees executed a pro- 
missory note in her favour. A pre-emption 
sult was instituted by one Nanak Chand 
with respect to thesale. The trial Court 
granted a decree on payment of Rs. 600, 
-but on appeal the amount payable by the 
pre-emptor wasraised to Rs. 2,502. Naubat 
Rai and Hakumat Rai were thus deprived 
of the land as a result of the pre- 
emption decree. Musammat Ishro thereafter 
filed a suit -against Naubat Rai and 
Hakumat Rai for recovery of Rs. 2,340, with 
interest on the basis ofthe promissory note 
executed by them in her favour. Naubat 
Rai and Hakumat Rai claimed in this suit 
inter alia, a sum of Rs. 750 by way of 
set-off on account of theexpense incurred 
by them in the pre-emption suit, They 
based their claim on a covenant in the 
sale deed. This claim has been allowed 
by the learned District Judge and Musam- 
mat Ishro's claim has been decreed in part 
only. From this decision, Musammat Ishro 
has filed a second appeal. 

The sole contention put forward in this 
appeal on behalf of the appellant is that 
the covenant in the sale deed on which the 
respondent's claim to expenses in the pre- 
emption suit was allowed has been mis- 
construed and the aforesaid sum of Rs. 750, 
should not have been allowed. This re- 
cital in the sale deed bearing on this point 


runs as follows: 

“Agar kisi nukas-i-kanuni ya kisi wajah se jaidad 
mobia baia mushtarian ke kabza se nikal jawe to kul 
zare beh tarikh nikal jane kabea mushtarian ko 
wapas undaltalab ada karungi jis ka moakhaza 
muziharra baya ki har kisam jaidad wa zat-i-khas 
par hoga.” 7 

The learned District Judge was appayen- 
ly inclined to think that the covenant was 
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merely intended to cover defects of title 


but considering the view taken in Khon- .` 


mon Bibi v. Shahmali (1) and Sita Ram v. 
Nanak Chand (2), he felt himself bound to 
uphold the respondents’ claim. The learned 
Counsel for the appellant urges that these 
rulings havé'been misunderstood and that 
the edvenaiit referred to above did not 
cover. expenses in the pre emption suit. 

There is no doubt that the words “Ya kisi 
wajah se” occurring in the sale deed are 
wide, but they must be reasonably inter- 
preted in view of allthe circumstances of 
the case. They cannot, for instance, be taken 
to include unlawful dispossession though 
literally the words might possibly cover 
such a case. The learned Counsel for the 
appellant has distinguished Khonmon Bibi 
v Shahmali (1) and Sita Ram v. Nanak 
Chand (2), on the ground that in these 
cases there was a clear reference to loss 
resulting from suits by other persons 
(though there was no specific reference to 
pre-emption suit). It is also pointed out 
that inthe former ruling the vendor had 
only recently purchased ihe property and 
her own title was yet liable to be' defeated 
by a pre-emption suit. In the present case 
it isimportant to note further that all that 
the covenant relied on says is that if the 
vendees were dispossessed, the vendor 
would be liable to refund the whole of the 
purchase money. Now, if the parties had 
in their mind the possibility of disposses- 
sion asa result of a pre-emption suit the 
plaintiff could not be expected to agree 
to any such condition. Tor, if the vendees 
were dispossessed of the land by a pre- 
emptor, the latter would have to pay the 
purchase money or market price as found 
bythe court. There could, therefore, be no 
necessity for refund of the’ whole of the 
purchase money in that case. This is, in 
my opinion, an important distinguishing 
feature of this case andin view of it, I 
hold that the covenant in question did 
not cover any loss resulting from a pre- 
emption suit. This feature is also suffi- 
cient to distinguish the other cases cited on 
behalf of the respondents. 

I accept the appealand adding the sum 
this 
appeal) tothe amount decreed by the lear- 
ned District Judge, grant plaintiff a decree 
for Rs. 1386 only with proportionate costs 
throughout. . 

N. Appeal accepted. 


d) 111 PR 1908, 
(2) 92 Ird, Cas, 313; A IR 1926 Lah, 182, 
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COURT 


Civil Revision Application No, 65 
of 1932. 
January 19, 1933. 

SUBHEDAR, À. J.C. 
ALEXANDRA GREEN, PROPRIETOR, 
ALAPALLI TIMBER TRANSPORTING Co., 
NAGPUR — DEFENDANT —ÅPPELLANT 
VETSUS 
COWLES —PLAINTIFE — Non-APPLIOANT. 

Master and servant—Determination of service— 

Contract of service not containing stipulation as to 
necessity of notice—One month's notice--Sufficiency 
of. 
Where a contract of service did not contain any 
stipulation with regard to the necessity of notice 
being served by either side to terminate the service, 
and it appeared that in places where the employee 
previously served, only one month's notice terminat- 
ing the employment used to be given and that 
plaintiffserved under the defendaut only for nine 
months : 

Held, that one month's notice was more than 
sufficient to terminate the employment, and that 
every case has to be decided on its own merits and 
the consideration of the special circumstances at- 
tending it. Mr. G G. Giffert v. Hinganghat Mill 
Company (1), referred to. 


Civil Revision Application ofthe decree 
ofthe Judge, Small Cause Court, Chanda, 
dated December 21, 1931, in ©. S. No. 153 
of 1931. 

Mr. N. T. Mangalmurti, for the Appli- 
cant, 

Mr. W. R. Puranik, for 
cant. 


the Non-Appli- 


Order.—The plaintiff non-applicant was 
employed by the defendant-applicant asa 
Motor Engineer on Rs. 300 a month. The 
contract of service was not for any fixed 
term and did not admittedly contain any 
stipulation with regard to the necessity of 
notice being served by either side to termi- 
nate the service. Thedefendant asked the 
plaintiff to make over charge on January 11, 
1931, but the plaintiff could not make 
over charge to his successor till January 
25, 1931. The plaintiff was paid by the 
defendant his salary up to January 15, 
1931 and Rs. 300 more, ascompensation re- 
presenting one month’s salary, evidently 
because his services were terminated with- 
out notice. 

- The suit out of which this application for 
revision arises was filed by the plaintiff to 
recover from the defendant 15 days’ pay for 

' the month of January, 1931, and also 
Rs. 300 as damages, as according to him 
at least 2 months’ noticeto terminate his 
employment should have been given by the 
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defendant. The lower Court passed a dec- 
ree in favour of the plaintiff for 
Rs. 394-14-10 with proportionate costs as 
it held thatthe plaintiff should have been 
given his pay from January 16 to 25, 1931, for 
which period he served thedefendant and 
Rs. 300 as compensation in addition tothe 
Rs. 300 already received by.the plaintiff 
because it held that under the circumstanc- 
es two months’ notice to terminate the ser- 
vice ought to have been given by the defend- 
ant. Itis against this decree that the de- 
fendant has come up to this court in revi- 
sion. < 

It is argued for the applicant that no dec- 
ree should have been passed with respect to 
the salary of the plaintiff between Janu- 
ary 16 to 25,1931, because he did not work 
withthe defendant. But the lower Court’s 
finding based on proper appreciation of the 
evidenceis very definite that the plaintiff 
did work for the defendant up to Janu- 
ary, 25. Onthis finding the lower Court 
was perfectly justified in decreeing the pay 
for that period. ; 

The next point argued was that having 
regard toallthe circumstances ofthe case 
itshould have been held that one month’s 
notice was sufficient and the plaintiff was 
not entitled to two months’ notice as held by 
the lower Court. In Mr. G. G. Giffert v. 
Hinganghat Mill Company (1) thelaw asto 
notice’ is correctly laid down as fol- 
lows: — 

“There has not as yet been established in India 
any custom regulating the notice required to be 
given on either side of a wish to terminate the 
engagement between employer and employee and 
every casehas to bedecided on its own merits and 
the consideration of the special circumstances attend- 
ing it.” 

Thereis the admission in the present 
case of the plaintiff himself, as P. W. No.1, 
that in various places where he served pre- 
viously only one month’s notice terminating 
the employment used to be given. The 
plaintiff served the defendant foronly 9 
months. Under these circumstances it ap- 
pears tome that one month’s notice was 
more than sufficient to terminate the em- 
ployment. The cases cited in the lower 
Court’s judgment were decided on their own 
peculiar facts and circumstances and can- 
not afford any basis for decision in the pre- 
sent case. I therefore, modify the decree 
of the lower Court by reducing the decretal 
amount from Rs. 394-14-10 to Rs. 94-14-10 
only with proportionate costs in both the 
courts. Pleader’s fee Rs. 15. 

N.A. Decree modified, 


(1)40 PLR 115, 
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CALCUTTA HIGH COURT. 
Reference Under Court Fees Act. 
August 29, 1932. 
MALLIK, J. 
. BHUTNATH TA AND ofHERs— 
APPELLANTS 
versus 
BARINDRA NATH BHATTACHARYA 
AND OTHERS— RESPONDENTS. 

Civil Procedure Cade (Act V of 1$U8,, O. XXI, r. 50 
(2:—"Conditions as to appeal or otherwise asif it were 
a decree”, meaning of —Order under O, KAT, r. 50 (2)— 
Appeal—Whether appeal from original decree or 
miscellaneous appeal—Court-fee payable, 

The words “conditions as to appeal or otherwise 
as if it were a decree” in O XXI, r. 50 (3), Civil 
Procedure Code, mean “the conditions whether as to 
appeal or in other respectsas if it were a decree” 
They include conditions imposed by order or rules 
outside the Code. 

An appeal from an order under O. XXI, r. 50 (2) 
is therefore, to be treated as an appeal from an 
original decree and not as a miscellaneous appeal 
and hence should be stamped withad valorem duty. 


_ Reference made by the Registrar, Appel- 

late Side, High Court, dated August 5, 
1932, 

Mr. Rupendra Kumar Mitra, for the Ap- 
pellant. 

Mr. Nasim Ali, for the Government. 

Judgment.—This is a Reference under 
s. 5, Court Fees Act, made by the Taxing 
Officer, in the present case, the Registrar 
of the appellate side of the High Court. 
It has arisen in this way. 
suit for recovery of money against a firm, 
named Madhabchandra Ta and Ramratan 
Chaudhuri. On March 31, 1931, the suit 
ended in a decree for about Rs. 4,700 
against the firm. A year later, the plaint- 
iffdecree-holder applied under O. XXI, 
r. 50, sub-cl. (2), to have a declaration that 
Bhutnath Ta and some other persons were 
partners of the firm. Bhutnath Ta and 
others appeared and denied their partner- 
ship. But the court, after trying the matter, 
found that they were partners at material 
times. Against this order, Bhutnath and 
others filed an appeal in this court and 
there was a dispute between the Stamp 
Reporter and the Advocate filing the ap- 
peal as to whether the appeal should be 
registered as a Miscellaneous Appeal 
stamped with a fixed fee or as a regular 
First Appeal and stamped’ with an ad volrem 
duty. The decision of this question, will, 
as observed by theStamp Reporter, depend 
on a correct interpretation of the words in 
sub-cl. (3), O. XXI, r.50, Civil Procedure 
Code, and for that purpose the Taxing 
Officer has referred three questionsto this 
court. These three questions are ; 
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(1) What is the exact meaning of the words “con- 
ditions as to appeal or otherwise, as if it were a 
decree” in sub-cl. (3), r. 50, O. XX1, Civil Procedure 
Code ? ,2) lf the words have the more extensive mean- 
ing attributed to them by the first interpretation 
l have placed on them, do they include conditions 
imposed by orders orrules outside the Code of 
Civil Procedure; and (3) Ifa more restricted inter- 
pretation is to be placed on them, can they be made 
to refer merely to the appealablity or otherwise of 
the order (if that order had been a decree) and, if 
so, can such appeals be accepted as Miscellaneous 
Appealsand stamped with a fixed court-fee only? 


As regards the first question the words 
“conditions as to appeal or otherwise” can- 
not, in my opinion, mean anything but 
“whether as to appeal or in any other 
respects.” The dictionary meaning of the 
word “otherwise” is “in other respects” and 
there is no reason why the word should 
not betaken in that ordinary dictionary, 
meaning.’ This interpretation would not 
only be grammatical but logical also. 
Sub-clause (2), O. XXI, r. 50, lays down that 
when the liability as a partner is disputed, 
this liability may be tried and determined 
inany manner in which any issue in a 
suit may be tried and determined; and 
sub-cl. (3) lays down that anorder passed 
after such a trial is to have the same force 
as ifit were a decree. If the Legislature 
intended that such an order is to have 
the force of a decree, there is no reason 
why in the absence of anything explicit to 
show to the contrary, it is to be considered 
asa decree for certain purposes only and 
not for others. This wider interpretation 
may in some cases operate as hardship. 
But the remedy of this hardship lies 
elsewhere, as, unders. 35, Court Fees Act, 
the Local Government has powers to 
reduce or remit the fees leviable under the 
Court Fees Act. Mr. Rupendrakumar Mitra, 
the learned Advocate for the appellant, 
as also Mr. Syed Nasim Ali, the learned 
Government Pleader, conceded that the 
more extensive meaning should be given 
to the words “as to appeal or otherwise.” 
The questions referred to me therefore are 
thus answered : 

Question No. 1.—The exact meaning of 
the words “conditions as to appeal or other- 
wise” as if it were a “decree” is “the con- 
ditions whether as to appeal or in other 
respects as ifit were a decree.” _ i 


Question No. 2.—The answer is in the 
affirmative. : ot, 
Question No. 3.—In view of the answers 
given to questions Nos. 1 and 2, this ques- 
tion does not arise. 
I make no order as to costs of this hearing, 
N.-A, Referenceanswered, - 
e 
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RANGOON HIGH COURT. 
Civil Second Appeal No. 308 of 1931. 
, April 4, 1932. 
“ BAGULEY, J 
BANDEALY JAFFER APPELLANT 


VETSUS 
S. M. PEER MUHAMMAD ~ 

: — RESPONDENT. 

Provincial Insolvency Act iV of 1920), s. 78— 
Limitation for proving debts—Whether ceases to run 
during pendency of insolvency proceedings—Suit to 
recover debt after limitation but before annulment of 
adjudication — Procedure — Practice — Precedents— 
Unofficial reports, when to be referred to. 

For proving debts, limitation ceases to rin during 
the pendency of insolvency proceedings Jhan 
Bahadur Singh v Bailiff of the District Court of 
Toungoo (1), followed. 

Where a creditor of an insolvent instituted a suit 
after the period of limitation but before annulment 
of the adjudication order, the court should not dismiss 
the suit but permit the creditor to withdraw the suit 
with liberty to sue againifso advised. Machanjeeri 
Ahmed v. K. Govinda Prabhu (2), applied. 


Courts should only fall back on unofficially reported 
cases when they can find no officially reported cases 
on the point in issue, 

Civil Second Appeal from judgment and 
decree of District Judge, Toungoo, dated 
July 7, 1931, in Civil Appeal No. 22 of 
1931. 

Mr. Talukdar, for the Appellant. 

Mr. Guha, for the Respondent. 


Judgment.—On February 10, 1926, in 
Civil Miscellaneous No. 14 of 1926 of the 
District Court of Toungoo, S. M. M. Peer 
Muhammad applied to be adjudicated 
insolvent. In the schedule of debts, which 
he attached to his application, he included 
the sum of Rs. 2,605-5-0 due on four promis- 
sory notes to Bunde Ali Jaffér. In the 
course of the insolvency proceedings Bunde 
Ali Jaffer proved the debt due to him 
and received a small dividend out of the 
insolvent’s estate. The insolvency proceed- 
ings were actively prosecuted until Decem- 


ber 5, 1927, when the insolvent, 
who had applied for his discharge 
had his application for _ discharge 


refused. The court did not proceed to 
annul the insolvency, and it would seem 
that the case became dormant from this 
day, although the receiver continued to 
distribute the assets. On November 27, 
1930, Bunde Ali Jaffer applied for permis- 
sion to sue the insolvent on his promis- 
sory notes. He got permission on Decem- 
ber. 9; 1930, and his promissory notes were 
returned to him. He thereupon instituted 
a suit, Civil Regular No. 49 of 1930 of 
the Sub-Divisional Court of Toungoo, on 
one of:the:promissory. notes, waiving- aIl 
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claim to interest. The defendant admitted 
executing the promissory note but pleaded 
misjoinder and limitation. The plea of 
misjoinder was overruled, but the trial 
Court held that the plaintiff's suit was 
time-barred and dismissed the suit with 
costs, assessing advocate’s fee at one gold 
mohur only. Bunde Ali Jaffer appealed 
to the District Court, but his appeal was 
dismissed with ordinary costs, He now 
comes to this court in second appeal. 

The position is a peculiar one, and the 
law on the point seems somewhat unsatis- 
factory. On the face of things, the plaint- 
iff's suit is hopelessly time-barred, his 
promissory note being dated April 28, 1925, 
and his suit being filed in December 
1930. The plaintiff, however, claims exemp- 
tiom from the law of limitation on the 
ground that the defendant is still an 
undischarged insolvent, and alternatively 
that he applied for permission to the 
District Court to sue on November 25, 
1930, and he gothis permission on Decem- 
ber 9, 1930 and is entitled to deduct this 
period. He further claims exemption for 
the period that has elapsed between No- 
vember 19, 1927, on which day, he says, 
the defendant admitted his claim during 
the public examination, and December 5, 
1927, when his application for discharge 
was refused. The first point to consider 


is whether limitation ceases to run during 


the pendency of the insolvency proceed- 
ings. For proving debts in the insolvency 
roceedings, there is ample authority for 
olding that it does: Vide Jhan Bahadur 
Singh v. The Bailiff of the District Court 
of Toungoo (1), a Bench ruling of this 
court, beyond which it is unnecessary to 
go further. Unless, however, there issome 
express provision extending the law of 
limitation so far asthe filing of suits is 
concerned, the ordinary law of. limitation 
must be held to apply. The only refer- 
ence to the extension of the ordinary law 
of limitation for the filing of suits appears 
to be in s. 78 (2), Provincial Insolvency 
Act, but this only applies to cases in 
which the adjudication has been annulled, 
and in the present case the order of 
adjudication has not been annulled. The 
exact point was before a Bench of the 
Madras High Court in Machanjeeri Ahmed 
v. K. Govinda Prabhu (2), in which it had 
to be decided; and it was held that where 


(1) 104 Ind. Cas. 816; A I R 1927 Rang; 263;5 R 
84. 
AG) 114 Ind, Oas, 227; A Į R 1928 Mad. 977: 51 M 
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an adjudication was still in force a creditor 
was not entitled, in computing the period 
of limitation for a suit, to exclude the 
time during which the insolvency proceed- 
ings were pending. That wasa case under 
the present Provincial Insolvency Act of 
1920. I do not think it ig necessary to 
refer to other cases, because they seem 
to have been decided under the former 
Insolvency Act, namely that of 190°. 

The position would, therefore, appear 
to be that the creditor is barred by limi- 
tation from filing a suit on his debt even 
though he has the permission of the 
insolvency court to sue, by reason of the 
fact that the adjudication has not yet 
been annulled. Were it subsequently 
annulled, he would have plenty of time 
to file the suit again, because he would 
then be able to deduct the whole period 
from February 10, 1926, up to the date of the 
aunuiment of the insolvency. I, therefore, 
think that it would probably be best to 
adopt the course taken in Machanjeeri 
-lhmed’s case (2), in which a petitioning 
creditor was permitted to withdraw the 
suit with liberty to bring a fresh suit if 
so advised. I, therefore, vary the decree 
of tbe trial Court, which dismissed the 
suit, and give the plaintiff, who is the 
appellant in this court, permission to 
withdraw it with liberty to sue again if 
so advised. In view of the fact that the 
respondent has admitted his liability on 
his debt and is resisting the suit on pure 
technicalities, I direct that both parties 
bear their own costs throughout. 

N. Decree varied. 

Note.—I would point out to the Judges 
of the two lower Courts that they should 
only fall back on unofficially reported 
cases when they can find no officially 
reported ruling on the pointin issue. The 
tial Judge states that a good number of 
rulings were cited on both sides but he 
did not think it necessary to refer to 
them all as there was one Madras High 
Court ruling almost exactly on all fours 
with the present case, and he refers to 
49 I. O., Ramaswami Pillai v. Govindasami 
Naiker (3). Had he taken the trouble to 
investigate this case he would have found in 
the first place that it was decided underthe 
Provincial Insolvency Act, 1907, and in the 
econd place that it was officially reported in 
42 Mad.319 as Ramaswami Pillai v. Govinda- 
samt Naiker (3), and it must be remembered 
that s. 78, Provincial Insolvency Act of 

oe Ind. Cas. 625; A I R1919 Mad. 656; 42 M 
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1920, the only section dealing with limita- 
tion, is entirely new. In the same way, 
the Judge of the lower Appellate Uourt 
refers to this same case as 49I[.C. and 
he also refers to Machanjeeri Ahmed v. 
K. Govinda Prabhu (2). This case is to 
the point, but it should have been referred 
to as 5l Mad. Machanjeeri Ahmed v. Govinda 
Prabhu (4). 


LAHORE HGIH COURT; 

Second Civil Appeal No. 291 of 1930. 
March 29, 1933. 
Tek Osann, J. 

MUL CHAND—DEFENDANT — 
APPELLANT 
Lersus 
ALLAH YAR KHAN PLAINTDIRR 
‘AND ANOTHER— DEFENDANT RESPONDENTS. 

Custom (Punjab)— Common land—Non-proprietor 
death of—Minor son living in another village— 
Whether proves abandonment—J on Broprietary 
resident— Right to sell materials of  buildings— 
Limitation Act (IX of 1£08), s. 1h—Suit filed in court 
without jurisdiction Objection not taken- Subsequent 
discovery in court— Time spent in former court, if 
can be deducted in computing limitation. 

TLe mere fact that on the deathof a Proprietor 
his minor son went to another village to live with 
his maternal uncle, does not by itself lead to the 
inference that the minor had abandoned hig rights, 

In the absence of a well established custom to the 
contrary, a non-proprietary resident in a Village is 
ordinarily entitled to sell the materials of -buildings 
he might have constructed in the land, 

On the rejection by the executing court of an 
objection to an attachment the party filed a suit under 
O. XXI, r. 63, Civil Procedure Code, e opposite 

arty did not take any objection on the scope of the suit 
being beyond limitation. The trial proceeded and after 
a time the presiding officer suo motu discovered that 
the ‘suit was beyond the pecuniary jurisdiction of 
the court The plaint was amended and the amended 
plaint being filed more than one year after the 
dismissal of the objection to attachment; 

Held, that s. 14, Limitation Act, applied and that 
the time spent in the former court should be 
excluded in computing limitation Govinda Mal v, 
Santa (1), referred to, 

Second Civil Appeal from the decree of 
the District Judge, Attock at Campbellpur, 
dated November 15, 1929, affirming that of 
the Senior Subordinate Judge, Attock at 
Campbellpur, dated December 22, 1998, 

Mr. Bhagwat Dayal, for the Appellant. 

Mr. M. Tufail, for the Respondent. . 


Judgment. - In execution of a money. 
decree of Rs. 370 obtained-by the defendant. 
appellant against Ishar Das defendant- 
respondent and realizable from- the property. 


of Bhagwan Singh deceased, the, decrees , 
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holder attached a house and two shops 
situate in the abadi of Mauza Akhori in the 
Attock district. Allah Yar Khan objected 
but his objection wasrejected by the execut- 
ing court on November 4, 1926. On 
November 26, 1926, Allah Yar Khan 
brought a suit under O, XXI, r. 63, for a 
declaration that the property in question 
was not liable to attachment and sale in 
execution of the decree. The suit was 
valued at Rs. 300 for purposes of jurisdic- 
tion and was instituted in the Court of 
the Subordinate Judge, Fourth Class. The 
proceedings continued in that court for 
more thana year. After a large number 
of witnesses had been examined by both 
sides the Subordinate Judge, Fourth Class, 
passed an order on December 5, 1927, return- 
ing the plaint for presentation in the pro- 
per court, on the ground thatthe value of 
the property attached was found to be 
more than Rs. 1,000 and the suit was 
beyond his pecuniary jurisdiction. 

The plaintiff accordingly amended the 
plaint by raising the value for purposes of 
jurisdiction to Rs. 1,500 and presented the 
amended plaint in the Court of the Senior 
Subordinate Judge on December 8, 1927. 
No- objection on the scope of the suit being 
beyond limitation was raised in that court, 
and by consent of parties the evidence 
already recorded by the Subordinate Judge, 
Fourth Class, was considered as evidence 
in the case. After some further proceedings 
the Senior Subordinate Judge decreed the 
suit. On appeal the decree has been affirmed 
by the learned District Judge. 

The defendant decree-holder has lodged 
a second appeal in this court, and the first 
objection raised on ‘his behalf is that the 
proceedings in the Court of Subordinate 
Judge, Fourth Class, were coram non judice, 
as the suit should be considered to have 
been properly filed on December 6, 1927, 
when the amended plaint was presented in 
the Court of theSenior Subordinate Judge, 
and as this was more than a year after 
November 4, 1926, when the objection of 
the plaintiff was disallowed by the execut- 
ing court, the suit was barred by time 
under Art. 11 of the Indian Limitation 
Act, In myopinion this contention is with- 
out force. As stated already, the suit was 
eriginally instituted in the Court of the 
Subordinate Judge, Fourth Class, within a 
few days of the dismissal of the plaintiff's 
objection by the executing court. The 
trial proceeded in that court without objec- 
tion for overia year when the presiding 

e officer suo motu discovered that under 
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certain Full Bench rulings of the Chief 
Court the value of the suit for the purposes 
of jurisdiction is not the amount of the 
decree, in execution of which the pro- 
perty had been attached, but the value of 
the properly itself. The plaint was ac- 
cordingly amended and was presented in 
the Court of the Senior Subordinate Judge, 
no additional court-fee having been 
demanded or paid, and the suit was tried 
in the court of the Senior Subordinate 
Judge as if it was a continuation of the 
trial in the Court of the Subordinate Judge, 
Fourth Class. In my opinion s. 14 of the 
Limitation Act is applicable to the case and 
the time spent inthe Court of the Sub- 
ordinate Judge, Fourth Class, should be 
excluded. Mr. Bhagwat , Dayal has re- 
ferred me to the provisions of O. VII, rr. 6 
and 11 of the Code of Civil Procedure and 
has pointed out that this period should not 
be extended as no exemption from the law 
of limitation was asked for in the amenced 
plaint. In this connection he relies on 
Govinda Mal v. Santa (1). The facts of 
that case are clearly distinguishable as 
there the suit, when originally instituted, 
was barred by limitation. In my opinion 
the present suit is not barred by Art. 11 
and the objection raised by the appellant 
for the first uime in second appeal has no 
force and must be overruled. 

On the merits, the finding that the site 
belongs to Allah Yar Khan is binding on 
both parties and, therefore, it must be held 
that the site is not liable to attachment 
and gale in execution of the decree against 


-Bhagwan Singh’s estate who was admitted- 


ly a non-proprietor. It has been found 
however that the malba belonged to Mohar 
Singh. He died several years ago and was 
succeeded by his son Bhagwan Singh 
who was a minor at thattime. Bhagwan 
Singh went to live with his maternal uncle 
jn another village and died there before 
attaining majority. From. these facts the 
learned District Judge has raised the 
inference that Bhagwan Singh must be 
taken tohave abandoned his rightsin the 
shops and house. In my opinion this 
is an erroneous view of the law. As stated 
already, Bhagwan Singh was aminor, and 
an intention to abandon his rights in his 
father’s interest in the buildings in ques- 
tion cannot be imputed to him from the 
mere fact of his having gone to live with 
his maternal uncle in another village due 


to his minority. I hold, therefore, that the 


(1) 26 Ind. Cas. 441; 88 PR 1914; AIR 1914 Lah 
337; 232 PL R 1915; pi 
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superstructure of the shops and the house 
In question was a part of the estate of 
Bhagwan Singh at the time of his death. 

It is laid down in para. 236 of the 
Rattigan’s Digest of Customary Law that 
in the absence of a well-established custom 
to the contrary a non-proprietary resident 
in a village is ordinarily entitled to sell 
the materials. No custom to the contrary 
has been found to be proved in this village, 
and Counsel for the respondent has not 


drawn my attention to any evidence on: 


the record bearing on the point. It must, 
therefore, be held that Bhagwan Singh had 
a saleable interest in the materials and on 
his death his creditors were entitled to 
proceed against it to realise thew dues. 
The fact that Ishar Das is related to Bhagwan 
Singh in the fourth degree and would have 
had no right to succeed as a non-proprietor 
to his house and shops is immaterial for 
the purposes of this case, as the decree had 
not been passed against Ishar Das per- 
sonally but was against the estate of 
Bhagwan Singh, which included the super- 
s.ructure of the buildings. 

I accordingly eccept this appeal in pert 
end in lieu of the decree of the District 
Judge, grant the plaintuf-respondent a 
declaration to the effect that the site 
underneath the house and shops in dispute 
is not liable to attachment and sale in 
execution of the decree obtained by the 
defendant-appellant against the estate of 
Bhagwan Singh, but that the superstructure 
of the house and shops is so liable. 

Having regard to all the circumstances I 
leave the parties to bear their own costs 
throughout. 

N. Appeal partly accepted. 


OUDH CHIEF COURT. 
FULL BENCH. 

Civil Appeal No. 2 of 1932. 
October 5, 1933. 

Wazik Hasan, C. J , RAZA AND 
BISHESHWAR Naru, JJ. 
MITHOO LAL— APPELLANT 

: VETSUS 
JAMNA PRASAD AND ANUTHER— 
— RESPON DENTS. 

Limitation Act (IX of 1908), ss 5, lp—Filing of 
appeal in wrong Court through honest but careless and 
negligent advice of Counsel—Whether sufficient cause 
for exemption from bar of  limitation—Practice of 
Courts in Oudh. 

Where it is sought 
limitation on the ground of: wrong legal advice given 
by Counsel, the practice in the Oourts of Oudh is 
in accordance with the view that it is not sufficient 





for a litigant to show that he actedon the advice - 


of a Counsel but that the court must be further 
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satisfied that theadvice was given with due care 
and attention, “ 

Un the dismissal of an application for execution, 
the decree-holder filed an appeal in the Chief Court, 
On objection by the judgment-debtor that the 
appeal lay to the District Judge and not to the 
High Court, the memorandum of appeal was return- 
ed for presentation to the propercourt. The appeal 
was presented to the District Judge with an ap- 
plication under s 5, read with s 14, Limitation 
Act, praying that in the circumstances of the case 
the appellant should be deemed to have had suffici- 
ent cause for not filing the appealwithin time. He 
also filed an affidavit stating that he had filed the 
appeal in the Ohief Court on theadvice given to 
him by a Vakil of the Subordinate Court and that the 
mistake was not pointed out tohim even by the 
Advocate who filed the appealin the Obief Court : 

He'd, that the appellant was not entitled to the 
benefit ofs 5, Limitation Act, though he had acted 
in good faith on the advice of Counsel which advice 
had been given honestly but negligently. 

Held, also, that Chhotey Lal v Devi Brij Rani Q), 
lays down the correct lawon the subject Suren- 
dra Mohan Roy Chowdhury v. Mahendra Noth 
Banerji (12, relied on. 

Per Raza, J.—Filing of an appeal in a wrong 
Court through gross care'essness of the Counsel is 
not a “ sufficient cause” for presenting the apzeal 
to the proper court after the expiry of the period of 
limitation ; 

Appeal against an order of Mr. Justice 
B. S. Kisch, dated April 19, 1933. 

The case was referred to the Full Bench 
by. Bisheshwar Nath and Nanavutty, JJ. on 
February 7, 1933, by the following 

Order of Reference. 

This isan appeal under s. 12 (2) of.th 
Oudh Courts Act against the decision dated 
April 19, 1932, passed by Mr.. Justice 
Kisch upholding the order dated December 
21, 1931, of the District Judge of Unao. 
The facts of the case are as follows: — 

On July 31, 1931, the Subordinate 
Judge of Unao dismissed an application 
for execution. On September 7, 193}, 
the appellant decree-holder filed an appeal 
in this court against the order of the 
Subordinate Judge. On the appeal being 
heard on October 26, 1931, the judg- 
ment-debtors respondents raised an objec- 
tion that the appeal lay to the court of 
the District Judge of Unao and not to 
this court, because it arose out of a suit 
the valuation of which was below Rs, 5,000. 
This objection prevailed and the memor- 
andum of appeal was returned to the 
appellant for presentation to the proper 
court. It was presented to the District 
Judge of Unao on October 27, 1931. 
The appeal was accompanied with an? 
application under s. 5 read with s. 14 of 
the Indian Limitation Act praying that 
in the circumstances of the case, the 
appellant should be deemed to have had 
sufficient cause for not filing the appeal 
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affidavit with the application in which it 
was stated that he had filed the appeal 
in the Chief Court on the advice given to 
him by a Vakil of Unao and that the 
mistake was not pointed out to him even 
by his Advocate who filed the appeal in 
the Chief Court. ~ 

The learned District Judge was of opinion 

that the Counsel who advised the filing of 
the appeal in the Chief Court did not act 
with due care and attention and, there- 
fore, rejected the application under s. 5 
of the Limitation Act. On. appeal to this 
court Mr. Justice Kisch relying on the 
decision of a Bench of this court in 
Chhotey Lal v. Devi Brij Rani (1), agreed 
with the opinion of the District Judge and 
dismissed the appeal. ; 
- The learned Counsel for the appellant 
has questioned before us the correctness 
of the decision in Chhotey Lal v. Devi Brij 
kani (1). He has relied on the decisions 
in Dattatraya Sitaram Gatharr v. 
Secretary of State for India in Counce l 
(2), Nagindas Motilal v. Nilaji Moroba Nak 
(3), Shb Dayal v, Jagannath Prasad (4), 
Ambika Ranjan Majumdar v, Manikgunge 
. Loan Office Ltd. 15), Debendra Nath Sinha 
v. Nagendra Nath Sinha Saha Roy (6), 
and Kandaswami Mudaliar v. Arunachala 
Chetti (7), in support of the contention 
that where a litigant has acted upon the 
advice of his Pleader he should be deemed 
to have acted in good faith and in such 
circumstances he should be considered to 
have made out sufficient cause for condon- 
ing the delay. It has also been pointed 
out that in Nagindas Motilal v. Nilaji Moroba 
Naik (8), it has. been held that the case of 
In re Coles and fRevenshear (8), which 
was relied on in: Chhotey Lal v. Devi Brij 
Rani (1), is no longer good law. 

Reference was also made to the observa- 
tions of their Lordships of the Judicial 
Committee in Sunderbai v. Collector of 
Belgaum (9), in support of the argument 


(1) 124 Ind, Cas. 362: 6 OWN 1012; AIR 1930 
Oudn 49; Ind. Rul. (1930, Oudh 218. 

(2) 60 Ind, Cas. 744, 45 B 607; 23 Bom. LR 89. | 

(3) 80 Ind. Oas. 8.2; 48 B 442; 26 Bom. LR êlo; 
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if an appeal is filed beyond the 
prescribed period of limitation by reason of 
the appellant relying on the legal advice 
given io him, he is entitled to the benefit 
of s.5 of the Limitation Act even though 
the advice was a mistaken one. 

The learned Counsel for the respondents 
has on the other hand referred to Tin 
Tin Nyo v. Maung Ba (10), and J. N. Surty 
v. T. S. Chettiar Firm (11), in support of 
the view taken by the Bench of this court 
in Chhotey Lal v. Devi Brij Rani (1). 

In view of the conflict of decisions on 
the question and the importance of it, we 
think that it is a fit case in which the 
matter should be decided by a.Full Bench. 
We accordingly refer the following ques- 
tion toa Full Bench for decision under 
s. 14 (1) of the Oudh Courts Act : 

“Whether the case of Chhotey Lal v. Devi Brij 
Rani (1), lays down the correct law or whether an 
appellant is entitled to the benefit of s. 5 of the 
Indian Limitation Act where he has acted in good 


faith on the advice of a Counsel, which advice has 
been given honestly though negligently." 


Mr. K. N. Tandon, for the Appellant. 

Mr. &. B. Lal, for the Respondents. 

JUDGMENT OF THE FULL BENCH. 

Wazir Hasan, C. J.—(October 5, 1983) — 
The question which we have to answer 
is formulated by the Division Bench in 
the following terms: - 

“Whether the case of Chhotey Lal v. Devi Brij 
Rani íl) lays down the correct law, or whether 
an appellant is en.itled to the benefit of s. 5 cof 
the indian Limitation Act where he has acted in 
good faith on the advice of a Counsel which ad- 
vice hast been given honestly, though negligently.” 

I was a party to the decsion in 
Chhotey Lal v. Devi Brij Rani (1), but I 
have heard arguments in this case with 
anxious consideration and with a com- 
pletely open mind. Had I been persuaded 
either by the arguments or by the weight 
of precedents quoted in the course of 
the arguments I would have been pre- 
pared 10 disagree with the view of law 
expressed in that case. As regards the 
case law on the subject it is not neces- 
sary to review it in this judgment. The 
whole body of it has recently been con- 
sidered, and if I may respectfully say so, 
carefully considered by two learned Judges 
of the High Court at Calcutta in Surendra 
Mohan Ray Chaudhuri v. Mahendra Nath 
Banerji (12) At p., 805* the learned Judges 
in expressing their conclusion are reported 

(10) 77 Ind. Oas. 385;1 R 581; A 1 R192} Rang. 
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to have saidas follows: suis Jf 
| “From a review of the cases teferréd to above 
ib would appear that there is no authority for the 
view that a mistake of a legal adviser, however 
Bross and inexcusavle, if bona fide acted upon by 
a htigant, will entitle him tothe protection of s 5 
of the Limitation Act. In this Couit, in the case- 
of simbica kanjan Majumdar v Manikgunge 
Loan Office Lid 15; Subrawardy, J., while condoning 
the miske in that particular case, refused to lay 
down any such general rule. In our opinion, the 
Tule expressed by Brett, M. R in Highton v. Treherne 
(18) embodies a sound working formula and is 
supported by the general trend of Judicial deci- 
sions in this country.” 
„I entirely agree with this conclusion, 
The rule laid down by Brett, M. R., in 
Highton v. Treherne (13) referred to in the 
above quotation is as follows :— 

“In caes where a suitor has suffered from the 
negligence or ignorance or gross want of legal 
skill of his legal adviser he has his remedy 
against that legal adviser, and meantime the 
suitor must suffer. Kut where there has been a 
bona fide mistake not through misconduct nor 
through negligence nor through want of reasonable, 
skill, but such as a skilled person might make, I, 
very much dislike. the idea that the rights of the 
client should be thereby forfeited. It- seems to 
be obvious that the Court has jurisdiction to 
enlarge the time under ‘some circumstances There- 
fore, why not on the present- occasion? It has 
been said that when the time for appealing is 
past, the person who would be responcent hasa 
vested right to retain his judgment. But obviously 
it is not an absolute right, and I am perfectly 
contident that thé practice ofall the Courts has 
been to treat it as not an absolute right,. though 
the Courts are chary of enlarging the time when the 
time allowed by the rule has run out” 

And yet there is another important- 
ground as to why I should adhere to the: 
view laid. down in Chhotey Lal v. Devi 
Brij Rani (1). This rule hag been 
the rule’ of practice in interpreting. 
the provisions of s. 5 of the Indian 
Limitation Act for a long time in -the 
past. In Nawab Mirza Mohammad Bakar 
Khan v. Mohammad Bakar (14) Sir Edward 
Chamier, Judicial Commissioner: of Oudh, 
said: . ae 

“The. fact that the appeal was filed on this 
advice is not disputed, and if we were to adopt 
the rule of the Allahabad High Court in the 
case of Kura Mal v. Ram Nath (15) we might 
hoid at once that sufficient cause has been made 
out by the defendant for nct presenting this 
appeal within time, for it is not suggested that 
the defendant did nct act Lona fide on the advice 
given tohim by his Advocate, lut except possibly 
in one case this court has never held that it is 
sufficient for the client to show that he acted cn 
the advice of Counsel It has, 1 believe, except 
in the case to which I have just referred, always 
held that the Court must be satisfied that the 
advice. was given with due care and attention.” 

The passage quoted above was_ also 


(13) (1878) 48 LJ K B 167; £9 L T 411; 27 W R 245, 
(14) 100 029 E 
(15) 28 A4ld; A WN 1906, 67; 3 ALJ 218, - 


146-17 & 18 


MIPHOO LAL V. JAMNA PRASAD, : 


129 

quoted in the judgmént of the case of 
Chhotey Lal V, Devi Brij Rani (1) and 
it unmislakably shows that even previous 
to the date of the decision of Sir Edward 
Chamier the uniform practice of the Courts 
in Oudh has been in accordance with the 
view that it is not sufficient for a litigant 
to show that he acted on the advice of: 
a Counsel but that the court must be 
further ‘satisfied that the advice was given 
with due care and attention. In these 
circumstances I am of opinion that the 
principle of stare decisis applies. i 


` My answer therefore, to the first- part 
of the question is in the affirmative and 
to the second part in the negative. | 


- Raza, J.—I would also answer the ques- 
tion referred to'the Full Bench in the 
same way asit has been answered by the 
learned Chief Judge. . ee Me 
It is difficult and undesirable to attempt . 
to define precisely the meaning of the» 
words “sufficient cause,” used in s. 5 of. 
the Indian Limitation Act. To do go 
would be to crystallize into a rigid definis: 
tion that- judicial power and discretion 
which the Legislature has, for the best. 
of all reasons, left undetermined and un- 
fettered. What constitutes “sufficient 
cause” cannot be laid down by hard and; 
fast. rules. It must be determined by a: 
reference to all the circumstances of each. 
particular’ case. A Court may giye a; 
liberal consiruction to the words ‘ sufficient : 
cause” but the interpretation must be in 
accordance with judicial principles and- 
with due regard to the respondent’s~ side. 
of the question. I think, the period for. 
preferring an -appeal should not be ex: 
tended simply because; the appellant’s 
case is hard and calls for-sympathy. A. 
client preferring .a.-time-barred appeal 
under the mistaken -advice of his Counsel 
may, be .entitled to the: benefis- of s. 5 :of 
the Indian Limitation: Act ; but the mistake 
must be bona fide, i. e., ‘made-in spite of 
due care and attention.: Thé question is 
whether the error is onc which might 
have easily occurred, even if. reasonably 
due care and attention had been exercised 
by the Counsel. Bona fide mistake on the 
part of the Counsel may be excused, bul 
want of care and attention on his part _ 
is, I think, no “sufficient cause.” -iling*® 
of an appeal in a wrong Court through 
gross carelessness of the Counsel is 
not, in my:opinion, a “sufficient cause” for 
presenting the appeal to the proper Court 
after the expiry of thepeviod of limitation, 
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Iwasa party to the order of reférence to a Full 
Bench. As [I still feel somewhat oppressed 
“by the considerations which influenced me 
in making the reference, I think it proper 
that I should briefly state them. 

Section 5 of the Limitation Act gives the 
court discretion to extend the period of 
limitation in the case of appeals and certain 
applications “when the appellant or appli- 
cant satisfies the court that he had sufficient 
cause for not preferring the appeal or making 
the application within” the period of 
limitation prescribed therefor.. There is 
attached to it anexplanation which provides 
that the fact of the appellant or applicant 
being misled by any order or practice or 
judgment of the High Court may be suffi- 
cient cause within the meaning of the 
section, Thus it will be seen that the Legis- 
laturehas taken care not to lay down any 
hard and fast rulesto control the discretion 
of the court. In fact the rule appears to 
have been made designedly elasticto meet 
the varying circumstancesof different cases. 
This consideration is brought into further 
relief by comparing the provisions of s. 5 
with the provisions of the analogous s. 14 in 
which due diligence and good faith have 
been made necessary conditions for invoking 
the benefit of the rule. I am therefore in 
entire agreement with the observations of 
my learned brother Raza, J., that it is 
undesirable to define precisely thé meaning 
of the words “sufficient cause” so as to 
crystallize into arigid definition the dis- 
cretion which the Legislature has, for the 
best of reasons, left undetermined and 
unfettered. This discretion must be 
exercised in each particular case according 
toits facts and circumstances with a view 
to secure the furtherance of justice. 

It is true that when a suitor has suffered 
from the negligence or ignorance or gross 
want of legal skill of his legal adviser, he 
has his remedy against that legal adviser. 
But inthis country a contest between a 
client and a Counsel is generally an unequal 
one. At bestihe remedy is very expensive 

“for the suitor and he can seldom be certain 
of his success. Boit seems to me that when 
the question is one not between the litigant 
and his Counsel but only whether the titi- 
gant had sufficient cause or not for the delay 
t is easy to conceive of cases in which it 
would be very unjust to penalize the litigant 
and to make him suffer forthe mistake of 
his legal adviser to whom he was entitled 
tolook up foradvice. On the other hand, I 
realize that it isnot desirable to encourage 
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negligence on the part of Counsel who are 
responsible for giving proper advice to 
their clients. The argument that when an 
appeal or application has not been filed 
within the prescribed time and the res- 
pondent or the opposite party has by 
reason of the efflux of time acquired a 
valuable right, it should not be lightly 
tampered with, isalso not without weight. 
I am therefore of opinion that it would 
not be proper, even in the name of guiding 
judicial principles, ta lay down any general 
rue for the interpretation of the term 
“sufficient cause” as used in s. 5 while on 
the one hand Iam not prepared to lay down 
that the erroneous advice of a Pleader, 
howsoever gross or negligent it may be, 
must always and under all circumstances 
be regarded as a sufficient cause for 
extension of time. I am equally not pre- 
pared tohold that a litigant acting bona fide 
upon the advice of his Counsel should in no 
circumstances be entitled to the protection 
ofs. 5 if the Counsel has in the opinion of the 
court acted negligently even though honestly 
in giving the advice. Thecase of Chhotey 
Lal v. Devi Brij Rani (1) approves and 
adopts the view taken by a Bench of the 
Jate Court of the Judicial Commissioner 
of Oudh in Nawab Mirza Muhammad Bakar 
Khanv. Muhammad Bakar (14) to the effect 
“that the court must be satisfied that the’ 


- advice was given with due care and 


attention”. It seems to me that this in 
effect lays down a rigid rule and goes a 
little too far in imposing upon the appel- 
lantor applicant the burden of satisfying 
the court that the advice was given with 
due care and attention. 

The decisions of the various High Courts 
as regards the circumstances ix- which a li- 
tigant who has been misled by the mistaken 
advice given to him by his lawyer should 
or should notbe allowed the protection of 
s. ð ofthe Limitation Act are by no means 
uniform. Itwould serve no useful purpose 
to discuss or try to deduce any general 
principlesfrom them because naturally each 
decision is influenced by its special facts 
and circumstances. Jiowever, I may just 
make a reference to the Privy Council 
decision in Sunderbai v. Collector of 
Belgaum (9). In thiscase an appeal which 
lay to the District Court was presented, 
under competent legal advice to the High 
Court ; the memorandum was returned for 
presentation in the District Court. At the 
time of presentation, an appeal to the 
District Court was time-barred, but an 
appeal to the High Court, if it lay, would 
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have been intime. The District J udge on 
an ex parte application admitted the appeal 
without prejudice to the question of limi- 
tation. Theappeal was af-erwards trans- 
ferred to the High Court which made an 
order unders.5 of the Indian Limiration 
Actthat there was sufficient cause for the 
delay. Their Lordships held that the order 
was rightly made. They observed that 
“the fact that the defendants had acted on mis- 
taken advice as.to the law in appealing to the 
High Court in 1910 did not preclude them from 
showing that it was owing to their reliance on that 
advice that they had not presented the appeal 


tothe Court of the District Judge within the 
prescribed period of limitation.” 


It. is significant to note that their Lord- 
ships did not address themselves to any 
consideration of the question whether the 
advice had or had not been given with due 
care and attention. ~ 

In Brij Indar Singh v. Kanshi Ram: (16) 
their Lordships of the Judicial Committee 
dealing with the provisions ofs, 5 of the 
Limitation Act remarked as follows : 

“To interfere witha rule, which after allis only 
arule of procedure, which has been laid downas a 
general rule-by Full Benches in all the courts of 
India, and acted onfor many years would cause 
greatinconvenience and their Lordships do not 
Propose to interfere”, 

It has been pointed out by the Hon'ble the 
Chief Judge thatfor a very long time the 
uniform practice in the courts in Oudh has 
been in accordance with the view expressed 
in Nawab Mirza Muhammad Bakar Khan 
v. Muhammad Bakar (14) which was follow- 
edın Chhotey Lal v. Devi Brij Rani (1) 
and that, therefore, the principle of stare 
decisis applies, I must, therefure, bow to 
this consideration and following ihe principle 
of stare decisis, answer the questions referred 
to the Full Bench in the way they have been 
answered by the Hon’ble Chief Judge. 

By the Court The first part of the 
question 18 answered in the affirmative and 
the second part 1u the negative, 

N, First part answered in affirmative: 

Second partin negative. 
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OUDH CHIEF COURT. 
First Civil Appeal No. 22 of 1932. 
August 16, 1933. 

SMITH AND ALLSOP, Jd. 
Musammat RAJ RAJESHWARI 
KA UR —DREFENDANT—APPELLANT 
Versus 
JANG BAHADUR SINGH— 
PLAINTIFF— RESPONDENT. 

U. P. Land Revenue Act \III of 1901), s. 288 (k) 
— Suit not to disturb mahals but to decide rights 
inter se—Whether barred—Wajib-ul-arz—Construc- 
tion—‘Bila lihaz kisi qism haqiat ke’, meaning of— 
Custom—Proof of—Civil Procedure Code (Act V of’ 
1908), s. 1l1—Parties to subsequent suit arrayed on 
same sidein previous suit—Subsequent suit to deter- 
mine their rights inter se— Whether barred. 

Where the object of a suit is not to disturb the 
mahals that were formed atthe partition, but is 
merely to decide the rights “inter se “of the 
plaintiff and the defendant within those mahals, the 
suit is not barred by the provisions of s. 233 (k), U. 
P. Land Revenue Act Chandra Bali v. Drigpal 
Singh (3), Mir Wajid Ali v. Mohamad Ibrahim (4) 
and Phuljhari v. Har Prasad (9), relied on. [p. 135, 
col. 2.] g 

A wajib-ul-arz provided “aurat bewa bila lihaz 
kisi qism hagiat ke bahalat adam maujudgi aulad 
narina hissa shaudari ki malik hoti hai aur usko 
ikhtiar intigal har tarah ka hasil rahta hai”: 

Held, that the words “bila lihaz kisi qism kagiat 
ke’ referred only to the distinction between ances- 
tral and self-acquired :property, and that it was 
never intended that the share of a deceased hus- 
band in joint famıly property should go to his- 
widow. Subha Singh v. Rustam Singh (l) and Suraj 
Bakhsh v. Sukhdee (2), referred to [p. 124, col. 1.] 

Where in a previous +partition proceeding 
initiated at the instance of a third party, it was not 
necessary for the shares of the parties toa subsequ- 
ent suit to be decided they having been. 
arrayed in the same side in those proceedings, 
subsequent suit to determine the shares of the 
parties between themselves is not barred by res 
judicata, |p. 136, col. 1.] à 

One single instance of a 
alleged, even 1f genuine, is not 
the custom [p 134, col. 1.] f 

First Civil Appeal against an order of the ` 
Additional Sub-Judge, Sitapur, dated 
December 9, 191. À 

Messrs. Radha Krishna “Srivastava and 
Beni Madho Mehrotra, for the Appellant. 

Mr. B. K. Bhargava, for the Respond- 
ent. 

Judgment.—This is an appeal from a 
decision by the learned Additional Subordi- 
nate Judge of Sitapur, dated December 9, 
1931. The facts are as follows, The plaint- 
iff Thakur Jang Bahadur Singh, had ‘a’ 
brother named Rameshwar Bakhsh Singh, A 
who died in 1918,. leaving a widow, 
Musammat Raj Rajeshwari Kuar who is the 
defendant in the suit, After the death of 
Rameshwar Bakhsh Singh, one Makhdum 
Singh, a cousin of Jang Bahadur Singh 
and Rameshwar Bakhsh Singh, brought a 
suit for partition in 1924. That suit ree 


particular. custom 
sufficient to prove , 
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sulted ina compromise, by which four lots 
were made of the property forming the 
subject ofthe partition, One of those lots 
wentto Makhdum Singh. Two other lots 
went to Mangal Singh and Jangii Bakhsh 
Singh, who represent another branch of the 
family, and the remaining lot went to 
Jang Bahadur Singhand Musammat Raj 
Rajeshwari Kuar in equal shares, The 
villages that went to Jang Bahadur Singh 
and Wusammat Raj Rajeshwari Kuar are 
those comprised in the list A attached 
to the plaint. 

There was another property, described in 
the plaint as being comprisedin the laga 
of Sikri, those villages were recorded in the 
Revenue papers in the name of Thakur 
Rameshwar Bakhsh Singh alone, but ac- 
cording to para. 8 of the plaint, Musam- 
mat Raj Rajeshwari Kuar, in 1929, made 
an application that some of those villages, 
mutation in respect of which had been 
made in her favour after her husband’s 
death, should be entered in the name of 
Makhdum Singh, Mangal Singh and 
Jangli Bakhsh Singh. This is said to have 
been done, the remaining villages being 
left- as before in the name of Musammat 
Raj Rajeshwari Kuar. These latter vil- 
lages are those specified in the list B at- 

-tached to the plaint. The plaintiff's case 

is that the family was joint upto the time 
of the partition, and that he alone is 
entitled to the villages which atthe time 
of the partition were allotted jointly to him 
and Musammat Raj Rajeshwari Kaur, and 
that he alone is also entitled to the villages 
that have been referred to as forming part 
of the Sikri tlaga, which stand in the name 
of Musammat Raj Rajeshwari Kuar alone. 
According to the plaint, the entries made 
in the papers in favour of Musammat Raj 
Rajeshwari Kuar were made merely “for 
her consolation and satisfaction,” (tasalli wa 
diljoz). 

The defendant alleged a family custom, 
by which a childless widow is en- 
titled to inherit her husband’s property, 
whether the family be joint or divided. 
She further alleged that ithe laga Sikri 
property was the self-acquired property of 
her husband Rameshwar Bakhsh Singh, but 
she went on to say that, as it had been 
edecided by the Civil Court that the laga 
Sikri property was joint property of the 
family, she got mutation effected “in the 
.names of other persons” (vide paras. 7 and 
8 of herwritten statement). It was further 
alleged by the defendant that her husband 

e had adopted one Bishambhar Bakhsh Singh 
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and that while he is alive no other person 
can bring a suit against her in respect of 
the preperty in dispute. As to the prop- 
‘erty that forms ihe subject ofthe partition, 
itwas urged that as the shares were “de- 
termined and fixed to the information and 
knowledge of the plaintiit”, this piesent suit 
is not maintainable. 

The learned Additional Subordinate 
Judge found against the defendant on the 
custom alleged by her. He further found 
that the Sikri estate was not aself-acquired 
property of Rameshwar Bakhsh Singh, 
though he found that the defendant is not 
estopped from asserting it to be such. He 
further found that the partition proceed- 
ings and theresult of them are not con- 
clusive for the purposes of this present suit, 
and that the plaintiffis not estopped from 
disputing the defendant's title. Lastly, he 
found’that Bishambar Bakhsh Singh is not 
an adopted son of Rameshwar Bakhsh Singh. 
The result was that the plaintiff was given 
a declaraiion to the effect asked for in 
para, 13 (a) of the plaint, that is, that he 
is the owner of the entire property specified 
in lists A and B attached to the plaint, 
and thatthe defendant has nothing but a 
right of maintenance. Against that deci- 
sionthe defendant is the appellant before 
us. The only points argued before us at. 
the hearing of the appeal were the follow- 
ing: (1) Is the custom set up by the appel- 


lant proved ? (2) Is the present suit barred, 


by reason of the decision in the partition 
proceedings, either by the provisions of 
s. 233 (k), Land Revenue Act (IH of 1901), or 
by the broader principles of “res judicata”. 
As to the first point, the contention of the 
defendant-appellant, is as we have said 
already, that she was entitled to succeed to 
the prcperty of her deceased husband by 
virtue of a special family custom. In that 
connection a number of “wajib-ul-araiz” 
were produced on her side, the main ones ` 
being those of Mumtazpur, whichis the 
home of the family in question, and Alawal- 
pur. There are ihres “wajib-ul araiz” relat- 
ing tothree separate 1 ahals of Mumtaz- 
pur, mahal Bhawani’ Din, mahal Narpat 
Singh, and mahal Ganga Bakhsh. Accord- 
ing to the wajib-ul-arz of mahal Narpat 
Singh : i z 

“Aurat bewa bila lihaz kisi qism haqiat ke 
bahalatadam maujudgi aulad narina hissa shauhar 
ki malik hoti hai aur usko bazaraurt zati wa misl 
malguzari sarkar ta hayat apne intiqal jaedad ka 
ikhtiar hasil rahta hat”. 

This has been translated by the brans- 
lator ; 

“A widow irrespective of any kind of the ptop- 
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artyis, intha absenca of male issue, the awner of 
the share of her husband, and for the purpose of 
personal needs and payment of Government Re- 
venue, she enjoys the power to transfer the property 
till her life " z 


The learned Additional Subordinate 
Judge in his 


judgment rendered this 
passage : 


“A widow, regardless of the kind or hakiyat, be- 
comes the owner, (malik), of her husband's share 
in absenceof male issues She has got power for 
her personal requirements like the payment of 
Government Revenue to transfer for her life.” 

According to the wajib-ul-arzof Alawal- 
pur: 

“Aurat bewa bila lihaz kisi qism hagiat ke 
bahalat adam maujudgi aulad narina hissa 
shaudari ki malik hoti hai aur usko ikhtiar intigal 
har tarah ka hasil rahta hai” 


The translator has rendered this : 


“A widow, without any regard as tothe nature 


of the hagiat, becomes the owner of the shara of 
her husband, in the absence of the male iesue, 
and she enjoys the power of effecting transfers of all 
kinds.” 

The learned Additional Subordinate 
Judge has not given his own rendering of 
this particular wajib-ul-arz, he remarked 
that itis exactly the same as the other one 
from which we have quoted, except that 
the widow is given absolute power of 
transfer. The wajib-ul-arz of mahal Ganga 
Bakhsh merely makes reference to that of 
Alawalpur. The wajit-u-are of mahal 
Bhawani Din runs as follows : 

“Agar kot shakhas hissadar lawalad faut ho to 
zauja uski bashrt liaqat har qism kagiat ki malik 
hogi our usko bazarurat malguzari sarkar intigal 
hagiat ka basalah wa razamandi ashkhas khandan 
shauhart ikhtiar hoga magar tawagie ke uske 
shauhari khandan ke log kharid karen dusra ghair 
shakhas nahin le sakta.” h 

The translator has rendered this : 

“Jf any co-sharer dies issueless,, his widow, pro- 
vided she’ is capable, shall be the owner of the 
property of every sort, and with the advice and 
consent of the members of her husband's family 
she shall, in connection with the need for payment 
of Government Revenue, have power to transfer the 
property, but so long as different people of her 


husband's family are prepared to purchase, no one 


else can acquire ‘the property)" 

There, again, the learned Additional 
Subordinate Judge has not given his own 
translation, he said : 

“The wajıb ul-arz of Mahal Bhawani Din (Mum- 
tazpur) is similar.” 

Apart from the difference as to the 
widow's power of transfer, these various 
wajib-ul-araiz are substuntially the same 
as regards a widow's right ofinheri-ance. 
The məra contention is as to the mean- 
ing of the words “bila lihaz kisi’ gism 
haqiat ke” appearing inthe wajib-ul-arze of 
mahal Narpat Singh of Mumtazpur, and 
the wajib-ul-urz of Alawalpur, and the 
similar words “har qism haqiat ke” appear- 
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edin the wajib-ul-arz of mahal Bhawani 
Din of Mumtazpur. It appears that the 
wajib-ul-arz of Alawalpur and Mumtazpur 
(which Mahal of Mumtazpur it does not 
clearly appear), were considered from a 
different point of view in a ruling Subha 
Singh v. Rustam Singh 99 Ind. Cas. 129 (1), 
In that ruling the relevant portion of the 
Alawalpur wajib-ul-arz was rendered : 

| “The widow, in the event-of her not having male 
Issue, becomes owner of her husband's share, 


irrespective of the nature of the property, andshe 
has the right to effect all kinds of transfer." 


The relevant portion of the Mumtazpur 
wajib-ul-are was rendered: 

“A widowed wife in the absence of male issue 
becomes owner of her husband's share, irrespec- 
tive of the nature of the property, and she has 
power to transfer the property during her life- 
time to meet her personal necessities and such 
(necessities) as (payment of) Government Revenue.” 

It seems tous, and the Counsel for the 
parties agreed, that the word “kisi” 
between the words bila lihaz qism, in 
the wajib-ul-arz of Mahal Narpat Singh of 
Mumtazpur, and of Alawalpur, is redun- 
dant. There can be no doubt that the 
meaning of the words is “irrespective of 
the nature of the property,” that was the 
rendering adopted in the ruling we have 
referred to, and as we have said, we agree 
with it. The question is, do those words 
mean that the widow of a man dying 
issueless is entitled to succeed to his prop- 
erty, even where he is a member of an 
undivided joint family? That is the inter- 
pretation contended for on behalf of the 
appellant, and she endeavoured to show 
by oral evidence that there have been 
instances of widows succeeding to their 
husbands’ property, even where their 
husbands were members of a joint family, 
The learned Additional Subordinate Judge, 
rightly, in cur opinion, discarded most of 
this oral evidence, on the ground that it 
does not relate to the actual family of 
the parties with whom we are now con- 
cerned. There appeared to be one instance 
relating to the family of the parties, in 
which a widow succeeded to her husband's 
property, although he was joint with his 
brother. For the reasons given by him, 
however, the learned Additional Subordinate 
Judge did not regard that as a genuine 
case of a widow succeeding to the prope 
erty of her deceased husband when the 
latter was a member of a joint family. We 
think that the learned AdditionalSubordinate 
Judge’s conclusion on this point was correct. 
In any case, as he said, even if this 


(1) 99 Ind, Cas, 129;3 O W N 240 Sup. 
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instance be taken to be a genuine one, it 
is not sufficient to prove the custom. 

The result is that the custom alleged 
by the appellant can certainly not be 
said to be made out by definite instances 
of it, and we are thrown back upon the 
contents of the wajib-ul-arz. As to those 
documents the learned. Additional Sub- 
ordinate Judge was of opinion that the 
words “irrespective of the nature of the 
“property” (or, as he rendered it, “regard- 
less of the kind of haqiat’), must be in- 
terpreted in the light of the provisions 
preceding. Both in the 
wajib-ul-arz of mahal Narpat Singh of 
Mumtazpur, and in that of Alawalpur, the 
provisions immediately preceding the state- 


ment of widows’ rights mention separately . 


ancestral property and self-acquired prop- 
erty of adeceased. The learned Additional 
Subordinate Judge was of opinion that 
the words “bila lihaz kisi qism haqiat ke” 
make reference merely to the distinction 
between ancestral and self-acquired prop- 
erty, and that it was never intended that 
the share of a deceased husband in joint 
family property should go to his widow. 
We think that the view taken by the 
learned Additional Subordinate Judge was 
correct. In the case reported as Suraj Bakhsh 
v. Sukhdei 32 Ind. Cas. 291 2), the same 
custom was sought to be estab- 
lished as is sought to be established in the 
present case. It was said in thatcase by 
Judicial 
Commissioners who decided that case: see 
page 514*: 

“With regard to the second point,that under a 
custom of the family a widow succeeds to the 
property of her husband, even althougli he is 
a member of the joint Hindu family, it is clear 
that very strong and cogent evidence should 


have been produced to prove such an extraordi- 
nary custom.” 


The custom alleged is certainly an 
extraordinary one, and we are of opinion 


_ that the wajib-ul-arz in the present case 


need not be interpreted as reciting it, 
nor, aS we have said, do we find it estab- 


| lished by sufficient proof of definite instan- 


ces of it. The plaintiff respondent was 
able to produce other wajib-ul-araiz, - ac- 
cording to which a widow can only succeed 
to the share cf her deceased husband, where 
that sharehad been divided in his life- 
time, but the learned Additional Subordi- 
nate Judge left those documents 
out of consideration as they do not 
relate to villages owned by the actual 


family ofthe parties. Even leaving those 
(2) 32Ind. Ong 291; 2 O DL J 502. 


Page of 2 O. L.J.. Ed.) 
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wajib-ul-araiz out of consideration, how- 
ever, we are of opinion that the oral and 
documentary evidence produced by the de- 
fendant-appellant does’ not make out the 
custom set up by her, and that she is 
therefore, not entitled to succeed on the 
basis of that special custom. Apart from 
that special custom, the plaintiff is ad- 
mittedly entitled to succeed as to the Sikri 
properties, thatisto say, those set forth 
in List B attached to the plaint. 

There remain, however, the properties 
set forth in the List A attached to the plaint, 
which were allotted to the plaintiff and the 
defendant jointly in the partition proceed- 
ings, already referred to, that were initiat- 
ed by Makhdum Singh. The case for the 
defendant-appellant is that the assignment 
in equal shares toher and the plaintiff of 
one of the four lotsthen formed was final, 
and cannot now be questioned. Before 
the learned lower Court, the defendant’s 
case on this point was apparently not clear- 
ly stated. The learned lower Court said: 


“Although it is not said clearly in the pleadings, the 
plea appears to be based upon s. 233 ik), land 
Revenue Act.” 


In the grounds of appeal before us, the 
position taken up is that the suit should 
have been held to be barred by the provis- 
ions of s. 233 (k), United Provinces Land 
Revenue Act, and by the principle of 
“res judicata.’ It was admitted by the 
Counsel for the appellant that the rulings 
of this Court in Chandra Bali v. Drigpal 
Singh (3) and Mir Wajid Ali v. Mohamad 
Ibrahim (4) are against him onthe point 
that s. 233 (k), Land Revenue Act, bars the 
present suit. To thé same effect is another 
ruling of this court in Phuljhari v. Har 


Prasad (5). The case in Chandra 
Bali v. Drigpal Singh (3) was decided 
by Raza and Pullan, JJ., and the 
cases of Mir Wajid Ali v 


Mohamad Ibrahim (4) and Phuljhariv. 
Har Prasad (5) were single Judge decis- 
ions by Raza, J. The learned Counsel 
for the appellant, however, referred us to 
a Full Bench ruling of ‘this court in 
Rajrang Bahadur Singh v. Beni Madho 
Bakhsh Singh (6). One of the two questions 
referred to in that case by a Division . 


(3) 129 Ind, Cas. 173; A IR 1931 Oudh 21;7 O 
Ww N 1104; Ind Rul. (1931) Oudh 93; 14 R D 669; L 
R 11 A885 kev. | 

(4) 102 Ind. Cas 204: ATR 1927 Oudh 553. 

(5) 93 Ind. Cas 372; A I R 1926 Oudh 338; 3 O W 
N 181: 1 Luck. 318: }30ULS 18. < 

(6) 137 Ind. Oas 606: A TR 1932 Oudb 199; 9 O 
W N 458: Ind. Rul, (1932) Oudh 243; 16RD 246; L 
R13 A (O) 246 (F B). 
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Bench of this court to the Full Bench was 
as follows:— 

“Is the relief of declaration prayed for by the 
plaintiffs in the present suit barred bythe pro- 
visions of cl. (k) ofs 232, Land Revenue Act, 1901, 
by virtue of partitions of 1906 and 1910.” 

The members of the Full Bench were 
the Hon’ble Chief Judge, Raza and 
Bisheshwar Nath, JJ. The Hon'ble the 
Chief Judge came to the conclusion that 
the suit in that case was not a suit with 
respect to partition, but he answered the 
question, which we have quoted, in the 
afirmative, on broader principles of “res 
. judicata.” In the course of his separate 
judgment in that case 
Chief Judge dissented from the ruling re- 
ported in Phuljhariv. Har Prasad (5) and 
Chandra Baltv. Drigpal Singh (3) and 
proposed that those decisions should be 
overruled, Raza, J., however, distinguish- 
ed those cases from that which formed 


the subject of the matter that was before’ 


the Full Bench, and adhered to the opinion 
expressed in the cases reported in Phuljhari 
v. Har Prasad (5) and Chandra Bali v. 
Drigpal Singh (3). He was of opinion 
that those decisions should not be over- 
ruled. Hetook the view thatin the case 
before the Full Bench the plaintiffs- were 
really seeking to alter the constitution 
of the mahals that had been formed by 
the Revenue authorities, and conse- 
quenly he agreed with the Hon'ble 
the ChiefJudge in answering the above 
question in the affirmative, although he 
didnot think that the principles of “res 
judicata” applied. Bisheshwar Nath, J., 
took the same veiw as Raza, J. He thought 
that the sait in question was barred by 
s. 233 (k), Land Revenue Act, but not by 
the general principles of res judicata. 
As to the correctness of the decisions in 
the casesin Phuljhari v. Har Prasad (5) 
and Chandra Bali v. Drigpal Singh (3), 
Bisheshwar Nath, J., thought it unneces- 
sary to express any opinion. The result, 
thatis to say, was that all the learned 
Judges agreed upon the answer that ought 
to be given to the question to which we 
have referred, but the reasons given by 
Raza and Bisheshwar Nath, JJ., were dia- 
metrically opposed to those given by the 
Hon'ble the Chief Judge. 

It cannot be said that the rulings in 
Phuljhari v. Har Prasad (5) and Chandra 
Bali v. Drigpal Singh (3), have been over- 
ruled _ by the Fall Bench decision in 
Bajrang Bahadur Singh v. Beni Madho 
Bakhash Singh (6). Weare of opinion that 
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in a case lilke the present, where the object 
is not to disturb the mahals that were formed 
at the partition, but is merely to decide 
the rights “inter se” of the plaintiff and 
the defendant within those mahals, the 
suit is not barred by the provisions of 
s. 233%(k), Land .Revenue Act. That is the 
principle upon which the rulings in 
Phuljhari v. Har Prasad (5), Chandra Bali 
v. Drigpal Singh (3) and Mir Wajid Ali v. 
Muhammad Ibrahim (4) to which we have 
referred, proceeded. A similar view was 
taken in a recent decision of the Allahabad 
High Court in Ram Rakha Misra v. Lallu 
Misra (7). 

In that casea partition had taken place 
as the result of which certain co-sharers 
had been allotted a 4 pie share. At the 
time of the partition, no claim was put 
forward by the other co-sharers, who owned 
a 13 pie share, that the latter had acquired 
by purchase at an auction sale, prior to 
the application for partition, al pie out 
ofthe 4 pie share of the former, but 
after theconclusion of the partition pro- 
ceedings the co-sharers of the 4 pie share 
brought asuit in the Civil Court for a 
declaration that they were the sole owners 
in possession of theentire 4 pie share, (the 
expression 4annas share in the head-note 
is a mistake), The defendants pleaded 
that they were owners of al pie share 
thereof by virtue of the auction-purchase 
made prior tothe partition. It was held 
that s. 233 (k), Land Revenue Act, did not 
apply to the case, but the raising of the 
question in the Civil Court was held to 
be barred by the rule of res judicata, 
under Expl. . 4, s. 1!, Civil Pro- 
cedure Code. We may mention that in 
the Full Bench decision of this court re- 
ported in Bajrang Bahadur* Singh v. Beni 
Madho Bakhsh Singh (6) the Hon'ble the 
Chief Judge expressed himself as entirely 
adopting the opinion expressed by the 
learned Judge in the above Allahabad 
decision. The case law on the subject is 
voluminous, but we think there canbe 
no doubt that the law now is that in a case 
like the present s. 233 (k), Land Revenue 
Act, does not of itself operate to bar 
asuit in a Civil Court. There remains _ 
however the broader question of “res judicata” 
which in some of the cases bearing. dn 
the point has been considered, while in 
others it has not been considered. As was 
remarked by Mukerji, J., in the Allah- 


(7) 133 Ind. Cas. 468; ATR 1931 All. 462; 53 A 
562. 
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abad ruling to which we have made re- 
ference at p. 579*, - 

“It is much safer and much more desirable that the 
true aspect ofsa 233}k) should be understood and 
it should not be mixed up with the rule of res 
judicata.” , 

It remains for us to consider whether 
the broader principles of res judicata bar 
the plaintiff's suit in this present case. In 
the ruling in Chandra Bali v. Drigal Singh 
(3), the learned Judges considered the 
question of constructive res judicaia, and 
held that no such question arose. They 
Said, atp. 1109: h 

“There was no need for the other co-sharers to apply 
fora determination of their own shares ‘inter se’ in 
the partition proceedings, or toraise a question of 


title among themselves which only becomes relevant 
when their own shares come to be divided." 


A similar view was taken in the ruling 
reported as Mohammad Mohit Ullah Khan 
v. Bibi Halima Begam (8). It was there 
said, at p. 668} : 

“The question of res judicata may be disposed of 
briefly. The parties to the present suit, or their 
predecesaors-in-title, were arrayed upon the same side 
in the partition proceedings If they applied jointly 
for having their shares formed into a separate patti, 
as appears probable, then they were in the positicn 
of co-plaintiffe. Otherwise they were in the position 
of co-defendants, No partition was effected between 
the parties ‘inter se.’ A separate patti was allutted to 
them jointly, proportionate to the total value of their 
recorded shares. There was no conflict of in- 
terest between them and for the purpose of effecting 
tho partition it was unvecessary to determine the 
shares of the partios ‘inter se.’ In such circumstances 
we hold that the plaintiff's claim toa large share as 
against her brothers is not barred by the rule of 
‘res judicata’ The extent of the shares of the 
poe ‘inter se’ was not raised or decided by the 

evenue Court Alth-ugh if was open to the 
plaintiff to have raised the question of title in the 
partition proceedings, itis difficult to say that she 
ought to have raised- such question and in any 
case itcannot be held that she ought to have raised 
the question as a ground of defence or attack, since 
there was no conflict of interest between the parties 
‘inter se’. We hold, therefore, that the rule of res 
judicata does not bar the present suit.” ' 

It was also said at p. 6691: 

“Supposing A, Band C are co-sharers in a mahal, 
their respective shares being recorded as 8 arnas, 
5 apnasand 3 annas. Supposing A applies for separa- 
tion of his share into a separate mahal. If B and C 
donot wish forany partition inter se end prefer to 
remain jointin one mahal, then the Revenue Court 
would only be concerned in dividing the original 
mahal into two shares of equal value. If after the 
partition C claims as against B a declaration that his 

- Share inthe new mahal which has been allotted to them 
jointly is not three-fifths but one half then we under- 
stand that his suit would not be barred,on the authority 


(E) 139 Ind Cas. 176: A IR 1932 All 666; (1932) 
A L J 621; 16 RD 476; LR 13 A 298 Rev, Ind, 
Rul. (1132) All 546; £4 A 742, 
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of the Full Bench ruling, because the question of title 
would not have affected the partition even ifit had 
been raised during the partition proceedings.” 

The Full Bench ruling referred towasthe . 
case in Muhammad Sadiq v. Laute Ram (9). 
In the present case it was nct necessary 
for the respective sharesof Jang Bahadur 
Singh and Musammat Raj Rajeshwari Kuar 
to be decided in the partition, as they 
were arrayed on the same side in the 
proceedings which were initiated by 
Mukhdum Singh, as the learned lower Court 
put it, _ 

“both the parties were co-defendants in that case. 
Their shares were not in dispute in that case,” 


Our conclusion therefore is that the plaint- - 
iff's suit was not bar:ed by the principles of 
res judicata. That-was the point most 
strongly relied upon on behalf of the defend- 
ant-appellant. Inthe grounds of appeal it 
was suggested that the plaintiff-respondent 
was by his previous admission and conduct 
estopped fiom questioning the right and 
title of the appellant. We think however 
that no question of estoppel arises. No 
stress was laid upon this point before us in 
argumenis, und we see no reason to differ 
from the conclusion of the learned Additi nal 
Subordinate Judge on that point. The 
result is that inour opinion the decision of 
the learned lower Court was correct, and we 
accordingly dismiss the appeal, with costs in 
favour of ihe respondent. 


N. Appeal dismissed. 
(9) 23 A 281; A W N1901, 86. 
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Tar TEMPLE known as MANDIR 
THAKURJI AND ANOTHER 
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Civil Procedure Code ‘Act V of 1908:, s 11-—Res 
judicata —Essentials—‘Under the same title'— Religi- 
ous endowments—Worshipper's right to sue- Declara- 
tory suit—I*resh denial, whether gives fresh cause 
of action 

Ia order toapply the bar of res judicata it is 
necessary for the defendants to establish that the 
partis wera litigating under the same title in the 
previous suit The decision ina suit in which a 
person was sued in his personal capacity bes not 
e is 
sued as the pujari representing a temple. 

The worshippers of a temple are’ entitled to sue 
for a declaration that the property in suit belongs 


‘to the temple ‘and the objection that the suit had 
e d . 
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“been instituted in thename of the temple and nol. 
in the name of the worshippers personally is of an 
entirely technical nature and can easily be met by 
. an amendment ofthe plaint as to the nomenclature 
of the plaintiffs. 

Where the plaintiff is in possession, each 
denial of title to the property in dispute is afresh 
invasion of his right and affords a fresh cause of 
action to establish his titleto the property in dis- 
pute. 

Second Civil Appeal from the decree of 
the District Judge, Hissar dated August 6, 
` 1928, affirming that of the Subordinate 
Judge, First Class, Gurgaon, dated Feb- 
` ruary 27, 1928. 

Mr. Kishan Dayal, for the Appellants. 

Messrs. Manohar Lal and Chiranjiva Lal, 
for the Respondents. 

Jai Lal, J.—This second appeal is by 
the defendants. On May 25, 1925, two 
persons Puran Singh and Ganga Singh 
instituted a suit praying fora declaration 
thatthe land described in the plaint was 
the property of the templestyled as Mandir 
Thakurji situated at Bundhor in the Tehsil 
of Rewari. The tenure, according to the 
plaint, was that of a- dholidar waich means 
the grant ofland madeto a temple. The 

defendants are the original proprietors of 
the land. It appears that the grant has 
been made by the defendants or their ances- 
tors. The suit was defended on various 
grounds but on this second appeal we are 

_ concerned with three of them. One is that 

the suit is barred by res judicata, the second 
is that the plaintiffs have no locus standi 
to institute this suit and the third is that 
the suit is barred by limitation. The suit 
was originally dismissed by the trial Court 
on the ground that the Mandir was not in 
possession of the.land-in suit and, there- 
fore, the plaintiffs were not entitled to sue 
for a mere declaration and that the land 
in suit had not been dedicated in perpe- 
tuity to the temple. The District Judge, 
however, differed from the conclusions of 
the trial Courtand remanded the suit to it 
for decision of the remaining issues after 
reversing its finding on the two issues 
mentioned above. The trial Court after 
remand gave a finding in favour of the 
plaintiffs on allthe issues and decreed the 
suit, and with this view the District Judge 
has agreed. 

Now, with regard to the plea of res judi- 
cats, it is necessary to men'ion that inthe 
year 1916 asuit was insiituted by the ap- 
pellants, that is to say, the then’ owners of 
the land, against one Ishar Das who ap- 
parently was the pujari of the lemple. It 
was alleged by the plaintiffs in-that suit 
that Ishar Das was in possession ofthe 

e 
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land as bhondedar which implies a lonure by 
virtue of grant by the proprietors of land 
in lieu of services. It was alleged in the 
plaint that Ishar Das had ceased to render 
the services for which the land had been 
granted to him and was, therefore, liable to 
ejeciment. The suit was, therefore, for the 
ejectment of Ishar Das. Thatsuit was 
defended by Ishar Das on the ground that 
he was not a bhondedar but that the temple 
was the dholidar in respect of the land in 
suit. The trial Court held that this plea of 
Ishar Das was wrong and decreed the suit, 
An appeal was preferred against this dec- 
ree but was apparently dismissed on a pre- 
liminary objection, so the Counsel stated 
before us, and a further appeal to this 
court also was dismissed on similar 
ground. : 

In execution of that decree an attempt 
was made to award possession of the land 
in suit to the owners but the -District Judge 
has found that, asa matter of fact, actual 
possession was not given to the proprietors 
and thatthe temple has remained in pos- 
session of the land through i:s tenants, as 
before, right up to the date of the institution 
of the suit out of which this second appeal 
has arisen. 

Subsequently one Anand Das, a minor in- 
stituted a suit for a declaration that the 
landin snit was held by the temple as 
dholidhar. He claimed to be a chela of 
Ishar Das. His suit was dismissed on two 
grounds:—(1) that the land had not been 
proved to be held by the temple and (2) that 
Anand Das had not been proved to be the 
chela of Ishar Das. Anand Das filed an 
appeal against this decree but it: was dis- 
missed on the ground that he had failed to 
prove his locus standi, that is to say, his 
status asa chelaof Ishar Das. I have 
merely mentioned this suit asthe learned 
Counsel of the appellants mentioned it at 
the commencement of his arguments, but 
nothing turns onthe findings in this suit, 
indeed there were no final findings with re- 
gard to the rights of the temple. 

It is contended on behalf of the appellants 
that the decision in the suit in 1916 
operates as res judicata against the plaintiffs 
in the suit,inother words, that the plaint- 
iffs are not entitled to claim that the land 
is held by the temple as dholidhar. Now, 
in order to apply the barof ves judicata 
it 1s necessary for the defendants to estab- 
lish that the par ies were litigating under 
the same title in the previous suit and also 
that the question of the right of the temple 
was substantially in issue in the previouse 


` 


- suit. 


. the shebait had been impieaded 
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In my opinion on both these points 
the decision must be against the defend- 
ants. Inthe first instance, Ishar Das had 
been impleaded in that suit as a defend- 
ant in his personal capacity and not as a 
pujari of the temple, therefore, he was mere- 
ly contestingthe right of the plaintiffs to 
eject him by denying the status that they 
ascribed to him and a decision on that ques- 
tion alone was sufficient to dispose of the 
plaintiffs’ case. It was not necessary for 
the purpose of the previous suit to decide 
whether the temple was interested in the 


“land or what was the nature of that inter- 


est. I would, therefore, hold that thereis 
no force in this contention of the appellants’ 
Counsel. 

Behari Lal Sen v. Gour Chandra Biruni 
101 Ind. Cas. 758 (1) a judgment of a Divi- 
sion Bench ofthe Calcutta High Court, was 
cited by the learned Counsel but the facts 
of that case were clearly distinguishable 
from the facts of this case. In that case 
in the 
previous litigation as such and was not 
defending his own title but the title of the 
temple. “In the present suit Ishar Das had 
been impleaded not asa representative of 
the temple but in his personal capacity. He 
was not, therefore, competent, and he did 
not purport, to represent the temple in the 
previous litigation of 1916. 

With regard to the second edon the 
learned Counsel conceded that the worship- 
pers of a temple are entitled to sue for a 
declaration that the property in suit belongs 
to the temple but he raised the objection 
that the suit had been instituted in the 
name of the temple and notin thename of 
the worshippers personally. This objection, 
however, was not raised at the trial and 
appears to have been raised for the first 
time before us. A perusal of the issues 
framed in this case shows that the only 
objection taken by ‘the defendants 
in the trial Court was that the 
worshippers of atemple were not competent 
to sue fora declaration but this proposi- 
tion has now been conceded by the learned 
Counsel and the second objection that now 
has been raised is not open on the ground 
that it was not previously raised. In any 
case, in my opinion, the objectionis of an 
entirely technical nature and could easily be 

met byan amendment of the plaint as to 
the nomenclature of the plaintiffs but it is 
not necessary to do so now because both the 
parties understood that the plaintiffs in the 
suit were really the worshippers who were 


a (I) 101 Jnd. Cas. 758; A L-R 1927 Cal. 606, 
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claiming a declaration on behalf of the 
temple. 

As to limitation, it having been found by 
the District Judge that the property in dis- 
pute has throughout been in possession of 
the temple, in my opinion, each denial of title 
of the temple to the property in dispute is a 
fresh invasion of its right and affords a 
fresh cause of action to establish its title to 
the property in dispute. Tara Chand v. 
Kanshi Ram (2) and Jaimal Singh v. Chand 
Singh 91 Ind. Cas. 605 (3) and Hira v. Ram 
Singh 99 Ind. Cas.988 (4), were cited by the ap- 
pellant’s Counsel in support of this contention, 
but Smail v. Bahab (5) is a case which fully 
covers the present case and the decision in 
that case has been followed in other cases in 
thiscourt. In myopinion, if I may so with 
respect, the view taken in Smail v. Bahab (5) 
is the correct one and I follow it. The cases 
cited by the appellants’ Counsel are cap- 
able of being distinguished on their own 
peculiar facts. There is, therefore, no force 
in the plea of limitation either. 

I would, therefore, dismiss this appeal 
with costs. 

Agha Haidar, d.—The question of limi- 
tation is further covered by a decision of the 
Kali 
Prasad Misser v. Harbans Misir (6) which 
seems to be exactly similar to the case 
reported as Smail v. Bahab (5). 

Iagree with the order proposed by my 
denen brother. 

Appeal dismissed. 
B 39 Ind. Cas. 121;17 P R1917; 9 PW R1917; 
71'P L R 1917. 
(3) 91 Ind Oas. 605; 1 Lah. Cas. 422. 
(4) 99 Ind. Oas. 988; 27 P L R 147. 
(5) 100 Ind. Oas. 732;8 Lah. ??; A I R19?7 Lah. 
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Code (Act V of 1908), s. 11— Provisions, if exhau 
tive. 

In a case relating to the partition or union of 
mahals, the jurisdiction of'a Civil Court is entirely 
restricted by tne provisions of ss. 111 and 112, U.P. 
Land Revenue Act, 1901, having regard to the pro- 
visions of s 233 (k) of that Act. 

{Case law discussed]. 

A suit capnot be maintained in a Civil Court which 
has, for one reasonor another, declined to entertain 
the question of proprietary title, and has according- 
ly not dealt with the matter in any of the three 
ways set out in s. 111 (i) (a) (b) and (c) of the 
U. P. Land Revenue Act 

Per Raza, J.—The Civil Court cannot entertain a 
suit which, in substance. relates to the partition of 
a mahal and the object of which isto set aside an 
adverse order of revenue authorities, nor until the 
Civil Court has authority from the Revenue Court 
to entertain a suit and decide the proprietary title. 
All other orders passed by the partition officer are 
appealable to the higher authorities on the revenue 
side. The fact that he violated the law and passed 
a wrong order could not operate to invest the Civil 
Court with jurisdiction. The remedy of the aggriev- 
ed party is toappealto the higher authorities on 
the revenue side. Only decrees passed under sub-s, 
3 of s. 111 are appealable to the District Judge or 
the High Court or the Chief Court asthe case may 
be under the rules applicable to appeals ‘to those 
courts. [p. 144,col. 1.| 

Per Wazir Hasan C J.— Section 11, Oivil Procedure 
Code, is not exhaustive of the subject of res judi- 
cata. Munni Bibi v. Tirloki Nath (9), applied [p 
143, col. 1.; 


First Civil Appeal against the decree of 
the Subordinate Judge, Sultanpur, dated 
August 19, 1931. 

The appeal was referred to a Full Bench 
by Wazir Hasan, C. J., and Smith, J., On 
May 1,1933 by the following 


Order of Reference—This is an 


appeal against a decision by the learned ` 


Subordinate Judge of Sultanpur dated 
August 19, 1931. 

The facts, as far as it is necessary to 
state them, are as follows. One Tahdil 
Singh on April 10, 1930, made an applica- 
tion for partition of his share in Mouza 
Sarsawan in the Qadipur Tahsil of the 
Sultanpur District. The proclamacion 
required bys. 110 (1) ofthe Land Revenue 
Act, was issued, the date fixed being 
May 27, 1930. On July 7, 1930, three men, 
Kampta Singh, Sant Bakhsh Singh, and 
Ram Partab Singh, put in an application 
saying that they had no objection to the 
partition and asking that their lot be 
included inthe lot of Tahdil Singh. On 
October. 17, 1930, three more men, Jantri 
Singh, Sheo Murat Singh and Ram Naresh 
Singh, made objections, the main point 
being that according to them the amount 
of their share was wrongly recorded. On 
_ November 7, Tahdil Singh withdrew. his 


r 
a corm 
5. beer BAN ag - ~ doe 


Pike 


KAMPTA SINGH V. RUDRA PRATAP SINGH. 3 189 


application, and the Assistant Collector 


. submitted the case to the Deputy Com- 


missioner for orders under s. 109 (1) of 
the Land Revenue Act. He recommended 
that the case be withdrawn, and he rejec- 
ted applications mado on November 5 and 
November 7, 1 30, by Ram Partab Singh 
and Kampta Singh. He said that they 
could apply afresh for partition subject 
to the Deputy. Commissioner’s orders in 
the matter. It appears that the Deputy 
Commissioner directed the case to proceed, 
treating Kampta Singh alone as the ap- 
plicant, with Tahdil Singh, the original 
applicant, and the other co-sharérs as 
opposite parties. It appears from the 
order of the Assistant Collector dated 
November 23, 1930, that the three men, who 
had objected previously again objected, 
and the Assistant Collector passed the 
following order: 

“I gee no harm if the applicants are granted 
time to go to Civil Court or (sic) to have their 
alleged rights established; 3 months time is 
allowed consequently; no further time will be 
given. 

That order presumabiy was intended to 
be passed under s. 111 (1) (b) of the Land 
Revenue Act. 

Jantri Singh, Ram Naresh Singh anda 
third man, Ram Anand Singh, instituted 
the present suit on February 5, 1931—it 


: appears from the predigree given in the 


plaint that Janiri Singh and Ram Naresh 
Singh are first cousins, and Ram Anand 
Singh is their uncle. Sheo Murat Singh, 
who joined with Jantri Singh and Ram 
Naresh Singh in the objections made 
before the Assistant Collector is the brother 


_of Jantri Singh. Hewas not one of the 


plaintiffs in the present suit but he was 
made one of the defendants. Jantri Singh, 
it should be mentioned, has since died, 
and is represented by his three sons, Rudra 
Partab Singh, Chandra Partab Singh and 
Shankar Dayal Singh. . 

On April 9, 1931, after the institution 
of the present suit inthe Civil Court, the 
Deputy Commissioner, on Kampta Singh’s 
appeal against the Assistant Collector's 
order of December 23, 1930, set aside that 
order, on the ground that the objections 
raised by Jantri Singh, Sheo Murat Singh 
and Ram Naresh Singh were’ raised too 
late, thet is to say, after the date fixed 
in the original proclamation for the lodging 
of objections. The Deputy Commissioner 
ordered that the partition case should be 
proceeded with. This decision was upheld 
on appeal by the Commissioner on May 
15, 1931. There appears to have been a 

A e 
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peparale appeal from another order of the 
Deputy Commissioner, referred to in thé 
Assistant Collector's order of December 23, 
1930, by which the Deputy Commissioner 
ordered the case to proceed. That appeal 
also was rejected by the Commissioner, on 
May 4, 1931. 

The learned Subordinate Judge took the 
view that the suit was- maintainable in 

“the Civil Court, andin the end he decreed 
it. Against that decision three of the de- 
fendants, Kampta Singh, Sant Bakhsh Singh 

“and Ram Partab Singh, are appellants 
before us. h 

Ia view of the fact that the Assistant 
Collector’s order of December 23, 1930, was 
set aside by the Deputy Commissioner, on 
April 9, 1931, it cannot be said that the 
suit was any longer before the Civil Court 
under s. 111 (1) (6) of the Land Revenue 
Act, but itis contended on behalf of the 
plaintiffs-respondents that the Civil Court 
could proceed with the suit in the exer- 
cise of its ordinary jurisdiction, quite apart 
from what is contained ins. 111 (1) @) of 
the Land Revenue Act. It is pointed out 
by the learned Counsel who appears for 
them that of the plaintiffs only Ram Naresh 

' Singh was mentioned in the original pro- 
clamation, and no subsequent proclamation 
was issued when the partition~suit was 
allowed to proceed with Kamp‘a Singh as 
applicant. In these circums ances, it is 
urged, two atleast of the plaintifis never 
had any opportunity to raise objections 
before the date fixed in the original pro- 
clamation, and the objections they ultima- 
tely made were accordingly „rejected as 

' beyond time without any decision being 
given in respect of them on the merits. 
Tt is contended that in these circumstances 

` they are not debarred from having the ques- 
tion of the amount of their share determined 
by the Civil Court. | 

The matter is not free from difficulty. 
Regarding the matter as one relating to a 
partition or union of mahals the suit in 
the Civil Court is “prima facie” barred 

- having regard io the provisions of s. 233, 
sub-s. (k), of the Land Revenue Act, since, 
as we have said, the suit in the Civil 
Court could no longer be said to be pro- 
ceeding under the provisions of s. 111 of 
that Act after the appellate order of the 
Deputy Commissioner passed on -April 9, 
1931. However, in a case reported as 
Khesay v. Jugla (1), it was held that the 
prohibition contained in s. 233 (k) of the 
Land Revenue Act, applies only to suits 


= (1) 28 A432; A WN 1906,79;3A LJ 309, 
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with respect to partitions in which the 
plaintiff has had an opportunity of having 
his objections considered under e. 111, and 
has not availed himself of it. That deci- 
sion lends some colour to the arguments 
addressed tous in the present case on 
behalf of the plaintiffs-respondents, and we 
think it suitable torefer for the decision 
of a Full Bench, under s. 14 (1) of the 
Oudh Courts Act, the following question: 
“Is the jurisdiction of a Civil Court, in a case 
relating to the partition or union of mahals, 
entirely restricted by the provisions of ss 11} and 
112 of the Land Revenue Act (III of 1901), having 
regard to the provisions of s. 233 i(k) of that Act, 
or can a suit nevertheléss be maintained in a 
Oivil Court when a Revenue Court has, for one 
reason or another, declined to entertain a question 
of proprietary title and has accordingly not dealt 
with the matter in any of the three ways set out 
ins 111 (1) (a) (b\ and e) of the Land Revenue Act ? 


Mr. H. Husain, for the Appellants. 
Messrs. A. P. Sen and S.C. Das, for the 
Respondents. 


Hasan, ©. J.—(September 20, 1933)— 
The facts of the case out of which ihis 
reference arises are stated, so far as they 
are necessary, in the order of reference 
to which I was a party. For me there- 
fore, it is not necessary to repeat them. 

The following questions have been re- 
ferred for decision to the Full Bench: 

“Is the jurisdiction of a Civil Court, ia a case 
relating to the partition or union of mahals 
entirely restricted by the provisions of ss. lil 
and 112 of the Land Revenue Act, 190', having 
regard to the provisions of s 233 (le) of that Act, 
or cana suit nevertheless be maintained in a 
Civil Court when a Revenue Court has, for one 
reason or another, declined to entertain a question 
of proprietary title and has accordingly not dealt 
with the matter in any of the three ways set 
out ins 111(1)(@: (b) and :cjof the Land Revenue Act." 

The question as above formulated is 
easily divisible inlo two parts. The first 
part is “Is the jurisdiction of 4 Civil Court, 
in a case relating to the partition or 
union of mahals, entirely zestricted by the 
provisions of ss. 111 and 112 of the Land 
Revenue Act, 1901, having regard to the 
provisions of s. 233 (k) of that Act?” My 
answer to this part is in the affirmative. 
It will be seen that the question assumes 
that the case is one “relating to the parti- 
tion or union of mah:ls”; and it further 
assumes that the answer is to be given ` 
with reference to the provisions of cl. (k) 
of s. 233 of the Land Revenue Act. If 
this is the correct way of approaching the 
solution of the first part of the question 
referred for the decision of the Full Bench 
J see no reason for the possibility of a 
different answer from what .I -prépose . to 
give. Section 233 cl. (k) is as follows :— 


e 
1933 
“(B) Jurisdiction of Civil Courts. 
233 No person shall institute any suit or other 


proceeding ın the Civil Court with respect to any of 
the following matters :— 


vided in ss, Ml and 2 z2.” 

The mere reading of the foregoing 
quotation undoubtedly leads to the result 
that Civil Courts cannot entertain a suit 
instituted by any peison with respect to 
partition or union of nahals. This isthe 
substantive and general enactment of the 
widest possible nature. The exception 
however provides a procedure the adoption 
of which alone can entitle any person to 
institute any suit with respect to partition 
or union of mahals ina Civil Court. That 
procedure is limited and defined by what 
is contained in ss. 111 and 112 of the Land 
Revenue Act. 

Section 9 of the Code of Civil Procedure 
is as follows : — 

“The court shall (subject to the provisions herein 
contained) have jurisdiction to try all suits of a 
civil nature excepting suits of which their cogniz- 
ance is either expressly or impliedly barred.’ 

It is not necessary to quote also the 
explanation appended to this section. A 
suit with respect to partition or union of 
mahals is clearly a suit of a civil nature 
and therefore jurisdiction to try such a 
suit vests in the Civil Courts under the 
general enactment contained in the section 
just now quoted. But this jurisdiction is 
liable to be ousted by the provisions of any 
other enactment which either expressly or 
‘impliedly divests the Civil Courts of such 
a.jurisdiction. In my opinion this enact- 
ment isto be found in this particular cass 
inthe provisions of s. 233, cl. (k) of the 
Land Revenue Act, 1901. This enactment 
barring the jurisdiction of Civil Courts is 
again subject to an exception and that 
exception is provided in ss. ill and 112. 
Theresult is that the jurisdiction of Civil 
Courts is restored only in the events con- 
templated by the provisions of ss. 111 and 
112. It further follows that the bar imposed 
by the substantive part of cl. (e) subsists 
and applies to all suits which may be 
instituted independently or in disregard 
ofthe provisions of ss. 111 and 112. This 
‘ view is the same as was expressed by Sir 
Benjamin Lindsay when hewas the senior- 
most Judge of the late Court of the Judi- 
cial Commissioner of Oudh. 

The second part of the question referred 
for decision to the Full Bench is :— 

“Can a suit be maintained ina Civil Court when 
a Revenue Court has, for one reason or another, 
declined to entertain the ‘question of proprietary 
title, and bas accordingly not dealt with the matter 
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in any of the three wayi set out in s, 111 (1) (a) (b) 
and (c) of the Land Revenue Act” i 
My answer to this isin the negative and 
mainly for the reasons already stated. 
Obviously this part of the question seeks 
to inquire asto whether a suit with respect 
to partition or union of mahals is cogniz- 
able by a Civil Court outside the procedure 
laid downins. 111 of the Land Revenue 
Act, 1901, on the observance of which alone 
inmy opinion the general bar enacted by 
the substantive part of cl. (k) is removed. 
In my mind thereisno doubt that the bar 
subsists and applies to all cases which may 
be instituted in a Civil Court with respect 
to partition or union of mahals when such 
a suit is not instituted in accordance with 
the conditions laid down ins.111 of the 
Land Revenue Act. 

BeforeI take leave ofthis reference, how- 
ever, I wish to say afew words with regard 
to the general question of the jurisdiction 
of Civil Courts in matters relating to the 
partition or union of mahals. I would say 
a few words only because in two previous 
cases I have had occasions to express my 
views at some length: See Baijnath Singh 
v. Bahadur singh (2), Bajrang Bahadur 
Singh v. Beni Madho Bakhsh Singh (3). 
In the last mentioned case I have deal 
with the question at some leng.h and I 
wish to say now that I still adhere to the 
opinion then expressed. My judgment in 
that case noticesevery other case bearing 
on the subject decided both here and in the 
High Court of Allahabad. Recently how- 
ever a Bench ofthis court consisting of my 
learned brothers Smith and Allsop, JJ. have 
had occasion to consider this question in 
Raj Rajeshwari Kuar v. Jang Bahadur 
Singh (4). In one part of their judgment 
my learned brothers say :— 

“We are of opinion that in a case like the present, 
where the object is not to disturb the mahals that 
were formed at the partition, but is merely to decide 
the rights inter se of the plaintiff and the defendant 


within those ahals, the suit is not barred by the 
provisions of s. 733 (k) of the Land Revenue Act.” 


They rely upon three decisions of this 
Court in Phuljhari v. Har Prasad (5), 
Chandra Bali v. Drigpal Singh (6), 


(2,91 Ind. Cas, 583;2 OWN 872; 12 OLJ 571; 
L R6 A 0)101A IR 1926 Oudh 101. 

(3) 187 Ind.Cas 606; 7 Luck. 716; 9 OWN 488; 
A I R 1932 Oudh 199; Ind. Rul. (1932) Oudh 243; 16 R 
D 246: L R18 A (Q) 216 . 

(4) 145 Ind. Cas, 13i;10 OWN 958A IR 1933 
Oudh4 5 

(5) 93 Ind Cas. 878; 3 O W N 181; 1 Luck. 3:8; A 
I R 1926 Oudh 3:8; 13 OL J 548. 

(6) 129 Ind. Cas. 173: 7 OW N 1106; AI R 1931 
Oudh 21; Ind Rul, (1931) Oudh 93; 14R p 669, LR 
11 A (0) 385 Rev. jih 
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and (3) Mir Wajid Ali v. Ibrahim (7). 
My learned brothers also refer to the deci- 
sion of the Allahabad High Court in Ram 
Rakha Misra v. Lallu Misra (8). As regard 
these decisions I have nothing more tosay 
than what I have already said in my judg- 
ment in the caseof Bajrang Bahadur Singh 
v. Bent Madho Bakhsh Singh (3). The 


only matter on which I wish to say a few: 


words now isthis. Insome of the decisions 
of this court as well as of the Allahabad 
High Court stressseems to be laid on the 
fact that so long as the mahal formed by 
a Court of Revenue in proceedings relating 
to partitionis not to be disturbed by the 
suit subsequently broughtin a Civil Court 
for a relief of declaration as to the extent 
of shares within that mahal the suit is 
maintainable and not barred by the princi- 
pleofres judicata or by cl. (le) of s. 233 
of the Land Revenue Act, 1901. Thisview 
to my mind necessarily implies that the 
mahal emerging out of partition proceed- 
ings is only a territorial area charged 
with a liability of payment of Government 
revenue in a certain specified sum of 
money. In myjudgment this implication 
is with great respect wholly erroneous. I 
cannot conceive of a mahal as something 
devoid of the definition of the share of the 
proprietors or co-sharers of that mahal, nor 
can I conceive the formation of a mahal at 
a partition under the Land Revenue Act 
without involving the determination of the 


extent of the share of all the proprietors of - 


that mahal. It may be that the determina- 
tion does not arise out of a controversy 
amongst the co-sharers. Itmay be founded 
on agreement, express or implied, of all the 
co-sharers of the mahal and the decision by 
agreement may result either in maintain 
ing status quo ante orin the alteration cf 
thesame. But the determination either 
in oneway or the other seems to me a 
necessity involved inthe very nature of 
the partition proceedings. This is implicit 
in the definition of ‘partition’ as given in 
s. 103 of the Land Revenue Act, 1901: 
‘partition’ means a- division of a mahal or 
a partof a mahal. into two or more por- 
tions, each consisting of one or more shares,” 
(The italics are mine). This definition 
clearly implies preparation of a record of 
shares owned by oneproprietor or several 
pfoprietors ofthe mahal as the case may be. 
How is this record to be prepared without 


(7) 102 Ind. Cas. 204; A IR 1927 Oudh 553, 
(8) 133 Ind. Oas. 468; 53 A 568; (19031) A LJ 307; 


. 


15 RD 322; AIR 1981 All, 462; Ind, Rul, (1931) All. 
= NG i ; : ) _ then be founded on the agreement of all 
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the determination of the shares I cannot 
understand. My opinion therefore is that in 
forming amahal the Revenue Court must 
be deemed to have had determined the 
shares of all co-sharers whcse proprietary 
interests are propesed tobe recorded in the 
khewat of that mahal. The same conclu- 
sion follows from the definition of ‘mahal’ 
in sub-s. 4 of the Land Revenue Act. 
According to this definition a separate 
Record of Rights is anecessary constituent 
ofa mahal and according to s. 32 of the 
same Act the Record of Rights must specify 
the nature and extent of the interest of each 
proprietor or co-sharer within the mahal. 
A subsequent suit therefore inthe Civil 
Court by any one of the co-sharers of the 
mahal as against any other co-sharer in the 
same mahal for a claim of a larger share 
than what is allotted to himin the parti- 
tion khewat must mean an attempt to reopen 
the allotment of shares made at the parti- 


tion and therefore of disturbing the mahal . 
formed by the Revenue authority in the.’ 


course of partition proceedings. 

In some of the decisions stress has also 
been laid on the question as to whether the 
contesting parties in the civil suit were 
arrayed as co-plaintiffs or co-defendants in 
the partition proceedings for the purpose 
of deciding ihe.applicability of the princi- 
ple of res judicata on the issue of determi- 
ning title of the plaintiff in the civil suit. 
As I have pointed out in the case of Baijnath 
Singh v. Bahadur Singh (2), the fact asto 
whether the partiesin the civil ‘suit were 
arrayed as co-applicants or as co-objectors 
in the partition proceedings is wholly 
immaterial and this is so by reason of the 
very nature of those proceedings. The 
proclamation required to be issued under 
s. 110 (1).is a proclamation to all the 
recorded co-sharers in the mahal who are 
not applicants. It follows that the appli- 
cants and the co-sharers to whom the pro- 
clamation is issued conslitute. the entire 
body of co-sharers of the mahal proposed to 
be partitioned. It may so happen that 
there is no controversy amongst the appli- 
cants as to the extent of the share of each 
ofthem. It may also happen that the other 
recorded co-sharers in the mahal have no 
objection asto the extent of their shares 
inter se or as to the extent of the shares of 
the applicants inter se. Still in making 
the partition the Collector shall have to 
determine the share of-each co-sharer, that 
is tosay, theapplicants and the objectors 
all alike. ‘His decision in that behalf will 


` 


1933 
the co-shaiers. Such A case may not fall 
strictly within the purview of s. J11 ofthe 
Land Revenue Act, 1901, but, as I have 
explained in my decision in the two cases 
mentioned before, the general principle of 
res judicata would apply. Perhaps it vould 
be supererogation to state that a controversy 
as to the extent ofthe share of even a single 
recorded co-shairer, whether arrayed as co- 
plaintiff or co-defendant in the partition 
proceedings, must necessarily involve a 
controversy as to the extent of the share of 
every. other co-sharer of the mahal. If this 
point of view is correct it follows that the 
essentials of the principle of res judicata 
as between parties arrayed on the same side 
will be amply fulfilled: See the recent 
decision of their Lordships of the Judicial 
Committee inthe case of Munni Bibi v. 
Tirlo i Nath (9). This decision also sup- 
portsmy view expressed in my earlier 
judgments referred to above that the gene- 
ra] principle of res judicata would apply 
and that s. 11 of the Code of Civil Proce- 
dure is not exhaustive of the subject of 
` ves judicata. 

The last matter to which I need advert is 
the argument that there is no bar to a 
suit ina Civil Court on the question of title 
either by res judicata or by the provisions of 
cl. (k) of s. 233 of the Land Revenue Act 
if the party, who seeks declaration as to his 
title inthe civil suit to a mahal or any 
portion of a mahal, has had no opportunity 
of having his ground of claim considered 
in the partition proceedings. Speaking for 
myself, and if my view as expressed in the 
restof this judgment is correct, Isee no 
force in this argument. A recorded co-sharer 
is either an applicant or is arrayed on 
the other side as one of the co-sharers to 
whom proclamation has been issued. In 
either case he has an opportunity of raising 
any question of title which he may desire 
to raise during the course of the partition 
proceedings. The opportunity is however 
restricted by certain rules of procedure 
and if he breaks those rules and thereby 
loses the opportunity, it cannot be said 
that he had had no opportunity in the 
partition proceedings and he shouldbe 
given the same ina suit before the Civil 
Court. 

Raza, J.— (October 2, 1933).—-I would 
answer the first part of the question in the 


(9) 132 Ind, Cas. 598; 58I A 158; A I R1931P 0 

nd: (1931) ALJ 453; 35 O WN 661;53 OL J 552; 

33 Bom. L R979; 53 A 110; Ind, Rul. (1931) P O 182: 
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affirmative and” the second. part in the 
negative. 6 

Having regard to the provisions of s. 233 
(k) of the Land Revenue Act, it is clear that 
Civil Courts have only.a limited jurisdic- 
tion for the purposes of deciding questions 
or proprietary title raised inthe partition 
proceedings. The limiis are declared in 
s. 111 of the Act. Where such a question 
of title is raised, the Revenue Courts may 
follow any oneof the courses laid down in 
cls. (a), (b) and (c) of s. 111, sub-s. (1), and 
the competence of a Civil Court to decide 
that question of title depends upon the 
choice exercised by the Revenue Court. If 
the latter court passes an order under cl. (a) 
or (b), the Civil Court has authority to try 
and decide the question of title, but itis 
a condition precedent that an order under, 
cl. (a) or (b) should be made. The Civil 
Court cannot entertain the question unless 
and until such an order is passed. On the 
other hand, if the Revenue Court takes 
action under cl. (c) and proceeds to deter- 
mine the question of title itself, the jurisdic- 
tion of the Civil Court is wholly ousted 
even if the civil suit had been instituted | 
prior to the date upon which the question . 
of title was first raised in the partition 
court or the procedure of the partition. 
officer was illegal and his order wholly in- 
defensible. This was the view taken by. 
the Judicial Commissioner of Oudh in the . 
case of: Ram Lakhan Singh v. Rampal 
Singh (10). I take the same view. l 

Ifthe partition . officer decides to enquire 
into the merits of the objection under cl. (e) 
of s. 111 (1), he shall, under sub-s. 3, 
follow the procedure laid down in the Code 
of Civil Procedure for the trial of original 
suits, and all decrees passed under that 
sub-section shall be equivalent to decrees 
of a Civil Court and shall be open to appeal 
to the District Judge or the High Court or 
the Chief Court, as the case may be, under 
the rules applicable to appeals to those 
courts; and the Appellate Court may issue 
a receipt to the Collector desiring him to 
stay the partition pending the decision of 
the appeal (See s. 112 of the Land Revenue 
‘Ack 


Act). 
Under s. 233 (k) of the Land Revenue 
Act 


“no person shall institute any suit or other procee# 
dings in the Civil Oourt with respect to any of 
the following matters .. se sesanan anna ee teeeec een ow 
(k) partition or union of mahals except as provided in 
ss. 111 and 112”, 

This section is perfectly general in its 
terms. It is not limited to the case in which 

(10) 63 Ind. Oas, 272; 24 O O 143, 
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a question of proprietary right has been 
determined under s. 111. The words used 
in this section are very wide, and the 
matters relating to partition or union of 
mahals -are exclusively within the jurisdic- 
tion of a Court of revenue “except as pro- 
vided in ss. .111 and 112”. Under s. 9 of 
the Code of Civil Procedure, the Civil 


Courts have jurisdiction to try all suits of. 


a civil nature | f P 
“excepting suits of which their cognizance is either 


expressly or: impliedly barred". eed 

Thus matters relating to partition ‘or:union 
of mahals (except as provided in ss. 111 and 
112 of the Land Revenue Act) are matters 
excepted from the cognizance of the Civil 
Courts. The Civil Court geis jurisdiction 
to determine the questions of title only if an 
order under cl. (a) or cl. (b) is passed and 
not if the Revenue Court fails to: follow 
any -of the three courses laid down in s. 111. 
The Civil Court cannot entertain a suit 
which, in substance, relates to the partition 
of a mahal andthe object of which is to set 


aside an adverse order of revenue authori-. 


ties; nor until the Civil Court has authority 
from the Revenue Court to entertain a suit 
and decide the proprietary title. All other 
orders passed by the partition officer are 
appealable to the higher authorities on the 
revenue side. The fact that he violated 
the law and passed a wrong order could’ not 
operate to invest the Civil Court with 
jurisdiction. The remedy of the aggrieved 
party is to appeal to -the higher authori- 
ties on the revenue side. Only decrees 
passed under sub-s, 3-ofs, 111 are 
appealable to the. District Judge or the 
High Court or the Chief Court as the case 
may be-under the rules applicable 
to those Courts. ° 
‘Ido not think. it -necessary to consider 
again “the decisions in Fhuljhari v. Har 
Prasad (5) and Chandra Bali v: Drigpal 
Singh (6) in answering the question under 
consideration. F should like to note that I 
still adhere to the opinion which I had 
expressed in the said decision. I had 
adhered to that opinion also in answering 
the questions which were referred to the 
Full Bench in the case of Bajrang Bahadur 
Singh v. Beni Madho Bakhsh Singh (3), The 
view which was taken in those cases is quite 
consistent with the view which was taken 
by my learned brothers, Smith and Allsop, 
JJ., in deciding very recently the case 
reported as Raj Rajeshwari Kuar v. Jang 
Bahadur Singh (4). 

‘Bisheshwar Nath, J.— (October &, 1933.) 
-The terms in ‘which the Division Bench 
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has formulated the questions referred for 
decision to the Full Bench make them easy 
to answer. In fact they can hardly admit 
of more than one answer in the abstract 
form in which they have been framed. ` 

It is not possible for me to improve upon 
the closely reasoned arguments of the 
Hon’ble Chief Judge in respect of the first 
part of the question. In my judgment in 
Bajrang Bahadur Singh v. Bent Madho 
poe Singh (3), I had occasion to remark 
that 


“s 233 (k) createsa bar against the general jurisdic- 
tion possessed by the Vivil Courts in all matters ola 
civil nature ” 

the. 


The only exception laid down in 
section isin cases: provided for in ss. 111 

and 112 of the Land Revenue Act. Even 

the learned Counsel for the respondents did 

not seriously dispute this position. , He ` 
only contended that the suit which has given 

rise to the present appeal was not one with 

respect to partition or union of manals 

within the meaning of these expressions as 

used ins. 253 (k) of the Land Revenue 

Act. The question referred to the Full 

Bench assumes that the case is one relating 

to the partition or union of mahals. Whe- 

ther this is in fact so or not isa matter 

which must therefore be left for decision,. 

if necessary, by the Division Bench. Hence 

I would answer the first part of the ques- 

tion in the affirmative. f 


As regards the second part of the ques- 
tion, it is more or less a counter-part of 
the first one. By reason ofthe general bar 
imposed by s. 233 (k) thé jurisdiction of 
Civil Courtsis strictly confined to the ex- 
ception laid down therein. Ifthe partition 
officer has for one reason or another declin- 
ed io entertain a question of proprietary 
title and:has accordingly not dealt with the 
matter in any of the three ways set out 
in's. 111 of the Land Revenue Act, a suit 
instituted in the Civil Court under such 
circumstances would not be one in accord- 
ance with the conditions laid down in s. 111 
and could not therefore be treated as one 
falling within the exception provided in 
s. 233 (k). If aparty has any grievance 
against the order of the partition officer 
declining to entertain the question of pro- 
prietary title, his proper remedy is by way 
of appeal. He cannot invoke the jurisdic- 
tion of the Civil Courts unless he suceceds 
in getting the Revenue Court to deal with 
the matter in accordance with the provi- 
sions.of s. 111. If he fails to take advantage 
ofthe opportunity given under ss. 110, 111 
and 112 of the Land Revenue Act in the parti. 


1933 - 
tion proceedings, he would under s. 233 (k) 
of that Act be barred from coming into the 
Civil Court to establish his title: See 
ee Pershad v. Lachhmi Narain 

1 


It was contended on behalf of the plaint- 
iffs respondents that the suit was maintain- 
able because the plaintiffs had no op- 
portunity of raising the objection in the 
Revenue Court. The learned Counsel for 
the appellant conceded and IJ think rightly 
so that the words “no person” occurring at 
the beginning of s. 233 may be interpreted 
to mean no person who had any opportunity 
of raising a question of proprietary title in 
the Revenue Court. The question referred 
by the Division Bench clearly implies not 
only that the plaintifis had an opportunity 
of raising the objection but that they 
actually raised it and the Revenue Court 
“declined to entertain” the objection raising 
the question of proprietary title. I do 
not therefore feel called upon to decidein 
this reference the plaintiffs’ contention that 
as a matter of fact they had no such op- 
portunity. - 

The other matters which the Hon'ble 
Chief Judge and my brother Raza, J., have 
thought fit to discuss in their judgments are 
not ın my opinion material for the decision 
of this reference and I do not therefore 
express any opinion in respect of them. 

My answer to the second part of the 
question is in the negative. 

By the Court.— The first part of the 
question is answered in the afirmative and 
the second partin the negative. 

Order accordingly. 


N. 
(11) 19 Ind, Oas 978; 11 A L J 621. 





ALLAHABAD-HIGH COURT. 
FULL BENCH. 
Second Civil Appeal No. 201 of 1930. 
Aprıl 26, 1933. 

SULAIMAN, C. J., MUKERJI AND Kine, JJ. 
SAHU SHYAM LAL— APPELLANT 
VETSUS 

.M. SHAYAMLAL —RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXIII, 
r.8—Decree on terms of compromise—Part of com- 
promise not relating to suit incorporated in operative 
part of decree—Decree, if ultre vires—Hzxecution— 
Validity of decree, if can be questioned. 5 

Where a decree is passed in terms of a compromise 
the whole of which is incorporated in the decree and- 
the court has jurisdiction to deal with the property 
having regard to its nature, character and valuation, 
the mere fact that it was not originally included in 
the plaint would not oust the jurisdiction of the 
court when it was acting upon the agreement of the 
parties. [p. 146, cols, I & 2.] : 
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In cases where a part of the compromise does not, 
strictly speaking, relate to the suit and nevertheless 
the court decides that it relates to the suit and in- 
corporates it into the operative portion and passes 
a decree in terms of if, the decree is not a nullity and 
not one passed without jurisdiction, but would be 
binding upon the parties to the decree and its valid- 
ity cannot be questioned in the execution department, 
nor can any title derived under it be attacked, 
Hemanta Kumari Debi v Midnapore Zemindari Cos 
(1), Mohibullah v. Imani (2) and Raghubans Mant 
ae v. Mahabir Singh (3), referred to. [p, 147, col. 


litr. Panna Lal, for the Appellant. 

Mr. S. N. Seth, for the Respondent. 

Judgment.—This has been referred 
to a Full Bench because of certain im- 
portant questions of law which arise in 
it. It appears that Sahu Shyam Lal in- 
stituted Suit No. 125 of 1923 in the Court 
of the Subordinate Judge of Moradabad 
for dissolution of his partnership with 
Kalyan Das and others. On December 25, 
1923, the parties compromised their dispute 
and a written compromise was filed 
in court. Under this compromise, apart 
from the liability to pay Rs. 1,000, the 
defendant agreed that Rs. 1,500 were 
further due to the plaintiff from the de- 
fendant and he agreed to pay the amount 
in annual instalments of Rs. 150 each 
spread over a number of years. It was 
also provided that in a default of pay- 
ment of any instalment, the wholeof the’ 
amount would become due and would be 
payable with interest at 1 per cent. per 
mensem and it further provided that 
the property specifically mentioned in the 
compromise would remain (makful and 
marhun) hypothecated and mortgaged for’ 
the amount due to the plaintiff and that the 
defendant shall not transfer or encumber 
the same property and that in case of 
breach of any of the conditions the plaintiff 
would be entitled to realise the amount by 
sale of the aforesaid property by execution 
of this decree without bringing a fresh’ 
suit. 

The court passed a decree in terms of 
this compromise and incorporated the whole, 
of the compromise into the decree. It may 
be notedthat this compromise was neither 
registered nor was it attested as a mort- 
gage deed would be. Subsequently one 
Gopal Ram brought a money suit No. 
429 of 1926, against Kalyan Das and others, 
and obtained a decree. After attaching 
the property mentioned in the previous 
deciee he proceeded to execute his decree’ 
by sale of the same. Sahu Shyam Lal ap-. 
plied that his charge over the property 
should be declared at the time of the 
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auction, This request was granted. The 
acution sale in execution of ‘Gopal Ram's 
decree took place with the announcement of 
the incumbrance and the property was 
purchased for Rs. 14 by Munshi Shyam 
Lal who is a different person from Sahu 
Shyam Lal. When Sahu Shyam Lal e'e- 
cuted his decree in Suit No. 125 of 1925 by 
sale of this property Munshi Shyam Lal, 
the auction-purchaser, objected, but his 
objection was disallowed and the- property 
was again sold at auction in execution of 
Sahu Shyam Lal’s decree and the property 
was purchased by Sahu Shyam Lal for 
Rs. 550; : 

The present suit was instituted by Mun- 
shi Shyam Lal principally against Sahu 
Shyam Lal fora declaration that the ‘pur- 
chase made by him previously was good 
and that the property was vested in him and 
that the present purchase by Sahu Shyam 
Lal was invalid and not binding upon him. 
Both the courts below have decided the 
suit in favour of the plaintiff, holding that 
the compromise in Suit No. 125 of 1923 
was in the nature of creating a mortgage 
on immovable property and not being 
registered was inadmissible in evidence 
andthe court acted without jurisdiction in 
so far as it created a mortgage on immov- 
able property. It was held that all sub- 
sequent proceedings including the auction 
purchase by Sahu Shyam Lal were null 
and void. Sahu Shyam Lal has come up 
in appeal to this court and challenges the 
finding of the courts below. It is quite 
obvious that ifthe courthad no jurisdic- 
tion to incorporate any part of the com- 
promise intothe decree, the decree would 
be ultra vires and therefore void and a 
nullity and the auction purchase would 
fall with it. On the other hand, if the 
court. had jurisdiction to entertain the 
compromise, then even if it acted in an 
irregular manner or acted illegally or 
committed an errorof law the decree when 
passed would be one passed with juris- 
diction and binding on the parties unless 
set aside in appeal or by way ofreview of 
judgment. 

It" is possible to conceive of cases where 
a Civil Court would not have jurisdiction 
to pass a decree even if itis based ona 
compromise between the parties. For 
infstance, a Small Cause Court may not 
have jurisdiction to deal with the rights 
of immovable properties or a Revenue 
Court may not have jurisdiction to deal 


with immovable property or even a Mun- 
3 Nis Court may not have pecuniary juris- 
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diction to deal with properties of higher 
valuation oragain a Civil Court may not 
have jurisdiction to deal with matters which 
are exclusively the jurisdiction ofthe Revenue 
Courts. On the other hand, it appears to 
have tcen contemplated by the Legislature 
that there may be matters which are 
irrelevant to the suitand should beignored 
by the court and only such matters as 
relate to the suit be incorporated in the 
decree. 


Order XXIII, r. 3, Civil Procedure Code, 

provides that where it is proved io tke 
satisfaction of the court that a suit has 
been adjusted wholly or in pert by any 
lawful agreement or compromise or where 
the defendant satisfied the plaintiff in 
respect of the whole or any part of the 
subject-matter of the suit, the court shall 
order such agreement, compromise or 
Satisfaction to be recorded in the agree- 
ment and shall passa decree in accordance 
therewith so far as it relates to the suit. 
These words appeared in the old s. 375, 
but the section proceeded to add : 
“and such decree shall be final so far as related 
to so much of the subject-matter of the suit as is 
dealt with by the agreement, compromise or satis- 
faction,’ 

It seems to us that the expression “sd 
far as it relates to the suit” is somewhat 
wider than the expression 
“so far as relates to so much of the subject- 
matter of the suit as is dealt with by the compro- 
mise. 

It is clearly possible to conceive of the 
matters which may not, strictly speaking,’ 
by the subject-matter of the suit itself 
as brought and yet they may relate to 
the suit, It, therefore, follows that so long 
as the compromise relates to the suit 


“(he court has full. authority under this 


rule to pass a ‘decree in terms of it even . 
though it might not have, strictly speak- 
ing, formed the. subject-matter of the 
suit, Similarly there is nothing in s. 2, 
Civil Procedure Code, which would prevent 
the court from passing a decree in terms 
of the compromise which relates to the 
suit although it may be called the subject- 
matter of the suit. All that it requires 
is that the court may determine the right. 
of the parties in regard to all or any 
matter in controversy in the suit, VIZ," 
matters that may be in controversy in 
the suit and matters that may be brought 
in by the parties. If the property has not 
been included in the suit it can be so 
included by a proper amendment of the 
plaint. The court would, therefore, have: 


4933 


proper jurisdiction to deal with it. The 
fact that the court deals with it before 
going through the formality of amend- 
ing the plaint would be an illegality or 
non-compliance’ with provisions of Sch. II, 
and not necessarily a question fof jurisdic- 
tion. Where the court has jurisdiction to 
deal with the property having regard to 
its nature, character and valuation, the 
mere fact that it was not originally includ- 
ed in the plaint would not oust the juris- 
diction of the court when it was acting 
upon the.agreement of the parties. 

No doubt it is the duty of the court to 
see that although the whole of the com- 
promise between the parties is recorded, 
the operative portion of the decree is 
confined to that part’ only which relates 
to the suit. This point was emphasized 
by their Lordships of the Privy Council 
in Hemanta Kumarix.Debi v. Midnapore 
Zamindari Co. (1). Following the observa- 
tionsmade by their Lordships of the Privy 
Council on p. 495*, we think that a perfectly 
proper and effectual méthod of carrying 
out the terms of this section would be for 

-the decree to recite the whole of the 
agreement and then to conclude with an 
order embodying those matters which 
relate to the suit, or it could introduce 
the agreement in a schedule tothe decree, 
but in either case, although the operative 
part of the decree would be properly con- 
fined to the actual subject-matter of the 
then existing litigation the decree taken 
as a whole would include the agree- 
ment. ` l 


It is incumbent on courts to follow this, 


direction and to see that the final order 
passed by the court is correct. But it 
does not necessarily follow thatif the court 
does not strictly follow this direction, it is 
acting without jurisdiction. TT 

In some cases it may be very easy to 
split up the compromise’ into two parts: 


the first which relates to the suit and the’ 


. Second which does not relate to the suit, 
and then it would be very easy for the 
court to incorporate’ into the ‘operative 
portion of the order the part which relates 
to the suit, and to exclude the other which 
does not relate tothe suit. On the other 
hand, there can be a compromise which 
mixes up various matters in such a way 
as.to make it impossible to separate the 
part which exclusively relates to the suit 
(1) 53 Ind. Cas. 534; 461 A 240; A IR1919 P O79; 
47 O 485; 37 M LJ 525; 17 A L J 1117; 24 OWN 
177; (1920) M W N 66; 27 ML T 42; 11 L W 301; 31 
U L J 298; 22 Bom, L R 488 (PO). 
*Page of 47 O.—(Hd.] 
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and another part which does not so relate 
to the suit. It will, therefore, be the 
duty of the court. to decide which relates 
to the suit and which does not relate to 
it. Such a question obviously is a ques- 
tion of law to be decided by the court 
which is called upon to pass a decree on 
a perusal of the compromise. The court 
in deciding this matter may err, but the 
court would have jurisdiction to decide a 
point of law wrongly. Except in cases 
where the court had no jurisdiction to 
entertain the matter atall, a wrong decision 
would make the decree valid and bind- 
ing on the parties. No doubt there has 
been some conflict of opinion on this point. 
It was held in the case of Mohibulluh v.. 
Imami (2), that a court had jurisdiction 
to award to the plaintiff a larger amount 
than was claimed if the amount is decreed 
on a compromise between the parties. In 
a` later case in Raghubans Mani Singh v. 
Mahabir Singh (3), there was an observa- 
tion at pp. 80-81* which was in the nature: 
of an obiter dictum that the decree of a. 
court will be enforceable as a decree only, 
so far asitrelates to the subject-matter 
of the suit. The learned Judge was not. 
called upon to decide whether if the court 
wrongly decided that a certain agreement 


related to the suit and passed a decree’ 


on it, the decree would be a nullity and 
would not be binding on the parties to 
it. The view which has prevailed in 
Madras ‘and also in Oudh seems to be to 
the effect that even though it incorporates 
some part of it which did not, strictly 
speaking, relate to the suit, it would never- 
theless not be ultra vires. On the other 
hand, the earlier Calcutta and some cases 
of the Punjab Chief Court seem to lay 
dewn that a court could not pass a decree 
in terms of the compromise which do not 
relate to the suit. 

We think that “even in cases where a 
part of the-compromise does not, strictly 
speaking, relate to the suit and never- 
theless the court decides that it relates 
to ‘the suit and incorporates it into the 
operative portion and passes a decree in 
terms of it, the decree isnot a nullity and 
not one passed ‘without jurisdiction, but 
would be binding upon the parties to the 


decree and its validity cannot be ques- 


tioned in the execution department, nor 
can any title derived under it be attacked, 
In this view of the matter it is not neces- 


(2) 9 A 229; A W N (1887) 19. : 
(3) 28 A78; 2 A LJ 564; A W N (1905) 195. 
*Pages of 28 A.—[ Ed] 
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sary. for us to consider the question 
whether the compromise did or did not 
attempt io create a mortgage. Prima 
facie, having regard to the language used 
end the intention that the property shall 
not be liable to be transferred or encumber- 
ed so as to prejudice the plaintiff, it was 
in the néture of a mortgage. The mere 
fact that it was not registered or not pro- 
perly attested would not make a docu- 
ment inadmissible, but we think it is not 
necessary to express any final opinion on the 
point in this case. 

It has been contended before us that 
inasmuch as the court has merely ordered 
that the decree should be passed in terms 
of the compromise it was not necessary 
to incorporate the whole of the compromise 
into the operative portion of the decree. 
No doubt the lower Court intended to 
incorporate the whole of the compromise 
into the operative part of the decree as 
was actually done when the decree was 
prepared. We might also add that even 
if our view had been different, we would 
not have readily accepted the contention 
that the direction that the money decree 
to be paid in instalments should be 
realized in case of default by sale of the 
property specified in the execution depart- 
ment would .necessarily be a provision 
which would amount to an agreement not 
relating to the suit. We accordingly 
allow the appeal and setting aside the 
decree of the court below dismiss the suit 
with costs throughout. 

N. Appeal allowed. 


aana naman. 


LAHORE HIGH COURT. 
Miscellaneous Second Civil Appeal No. 1059 
of 1932. 

December 21, 1932. 


SAPP, J. 
KESAR SINGH AND ANoTHER— 
APPELLANTS 
Versus 
BANSI RAM AND OTHERS— OREDITORS—- 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 
r. 20—Omission to implead a 
Whether can be condoned, ; 

Where of three appeals against an order two were 
rgjected on the ground thata necessary party was 
not made a respondent and the third was accepted 
on merits but the court refused to condone the 
omission toimplead in the other two appeals: 

Held, that under the circumstances the court 
might well have exercised the discretion vested in 
it by O. XLI, r. 20 and condoned the omission 


0. XLI, 
necessary party— 


Y and it would be unjust if all the matters dealt with by 


ide 10 
the same order couldnot be re-opened owing-to & 
pure technicality. i 

Miscellaneous Second Civil Appeal from 
an order of the District Judge, Feroze- 
pore, dated April 7, 1932, affirming that 
of the Senior Subordinate Judge, Feroze- 
pore, uated October 13, 1931. ° 


Messrs. Fakir Chand and Chandra Gupta, 
for the Appellants. 
Mr. B. P. Khosla, for the Respondents. 


Judgment.—Bhagat Singh was adjudi- 
cated an insolvent on. July 19, 1930, ona 
creditor’s petition presented on December 
2, 1929. On April 17, 1931, the Official 
Receiver, applied to the Insolvency Court 
for the annulment of six transfers effected 
by the insolvent in favour of different 
persons. The Insolvency Court accepted 
the application of the Official Receiver- 
and in a very brief and summary order 
annulled the transféts in question. Two 
of these alienations were in favour of 
Kesar Singh and Bur Singh the latter of 
whom having died on September 9, 1931, 
is represented by Mal Singh and both 
these persons preferred a joint appeal to 
the District Judge. They failed to implead 
the Official Receiver and on that ground 
their appeal was dismissed. In an appeal 
by a third alienee named Bagga Singh 
the Official Receiver wasimpleaded and 
the learned District Judge, was asked to 
condone the omission in the appeal of 
Kesar Singh and Mal Singh owing to the. 
appeal of Bagga Singh being covered by’ 
the same orderof the Insolvency Court. He, 
however, did not see his way to accept’ 
this contention. _ 

In my opinion, the circumstances were 
such that the learned District Judge might 
well have exercised the discretion vested 
in him by O. XLI, r.20 and directed that 
the Official Receiver be made a respond- 
ent in the appeal. The appeal of Bagga 
Singh has, 1 understand, been accepted 
and the case remanded to the Insolvency 
Court for decision of two issues and it 
seems to me unjust that while the good 
faith of the alienation in favour of Bagga 
Singh has to be determined the alienations 
in the case of Kesar Singh and Mal Singh 
which were dealt with by the same order 
cannot be re-opened owing to a pure. 
technicality. f 

For the above reasons I accept the 
appeal and remand the case to the lower 
Appellate Court with the direction that 
the Official Receiver be impleaded in the ` 
appeal. and the appeal heard and disposed - 
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of in accordance with law. Parties will 


bear their own costs in this courts: 
N. Appeal accepted. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 


Miscellaneous Application No. 7 of 1933. 
February 24, 1933. 
Macnarr, J. C. 
KRISHNA MURARILAL AND OTHERS 
— APPLICANTS 


Versus - 
EMPEROR—Non-APPLIcAnt. 

Criminal Procedure Code (Act V of 1898), s. 520— 
Magistrate examining accused on detailed instruc- 
tions of Counsel for prosecution—Transfer of case, 
propriety of. ` 

Where during examination of the accused the 
Magistrate made use of a document which he stated 
he had obtained from Counsel for the prosecution, 
and he put anumber of matters to the accused 
under examination in one question: 

Held, that it was improper for the Magistrate to 
base his examination of an accused on detailed in- 
structions given by Counsel for prosecution; and 
that as failure totake a firm and impartial line 
might result in failure to write an impartial judg- 
ment, it was expedient for the ends of justice to 
direct a transfer of the case, 


Application for transfer under s. 526, 
Criminal Procedure Code, of Criminal Case 
No. 57 of 1932, from the file of Mr. Mukerjee, 
Magistrate, First Class, Nagpur, to that of 
any other Magistrate. 

Messrs. C, B, Parakh and Hidayatullah, 
for the Applicants. 

Mr. V. Bose, for the Crown. 

Order.—The four applicants have ap- 
plied for transfer of a case, in which they 
were the accused, from the file of Mr. G. 
L. Mukerjee, Head-Quarters Magistrate, 
Nagpur, to another competent court. The 
trial has been proceeding for a long time 
and the applicants made no application 
for transfer until it reached.a stage at 
which they were examined. At this stage 
. the Magistrate made use of a document 
which he states he had obtained from 
Counsel for the prosecution. While there 
can be no objection to suggestions on the 
part of the prosecuting -Counsel, it appears 
improper for the Magistrate to base his 
examination of an accused on detailed in- 
structions given by Counsel for the prosecu- 
tion, Some of the questions put by the 
Magistrate have been read to me: they are 
very badly framed as a number of matters 
are put to the accused under examination 
inone question. The Magistrate does not 
seem to have applied his mind to the point 
of tke suitability of the questions, Tha 
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procedure of the Magistrate does suggest 
that he is too apt to be influenced by sug~ 
gestions made by the prosecuting Counsel. 
Another fact which is not disputed is that, 
the record of the evidence contains a good- 
deal of material which he should not have. 
done. Ifthe Magistrate failed to give at- 
tention to objections made when that evi- 
dence was recorded, itis at least doubtful, 
whether he will be able to discriminate 
between admissible and inadmissible evi-: 
dence when he delivers judgment. The 
learned District Magistrate when dismissing. 
the application for transfer, remarked:— 
“He will get no thanks at all from trying be to all 
things to all sides and never taking a firm and 
impartial line of his own with both sides. The record 
of the evidence does seem to contain a good 
deal which will have to be discarded from the, 


Magistrate’s mind before he comes to a final deci- 
sion.” i 


Failure to take a firm and impartial line 
may clearly result in failure to write an 
impartial judgment. If the Magistrate's 
conduct does not show that he is biased on 
behalf of the prosecution, this conduct has 
nevertheless been at times unfair to the 
accused. In my opinion it is expedient for 
the ends of justice to direct a transfer of 
this case. Another Magistrate should not 
find equally difficult in distinguishing bet- 
ween the relevant and irrelevant portions of 
the evidence on record and should be able 
to deal impartially with the suggestions 
made or arguments put forward by Counsel 
on the other side. The applicants have ~ 
not asked for ade novo trial and I direct 
under the provisions of s. 526 (a) of the Cri- 
minal Procedure Code, that the case should 
proceed at the stage of examination of the 
accused. The accused should again be 
examined. The District Magistrate should 
select the officer who will conduct the ‘trial. 
N. Order accordingly. 


ALLAHABAD HIGH COURT. 
Criminal Revision Application No. 563 
of 1932, i 
April 27, 1933. 
BENNET AND BAJPAI, JJ. 
RUDRA DAT BHATT— APPLICANT 
versus 
EMPEROR—OppositTe PARTY. 
U. P. District Boards Act (X of 1920), ss. 84 (1), 
(2), 182—Criminal Procedure Code (Act 1 
8. 197—Penal Code (Act XLV of 1860), s. 
Sanction for prosecution—Whether should be direct- 
ed toa particular office-—Contract for supply of 
thousant yards of coir matting —Wheth:r occasional 
sale of single articles ~xemption under Se 34 (2) (E) 
—Applicability. i 
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There is no provision in s. 197, Oriminal Proce- 
dure Code, fora sanction to be addressed to any 
particular officer. A sanction is am order directing 
the prosecution of a certain person and in the ordi- 
nary way that order is conveyed to the authorities 
who are responsible for initiating prosecutions in 
the locality in question. Prosecution under s. 168, 
Penal Oode, read with s. 34, U, P. District Boards 
Act, need not be started on a complaint of the Board 
or of some person authorized by the Board. Sec- 
tion 182, U. P, District Boards Act, does not apply 
to the case as it does not purport to deal with 
offences referred to in the Act. 

Section 34 (1), U. P; District Boards Act, refers in 
general terms to “A member ofthe Board ” and is 

“not limited to members of particular communities and 
8. 34(2: refers to occasional sale of single articles 
as distinct from contracts. Contracts for the supply 
of thousand yards of coir matting cannot be con- 
sidered to be occasional sales of single articles. The 
exemptions under s,3t (2) (f) do not apply to such 
contracts. 


Criminal Revision Application from an 
order of the Sessions Judge, Kumaun, dated 
July 25, 1932. ` 

- Messrs. P. L. Banerji and K. N. Katju, 
for the Applicant. i 

The Assistant Government Advocate, for 
the Crown. ` 

Order.—This is an application in revi- 
sion on behalf of one Pandit Rudra Datt 
Bhatt, who has been convicted under s. 168, 
Penal Code, read with s. 34, District 
Boards Act, and sentenced to four months’ 
simple imprisonment and a fine of Rs. 1,000 
or three months’ simple imprisonment in 
default of payment. The charge framed 
against the accused was that being a 
member ofthe District Board of Almora 
from November 1928 to November 1930, he 
carried on during this period the business 
of supplying coir matting to the said District 
Board in the name of Gangaram Kishori- 
mohan thus engagingin trade without the 
permission of the Commissioner contrary to 
8, 34 (1), District Boards Act, and thereby 
committed an offence 
s. 168, Penal Code. The conviction and 
sentence of the Magistrate was upheld on 
appeal by the learned Sessions J udge. The 
finding of the Sessions Court is that there 
was : 

“a carefully worked out scheme to get something 


like a 10) per cest. profit from the Board while the 
appellant was a member of it," 


and that : i 

“in one year the District Board paid Rs. 1,005, and 
for matting the price came to `a little under Rs. 950. 
The price of the matting with freight as entered in 
the ledger of the accused came to about half that 
amount.” ` 


“The points in regard to the facts were 
not pressed before us and we consider that 
the facts found are correct. The argument 
which have been addressed to us are argu- 
ments on points of.law. In the first place 
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it was argued that the sanction in 
this case was not sufficient and that the 
prosecution had not been properly initiated. 
There was a letter of sanction from ‘the 
Local Government stating that Government 
gave sanction under s. 197, Criminal Pro- 
cedure Code, to the prosecution of the ac- 
cused under s. 168, Penal Code, read with 
s. 34, District Boards Act, and thas the ac- 
cused was formerly a member of the Al- 
mora District Board. The Local Govern- 
ment further directed that the trial should 
be held in the Court of Rai Sahib Pandit 
Gokaran Nath Ugra, Deputy Collector- of 
Aimora, This sanction was conveyed ina 
letter addressed to the Deputy Commis- 
sioner of Almora and the Deputy Commis- 
sioner apparently had an enquiry made 
by the Tahsildar anda complaint was filed 
in the court, by the Assistant Inspector of 
Schools, Kumaun. An argument was ad- 
dressed to us that the sanction was ad- 
dressed tothe Deputy Commissioner and he 
should have filed a complaint. There is 
no provision ins.197,Criminal Procedure 
Code, for a sanction to be addressed to any 
particular officer. A sanction is an order 
directing the prosecution of a certain person 
and inthe ordinary way that order is con- 
veyed to the authorities who are responsible - 
for initiating prosecutions in the locality 
in question. That was what was done in 
the present case and we do not see that 
there was anything irregular in the pro- 
cedure. The sanction was given in_ the 
present case because when the accused was 
a member ofthe District Board he was 
not 1emovable from his office without the 
consent of the Local Government. A fur- 
ther argument was addressed to us. Under 
s. 182, District Boards Act of ‘1922, the 
following provision is made : 

“Unless otherwise expressly provided, no court 
shall take cognizanre of any of the offences punishable 


under this Actor under any rule or by law except 
on the complaint of, or upon information received 


from the Board or some person authorised by the’ ° 


Board by general or special orderin this behalf.” 


The argument for the applicant was that 
the present prosecution should have been 
started under this section on a complaint: 
ofthe Board or some person authorised by’ 
the Board and thatthis has not been done. ` 
But the section refers to “offences punishable ' 
under this Act or under any rule or bye-law.” ' 
The present offence is not an offence which ` 
falls within this description. It was argued 
that the present offence was one under ' 
s. 34, District Boards Act. That may be so 
but it is not punishable under s. 34, 0 
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the contrary it is punishable under s. 168, 
Penal Code. Section 34, sub-s, (1) runs as 
follows: 

“A member of the Board who, otherwise than 
with the permission in writing of the Commissioner, 
knowingly acquires, or coutinues to have directly or 
indirectly by himself or his partner, any share or 
interest in any contract or employment by, or on 
behalf of the Board shall be deemed to have com- 
mitted an offence under s. 163, Indian Penal Code.” 


There is no penalty prescribed in s. 34 
itself, and to ascertain a penalty we have 
to look to s. 198, Penal Code. Learned 
Counsel argued that because reference was 
made to s. 168, Indian Penal Code, therefore, 
that section was incorporated into s. 34, 
District Boards Act. He referred to a 
ruling of their Lordships of the Privy 
Council reported in Secretary of State 
v. Hindustan Co-operative Insurance Society, 
Ltd., (1). That ruling was on a point which 
is different from the point before us and 
the ruling merely laid down that where a 
statute is incorporated by a reference into 
a second statute the repeal of the first 
statute does not affect the second. We 
think therefore that the ruling cannot be 
applied in the further extended meaning 
which learned Counsel desires. If s. 182 
had been intended to cover the present case 
it would have referred to “offence puni- 
shable under this Act or any Act referred 
to in this Act or any rule or bye-law.” As 
the wording of s. 182 is different and does 
not purport to deal with offences referred 
to in the Act we consider that s. 182. has 
no application to the present case. 

An argument was next made as to 
whether this was a,contract given by the 
Board or not. The contracts in question 
were given by the Educational Committee 
of the Board under the provisions of ss 63-A. 
and 65-A, District Boards Act, which 
empower the Educational Committee to 
give contracts for educational purposes, but 
the wording in s. 34 is not merely a 
contract by the Board but a contract by 
or on behalf of the Board. We consider 
that a contract given in accordance with 
the Act by the Educational Committee is 
a contract given on behalf of the Board. 
We may also refer to the definition of 
Board in s.3 of the Act where it is stated 
-that Board includes in any case where a 
power is expressed as being conferred or a 
duty as being imposed on a Board, a 
committee appointed by a Board. It was 
further argued that the contracts were given 

(1) 132 Ind. Oas. 748; AI R 1931 P O 14934681 A 
959; 59 O 55;(19'1) A LJ 475; 33 Bom. LR 1006; 
35 OW N 794; (1931) M W N695; Ind, Rul (1931) 
p O 236 (P 0). 
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by the Educational Committee and that 
accused was not a member of the Education 
Committee and therefore it was said he 
would not be guilty of the offence under 
s. 34, but s. 34, sub-s. (1) refers in ge- 
neral terms to “A member of the Board” 
and is not limited to members of particular 
committees. The next argument addressed 
to us was that the accused would be 
exempted under s. 34 (2) (f) which states 
that the section does not apply to a person 


“having a share;or interest in the occasional sale to ` 


the Board of an article, in which he regularly trades, 
up to a value not exceeding, in any ‘one year, such 
amount as the Board with the sanction of the 
Local Government fixes in this behalf.” ` 

It is not shown that any amount has 
been fixed under this sub-section. We 
consider that the sub-section refers to 
occasional sales of single articles as distinct 
from contracts. In the present case the 
accused entered into contracts for the 
supply of thousand yards of coir matting. 
Such contracts cannot be considered to be 
occasional sales of single articles. The 
exemptions atherefore do not apply. Some 
argument was made in regard to an alleged 
irregularity in the signature of one contract 
and it was said that Ex. 25 was signed 
by the Chairman of the Educational Com- 


mittee ‘instead of by the Secretary as- 


prescribed by s. 65-A (4). This document, 
Ex. 25, does not appear to be a contract 
but an order by the Chairman directing the 
purchase of certain articles including matt- 
ing. No irregularity isshown. If there was 
any such irregularity it does not appear 
to us that would have any bearing on the 


guilt of the accused. We consider that. 


the conviction of the accused under s. 34, 
District Boards Act, read with s. 168, Penal 
Code, is correct. On the question - of 
sentence we consider that this is not a case 
in which any further period of imprisonment 
should be undergone and accordingly we 
reduce the period of imprisonment to the 
period already undergone, which is only a 
few days and we maintain the sentence of 
fine of Rs. 1,000 or three months’ simple 
imprisonment in default. 
consider the fine excessive in view of the 
illegal profit which the accused is found 
to have made. If the fine has been 
paid the bail bond will be cancelled. 
N. Conviction maintained. e 


We do not. 
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NAGPUR JUDICIAL COMMISSIONER'S 
; COURT ° 


Second Appeal No. 402-B of 1931. 
; August 10, 1933. 
SUBHEDAR, A. J. C. 
NAMDEO SHANKAR PATIL— 
PLAINTIFF—APPBLLANT 


versus 
RAMRAO MAROTI PATIL— 
‘DEFENDANT - RESPONDENT. 

p Civil Procedure Code (Act V of 1908), O. XLI, 
: 7. 22()—Trial Court deciding tssue—Party not 
- challenging it in lower Appellate Court~ Whether can 

be challenged in second appeal—Evidence Act (I of 

1872), s. 85—Record of Rights—Entries as to valuation 

— Admissibility of 

. Order XLI, r. 22() of the Civil Procedure Code, 


- does not authorise a respondent to make out a case 
: efor a decree for the same amount by questioning an 


`? adjudication as to a right or principle found against 


him and as to which no appeal or objection has 
been filed by him for the reason that the expression 
“ support the decree" means support the decision 
and doesnot refer to the quantum of the decree. 
Sri Ranga Thathachariar v. Srinivasa Thathachoriar 


(1), Gangamma v. Veerapoa Naick (2), Kishna 

ishore v. Din Mohamad (3), Mansa Ram v 
Mohamad Husain (4), Kailesh Chandra Guha v 
Bechai Gope (5), Gopal Ukera v. Bengal-Nagpur 
Ry. Co Lid. (6) and P. L. S.A. R.S Chetitar Firm 
v. R. M. P. Chettiar Firm (7), reliedon. Gokul 
Krishna Banerji v. Secretary of State for India 


(8), dissented from. 

Consequently, where the decision of the trial Coart 

on a particular issueis not legally challenged in 
the lower Appellate Court, it “becomes final and 
binding upon him and it cannot be challenged in 
second appeal. 
. Where the law does not reguire valuation to be 
given: in the register of Record of Rights, the entries 
in the Record of Rights as tovaluation are irrelevant 
and hence inadmissible under s. 35, Evidence Act. 
Rai Bhaiya Dirgaj Deo Bahadur v. Beni Mahto (9, 
relied on. 

Second Appeal against the decree of 
the’ Additional District Judge, Akola, in ©. 
A. No. 101 of 1930, dated October 10, 1931, 
arising out of the decision in Civil Suit No. 76 
of 1929, in the Court of, Sub-Judge, Second 
Olass, Akot, dated April 29,1930, 

Mr. M. R. Bobde, for the Appellant. 

Messrs. W. R. Puranik, M. D. Khan- 
dekar, S. G. Sapkal and G. R. 
the Respondent. 

Judgment.—This appeal by the plaint- 
iff arises out of a suit for pre-emption. 
The facts necessary for the purposes of 
the present appeal are that the second 
defendant transferred his field No, 90 of 
Mouza Akolkhed tothe first defendant for 
a consideration of Rs. 142-8-0 on October 
1, 1928, under Ex. P-1, without giving ‘to 
the plaintiff, who isa co-occupant, a notice 
as required by the Berar Land Revenue 
Code. The plaintiff therefore claimed to 
pre-empt the field on payment of Rs. 149-8-0 
only. Among other pleas the contesting 
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defendant alleged that the amount men- 
tioned in the deed of transfer was only 
nominal, that the market value of the field 
was at least Rs. 2,000 and that if the 
plaintiff desired to pre-empt he must pay 
the market value before taking possession. 
The fifth issue framed for trial was whe- 
ther the plaintiff was entitled to claim the _ 
field on payment of the amount of re- 
linquishment or on payment of the market 
value, and the sixth issue appertained to 
the market. value of the field. On the 
fifth issue the decision of the trial Court 
was that the plaintiff could pre-empt by 
paying only the market value of the field 
which the Court found tobe Rs. 500 at 
the date- of the transfer. A decree was 
accordingly passed in favour of the plaint- 
iff ordering him to deposit Rs. 500 minus | 
the costs of suit for payment to the first de- 
fendant by a certain date and take posses- 
sion of the field. gh 

The plaintiff was apparently satisfied 
with this decree but the first defendant 
appealed and among other grounds ques- 
tioned the finding of the trial Court on 
the sixth issue as to the market value of 
the field. The lower Appellate Court after 
dealing -with the evidence on the point 
came to the conclusion that the market 
value of the field was Rs. 1,230 and 
accordingly raised the pre-emption price 
from Rs. 500 to that amount. Against 
this decree of the lower Appellate Court 
the plaintiff has filed the present second 
appeal, 

The first four grounds were abandoned 
and only two points were pressed in the 
appeal: 

(1) that on the facts foundthe principle’ 
adopted by the Courts below of fixing 
the price of pre-emption according to the 
market value was wrong in law, and ' 

(2) that the lower Appellate Court 
wrongly refused to rely on the entries in 
certain Record of Rights relating to the 
valuation of some other fields sold in 
1928-29 on the ground that the witnesses 
with regard to those sales were not ex- 
amined by the plaintiff to prove those 
sales, 

On behalf of the respondent objection is 
taken to the appellant's right to challenge 
the decision of the trial Court of the fifth 
issue for the first time in second appeal 
on the ground that no such objection was 
taken by the appellant before the lower 
Appellate Court as required by law, viz., 


either by filing an appeal or _cross-objec- 


tion. For the appellant it jis conceded 


1933 


that neither an appeal nor cross-objection 
was filed by him but it was urged that 
the appellant, as a respondent to the first 


appeal, ‘exercised his right of support- 
ing the decree of the trial Court 
disallowing the claim of the then 


appellant to the extent of Rs. 1,500 out of 
Rs,.2,000 which the first defendant had 
claimed as the price of pre-emption, by 
objecting to the finding of the trial Court on 
the fifthissue. It was, therefore, contended 
that as the lower Appellate Court decided 
the point thus raised by the appellant, as 
it did, in para. 17 of its judgment by 
agreeing with the finding of the trial Court 
that the price of pre-emption was the 
market value of the field, the appellant has 
a right to challenge that finding in the pre- 
sent appeal. 


This contention is undoubtedly very in- 
genious but cannot bear examination. In 
attempting to support the trial Court’s 
decree disallowing Rs. 1,5000n the ground 
decided against him, viz., thatthe principle 
of fixing the price of pre-emption should not 
be the market value of the land, the appel- 
lant also indirectly challenged the correct- 
ness of the decree of Rs. 50u passed against 
him. This obviously he could not do under 
'O:XLI, r, 22 (1) of the Civil Procedure 
Code, because both parts of the decree, viz., 
“allowing the claim of Rs. 500 and disallow- 
ing. the one for Rs. 1,500 rested on the same 
principle determined by the fifth issue. 
The only way inwhich the appellant could 
support the disallowance of the claim of 
Rs. 1,500 was by showing that the evidence 
on the sixth issue regarding the market 
value of the land was rightly appreciated 
by the trial Court and not by challenging 
the principle of valuation which was the 
subject-matter of the fifth issue. 


The weight of authorities is also against 
the view that the appellant could in law, 
challenge the decision of the trial Court on 
the fifth issue inthe way he did challenge it 
in the lower Appellate Court. It. has been 
heldin a series of casesthat O. XLI,r. 22 (1) 
of the Civil Procedure Code, does not 
authorise a respondent to make out a case 
for a decree for the same amount by ques- 
tioningan adjudication asto a right or 
principle found against him and as to which 
no appeal or objection has been filed by 
him for the reason that the expression 
“support the decree” means support the 
decision and does not refer to the quantum 
ofthe decree: Sri Ranga Thathachariar y, 
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Srinivasa Thathachariar (D, Gangamma v. 
Veerappa Naick (2), Kishna Kishore v 
Din Muhammad (3), Mansa Ram v. Muham- 
mad Hussain (4), Sailesh Chandra Guha v. 
Bechai Gope (5), Gopal Ukera v. Bengal 
Nagpur Railway Co. Ltd. (6), and P. L. 5. 
A. R. S. Chettiar Firmy. R. M. P. Chettyar 
Firm (T). Acontrary view has undoubted- 
ly been taken in Gopal Krishna Banerji v. 
Secretary of State for India (8) whiċh, with 
due respect, does not commend itself to me. 
I, therefore, hold that since the decision on 
the fifth issueby the trial Court was not 
legally challenged by the appellant before 
the lower Appellate Court it has become 
final and binding upon him and he cannot 
challenge it in the present appeal. 

The lower Appellate Court was undoubted- 
ly inconsistent in rejecting the Record of 
Rights entries as to valuation of certain 
fields in the case of the appellant and 
accepting the samein the other connected 
case. But itis 1ightly contended for ihe 
respondent that these entries do not sat- 
isfy the provisions of s.35 of the Indian 
Evidence Act and were irrelevant. Rule 14 
of the “Notes on the Record of Rights 
sample entries” appearing at p. 177 of 
the Berar Land Records and Survey 
Manual, 1917, was modified by the Notifica- 
tion No. 27 of November 29, 1923. The 
effect of this modification was that the 
patwaris were relieved of the duty of enter- 
ing ın the Record of Rights register the 
amounts of consideration of bonds or deeds 
under which transfers had taken place. 
The Record of Rights entries as to valuation 
on which the appellant relied are of the 
year 1928-1929. Asthe law did not then 
require valuation to be given in the register 
of Record of Rights it follows that the entires 
relied on the appellant were irrelevant 
and, therefore, inadmissible under s. 35 of 
the Indian Evidence Act: Rai Bhaiya 


Dirgaj Deo Bahadur v., Beni Mahto (9). 
(1) 144 Ind. Cas 472; 50 M866;A IR 1927 Mad. 


Bl 26 LW 125;53 M L J 189; 39 MLT 


4. 

(2) 131 Ind. Cas. 833; A I R 1931 Mad. 513; Ind, 
Rul (1931) Mad. 593. 

(3) A I R1929TLah 684 ` 

(4) 116 Ind. Cas 283; AIR 1928 All. 624; LR 
A 232 Rev;12R D419. 
a €4 Ind. Oas. 124; AIR 1925 Cal. 94; 4OCLJI 


(6) 113 Ind. Cas. 377: 560 L J £85; A IR 1933 Cale 
165; Ind Rul. (1933) Cal. 415 
(7) 144 Ind. Cas, 1007; A I R 1933 Rang, 120;6R 


17. 
(R) 137 Ind. Cas 116. A I R 1932 Pat. 134; 12P L 
T 654; Ind. Rul. (132) Pat. 136. 5 
(9) 47 Ind. Oas. 1: 22 C W N 439: (1918) MWN 
305; 280 L J 1; 23M L T 382;20 Bom, LR 712; 12 
Bur, L 'T 88 (P O).. 
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The decision of the lower Court on this 
matter is, therefore, justified. - 

The result is that on both the points 
urged the appeal fails and is dismissed 
with costs. 


N. Appeal dismissed. 


_LAHORE HIGH COURT. 
First Civil Appeal No. 888 of 1928. 
March 16, 1933. 
TEK CHAND AND CoLDsTREAM, JJ. 
Tue MUNICIPAL COMMITTEE, 
GUJRANWALA, Turoves HAVELI RAM, 
SECRETARY —Derenpant — 
_APPELLANT 
` r ` VETSUS 
PRABH. DIAL AND OTHERS—PLAINTIFFS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O, XXII, 
17. 4, 9— Death of one of two co-owners, respondents to 
an appeal—Non-impleading of legal representatives 
—Appeal, if abates in toto—Appellant Municipal 
Committee failing toimplead legal representatives 
of deceased respondent in  time—Limitation Act 
(IX of 1908: 8. 5—Ezxtension of time under—Whe- 
ther can be allowed— Interest Act (XXXII of 1889), s. 1 
Pa for damages for breach sf contract—A pplicabi- 

ity. E 

- Where ina case a Municipal Committee is the 
appellant anda respondent to the appeal dies with- 
in the Municipal limits of the appellant Committee 
and the appellant fails to implead the legal repre- 
sentatives of the deceased respondent within time, 
extension of time under s. 5, Limitation Act, should 
not be granted. 

On the death of one of the respondents to an appeal 
who are co-owners, each entitled to a half sharein 
the property concerned, and on non-impleading of 
the legal representatives of the deceased respondent 
within time, the appeal abates only in regard tothe 
share of the deceased respondent in the decree, 

- Sant Singh v, Gulab Singh (1), applied 

Where money sued for is not a debt or sum pay- 
able at a certain time or otherwise, but damages for 
breach of contract, the Interest Act does not apply. 


First Civil Appeal from the decree of the 
Senior Subordinate Judge, Gujranwala, 
dated December 22, 1927. 

Dewan Mehar Chand and Mr. Muham-° 
mau Rafiq, for the Appellant. 

i Mr. Kidar Nath Chopra, for the Respon- 
ents. 


Coidstream,J.—On January 20, 1924, the 
Municipal Committee of Gujranwala sold 
some building sites in the Municipal area 
“to Prabh Dayal for Rs. 6,050. Subsequent- 
ly. Prabh Dayal with the consent of the 
Municipal Committee associated with him 
as partner in this purchase one Kirpa Ram 
who became co-owner of the property with 
Prabh Dayal. Prabh Dayal and Kirpa Ram 
completed their part of the contract by 
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depositing the price in the manner agreed 
upon, but the Municipal Committee were 
unable to put the vendees in possession of 
the area sold because it was found that a 
part of it was the. property, not of the 
Municipal Committee, but of the Govern- 
ment in the Public Works Department. 
After making several ineffectual demands 
to be put in possession of the land pur- 
chased, Prabh Dayal and Kirpa Ram insti- 
tuted a suit, from which this appeal arises, 
on January 18, 1927, praying for refund 
of the price paid, i. e., Rs. 6,050 together 
with Rs, 2,173-14-6 as interest, by way of 
damages, and afurther sum of Rs. 606 
on account of damages for “physical and 
other troubles”. ; 

The Senior Subordinate Judge, Gujran- 
wala, decreed the claim in full. Against 
this decree the Municipal Committe have 
preferred an appeal to this court in respect 
ofthe items of Rs. 2,173-14-6 and Rs. 506, 
allowed on account of damages. 

In or about October, 1930, Kirpa Ram 
died. In August, 1931, the Committee ap- 
plied under O. XXII, rr. 4 and 9 of the 
Code of Civil Procedure for an. order 
allowing Kirpa Ram’s sonsto be implead- 
ed as his representatives. By this time the 
appeal had abated and the Committee have | 
asked for an extension of limitation in 
their favour under s.5 of the Indian Limit- 
ation Act. For such an extension, I am. 
unableto see any good ground. 

The petitioner is not an ignorant villager. 
or a pardanashin lady, or other person 
with no facilities for keeping in touch with 
the opposite party. On the contrary, the 
Committee was in a peculiarly favourable 
position in this respect, for deaths in the 
Municipal limits must be reported to the. 
Committee, and the Municipal staff isa 
large one andincludes inspectors and others 
who would naturally in the course of their 
duties come to know of the death of a 
citizen. I would accordingly dismiss this 
application. 

The appeal will not, however, wholly 
abate. The respondents were admittedly 
co-owners, eachentitled to a half-share in 
the property concerned.-- In such cases the 
principle to be followed is laid down in 
Sant Singh v. Gulab Singh (1), in accordan- 
ce with which it must be held that the 
appeal has abated only in respect of Kirpa 
Ram's share in the decree. 

Upon the merits I am unable to see force 
in the appeal, so far as it concerns the 

(1) 114 Ind Cas.417; 10 Lah. 7; AIR 1928 Lah. 
572; 30 P LR 458, 
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item of Rs, 2,178-14-6. lt is urged by 
Diwan Mehr Chand that interest ought not 


to be allowed as the formalities required 
by the Interest Act, 1839, were not com- 
plied with. But the Interest Act, has no 
applicability in the circumstances of this 
case, for the money sued for is not a debt 
orsum payable at a certain time or other- 
wise.. Whatis being sought in this case is 
damages for breach of contract. The 
assessment of the damages at an amount 
equivalent to interest at one percent. for 
the period during which the plaintiffs were 
deprived of their property seems to me to 
be reasonable. We have it from the state- 
ment of Bihari Lal, P. W. No. 6, himself a 
Municipal Commissioner, that the ordinary 
rate of interest at the time of the suit was 
one per cent. per mensem. So far as it 
concerns this part of the decrée the appeal 
must therefore be dismissed. 

Forthe award of the sum of Rs. 506 on 
account of other expenses there does not 
appear to be any justification. There is 
no evidence on the record to show that 
the plaintiffs were subjected to any pecu- 
liar mental worry and as regards this part 
of the case there is merely a vague state- 
ment to the effect that Prabh Dayal had to 
go to Gujranwala several times from 
Ferozepore in order to take possession of 
the property. Theactual expenses incurred 
for this have not been proved, nor has it 
been shown that any journeys for this 
purpose were necessary. 

I would accordingly accept the appeal in 
respect of the item of Rs. 506 and modify 
the decree soas tomakeit one in favour. 
of Prabh Dayal for Rs. 4,111-15-3, affirming 
the decree for Rs. 4,364-15-3 in favour of 
Kirpa Ram, The order of the lower Court 
as regards the future interest and costs will 
stand. The respondents will get their costs 
in this court. 

Tek Chand, J.—I agree. 

N. Appeal accepted. 


—_——— 


PATNA HIGH COURT. 
Appeal from Original Order No. 284 
: of 1930. 
September 1, 1933. 

Wort AND KULWANT SAHAY, JJ. 
LALDHARI PRASAD AND OTHERS— 
DECREE-HOLDERS— APPELLANTS 
Versus 


NILKANTH PRASAD SINGH AND OTHERS 


— PETITIONERS—RESPONDENTS. 


Civil, Procedure Code (Act V of 1908), -8, 80, f 
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‘sale as between the decree-holders and 
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0. XXI, r. 90,0. XXII—Application to set aside sale 
—Omission to implead legal representatives of proper 
but not necessary parties —Effect of —Major describ. 
ed as minor—Proceedings, if vitiated—Inadequate 
price: obtained not due to irr egularities—Sale, validity 
of. 

In proceedings toset aside a sale, omission to 
implead legal representatives of certain transferees 
of the property on their death, is a mere irregula- 
rity which cannot result in the sale being a nullity, 
as they were not neceśsary parties in the action and 
hence in the execution proceedings, though they 
were proper parties. The mere fact that they wera 
parties in the suit does not mean that’they were 
necessary parties to the execution proceedings, 
Sital Prasad Roy v. Asho Singh (1), referred to, 

It is impossible to hold that although an action 
could have been brought against the necessary parties 
leaving out the parties who are merely proper partieg 
that execution could not proceed without their being 
added as parties, Their not being joined does not 
result in the aplitting up of the security, 

Description of certain majors as minors is at the 
most a mere irregularity and does not result in the 
the mort- 


gagors being a nullity, Lanka Sanyasi v, Lanka 
Lakshman Naidu (3), distinguished. 
Order XXT, r. 99, Oivi} Proce lure Code, relat- 


ing to the setting aside of a sale on the ground 
of irregularity and fraud provides also that 
substantial injury which is alleged in connec: 
tion with this point, must have ‘resulted from 
such irregularity or fraud. Where the irregular’= 
ties that have taken place cannot in any way be 
sail to have resulted in the inadequate price ob- 
tained for some ofthe properties, the validity of 
the sale is not affected à 
Appeal from an order of the Subordinate 
Judge, Monghyr, dated December 3, 1930, 
Messrs. Murart Prasad, L. K, Jha, R, 
Misra, R. Chaudhury, Harnandan Prasad, 
Janak Kishore Chaudhury, Mathura Prasad 
and B. P. Sinha, for the Appellants. 
Messrs. S. N. Banerjee, J. K. Prasad TI, 
Amir Ali Khan Warsi and'K. P. Upadhay, 
for the Respondents. 


Wort, J.—This is an appeal by the 
decree-holders against the decision ‘of the 
Subordinate Judge in an application by the 
judgment-debtors to set aside a sale in 
execution of a mortgage decree. 


The objections taken in the court below by 
the judgment-debtors were first, that £s 
there had been a transfer of a 4 annas share 
of one.Madho Bibi in -the decree, to the 
wives of some of the mortgagors, notice was 
required under O. XXI,r. 16, Civil Procedure 
Code as the transferees had applied for 
execution together with the cther decree- 
holder. Nosuch notice had been served ; 
the notice required by O. KAT, r. 22, had not 
been served; the notice required by r. 66 
of the same Order had not been served; the 
sale proclamations had not been served on. 
the spot; the price obtainedinthe execution 
sale was inadequate ; that certain of the 
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judgment-debtors were dead at the time 
that the execution was taken out; that the 
heirs have not been brought on the record, 
and that as regards some of the judgment- 
debtors, although they had in fact attained 
their majority, were described in the execu- 
tion proceedings as minors dnd had been 
proceeded against as such. 

The Judge in the court below decided 
the point as regards O. XXI, r. 16, in favour 
of the objectors and the second point under 
O. XX! r. 22 against them. He alsodecid- 


ed that notice under O; XXI, r. 66, had been’ 


served; that the proclamations had been 
served on the spot; that so far as the price 
obtained at the sale was concerned the price 
of certain properties was inadequate. He 
also decided that certain judgment-debtors 
were dead and that their heirs had not been 


brought onthe record, and that although - 
certain persons who were majors were des-° 


cribed and proceeded against as minors, yet 
this .constituted merely an irregularity. 
But on the other points in which the objec- 
tors succeeded the learned Judge set aside 
the-sale. 

The only points which are contested by 
either side in this court are those relating 
to O. XXI, r. 16, the question of the death 
of certain judgment-debtors and the point 
relating to the minority of the others. So 
far as regards the notice required by 
O. XXI, r. 16, in cases when the transferees 
of the decree applied for execution, 
fact was not brought to the notice of the 
learned Subordinate Judge in the court 
below. It appears thal the transfer of the 
interest in the decree was made prior to the 
final decision in the mortgage action in 
the appeal of this court, and that whilst 
that appeal was pending the transferees 
were made parties to the appeal. The 
question, therefore, does not: arise under 
O. XXI, r. 16, as they are not transferees of 
the decrees but arein fact decree-holders. 

There were eight judgment-debtors who, 
it is alleged, were dead prior to the 
taking out of-execution proceedings. As 
regards five ofthem,they were transferees 
of the mortgagors’ interest. As regards 
three others, being Harangi Singh, Banku 
Prasad and Harnath, respectively defend- 
ants Nos. 12, 18 and 20, they were mort- 


gagors. Mr. Jha who appeared on behalf of ` 


the appellants, contended in the first place 
thatthe evidence disclosed the fact that 
sixof these eight persons were not dead 
but were living at the time that execution 


was-taken out, and ın support of.this con- . 


terition referred toa member of dosumen‘s 
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in the case, which, if taken at their face 
value disclose the position for which he 
contends. But the evidence is not alto- 
gether satisfactory on the point and indeed 
the matter becomes immaterial by reason of 
the main argument in the case upon which 
in my judgment, he succeeds. 


In the first place the argument proceeded 
on the assumption that all these eight 
persons were transferees; but as I have 
already indicated, threeof them are mort- 
gagors. So far as thematter relates to the 
transferees, it is pointed out that although 
they were proper, they were not necessary 
parties in the action and, therefore, not 
necessary parties in the execution proceed- 
ings: Sital Prasad Ray v, Asho Singh (1), 
and if indeed their legal representatives 
were not brought on the record, this omission 
constitutes a mere irregularity which can- 
not result in the sale being anullity. One 
argument put forward by the respondent 
was thatas they were parties in the suit, 
the plaintiff choosing to join them, al- 
though they may have been proper parties 
only, they became necessary parties to the 
execution proceedings as a result. In my 
judgment this argument is unsound. À 


The further argument by the learned 
Advocate appearing on behalf of the res- 
pondents is based on the provisions of s, 50 of 
the Civil Procedure Code, which provides 
for the legal representatives of the deceased 
judgment-debtor being proceeded against 
and it is sought to be argued that the 
word “may” ıs to be read as “shall” and 
authority was stated for that proposition. 
In one sense the word “may” is always used 
as “shall” but only in the sense that if the 
judgment-debtor is dead there are no per- ` 
sons other than his legal representatives 
against whom execution can be taken out, 
and an execution cannot proceed without 
aparty. But the section in no way deals 
with the point at issue here. Further it is 
impossible to hold that although an action 
could have been brought against the neces- 
sary parties, leaving out the parties who 
are merely proper parties, to which class 
these persons belonged, that execution 
could not proceed without their being added 
as parties. It is. contended that their not 
being joined resulted in the splitting up 
of the security. This argument cannnot be 
supported and indeed it is argued on 
behalfof the appellant that as regards the 
transferees they were purchasers of certain 

(1) 69 Ind. Oas. 677: 4 P L T 693; (1922) Pat. 
326; A IR 1923 Pat. 65]; 2 Pat. 175. 
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specified lands and therefore the decree in 
that sense was separable. There is no 
clear evidence of this but it seems to me 
_ that the point is answered by the statement 
that these persons were not necessary 
parties. Itis said, however, that the case 
cannot be met in this way as regards 
Harangi and two other persons who were 
actually mortgagors. As regards Harangi 
the father is admittedly on the record and 
represents his son and as the objector has 
given no evidence that there were re- 
presentatives of Harangi other’ than the 
father, it seems to me that there is no 
substance in the point. There is also some 
very considerable doubt whether Harangi 
was dead at the time as is stated. The 
evidence is contradictory. Against an 
order made under s. 47 of the Civil Pro- 
cedure Code, the father appealed and 
joined his son Harangi as respondent. 
which would make it appear that he was 
alive. But it is unnecessary, in my judgment, 
to come to any definite decision on this 
point for the reason I have stated, namely, 
that Harangi in any event is represented. 
As regards the other two mortgagors it is 
admitted by the objector’s witness No. 11 
that their heirs are on the record, so no 
point arises in connection with them. 

As regards the other point it was said 
that certain majors had been described as 
minors. These persons are Ishar Singh, 
Hari Singh alias Mahesri Prasad and Madho 
Prasad alias Bindeswari. We are con- 
cerned with Ishar Singh only as a correc- 
tion was made as regards the other two in 
the court below during the pendency of 
the case. It seems that as regards Ishar . 
Singh he was wrongly described; but in 
the case of Seshagiri Rao v. Tanguturi 
Jagannadham (2) it was pointed out that it 
was the duty of the party himself when he. 
attains majority to inform the court to take 
necessary action. At the most it can be 
said with regard to this that itis a mere 
irregularity and does not result in the 
sale, as between the decree-holder and the 
present appellants the mortgagors, being 
a nullity. The case of Lanka Sanyasi v. 
Lanka Lakshman Naidu (8) is relied upon ` 
for the proposition that the sale was a 
nullity. That case is not in point. In the’ 
first instance it dealt with the question of a 
compromise decree effected by a guardian 
ad litem of a so-called minor defendant, 
23h” 25 Ind. Cas, 891; 39M 2); 27 ML J 


(3) 118 Ind. Cas 294; 51 M 763; 
890; A I R 1928 Mad. 294; 55 M L 
406; Ind, Rul, (1929) Mad, 790. 


(1921) MWN 
374;29 L W 
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who had attained his majority, in which 
circumstances it was held that it wag not 
binding on him; but it was further held 
a decree passed on adjudication in similar 
circumstances was binding. It in no way 
touches the point in issue whether the sale 
was a nullity and certainly gives no assist- 
ance to the respondents in that regard. 

The last point argued was on the basis 
of the finding of the Subordinate Judge 
in the Court below that as regards some 
of the properties the price fetched was 
inadequate. Order XXI, r. 90, relating to- 
the setting aside of asale on the ground of 
irregularity and fraud provides also that 
substantial injury which is alleged in 
connection with this point, must have result- 
ed from such irregularity or fraud. It is 
impossible to suggest in this case that 
any of the irregularites which have taken - 
place here, cannot in any way be said to 
have resulted in the inadequate price 
which was obtained for some of the pro-- 
perties. ° 

In my judgment the decision of the. 
learned Judge in the court below was. 
wrong and must be reversed and the appeal.. 
allowed with costs. 

Kulwant Sahay, J.—I agree. 

N. Appeal allowed. 


ALLAHABAD HIGH COURT. 
Criminal Revision Application No. 715 
of 1932. 
April 21, 1933, 
Tuom AND BENNET, JJ. 
EMPEROR— PROSECUTOR 
VETSUS 
ABDUL GAYUM-— Oppositz PARTY. : 

Criminal Procedure Code (Act V of 1898), ss. 869, 
480—Dismissal of jail appeal by Single Judge— - 
Application for enhancement by Local Government— - 
Jurisdiction of High Court to entertain application 
—Exception referred to in s. 480—Whether covers 
power of enhancement. 

The exception in s. 430, Criminal Procedure Code, : 
as regards the cases provided for in s. 417, and 
Chap. XXXII, covers the power of enhancement : 
of sentence. Where after a Single Judge has dis- - 
posed ofa jail appeal preferred by an accused, the 
Local Government applies for enhancement of the ` 
sentence, the High Court in exercising the power 
of enhancement does not in any way violate the h 
provisions of s. 369 inasmuch asthe provisions of 
s. 369 should be read subject to the provisions of 
s. 430. Further, the jurisdiction to enhance can, 
only beexercised bya Bench and not by a Single 
Judge. Consequently, when a Single Judge disposes 
of a jail appeal, the order cannot be taken to have: 
been made inthe exercise of the jurisdiction of the | 
High Court under Chap. XXXII, so far as the power | 
of enhancement is concerned, 
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Criminal Revision Application from an 


order’ of the Additional’ Sessions Judge, 
Etawah, dated July 21, 1932. 
The Government Advocate, for the 
Crown, ` - ; 
Mr, K. N. Laghate, for the Oppcsite 
Party. ; 


Judgment.—This is an application by 
the Local Government forthe enhancement 
of sentences of three years passed under ss. 
392, and 397, Penal Code, concurrently by 
the learned Sessions Judge and Subordi- 
nate Judge of Etawah on one Abdul Qayum. 
_Tt is clearin the first place that the sen- 
tence is illegal as itis contrary to the pro- 
visions of s. 397, Penal Code. That section 
lays down that: 

“If, at the time of committing robbery or dacoity 
the offender... .-. .. attempts to cause death to any 
person, the imprisonment with which such offender 
shall ‘be punished shall not be less than seven 


3." 
in the present case it was found by the 


learned Sessions Judge that the accused had 
caught a small girl in the streets of Etawah 
at night and forcibly carried her to a well 
and tookoff her nosering of gold and her 
silver jhanjhan and her dhoti with a border 
coloured pink and he threw the small girl 
into a well and ran away. The girl is 
aged 9 or 10 years and she remained in this 
well all night supporting herself in the 
water on a pile of bricks which had fallen 
into the well and also by clinging to the 
places where the wall of the well had 
broken down. In the morning people took 
her out of the well and she made a report 
that she was robbed, that she knew the ap- 
pearance of the man who robbed her, that he 
was a Muhammadan and that he lived ina 
house in front of which a horse was tethered 
and that she could point out the house. 
The Sub-Inspector asked her to point out 
the house and she pointed out the 
house of the accused. This occurrence 
took place on the night of October 21-22, 
1930, andit was not till a year later on 
October 3, 193], that the accused came to 
give himself up. He made an attempt at 
an alibi which failed. | | i 
Certain points have arisen in this case. 
There was a jail appeal made by the ac- 
cused to this court and that jail appeal 
was dismissed by one of the members of this 
Bench on August 4, 1932. Under the rule 
of this court the seal should not be affixed 
until the period of sixty days for filing 
an appeal through Counsel | 
The seal was not affixed until that period 
had expired from the order ofthe Sessions 
Judge which was dated July 21,1932, The 
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letter to the Additional Sessions Judg®: 
stating that the appeal is dismissed is dated 
October 5, 1932. Previous to that on: 
October 4, 1932, the present application for 
enhancement was filed by the learned 
Government Advocate. The point which 
has been argued before us is that according’ 
tothe learned Counsel for the accused as 
the appellate powers of this court have 
already been exercised on the jail appeal, 
therefore, it is not open to this court to 
consider the enhancement of the sentence 
on revision. No direct authority was shown 
for this proposition. The contrary ,has been 
held in Emperor v. Jorabhai Kisanbhat 
(1). Inthat case an appeal by a convic- 
ted person to the Bombay High Court was 
dismissed and the conviction was confirm- 
ed and on an oral application made im- 
mediately afterwards by the Government’ 
Pleader the Appellate Bench issued a 
notice to the accused to show cause why 
his sentence should not be enhanced. An 
objection was takenon behalf of the ac- 
cused that enhancement would amount to 
reviewing or revising the judgment already 
delivered andthat at least the accused 
had under s. 489 (6), Criminal Procedure 
Code, a right to have his appeal re-heard 
onthe merits in regard tohis conviction, 
The court held that the accused had no. 
right to have his appeal re-heard on the 
merits andthat s. 439 (6) would not apply - 
tothe case and the court further held that 
the exercise of the powers of enhancement 
did not amount to reviewing or revising the ` 
judgment already delivered. Reference was 
made to Emperor v. Kale (2) but in that 
case it was merely held that this court 
had no power to revise an order of this 


court upholding a conviction on appeal, 


the application in revision being directed 
to the reversal of that finding and asking : 
this court to hold that the conviction was ` 
incorrect, 

The learned Counsel argued that s. 369, 
Criminal Procedure Code, would apply to 
the present case and would prevent the 
exercise of powers of enhancement. That 
section provides that a court shall not alter 
its judgment, or review the same except 
fora clerical error when the judgment 
has been signed. It is argued that the 
judgment ofthe learned Single Judge of 
this court fixed the sentence at three years’ ' 
rigorous imprisonment and that the enhance- ' 

(1) 97 Ind. Oas. 805; A I R1926 Bom/ 555; 27 Cr 


L J 1173; 50 B 783; 28 Bom. LR 1051, 
(2) 74 Ind. Cas, 270; A I R 1923 All, 473; 24 Ox. 


- J 766; 45 A143, 
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ment of that sentence in this court would 
be a reviewor alteration of that judgment. 
We donot consider that this is correct and 
our reason for so considering isthat s. 430, 
Criminal Procedure Code, provides that: 

“Judgments and orders passed by an Appellate 
Court upon appeal shall be final, except in the cases 
provided for in e,417and Chap. XXXII". 

Learned Counsel argued that this would 
not cover ihe present case because he said 
that the exception would not apply to the 
exercise of the powers of enhancement in the 
present case. We consider that the excep- 
tion does cover the power of enhancement. 
In exercising the power of enhancement 
we consider that we are not in any way 
violating the provisions of s. 369 because 
the -provisions of s. 369 must be read sub- 
ject to the provisions of s. 430. In the 
present case it is also clear that Chap. XXXII 
dealing with the powers of enhancement 
refers to a jurisdiction which could not 
have been exercised by the learned Single 
Judge. Under the rules of this court 
Chap.1(17} (d), a Single Judge cannot 
exercise the jurisdiction of enhancement 
and that jurisdiction can only be exer- 
cised by a Bench of this court. Accord- 
ingly the order ofthe learned Single Judge 
disposing of the jail appeal cannot be 
taken to have been an exercise of the juris- 
diction of this court under Chap. XXXII so 


far as the poweriof enhancement is concern-. 


ed. We, therefore, consider that it is open to 
this Benchto exercise the powers 
hancement vested inthis court. The law 
clearly provides in s.397, Penal Code, that 


the sentence passed on the accused per-. 


son who has been found guilty of attempt- 


ing tocause death‘at the time of commit-. 


ting robbery cannot be less than 7 years. 
Accordingly we accept 
in revision. We sentence the accused 
<- Abdul Qayum to seven years’ rigorous 
imprisonment concurrently under ss. 392 
and 397, Penal Code. It was urged that 


no charge was made under s. 397, Penal 
Code, but it is not necessary that that sec-. 


tion should appear on the charge sheet as 
it is not a substantive offence. 
Ne Sentence enhanced. 
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ALLAHABAD HIGH COURT. 
Second Civil Appeal No 458 of 1931. 

July 18, 1933. -> < 
NIAMATULLAH AND’ Bennet, JJ. 
RAM NARAIN CHAUBE AND OTHERS — 
DEFENDANTS—APPELLANTS 
versus SA Ca ee 
BASDEO MISRA—PLAINTIFF AND OTHERS — l 
DEFENDANIS—RESPONDENTS. ` 4 
Registration Act (XVI of 1908), ss. 4?, 19— Sale 
deed executed on a certain date and not registered 
until a later date—Whether operates from date of 
execution. $ 
Where a sale is executed ona certain date but 
is not registered until a later date, its operation 
dates back tothe date of execution, although until 
registration the sale-deed cannot affect tha prop- 
erty in question. Once registration is effected, s. 49, 
Registration Act, nolongerapplies and s. 47 begins 


to apply. Mathura Kalwar v. Ambika Dat ('), re- 
ferred to, 


Second Civil Appeal from the decision 
of the District Judge of Ghazipur, dated 
November 4, 1930. 

Mr. Janaki Prasad, for the Appellants, 

Messrs. K, Verma and J. P. Bhargava 
for the Respondents, : 


‘Judgment.—This is a second appeal by 
the defendants in a suit for recovery of 
possession by redemption. The defendants 
contested the validity of a deed of sale, 
dated December 29, 1920, by one Tirbhawan 
in favourof the plaintiff, This deed was 
not registered until May 13, 192]. In the 
interval, on January 6, 1921, Tirbhawan 
executed and registered another sale deed. 
in favour of the defendants. The claim of 
the defendants is, as expressed in the . 
4th ground of appeal, that the sale to the: 
plaintiff was only complete on the date that 
the sale deed was registered, that is May- 
13, 1921 and that prior to that date the’ 
sale to the defendants had been only re- 
gistered. This argument ignores the pro- 
visions of s. 47, of the Indian Registration - 
Act, which states: 

- “A registered document shall operate from the time 
it would have commenced to operate if n) register- 


ation thereof had been required or made, and not 
from the time of its registration.” 


Once the sale-deed in favour of the 
plaintiff was registered on May 13, 1921, 
its operation dated back to December 29, 
1920, and this date was prior to the sale 
deed in favour of the defendants. - The 
sale deed in favour of the plaintiff is, there- 
fore, perfectly valid. The learned Counsel 
for the defendants referred to s. 49, of the 
Indian Registration Act, which states that 
no document required by s. 17, to be re- 
gistered shall affect any immovable pro- 


- perty, unless it has been’ registered, That. 
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is correct, and -until May 13, 1921, the 
sale deed in favour of the plaintiff could 
not affect the property in question. But 
once registration was effected on May 13, 
192), s. 49 no longer applied ands. 47 
began to apply, and the sale deed began to 
operate from December 29, 1920. The 
only case which has any bearing on the 
point cited by the learned Counsel for the 
appellants is of Mathura Kalwar v. Ambika 
Dat (1) and in that case the decision was 
against the case for. the appellants. Ac- 
cordingly we dismiss the appeal with 
costs. 


N. Appeal dismissed. 
(1) 25 Ind. Cas. 725; 12 A L J 993. 
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ALLAHABAD HIGH COURT. 
_ Criminal Revision No. 915 of 1932. 
: March 30, 1933. 
KENDALL, J. 
Musammat INOYIA—APPLIC ‘NT 
versus 4 
HARBANS PRASAD AND OTHE S— 
OPPOSITE PARTIES. 

Criminal Procedure Code (Act V of 1898), ss. 218, 
487—Case triable exclusively by Sessions Judge— 
Trying Magistrate discharging accused rejecting evi- 
dence as untrustworthy—Procedure, legality of— 
Accused, if properly discharged. 

“If in a case the Sessions Judge really is of opin- 
ion that the casewas triable by the Court of 
Session and. that the accused had been improperly 
discharged, thenhe has two alternatives under 
8, 437, Criminal Procedure Code, viz., (l) to order a 
fresh inquiry or (2) to direct the accused to be 
committed for trial on the ground that the order of 
discharge was an improper one, But where the commit- 
ting Magistrate rejects the evidence as totally un- 
trustworthy and the charge as groundless, and if he 
has given reasons for disbelieving the evidence of 
the prosecution witnesses, not because he has 
interpreted the evidence but because he has found 
that circumstances exist which made that evidence 
unreliable and the Magistrate has expressed the view 
that the evidence could not be accepted and the Ses- 
sions Judge has expressed the same view in revision, 
it cannot be said that the Magistrate usurped {the 


functions of the Sessions Judge and the accused. 


were improperly discharged. Emperor v, Allah Makr 
(1), relied on, Hait Ram v. Ganga Sahai (2), not 
approved, 

Criminal Revision from an order of the 
Siena Judge, Banda, dated August 25, 
1932. 

Messrs. P. L, Banerji, Damodar Das and 
K. N. Laghate, forthe Applicant. 

* Mr. Mushtaq Ahmad, for .the Opposite 
Parties. < 

. Judgment. —This application for revision 
arises from a case in which certain persons 
were prosecuted under ss. 147 and 304, 
Penal Code, and the Magistrate after a 


prolonged inquiry discharged them on 
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August 22, 1932, without framing a charge. 
An application for the revision of his order 
was made to the Sessions Judge, some of 
whose remarks in his order probably 
inspired the present application, which is 
made by the mother of the man who died 
as a result of injuries received in the course 
ofa riot. A further point for remark is 
that the application to this court was 
made about four months after the 
Sessions Judge’s order, refusing to interfere 
in revision. had been passed. The remarks 
made by the Sessions Judge to which 1 
have referred are as follows: 

“The main contention of the applicant is that the 
learned Magistrate has usurped ths functions of the 
Sessions Court as the case was exclusively triable 
by the Court of Session and that his judgment 
clearly indicates this, I may at the outset say that 
this contention is to a certain extent a sound one, 
The judgment of the learned Magistrate clearly 
indicates that he has weighed the evidence to find 
out, not ifa prima facie case had been made out 
against the accused before him but whether they were 
guilty or not. This was not his function” 

Nevertheless for the reasons given towards: 
the end of his order the Sessions Judge’ 
dismissed the application for revision. It 
has been argued in this court that if the 
Sessions Judge held thatthe Magistrate had’ 
usurped the functions of a Sessions Judge 
and tried the case instead of merely 
making a preliminary inquiry, he had two 
alternatives: under s. 437, Criminal ` Pro- 
cedure Code, viz., (1) to order a fresh 
inquiry or (2) to direct the accused to be: 
committed for trial onthe ground that the 
order of discharge was an improper one. 
If the Sessions Judge really was of opinion’ 
that the case was triable exclusively by 
the Court of Session and that the accused: 
had been improperly discharged the state- 
ment of law is perfectly correct. In sup- 
port of the application I have been referr- 
ed to a decisionof a Bench of two learned 
Judges of this Court in the case of Emperor. 
v. Allah Mahr (1), and reference has also 
been made to an earlier ~decision in Hasti 
Ram v. Ganga Sahai (2). - In the last men- 
tioned case, Sir George Knox held that in a 
case exclusively triable by a Court of 
Sessiona Magistrate is not empowered to 
write a judgment, all that he is empowered 
to do is to record reasons for a discharge, 
if he makes such an order, and to pass the 
order of discharge. In the case referred to 
the Bench Sir Cecil Walsh divided cases 


(1) 100 Ind. Cas 361; AI R 1927 All. 279; 28 Or. 
L J281; 49 A443; 25 ALJ 191;L R SA 43 


Or, 
(2) 46 Ind. Cas 290; A I R1918 All. 126; 40 A 615 
16 A LJ 486,19 Or. L J 706. 


1933 


of this kind into three categories -which 
may for convenience sake quoted here.: 
, (1) There- is the case where the evidence 
18 prima facie so clear that nobody can 
entertain any doubt that the matter ought 
to be tried. (2) There is, -on-the other hand, 
a Class of. cases where the evidence is 
palpably tainted,absurd and incredible that 
nobody could doubt that it would be- a 
hardship and unjust to an accused person 
to allow the matter to go any further. (3) 
There isthe third category which:6f course 
provides debatable ground, where the 
evidence is conflicting and lays itself open 
to suspicion but wHere on the other hand 
it may be true, and may commend itself 
to certain Tribunals, the Magistrate, even 
though he may have reasons to doubt 
whether if he were trying the case, he would 
convict, has no right to substitute his 
judgment for the final judgment of the 
court indicated by law.for the trial, and to 
arrive at a final decision dismissing the case 
in the way in which he would do if he 
were the trial Court. Both sides . have 
referre] to this judgment, the applicant 
claiming that the present case is one that 
comes under the third category, where- 
as the other side, represented by Mr. 
Mushtaq. Ahmad, contends that the case 


as shown by the findings of both the. 


courts must be held to: come under the 
second category. There can be no doubt 
that the provisions of the Criminal Proce- 
dure Code, give to the inquiring Magistrate 
wide discretionary pdwers,.and.there are 
many decisions of this -court which go to 
show that the view .taken by Sir George 
Knox in the case of Hait Ram v. Ganga 
Sahai (2) must now be held to be too nar; 
row a view; and in fact this opinion has 
been expressed in so many. words by a 
Bench of two Judges in the case of Akbar 
Ali v. Raja Bahadur (3). Daniels, J., re; 
marked: * 
tions- of ‘a Committing Magistrate.” -. Sone 
and the other learned Judge on the -Bench 
the “present Chief Justice: while agreeing 
generally remarked: ©: -755 -  - ; 
“L, however,wish to guard mysslf against ' being un- 
derstood to dissent entirely from the view expressed by. 
Knox, J. Perhaps the learned Judge expressed himself 
tvo strongly, but ‘the principle’ underlying his pro- 
nouncenients seems to be sound. Section 213 uses 
the expression “not sufficient grounds for commit- 
ting the accused.” This expression is quite different 
from such expressions as “the case not proved” or, 
"thé accused are innocent” ‘I agree with thé view of 
Lindsay, J., that when after hearing the evidence 
for the. defence.the Magistrate comes. to the conclu- 
(3). 91 Ind. Oas 34: AIR 1925- All, 670; 27 Or. L 
333.0 R6 A185 Or; 24A LJ 133, 
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““Knox, Ja, has too narrowly restricted the funci | 
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sion that their evidence rebuts that produced for the 
prosecution, or renders it so incredible or unreliable 
that a-conviction will not follow; he may pass an 
order of discharge expressed by him in Muhammad 
Abdul Hadi v Baldeo Sahai (4).” - 
In.the recent Bench decision’ ofthis : court . 
to which I have already referred, [Hmperor. 
v. Allah Mahr (1) ] thé criterion that seéms 
to- have been accepted by. the Bench is 
that if the Magistrate 4 i 
“without rejecting the evidence as totally ùntrust- 
worthy and the charge as groundless interpreted the 
evidencs and gave it a legal complexion, which, to 
his mind, it ought to receive, he exceeded his juris- 
diction and usurped the function of the trial Court," 
Ineed not consider in detail all the pro- 
nouncements that have been made on this 
subject by the Judges either of this court or 
of other High Courts, because I consider 
that this is the latest pronouncement by a 
Bench of this court and-that it expresses 
broadly.the views of the other Judges who 


` have dealt with this particular question of 


-law. In the ‘present case the Magistrate 
dealt with the matter at length in an order 
which occupies over 20° pages of typed 
script, and there are passages which. cer- 
tainly suggest that he did believe that his 
function was to decide whether the aecused 
were guilty or not guilty and not merely 
whether there were sufficient .grounds for 
committing the accused for trial. What 
he has done in the main portion of hig 
order however, is to give reasons for hold- 
ing that the alleged eye-witnesses were not 
to be believed. There was also a statement. 
on record which is referred to as the dying 
statement of. the man -whose mother . has 
made the present application, and the Ma- 
gistrate without definitely finding that this 
statement was not to be believed has given 
reasons for holding that „it was inspired by 
an interésted party. His final conclusion is. 
hats ae a dn 8 Ae 
t “No: Court Gan’ record a conviction of any of the 
accused persons im this case ‘on such flimsy, tainted; 
hostile, unnatural and inconsistent evidence as has 
been producéd in- this’ ` case:. I, therefore, find- that 
thers arenot sufficient grounds for committing the 
accused persons, and under the circumstances 
I have no other alterdative..but to discharge 
them.” Wi He, TA gan d 

Now; it cannot be said that he passed 
his order without rejecting the evidence as 
totally untrustworthy ‘and the charge as 
groundless, and if he has given reasons for 
disbelheving the . evidence- of the prosecu- 
tion witnesses it is not because he has” 
interpreted the evidence . but ‘becatise he 
has “found. that circumstances exist 
which made ’ that- -evidence - unreliable.’ 

‘The Sessions Judge. has also considered 


c y 


(4) 63 Ind. Cas. 831; AI R 1922 All.-168; 22 Cr. L 


. J 703; 44. A 57; 3 U PLR (A) 184,19 A L J 831.) 
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the . evidence and has éome to a conclu- 
ion which he expresses in the following 
words : 

“Undoubtedly the case as put forward by the 
prosecution was not a true one. There are too many 
falsehoods and exaggerations for any reliance to be 
placed on it. It would serve no purpose therefore 
to order the case to be committed and it is not, 
therefore, in the interests of. justice that I should 
do so and waste, public time and money, On the 


evidence on record there could be no other result but 
an acquittal.” 


It cannot be pretended ‘that the order 
of the Sessions Judge, as it stands, is a 
satisfactory order. ‘He has not given any 
teasons for holding that the Magistrate 
usurped the functions of the Sessions Court, 
and it is possible that he based his view of 
the law on that laid down in the case 
decided by Sir George Knox to which I 
have referred above. Even if he had 
believed that the case 


by the Court of Session, however, he was 


not called upon to interfere unless he was” 


also satisfied that the accused had been 
improperly discharged; and if the Magis- 
trate did not exceed "the powers to which 
I have referred, viz., those defined in 
Emperor v. Allah Mahr (1), it follows that 
the accused were not improperly discharged. 
Tt is‘true that the Bench in this case did 
remark thatif the case were doubtful, that 
is to say, if it was one in which a different 
court would be likely to take a different 
view the case ought to be committed for 
trial. In: the present case, however, “the 
Magistrate nas expressed the view that the 
evidence - could not ‘be’ accepted and the 
Sessions: Judge has expressed the same 
view. There.:is no other authority that 
‘has been in a position to come to a judicial 
finding on the facts and that is their deci- 
sion. J cannot, therefore, hold that the 
accused were improperly discharged, and 
the result is that the present application i is 
dismissed. 

N.A Application dismissed. 
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BOMBAY HIGH COURT. . 
Criminal Reference No. 20 of 1933 
June 27, 1933. 

MURPHY AND "WADIA, JJ. 
BEBARA LU HAJI MAHADALLI 
oe 

ersus 
EMPEROR — OPPOSITE PARTY, 

_ Railways Act (IX of 1890), ss. 112, 114—Season 
ticket in name of one person used by. his brother— 
Ticket not taken without consent or knowledge— 
Person guilty of abetment of offence ‘unders. 119 


i committed by brother—Pengl Code (Act XLV of. 1860), 
B lide 


ARÊARALLI b. EMPEROR, 


was solely triable . 
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“Where a season ticket issued in the “nameof á 
person was. used by his brother, and jt was not con- 
tended that the brother had taken the ticket 
without his consent cr knowledge: 

Held, that his conduét clearly amounted -to abet- 
ment of the offence under 8. 119, Railways Act, which 
was com iid by his brother. 


‘Criminal . reference from an order of the 
Sessions Judge,- Broach. 

Mr. G. B. Titi, for the Accused. 

Mr. B. G. Rao, for the Crown. 

Judgment. —This is a reference ‘inde 
to us by the Sessions Judge of Broach and 
the Panch-Mahals for setting aside the con- 
viction of one Akbaralli Haji Mahmadalli 
who was convicted by the First Class 
Magistrate, Godhra, of an offence under 
S. 114, Railways Act, and sentenced to a 
fine of Rs. 20. 


On Kalimuddin Haji’ Mahmadalli, ` 
brother of Akbaralli, was found feavolling 
from Piplod to Godhra on June 26, 1939, 
with a monthly ticket No. 96. It has been 
found that the ticket had been issued to 
Akharalli. The Ticket Collector at Godhra 
asked Kalimiiddin -to pay the fare from 
Piplod to Godhra and a penalty of Re. 1 
on the ground that the monthly ticket 
which he produced was in his brothers 


name and could not be used hy him. 
He failed -to do so. .On these facts 
both” Kalimuddin -and Akbayralli were 
prosecuted, -Kalimuddin ‘under s. 112, 


Railways Act, for travelling without a pro- 
per ticket, and Akbaralli under. s. 114, 
for having’ parted with his monthly ticket 
to Kalimuddin to. enable - him: to travel 
with it... 7 

A | application’ was filed Wala 
the learned- Sessions Judge against this 
conviction by both Kalimuddin' and Akbar- 
alli. - The learned Judge found that he 
Offence under sg. 112, Railways ‘Act, “had 
been satisfactorily’ proved against Kalis 
muddin and dismissed the application so 
far as it related to Kalimuddin. He was 
however of opinion that no offence under 
s. 114, had been established against 
Akbaralli. In his view a monthly ‘ticket 
was not covered by the words “any half 
of a return ticket” used in s. 114. He was 
also-of opinion that it had not been esta- 
blished that Akbaralli was privy to the 
use which Kalimuddin had made of the 
monthly ticket. i 

The question whether “a monthly- ticket 
can be held to be covered by the words 
“any half of a return ticket” used inb. 114 
is‘not, in our opinion, free from doubt. We 
think’ however, that Akbaralli’s ‘conduct 
clearly amounts to abetment ot thé offence 


-$ 


1933 © 


‘under .s. 112, Railways: Act, which was 
committed by his brother Kalimaddin. It 


is'in evidence that the monthly ticket was . 


in the name of Akbaralli. Akbaralli’s own 
defence before the Magistrate’ was clearly 


based on the assumption that the ticket- 
issued to him and thet he was- 


had been 
the person entitled to use it. It has been 
found in the lower Court that’ it was Kali- 
muddin who was travelling with the ticket 
and it must therefore be presumed that it 
was | Akbaralli 
Kalimuddin to use. 
by Akbaralliin the lower Court that Kali- 
muddin had taken his ticket without his 
consent or knowledge. On this view of the 
case Akbaralli must be held to have 
abetted the offence which was committed 
by Kalimuddin. 
fering with the conviction beyond direct- 
ing that the conviction should be under 
s. 112, Railways Act, read with s. 114, 
Indian Penal Code. i 
N. Order accordingly. 


PRIVY COUNCIL. 
APPEAL FROM THE SUPREME COURT 
OF TRAITS SETTLEMENT. 
l July 21, 1933. 
LORD ATKIN, LORD THANKERTON AND 
SIR GEORGE LOWNDES. 

- EWE KEOK NEOH-—APPELLANT 

; AENG versus naar 
NG AUN THYE—RESPONDENT. 

Will—Administration—Provision that beneficiary 
was‘not entitled to share until distribution—Bene- 
ficiary, if entitled to account ‘of income and expen- 
diture..” 

Where uider the terms of a will, subject to certain 
pecuniary bequests, the estate is to be- divided 
Into‘certain shares to be distributed to several 
beneficiaries; until thé date of distribution arrives 
there is ,nothing which the beneficiary can 
assert to be or to represent his share and nothing of 
which. he can claim the income. The whole remains 

' vested~ in‘the executcr for the purposes of administra- 
‘tion. The .beneficiary is not entitled ‘to an 
- account of the income and expenditure of the 
estate. 


Messrs. L. L. Cohen and R.T. T. Gibson, 
. for the Appellant. 

Mr. Cyril Radcliffe, for the Respond- 
dent. `. f ; f 
. Sir George Lowndes.—The only ques- 
- tion in this appeal is whether the res- 
,pondent - is entitled to an account of the 
“income and expenditure of the estate of 
- one-Ng Boo Bee from September 24, 1921, 
to August 23,1929. The. facts so far as it 
is necessary to-state them here are not in 
‘dispute. Ng Boo Bee, who may be referred 
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who gave the ticket to. 
It was not contended- 


We see no reason for inter-. 
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to for convenience as the téstator, died on - 
September 24, 1921, leaving a will dated 
September 6 of the same year, of which 
probate’ was granted to the appellant as 
sole , executrix and trustee. The will 
provided that (subject to certain pecuniary. 
bequests) the estate should be divided into. 
88 shares of which 12 were to go tothe. 
respondent, the eldest son of the testator, 
10 to the appellant, his widow, and 36 to. 
other children and grandchildren. The 
remaining 30 shares were left to the appel- 
lant upon truss to accumulate the income. 
for ten years after the testator’s death ard’ 
then to divide the capital and accumulated. 
income amongst the children named in 
the will as she might consider just and pro~. 
per. 
In the year 1923 the. respondent took. 
certain proceedings in the Supreme Court 
of the Straits Settlement against the appel-. 
lant, apparently in connection with her 
administration of the -testator’s estate.- 
These ‘proceedings were compromised by an 
agreement dated March 17, 1924. The 
parties to this agreement were (|) the 
appellant as executrix and’ trustee of 
the will and also in -her individual 
capacity, (2) the respondent, and (3) the 
other beneficiaries, some of-whom . were then 
minors. i oog 
The operative part of the agreement 
in which the -appellant was referred to as 
“the executrix” and the estate of “he 
testator as “the trust esiate” included the 
following amongst other provisions.: By 
cl. 1,that on approval of the settlement by 
the courts, the appellant should transfer to 
the respondent absolutely a certain rubber 
estate and other land and (cl. 4) should 
pay him the sum -$2,000- to be debited 
against his share of the trust estate. By 
cl. 2, that the appellant should raise. as 
soon as possible a sum of $70,000 on the 
security of the estate and out of the money 
so raised should pay off two charges created 
by the respondent over his share; that in 
the event of any principal “or -interest due 
under any. charge or mortgage so made by 
the payment having to be paid out of the 
estate, owing to the failure ofthe respond- 


“ent to pay the: same, the amount ao paid 
together with interest thereon at 8 per cent. 


should be debited against the respondent 
share .of the- estate. By cl. 3, that upon 
the appellant paying off the sums due under 
the two charges -created by the ‘respondent's 


~he should charge in her favour ‘the share 
“of the trust estate to which he. was entitled 


to the extent of the-amount so paid by 
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her, suck charge not to he repayable for 
thiée years from ihe date of execution. By 
cl. 6, that the appellant ‘should cause 
accounts of her trusteeship to be kept in 
English in proper end usual manner and 
have them audited bya qualified account- 
ant at least once every six months and 
should-regularly submit such accounts toge- 
ther with the auditor's report to the 
beneficiaries. By cl.12, that until dis- 
tribution of the 58 shares the appellant 
should make ihe following monthly pay- 
ménts > 7 $ 

“To the eldest son thesum of Dollars four hundre 
ed ($ 400) which shall be credited to bim in res- 
pact of the twelve shares in the trust estate bequeath- 
ed to him but no part of such monthly sum shall be 


paid to the eldest son until repayment has been made 
of the mortgage or charge to be executed by the 


eldest son referred to id para. 3bereof Until such. 


repayment all the said monthly payments of Dollars 
four hundred :§ 466) shall be applied in part 
payment of the interest payable on the said 
mortgage or cbhargeto beexecuted by the eldest 
son and the remainder of such interest shall be paid 
by: the eldest son out of the revenue ofthe said 
‘Swea Thye’ rubber estate Provided and it ia 
‘hereby ‘agreed that in the event of the revenues of 
the trust - estale being insufficient to meet the 
monthly .payments in this paragraph agreed to 
be made, then such monthly payments shall be 
reduced proportionately in each ease and shall 
be accepted by all parties concerned in full 
satisfaction of their respectively monthly -pay- 
ménts." 


- The terms of this settlement were ap- 
proved-by the court, and the mortgage 
provided for by cl. 3 was, on August 19, 
1925, executed bythe respondent who as 
mortgagor thereby conveyed, assigned and 
transferred_to the appellant “all that his 
12 ont of 88 shares-under the will of the 
testator.” On September 1,1926, the res- 
pondent executeda second mortgage of his 
12-88ihs share in favourof one Ramasamy 
Chettiar for $25,0(0 and interest. The 
prior mortgage infaveur of the appellant 
was recited and the operative words were 
similar. On August 23,1929, the respond- 
ent beingin dejault, the second mortgagee 
exercised his .statutory power of saleand 
conveyed the mortgaged +hares (subject to 
the first mortgage in favour ofthe appel- 
lant) to one ofthe brothers of the respond- 
ent. The validity of this is not disputed. 
On December 24, 1930, the respondent com- 
Inenced the proceedings out of which the 
*present appeal arises. By hisstatement of 
claim (to which the appellant was the only 
defendant) he claimed ac ministration and 
accounts of the estateof the testator and the 
appointn ent of a new trustee or trrsiees in 
her place. ‘The materia! plea in defence was 
` that baving regard tothe transactions 
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above referred to the réspondent had no 
interest in the estate, and it is, their Lord- 
ships think, upon this question that the 
decision of, the appeal must turn. 

- At thetrial, the prayer for administration 
was abandoned and accoun’s were claimed 
only up to August 23, 1929, the date of the. 
mortgagee’s sale. The suit was tried in 
the Supreme Court before Whitley, J. He 
seems to have regarded the respondent's 
interest in the testalor's estate as consist- 
ing of a 12-88ths share ofthe corpus upon 
whicha proportionate amount of the income 
was payable tohm by the appellant. He 
was of opinion that only the 12-88ths 
of the corpus was the subject of the mort-. 
gages and that the respondent remained .. 
entitled to the interest until the second 
mortgagee exercised his power of sale. He 
accordingly heid that the respondent was 
entitled to an account of the income and 
expenditure tothat date. Fhe prayer for 
appointment of a new trustee was refused. 
The claim for accounts had also beeen sup- 
ported in the trial Court by reference tothe 
purely contingent interest of the respond- 
ent in the 30residuary shares of the estate, 
but this contention was not pressed and 
was definitely negatived by the learned 
Judge. It has found no place in the 
argument before their Lordships. 


Upon appeal, the case was heard by a 
Bench of three Judges, Murison, C. J., 
and Terrell, J.,in effect agreed with the trial 
Judge, holdingthat only the corpus of the 
12-8xths share passed to the mortgagees, 
leaving the respondent still entitled ‘tothe’ 
interest, and the appeal was accordingly 
dismissed with a merely formal correction 
ofthe date to which the account was to 
run. Thorne, J., dissented and would have 
allowed the appeal in his opimion,the res- 
pondent was only entitled to :12-88ths 
of the net proceeds of realisation of 
the testator's estate and had no right . to 
income as such prior to distribution. He 
thought that the whole passed tohis mort- 
gagees and that after the sale of August 
23, 1929, he had no interest which would 
support the claim to an account. Their 
Lordships think that this was the right 
view. The bequest of the respondent was 


_ of 12-88ths share of the 1esidue of the testa- 


tor’s estate, and until the residue was ascer- 
tained there was no fund to which he was 
entitled or the income of which he could 
claim. The whole was vesied in the exe- 
cutrix for the purpose of administration, - 
At the close of the administration he would 


5 
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he, entitled to receive his” 129-98ths of 


the residue consisting of capital and accu- - 


mulated income. So in Barnardo's Homes 
v. Income-tax Special Commissioners (|), 
Lord Cave states, at p. 104. 

“When tha personal estate ofa testator has been 
fully administered by his executors and the net 
residue ascertained, the residuary legatee is en- 
titled to havethe residue as so ascertained, with 
any accrued income, transferred and paid to him; 
but untilthat time he has no property in any 


specific investment forming part of the 
estate or in the income from any such in- 
vestment, and both corpus and income are the 


property of the executors and are applicable by 
them asa mixad fund for the purpose of administ- 
ration.” 


This would undoubtedly have been the 
position apart from the agreement of March 
17,1924, and the respondent’s mortgages 
would necessarily, therefore, have comprised 
the whole of his interest in the estate. Nor 
do their Lordships -think thatthe position 
was in any way altered by the agreement. 
It.clearly regarded the estate as still under 
‘administration; thereisno suggestion that 
-theresidue has been ascertained, and the 
date of distribution is in effect postponed, 
,-at allevents, for three years. The agree- 
mentthat there should be monthly pay- 
ments to the beneficiaries until distribu- 
tion is not inconsistent with this view; nor 
.the proviso that in the event of the revenues 
-of the estate being insufficient to meet them 
“they should be proportionately reduced. 
It -was only an arrangement for interim 
payments on account which would not un- 
naturally find a place in any agreement 
postponing the date of distribution. For 
‘the respondentit was contended that the 
-effect -of the agreement was to constitute 
the appellant as from March 17, 1924, a 
‘trustee for each beneficiary of specific 
shares in the residuary estate, the income 
would be payable tohim,and for which 
the appellant would be accountable to him. 
This seems tohave been theviewof Ter- 
rell, J., but their Lordships are unable to 
accept it as correct. Reading the ` agree- 
ment asa whole, they think that it effected 
no change in the relationship of the appel- 
lant to the beneficiaries. Untilthe date of 
distribution arrived, there was nothing 
which the beneficiary could assert ‘to be 
or to. represent his share, and nothing 
of which he could claim the income; the 
whole remained vested inthe appellant as 
executrix forthe purposes of administra- 
tion, f f 

(1) 1921) 2 AO 1; 90 LJ KB 545; 125 L T 250; 37 
TLR 540; 65 S J 433. 
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It was also.suggested in support -of the 
majority judgments that the respondent 
was entitled by contract, apart from his 
right asa beneficiary, to his account 
under cl. 6 of the agreement, which is 
summarised above. But this was not the 
basis of the respondent's claim in the Sup- 
reme Court and if, as their Lordships hold, 
the respondent's whole interest in theestate 
passed under his mortgages, it would seem 
thatthe right to the account couldonly be 
enforced by his transferees. A claim under 
cl. 6 of the agreement would be inthe 
nature ofa claim to specific performance 
which a Court of Equity clearly would not 
grant to a plaintiff who had no remaining 
interestin the essale. A last attempt was - 
made tosupportthe claim. upon the res- 
pondent’s right as a mortgagor against his” 
mortgagee. But here again itis manifest 
that this was not the nature of his claim: 
a suit for a mortgage account would be of 
an entirely different nature. His equity of: 
redemption was gone and all he could 
claim against the appellant was the month- 
ly credit of $100 under cl. 11 of the agree- 
ment which admittedly had been made, 
For the reasons above given, their Lordships 
will humbly advise His Majesty that the ap- 
peal should be allowed, the judgments of 
the trial Court andthe Court of Appeal set 
aside and theaction dismissed. The res- 
pondent must pay the appellant's costs 
throughout. | 
Appeal allowed. - 

the Appellant. — Messrs. 
Lattey & Dawe. 


Solicitors for the 
Shelton Cobb & Cu. 


N. 
Solicitors for 


Respondent,—Messrs, 


ee 


BOMBAY HIGH COURT. 
Second Civil Appeal No. 819 of 1929, 
January 20, 1933. 

Beaumont, O.J. 
SAVANT YELLAPPA SHAHAPURE— 
AND OTHERS —PLAINTIRFES—APPELLANTS 


VENSUS ' 

BHARMAPPA NOGAPPA LENGADE — 

AND ANOTHER ~DEFENDANT3—RESPONDENTS. 
Dekkhan Agriculturists’ Relief Act (XVII of 1879), 
s. 15-D —Suit under—Necessity of proof of morts 
gage-—Suit for account—Preliminary inquiry as to 
whether transaction is sale or mortgage. 
Unders 5-0, Dekkhan Agriculturists’ Relief Act, it 
is open to an agriculturist mortgagor to sue for 
account, even ifthe suit may involve a preliminary 
inquiry as to whether the transaction is a mortgage or 
asale. There is nothing in that section which pro- 
vides that the mortgage mustbe admitted. Krishnas 
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ji v. Sadanand (1) and Chandabhai’y. Ganpati (2), 
distinguished. d - 

Second Civil Appeal from the decision of 
the Assistant Judge, Belgaum, in Appeal 
No. 212 of 1927. 

Mr. Nilkant Atmaram, for the Appellants. 
- Mr. B. D. Belbi, for the Respondents. 

Judgment.—This is an appeal from the 
decision of the Assistant Judge, Belgaum. 
The suit is brought by the plaintiffs under 
s.'15-D of the Dekkhan Agriculturists’ 
Relief Act asking for an account. For the 
purposes of court-fee the claim was 
valued at Rs..5 which would be sufficient 
if-the claim is merely one for an account. 
The learned trial Judge ‘raised certain 
issues of which the first was, whether the 
transaction evidenced by the sale deed dat- 
ed April 29,1915, was really a mortgage, 
and he answered that issue in the negative. 
It is apparent from that, and. from the 
‘statement of the plaintiffs’ case in the 
learned Judge's judgment, that the plaintiffs 
were alleging that a document, in formofa 
-sale deed, was in facta mortgage and that 
-th transaction was a mortgage transaction. 
In the lower Appellate Court a preliminary 
-objection was taken that the plaint and 
-memorandum of appeal. were insufficiently 
‘stamped and that the suit was not proper- 
-ly brought unders. 15-D. The learned 
-Judge upheld that preliminary objection 
‘and dismissed the appeal without going 
into the merits. In so doing the learned 
Judge relied on a decision of this court in 
Krishnaji.v Sadanand (1). -In my opinion 
that case does not govern the present 
case. That case, and the case of Chanda- 
bhai v. Ganpati (2) on which it was founded 
were both cases in which the plaintiff was 
suing under s. 15-D of the Dekkhan Agricul- 
turists’ Relief Act, -but in each case in 
order to, succeed he had to set aside a 
certain, sale, that is to say, he had to ask 
for substantive relief before he could get 
an account againstthe mortgagee. In the 
present case that is not so. The plaintiff 
suing under s. 15-D has to prove his mort- 
gage. Even if he produced a plain mort- 
gage he would have to, prove it, and it 
might ‘be that the mortgagee would dis- 


pute the execution of the document. As: 


it is he produced a document which is in 
*form a sale deed and therefore, he has 
got to prove not only the execution ‘of 
that document, but that itis in fact a 
‘mortgage transaction, and evidence of thai 
. he can give having regard to the provi- 
_ (1)-80 Ind. Cas. 763; 26 Bom. LR 341;; AIR 1924 
. Bom. 417. - a : 
19) 36 Ind, Cas. 517; 18 Bom. L R 763. ° 
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sions of s. 10 A of the Act. Mr. Belvi, on 
behalfof the respondent, has contended that 
a suit under s. 15-D of the Act does not 
lie if it involves an issue whether or not 
the mortgage was in existence. The pas: 
sage relied on in the judgment of Sir Nor- 
man Macleod in Krishnaji's case (1) is this 
p. 344) *: — f 
“It will be seen therefore that a suit of that 
kind (that is, under s. 15-D, will only lie on the pre- 
sumption that there was a mortgage in existence byan , 
agriculturist and that an issue whetheror . not a 
mortgage was in existence could’ not be entertained,” 
I think that passage cannot be pressed 
to the length to which Mr. Belvi wants to ` 
press it. One must take that observation 
having regard tothe facts of the casein ` 
which the observation was made. . Mr. 
Belvi says thatit really comes to this ‘that 
unless the mortgage is admitted the case 
cannot fall under s. 15-D. But there is no-~ 
thing in the section which provides thatthe - 
mortgage must be admitted, and if that 
argument were to prevail, it would always 
be opento every mortgagee to deprive his 
mortgagor of the benefit of s. 15-D by 
simply disputing the mortgage, whether on 
sufficient or insufficient grounds. As I have 
said, Krishnaji's case (1) is plainly distingui- 
shable from this case because there it was - 
necessary for the mortgagor to obtain 
substantive relief from the court, that is to 
_say, the setting aside of a deed or a declara- 
tion that such deed had become invalid’: 
before he could establish his mortgage. I 
think, therefore, that lihat case does not 
govern the present case, and that the - 
learned Judge ought to have heard lhe” 
appeal on its merits. That being “so, this 
appeal must be allowed with costs. The 
case “is. remitted to the lower Appellate 
Court to’ deal with the appeal onthe merits. 
N. “ Appralallowed. 
*Page of 26 Bom. L. R.—[£a.] 


_ LAHORE HIGH COURT. 
- Criminal Revision Petition No. 307 of 1933. 
March 6, 1933. 
ADDISON, J. 
HARI CHAND AND ANOTHER— ACCUSED 
jih — PETITIONERS 
versus 
EMPEROR— Opposite Parry. 

Criminal Procedure Code (Act V of 1898), s. 526— 
Transfer of case~Omission to record reasons for 
transfer—Whether merely an  irregularity-—Inter- 
ference in revision—Whether justifiable. oe. 

The omission to record reasons ‘for transfer of a 
case under s. 526, Criminal Procedure Oode, is mere- ` 
ly anirregularity and does not furnish a ground for 
interference in revision. 

Case reported 








by the Sessions Judge, 


~ Lyallpur. 


1933 


Report.—The case was instituted on 
Noyember 8, 1932, and was sent to the 
Bench of Honorary Magistrates at Lyallpur, 
exercising the powers of a Second Class 
Magistrate, for disposal. The Bench heard 
prosecution evidence, charged the accused, 
and fixed January 14, 1933, for further 
cross-examination of the prosecution wit- 
nesses. On January 11, 1933, the learned 
District Magistrate transferred the case 
to the Court of Sardar Bahadur Sardar 
Hardial Singh, Special Magistrate, Lyallpur, 
by order as below: “Sardar Hardial Singh 
should try this case.” There was no proper 
application for transfer, no notice was given 
to the accused persons of the projected trans- 
fer, and no reasons for the transfer have been 
recorded. 7 

The accused persons are prejudice» 
ed by the transfer in several ways. 
a they will be tried by a Magistrate 
with hi 
Bench. Secondly, if they asked for de novo 
proceedings, the case will be prolonged, and 
they will have to pay extra fees to their 
Jounsel besides continuing to be subject to 
the indigmity of being accused persons for a 
longer period than they might have expected 
-had the case remained with the Bench. If 
they do not ask for de novo proceedings, they 
run the risk of being the losers on account 
.of the witnesses not having been fully 

‘examined before the second Court. In the 
circumstances they should have been allowed 
an opportunity to object to the transfer 
before it was actually made, i. e., notice 
Should have been sent to them. Further, no 
-proper application for transfer was made. 
The District Magistrate is empowered to 
transfer suo motu, but this discretion must be 
exercised judiciously,, with due regard to 
the convenience of both parties, and in the 
interests of justice. The present case had 
reached an advanced stage, and ‘transfer to 
another court should only have been ordered 
on very strong grounds: No grounds at all 
are mentioned in theorder, in contravention 
of the provisions of s, 526 (5), Criminal Proce- 

- dure Code. In the circumstances, I recom- 

mend that the order of transfer passed by 
the learned District Magistrate be set aside, 
and the case be sent back to the Bench of 

Honorary Magistrates for disposal. 

Order.—The omission to record reasons 
is merely an irregularity. I see no reason 
to interfere, and dismiss the petition. Let 
the records be returned. 


N. ; Petition dismissed. 
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only describes one type of 


thoss set out 
higher powers of punishment than the. 
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CALCUTTA HIGH COURT. . 
Miscellaneous Criminal Case No. 20 
of 1933. 

February 21, 1933. 
PANOKRIDGE AND PATTERSON, Jd, 
SUNDAR RAM— PETITIONER 
VETSUS 4 
. EMPEROR - Opposite PARTY. .- 

Criminal Procedure Code (Act V of 1898), s. 844 (1) 
—Explanation—Order postponing commencement af 
inquiry or trial~Ezxistence of reasonable cause, 
whether condition precedent—Hxplanation, if exhaus- 
tive. 

Section 344 (1), Oriminal Procedure Code, makes 
the existence of a reasonable cause a condition pre- 
cedent toan order by a Magistrate postponing the 
commencement ofan inquiry or trial. In a ‘case 
where the Magistrate properly directs a postpone- 
ment he has unfettered discretion to remand the 
accused to custody. The explanation to the section 
reasonable ‘cause and 
there may be cases in which there is a] reasonable 
c3u38 fora remand where the circumstances are not 
in the explanation. 


Messrs. A. K. Banerji and P. C. Bose, foy 
the Petitioner. 

Messrs. Khundkar and Anil Chandra Rat. 
Choudhuri, for the Crown. 

Judgment.—In this case the petitioner - 
has obtained a Rule calling upon the 
Chief Presidency Magistrate to show cause. 
why he. should not be admitted to bail: 
during the pendency of the case mentioned 
in the petition. I was not a party to the. 
issue of the Rule, but my learned brother 
who wassuch a party states that the Rule 
was issued for the purpose of giving the. 
Crown and the accused an opportunity: of. 
discussing whether on the merits it was 
desirable that the accused should be en- 
larged on bail or kept in custody. I state 
this because at various times during the 
course of the argument questions have 
been raised as to the propriety of the orders 
made by the learned Presidency Magistrate 
from time to time under s. 344, sub-s. (1), 
Criminal Procedure Code, postponing the 
commencement ofthe inquiry. It appears 
tomethat we must deal with this case on. 
the assumption that the orders for post- 
ponement were prover orders. The petition 
nowhere alleges that the Magistrate was 
wrong insofar as he postponed the com- 
mencement of the case, and the words of 
the Rule indicate that the sole question 
before us is whether on the assumption 
that the Magistrate was justified in post- e 
poning the commencement of the case, he -.- , 


was alsoright in remanding the accused...’ el 


to custody or whether he ought to have'ens, 


larged him on bail. Now s. 344, sub-s,.(1)° 7" - 


makes the existence ofa resonable cause 
a condition precedent to an order bya 
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Magistrate postponing the *commencement 
of an inquiry or trial. As far as the language 
of the sub-section goes, it appears that 
inacase where the Magistrate properly 
directs a postponement, he has unfettered 
discretion to remand the accused to custody. 
Though this follows frcm the language of 
the section, I will assume that the language 
of the explanation to the section shows that 
there must be a reasonable cause not only 
‘for theorder of pcsiponement but for the 
orderof remand. Various cases have been 
‘cited before usas to what constitutes a re- 
asonable cause. The majority of those cases 
are concerned with the language of the 
-explanation, but I desire to emphasize that 


‘the explanation only describes onetype of | 


reasonable cause and there may be cases 
in which there is a reasonable cause for 
aremand where the circumstances are not 
those set out inthe explanation. For in- 


stance, it would beridiculous to say that 


there was no reasonable cause for a remand 
to custody where there was a strong prima 
facie case against- the accused, but it was 
impossible to proceed with the inquiry 
‘owing to the unavoidable absence of a 
witness, although there was reasonable 
cause foraremand where the case against 
. the accused was merely a case of suspicion, 
but it was anticipated that if a remand 
was given it would be possible to obtain 
further evidence. I therefore conceive that 
the proper way to deal with this application 
is toconsider whether there was reason- 
‘able cause fora remand to custody quite 
apart from the language of the explanation. 
A letter has been addressed to us by the 
learned Magistrate in which hestates that 
the applicant was’ arrested on sus- 
picion on January 15, 1933. He was 
arrested in connection with a search of 
premises No. 11, Sibtolla Lane, in which was 
found cogent evidence of the existence of a 
widespread conspiracy against the Govern- 
ment. The name of the applicant was 
found in two places in a cipher list of 
names among the papers seized in the 
house. His name was found in conjunction 
with the name of a man who is described as 
a dangerous revolutionary at present de- 
tained under the Bengal Criminal Law 
Amendment Act. It is not denied by the 
applicant that he has been for many years 
an intimate friend of thisdetenue. ` 
These circumstances prim1 facie show 
‘that the accused was connected with the 
conspiracy the existence of which is shown 
by the documents, firearms and -other in- 
riminating articles found at the search, 
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It therefore appears to me that the Magis- 


‘trate properly exercised his discretion in 


remanding the applicant to custody. It 


-may be, in certain cases where there is no 


fear of the accused absconding ‘or of his 
indulging in undesirable activities, he would 
be liberated on bail even though there is 
a strong prima facie case against him. 


Certainly this case is not one where 
such a course can be contemplated. In 
these circumstances, we think that the 


learned Magistrate was right to refuse bail 
and to remand the applicant to custody. 
We therefore discharge this Rule. 

N. : Rule discharged, 


= BOMBAY HIGH COURT. 


Civil Revision Application No. 230 of 
1931. 
February 8, 1933. 
BEAUMONT, C. J., AND MURPHY, J. 
CHHOTALAL NATHARAM PANDYA— 
DerenDant— APPLICANT . 


Versus 
Bar JAY AGAVRI—PALINTIFF— 
OPPONENT. 
Bombay Invalidation of Hindu Ceremonial 


Emoluments Act (XI of 1926), s. 4—Defendant 
agreeing to perform D's duties as priest and to share 


emoluments—D's death—Suit by-D's widow for 
share of emoluments received after D's death— 
Maintainability of. 

In 1911, thedefendant entered into a contract 


with one D to perform the latter's duties as priest 
in certiin villages and to share the emoluments from 
those services. The agreement was to work as long 
as D pleased subject toa minimum period of five 
years, D died in 1927, and his widow sued the 
defendant for the half-share of emoluments received 
in the two years since her husband's death: 

Held, that as the original contract came to an 
end, at the latest on D's death, the plaintiff in order 
to succeed must prove either that she entered into 
a fresh contract with the defendant that he would 
continue to work for her or under her directions on 
the terms of the original karar so far as applicable, 
that is to say, on the terms of sharing the emolu- 
ments with her, or she must prove that the services 
in respect of which these emoluments were earned 
‘by the defendant were in effect her property and 
that the defendant in receiving moneys for the 
performance of these services was accountable to her 
for these moneys as being moneys had and received 
to her use; but unders.4, Bombay Invalidation of 
Hindu Ceremonial Emoluments Act, any right which 
the plaintiff had te the proceeds was taken away. 

Held, also, that in the absence of any} contract by 
the defendant not to perform services for any per- 
sons for whom he had acted on behalf of D and in 
the absence of any proof that the emoluments he had 
received belonged to the plaintiff, he was entitled to 
act as priest and to retain for his own benefit the 
sums which were paid to him. | 

Civil Revision Application against an 


‘order passed by the First Class Subordinate 


Judge, 


"1938 


Broach, in S. ©, Civil 
347 of 1930 
Mr. U. L. Shah, for the Applicant. 
Mr. R.G. Naik, tor the Opponent. 
Judgment.—This is an 


Suit No. 


- First Class Subordinate Judge of Broach. 
- Tt appears that in 1911 the defendant enter- 


-ments from those services.” 


ed into a contract with one Devshankar to 
perform the latter's duties as priest in 
certain villages and to share the emolu- 
The actual 
agreement js Ex. 27 and itis there provided 
that the defendant ‘snd another man who 
was in the same position were to work as 


. long as Devashanker pleased-as his gumastas 


and-+they undertook ‘to work-for a minimum 


‘term-of five years. " Devshankar died in 


1927 and the plaintiff is his widow. She 


. snes the -defendant for the half share of 
. emoluments received in the years 1929 and 
"1930, that is, since the death of Devshan- 
- kar. i 


Now, it is perfectly plain that the origi- 


. nal contract came to an end, atthe latest 
- on the death of Devshankar, because it is to 
-endure only: during: his will. 


Therefore if 
the widow is entitled to recover these sums, 


. as the- learned Judge has held, it must be, 
. I think, on one or the other of two grounds; 


either she must prove that she entered into 


. a fresh contract with the defendant that he 


would continue to work for her or under her 
directions on the terms of the original karar 
so far as applicable, that isto say, on the 


. terms of sharing the emoluments with her, 


or she must prove that the services in res- 
pect of which these emolumenis were earn- 
ed by the defendant were in effect her 
property and that the defendant in receiv- 
ing moneys for the performance of these 
services is accountable to ner for those 
moneys asbeing moneys had and received 


. to her use. So far as the first point—that of 


an implied contract—is concerned, there is 
no.evidence of any new contract made ex- 
pressly, and it seems to me that any sug- 
gestion of an implied contract is entirely 
negatived by Ex. 30, which was a notice 


- given by the plaintiff on May 9, 1928, to the 


defendant saying :— 
“We have brought a man to do the work of priest- 


hood in Vagra, therefore henceforward you should ` 


not go to do the work ofpriesthood in Vagra at any- 
body's place.” ` 

So that, if up to that date.the defendant 
was acting as agent for the plaintiff, that 
notice put an end tothe agency, and the 
moneys sued for were received- after that 
date. ‘Therefore it seems tome that the 
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169 


plaintiff is driven back upun the other 
ground of cl&iming that these moneys re- 
ceived by the plaintiff in respect of services 
rendered ‘as priest are moneys which in 
equity belonged to the plaintiff. Now, 
under the old law these duties of priest were 


- regarded as hereditary, and if the plaintiff 


could have shown that the right to perform 
these duties passed on the death of her 
husband to herself, then I think she would 
have been entitled to say that the defen- 
dant had received rewards for these services 
on her behalf and was: accountable to her. 
But by s. 4 of Bombay Act XI of 1925, called 
the Invalidation of Hindu Ceremonial 
Emoluments Act, it seems to me that any 
right which the plaintiff had to the proceeds 
-f these services is taken away, because 
s. 4 says that no person shall be entitled to 
claim as a matter of right any ceremonial em- 
oluments from any Hindu who does not call 
in the services of the person claiming those 
emoluments, and “ceremonial emoluments” 
is defined as all perquisites, fees and any 
other dues claimable by any person for 
religious ceremonials on account of his being 
a hereditary priest or an alienee from a 
hereditary priest. So thatifthe defendant 
has received moneys for performing on his 
own behalf the duties of a priest, it seems 
to me that the plaintiff cannot claim those 
moneys because they ave payable by persons 
who have not called in- her services. The 
original agreement contains no contract by 
the defendant not to perform services for 
any persons for whom he has acted on be- 
half of Devshankar, and in the absence of 
any such contract, and in the absence of 
any proof that the emoluments he has re- 
ceived belonged to the plaintiif, it seems to 
me that he is entitled to act as priest and to 
retain for his own benefit the sums which 
are paid tohim. That being so, I think the 
judgment of the learned Judge was wrong 
ïn law and that we must set it aside. 
Rule absolute: plaintifi’s claim dismissed 
with costs throughout. 
N, Rule made absolute. 
CALCUTTA HIGH COURT. 
Criminal Revision Petition No. 667 
of 1933. 
July 26, 1933. j 
Lorr-WILLIAYS AND M. O. Gross, JJ. 
KUSUM KUMARI DEBI AND ANOTAER— 
; PETITIONERS z 


versus 
HEM NALINI DEBI—OppositE 


; ARTY. 
` Criminal Procedure Code (Act Vof 1898), 8. 144—~ 


120 
Fřoceedings whdér—Magistrate making mandatory 
order directing party todosome att —Legality of— 
Disobedience of order--Conviction, if justifiablé ~ 
Penal Code (Act XLV of 1860), si 188. 

In proceedings under s. 144, Oriminal Procedure 
Code, a Magistrate is only entitled to make are- 
strictive order preventing the opposite party from 
doing an act, but it does not enable him to 
make a mandatory order directing the opposite 
party to dosomeact, When sucha mandatory order 
is passed, itis beyond the Magistrate's powers and 
the opposite party is under no obligation to obay 
it. Consequently disobedience of such order is not 
punishable unders, 188, Penal Code. 


- Messrs. Satindra Nath -Mookerjee and 
Amiya Prosad Maitra, for the Petitioners. 
Mr. Probodh Chandra Chatterjee, for the 
‘Opposite Party. . 
* Lort-Williams, J.—In this case a Rul 
was issued calling upon the Chief Presidency 
Magistrate andthe opposite party to show 
cause why certain orders should not be set 
‘aside, These orders were made under s. 144, 
Criminal Procedure Code and s. 188, Indian 
Penal Code. 

It. appears that petitioner No. 1 is the 
owner. of premises: Nos. 23-A and 23-B, 
Masjid Bari Street, Calcutta, and the op- 
posite ‘party is the owner of 24-3, Masjidbari 
Street. Between the premises there was a 
passage. This originally had been six 
feet: wide. Onabout two feet of this the 


opposite party. had built a wall;. but she. 
claimed that the whole six.feet belonged to. 
1 claimed that the. 


her. Petitioner No. 
balance of four feet odd belonged to her. 
She ‘became apprehensive that the opposite 
party was making a hole inthis wall, so 
that they could use this remaining part of 
the original passage claimed by her. 
Instead of waiting until any such hole 
was.made and then asking the court for an 


injunction, she was advised to build a wall - 


of her own up against the wall built by 
the opposite party. In passing, I ought to 
mention that the opposite party claimed 
that they had always had a door in this 
wall and therefore had a right to use the 
passage which, they said, belonged to them. 
When the opposite party saw the peti- 
tioners’ workmen digging the foundations 
of her wall, they applied: to the Magistrate 
and got an order under s. 144 which was 
made on May 4, 1933, restraining-her from 
proceeding with the building of the wall 


and ordering her’ to fill: upthe excavation . 


at her own cost. This order was made by 
Mr, Wajid Ali who was then acting for 
the Additional Chief Presidency Magis- 
trate. But he reverted to his position as 
Third Presidency Magistrate on May 16, 


‘when Khan Bahadur A. Gaffur was appoint- - 
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ed Additional Chief Presidency Magistrate. 
On May 19, Khan Bahadur A. Gaffur took 
up the. ease and asked Mr. Wajid Ali to 
make an inspection which he did.. Sub- 
sequently, the present petitioner showed 
cause against the order, but did not suc- 
-ceedin getting it set aside. As however 
she failed to obey it, a subsequent order 
wasmade giving the opposite party leave 
to fill up the excavation at his own cost and 
that has been done. 

The points taken on behalf of the peti- 
tioners are: (1) that the Magistrate had no 
power io make the order. Section 18, 
Criminal Procedure Code, provides that 
the Local Government may appoint a suffiai- 
ent number of persons as Presidency 
Magistrates and oné of them to be Chief 
Presidency Magistrate. Also that’ they 
may appoint any person to be an Addi- 
tional Chief.Presidency Magistrate who 
shall have-all the powers of the Chief 
Presidency Magistrate as the Local Govern- 
ment may direct. Section 144 of the Code 
provides that the powers under that section 
shall only be exercised by a District Magis- 
rate, a Chief Presidency Magistrate, a Sub- 
Divisional Magistrate or any other~Magis- 
trate specially empowered by the Local 
Government or the Chief Presidency Magis- 
trate or the District Magistrate to act 
under this- section. Sub-section 4 provides 
that any Magistrate may a ve 
“either on his own motion or on the application of” 
any person aggrieved” a 
rescind or- alter- any order made 
under this section by himself. or any 

` Magistrate subordinate to him, or by his 
predecessor-in-office. The contention is 

` that as Mr. Wajid Ali had ceased to’ the 
Additional Chief Presidency Magistrate on’ 
May 16, 1933, he had no power to make 
what the petitioners call the “final order" 
that is tosay, the order made after hearing 
the present petitioner. In our opinion this 

“contention is unsound. The order under 
` the section was made on May 4, when Mr, 
Wajid Ali had power to make it. .Under 
the procedure, an opportunity is given to 
the other side to apply to have the order. 
set aside. If he succeeds, the Magistrate. 
will set aside the order previously made 
under the section Ifhe fails the original 
order stands. 

The second point is that the Magistrate 
is only entitled to makéa restrictive order 
preventing the opposite party from doing 
an ‘act, but that-it does not enable him 
to make a mandatory order directing the 
opposite party to do some act: The. 


1933 
original order of May 4, directed the op- 
posite party, who is-the present petitionér 
No. 1 to fill up the excavation and she 
failed to obey this part of the order, pro- 
ceedings were started against her under 
s; 188, Indian Penal Code. In our opinion, 
this part of the order was beyond the Magis- 
trate’s powers, being in effect mandatory. 
Consequently, the present petitioners were 
under no obligation to obey it and the 
proceedings under s. 188, Indian Penal 
Code, must beset aside. The Rule is made 
absolute to thisextent only. That part of 
the order which restrained the petitioners 
from building a wall stands. , 
M: C. Ghose, J.—I agree. 

ON. Rule partly made absolute, 





` OUDH CHIEF COURT. 
Application No. 119 of 1932. 
ag October 16, 1933. 
BISaESHWAR NATH AND ALLSOP, JJ. 
ABDUL RAHMAN— PLAINTIFF — 
| 3 APPLICANT 
j versus 

BANKE BEHARI LAL AND ANOTHER — 

: DEFENDANTS —OPPOSITE PARTY. 

‘Civil Procedure'Code (Act Vof 19(8),s 148—Scope 
of—Pre-emption case— Decree on plaintiff's depositing 
preemption ‘money within _ specified time—Default in 
payment—A pplication for extension of time—Whe- 
ther can be allowed—Jurisdiction of court. 

Section 148, Civil Procedure Oode, applies only 
where time is fixed forthe doing of any act pres- 
eribed or allowed by the Civil Procedure Oode, and 
unless empowered by some specific provision of law 
to'do so, the court: cannot under s. 148, enlarge the 
time fixed by a decree. $ 

- Where the court passed a decree ina pre-emption 
case decreeing the claim on the plaintiff's depositing 
the pre-emption money in court within a specified 
period and having failed to deposit the money within- 
the prescribed time, the plaintiffs applied for exten- 
sion of time; 

Held, that the court had no jurisdiction to extend 
the period fixed. Hasib-un-Nissa v, Mahmud-un- 
Nissa (1), Raj Bahadur v. Bishunathı (2), applied. 
Abu Muhamad Mian v. Mukut Pertap Narain (3), 
dissented from. Behary Lal v Ramanand Pandey 
(6), not approved. Sajjadi Begam v. Dilawar Hussain 
(8), Suranjan Singh v. Ram Behal Lal-(9), Dharmraja 
Ayyar v. Srinivasa Mudaliar (10), Kaniz Kubra v. 
Bande Husain (11), Jang Singh v. Lachmi Narain 
(12), Ilahi Raza Khan v Taiha Begam (13), relied on. 
Subramanian Chettiar v. Subbiah Ayyar (7), dis- 
tinguished. | w 
| ‘Application for revision of the order of 
the Subordinate Judge, Upao, dated 
August 19, 1932. ` 


-Mr. Zahur Ahmad, for the Applicant. 

Mr. B. K. Dhaon, for the Opposite Party. 
“Judgment.—This is an application for 
révision-‘of an order dated August 19, 1932; 
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passéd by thë, léarned Subordiitate Judge 
of Una. : 
© The facts of the case are that on March. 
16, 1932, the court passed a decree based on 
a compromise arrived at between the parties 
ina pre-emption case decreeing the claim 
on the plaintiff's depositing the pre-emption 
money in court within four months. The- 
plaintiffs failed to deposit: the money within 
the prescribed time and appliéd for one 
month’s extension, 

The learned Subordinate Judge relying 
on the decision of the late Court of the Judi- 
cial Commissioner of -Oudh in Hasib-ùn- 
nissa v. Mahmud-un-nissa (1), and on a 
ruling !given by one of us sitting as a 
single Judge in this court in Raj Bahadur 
v. Bishunatha (2), held that the court had 
no jurisdiction to extend the period ‘fixed for 
payment in a pre-emption decree, He 
accordingly rejected the application. 

It is contended before us that the decisions 
relied upon by the learned Subordinate 
Judge do not lay down the correct lawand 
that the court had jurisdiction to extend 
the time for payment fixed by the pre emp- 
tion decree, ‘under s. 148 of the Code .of 
Civil Procedure. We are of opinion that 
the contention is not well founded. Section 
148 allows the court discretion for enlarge- 
ment of time in cases “where any period © 
fixed or granted by the court for the doing 
of any act prescribed or allowed by” the ~ 
Code of Civil Procedure. It is clear from 
the terms of the section that “it applies only 
where time is fixed for the doing of any act 
prescribed or allowed by the Codeof Civil 
Procedure. The words underlined by us 
seem to be quile inappropriate where the 
time is prescribed or allowed for the doing 
ofan act by a decree passedin a suit. 
After a decree has once been passed, the 
court becomes functs officio and is not 
competent to alter its terms except on an 
application for review or in the case of 
clerical or arithmetical mistakes, by means 
of an order unders.152 of the Code of Civil. 
Procedure. It is also, we think, worthy of 
note thatin certain cases; for instance in ; 
the case-of decrees for foreclosure, sale or 5 
redemption (O. XXXIV, rr. 2, 4and 7), the 
Legislature expressly empowers the court, 
upon good: cause being shown and upon 
such terms as itthinks fit, to extend times 
No such- provision has been made in the 
case of decrees for ‘pre-emption in O., XX, r. 
14 which makes provision for decrees in - 

(1) 27 Ind Cas 419; 17 O O 377. 

(2)114 Ind Cas507;50 W -N €99; A I R 1928 
Oudh 492. : ii RLR 
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-pre-emption. suits, We have therefore no 
hesitation in halding that unless empowered 
by some specific provision of law to do so, 
the court cannot under s. 148 of the Code of 
Civil Procedure enlarge the time fixed by a 
decree. 

“ The learned Counsel for the applicants 
has‘relied on the decisions in Abu Muham- 
mad Mian v. Mukut Pertap Narain (8), 

Naik Ram v. Bhagwan Chand (1), Bal- 
gobind v.Sheo Kumar (5), Behary Lal v. 
Ramanand Pandey (6), and Subramanian 
Chettiar v. Subbiah Ayyar (7), in support of 
his contention. l 

In Abu Muhammad Mian v. Mukut Per- 
tap Narain (3), a Bench of the Patna High 
Court held that a Court passing a decree 
for pre-emption under O. XX, r.14 of the 
Code of Civil Procedure has power under 
s. 148 of the Code to extend the time fixed 
in the decree for the deposit of the pur- 
chase money. The learned Judges do not 
igive any reason for their opinion. They 
seem to have assumed that s. 148 covers a 
case of this nature. We must respectfully 
dissent from this decision. 

~ Naik:Ram v. Bhagwan Chand (4), was 
the case of a decree for possession. It was 
decided by a single Judge of the Allahabad 
High Court but it has subsequently been 
overruled in Sajjadi Begam v. Dilawar 
Husain (8). ee 

Balgobindv. Sheo Kumar (5), is a case 
with peculiar facts based on a mortgage. 
Inthat case by some mistake a decree 
for foreclosure had been drawn up insiead 
of a decree for sale. It was held that the 
court had powerunder s. 151 of the Code 
of Civil Procedure having set aside all the 
proceedings in the suit, to direct a prelimi- 
nary decree for sale to be drawn up. It 
was also remarked that the court had power 
under s. 148 of the Code to- extend the time 
for payment to six months. Reference to 

5, 148 was hardly necessary when O. 
XXXIV, of the Code of Civil Procedure 
clearly allows a period to befixed for pay- 
ment at the time of the passing of the decree 
and the period being extended from time to 
time. s 

Behary Lal v. Ramanand Pandey (6), is 
also a case of redemption of a usufructuary 
mortgage. It was remarked that it was 


e (3) 34 Ind Cas 88; 1P LJ 92,2 P L W 400, 
(4) 42 Ind Cas 613; 15 ALJ 511. 
(5) 82 Ind Oas 184; 46 A 864; 22 ALJ 791; AIR 
1924 All 818; L R 5 A 545 Oiv. 
. (6) 145 Ind Oas. 591; A I R 1933 All 157;6R A 122, 
(7) 143 Ind Cas 903; AIR 1933 Mad 553; Ind Ru 
(1933) Mad 355; 33 L W 201. | 
= (8) 47 Ind Cas 4; 40 A 579; 16 A L J 625. 
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open tothe court of first instance to grant 
extension of time to the mortgagor under 
O. XXXLV,r 8, proviso, or s. 148 of the 
Code of Civil Pracedure. With all respect, 
the mention of s. 148 does not appear to be 
well considered. 

The case of Subramanian Chettiar v. 
Subbiah Ayyar (7), is not one of a decree 
and is therefore not in point. 

The view adopted by us is supported by 
the decisions of the Allahabad High Court in 
Suranjan Singhv. Ram Bahal Lal (9), and. 
Sajjadi Begam v. Dilawar Hussain (8), and 
of the Madras High Court in Dharmaraja 
Ayyarv. Srinivasa Mudaliar (10). There 
is also a long course of decisions in Oudh to 
the same effect: (see Hasib-un-nissa v. Mah- 
mud-un-nissa (1), Kaniz Kubra v. Bande 
Husain (11), Jang Singh v. Lachmi Narain 
oy and Ilahi Raza Khan v. Taiba Begam 

13). 


We are accordingly of opinion that the 
application has no substance and dismiss 
it with costs. 

N. Application dismissed.. 

(9) 21 Ind Oas 585; 11 A L J 950; 35A 582. : 

(10) 3l Ind Oas 240; 39 M 876; 2 L W 1074; 29 MI 
J 708: 18 M L T 486 $ < 

(11) 24 Ind Cas 458; 20 L J 162. ‘ 2.4 

(12) 57 Ind Cas 488; 7 O L J 378; 23 O C 254;2 U P 
L R (0)171. ; 

(13) 66 Ind Cas 273;9 0 LJ 53; A I R 1922 Oudh 
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LAHORE HIGH COURT. 
Criminal Appeal No. 1553 of 1932. 
March 14, 1933. 4 
SHADI Lat, O. J., AND MONROE, J. 
WALI—CONnvIOT —APPELLANT 


Versus - 
EM PEROR—Oprosite Party, 

Penal Code (Act XLV of 1860), 8 804, Parts I 
and II—Attack inthe heat of passion—Intention of 
accused—Confession to zaildar—Absence of evidence 
of threat or inducement by zaildar— Consideration 
of confession. 

: Where there was a quarrel between the accused 
and his father and the former suddenly geiting 
enraged struck the latter in the heat of passicn and 
caused three or four injuries : ` 
- Beld, that thero was no adequate ground for 
attributing: to the assailant the intention contem- 
plated by s. 304, Part J, Penal Code and: - tbe con- 
viction might be altered toone under s. 304, Part 
II, Penal Code. 

A confession made by the accused to the zaildar, 
in the absence of anyevidence that any threat or 
inducement was held out by the ,zaildar, must not 
be excluded from consideration. 


Criminal Appeal from an order of the 
Sessions Judge, Lyallpur, dated November 
25, 1932. wax 


1933. 


lant. 

Mr. R.C. Soni, for the Government Advo- 
cate fo: the Crown. 

Shadi Lai, C. J.—The appellant Wali, 
an Arain of Chak No. 482, G. B. in 
the District of Lyallpur, has been convicted 
of the murder of his father Jhandu 
and has been sentenced under 8. 
302, Indian Penal Code, to transporta- 
tion for life. There is ample evidence on the 
record that there were constant disputes 
between the prisoner and his father about 
the partition of the family property. The 
father owned a plot of land, which the 
prisoner asked him to partition; but he did 
not accede to the request. 

The story forthe prosecution is that, on 
the evening of July 7, 1932, Jhandu was 


beaten by Wali, while he was smoking in’ 


his field, and sustained several injuries to 
which he succumbed either on that even- 
ing or on the ensuing morning. It is, 
however, beyond dispute. that, when the 
unfortunate man expired, the prisoner and 
his relatives tried to hush up the matter, 
and buried him in the village graveyard. 
Jt was not until . July 12,” when - the 
Zaildar Umar Din, who had been absent 
from the village, returned to it, that the 
information was obtained that Jhandu's 
death was due to the injuries which had been 
inflicted upon him by his son Wali. 

The zaildar, thereupon, went to the Police 
Station and reported the affair. The 
Investigating Officer asked for permission 
for exhuming the corpse of Jhandu, which 
was diginterred on July 15, and still 
showed marks of injuries. The. medical 
witness was able to discover three injuries 
including one on the head, and expressed 


the opinion that the death might be due to a | 


fracture of the skull. 


No. 3, Karim (P. W. No. 4), Zaman “Shah 
(Pp. W. No. 5) and Ghulam Muhammad 


(P+ W.G)-state that they saw Wali striking © 


his father with a lathi, and their evidence 
is confirmed by the confession which the 
prisoner himself made to the zaildar on 
July 12. He admitted that he had struck his 
father on the head, back, face and ribs; 
and there can be little doubt that the 
injuries inflicted by him resulted in the 
death of the victim, ‘There is not an iota. of 
evidence on the record that any threat. or 
inducement was held: out by the zaildar; 
there is therefore, no valid ground for ex- 
cluding the confession from consideration. ` 
Indeed, the learned Counsel for the appel- 
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lant admits that, onthe evening in question 

there was a quarrel between . the father and 
the son and that the son struck the father 
with a lathi. He, however, contends that. 
the circumstances of the case, including the. 
relationship between the parties, point to: 
the conclusion that there wasno intention to 

cause death or to cause such bodily injury as . 
was likely to cause death. There is no force. 
inthis contention. It appears that there. 
was a quarrel between the father and the 
son, and that the latter suddenly got enraged, 
struck the former in the heat of passion and 
caused three or four injuries. There is no 
adequate ground for attributing to the 
assailant the intention contemplated by s.. 
304, Part I, Indian Penal Code. 

I would accordingly, accept the appeal sd 
far as to alter -the conviction to one under s: 
304,Part II,Indian Penal Code, and to reducé 
the sentence to rigorous imprisonments for 
ten years. - ane Ni 

Monroe, J.—I agree. : AT 

N. Appeal accepted. : 


Se 


RANGOON HIGH COURT. .: 
Criminal Revision an plication No.: 187-B of 
193 


July 17, 1933. 


Ba U, J. 3 7 
NGA LUN MG=Appuicanr -3 
‘ versus ` : 

EMPEROR — OPPOSITE. Party. 
Criminal trial— Summons case and warrant 
tried together—Procedure to:be followed, f 
When a summons case anda warrant case are 
tried together, the proceduré to be followed ‘is. that 
prescribed for the warrant case, “Rajnarain Kunwar 
v. Tamoli Raut (1), In re Sobhanadri (2) and Ragha- 
velu Naicker v. Singaram (3), relied on. gi; 


casg 


Criminal Revision Application from an 


~ order of the Sixth Additional Magistrate (2 
Four witnesses, namely, Dullah (P. W. oe ie eee ETT BANA (2), 


Henzada, dated May 10, 1933. 
Mr. Ba Maw, for the Applicant. 5 


Order.—This application must be zilow~ 
ad. The applicant was convicted and’ ser- 
tenced to four months’ rigorous imprison- - 
ment under s. 417-511, Indian Penal Code, 
by the Sixth Additional Magistrate . of 
Henzade. He appealed but his- appeal 
was dismissed by the Senior Magistrate of 
Henzada. The facts of the case are these: 
Proceedings against one. Lun Maying under 
s. 107, Criminal Procedure Code, were in- 
stituted in the Court of the First Additional’ 
Magistrate, Henzada. ~ Lun Myaing opplied - 
for bail but his application was refused. 
He moved this court and: he was successful; 


= Sm ig S 
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whêéreupon, the applicant stood as surety and 
offered tivo holdings of his, viz., holdings 
Nos. 52° and 53 of 1931 1932 situate in 
Shanywa Kwin, Lemyethna Township as 
security: In his application he said that 
these two holdings were free from encum- 
brances and again to the .District Magis- 
trate to whom the application was presented 
he said that his lands were free from en- 
cumbrances. The District Magistrate 
directed the Superintendent of Land Re- 
cords to enquire and report whether the 
lands were free from encumbrances. It 
was found that they were not: whereupon 
the applicant was ordered to be prosecuted 
under ss. 182 and 417-511, Indian .Penal 
Code. A complaint was accordingly filed 
in the Court of the Sixth Additional Magis- 
trate by’ the Public Prosecutor. The Magis- 
- trate first proceeded with the trial of the 
case as a summons case under s. 182, Indian 
Penal Code. When.the particulars of the 
offence. were read out to the applicant he 
admitted having told the District Magistrate 
that his lands were free from encumbrances, 
knowing full well that they were not and 
that he did ‘so as he wanted his brother 
Lun Myaing to be released on bail. ` ~ 
Evidently thinking that it would be ‘safer 
to examine the alleged mortgagees, the 
Magistrate issued -summons to them and 
examined .them as prosecution witnesses. 
‘There were two mortgagees. Both of them 
said that the landt were once mortgaged 
to.. thém but that they had been redeemed a 
long time ago. When he found that they 
did not support the case fôr the “prosecution, 
the Magistrate fell back onthe admission 
niade*by the applicant at the time when the 
particulars of offence under s. 182, Indian 
Penal Code, were read. out tohim. I may 
‘quote what the Magistrate said in his Diary 
‘Order dated May 2, 1933. He said: 
“Called. Accused present on bail with Pleader. 
Saya Pe and Mg Po ‘i'haing appeared and examined. 


‘Oharged framea against accused under s,.417-51 , 
Indian Penal Oode, according to his own admis- 
BION ‘ à - 3 
Thus, it will be seen that there is not a 
tittle of evidence to prove the case against 
_ the applicant under s. 417-511, Indian Penal 
Code, except his. alleged admission made 
‘at the time the particulars of the offence 
junder's. 182, Indian Penal Code, were read 
out tohim. The case under s. 182, Indian 


‘Penal Code, is a -summons case, 
whereas the case under s. 417-511, 
‘Indian Penal Code, is a  -warrant 


-case. If the case under. s. 182, Indian 
‘Penal Code, had been tried as a warrant 
‘case, the Magistrate would not have been 
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able to maké use of the admission ‘alleged . 
to have been made by the’, applicant: to 
support the charge under s. 417-11, Indian 
Penal Code. Therefore, the question that - 
now ‘arises is: when a summons case and 
a warrant case aie tried together what 
procedure should be followed? In my opi- 
nion,, the procedure ‘to be followed is the 
procedure prescribed for the warrant case. | 
fam fortified in this view by the decision 
given in these cases: Rajnarain Koonwar v. 
Tamoli Raut (1), Inre Sobhanadri (2) and 
Raghavali: Naicker v. Singaram (3). : 
As the correct procedure has not been- 
adopted in this casa, the trial must be held 
to be void. For all these reasons I set 
aside the conviction and sentence and direct’ 
the release of the applicant so far as.this 


case is concerned. ' . e 
N. Ai; Conviction set aside, 
(1) 11 C 9t. ; i 


(2) 29 Ind. Cas’ 668; 39 M 503; 16 Or. LJ. 540; 

217. W-574; 18M LT 92; (1915) M W N5416 3, > 

(3) 45 Ind. Cas. 517; AIR 1918 Mad. 371; ee 
M., 


L J 613: 41M 727; 7. LW 520; 3t 
369. í i 


. CALCUTTA HIGH COURT. - .. . 
Criminal Revision Petition No. 481 of 1932. 
JA ' February, 14, 1933.. ME 
PEARSON AND PATTERSON, JJ.  .i: 
DEVENDRA NATH MAZUMDAR 
. |. — PETITIONER = 


a versus ‘ ees 
EMPEROR— Opposite PARTY. ©... ` 
Prevention of Molestation and Boycotting’ Ordi-.. 
nance (V of. 1982), s.4—Offence unter—Sentence of 
fine in addition to imprisonment—Legality of. °> ` ` 
“A person who”. loitera around foreign cloth shops 
intentionally interfering with and obstructing cus- 
tomers in their legitimate rights is guilty under 
s. 4, Prevention of Molestation aud Boycotting 
Ordinance. ` f ; > 
< The principle, that where a: substantial ‘term 
of imprisonment has been, inflicted,- it may be in- 
‘appropriate to add a fine, does not apply, to an offence 
under s 4 of Ordinance Vof 1932, more especially 
when the Ordinance provides for the imposition of a 
‘fine either separately or along with a substantial 
term of imprisonment. ; 
Messrs. Narendra Kumar Bose and Pares 
Lal Shome, for the Petitioner. 
Mr. Khundkar (with him Mr. Anil 
Chandra Roy Chowdhury), for the Crown. 
Pearson, J. - This Rule was issued on 
the Deputy Commissioner of Sylhet calling 
on him.to show cause why the conyiction 
and sentence passed on the petitioners’ 
daughter and the other accused should not 
be set aside. It appears that. the two ac- 
cused in the case. were two ladies, named 
Probhabati Dhar and - Surohala Dey; ‘snd 
e 


"1983 . . 
that. they . were. convicted .and sentenced 


under s.: 4 of Ordinance V of 1932 to 
undergo six months’ rigorous imprisonment 


. each and a fine of Rs. 150 each. In default. 


of the payment ofthe fine they were to 
undergo one month’s rigorous imprisonment 
in each case The decision of the Magist- 
rate was given on February 16, 1932. Neither 
of the accused appealed against the decis- 
ion, but an application “was made on 
March 1, 1932, by the present applicant, the 
father of. one ofthe accused tothe Sessions 
Judge of Sylhet. That Judge decided that 
he shotldnot gointo the merits and that 
it was-not open to him to entertain an 
application of that nature made by a third 
person. a: aie krite . 
| -Thé present Rule was issued on July 6; 
1932, at-which time the accused had served 
some three- and a half moriths out of the 
séntence, -At the time of the issue of the 
Rule an order was-made staying the pay- 
ment ofthe fineand- permitting the- two 
accused persons to be released on bail-+to the 
satisfaction of - the Deputy- Commissioner. 
The term of imprisonment has, however, 
now been served out due to the -fact that 
neither of the: accused thought fit’ to avail: 
themselves of the bail order, So faras the 
application before usis concerned it has not’ 
been conterided by the Crown, for the pur- 
poses of the present application, that this 
court- has no jurisdiction or no right to deal 
with the matter although it is presented to 
the ‘court bysome person other than the ac- 
cused themselves. -But the -contention -of 


the-Crown is:that upon: the facts it - is not- 


such -a case in -whichthis court should -in- 
terfere in-the exercise of its powers. . The 
learned’ Advocate- for the applicant, the 
father of one cf the accused, -has - argued 
before us that once we assume the right- to 
deal with the ‘matter we ought to interfere 
in the, case; because the matter is one in 


which it appears -that the Magistrate in. 


passing his order has not in fact come : to 
Sufficient findings- to bring the matter 
within the provisions of s. 3 of Ordinance. V 


of 1932 and also .on, the ground ‘thatthe. 


evidence.on which he does rely amounted to 


evidence of confession toa Police Officer: , 


it therefore ought to'be rejected, or at any 

rate no conviction should be based upon 
it, 

The allegation in the case was thatthe 

| accused were picketing in front of foreign 

cloth shops in that locality on this parti- 


cular day, and that in so doing they'were. 
guilty of an offence under ‘s. 4 of the’. 


Ordinance. It appears that the accused 
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declined to cross-examine ‘and ‘when asked 


at the trial whether they had any- 
thing to say to the evidence: 
against them they both said they’ 


have. nothing to say. In these circum- 
stances, asthe Magistrate , points out, the 
allegations on the side of the prosecution 
were uncontradicted, and after a reference 
to the evidence inthe case he found them 
guilty under s 4 of the Ordinance, because 
he says that by loitering around foreign 
cloth shops they were intentionally interfer- 
ring with and obstructing customers in 
their legitimate rights. In dealing with 
the evidence, he, in the main, insists upon 
the evidence of the Sub-Inspector, P. 
W. No.3 aud that part of the evid- 
ence in particular in which he deposed that 
he explained to the accused that picketing 
was illegal under the Ordinance and tried 
to persuade them to move off, but on find- 
ing it useless: and receiving replieésfrom 
one of them that she was not recognising 
any authority but that of the Congress and 
from the other that’she was going to picket, 
he ordered their arrest. Itis said that so 
far as that part of the Magistrate’s judg- 
ment is concerned, he was not relying on 
the evidence that picketing had already. 
taken place but that they were going to: 
picket, Itis quite clear from a reference: 
tothe: evidence which has “been” placed. 
before. us that there was evidence on the. 
record of more than one witness to the effect 
that both of the accused were in fact picket~ 
ing in front of the foreign cloth shops in the 
bazar,.and that they were preventing "pure, 
chasersfrom buying English cloths.” It ap- 
pears tome clear enough, having regard to 
that evidence, that it is not matter in which 
we ought to interfere in revision, and that 
the evidence as it stands is quite sufficient 
to bring the matter within the terms of the. 
Ordinance referred to. More than that, I 
would say that a proper appreciation of the 


- Magistrate’s judgment does in fact show, 


that he was relying upon ;that evidence, 
because he found them guilty under s. 
4.of the Ordinance on the ground that by 
loitering around foreign cloth shops they 
were intentionally interfering and obstruct- 
ing customers in their (legitimate rights. | It, 
is quiteclear that he does accept that part 
ofthe evidence though he does also rely 
upon portions to which he has referred in' 
greater detail, namely,as regards the im- 
mediate reasons for ordering the arrest. of. 
thosetwo accused. _ . 

Mr. Bose has also ‘contended that seeing 
that it is now.a matter of fine, it is not one 
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that ought to"be.now brought, against the 
accused, In certain cases it is:correct to 
say no doubt that where a substantial term 
of imprisonment has been inflicted it may 
be inappropriate to add a fine, but it is 
difficult to see how we can apply a principle 
of that kind tothe present case, in particular 
to this class of offence, and more especially 
when the Ordinance ‘specifically provides for 
the imposition of a fine either separately or 
along witha substantial term of imprison- 
ment. Jam quite satisfied that this is a case 
in which we ought not to interfere in any par- 
ticular in “favour of the. accused persons. I 
accordingly discharge this Rule. 

. Patterson, J.—I agree. 

- N. Rule discharged, 


cee 


RANGOON HIGH COURT. 
Criminal Revisicn Application 
No. 170-B of 1933. 
June 19, 1933. 

Ba U, J. . 
' | NGA SAN MYA-—APPLIOANT ` pi 
versus Pare aes 
© EMPEROR—Opposits Party. i 


` Criminal Procedure Code (Act V of 18981, es. 234, 
á87—Joinder of more than three distinct offences of 


criminal breach of trust-- Whether vitiates the trial— . 


Penal Code (Act XLV of 1860), s. 406. ; 

Where more than three distinct offences of crimi- 
nal breach of trust are’ tricd together. in one trial 
an illegality vitiating the trial is: committed: 
Subramania Aiyar v. Emperor (1), followed, Abdul. 
Rahman v, Emperor (2°, referred to. 


_ Criminal Revision Application against an: . 


order of the Township Magistrate, Kyauk- 
pyu, dated March 15, 1933. : 
“Mr. Foy, for the Applicant. 


4 i 7 ` s 
“ Order.—The facts found to be .proved` 
by both the lower Courts are these: The: 
complainant Ma Aye Sein kept two of. 
her daughters:‘in the schodl of the appli" 
cant, San Mya. The girls ‘lived with him 
and--Ma Aye Sein entrusted six _ pairs 
ef gold bangles to the applicant for use’. 
by ‘her two daughters occasionally. The’ 
applicant pdwned these bangles from time; 
to time at a pawnshop.- On these facts het: 
was charged under s. 406, Penal Code; 
charge runs as follows:— . -` . : 
‘ “That you on or abdut the month of May, 1932,- 
Mason (24, B. E, at Ywakalan village being’ 
entrusted with four. pairs of gold bangles, two pairs: 
óf Seemi bþangles,. committed criminal breach of 
trust and thereby committed’ an offence punishablé-’ 
under [e. $06, ludian Penal Code, and within my: 
cognizance ` Sg 


On this charge -ihe applicant. was found l 


guilty and: sentenced. to:pay.a finé of: 
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Rs. 250 or, in default, to suffer six months" 
rigorous imprisonment, On appeal it was 
urged. that there had been a. misjoindeér of 
charges in that more than three offences: - 
were lumped and tried together. The Ses- 
sions Judge agreed with this contention, but 
said as follows: : - 
“In conclusion, the appellant's Counsel pointed 
out that the joinder of more than three charges 
against the appellant for different transactions 
which took place on diferent dates unconnected 
with each other is an illegality.which offends against 
the provisions of s. 231, Criminal Procedure Code.. 
I agree that this is so, but the illegality is curable 


“under s. 537, Criminal Procedure Code, as it does 


not appear to me that a failure of justice ‘has in: 
fact been occasioned by reason of irregularity in the 
charge.” i.’ 
The contention that has now been put 
forward by the learned Counsel for, the 
applicant is that the interpretation of the 
learned Sessions Judge of s. 537 is incorrect , 
inasmuck as what has heen committed by; 
the trial Court is more than an irregularity.. 
According to the learned Counsel it is an. 
illegality and as such itis not curable. 
under s. 937. The point thus raised is,: 
in my opinion, covered by the decision of 
their Lordships of the Privy Council in. 
the well-known case of Subramania Aiyar. 
v. Emperor (1). In that case the accused: 
was tried on charges of extortion in which, 


‘41 criminal acts extending over a period of, 


‘two years were committed. It was held; 


“by their Lordships of the -Privy Council. 
< that the disregard of an expressed provision; 


of law as to the. mode of trial was not; 
only a mere irregularity, but it was an, 
illegality and-as such it was not curable- 
under s. 537, Criminal Procedure Code. ; 
That was also pointed out in -the case;of; 
Abdul Rahman v. Emperor (2), wherein | 
their Lordships in referring to-the case ‘of - 
Subramania Aiyar v. Emperor (L), said: ;. 
“The procedure adopted .was one which the, . 
Code’ positively’ prohibited, and “it was” ‘possible - 
that it might have worked actual injusti@s to ‘the - 
accused.” ss, r BG baan Ts; 
‘ Section 234-clearly lays downthat only i 
three distinct ‘offences: of the- same kind ` 
committed withina Space of twelve‘months’ 
can -be‘tried together.: In‘ this’ case what ’ 
sis clear is that thé applicant from the exhi: ! 


4 


“bit pawn tickets, Exs. “A “10 “G”, committed? 
-şoven distinct offences of-criminal:-b¥eack > . 


of trust and. that,’ therefore, all- wt thesé . 
(1) 25 M 61; 28 I A 257:8 Sar. 160: 3 Bom, L R: 
540: 5 OWN. 8:6; 11 ALA 23k È Weir 271 
POL . > NA aaa elt ee CEA 
t 2) 100 Ind Cas. 2271; A IR 19:7 P O 44:-54-T A a J 
5, R 53:431 O.W N 271; 25 AL J 117: ; (1927)M W “j 
N 103;-38 M L T 64: 8 P LT 155; 4’0’ W N 283; 28 - 
Or LJ 259:6 Bur. L J:65; 52 M-L'J 585; 29’Bom:- Ly : 
R834 OL JULE .- e l AUPE T 
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offences should not have been tried. together. 
As the plain provision of law has been 
infringed I am clearly of opinion that 
there has been -an illegality in the - con- 
duct of the trial and as such the trial 
must be held vitiated. I set aside the 
conviction and the sentence and direct 
a refund of the fine that has been. paid. 
I order the re-trial of the applicant by: 
such competent Magistrate as. may be 


directed. by -the District Magistrate, 
Toungoo, : 
x. Re-trial ordered. 


CALCUTTA HIGH COURT. 
Criminal Revision Petition No. 1235 
of 1932. 
February 14, 1933. 
Guua, J. 
CHUNI LAL—PETITIONER 


. VETSUS t 
CORPORATION or CALCUTTA— OPPOSITE 
PARTY. 

Calcutta Municipal Act (III of 1928), ss. 886, 387, 
488—Publication of declaration prohibiting user of 
premises for certain purposes—Fact of user of 
premises for such purposes long before declaration— 
Liability for prosecution—Inierpretation of Statutes— 
Retrospective effect. 

Where a declaration under s. 387, Oalcutta Muni- 
cipal Act, has been published, the corporation has 
the right to prohibit the use of premises irrespec- 
tive of the fact that the premises werebeing used 
for such purposes long before the declaration by 
the Corporation was made. 

When a person continues to so use such- premises 
after publicationfof the notification, he is liable under 
8'488, Butchers’ Hide, Skin and Wool Co, Ltd.v. 
Seacome (1), distinguished. : 

An enactment ought not to be canstrued so as to 
give it a retrospective operation, especially in the 
case of a criminal matter, unless the language used 
indicates such intention in the Legislature. 


Messrs. Bipinchandra Mallik and Kus- 
hiprasanna Chatterji, for the Petitioner. 

Mr. Pashupati Ghosh, for the Opposite 
-Party. 

Order. The petitioner in this.case is 
the proprietor of an electric mill, by 
which dal is manufactured at premises 
No. 3, Sonar Gouranga Temple Lane in 
Calcutta. The Corportion of Calcutta, 
it appears, by a declaration duly made 
and published in the Local Gazette in 
the year:1925, notified that no person shall; 
in the area in which the above premises 
were situate, . use any premises 
for dal grinding business, carried on by 
electric, steam or other mechanical power 
(other than hand power), and a prosecution 
was started against the petitioner under s. 488 
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È) read with 387 (5), Calcutta Municipal 
Act, for continually working the dal mil 
by electricity, in contravention of the 
declaration published in the Gazette under 
s. 387: The defence of the petitioner was 
that. s. 387 was not applicable withoub 
reference to s. 386 (1) <a), in view of the 
position that dal is not. grain according to 
the interpretation put upon the word by 
this court, that the petitioner's business 
was neither dangerous to public life, health 
nor property, nor did it create any nuisance 
as mentioned in s. 386 (1) (b); and further, 
that the declaration by the Corporation 
of Calcutta, published in the Gazette in 
the year 1925, could not affect the peti- 
tioner's business in question, as it had 
been established long before the publi- 
cation of that declaration. ` 

It may be mentioned at the outset that 
it is not necessary for thé purpose of this 
case to consider whether dal was grain 
within the meaning of Sch. 19 (7) referred 
to in s. 386 (1) (a), Calcutta Municipal 
Act, and the interpretation that the word 
“grain” does not include dal may be accept- 
ed as correct. ` 

The Municipal Magistrate. by whom the 
case against’ the petitioner was tried ` has 
come to the finding on evidence before 
him, to which reference has been made 
in his judgment, that dal dust was offensive 
and injurious to health, and that the dal- 
grinding business, in regard to which the 
petitioner was prosecuted, “gave rise to 
volumes of dal dust” causing nuisance. 
The finding so arrived at by the Magis- 
trate has to be accepted for the purpose 
‘of the case before this court now. It is 
clear, therefore, that prosecution of the 
petitioner by the Calcutta Corporation 
ander s. 387 (5) was justified in view of 
cl. (b), s. 386 (1), Calcutta Municipal Act, 


‘irrespective of cl. (a) and Sch. 19, men- 


tioned in that clause if it were not other- 
wise invalid. The question for considera- 
tion then is whether, the declaration. by 
the Calcutta Corporation, to which refere- 
nce has been made above, could ` affect 
ihe business which was admittedly establish- 
ed and was being carried on from before 
the declaration. Reliance has been placed 
by the learned Advocate for the petitioner 
on the case of Butchers’ Hide Skin and 
Wool Co. Ltd. v. Seacome (1), in support 
of the proposition that where a business 
was. established before the coming into 

(1) (1913): 2 K.B 401; 82.L J, K B 726; 106 L T 
969; 77 J P 219; 29 T L R 415; 23 Oox, O O 400; 11 
L JR 572. . 
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operation of the ordèr de¢laring. it to be 
an offensive trade, if was not an cffence 
to carry on the business. The decision 
of the case referred to aboye depended 
upon the interpretation of s. 112, Public 
Health Act, 1875, (38 and 39 Vict., o. 55) 
which runs‘as follows: : 
` “Any person who, after this Act, establishes within 
the district of an urban authority, without their 
consent in writing, any offensive trade of blood- 
boiler, or bone-boiler or fell monger, or soap- 
boiler or tallow-melier, or tripe-boiler or any 
other noxious cr offensive trade, business or 
manufacture, shall be liable to a. penalty not exceed- 
ing £60 in respect of the establishment thereof, 
and any person carrying on a business so estab- 
lished shall be liable to a penalty not exceeding 
4Cs, for every day on which the offence is conti- 
nued whether there has or has not been any con- 
. viction in respect of the establishment thereof,” 

This provision contained in the Public 
Health Act quoted above was subsequent- 
ly amended in 1907, by s. 51 of 7, Edw. 7, 
by the substitution of the words: 


“Any other trade, business or manufacture which ` 


the local authority declare by order confirmed by 
the Local Government Board and published in such 
manner as the Board direct, to bean offensive trade,” 
for the words: pees 
“any other noxious or offensive trade, business or 
manufacture.” 

As observed by the Ridley, J., the ques- 
tion which had to be determined in the 
case was whether the appellants committ- 
ed an offence in carrying on the business 
efter the making and confirmation of the 
order-declaring the trade to be an offensive 
-trade. Had they carried on a business so 
established within the meaning of s, 112, 
Public Health Act, 1875? In the opinion 
of the learned Judge (with which Pickford 
-and Avory,Jd., concurred), s. 112, as amend- 
-ded, meant that the offence of establishing 
the offensive business was only committed 
where business had, at the time of estab- 
lishment, already been declared by order 
to be an offensive trade and that a per- 
son who was prosecuted for carrying on 
an offensive business must be found to be 
carrying on the business “so established,” 
that is to say, established after the order 
declaring it to bean offensive trade. The 
interpretation therefore turned upon the 
expression “so established” used in s. 112, 
Public Health Act. The provisions contain- 
- ed in ss. 386 and 387, Calcutta Municipal 
_Act, have to be construed acéording to the 
ordinary rules of construction, natural mean- 
ing and full effect being given to all the 
< words used in the sections. There can be 
no doubt that an enactment ought not to 
be construed so as to giveit a retrospec- 
tive operation, especially in the case ofa 
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criminal matter, unless the language used 
indicated such intention in the Legislature. 
The reasonable construction to be put upon 
the provisions contained in the Calcutta 
Municipal Act, to which reference has been 
made above, is that power was given to 
the Calcutta Corporation in the interest.of 
public health, to prohibit the carrying on 
a business which was, in the opinion of 
the Corporation, dangerous to health or 
likely to create nuisance even though the 
business might have been established be- 
fore the intention, that no person shall use 


‘any premises for any of the purposes men- 


tioned in s. 386, Calcutta Municipal Act, 
was expressed and before the intention was 
declared by the publication’ of the declara- 
tion in the “Calcutta Gazette.” 

It may be noticed that any other con- 
struction of the provisions contained in 
ss. 386 and 387 would frustrate the primary 
intention of the Legislature in the matter 
empowering the Corporation toadopt mea- 
sures necéssary for the -public health and 
in order to prevent nuisance, which, tomy 
mind, has been clearly expressed. The 
words used in s. 386, Calcutta Municipal 
Act, “no person shall use or permit to be 
used, etc.,” and the corresponding words in 
s. 387 of the Act, that the Corporation may 
give public notice of their intention to dec- 
lare that, in any area specified in the notice, 
no person_ shall use any premises for any 
of the purposes referred to ins. 386, sub- 
s. (1), prescribe no limitation. whatsoever 
as contained in s. 112, Public Healih Act, 


1875, on which the decision in Butchers’ 


Hide, Skin and Wool Co. Lid. v. Seacome 
(1), to which reference has been made above 
is based in view of the words “so estab- 
lished” as used in that section and aš 
mentioned already, upon which the learn- 
ed Judges deciding the case laid stress, 
in coming to the conclusion that the pro- 
vision of law as contained in s. 112, Pub- 
lic Healthi Act, could not apply to a busi- 
ness established before the coming into 
cyeration of the order declaring it to be 
offensive trade. The offensive business or 
trade is subject, of course to the general 
law of the land as to nuisance; but that is 
no reason why the Corporation should ke 
debarred from taking action under s. -387, 
Calcutta Municipal Act, in the matter of 
an offensive business, and perpetuate a 
stale of things that was injurious to pub- 
lic health. In. a case like the present in- 
dividuals affected by the injurious pusi- 
ness might have the right'to have recourse 


e 
e 


6 


to the general law of nuisance, but -the 
Corporation had, under the provisions con- 
tained in s. 387, the undoubted . right to 
proceed in the manner they have done, 
quite irrespective of the fact that. the busi- 
ness in question was established long be- 
fore the declaratiin by the Corporation 
was made wader that section. 3 

In the above view .of the case; the con- 
viction of the petitioner under s. 387 (5), 
Calcutta-Municipal Act, and the sentence 
passed- on him must be upheld. The de- 
cision of the learned Municipal Magistrate 
is affirmed, and this Rule is discharged. 


N. Rule discharged. 
PRIVY COUNCIL. 
Appeal from the Supreme Court of New 
Zealand, 


July 27, 1933. 
-Logp ATKIN, LORD TOMLIN, LORD MAOMIL- 
LAN, LORD WRIGHT AND Sir QEORGE 
LOWNDES. 
MAYOR,COUNCILLORS AND 
BURGESSES or Tar BOROUGH or NEW 
: PLYMOUTH— APPELLANTS 
Versus 
TARANAKI ELECTRIC POWER 
» BOARD — RESPONDENTS. 

- Interpretation of Stotutes—Rule that words are 
used in.an Act of Parliament exactly and not loosely 
—Burden of proof on person asserting , that’ loose 
meaning should be preferred—New Zealand Munici- 

“pal Corporation Act -of 1920, s. 282—‘Adjoining’, 
“meaning of-—‘Adjoining’ and ‘adjacent’, distinc- 
tien between. 4 z 

It is the rule that words „are used inan Act of 
Parliament ¢orrectly and exactly and not loosely and 
‘inexactly. The burden of establishing their proposi- 
tion lies heavily upon those who assert that that rule 
has been broken. The burden can be discharged 
only by pointing tb something in the context which 
goes to show that the loose and inexact meaning 
should be preferred. Spillers Lid. v.Cardiff (Borough) 
Assessment Committee (1), followed, Cave v. Horsell 
(2), distinguished, Mayor of Wellington v. Mayor of 
Lower Hutt (3); referred to. ' 

‘The word ‘adjoining’ as used in s, 282, New 
-Zealand Municipal Corporation Act means “conter- 
‘minous.” | 

Difference between 
pointed out. 

Messrs. Walter Mockton, M. Gressen and 
W.T. Eleverston, for the Appellants. 

Messrs. R. P, Croam Johnston and A. A. 
Gordon Clark, for the Respondents. 

Lord Macmillan.—Their Lordships 
‘have in this appeal to consider the mean- 
ing to be assigned to the word “adjoining” 
as employed ins. 282, New Zealand Muni- 
cipal Corporation’s Act 1920. That section 
reads as follows : 

“A QOouncil, having established electric 
works for the purpose of lighting the ‘streets ‘and 
public places of the Borough and of supplying 

e 


‘adjoining’ and ‘adjacent’ 


light 
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electricty to. the inhabitants of the Borough may 
(a) supply electricty to any person residing be- 
yond the borough with the consent of the local 
authority of the distrist in which the supply is 
given and the provisions of this Act as to the supply 
of electricty to the inhabitants of the Borough shall, 
so far as applicable, extend and apply to the case of 
such supply beyond the Borough,-and, (bj contract 
with the local authority of any adjoining district to 
supply electricty to such local authority upon such 
terms and conditions as may be mutually agreed up- 
on.” X E 4 A 
This section applies to the appellants? 
the Council of the Borough of New Piy 
mouth, who are authorised by orders, in 
Council made under the Public Works 
Amendment. Acts of 1998.and 1911, to supply 
electricity within an--areaofsupply which 
embraces not only the Borough, but also a 
surrounding territory. The Boroughs of 
Inglewood and Waitara lie outside, but 
border on the appellants’ area of supply. 
They are distant respectively eight miles and 
six miles from the Borough of New Plymouth. 


.- By agreements entered into in 1924and_sub- 


‘sequently modified in 1928 the appellants 
‘contracted with the Borough Councils of In- 
glewood and Waitara to supply them with 
‘electricty, and have since beenjaffording sup- 
plies to these Boroughs. The supplies are 
delivered in bulk a point in each case 
within the appellant's area of supply..By 
a Local Legislation Statute passed in 1931 
these agreements were validated, but only 
-up to September 30, 1933.” In view no 
doubt of the expiry of this period -the 
present proceedings were initiated in the 
Supreme Court of New: Zealand by an 
originating summons taken out by the 
respondents which submitted for determi- 
nation the- question on which the validity 
of the agreements depends, namely whether 
the Boroughs of Inglewood and Waitara 


‘are “adjoining districts” to the Borough of 


New Plymouth within the meaning of the 
statute of 1920. | Le 

The matter came inthe first instance.be- 
fore Macgregor, -J., who answered the 
question in the affirmative. The Court of 
Appeal in turn unanimously came to a 


‘contrary decision. Their Lordships agree 


with the learned Judges of the Oourt of 
Appeal that the primary and exact mean- 


‘ing of “adjoining” is “conterminous,.” At 


the same time it cannot be disputed that 
the word is also used in alooser sense ag 
meaning “near” or““neighbouring.” But as 
Lord Hewart, C. J., said in a recent case, 
where the question was as tothe meaning 


of the word “contiguous” : 
“Tt ought tobe the rule and we are glad no 
think that it is the rule that words are used in ah 
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- Act of Parliament correctly and exactly and not loosé- 
ly andinexactly Upon those who assert that that 
rule has been broken the burden of establishing their 
‘proposition lies heavily, And they can discharge it 
only by pointing to something in the context which 
‘goss to show thatthe losse and inexact meaning 
must be preferred " Spillers Ltd., v. Cardiff (Borough) 
Assessment- Committee (1). 


The context in the present case does not 
help the appellants as it helped the plaint- 
iffsin Cave v. Horsell (2). Indeed it is 
rather against them for in para. (a) ofs. 282 
-reference is made to “any person residing 
beyond the Borough,” while in para. (b) 
the reference is to the local authority, 
not of any district beyond the Borough, 
but of: “any adjoining district.” The con- 
trast is significant. In Mayor of Welling- 
ton v. Mayor of Lower Hutt (3) this Board 
tefused to interfere with a 
the New Zealand Court of Appeal which 
decided that the City of Wellington was 
` “adjacent” to the Borough of Lower Hutt 
within the meaning of s. 219 of the former 
Municipal Corporation’s Act of 1900, 
although théy were over six miles apart. 
It is noteworthy that Sir Arthur Wilson, in 
‘delivering their Lordships’ judgment, said 
at p. 775%, 

“Adjacent’ is nota word to which a precise and 
uniform meaning isdttached by ordinary usage It 


is not confined to places adjoining and it includes 
places close to or near.” 


The framers of the present Municipal 
Corporation’s Act in employing in s. 282 
the word “adjoining” and not the word 
“adjacent” may well have had in mind 
the contrast thus drawn between the two 
terms and have designedly selected the 
stricter word. But it is unnecessary to 
pursuethe matter. It is enough to say that 
there is here no context constraining their 
Lordships to give to the word “adjoining” 
any other than its exact and literal mean- 
ing. Their Lordships thus see no reason 
to differ: from but on the contrary, every 
reason to - agree with the interpretation 
placed upon the word by the learned 
Judges of the} Court of Appeal. Their 
Lordships will humbly advise His Majesty 
that the appeal be dismissed. The ` res- 
pondents will have their costs. 

N. Appeal dismissed. 

Solicitors for the’ Appellants— Messrs. 
Elvy Robb & Co. 

Solicitors for the Respondents.— Messrs. 
“Wray Smith & Halford. 

G) 1981) 2K B21; 144 LT 503;95 J P49; 29L 
GR411:75SJ 173 47 TLR 23), l 

(2) (1912) 3K B538; £1 L J K B 9831; 107 L T 186; 
28 T L R 543. 

(3) (1904) A 0773, ` 
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Confirmation Case No. 9 of 1933 
and 
Criminal Appeal No. 95 of 1933. 
July 7, 1933. 

RUPOHAND, J. C., AND Logo, A. J. C. 
KHAIRMAHOMED—Accousep 
—APP‘LLANT 
VETSUS 
EMPEROR—Opposirsz PARTY. 

Criminal Procedure Code (Act V of 1898); s. 164— 
Retractéd confession—Corroboration—Necessity of— 
Production of hatchet from place accessible to others 


as well—Whether sufficient as corroboration—Benefit 
of doubt. 

A court may convict an accused person on his own 
uncorroborated confession which has been subse- 
quently retracted, provided, of course, that the court 
is eatisfied that the confession was made voluntarily 
and that was true in fact. [p. 182, col. 2,] 

[Case law referred to.] , 

Where a hatchet was produced three days after 
a murder from a place which was accessible to others 
as well and the accused wasnot the only person who 
was alleged to havetaken part in the murder, and 
the confession was retracted ; 

Held, that taking into consideration all the cir- 
cumstances of the case, the production of the hatchet 
by the accused from a place which was accessible to 
others as well had very little or no corroborative 
value on the charge of his being one of the murderers 
and that he was entitled to the benefit of a reasonable 
doubt. [p. 183, col. 2] 


Criminal Appeal from an orderof the 
Additional Sessions Judge, Larkana. 

Mr. Gobindram Israni, for the Appellant. 

Mr. Parmanand Kundanmal, for the 
Orown. 


Lobo, A.J. C.—The appellant, Khair- 
mahomed, son of Mahomed Saleh, was 
tried by the Additional Sessions Judge, 
Larkana, for the offence of murder. Agreé- 
ing with the opinion of 2 out of the 4 
assessors the learned Judge convicted the 
appellant under s. 302, Penal Code, and 
passed upon him the sentence of death. 
The appellant has presented this appeal 
against his conviction by the learned Addi- 
tional Sessions Judge andthe matter has 
also come up before us for confirmation o 
the sentence of death. | wi 

The facis of the case are simple. The 
appellant andthe deceased in this case are 
Brohi-Baluchis by caste. fome 10 or 12 
years ago Musammat Dhayani, wife of the 
appellant, eloped with the deceased, Janan. 
The ‘dispute came to be referred to - 
Muhammad, Guhram and Chatumal who 
decided that Janan should pay Rs. 1,000 as 


, compensation. It is alleged that out of this 


amount about Rs. 300 were paid and the 
balance remained unpaid. Qn August 16, 
1932,the deceased, Janan, and his son, Vazit, 
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aboyof 16 years of age, left their village 
for Shahdadkot to make some purchases. 
About “tipahri” time they set out from 
Shahdadkot on their return journey. On 
the way near Jat village about 4 miles from 
Shahdadkot, 3 persons who were. lying in 
ambush behind a grove of kirir trees 
Sprang out and killed Janan by giving him 
blows of axes. The boy, Vazir, alleges he 
recognised one of the assailants as Saindad, 
but that he was unable to recognise the other 
two, After the murderers lett the scene of 
the offence, Vazir went and informed one 
Motan, Bringing Motanto the scene of the 
offence, Vazir left him there and went to 
one Allahdino whom he requested to inform 
Mahro, the brother of the deceased. Vazir 
returned to the scene of the offence, while 
Allahdino conveyed ‘the information to 
Mahroat his cultivation, Mahro proceed- 
ed tothe scene of the offence where be 
found Janan lying murdered and Vazir and 
Motan sitting near the corpse. After hear- 
ing the details given to him by Vazir, 
Mahro proceeded to the Shahdadkot Police 
Station where at 1030 P. m. he lodged 
the first information, Ex. 7 , in the case. 

The Sub-Inspector, Jamnadas, after re- 
cording the first report proceeded to the 
scene of the offence and carried on the in- 
vestigation. The appellant, Khairmahomed 
was . arrested by the Head Constable, 
Abdullah on August 19 and made over to 
Mashirs Durmahomed and Walimahomed 
for inquiry. The appellant alleged to have 
agreed to produce an axe anda sadri. On 
the same day it is alleged he took the Sub- 
Inspector and the mashirs toa place in Kur 
Mohbat, whence he produced an axe and a 
sadri concealed in some bushes, both the 
axe and the sadri were apparently blood- 
stained. On the20thhe was produced be- 
fore the Second Class Magistrate, Kambar, 
who recorded his confession. At an identi- 


fication test held on the 21st the appellant - 


was picked out by Vazir. 

The appellants, Khairo and Saindad who 
had been arrested on August 18, were sent 
up for trial. During the pendency of the 
committal proceedings Saindad died and 
the case thereafter proceeded against the 
appellant alone. The evidence against the 
appellant consisted of: (a) his having been 

. Seen by Vazir committing the murder: (b) 
his confession to the Second Olass Magistrate, 
| Kambar; (c) the production of a blood- 


stained axe certified by the Chemical Analy-- 
ser tobe stained with human blood ; and . 


(d) motive, $ , 
With regard tothe evidence of Vazir, the 
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alleged eye-witness, the learned Additional 
Sessions Judge states : | 

“I do not think it safe to place any reliance on 
Vazir's evidence so far as the guilt of accused 
Khairo is concerned.” Pre 

In the Committing 2 
Court this witness had said that 
Khairo was known to him before. In the 
Sessions Court he admitted in cross-exami-, 
nation to have made this statement and 
added : 

“It is a fact that I knew him before. He resided 
about one survey number away from our.village, I 
knew his name too,” f X i 

In re-examination he made the point 
clearer by stating: “I recognised him to. 
be Khairo at the scene at the time of this. 
incident.” In the first report made by 
Mahro, the uncle of Vazir, Mahro” states: 
l “Vazir said that at tipakri time three Brohis have 
murdered the deceased here, out of whom he re- 
cognized ong to be Saindad Brohi who visited Mitho : 
and Jumo Brohis. He did not recognize the other 
two but said that he would recognize them if he 
sees them.” í 

Mahro's report was based entirely on the 
information he received from Vazir and it’ 
is unbelieyable that if Vazir identified 
the appellant as one of the murderers of 
his father, he would not have given his 
name to Mahro and it would not have 
found place in the first report along with, 
the name of Saindad. I agree with the. | 
learned Additional Sessions Judge that no 
reliance can be placed on the evidence of 
Vazir orin spite of what the learned Pub- 
lic Prosecutor has urged upon his identi- 
fication of the appellant at the test held on 
August 21. The main remaining piece of 
evidence against the appellant is his con-_ 
fession which is Ex. 9, inthis case. Itis. 
a very brief statement and may be repro- 
duced here. The applicant stated ; 

“Janan Kutrio was karo with my wife. In regard 
to that matter it was settled that he should pay 
compensation of Rs. 1,000, The compensation has 
not been paid until now. We asked. for it -many 
times, but not a rupee was paid. For 10-15 years 
we remained silent, but four days back I` saw 
Janan Kutrio in Shahdadkot. g 
companions Phirian, son of Pirbaksh Brohi and 
Rakhio son of Sangho Brohi, we went near Jat's 
village which isata kos distanee from Shahdadkot to 
be there before Janan, I saw him there alone in a cart 
His son was with him. Then we killed him by 


fare aad rea away. We all the three had hatchets, 


My other friends have one to hills.” X 
The confession is brief and entirely lack- ' 
ing in detail, So far from being materially 
corroborated by other evidence on the record, : 
it is contradicted on several material 
points. According t> the confession the. 
deceased, Janan, had paid not a rupee of 


Magistrate's - 


Then taking two - l 


After having killed -him, we left him - - 
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the compensation awarded against him. 


According to the evidence of Mahro and. 


Vazir thecompensation. had been paid in 
full. According to Mahomed, one of the 
persons who fixed the compensation: Rs. 300, 
had been paidto his knowledge, with re 
gard tothe rest he had no personal know- 
ledge. According to the. confession the 
murderers were the appellant, Phirian, 


son of Pir Baksh Brohi, and Rakhio, son` 


of Sangho Brohi. According to Vazir, the 
alleged eye-witness, the. deceased, Saindad, 


was one of the murderers; . the other two. 


not having been identified by him accord- 


ing to the first report. . According to the: 
confession it’ would appear to be alleged | 


that Janan was murdered while sitting on 
a cart. According to the evidence of Vazir, 


the deceased Janan, when he was attack- ` 
ed was going in front of the cart on’ 


foot. . 

The confession recorded on August 20, 
refers to the appellant and his companions 
being armed, with, hatchets. But it is 


silent as to the production of the blood- . 


stained axe and sadri by the appellant 
which is alleged to have taken place the 
day before. The confession was retracted 
by the accused explicitly in the Sessions 
Court but impliedly in the Committing 
Magistrate's Court whére he stated, after 
the. deposition of the Magistrate who re- 
corded the confession had been taken, that 
he had not committed thé murder. Now itis 
no doubt true,that it has been held by this 
court in the case of Mahmud y. Emperor 
(1) that there is no rule of law that a re- 
tracted confession must, be , supported by 
independent reliable ‘evidence corroborat- 
ing it. in material particulars. But there 
is a series of cases of our court and of 
the other High Courts in India which lay 
down that as a general .rule of practice a 
rétracted confession should not be acted 
upon unless corroborated on material points 
by credible independent :evidence. The 
caseg- reported: in Emperor v. Motan (2), 
PharhoShahwali_ v. Emperor (3) and Em- 
peror v. Shambhu (4), are a few of these: In 
the case last referred to, it was held that 


the evidentiary value of the retracted con- ` 


fession is, yery little and-it is a rule of 
(1) 81 Ind. Cas. (2; A I R 1921 Sind-129; 25 Or. L 
3574; 16S LR 6? to 
(2)2 SLR 34; 10 Cr. L J 200. ` 
(3) 141 Ind Oas. 392; AIR 1932 Sind 201: (1932) 
Or. Oas. 810; 26S L R 502; Ind. Rul. (1933) Sind 49; 
34 Or. L J 147. ‘ ; coud 
(4) 135 Ind. Oas. 838; A IR 1932 All. 228: (1932) 
Or Cas 226: 33 Or. L J 201;;54 A 350; Ind. Rul. (1932) 
1A], 102; (1832) ALJ 162; LL RI3A48 Or.. > ` 
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practice. as also a rule of prudence that - 
itis not safe to act on a retracted confes- - 
sion of an accused person unless it 16 - 
corroborated in material particulars. E 

In the present case practically the only. . 
piece of corroborative evidence is that of- 
the production by the appellant of an axe; 
stained with human blood and concealed in 
some bushes.in a place referred to as Kur +- 
Mohbat not far from his horse. The pre- 
duction took place on August, 29, 3 days: 
after the murder had been committed. 
The axe was not produced from the ° 
house of the appellant but from a: 
place accessible to others. The pro- 
duction is not referred toin the confession. | 
In the circumstances, I am not prepared - 
to hold that this piece of evidence. cor- - 
roborates-the confession so materially asto 
justify us in maint aining the conviction of the ` 
appellant. > -- < 

*The confession is the main plank of the 
Apart from the fact that - 
practice and prudence require that in order - 
to be acted upon it should be corroborated’ 
in material particulars, we must be satisfi- 
ed that the confession itself was true and’ 
voluntarily made. It has already been 
stated above that the confession is brief. 
Brief though it is, the facts stated therein - 
are contradicted in material particulars by: 
the evidence on the record, and in the’ 
circumstances I am not even- prepared to- 
hold that, in my opinion, the confession is 
true and voluntarily made.,’ I would - 
accordingly reverse the conviction of -the - 
appellant and set aside the sentence pass-- 
ed on him and order him to be set at - 
iberty. i 
i Rupchand, J. C.— Itis well settled that - 
a court may convictan accused person onhis 
own uncorroborated confession which has been 


- subsequently retracted, provided of course, 


that the court is satisfied that the - çon- 
fession was made voluntarily and that is 
true in fact: Jawan v. Emperor (5), Empe- 
ror v. Kehri (6), Emperor v. Durgaya (7), 
Emperor v. Rama Kartyappa (8), Kesava 
and Mahmud v. Em- 
In the last recited case, 

incaid, J. C., bas, to a certain extent - 
EE 95 Ind. Gas €34; A IR 1914 Lab, 321; 15 Cr. L 
J626; 30 P R 1914 Cr; 464 P L R 214. | 
. (6) 29 A 434; 4 AL J310; AW N 1907, 140; 5 Cr. 
L J 360. 

(7) 3-Bom LR 441. 


peror (1). 


9) 125 Ind. Oas.77; A I R 1:29 Mad. #37: oe 
Cae. 488: 30 L W 648; 57 ML J 681;(1929) M WN’ 
601; 53 M 160: 31 Cr 
733, : 
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gone further than the rule stated above. 
At p. 70* he has said: 

_ “The one question which the Judge has to decide 
is whether the confession tendered in evidence 
before him has been voluntarily made. Ifit has been 
voluntarily made and implicates the accused in it, it 
is almost certain to be true, so far as he is concerned, 
i it is certainly true it requires no corrobora- 
jon. 


_ The obvious answer to this line of reason- 
ing is that although the accused has 
voluntarily made a confession implicating 
himself, he may have done so out of a 
desire to screen the real offender or for 
various other reasons, and that*such con- 
fession may not therefore be true even so 
far as he isconcerned. But in the present 
case it is not necessary to discuss any further 
the view which Kincaid, J. C., has taken, 
as lam not satisfied that the confession 
has been voluntarily miade. There are 
indications to the contrary. The accused 
was suspected as being one of the murderers 
as he was the person who had a motive to 
murder the deceased.- According to the 
prosecution he had been awarded Rs. 1,000 
as compensation from the deceased who 
had been. declared as “karo” with the 
wife of the accused. The compensation 
-had not been paidinfull. There was no 
evidence directly connecting the accused 
with the crime. The only eye-witness, 
Vazir, had not disclosed the name of the 
accused as one of the assailants. The 
moment the accused was arrested he was 
handed over to the zamindars to be tackled 
by.them. It was in consequence of what 
these zamindars -said or did to him that 
the accused pointed out the hatchet and 
subsequently made the confession. It is 
true that the accused has foolishly denied 
that he pointed out the hatchet or that he 
made the confession and has therefore made 
it impossible for himself to narrate what 
was said to him or what was done to him 
before he made the confession. But 
taking into consideration all the circum- 
stances of the case, it would appear equally 
likely that the confession was not made vol- 
untarily. - 

_ Tam also not satisfied that the confession 
is true in fact. It was open to the Crown 
to show either by intrinsic evidénce con- 
tained in the confession itself or by extrin- 
sic. evidence corroborating the confession in 
important particulars that it was true. 
‘The confession is not only wanting in 
details but as pointed out by my learned 
_brother, it is not true in several particulars. 
There is no other extrinsic evidence to 


*Page of 16 SL R—j[ fa]. 
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support ıt except the production of the 
hatchet. But the hatchet was produced 
three days after the murder and from a 
place which was accessible to others. -The 
accused is not the only person who is 
alleged to have taken part in the ` murder, 
but admittedly.there were three persons con- 
cerned in it. Taking into consideration all 
the circumstances of the case the production 
ofthe hatchet by the accused from a place 
which was accessible to others as well has 
very little or no corroborative value on 
the charge of his being oné of the murderers. 

For these reasons, I concur with my 
learned brother that the accused is entitled 
to the benefit of a reasonable doubt, and 


“that he should, therefore, be acquitted and 


set at liberty. 


N. Accused acquitted. . 


meea 


ALLAHABAD HIGH COURT. ° 
Criminal Government Appeal No. 14 
of 1933. 

August 1, 1933. 
KING AND COLLISTER, JJ. 
EMPEROR— PROSECUTOR 
versus 
TOHFA AND ofHERS—ACOUSED. 

Penal Code (Act XLV of 1860), 8. 186—Offence 
under —Ingredients of—Threat of violence—Whether 
amounts to obstruction of public—Civil Procedure 
Code (Act V of 1908), O. XXXVIII, 7. §—Ilegal 
warrant—Conviction in respect of such warrant— 
Legality of. 

The question as to whether an offence under 
s. 186 of the Penal Code, has or has not been com- 
mitted, must depend . upon the peculiar facts and 
circumstances of each case. Threats of ‘violence 
made in such a way as to prevent a public servant 
from carrying out his duty might easily amount to 
an obstruction of the public servant, particularly if 
such threats are coupled with an aggresive or mena- 
cing attitude on the part of the person uttering the 
threats and still more so if they are accompanied by 
the flourishing’ or even the exhibition of some kind 
of weapon capable of inflicting . physical injury. 


Threats made bya person holding an offensive 
weapon in his hands must betaken to be just as 
much anobstruction asthat caused by a person 
actually blocking a gateway or handling a public 


servant ina manner calculated to prevent him from 
executing his. duty. Nafur- Sardar v. Emperor (5), 
applied [p. 184, col. 2.] à 

Resistance or obstruction to the execution of an 
illegal warrant is not an offence. under s. 186, Penal 
Code Fattu v. Emperor (6;, relied on. (ps: 185,.cole 
2) 


“Where it appears thet no legal warrant was issued 
under O. XXXVIII, r 5, Civil Procedure’ ode, a 
conviction under s. 186, Penal Onde, cannot“ be up- 
held, although the fasts proved may _ otherwiss 
amount to an offancs under the section. Prabh 
Dayal v Emperor (7), relied on, jp, 186, col LJ ° 7 


o 
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Criminal Government Appeal frcm an 
order of the Sessions Judge,* Meerut, dated 
October 26, 1932. : 

The Government 
Crown. - : 

Mr. . Chandra Bhan Agarwal, for the 
Accused. - 

Judgment.—Tohfa and his bwo sons 
Harbans and Chandar were convicted by 
a Magistrate of the Meerut District on a 
charge under s. 186, Indian Penal Code. 
On appeal they were acquitted by the 
Sessions Judge. This is an appeal on be- 
half of the Local Government against their 
acquittal. . 

The facts of the case are not in dis- 
pute. One Abdulla sued Tohfa in the 
Munsif’s Court at Ghazibad on the basis 
of apro-note. Hefiled his suit on February 
10, -and’on February 13, he applied to the 
. court for attachment before judgment 
under O. XXXVII, r. 5. The Munsif 
allowed the application in the following 
terms: é - : 

“Let notice go to the defendant to show cause 

why ‘the application be not allowed: Interim attach- 
ment meanwhile.- Let Babu Onkar Nath Vakil do 
the work of attachment.” - 
'. Accordingly, on ` February 15, Babu 
Onkar Nath went to Tohfa’s village 
accompanied by the plaintiff in the suit 
and his pairokars. Tohfa and his sons 
came out of the house ‘armed with lathis. 
‘They adopted an offensive attitude and 
said that they would never allow attach- 
ment to be: made and that they would 
‘break the head of any one who should 
‘point out the property. At the same time 
they removed three heads of cattle, The 
Commissioner apprehending that an assault 
might be committed thereupon retired; 
‘but when he had gone a short distance, 
he heard cries and on looking round, he 
saw that one of the plaintiff's men had 
actually been assaulted by Chandar. 

The learned Sessions Judge has dis- 
agreed with the Magistrate and has ac- 
quitted the three respondents on the ground 
that for a conviction under $. 186, Indian 
Penal Code, it must be shown that’ there 
was “physical” obstruction. He has relied 
onthree rulings. The first is a Single 
Judge ruling of the Lahore High Court 
Darkhan v. Emperor (1). Butthe facts of 
ethat case were -quite different from the 
facts of the case before us. All that 
happened in that casé was that a woman 
against whom a warrant of attachment 


(1) 110 Ind. Cas, 10]; A IR 1928 Lak, €27; 29 Cr, 
Ld 645: 10 A I Or. R 486. p 


Advocate, for the 
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had been. issued abused the process-server 
and said that she would not allow him 
to attach her cattle. Thers is nothing to 
show that her attitude was such as to 
give rise to an apprehension of assault; 
nor does the judgment show that she 
actually stood in the way of the process- 
prevent him from carrying. out his duty. 
The next case is a Single Judge case of 
this Court, Aijaz Husain v. Emperor (2). 
That was a case under s. 225 (B), Indian . 
Penal Code. All that was proved in it 
was that the person’whcse arrest was being 
sought said to the process-server: ‘Take 
me if you canto the Tahsil; I won't go” 
The Court remarked in its judgment . 
that j 

“something more than evasion of arrest cr a 
mere assertion by the person sought to be arrested 
that he-would not like'to be arrested or that a 
fight would be the result of -such arrest is 
reguired.” A 

The third case on which the Seésions 
Judge has relied is the case of Matu Ram 
v. King Emperor 73 Ind. -Cas. 338 
(3). ‘That was a Single Judge deci- 
sion of the Lahore High .Court and 
the facts of the ease were quite dis- 
tinguishable- from the case before us. The 
Naib Tahsildar of Income-tax invoked the 
aid of some lambardars -against certain 
mahajans. The latter assaulted the lambar- 
dars and it was held that there was no, 
obstruction to the Naib Tahsildar within 
the meaning of s. 186, Indian Penal Code. 
Another case to which our attention has 
been drawn in this connection is the case 
-of King-Eemperor v. Gajadhar (4). In that 
case a warrant had been issued ,for the 
arrest of the accused. The accused did 
not allow the chaprasi io execute the 
warrant and ran inside his herse and 
locked the door. .It was held that- this 
was merely an act of passive resistance. 
and did not amount to obstruction. The 
‘learned Government Advocate has drawn 
our attention to a ruling of the Calcutta 
High Court in the case of -Nafur Sardar 
v. Emperor (5) At p. 876* the learned Judge 
‘remarked as follows :— 

“It seems to me, however, that the question of 
whether an offence under s. 186 of the Penal 
. (2) 85 Ind. Cas, 973; 14 AL J 731; 38 A 506; 17 
Or. L J 413. f 

(3) 73 Ind. Oas. 238; 24 Cr. L J 594; A I R1924 
„Lah. 238. 

(4) 8 Ind. Cas. €23; 7 ALJ 1174; 11 Cr. L J 


1. 

(5) 141 Ind. Cas. 636; AIR 1932 Cal. £71:36 0 
W N 1028: (1932) Or Cas. €93; Ind. Rul. (1923) Cal, 
152; 34 Cr L J 181; 600149, 
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Code, has or has not been committed must depend 
upon the peculiar facts arid circumstances of each 
case. No doubt in some: instances mere threats 
may not of themselves be‘sufficient. The real ques- 
tion is whether the action or attitude on the part 
of the person alleged to have obstructed a Public 
Servant in the performance of his functions was 
of such a nature as to obstruct, that is to say, 
to stand in the way so as to prevent him in carry- 
ing out the duties which he had to discharge. If 
it is sdlely a matter of threats, they must be of 
such a nature as so to affect the Public Servant 
concerned as to cause him to abstain from pro- 
ceeding with the execution of his duties. It secms 
to me obvious that threats of violence made in 
sucha way as to prevent a Public Servant from 
carrying cut his’ duty might easily amount to an 
obstruction of the Public Servant, particularly if 
such ‘threats are coupled with an aggressive or 
meancing attitude on the part ofthe person uttering 
the threats and still more so if they are accom- 
panied' ‘by the flourishing or even the exhibition 
of some kind of weapon capable of inflicting physi- 
cal injury. Threats made by a person holding an 
offensive weapon in his hands must be taken to 
be just as much an obstruction as that caused Uy, 
a person actually blocking a gateway or handling 
a Public Servant in a manner calculated to prevent 
him from -executing his duty.” '- oe 


In our opinion the above quotation 
correctly states the principle to be applied 
to cases of this sort. It may be accepted 
that mere threats by themselves would not 
in all cases amount to obstruction unless 


they were accompanied either by an overt 


act or by a show of physical force. 
Counsel for the respondents has accepted 
this position. He concedes ‘that if the 
evidence proves that the menacing altitude 
. of the respondents and their threats were 
directed against the. Commissioner, the 
conviction would be legal; but he pleads 
that the threats: were made to persons 


other than the Commissioner and that 
therefore, there’ was no obstruc- 
tion to a Publie Servant within 


the meaning of s. 186, Indian Penal 
Code. Babu Onkar Nath's evidence which 
is accepted by the defence as correct 
‘shows that Tohfa and his sons were armed 
with lathis, that they threatened to break 
the head of any one who pointed out the 
property and that they told witness and 
the others that they would not allow attach- 
ment to be made. They ‘vere apparently 
confronting the Commissioner and -his 
party and opposing their advance and the 
latter had reasonable grounds for anticipat- 
ing resistance ; 
inference which can be drawn from. the 
evidence is that they were: obstructing the 
Commissioner from executing his warrant. 
This conclusion is in accordance within 
common sense and the plain meaning of 
words, We are, therefore, clearly of: .opin- 
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Ind. Ral, (1933) All, 133; 34 
109, ne 
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ion that in the absence of some other 
reason to the contrary, the respondents 


would have to be- convicted’ under s, 186, 


Indian Penal Code 


A plea has been raised before us, how- 
ever, by Counsel for the respondents that. 


the warrant which was issued to BabuOnkar 
Nath was illegal and it is, therefore, plead- 
ed that the respondents committed no 
offence. This plea was contained in the 
memorandum of appeal before the Sessions 
Judge, but it has not been referred to in 
his judgment and it is not, therefore, clear 
whether it was actually argued béfore him 
or nob ° | 

The learned Government Advocate cone 
cedes that, according to the recent rulings 
of this court, resistance or obstruction to: 
the execution of an illegal warrant is not 
an offence under s. 186, Indian Penal Code. 


The most recent case is that of Fattu v; 


Emperor (6). In that case a warrant’ of 
arrest had been issued. against a certain. 
person, but his name and description had: 
not been given in the warrant, He resisted 
arrest and it was held by a Bench of this 
court that no offence had been committed, 
even though he did not know of the omis- 
sion of his name and description from the 
warrant. , ` 

The point for us to decide, the:efore, is 
whether the warrant which was issued to 
Babu Onkar Nath was or was not illegal. 
The wording of O. XXXVIII, r. 5 and of 
Form No. 5 in Appendix F shows that the 
Legislature intended that the notice to the 
defendant to furnish security or. to show 
cause against it and the order- forthe con- 


ditional attachment of his. property should - 


be issued simultaneously and on one and 
the same form. In the present case the. 
only document on the record in pursuance 
of the Munsif's order of February 13, is'a 
manuscript warrant to the. Commissioner 
for the attachment of Tohfa’s property. -The 
learned Government Advocate argues that 
it must be assumed from the Munsif’s order 
of February 13, 
issued to Tohfa calling upon him to give 
security, or to show’ cause against doing so. 
In the order sheet we find the words 
“nawishta shud”, from which we are asked 
to presume that both the warrant of attach- 
ment and also the notice about security 
were separately written'and issued in ac- 
cordance with the- Munsif’s order. It is 
argued that the‘issuing of Separate orders 


(6) 142 Ind. Oas. 887; AT’ R1932 All. 692: (1933 
Or. Oas 940; (1922) AL J i073; LR AQ Or 


Qn L J 499; 55 A 


J 


that a separate notice was - 


t 
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though irregular, would nat be illegal. 
But: there is no copy on the record of any 
such notice to the defendant about-security. 
The words “nawishsa shud” may, therefore, 
have referred only to the warrant of attach- 
ment. Moreover, we observe that in the 
Munsif’s order in the order sheet it was 
stated that notice should be issued to the 
defendant to show cause why the applica- 
tion for attachment before judgment should 


not be allowed; it does not appear that- 


any notice was to be issuéd to him about 
the furnishing of security. In our opinion 
this omission and the doubt which exists 
as to whether in fact anything was: done 
in pursuance of the order of February 13, 
except the issuing of a warrant of attach- 
ment to the Commissioner must be- held to 
render the warrant illegal. Even if a 
notice relating ‘to security was in fact 
issued tothe defendant, it is clear that it 
was not consolidated with the order of 
attachment and, therefore, the requirements 
of ‘the law not fulfilled. The reason why. 
the order about security and the order of 
attachment.are required to be on the same 
form is. obvious. It is that the defendant 
may know at one and the same time (1) 
that he is required.to give security, or 
show cause against it, (2) that his property 
is- being meanwhile attached as security 
and (3) that he may have the attachment 
raised by complying with the court’s order 
about furnishing security or showing cause. 
It- was held in a Punjab case Prabh Dayal 
v; Emperor (7), that when a warrant of 
attachment was issued which was defective 
in certain respects,. one. defect being the 
omission to:state the amount of security 
which was. demanded from the defendant, 


resistance to the execution of such warrant _ 


did not amount -to.an offence under s. 183 
or 186, Indian Penal Code. This view is 
in accordance -with the view which. we take 
in this case. 

Since we have found that no legal warrant 
was issued under O. XXXVIII, r. 5, it fol- 
lows that .on this technical ground the 
acquittal ‘must be upheld, although we 
are clearly of opinion that the facts which 
have been proved would otherwise have 
. amounted, to an offence under s. 186, Indian 
Penal Code and that the grounds on which 
the Sessions Judge allowed the appeal, were 
wrong. We accordingly dismiss-this appeal. 


. The bail bonds of those ‘respondents who’ 
are on bail will be cancelled. . :Tohfa, whois’ 


in jail, will be forthwith.released. 
NG . _ . ,Appeal dismissed: 
ANJAS P R IIDE Cre cor ` 
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CALCUTTA HIGH COURT. 
SPECIAL BENCH. 
Criminal Appeals Nos. 668 and 669 of 1930. . 
January 19, 1931. i 
RANKIN, C. J., C. C. GHoss AND BUCKLAND, ` 
J 


J. 

BHABANANDA BANERJEE AND 
ANOTHE8—ACOUSED —APPELLANTS. 
VETSUS 
EMPEROR— Opposite PARTY, 

Confession—Retracted—Corroboration, necessity of 
—Explosive Substances Act (VI of 1908), 3 4, cl. .L)— 
Supplying shots and 1ed arsenic for making one bomb. 
onlu—Criminal conspiracy—Supplier, if guilty— 
Evidence Act (I of 1872), ss. 24, 26—Accused in police 
custody only for short ‘period and never in illegal 
custody— Confession, if tainted, 

“+ Though itis not a rule oflaw that an accused 

“cannot be convicted upon a confession if he has 
retracted it, it is very necessary as a rule to make 

` certain before acting on itthat corroborative | evi-. 
dence supports the confession, |p. 189, col. 1.) 77 | 
-- Where a person supplied shots and red arsenia 
for one bomb only’and to try that bomb in a place 
without being detected and without intending or in- . 
volving any danger to life or serious injury to property: 

Held, that he could be convicted of being party 
to a criminal conspiracy to commit an offence under 
cl. (b) of a. 40f Act VI of 1908, and must be deemed: 
to have done overt actsin furtherance of such ocon- - 
spiracy.[p. 190, col 2.] : 

Where the accused were not in illegal custody for a 
single moment and they were in police custody for a 
very short time; there is no ground for saying that the 
confessions made by the accused were caused by, 
inducement, threat or promise within the meaning of 
s. 24,’Evidence Act [p.187,col 2.] : 


Messrs. Santosh Kumar Basu and 
Bholanath Roy, for the Appellants. a 

Messrs. B. M. Sen and Anil Chandra Roy 
Chaudhury, for the Crown. 

Rankin, C. J. The appellants are two, 
First Bhabanda Banerjee whose home is in - 
Kali Banerjee’s Lane, Howrah, whose age is 
24 years and who is employed as a typist in 
a mercantile firm. Secondly, -Monmohon 
Adhicary known as Naba who lives in the 
same lane, isaged about 20 years and has 
had no occupation since leaving school. 
They are charged in respect of an occurr- 
ence which took place at Sibpur at about 

. 8-45 in the early morning of Friday, May 16, 
last, when a bomb was thrown at a first floor 
window of the house 51, Baje Sibpur Road, 
occupied by the Sub-Inspector of Sibpur 
Police Station, Fanindra Mohan Das Gupta. 
Naba has been found guilty of throwing the 
bomb and ‘convicted upon charges ‘laid 
under ss. 3 and 4 (b), Explosive Substances 
Act (VI of 1908). Bhabananda has been found 
guilty of supplying arsenic and certain 
shots as materials for the making of a bomb 
and-has been corivicted under s. 6-of the 
same Act. Both have been convicted of 

. conspiracy to commit an offence under s. 4 
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(b), viz; to» make and possess explosive 
substances with. intent to endanger life or 
cause serious injury to property. -Each has 
been: sentenced to five years’ rigorous impri- 
sonment, - i 

“The main evidence against each is his 
own confession and we have to scrutinise 
these carefully.. Bhabananda was the first 
of the two to be arrested. He was arrested 


at his house on the morning of the.17th. . 


Several other persons including Sachindra 
Nath Khan (P. W. No. 14) were arrested 
that morning. They were all brought 
before the Magistrate at 10 a.m., on the 
following morning (18th) and all except 
Sachindra were remanded to hajat, but 
Sachindra was remanded to Police custody. 
So they. were all in Police custody .on the 


17th, and on that. day Sachindra made some - 


statements to the Police. On-the 17th the 
accused Naba was -not found: he was 
arrested on the afternoon of the 18th at his 
house and -was brought: before the Magis- 
trate next morning (19th) when he was 


remanded to hajat with a direction that’ he. 
On. 


was to be segregated from the others. 
the 18thhe made astatement tothe Police 
and-on the next day (19th) his confession 
was recorded - by the Magistrate and a 


confession or statement was alsorecorded from -. 


Sachindra who was thereupon sent back to 
hajat. On the 21st Bhabananda who kad 
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been in jail since the 17th. was directed to. 
be made over to -Police custody. The In-. 
spector says that he wanted him “in order. 


to investigate the truth of certain informa- 
tion as to his being '-geen to buy certain 
articles at a shop and that,Bhabananda did 


take-the- Inspector to a shop, :but at that: 


shop no arsenic was found by the Inspector 
and it had no license for selling it: In the 
afternoon of the-22nd Bhabananda made his 
confessional! statement before the Magistrate 
and -was remanded-to hajat. So that Naba 
when he made his judicial confession had 
been in Police custody since the previous 
afternoon, and Bhabananda, since he had 
gone to jail on the 18ih, had-only been in 
Police custody from the morning of the 21st 
at the earliest. - Sachindra’s confession is not 
in evidence and need not be considered. On 
these materials it was contended before us 
that there was something- highly suspicious 
about the circumstances under which these 
confessions were recorded,’ so suspicious, 
indeed, that-the Magistrate who gave each 
ofthese accused very full and -proper cau- 


tions-to say nothing out of fear of the Police. 


and that they need not say anything unless 


they wanted. to do sohad failed- in. his duty- 
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by not asking them more detailed questions 
first, as to the time they were in Police 
custody and secondly,whether the Police had 
been threatening or illtreating them. As 
the Magistrate had himself made all the 


‘orders as to the custody of Bhabananda and 


as Naba had only been arrested the previous 
day there is no substance in the first point. 
As neither made any complaints against the 
Police and both professed-most emphatically 
to be speaking of theirown free will the 
second point is equally unreasonable. | |, - 

There is nothing to suggest that either 
accused would be readily cajoled or terrorised - 
by the Police or that the Police would be 
likely to try such methode, In retracting their - 
confessions the accused stated to the tribunal, 
that the Police told them’ what to say. 
Bhabananda says-he was threatened and 
tortured by blows and slaps and pulling his 
hair. Nabasays he was ‘old he would be 
let cff if he told the Magistrate that he had 
thrown the bomb and-would not ‘be tortured- 
by the Police... Before us their 
learned Advocate: abandoned these allega- 
tions of ill-treatment but contended that the- 
statements of the accused did not relieve the 
court from considering whether upon other 
grounds the confessions should be excluded 
under s, 36, Evidence Act. With this pro-: 
position I entirely agree !Emperor v. 
Panchkaurie Dutt (1)!, but the fact that 
the accused, willing to makeovt a grievance 
against what was done, put forward false. 
and not very probable allegations, cannot he ' 
ignored when we are considering whether 
they were properly treated in this matter, 
In the present case neither accused had been 
in illegal custody for a single moment and 
the period of their Police custody had been ' 
exceedingly short. -> = 

I see noground for saying thatit appears 
tothe court that these confessions were 
caused by any inducement,threat or promise 
within the meaning of s. 24. Sachindra’s 
confession js not before us (though parts of it 
were used in cross-examination), but the 
learned Advocate endeavoured ‘to use 
Sachindra’s evidence in support ‘of his 
contention. Now Sachindra says distinctly 
that he was not tutored by the Police and 
had no idea that he would be let: off if he’ 
made hisstatement. Hesays that he was. 
kept separate from Naba. So that the argus': 
ment under s. 24 gets no support from him. 
What Sachindra doessay is that the Magis- 
trate asked him questions from ‘a piece of 
paper and this, if it were true at all; and: 

(1) 86 Ind. Cas. 4:4: A IR 1925 Oal. 5:7; 26 Cr. L 
J 782; 52 067; 290 WN 30. ~ 5 ef 
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* were true of the confessions of Bhabananda 
and Naba, might raise a different question, 
viz., whether those confessions were properly 
recorded. But unders. 342 neither accused 


suggests that what he said was in any way. 


different from what was recorded and Naba 
distinctly states that hé told the Magistrate 
that he threw the bomb. There is thus no 
reason for assuming that the Senior Magis- 
trate of Howrah did not carry out his duties 
properly, and much to show that he took the 
greatest care. Only inthe caseof Bhaban- 
anda was he asked whether he put inter- 
tiediate questions while recording the 
gaiemeni and his answer is thathe did 
not. ; 

We come then to the confessions 
themselves, and to the question of their 
value as distinct from their admissibility. 
Naba.-states that he was a Congress 
volunteer and had been engaged in break- 
ing the salt laws and picketing, that he 
used to haye talks on the Howrah Maidan 
with Hrishi Kesh Dutta against the Police 
and also with Sachindra. That on the 
Tuesday before the bomb was thrown 
Hrishi told him he had manufactured a 
sort of bomb and asked him to test it by 
throwing it against wood or tin, that on 
the Thursday at night Hrishi gave him 
the bomb in a cylinder, the bomb being 
of the size of a tennis ball and the mouth 
of it wrapped in jute fibre. That he put 
the bomb . among some bricks behind 
Jatin Dutt’s house and 
house about 10 pP. m. and slept there till 
3-30 A.M. meaning to throw the bomb at 
Fanindra’s house, that he got up at 
3-30 and threw the bomb at the- half 
open window of that house and ran away 
toa lane, from which he made his way 
back to Jatin Dutt’s house and lay down 
again, that at 6 A. M., he went to Sachindra’s 
house and told him what he had done 
and about 7-30 they both went and had 
a look at the place, after which he remain- 
ed at ‘home for the whole of the day 
(Friday), that he left home early next 
morning and made his way to Chander- 


nagore where he had a class friend but. 


failed to find his house; that about 4 in 
the afternoon as he was returning to the 
station he met an old woman whom he 


knew and. who said she had been staying - 


with her son-in-law Jiten Adhikary at Pal- 
para, sohe found out the place and went 
there, that he met Jiten’s son: and told 
him‘ there had been a bomb explosion at 
Sibpur and the Police were searching for 
. him, that Jiten’s son would not let him 
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stay the night and advised him to go back 
and confess; and that he got home again 
about 9 p.m. on that day (Saturday 17th), . 
He was arrested the next afternoon (18th) 
at his house and was making this con- 
fession on the the 19th before the Magis- 
trate. 

-Now the story of his being at Chan- 
dernagore on the 17th is corroborated as 
follows: Naba says nothing about tHe old 
woman having or not having any com- 
panion, but P. W. No. 12, Mohesh Mohan 
Chunder, gives evidence that he was with his 
grandmother at Chandernagore Station at 
4 p. m; when they were returning to their - 
home at Howrah after staying at ‘her 
daughter's house at Palpara fora marriage 
ceremony, that there they met Naha,. 
that the witnesses’ uncle, the Police Officer 
was at home that day. Prosecution Witness 
No. 11, Barindra Adhiecary, is his cousin 
and son of Jatindra, the Police Officer. 
He says that-at 5 30 onthe day his grand- 
mother ‘left the house with P. W. No. 12, 
a boy came to their - house, said that | 
he lived near the witness’s grandmother's - 
house, and wanted shelter as he was going : 
on to the salt campaign where he had . 
been before, that he refused to give the - 
boy shelter, that the boy gave his name . 
as something Adhikary. He says, however, 
“neither of the accused: in the dock is 
that boy’. and on the strength of this we 
are asked to hold that in spite of Naba’s 
account -of his movements two days before, 
and notwithstanding that at Chander- 
nagore station at4p.. m. on the 17th 


¢ P.W. No. 12 Mohesh who knew him frcm 


before, met him and heard him talk with. 
the old woman about her coming from that 
very house in Palpara, it was some »other 
boy called Adhicary, who in fact sought 
shelter there at the time the Police were 
Lene for Naba. I think this will not - 
0. : : 
The next witness whose evidence I shall 
notice is Sachindra Nath Khan. He had 
made a ‘statement before the Magistrate 
on the 19th and was cross-examined upon 
some point in it at the trial. So we may 
expect to hear if there were any serious 
«discrepancies, He says that he, Naba and 
Hrishi used to talk about oppression by 
the Police. That on the evening of the , 
15th ‘they met on Howrah maidan and 
Hrishi said that a bomb had been made | 
and that an experiment was to be made . 
with ‘it. That on the 16th at about 7 A. m. 
that is after the bomb had been thrown , 
Naba came to him at his house and told’, 
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him that there was an arrangement with 
Hrishi to test a bomb ani he hid thrown 
it at the house of the Police Officer at 
Sibpur. That he mentioned the deceased 
Manik and how he used to visit and 
sleep at Jatin Dutt’s. That the witness 
and Naba then went together to see the 
house that the bomb had been thrown at 
and then they parted company. Asregards 
Naba’s statement, that he slept at Jatin 
Dutt’s house the prosecution gave as 
reason for not in the end calling 
Jatin though he had been sum- 
moned, the fact that he was seen 
speaking tothe defence Pleader. Sachin- 
dra says that Naba’s friend Manik died 
about a year ago, that Naba was very 
intimate with that family, and used to visit 
them after his death. The Police, laie on 
the'16th, got some information which led 
them to get a search warrant to search 
Jatin Dutt’s house as being Naba’s tempo- 
rary residence and this house was search- 
ed in the early morning of the 17th. Some 
books and papers of a harmless sort were 
then found which clearly belonged to Naba. 
Beyond Sachindra’s evidence as to what 
Naba told him there is no direct corrobo- 
ration of Naba’s statement that he slept 
there that “night, but it is clear enough 
that if Naba meant to throw a bomb at 
Fanindra’s house it would be both easy 
and convenient for him to. do so as ke 
said he did. It appears to me that the 
expert evidence as to the nature of the 
bomb fully supports Naba’s description of 
it 


Though it is not a rule of law that an 
accuséd cannot be convicted upon a con- 
féssion if he has retracted it, itis very ne- 
cessary as a rule to make certain before 
acting on it that corroborative evidence 
supports the confession. In my’ judgment 
the confession of Naba has itself several 
features which make it difficult to regard 
the statement as an invention and which 
show that it is not infected with a desire 
to placate the Police or curry favour with 
the authorities. In my opinion also, it is 
sufficiently corroborated upon a number of 
immaterial points. In the circumstances of 
this case it cannot be suggested that Sachin- 
‘dra’s'evidence was concocted to fit in with 
Naba’s confession and this circumstance 
deprives of almost all its weight, the criti- 
cism that as Sachindra knew on the evé- 
ning of the 16th that a bomb had been 
made and that an experiment was to be 
made with it, he should be regarded as an 
‘accomplice whose corroboration is of small 
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account. Mr.*S. K. Basu has very proper- 
ly enlarged upon the fact that certain wit- 
nesses whoss evidence might be material 
have not been called, particularly as re- 
gards the fact of Naba’s passing the night 
at the house of Jatin Dutt. But when all 
allowance has been fairly made for such 
criticism of the prosecution evidence, I am 


‘of opinion that the guilt of Naha is clear- 


ly proved. The Commissioners seem to me 
to have taken a very just view upon the 
question of sentence and his appeal should 
therefore be dismissed. The case against 
the older prisoner Bhabananda is not so 
clear. His confession is to the effect that 
about 10th May, Hrishi anda man whom 
he did not know talked with him. at his 
house about the manufacture of bombs for 
use against ihe Police, that they asked 
him to get red arsenic, that Hrishi had 
brought some potassium chloride and that 
Bhabananda gave him some shots and also 
bought 6 pice worth of red arsenic and 
gave it to him, that the task of making 
the bomb was given to a man called Ganesh, 
that that bomb was given to Hrishi and 
that Hrishi gave to Naba. Bhabananda 
says : 

Sour intention was to try the bomb first af the | 


Ganges Ghat but then I cannot say why they threw 
the bomb in Sibpur.” 


Now Naba’s confession says nothing about 
Bhabananda and Sachindra merely states 
that he knows this accused. As corrobo- 
ration of Bhabananda’s statement that he 
gave some shots (bullets) for the,bomb, we 
have only the bare fact that when his 
father’s house was searched on May 20 
it was found that though hehad a muzzle 
loading gun and some gun-powder and 
percussion caps there were no shots (bul- 
leis) in the house. This is not in itself 
enough to show that Bhabananda had ap- 
propriated any bullets. It would not as- 
tonish me to be told that his father liv- 
ing in Howrah kept a gun but did not 
always havea supply of bullets which are 
after all easily lost and are in any case 
expendable ammunition. Bhabananda’s 


“confession does not even say that he got 


them from his father’s house though ib. 
suggests this. As regards the supplying 
of red arsenic by Bhabananada we know 
that Bhabananda on 2ist May took thé 
Inspector of Police to a shop where he 
said he had bought the arsenic but-no ar- 
senic was found there and tae shop-keeper 
had no li¢ense to sell arsenic. So far the: 
corroboration seems almost entirely to con- . 
sist in the facts that the bomb was a 
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roughly made article, that ned arsenic was 
used in its manufacture, that it did con- 
tain bulle:s, that it was used against the 
Police, , „and that it was made and used 
aba tithe which fits in wiih the confession. 


For evidence outside Bhabanan la's confes- - 


sion that the bomb was so made and 
used by young men of this neighbourhood 
who would be known to 7 Bhaba- 
nanda we have to go to the evidence of 
„Sachindra and for what it is worth against 
a co accused to the confession of Naba. 
Looking at Sachindra’s evidencein this way 
we find that he states that Naba and Hrishi 
were friends and were concerting together 
over getting a bomb so as to use vite against 
the Police, that Hrishitold him on the 15th 
_that he had got the bomb made and that 
they were going to experiment. 

According to Sachindra, Hrishi had been 
talking of bombs for some time and had 
told him that Ganesh could manufacture 
‘bombs. All this, if it be believed, is direct 
corroboration of Bhabananda’s confession 
‘and thetimes mentioned by Sachindra fit 
‘in exactly. Naba’s confession, as I have 
„already pointed out, is to the same effect 
'in great detail, and neither Naba. nor 
_Sachindra can possibly be accused of trying 
.to injure Bhabananda or trying to save 
themselves at his expense. Neither men- 
.tion Bhabananda as concerned in the 
matter or profess to know or to suspect or to 
have heard that he ever supplied Hrishi 
“with bullets or with red’ arsenic at- all. 
Looking at the evidence asa whole, I think 
“it unreasonable to say that Bhabananda’s 

. confession is insufficiently corroborated as 
against himself. The evidence convinces 
meéof its truth. On this footing, however, 
“Mr. S. K. Basu contends that whether the 
court proceeds upon Bhabananda’s confes- 
sion or upon Naba’s confession or upon 
‘Sachindra’s evidence the charges of which 
“Bhabananda has been convicted are not 
“made out; because it appears that though 
‘the ob ject of the whole scheme was to use 
bombs against the Police it does not appear 
that more than one bomb was made; and 
itappears that until Naba decided other- 
‘wise on May 15 it was intended to use the 
first bomb for a test or experiment. Mr. 
Basu very properly admits that on this 
hypothesis Bhabananda would be guilty of 
a criminal conspiracy against the life of 
Police Officers and thus of a heinous offence 
-agdinst the ordinary law. But he contends 
„that under cl. (b), 8. 4, Explosive Sub- 
‘stances Act, VI of 1903, the offence is : 
“makes or has ig his possession or under his control 


t 
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any explosive substance with intent by means 


thereof to endanger life or cause serious injury “to 
property in British India, ete ” a 


The charges upon which Bhabenanda has 
been. convicted are conspira cy to commit an 
offe:ce under s. 4 (b) and being. accessory 
tooffences under s. 3 and s. 4 (b). Bha- 
bananda says : 

“Our intention was to try the bomb firstat the 
‘Ganges Ghat, but then Tcannot say why they threw 
the bomb in Sibpur.” 

Naba says Hrishi asked him on the night 
of May 15, when the bomb was handed 
over, totest it by throwing it against wood 
or tin and thathis own intention was at 
first to throw the bomb somewhere on the 
road, but that while going along the road 
he decided to throw it at the Inspector's 
house. Sachindra. me that when he met 
Hrishi and Naba-at 5 or 6-o'clock on the 
evening of the 15th at ae maidan, Hrishi 
told him that a bomb had been made and 
ihat an experiment was to be made with 
it. Nowit seemsto me that evenif we 
confine ourselves to Bhabananda’s own con- 
fession and even if we assume (1) that 
when Bhabananda supplied the shots and 
red arsenic he supplied them for one bomb 
and no more, (2) that.to try that bomb at 
the Ganges Ghat means not merely to try it 
without being detécted but also that no 
danger to life or serious injury to ‘property 
was involved orintendéd, (3) that this in- 
tention existed at the time when the shots 


_andred arsenic were supplied to Hrishi, 


Bhabananda had no defence tothe charge 
of being party toa criminal Sag aed vi 
commit an offence under cl. (b), s. 4, 
Explosive - Substances Act, VI of 1908, 
and is clearly shown to have done 
overt acts in furtherance of such conspiracy. 


“Tf the first bomb wasto be tested this was 


clearly to be done inorder that more bombs 
might be made and used more effectively 
against the Policeor with greater chance of 
safety or secrecy for the conspirators The 
conspiracy wasto make and use bombs to 
endanger life and cause serious injury to 
property and the first bomb was only the 
first stage in carrying out that purpose. So 
faras s. 6 of the Act is concerned Bhaba- 
nanda seems to me to be;within the mean- 
ing of the words “in any manner whatso- 
aver oo... counsels........ the commission 
of” the offence of making bombs with the 
intention of endangering life etc., even 
although the persons concerned had not 
yet got to the stage of making a bomb 


for actual use against the Police but were 


arrested before they could put their experi- 
ence of the test bomb into practice. It ig 
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not even necessary therefore, to considér 
whether s, 237, Criminal Procedure Code, 
should be applied tothe case, This defence 
fails altogether. Nor doesit give ground 
for any objection to the conspiracy charge 
that Hrishi and Panchanan were on June 23, 
1930, discharged by the Magistrate. Bha- 
bdnanda’s appeal against his conviction 
Jails and a consideration of his age and. of 
_all the circumstances leads me to think 
that the sentence of five years’ rigorous im- 
_prisonment passed upon him by the Com- 
missioners is reasonable and even lenient. 
His, appeal must also be dismissed. 
. C.C. Ghose, J — l agree. 

Buckland, J.—I agree. 

NA. Appeals dismissed. 


RANGOON HIGH COURT. 
Oriminal Appeal No. 708 of 1933. 
June 27, 1933. 
Ba U, J. | A 
NGA SHWE DUN—APPELLANT 
versus ‘ ey 
EMPEROR—Oprosite Parry. 

Penal Code (Act XLV of 1860), s. 804, Part I— 
Old man going about drunk causing nuisance. to 
bazaar sellers—Exchange of words with accused— 
Accused picking up firewood and striking on head of 
the old man—Causing of death—Intention of accused 
—Offence, < = 

Where the deceased, an old man of ‘67 went out 

` of his house drunk and made a nuisance of himself 

to the ‘bazaar sellers and going to where -the 
- accused was standing with whom words were ex- 
‘changed with the result that the accused picked up 





a piece of firewood and struck the deceased on his ` 


head once, and the deceased fell and died 
way to the hospital, without regaining 


on the 
conscious- 


. DEBS : 

Held, thatthe accused when he delivered the 
` blow should be deemed to have had only the inten- 
tion of causing such bodily injury as was likely 
to cause death within the meaning of Part I of 
s. 304, Penal Code and the sentence should be 
reduced accordingly. Baba Naya v. Emperor (1), appli- 
‘ed 


e ns, 

Criminal Appeal Against an order of the 
Sessions Judge, Thayetmyo, dated the 
April 28, 1933. 

’ Mr. Tun Byu, for the Crown. : 

Judgment.—I accept the finding of th 
learned Sessions Judge on fects. The 
facts found by him to be proved in this 
case” are these. Jn the evening of Feb- 
ruary '12, 1933, Po Lein went out of his 

“house at Magyizin drunk and made a 
nuisance of himself to the bazaar sellers who 
were selling at the bazaar in front of the 
house of the headman by catching hold of 
the shoulder of one bazaar seller named Ma 
Shwe Pu. He asked Ma Shwe Pu and the 
other bazaar sellers to go away. Then he 
went to where the appellant Shwe Dun was 
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standing. Shwe Dun and he exchanged a 
few words in Chin, and Shwe Dun picked 
up 2 piece of firewood and struck Po Lein 
on the head: once with it. Po Lein then fell 
and died on the following day on. his way to 
the Allan Hospital without regaining con- 
sciousness. When a post mortem examina- 


- tion was performed, a depiessed fracture 
‘of the right temporal bone 3” 1)" was 


found. The Sub-Assistant Surgeon who 
performed the post mortem examination 
said that death was due to compression of 


_ the brain resulting from the fracture, and 
“that, in his opinion, considerable force must 


have been used to cause the said fracture. 


“On these facts the learned Sessions. Judge 


held that the offence was one of murder and 
gave the appellant transportaticn for life 
under s. 302. This appeal was admitted by 
Dunkley, J., to consider the question as to 
whether the offence was one of murder or of 
culpable homicide not amounting to murder 


` (s. 304, Part 1, Indian Penal Code.) This 


case is similar to the case of Baba Naya v. 
Emperor (1), (at p. 821*) where the accused 
gave only one blow to the deceased with 
a stick weighing 624 tolas and measuring 
28” in length. The blow caused extensive 
fractures and because of that the Sessions 
Judge held that the offence was one of 
murder and convicted the accused under 
s. 302, Indian Penal Code. On’ appeal 


Brown, J., held’: 


“I do not think the blow in the present case has 
heen shown to be so severe as to justify a departure 
from the general rule that when one blow only is 
delivered with a stick, the intention requisite for 
murder cannot be presumed,” ; 


.and the learned Judge altered the convic- 


tion to one under s. 304, Partl. The 
weapon used in the present case was not 
more formidable than the one used in that 
case. According to the evidence of the 
eye-witnesses it was 22” to 28” long and 63” 
to 84” in circumference. The fracture in 
this case also was not so severe as the 
fracture in that case. As pointed out above 
the fracture was only 3”’x1” long. It is 
true that the doctor said that this fracture 
could not have been caused unless consider- 


. able force was used, but the most important 


point that was, in my opinion, lost sight of 
in this case wasthe age of ‘the deceased. 


.The deceased’ was 67 years of. age at the 
.time of the occurrence of this case. No 
„question was put to the- doctor as to-whe~ 


ther the skull of the deceased would not be 


brittle. at is common knowledge that the 
1) 109 Ind. Uas. 215; AIR 1928 R 3 y 
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‘ skulll with age becomes brittle. In the 
present case, if the appellant had the inten- 
tion of causing such bodily injury which he 
knew wes likely to cause death, he would 
have used greater force ənd the fracture 

“ would have been much more extensive thau 

“the one that was found. Furthermore, if 
his intention was to cause death, he would 
have given more than- one blow. For all 
these reasons I am of opinicn that the 
appellant, when he delivered the blow, had 
only- the intention of caus'ng such bodily 
injury: as was likely to cause death within 
the meaning of Part 1 of s. 304, Indian 
Penal Code, andI alter the finding to one 
under s. 304, Part 1, Indian Penal Code, and 
reduce the sentence to ten years’ rigorous 
imprisonment. 

N. Sentence reduced. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 1719 of 1932 
: March 2, 1933. > 

BROADWAY, d. 
RAM DAS—DEFENDANT— 
ÅPPELL:NT 7 
RE VETSUS 
MAYA DITTA— PLAINTIFF AND ANOTISH 
+ DEFeNDANT— RESPONDENTS. | 

Evidence Act (I of 18724, 8.-157—Ownership of 
land—kecitals in documents not inter partes—When 
admissible, 

‘Where in a dispute between A and B with regard 
to the ownership ofa piece ofland, a recitalin a 
deed between Cand DÐ relating to the adjoining 
- properties that the property in dispute, belonged to 
A was relied on :, . 

-` “Held, that the evidence was inadmissible. 
Lajpat Rai v, Faiz Ahmad (1), followed, Ketab-ud-din 
v.. Nafar Chandra Pattok (2), distinguished, 

Second Civil Appeal from the decree of 
the Senior Subordinate Judge, Jhang, 
dated August 23; 1932, reversing that of 
‘the Subordinate Judge, Third Olass, 
Chiniot, dated May 30, 1932, 

Mr..L. M. Datta, for the Appellant. 
Judgment.—In execution of a decree 

-obtained against Asa Ram the decree- 
holder Ram Das got a certain house attach- 

_ed. Thereupon Maya Ditta, a brother of 

Asa Ram, filed objections alleging that the 
house in question was not liable to attach- 

ment in the decree against Asa Ram inas- 

-miuch as it belonged to him (Maya Ditta). 
His objections were enquired into and it 

was held that the house in question was 

‘the joint property of Asa Ram and his 

three brothers and that, therefore, Maya 

Ditta’s share was one-fourth. The attach- 
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ment was, therefore, removed to that 
extent. . 

Maya Ditta then instituted a suit, as 
required by O. XXI, r. 63; Civil Procedure 
Code, in which he sought a declaration to 
the effect that the entire house belonged 
to him. The suit was dismissed by the 
learned Subordinate Judge, but on appeal 
the learned Senior Subordinate Judge 
granted him a decree. Against this, dec- 
ree Ram Das has preferred this second 
appeal through Mr. L. M. Datta. The 
respondent though served failed to put in an 
appearance. 

The learned Senior Subordinate Judge 
has based his decision on the statement 
made by Asa Ram as a witness, which 
statement he held to have been corroborat- 
ed by certain matters recited in the mort- 
gage deed executed by Asa Ram in favour 
of one Gopal Das some three or four years 
previously. In that deed, in describing 
the property mortgaged, certain boundaries 
were mentioned and oneof the boundaries, 
it is alleged, was the property in suit which 
in the deed was stated to belong to Maya 
Ditta. Asa Ram’s statement, corroborated 
by this piece of evidence, was held suffi- 
cient by the learned Senior Subordinate 
Judge to rebut the direct oral testimony 
of the other witnesses, although among 
these witnesses were the marginal witnesses 
to the mortgage deed in question who sup- 
ported Ram Das's case, though they them- 
selves were produced-by Maya Ditta. Mr. 
L. M. Datta for the appellant has urged 
that the recitals in the mortgage-deed 
relating to the boundaries were not admis- 
sible in evidence in the present case and . 
in support of his contention referred to 
Lajpat Rai v. Faiz Ahmad (1). This autho- 
rity was referred to by the learned Senior 
Subordinate Judge, who, however, preferred 
to follow Ketabuddin v. Nafar Chandra 
Pattok (2), where it was held that when 
the executant of a document. containing 
recitals of boundaries of land in dispute 
is called as a witness and gives his evi- 
dence and in support of that evidence 


. produces a document executed by him, the 


document becomes admissible under s. 157 
of the Evidence Act as corroborative of 
the evidence given by the witness in the 
witness-box. In relying on this authority, 
however, the learned Senior Subordinate 
Judge has apparently overlooked the. fact 


a0 103 Ind. Cas.889; A IR 1927 Lah. 448;8 Lah, 
5a 99 Ind. Oas. 907; AI R 1927 Oal, 230; 44 CLJ 
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that Asa Ram was never questioned with 
regard tothis document. which was, as a 
matter of fact, produced by Gopal Das, the 
mortgagee. The Calcutta authority, there- 
fore, does not appear to be applicable and 
in these gsircumstances I consider that the 
authority of this court should have been 
followed. , 

I, therefore, accept this appeal with 
costs, set aside the order appealed against 
and restore the order of the trial Court. 


N. Appeal accepted. `. 


RANGOON HIGH COURT. 
Criminal Reference No. 13 of 1933, 
April 24, 1933. 

DUNKLEY, J. 
EMPEROR —APPLICANT 
versus 
MAN MOHAN—Opposite PARTY, 

Burma Expulsion of Offenders Act (I of 1926), 
s. 2, cl. (a), 8. 4, subs (4)—Non-Burman—'Domicile’, 
meaning and significance of—Intention ef residing 
permanently coupled with actual residence, necessity 
of—Domicile of choice. 

Domicile connotes the place in which a man has 
voluntarily ‘fixed the habitation of himself and his 
family, not for a special or temporary purpose, but 
with the intention of making a permanent home 
until some unexpected event shall occur to induce 
him to adopt some other permanent home. Every per- 
gon at birth acquires a domicile of origin. A person 
may change his domicile by choice. The domicile of 
origin is retained until one of choice is acquired bya 
combination of residence and intention. Two things are 
essential to constitute a domicile of choice in a new 
country, viz., residence in that country without any 
animus revertendi to the country of origin and the 
intention of making apermanent:-heme in a new 
country. Domicile ofchoice is, in fact, a mixed 
question of intention and act. There must be an 
intention of residing permanently in a particular 
country, coupled with actual residence. Where the 
intention is acquired the length of residence is 
immaterial, but where there is no direct evidence of 
intention, length of residence is material as showing 
what the intention was, 


Oriminal Reference from an order of the 
District Magistrate, Rangoon, dated Jan- 
uary 7, 1933. | 

The Assistant Government Advocate, for 
“the Crown. ` 4 : 
Mr. M. C. Sen, for the Opposite Party. 


Judgment.—tThis is a reference made by 
the District Magistrate of Rangoon at the 
instance of the respondent under the pro- 
visions of s. 4, sub-s. 4, Burma Expulsion of 
Offenders Act, 1926. Two questions may be 
included in such reference, viz., (1) whe- 
ther the respondent isor is not “non- 
Burman” within the meaning of the Act, 
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and (2) whether he is or is not an “offen- 
der” within thé meaning of the Act. In 
argument before me it has been admitted 
that the respondent is ‘an offender and 
argument has been confined to the point 
that he is not a non-Burman. The ex: 
pression “non-Burman”’ is defined incl. A, 


s.2of the Act, as meaning 


“any person niether of whose parents is or was 
member of a race indigenous to Burma, and 
who in saddition is not himself domiciled in 
Burma.” 

The respondent.does not suggest that 
neither of his parents was a member of a 
race indigenous to Burma; it is argued 
on his behalf that he is domiciled in 
Burma. The word “domicile” is not de- 
fined in the Act. Domicile connotes the 
place in which a man has voluntarily fixed 
the habitation of himself and his family, 
not for a special or temporary purpose, but 
with the intention of making a permanent 
home until some unexpected event shall 
occur toinduce him to adopt some other 
permanent home. Every person at birth 
acquires a domicile of origin. The domicile 
of origin of the present respondent was, 
without doubt, India. But a person may 
change his domicile by choice. The 
domicile of origin is retained until one of 
choice is acquired by a combination of 
residence and intention. Two things are 
in fact essential to constitute a domicile 


‘of choicein a new country, viz., residence 


in that- country without any animus re- 
vertendi to the country of origin and 
the intention of making a permanent home 
in a new country. Domicile of choice is, in 
fact, a mixed question of intention and act. 
There must be an intention of residing per- 
manently in a particular, country, coupled 
with actual:residence. Where theintention 
is acquired-the length of residence is im- 
material, but where there is-no direct evi- 
dence of intention, length of residence is 
material as showing what the intention 
was, ov 


In this particular case the respondent, 
Man Mohan, produced two witnesses to prove 
that hehad lived in Burma fora consider- 
able period. One places the period at eight 
years and one at twelve or thirteen years. 
The respondent himself alleged that he 
has lived in: Burma for the past sixteen 
years. As hisageis now- only 22, it is 
certainly acquired from evidence of these 
witnesses that he lived continually in 
Burma since he was a small boy. He has 
also called as a witness a zerbadi woman, 
whoalleges that she was married to the 
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respondent five yeårs age and that they 
have been living together since ther. She 
states that she has one child, aged thiee 
years, by him. She has recently lost a 
second child atbirth. ‘These facts are to 
my mind sufficient to raise the presump- 
tion that therespcndent is now permerent- 
ly residing in Burma and that his inten- 
tion is permanently so to reside in this 
country. No evidence to the contrary 
has been called on behalf of the Crown 
and that being so it must he concluded 
that the respondent has acquired a domicile 
of choice in Burma. Consequently the 
Expulson of Offenders Actis not applicable 
to his case. The order of the District Magis- 
trate dated January 7,.1933 is therefore 
‘set aside, 


N. Order set aside. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 1297 of 1932. 
January 5, 1933. 

Basing, J. 
MAKHAN LAL— PLatntirrF— 
APPELLANT 


: versus 
GHULAM HUSSAIN-— DEFENTANT— 
RESPONDENT, 

Contract Act (IX of 1872), s. 176—Notice under-— 
When necessary. i 

A notice under s. 176, Contract Act, is not. neces- 
gary to make a debtdue and recoverable. Section 
176 only requires notice to be given before pledged 
goods are soid, Piggot v. Cubley (1), referred to. 

Second Civil Appeal from the decree of the 
District Judge, Jhelum, dated June 13, 
1932, affirming that of the Senior Sub- 
ordinate Judge, Jhelum, dated January 25, 
1932. 

i Mr. Harcharan Das Kumar, for the Appel- 
ant. i 

Judgment.—This appeal was heard 
ex parte as the respondent failed to appear 
in spite of service. 

The plaintiff sued for recovery of 
Rs: 1,200 on the basis of a mortgage deed 
dated July 25, 1925. The defendant pleaded 
discharge of the debt by two remittances 
of Rs. 560 and Rs. 195 on July 5, 1926, 
and September 14, 1926, by money order, 
frm Persia, where he had gone for 
business. The plaintiff admitted the re- 
ceipt of these but pleaded that those amounts 
weie appropriated to another debt due 
from the defendant. It appears that the 
parties had dealings from 1922, On 
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July 25, 1925, account was taken and 
Rs. 1,050 were found to te due. A mort- 
gage deed (which forms the basis of the 
present suit) was executed for Rs. 650 
and a sum of Rs. 400 was due in addition 
for which some oinaments were pledged. 
A sum of Rs. 105 was borrowed on August 
3, 1925, and this was added to the latter 
debt. Both the debits carried interest. 
Plaintiff's version is that the two remit- 
tances referred to above were appropriated 


` towards this latter debt and the ornaments 


together with a small balance cf Rs. 30 
(the remittances being found to be in. 
excess of the amount actually due) was 
returned. The defendant admitted the 
second -account, but pleaded that it had 
been settled by the plaintiff accepting the 
ornaments in full satisfaction of the debts. 
There was no documentary evidence forth- 
coming in the shape of receipts ete., show- 
ing full satisfaction of this debt. The 
learned Judge of trial Court found that 
the debt for which the ornaments had 
been pledged had not, been discharged, 
but that the plaintiff had not’ actually 
appropriated the remittances towards that 
debt as alleged by him. He held further 
that the mortgage debt had been dis- 
charged by the remittances and dismissed 
the suit. On appeal, this decision was 
upheld by the District Judge, though 
on different grounds. Thelearned District 
Judge found that the debt for which the 
ornaments had been pledged had been 
discharged before the remittances in ques- 
tion were received by the plaintiff and, 
therefore, there was only the mortgage 
debt in existence towards which they could 
be appropriated. He held further that, 
even if the other debt were held to have 
been undischarged, it could not be said 
to be due and recoverable as no notice 
had been given under s. 176 of the Indian 
Contract Act, and consequently the remit- 
tances could not be legally appropriated 
towards that debt under s. 60 of the Indian 
Contract Act. . 


The plaintiff has preferred a second 
appeal and the learned Counsel for the 
plaintiff has sought to challenge the 
learned District Judge’s decision both on 
facts as well as on law. As regards the 
question of a notice under s. 176 of the 
Indian Contract Act, I do not think the 
learned DistrictJudge’s view is sound. That 


‘section only requires notice to be given 


before the pledged goods are sold: The 
learned District Judge has reférred to an 
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English ruling Piggot v. Cubley (1), in 
support of his view that the debt for 
which the ornaments were pledged was 
not yet ‘due’ because no notice of demand 
had yet been given. I have referred to 
that ruling and do not find that it lays 
down any such proposition. All that was 
held in that case was that when there is 
no day stipulated for payment or when 
the stipulated time has been subsequently 
rendered indefinite it is not competent for 
a pawnee, to sell the pawned goods without 
a proper demand and notice: Piggot v. 
Cubley (1). 

On facts also the learned District Judge 
has given no clear reasons in support of 
his view that the defendant's version as 
regards the settlement of the debt for 
which the ornaments were pledged -was 
correct. He has merely remarked that the 
odds were in favour of that version; but 
he seems to have overlooked material evi- 
dence in this connection, which is to be 
found in the mortgaged deed itself and 
his finding is vitiated by omission to 
consider it. According to that deed the 
mortgage was not to be redeemed for two 
years. It was executed on July 25, 1925, 
-while the remittances were made in July 
and September, 1926. It seems, therefore, 
clear that these remittances could not have 
been intended to be appropriated towards 
the mortgage debt. It is true thai some 


interest was due on the mortgage, but . 


that was a much smaller amount. I hold 
in view of this evidence that the other 
debt must have been unsatisfied at the 
time when these remittances were made. 
Consequently, it would appear that the 
plaintiff was within his rights in appropria- 
ting these remittances towards that debt. 
The question whether the ornaments were 
returned as alleged by the plaintiff, is 
not free from doubt, but it is unnecessary 
to decide it in thiscase. As pointed out 
by the’ learned ‘District Judge himself, it 
would beopen to the defendant to sue for 
them, if so'advised. 

The plaintiff seems to be, therefore, 
entitled to a decree on the basis of the 
mortgage. I accordingly accept the appeal 
and pass a preliminary decree in plaintiff's 
favour (in terms of O. XXXIV,r. 4, Civil 
Procedure Code). The amount due on the 
mortgage viz., Rs. 1,200 together with interest 


on the principal amount at the contract - 


rate and the costs incurred in all the 
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courts should be deposited by the defend- 
ant in the ĉourt below on or before 
July 5, 1933. In default of such payment 
the mortgaged property will be sold for 
satisfaction of the decree. 
N. Appeal accepted. 
_. MADRAS HIGH COURT. 
Criminal Revision Petition No. 256 of 1932. 
Si AND 
_. (Oriminal Revision Petition No, 336 
of 1932.) 
August 2, 1932 
| BARDSWELL, J. a 
MUTHUSAMI PILLAI—Acoussp— 
; PETITIONER 


K Versus 
Tan GOVERNMENT TAHSILDAR 
or RAMNAD— COMPLAINANT— 
OPPOSITE Party, 

Penal Code (Act XLV of 1860), ss: 170, 175— 
Joint trial for offences under—Legality of— Cri- 
minal Procedure Code (Act V of 1898), ss. 288, 285, 
489—Offence only atechnical one—Accused acting 
through vanity rather than with criminal intention— 
Further enquiry—Necessity of. g 

Where it appeared that the accused committed a 
technical offence under 6.170, Penal Code, but that 
he had acted through vanity rather than with any 
criminal intention, and was tried of two offences 
under ss. 170 and 175, Penal Code, together : 

Held, thats trial of the ‘two offences under ss.170 
and £75 together was illegal and contrary to the pro- 
visions of ss. 733 and 235, Uriminal Procedure Oode, 
and that the conviction should be set aside no furt- 
ther enquiry being necessary.: | 

Criminal Revision Petitions under ss. 435 
and 439 of the Code of Criminal Prccedure, 
1898, praying the High Court to revise the 
judgment of the Court of the Sub-Divisional 
Magistrate of Ramnad dated December 7, 
1932, and passed in Criminal Appeal No. 60 
of 1931 preferred against the judgment of 
the Court of the Second Class Magistrate, 
of Paramakudi in Calendar Oase No. 257 
of 1931. aM 

Mr. K. V. Srinivasa Ayyar, for the Peti- 
tioner. | jr 

The Public Prosecutor, for the Crown. 

Order.—The petitioner was convicted 
in the trial Court of offences punishable 
under ss. 170 and 175 of the Indian Penal 
Code. On appeal the conviction under 
B. 175 was set aside on the ground that the 
complaint asto it was not made as pres- 
195 of the Code of . Criminal] 
Procedure, but the conviction under s, 170 
was upheld though with a large reductien 
of sentence.. - “a a 

The point is now taken on revision that 
the trial of the two offences together was 
illegal as. being contrary to the provisions 
of s. 233 0f the Code of Oriminal Procedure, 
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I think that ‘the point is taken ccrrectly. 
I cannot see how the petitioner’s failure 
to hand over records on his-ceasing to hold 
office on June 22, 1930, can be treated 
as pait of the same transaction as his 
forwarding to the District Munsif, on July 
22, 1930, and November 20, 1930, copy 
applications in forwarding which he impro- 
perly described himself as Headman and 
Village Munsif, even if he forwarded with 
the copy applications the records to which 
they related. He still went on retaining other 
records till some time later! when they were 
taken from him, He did not retain the 
records on the pretext that he was still .the 
Village Munsif. - 

The petition is allowed and the conviction 
is set aside. No further enquiry is neces- 
Bary Even if the petitioner committed an 
„offence under: s. 170, Indian Penal Code 
it was merely a technical one. As the 
appellate Magistrate has found, the petitioner 
acted rather through vanity than with any 
criminal intention, 

Ay Petition allowed. 


— ma 


. RANGOON HIGH COURT. 
‘Criminal Revision Applications Nos. 174.B 
and 184-B of 1933. 
June 27,1933. 
BaU,J. 
- U PO YONE AND orHers—APPLICANTS 
Versus 


EMPEROR— Opposite PARTY. 
Criminal Procedure Code (Act V of 1898), és, 190 
(1), 202, 289--Same allegations against two sets of 
accused—Joint trial—Legality of—Sending case to 
Police—Discretion of Magistrate—Interference by 
High Court— Propriety of —Taking cognizance under 
8. 190 (1)—Pcwer of Magistrate. 
Where the allegation of the complainant against the 
two sets of accused personsis that they committed 
. dacoity with murder, the Magistrate has ‘power to 
try theni together under s. 239, Oriminal Procedure 
Code. = ~ 
16'is entirély‘in the discretion of the Magistrate 
whether or not he would send the case to the Police 
for inquiry and report under gs, 202, Criminal Proce- 
dure Code. Wherethe Magistrate has thought it 
inot to send the case to the Police for inquiry and 
report, the High Court will not interfere with the 
discretion exercised. $ h 
. A Magistrate can.take cognizance ofa case either 
under s. 190 (3) (a), (b) or (c), Criminal Procedure 
Code, or under all three cf them if -he-is - invested 
with powers thereunder. ‘ 
° Criminal Revision Applications against 
‘an order ofthe Special Power Magistrate, 
Insein, dated May 1, 1938. 
Mr. K.C. Bose, for the Applicants. 
Mr.C. K. Tambe, for the Crown. 


Order.—These two applications arise out 
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of a complaint filed by Dorakanu alias 
Mari. The allegations of Dorakanu, briefly 
stated are these: On the morning of March 
25, 1933, these applicants came to his field 
hut near Pandraw village with a process- 
server Lamed Po Toke andthe Ten House 
Goung Ayasami.ard the applicant Po Yon 
inquired whether the cattle of Virappa were 
there_and said that he (Po Yon) and his 
party must take away the cattle that were 
in his (Dorakanu’s) cattle pen. Then the 
applicants Mandaya and Ramu with their 
two clerks and a servant rushed at the door 
of the cattle pen whereupon the inmates of 
his (Dorakanu’s) house, viz., Karuppaya, 
Balesami-and Viranan prevented them from 
doing so while he and the Ten House 
Goung Ayasami asked Mandaya and his 
men not to carry out their project. They 
were however egged on by the applicants 
Narayanan, San Nyun, Lu Cho and Maung 
Myint, and as a result thereof Mandaya shot 
Karuppaya dead with a revolver, A few 
days after this complaint had been filed, the 
Police sent up the applicants Mandaya, Ramu 
and Narayanan only to the Court of the Sub- 
Divisional Magistrate, Taikkyi, for trial on 
a chargé of murder. The Police case was 
the outcome of the report made by the appli- 
cant Po Yon. Po Yon in his report tothe 
Police said: o 

“On 15th waning (?) of Tabaung 1291 B. E.,at7 A, M., 
Maung Po Tok procees server of lnsein Court came to 
me together with complainant Indian Narayanan and 
Mandaya and (told) me`that a warrant had been‘iesuéd 
to attach the cattleof Virappa of Kyagaung village 
and that 40 heads of cattlehad been taken. away and 
concealed in the hut of Karuppaya (now deceased) of 
.Pandaw villageand asked me to accompany them às 
they wanted to attach the said cattle under a warrant, 
go 1 followed them, The Ten House Goung -Maung 
San Nyun-also accompanied us. When we got to 
Karuppayya’s hut, wemet his elder brother Peri 
Mutu When 1 asked him whether the cattle belonging 
to Virappa of Kyagaung village were brought and kept 
there and while Peri Mutu was telling -us that there 
were no cattle, Karuppayaand other four, five or six 
Indians, names not known but can be identified, each 
holding a stick came out from Karuppaya’s hut and 
went and beat the Indian Chettyars who -came to 
attach (the -cattle). Isaw the blow fall on Mandaya's 
head but I do not know who beat him. Then 
Mandaya and his men ran away. Karuppaya’s men 
chased them and whet they got to a distance of about 
15 to 20 fathoms I heard the ‘reports of gun three or 
four times: When I follwed and looked I found 
Karuppaya-with a gun injury. falling down on the 
cart-track. When I asked him whathad happened’, to 
him, he reported to mé that Mandaya and Ramu fired 
at him with agun.....:." ` 

As the complaint made by- Dorakanu 
alias Mari had already been transferred-to 
the Court of the Special Power - Magistrate, 
Insein, the Police. case was also. transferred 
to that court for inquiry. The Magistrate 
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amalgamated the two cases. Now, 
the complaint of the applicants 


in Criminal Revision No. 184-B of 1923, 
whom I may call the Chettyar applicants, 
is that they should not be tried together 
with the applicants in Oriminal Revision 
No. 174-B of 1933, whom I may call the 
Burman applicants inasmuch as such trial 
would prejudice and embarrass their defence. 
Next, itis urged that the Magistrate has 
‘No jurisdiction to take cognizance of the 
case under s. 190 (1) (b), Criminal Procedure 
Code, in view of the fact that he has already 
taken cognizance of the same offence on a 
Police report under s. 190 (1) (a) of the 
Code. Thirdly, itis urged that the Magis- 
trate should have sent the complaint made 


by Dorakanu to the Police for inquiry and: 


report under s. 202, Criminal Procedure 
Code, before he issued process against the 
Burman applicants. In the case of the 
Burman applicants they at first urged 
that the proceedings against them should 
be quashed. At the time of the hearing 
this point was abandoned. All that has 
now been urged on their behalf is that they 
should not be tried together with the Chettyar 
applicants. i 

This, in my opinion, is the only point for 
consideration in this-case. I do not think 
there is any substance in the grounds Nos. 
2 and 3 raised on behalf of the Chettyar 
applicants. I have no doubt in my mind 
that a Magistrate can take cognizance ôf a 
case either under s. 190 (1) (a), (b) or (o), 
or under all three of them if he is 
invested with powers thereunder. For 
_instance, if A and B jointly attacked C 
and B alone was sent up for trial by the 
Police and C made a direct complaint: to 
the court, alleging that A also had attacked 
him together with B, would the Magistrate 
have no jurisdiction to take cognizance of 
the case against A? I would certainly say 


“yes.” To hold otherwise would, in my 


opinion, reduce the law to absurdity; more 
so.in the present case because the complaint 
was made by Dorakanu before the Police 
sent up the case against the Chettyar 
applicants. Asregards the third point, it 
is entirely in the discretion of the Magistrate 
whether or not he would send the case to 
the Police for inquiry and report under 
s. 202, Criminal Procedure Code. In the 
present case the Magistrate has thought it 
fit not to send the case to the Police for 
inquiry and report, and Ido not propose 
to interfere with the discretion exercised 
by him. 

. Now, dealing with the pvint whether the 
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Chettyar applicants and.tle Burman appli- 
cants should be tried together or nol, I 
must admit that there is a lot to be said 
both for and against. Itis pointed out on 
behalf of the applicants that if they are 
tried together the Chettyar applicants 
would be deprived of the evidence of the 
Burman applicants in view of the fact 
that according to the decision given bya 
Full Bench of this court in the case of 
Emperor v. Nga Po Min (1) the Burman 
applicants cannot be examined as witnesses. 
If, on the other hand, they are tried 
separately, the Chettyar applicants will be 
in a position to call the Burman applicants 
and examine them as witnesses. The con- 
tention is thatthe Burman applicants will 
not be acctised within the meaning of s, 342 
(4), Criminal Procedure ‘Code, in that they 
will not be under trial and under examina- 
tion by the court. This contention is not 
entirely without support of authorities: See 
Nga Po Yin v. Emperor (2), Banu Singh vs 
Emperor (3) and Quern-Empress v. Durant 
(£). I do not propose to discuss the question as 
to how far the law laid down therein, assum- 
ing that I agree with it, is applicable tothe 
facts of this case. The allegation made by 
Dorakanu against the Chettyar and 
the Burman applicants is that they 
committed dacoity with murder. Therefore, 
on this allegation the Magistrate has power 
totry them together under s. 239, Criminal 
Procedure Code: It must however not be 
forgotten that the present proceeding is only 
an inquiry with a view to committal. It ig 
not known whether, and if s> how far, Dora- 
kanu will be able to- substantiate his al- 
legations. The persons ‘against- whom he 
cannot substantiate his allegations will 
undoubtedly be discharged and they can 
then be examined as witnesses. The 
question as to whether thé Burman and the 
Chettyar applicants should be tried together 
or not if necessary, be considered when the 


“case, if at all, is committed to the Court of 


Session. For all these reasons I dismiss the 
applications. AE et 
N. Applications dismissed. - 
(1) 141 Ind. Cas. 89; AIR 1932 Rang. 190; (1932) 
Or. Cas.932; 10 R511; Ind, Ral, (1933) Rang, 14; 
34 Or. LJ 121(F B) | ; 

_(2) (1904-96) U B R Evi. 3:9 Or. LJ 300. 
(3) 33 C 1353; 4 Cr. L J 145; 10 O W N 982. 
“(4) 23 B 213. 
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‘LAHORE HIGH COURT. - 
“Second Civil Appeal No. 325 of 1932. 
January 19, 1933. 
ABDUL QADIR, J. 
KISHEN SINGH-— PLAINTIFE— 
APPELLANT : 
versus 
SADHU AND 0OTHÈRS— DEFENDANTS 
f — RESPONDENTS. 

Evidence Act (Iof 1872),s, 112—Acknowledgment 
of paternity- Onus of proof of marriage—Filiation 
proved— Legitimacy, if can be presumed. 

- When ackuowledgment by the father is proved, 
the onusis on those who deny a marriage to prove 
that no marriage had taken place. Mohabhat Ali 
Khan v. Mohammad Ibrahim Khan (1), relied 
on. 

` Wherea child establishes the position of filiation, 
which is the acknowledgment of the parents and 
habjt and-repute, everything must be presumed in 
his favour and this - includes legitimacy. Krishna 
Rao v. Rajah of Pittapur (2), relied on, 

` Second Civil Appeal -from the decree of 
the District Judge, Ambala, dated Novem- 
ber 24, 1931, reversing that of the Subordi- 
nate Judge, Third Class, Rupar, dated 
January 5, 1981.” 

Mr. N.C. Pandit, for the Appellant. 
“Mr. Tek Chand, for the Respondents. 


Judgment —Sarnp Singh of the .vil- 
lage Khizarabad in Ambala District had 
two sons Natha Singh and Partap Singh. 
Natha Singh-had left his village, about 40 
years before the suit which has led tothis 
appeal, in search of employment and had 
not been heard of. for a large number of 
years. Some years before suit, however, 
he came back tothe village, accompanied 
by a little, boy, named. Sadhu, who, he 
declared, was his sonand whom Łe treat- 
ed as such during the-time that he was 
alive. Partap Singh, -brother of Natha 
Singh, had also not resided in Khizar- 
abad for a considerable period, but had 
gone to another village and married a 
Chamar: woman’ there.- Kishan Singh 


was the son of Partap Singh from that. 
After. Sarup Singh’s death, it. 
seems, his land had been mutated in favour: 


woman. 


of histwo sons and. Kishan Singh had got 
the share of his father after some dispute. 
When Natha Singh died, the revenue 
authorities mutated the share of Natha 
Singh in the land of Sarup Singh in favour 
of Sadhu. A suit to challenge this muta- 
tien and to challenge the status of Sadhu, 
‘who was aminor at the time, was brought 
by Kishan Singh, who alleged that Sadhu 
was not the son of Natha Singh and that 
he was entitled to Natha Singh’s land as 
his nearest heir. | 
the plaintiff's claim and Sadhu appealed, 
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The learned District Judge accepted the 
appealand dismissed the plaintiffs suit 
with costs throughout. The plaintif Kishan 
Singh preferred a second appeal to this 
court, which has been argued: before me 
by Mr. N. C. Pandit, I have alsoheard Mr. 
Tek Chand forthe respondent. | 

The.sole question in this case is whether 
Sadhu has been proved to be the son of 
Natha Singh or not. The finding of the 
learned District Judge on this point is as 
follows:— 

“The principal fact which emerges from the 
evidence is that Natha Singh treated Sadhu Singh 
as his legitimate son and that he was accepted 
by the village assuch. The general presumption 
of law isin favour of the legitimacy and it is for 
the person denying this to produce at least some 
prima facie indication to the contrary before the 
person whose legitimacy is questioned be put to 
strict proof of his legitimacy. The treatment accorded 
to Sadhu Singh by his father is in ‘itself valuable 
evidence of his paternity and legitimacy: and as 
there is no evidence. at all in rebuttal, I consider 
that his claim to be the legitimate eon of Natha 
Singh should be accepted.” | NA 

Mr. Tek Chand raises a preliminary 
objection that the finding is one’ of fact and 
cannot be’ challenged in second appeal. 
Mr. N.C.’ Pandit replies by urging that 
the finding is vitiated by the circumstanc- 
es given below:— 


(1) That the lower Appellate Court 
wrongly allocated the onus of prov- 
ing that: Sadhu was - not a legiti- 


-mate son of Natha Singh on the plaint- 
ig 


iff. 
- (2) That thelearned District Judge relied 


on a general presumption which does not 
exist independently of s.112 of the Evi- . 
dence Act. 6 

(3) That he erred in stating that there 
was no evidence at allin rebuttal. 

I will dispose of the Jast point first. My 
attention has been drawn to ihe eviderice 
produced on behalfof the plaintiff, but that 
is absolutely unconvincing and worthless, 
and I think the learned District Judge 
was justified in saying that there was 
no evidencein rebuttal, as there was no 
evidence worth the name. 

- Asto point No. 2, it isurged that there 


‘is hardly any presumption of law in favour 


oflegitimacy, except in cases covered by. 
s. 112 of the Evidence Act, where it is- 
shown that the alleged father and the mother 
of a person claiming to be their legitimate. 
child were living ag husband and wife. I 
think that Mr. Pandit's contention is cor- 
rect to this extent that in the present case 
there is no reliable proof as to: who the’ 
mother of Sadhu was and whether she and. 
Natha Singh lived’ as husband and wife. 
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The presumption in favourof the legiti- 
macy of Sadhu, therefore, isnot based on 
the presumption mentioned in s. 112 of the 
Evidence Act, but it is based on the evi- 
dence of the acknowledgment by Natha 
Singh that Sadhu was his son and his 
treatment of him as such, Mr. Tek Chand 
relies on Mohabat Ali Khan v. Moham- 
mad Ibrahim Khan (1) where it has been 
held by their Lordships of the Privy Council 
that when acknowledgment by the father 
is proved, the onus is on those who deny 
& marriage to prove that no marriage 
had taken place. Healso refers toa deci- 
sion of the Madras High Court in Krishna 
Rao v. Rajah of Pittapur 102 Ind. Cas. 
713 (2} which says that where a child 
establishes the position of filiation, which 
is the acknowledgment of the parents and 
habit and repute, everything must be pre- 
sumed in his favour. In the present case 


there is no reliable evidence on the re-, 


cord, particularly the testimony of Indar 
Singh Zaildar,that Natha Singh brought 
Sadhu withhim and told the village people 
that he washis son. It is alsoshown that 
he treated him as his son and that is the 
main evidencein his favour which has 
been believed bythe lower Appellate Court. 
In my opinion the finding of the lower Ap- 
pellate Court based on this evidence, which 
it had a perfect right to believe and which 
Ithink has been rightly believed, is a find- 
ing which must be taken as conclusive in 
thiscase. ` 

On the above view of the facts, it is hardly 
necessary to discuss the question of 
onus. I may say, however, that 
Iam inclined to agree with the learned 
District Judge in thinking that in order to 
succeed in his suit it was for the plaintiff 
to establish that he was the nearest heir 
of. Natha Singh. He had, therefore, to 
show how Sadhu, who was by acknowledg- 
ment, habit and-repute the son of Natha 
Singh, was tobeexcluded by him. As a 
matter of factKishan Singh did not as- 
sert in his plaint thay Sadhu Singh was an, 
illegitimateson of Natha Singh. The evi 
dence produced by him is to the effect that 
Natha Singh never brought Sadhu with. 
him. This evidence has been disbelieved. 
Even ifit be assumed that when Kishen 
Singh denied that Sadhu was the son of 
Natha Singh, he denied by implication his 


(1) 117 Ind. Gas. 17; A I R 1929P 0 135; 530A 
201: 10L 725; 33 O W N 645;3L Bom. L R #46;6 O 
WN 517: (1929) AL J 465; 30 L W 97; 500L I 
go: §°ML13°6 (1999 M W NAIP ON 

2, 2 ind. Oas, 713; A IR 1927 Mad 733. 
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legitimacy as well, thé burden of proving 
illegitimacy was on him, which he has 
not been able to discharge at all, : Refer- 
ence has been madein this connection: by 
Mr, Tek Ohandto Jang Bahadur Singh 
v. Ram Sunder Singh 38 Ind. Cas. 817 
(3), which holds that where evidence has 
been given on both sides and the evidence 
on one side has been affirmatively believed, 
no question of the burden of proof arises. 
I think this decision would have helped the . 
respondent, even if I had held that the ques- 
tion of onus had not been correctly decid- 
ed by the learned District Judge. 

-This appeal is, therefore, dismissed with 


-costsand the decree of the lower Appellate 


Court is maintained. h 
N. Appeal dismissed. 
(3) 38 Ind. Cas. 817;1 P L W 194. ; 





ALLAHABAD HIGH COURT. : 
Criminal Revision Application No, 317 
_ of 1933. - 
July 21, 1933. 
KENDALL, J. 
KHARAITI—AppeLioant 
versus - 
EMPEROR—ObppositTe PARTY. 
Criminal Procedure Code (Act V of 1898), es. 156 (1), 
163—Girl taken away from her husband's place at 
M—Girlseen with accused in suspicious circumstances” 
at D—Constable's report—Statement of girl to Sub- 
Inspector—Admissibility in proceedings under 8. 866,- 
Penal Code (Act XLV of 1860). 
Where a girl was taken away from her husband's 
place at M and four months later she was seen with, 
one of the accused at D in circumstances that arous- 
ed the suspicion of a Constable, who took both of 
them to the thana and made a report after receiving 
which the Sub-Inspector recorded the statement of the 


AH that thestatement was not admissiblein evi~ 
dence in proceedings under s. 366, Penal Code, 
against the accused. . ; 

Criminal Revision Application from an 
order of the Sessions Judge, Moradabad, 
dated April 11, 1933. f 

Mr. S. N. Seth, for the Applicant. 

The Assistant Government Advocate, for ` 
the Crown. MK. o 

Judgment.—The applicant Kharaiti 
has been convicted by the Assistant Sessions 
Judge of Moradabad of an offence - under 

and sentenced 

to three years’ rigorous imprisonment. 
The conviction and sentence have been 
upheld by the learned .Sessions Judge. 
The present application is made on the 
ground that both courts have convicted 
the present applicant who was. put on his 
trial with several others on the strength 
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of a statement made by Musammat Naziran 
to the Sub-Inspector of the’ Police Station 
in Delhi, whereas it is argued that the 
statement was inadmissible under s.. 162, 
Criminal Procedure Code. No objection 


appears to have been taken tothe admis-. 


sion of the statement in the trial Court. 
It was preferred, in evidence by the pro- 
secution and it was also usedon behalf of 
the defence in order to shake the testi- 
mony of the witness by showing that 
there were discrepancies between her.state- 
ment made in court and thestatement made 
to, the Police. : 
f It appears that the case for the prosecu- 
tion was that the girl. was taken away 
from her husband’s place in the Morada- 
bad District and that some four months 
later she was seen with Jahana (one of 
the persons convicted in this case) in 
Delhi in circumstances that aroused the 
| Suspicion of a constable, who took both 
_of them’ to the thana and’ made a report. 
After receiving the report of the constable 
the Sub-Inspector recorded the statement 
‘of the girl. It was this statement that 
was afterwards produced in court to cor- 
roborate the testimony of the girl. 


_ The question of admissibility of the state- 
-Ment was raised in the lower Appellate 
Court, but the learned Judge, after dis- 
cussing the matter at some length, came 
to ‘the. conclusion . that. as the statement 
was made to a' Police Officer at Delhi 
who wid : 

“had no business to investigate an offence, of 
the commission of which a report has been made 
Jong before at Amroha and ‘which was therefore 
liable to be investigated by the Policethere” ” 
Section 162, Criminal Procedure Code, 
would not exclude it from evidence. Section 

. 162, provides: ` 

“No statement made by any person to a Police 
Officer in .the course of an investigation under this 
chapter shall ..... be used for any purpose save as 
hereinafter provided at any enquiry or trial 
in ‘respect of any offence under investigation at the 
time when such statement ivas made." 

An “investigation” has been defined 
in para. 4 (1) of the Criminal Procedure Code, 
as including , ; 

“All proceedings under this Oode for the 
collection of evidence conducted by a Police 
Officer” or by acy person (other than a - Magis- 
tain whò is authorised by a Magistrate in this 
behalf,- aa 

“Ik can hardly Be denied that in record- 
ing the statement. of the girl and the 
statement of the constable,'the Sub-Inspector 
-was proceeding to collect evidence, but the 
‘Sessions Judge, has remarked that he 
-cannot have been investigating in the present 
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case because he had no jurisdiction to 
do so. 


It has been pointed out however, that 
under s. 156 (1), Criminal Procedure Code ; - 


“an Officer in charge of a Police Station may. 


--...investigate any cognisable case which a court 
having jurisdiction over the local area within the 
limits of such station would have power to en- 
quire into or try under the provisions.of Chap. 
XV relating tothe place of enquiry of trial,” 

and turning to Chap. XV, we find that 
in cl. (4) of s. 181, 

“The offence of kidnapping or abduction may 
be enquired into or tried by a court within the 
Iccal limits of whose jurisdiction the person 
kidnapped or abducted was kidnapped or abducted 
or was conveyed or concealed or detained.” 


The Court at Delhi could, therefore, have 
enquired into or tried the case, and the 
Sub-Inspector in charge of the Police Station 
at Delhi could have investigated the case, 
and consequently it is not correct to say 
that hehad no jurisdiction to investigate 
the case, or that his proceedings cannot 


no jurisdiction. 


‘I am, therefore, decidedly of opinion 
that this statement was not admissible in 
evidence. The next argument of Mr. SN. 
Seth is. that the trial Court has madet 
clear that if the statement of the girl in 


Court had not been corroborated by her 


statement made to the Police, the applicant 
at any rate could not have been convicted. 


. have been an investigation because he had, 


The trial Court after reviewing the evidence’ 


for the prosecution remarked :— | 

“This oral evidence would not by itself have sufficed 
to prove the-case forthe prosecution -but to my 
mind a very strong and reliable piece of evi- 
dence is the statement of Musammat Nazar Bi 
herself which she made to the Police at New 
in October 1939, when she was arrested.” 


. The lower Appellate Court has remark- 


“The trial ‘Judge had, therefore no option but 
to discard almost the whole of tne pr. scution 
evidence as affording sufficient foundation for hold- 
ing any of the accused other than Jahana guilty of 
the offence,” . ; 
and it was only because the lower 
Appellate Court felt justified in admitting 
the statement recorded by the Police and 
in relying onit that it was able to maintain 
the conviction. 


The result is that the application must 
be allowed and I, therefore, set aside the. 
order of conviction and sentence passed’ 


by the Sessions Judge of Moradabad-and 


direct that the applicant be acquitted. He’ 


is on bail and his bail bonds and ‘sureties’ 
may be discharged. 
N. i Application allowed. 


E E u 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. 
Miscellaneous First Civil Appeal Nos. 194 

- and 55 of 1932. 
June 13, 1933. 
MIDDLETON, J. ©., AND SAADUDDIN, A. 


J.C. $ 
FAQIR CHAND AND OTHERS — 
APPELLANTS 


VETSUS . 

Nawab Major Sir MOHAMMAD AKBAR 
' KHAN AND OTHERS - RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 181— 
Scope of—Partition suit—Application jor final dec- 
ree—Whether governed by Art. I81—Civil Procedure 
Code (Act V of 1908), s.54—Scope of. ` 

Article 181, Limitation Act, applies only to ap- 
plications to court for exercise of acts and powers 
which the court is not bound to perform’ suo motu. 
An application for the ‘exercise of purely ministerial 
functions which’ the ‘court has no discretion to re- 
fuse is not within Art, !8t. Ina partition suit 
after the preliminary decree, the court is bound to 
proceed further andto appoint a Commissioner to 
actually partition the property and on the report 
of ‘the Commissioner, if accepted, to pass a final 
decree, and Art 181 doesnot apply, inasmuch as 
the court has to carry onthe proceedings after, the 
preliminary decree suo motu 

. Section 54, Civil Procedure Code, does not apply 
to a suit for partition ofa revenue paying estate 
where no separate allotment of revenue is asked for. 
Jagadhishri v. Kailash Chandra (1), followed, 


Miscellaneous First Civil Appeal from 
the order of the Sub-Judge, Firet grade, at 
Mardan, dated July 13,1932. ` ; 

Mr. Shamair Chand, for 
lant. a 
`- Messrs. Radha Krishan and Amar Singh, 
for the Respondent. 

Judgment.—Plaintifis were’ partners in 
the firm celled Gian Chand-Parasram. 
The other partners are now represented by 
defendants Nos. 1-7. The firm primarily had 


the Appel- 


money-lending business and in the course- 


of its operation it acquired certain mov- 
able and immovable property. In 1922 
plaintiffs instituted a suit fora dissolution 
of partnership and for rendition of ac- 
counts. After protracted proceedings, a 
compromise was arrived aton October. 4, 
1926, whereby available assets ofthe firm 
were divided and in lieuof settlement. of 
accounts a lump sum -of Rs: 58,000 was 
fixed as plaintiffs’ share to- be recovered 
from the other partners. .The immovable 
. property was detailed in twolisis A and B 
attached to the plaint. Under the compro- 
mise plaintiffs were given half share of 
habitable and agricultural property shown 
in Sch. A, and it was provided that they 
should get this half share partitioned, In 
-accordance with this compromise a, preli 
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minary decree was passed dissolving“ the 
partnership; fixing shares of the parties in 
immovable property and directing that a 
commission should be issued for actual 
partition, It further passed a decree for 
Rs. 58,000in favour of the plaintiffs charg- 
ed on defendants’ share in the immovable 
property of the firm. Though the’ proceed- 
ings are not quite clear, it appears that for 
the partition. of some.cf the properties a Com- 
missioner, Ghulam Hussain by name, was 
appointed. His proceedings are not on the 
record, but the matter seems to have drag- 
ged on till March £0, 1928, when the court: 
recorded an order to the effect that asthe 
Commissioner’s report had not been receiv- 
ed and the parties were not taking any in- 
terest, the proceedings should be filed, So. 
far as this record stands, there is'nọ indi- 
cation that anysteps for the actual parti- 
tion of immovable property were taken till 
March 22, 1932, when an application’ was 
presented praying that a Commissioner be 
appointed, that plaintiffs’ share in the 
Mandi be partitioned, and thereafter final 
decree passed. f a 

After the passing of the preliminary 
decree in 1926 plaintiffs took out execu- 
tion for recovery of Rs. 58,00) awarded ` to 
them under the decree and attached 'de- 
fendants’ share in the Mandi now under 
consideration. Inthe auction which - wag 
held in pursuance of this attachment, the 
Hon'ble Nawab Sir Major Muhammad 
Akbar Khan purchased the whole of 
defendants’. share. In the present applica- 
tion, which the plaintiffs have made, they 
have impleaded the Nawab Sahib as a party 
defendant as representing the interest. of 
the original partners. This application 
was dismissed by the trial Court on three 
grounds, namely:— 4 ki 

That no proceedings for partition 
could behad against the Nawab Sahib 
who had acquired title by an independent 
transaction and that the proper remedy-for 
the plaintifis was to bringa regular suit 
for partition against him; 

That as this Mandi is built upon land 
which is assessed to land revenue; the par- 


‘tition proceedings could not be had in a 


Civil Court; and ‘ Sg 
. That the application for’ final decree 
was barred by time because it was madé 
3 years after the preliminary decree 
(Art. 181, Limitation Act, has been relied 
upon in this respect). 6. 

After hearing Counsel on both sidés we 
are of opinion that the judgment of’ the 
lower Court cannot be sustained, Thee 


x 
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has been not much contest on the first two 

points before us. Iti; clear enough that 

the Nawab Sahib now represents the in- 

terests of the defendants and is a co-sharer. 
without whose presence there cannot be 

any effectual proceedings for partition. 

Though the devolution of defendants’ in- 

terest on him has been after the passing 

of. the preliminary decree, still in view of 

the authorities which will be noted pre- 

sently, he acquired the property subject to 

the result of the partition proceedings 

directed by that decree. It is well-establish- 

ed by authorities that a party ‘can be. 
added after the passing of a preliminary 

decree and before the final decree is drawn 

up. We are, therefore, clearly of cpinion- 
that the Nawab Sahib. was properly im- 

pleaded in this case and that the proceed- 

ings could not be defeated as against.. him ` 
because he had acquired a title under 

auction held by court in attachment pro-_, 
ceedings. 

It is admitted- that the jurisdiction of 
Civil Court to partition under the revenue 
law ofthis Province is restricted to agri- 
cultural land and not to buildings, It is, 
however, contended that as the land under 
this Mandi pays revenue, the partition 
could only be effected under s. 54, Civil 
Procedure,Code, through revenue authorities, 
Now s. 54 says: — - 

“Where the decree is for partition of an undivided 
estate assessed to the payment. of revenue to 
Government, the partition of the estate shall be made 
by the Collector.” ih 
- It does not mean that the Collector can 
take independent cognizance of the parti- 
tion’ proceedings: it only’ says that the 
partition should be had through the Collec- 
tor; Apart-from this it has been ruled by 
the Full Bench of the Calcutta High Court 
in Jogadhishri v. Kailash Chandra (l); ` 
that this section does not apply to a suit 
for partition of a revenue paying estate 
where no separate allotment of revenue is 
asked for. Plaintiffs in their application 
never asked for any separate allotment of 
revenue and consequently the applicability 
of s. 54 fails. So’ far as the payment of 
revenue is concerned, all co-sharers in spite . 
ef the partition would continue jointly 
liable till they take proper steps to get 
their shares specified by revenue autho- 
rities. 

The whole discussion before us has centred 
on point No.3 on which the judgment of 
the’ lower Court is based, that is to say, 
on the question of limitation. On behalf 
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of respondent Nawab Sir Major Muham- 
mad Akbar Khan it is argued that the 
application of the plaintiffs is subject to 
the limitation provided in Art. 181 pro- 
viding for three years from the date when 
the right to apply accrued, and that in this 
case the right to apply accrued on the daie 
of the passing of the preliminary decree. 
As an authority for this contention the case 
of Basheshar Giri Gossain v. Satish Chandra 
Chatterjee (2), is relied upon. Qn behalf 
of plaintiffs-appellants the position taken 
up is that Art, 181 applies only to appli- 
cations to court for exercise of acts and 
powers which the aourt is not bound ta 
perform suo motu and that as an applica- 
tion of the kind now before us is not such 
an application, that article does not apply. 
It is further urged that in the Code thare 
is a distinction drawn between proceedings 
in mortgage suits and proceedings in parti- 


tion cases. Inthe first class of the suits after | 


the passing of the preliminary decree, the, 
court is not bound suo motu to passa final 


decree tillan application is made to it for . 


the purpose (vide O. XXXIV), but in the 
latter class of cases after the preliminary 
decree, the court is bound to proceed further 
and to appoint a Commissioner to actually 
partition the property and on the report of 
the Commissioner, if accepted, to pass a 
final decree. Article 181 may apply to the 
first class of suits but it does not apply to 
the- second class, because, as already 
pointed out, there the court has to carry on 
the proceedings after the preliminary decree 
suo motu. 


After considering the authorities we are 
of opinion that the contention of Counsel 
for appellants.is well-founded, is supported 
by. unimpeachable authorities and must 
prevail. In Rustomji’s Law of Limitation 
under Art. 181, heading ‘Scope’ it is said: -- 
This article is restricted to applications for 
the exercise of acts and powers which the 
court is not bound to perform suo motu. 
So an application for the exercise of purely 
ministerial functions which the court has 
no discretion to refuse is not within Art. 
181. . Now, turning tothe Civil Procedure 
Code we find that in mortgagesuits where 
the court passes a preliminary decree, it 
is on the application of the party in whose 
favour the decree is passed that further 
proceedings are taken for the purposes 
of passing final decree. 
el. (2) says:— . : 

“Where a, payment directed. by the preliminary 
(2) 112 Ind:.Cas, 205; A L R 1929 Ondh 117. 


. 


"z 


For example, r. 5, ` 
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decree 18 not made within the'time fixed therein, the 
court shall on application made in that behalf by 
the plaintiff pass a decree that the mortgaged prop- 
erty or a suffisient part thereof be sold,” . 


but this is not what is laid down in O. 
XXVI. Order XXVI, clearly lays down 
that after the preliminary decree the court 
shall appoint a Commissioner to divide the 
property andon the report of the Commis- 
sioner, if accepted, pass a final decree in 
accordance therewith. Order XXVI, rr. 13 
and 14 have replaced s, 396, Civil Pro- 
cedure Code of 1882 and under the latter 
‘section the Calcutta High Court in 
Dwarkanath Misser v. Brindranath Misser 
(3) definitely laid down that the proceed- 
Ings for the, purposes of effecting partition 
after the passing of the interlocutory 
order defining the share and rights of the 
parties, which is tantamount to the pre- 
liminary decree under the present Code, 
-were proceedings -in the suit itself and 
not proceedings in execution of the decree; 
that no formal application was necessary, 
that the. court being bound to proceed with 
the suit and make a final decree, the ap- 
plication submitted to it for the purpose was 
not one to which any limitation was ap- 
TUN This is precisely the view taken 

y the Madras High Court in a very recent 
-decision reported as Ramanathan Chetty 
v. Alagappa Chetty (4), The facts of that 
‘case are on all fours with those of the 
present case, and it was held there that an 
application of the kind, now under con- 
sideration was an application in a pend- 
ing case and was not governed by Art. 
181 and was in fact not subject to any 
rule of limitation. Precisely the same view 
has been taken by the Additional Judicial 
Commissioner, Nagpur Judicial Commis- 
sioner’s Court,in Lakhshmi Bai v. Tukhu- 
ram 122 Ind. Cas. 441.(5). 

Even in the Oudh Chief Court in a case 
reported as Lalta Prasad v. Braman Din 
121 Ind. Oas 287 (6) (which is a decision of 
` 1930), this view was followed. The decision 
of this latter. Court relied-on by the res- 
pondents’ Counsel is distinguishable on 
facts, but even if it is taken to laydown the 
contrary view, in the face of the latter 
decisions it is not entitled to much weight. 

For the reason givenabove we hold that 
this application was not subject to- the 

(3) 22 0425. > 

(4) 131 Ind. Cas 169; A IR 1930 Mad. 528; 53 M 
ae 59 Mb J 102; 32 L W 329; Ind. Rul. (1931) Mad 

(5) 122 Ind. Gas, 441: Ind, Rul. (1930) Nag. 169; 26 
NL R 165; A IR 1930 Nag. 296: 13 N-L-J 83, ` 

(8) 121 Ind. Cas.287;6OW N 801; AIR 1929 
Oudh 458; Ind Rul. (1°30) Oudh 63; 5 Luck. 230, 
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limitation provided for in Art. 181, and it 


. follows that it was not barred by time 
The result is that we accept this appeal, set 
‘aside the order of the court below, remand 


the case back to that court for taking pro- 
ceedings on plaintiffs’ application in ac- 
cordance with law. Costs will follow the 
result. As this order of remand is passed 
under s. 151, Civil Procedure Code, no direc- 
tion as to refundof court-fee is required. 
N. Appeal accepted. 


_— 


D JUDICIAL COMMISSIONER’S 
COURT. 


Criminal Revision Application No, 33 
‘ of 1933. 
April 24, 1933: 
FERRERS, J. C., AND RUPOAAND, 
A. J.C ` i : 

KHANCHAND SHAMDAS DARYANI ` 

: — APPLICANT 
VETSUS 
| GOMIBAT - OPPONENT. 

Criminal Procedure Code (Act V of 1898), ss. 508, 
506—Pendency of case before Bench Magistrate— 
Exımiņation of witnesses on commission— Proce- 
dure. 7 ; 

If an inquiry, trial, or other proceeding is pend- 
ing before a Presidency Magistrate, District Magis- 
trate, Oourt of Session or the High Court, then the 
court concerned may, if it thinks-fit, make an: ordér 
under s. £03, Oriminal Procedure Code. If, how- 
ever, the proceédings are pending in the court cf 
any Magistrate not being one ‘of those specified in 
8. 503, Oriminal Procedure Code, then the procedure 
to be followed is as providedin s. £03, Criminal 
Procedure Code. The Magistrate should apply to 
the District Magistrate stating the reasons for the 
application and the District Magistrate may either 
issue a commission in the manner provided 
or reject the application, Any party, -there- 
fore, who has a case pending in the court of . 
the Bench Magistrates and desires that his witnesses 
should be examined oncommission should move the 
Bench Magistrates to apply tothe District Magis- 
trate in the manner stated in s. 503, Criminal Fro- 
cedure Code. If the Bench declines to comply with 
this request, the party aggrieved will have hig 
remedy by an application in revision, j 


Mr. Bhojraj Lal Chand, for the Applic- 
ant. - 
. Messrs. Partabrai D. Punwani, for the 
Opponent. . 
Judgment.—The facts in this appliéa- 
tion are as follows: Gomibai has filed -a 
complaint against Khanchand under s; 323, 
Indian Penal Code. This application has been 
transferred for disposal to a Bench of 
Magistrates at Hyderabad. Gomibai has 
cited her sisters as her witnesses. She 
made an application. under s. 503, Crimi- 
nal Procedure Code, asking that herself 
and her twosisters might be examined on 
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commission. This application-was present- 
ed in the Sessions Court. The learned Ses- 
sions Judge issued a notice to the Pleader 
who had beenengaged by Khanchand to ap- 
pear for him inthe BenchCourt. To this 
notice up Pleader replied saying that aa 
he had nôt been engaged to appear in the 
Sessions Court, notice might be sent to the 
applicant in person. On this the Sessions 
Court passed ex.parte orders in these 
terms: . 

“Read reply of defence Pleader to notice. Let 


acommission issue to the District Magistrate as 
prayed for.” 


An application has been made under 
ss. 435, and 439, Criminal Procedure Code, 
We are asked to send for the record and 
proceedings and to set aside this order. 
“The law upon this subject has been laid 
down in Imperator v. Chato (1). It was 
there ruled that there is no jurisdiction to 
make an order such as this except on a refer- 
ence by the trying Magistrate under s. 506, 
Criminal Procedure Code, Section 503 ap- 
plies only tocases pending before courts 
therein specified. A comparison of ss. 503 
„and 506, Criminal Procedure Code, will 
make this point clear. If an inquiry,. trial; 
or other proceeding is pending before a 
Presidency Magistrate, District Magistrate, 
Court of Session or the High Court, then the 
court concerned ` may, if it thinks fit, 
“make an order under s. 503, Criminal Pro- 
cedure Code. If however, the proceedings 
are pending in the court of any Magist- 
rate not being one of those specified in s. 
_903, Criminal Procedure Code, then the pro- 
cedure to be followed will be found in 
s. 506, Criminal Proceduré . Code, The 
Magistrate in “question should apply tothe 
District Magistrate stating the reasons for 
the application and the District Magistrate 
may either issue a commission in the man- 
ner hereinbefore provided or reject the 
application, Any party, therefore, who has 
a case pending-inthe Court of the Bench 
Magistrates and desires that his witnesses 
should be. examinedon commission should 
move the Bench Magistrates to apply to the 
District Magistrate in themanner stated in 
s. 506, Criminal Procedure Code. If the 
Bench’ declines to comply with this request, 
the parly aggrieved will have his remedy 
by an` application in revision. For these 
reasons we must allow this application 
and set aside the order issued by ‘the Ses- 
sions Court at Hyderabad directing com- 
-mission to issue to the District Magistrate. 
-N Applicati ( - 

Gj 2abRS; WOLI Poltcation allowed. 
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MADRAS HIGH COURT. 
Appeal against Appellate Order 
No. 147 of 1929. 
January 18, 1933. 
PakENHAM WALSH, J. 
BALA VENKATARAMA OHETTY— - 
CrEeDIToR—APPELLANT 
versus 
ANGATHAYAMMAL AND ANOTHER — 


PgTiITIONERS—RESPONDENTS. | 

Provincial Insolvency Act (V of 1920), ss. 4, 68— 
Claim by stranger—Official Receiver's jurisdiction to 
decide claim—Consent of parties, effect of — Dismissal 
of claim—Remedy—Claimant—Appeal under s 6 or 
application under s. 4—Hstoppel, effect of, on guris- 
diction. 

The Official Receiver brought an insolvent's prop» 
erty to sale. The insolvent’s wife claimed a share 
in it. The claim was allowed by the Official Receiver, 
On appeal unders 68, Provincial Insolvency. Act, 
the case was remanded tothe Official Receivér by 
consent of the parties. On further enquiry the 
Official Receiver dismissed the claim and the wife 
made an application under s. 4, Provincial Insol- 
vency Act: 

Held, ʻi) that the Official Receiver. had no 
diction to determine a claim ofthis sort. Valiappa 
Chettiar v. Ramanathan Chettiar ‘(1), referred 
to; [p. 206, col 1.] ~ 

(ii) that the remedy against an order on a claim 
petition passed by the Official Receiver without 
jurisdiction is not by way of appeal under s768 of 
the Provincial Insolvency Act, but by moving under 
s. 4 and, therefore, the fact that no appeal was pre- 
ferred under e. 68 was nota bar tothe application. 
Valiappa Chettiar v. Ramanathan Chettiar 
(1); Radha Krishna Thakur v. Oficial Receiver, 
Dinesh Chandra Roy (2), Clagirisubba Naik v. 
Official Receiver of Tinnevelly (3), Chittammal v, 
Ponnusami Naicker (4) and Charu Chandra Bhatta- 
charjee v. Hem Chandra Mukerji (5), referred 
to [p. 206, col, 2.) : 


juris- 


- (iit) that the applicant was not estopped from 
contending that the Official Receiver had no juris- 
diction on the ground that she had consented to the 
remand as it was a matter of jurisdiction and not 
of mere irregularity of procedure. Vishun Sakha- 
ram Naravkar v. Krishna Roo (6), Legard v. Bull 
(7), Meenakshi v. Subramanya Iyer (8), Kidri 
Prasad v. Khosal (9), Nilmony Chowdhury v. 
Durga Charan (10), Krishna Iyer v. Official Recéiver, 
Tinnevelly (11), Datta Ram v. Deoki Nandan (12), 
Haveli Shah v, Zohrajan (13) and Ramckandra 
Roo v. Gurzaju (14), referred to. [p. 207, col.:1.] 


Appeal against an order of the District 
Court, Coimbatore, dated October 22, 1928, 
and made inC. M. A. No. 59of 1928, (C. M. 
P. No. 648 of 1927,in I. P. No. 57 of 1917 
D. M. ©. Coimbatore.) 


-Mr. V. Balasundaram Ayyar, for ‘the 
Appellant. 
Mr. N. S. Mani, for the Respondents. 


.Judgment.—tThe appellant is a creditor 
of an insolvent. The Official Receiver 
brought the property of the insolvent to 
sale and the insolvent’s wife (1st respond- 
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ent) claimed a certain share in the house. 
The documents relating to this house show 
that the insolvent’s father Krishna Chetty 
sold: it under Ex. F on February 26, i912, 
to.one Tirumalammal, his sister. Krishna 
Chetty had three sons one of whom was 
the insolvent. The others were Ram aswamy 
Chetty and Kandaswami Chetty. These 
latter two sons distinctly state in the sale 
deed that the house was the self-acquired 
propeity of their father in which they had 
been jointly living and which they had 
been enjoying. On November 29, 1913, 
there was a deed of partition, Ex. E 
between the father Krishna Chetty and 
the two brothers of the insolvent Rama- 
swami Chetty and Kandaswani Chetty. 
The.insolvent does not appear there. There 
is a statement in the deed that the persons 
dividing possess no immovable property. 
On ‘the same day Tirumalammal re- 
conveyed under Ex. G the house to Krishna 
-Chetty and on June 9, 1916, the latter sold 
a portion of it under Ex. H to his son 
Kandaswami Chetty, who under Ex. Bon 
March 22, 1917, mortgaged his portion to 
Tirumalammal usufructuary and by Ex. A 
he sold it to the insolvent’s wife (lst 
respondent) to clear off Tirumalammal’s 
mortgage. The father Krishna Chetty 
-having died, Kandaswami Chetty succeeded 
to another portion of the house which he 
sold under Ex. C on October 27, 1919, to 
the insolvent’s wife. When the insolvent's 
.wife made her claim, the Official Receiver 
proceeded to determine the same and her 
claim was allowed by him. On appeal, 
preferred under s. 68 of the Insolvency 
Act, the matter was by consent of parties 
remanded to the Official Receiver who on 
further enquiry found in favour of the in- 
solvents possession. His order was dated 
April 20, 1927. On July 16, 1927, the in- 
solvenit’s wife (Ist respondent) put in a 
petition under s. 4 and on this petition her 
claim was. admitted . by the learned District 
Munsif and on appeal his order was con- 
firmed by the learned District Judge. 
Against this order the second appeal. is 
perferred. . 4 

The guestion of fact involved in the case 
was whether a portion of the house sold to 
the insolvent’s wife under Exs. A and GO 
by Kandaswami Chetty belonged to him 
or tothe insolvent. The allegation for the 
insolvent’s wife was that the insolvent had 
been separated from the family before the 
partition of his brothers with..his father 
under Ex. E, that the house had been built 
by-Krishna Chetty, the insolvent’s father, 
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with his own funds and that the insolvent’s 
wife had purchased it with funds provided 
by her mother. In the trial before the 
learned District Munsif the 1st respondent 


‘Gmsolvent’s wife) called certain witnesses 


and filed certain documents but the appel- ` 


lant (tke jinsolvent’s creditor) contented 
himself with marking certain depositions 
given before the Official Receiver in his 
enquiry. It is sought to attack the finding 
of fact in second appeal by saying that 
both the courts ignored the evidence 
(Exs. IV-VIII) given for the appellant and 
said that he had adduced no evidence. That 
is not, however, correct. What the District 
Munsif saysis: 

“There is no evidence on behalf of the counter- 


‘petitioner to show that the insolvent advanced money 


to the petitioner to purchase under Exs. A and 0.” 


. This was the counter-petitioner’s case and 


it is correct that the counter-petitioner did 
not adduce. any evidence on this point, 
The statement relied on in the order of the 
District Judge is as follows: 


“As the learned District Munsif has properly 


“pointed out, the burden lay upon the Official Re- 
‘ceiver to prove that. the property to which the 


Tespondent laid claim was the property of the in- 
solvent. He did not let in any evidence to prove 
that.” i 


“He” here evidently refers tothe Official 
Receiver. "The statement is perfectly cor- 
rect and it is a matter of some importance, 
The Official Receiver had himself come to 
the conclusion that the property belonged 
tothe insolvent. He might, therefore, quite 
easily have himself put in a petition: to 
annul the sale deeds in favour of the in- 
solvent’s wife if he had been strongly con- 
vinced’ of the falsity of her claim. But he 
neither did this nor did he give or produce 
any evidence leaving the whole matter to 
There is, therefore, 
nothing to show that the trial and Appel- 
late Courts did not consider Exs. IV to 
VIII which were filed as evidence by ‘the 
present appellant. They had ample evi- 
dence for the finding of fact based on 
documents, one of which goes back to 1912 
long anterior to the insolvency proceedings, 
The documents bear out the respondent's 
case. It is not open tome in second appeal 
to disturb this finding of fact. 4 


As regards the question of onus the 


whole evidence was before the court and 


as observed above while the lst respondent 
put in cogent documentary evidence the ap- 
pellant contended himself mérely by filing 
statements given by the witnesses before the 
Official Receiver. À Bis 
The next point argued is that the 1st 
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respondent having failed tb appeal against 
the order of the Official Receiver could not 
bringa suit under s.4. It isfurther argued 
that the consent of the parties to the matter 
being ‘remanded to the Official Receiver 
validates the proceedings and that at the 
best it is merely an irregular procedure on 
the part of the Official Receiver to have 
adjudicated the matter. It is not denied 
that the Official Receiver had no -jurisdic- 
to determine a claim of this sort. Veliappa 
Chettiar v. Ramanathan Chettiar (1) is 
clear authority on that point. That case 


also indicates thatthe remedy against an’ 


order on a claim ‘petition passed by the 
Official Receiver without jurisdiction is not 
“by way of appeal under s. 68 of the Pro- 
vincial. Insolvency Act, but by moving 
under s. 4. Itis true that in that case it 
was held that the party who appealed under 
s. 68 was not really affected by the Official 
-Receiver’s order, . At the same time it was 
‘held that if he had been aggrieved the 
_remedy was by way of an application under 
s. 4. If that view is correct it follows that 
_the argument that no appeal having been 
filed under s. 68, s. 4 cannot be invoked 
entirely vanishes. The meaning of the 
words in s. 4 “subject to the provisions of 
this Act” has been considered in several 
“eases, but none has been guoted in which 
‘it has been held that s. 4 would not be 
‘applicable because an appeal had not been 
preferred under s. 68 against an order 
which the Official Receiver had no juris- 
diction to pass. Itis to be noted that the 
“relief which the respondent wanted under 
“5.4 was much larger than anything she 
could have got by an appeal under s. 68. An 
order in her favour under s. 68 would only 
“have set aside the Official Receiver’s order, 
‘but what she wanted was to have her 
“elaim to possession of the property recogniz- 
ed. It would seem, prima facie, unreason- 
able that she should be barred from seek- 
“ing the chief remedy she wanted under s. 4, 
because she had not sought a lesser one by 
an appeal unders. 68. 

Taking the cases quoted for the appellant 
as to the meaning of the words “subject to 
the provisions of this Act” Radha Krishna 
Thakur v. Official Receiver, Dinesh Chandra 

“Roy (2), does not help us on the point. It 
* merely lays down that the words restrict 
the power conferred by the section only 
to this extent that it may not be exercised 


(1) 78 Ind. Cas. 1017; 47 M446; 46 M L J 80; 19 
L W 251; (1924) MW N 163; A I R 1924 Mad. 
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-~ 2)0 32 642, 
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in any such manner as would he in conflict 
with any provision in the Act. The deci- 
sion there was, that under s. 4 the Insol- 
vency Court can deal with and decide 
questions of title as between: the Official 
Receiver and a stranger to property which 
is claimed onthe one hand as the insolvent’s 
and on the other as the stranger’s. Alagiri- 
subba Naik v. Official Receiver of Tinnevelly 
(3), held that s. 4 was subject to s. 53. 
For instance, while the Insolvency Court 
must dispose of a matter falling under s. 53, 
it cannot by taking the same matter up 
under s. 4 refuse to deal with it. In that 
case it was held that a decision under s. 53 is 


“not one under s. 4 and so no second appeal 
-lies against it. 


For the appellant is quoted Chittammal 
v. Ponnusamt Naicker (4). There a lessee 


-under the Official Receiver applied: to be 
“given possession and the District - Judge 
-made an order under s. 56 (3). 


It was held 
that this was. not an order passed under 
s. 4 and did not finally- determine the 
rights of the parties. None of the cases 


‘quoted by either side are in my opinion of 


assistance except Veliappa Chettiar -v. 
Ramanathan Chettiar (1), where the impli- 
cation- would seem to be that, so far from 
the failure to appeal under-s. 68 against 
an order of this sort made by the Official 
Receiver being a bar to an application 
under s. 4, the correct-procedure is under 
s. 4 and not by appeal- under s. 68 
Chandra Bhattacharjee v. Hem 
Chandra Mukerji 47 Ind. Cas. 62 (5), quoted 
for the appellant was before s. 4 had been 
introduced and so is not an authority on the 


` present Act. ' 


The next argument is that the respond- 
ent having acquiesced in the order re- 
manding the matter for enquiry to the 
Official Receiver is barred from questioning 
his orders. | 

This is connected with the question whe- 
ther consent of parties can give jurisdic- 
tion to a court which it has not got. The 


-law seems to be well-settled that it cannot. 


If Vishnu Sakharam Nagarkar v. Krishna 
Rao (6), means otherwise, it must be taken 
to have been overruled by Legard v. Bull 
(7), the leading case on the subject. The 


(3) 132 Ind. Cas, 641; 61 M L J 820; Ind. Rul 
(1931) Mad. 673; 34 L W 105; AIR193L Mad. 745; 
54 M 989. 

(4) 92 Ind. Oas, 573; 50M L J 180; 23 LW 91; 
n MW N 1214172; A I R 1926 Mad, 363; 49 

762. : 

(5) 47 Ind. Oas. 62. 

(6, 11 B 153 at p. V1 

(7) 9 A 191, ° 
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same thing was laid down sgain by the Privy 
Council in Meenakshi v. Subramanaya Iyer 
(8), where their Lordships say that when 
a Jiidge has no jurisdiction over the 
subject-matter of a suit, parties cannot by 
their mutual consent convert it into a 
proper judicial process. See also remarks, 
in Kidri Prasad v. Khosal 75 Ind. Cas. 
590 (9). 

In this connection it may be noted that 
the Official Receiver is not even a court 
but a mere Executive Officer: Nilmony 
Chowdhury v. Durga Charan (10). He is 
not entitled to take evidence in an enquiry 
under s. 53 though ordered to do so by the 
District Judge: Krishna Iyer v. Oficial 
Receiver, Tinnevelly 75 Ind. Cas. 445 (11). 
It was held in that case that as the parties 


had consented to his taking evidence the 


irregularity was cured. ‘That is quite 
different from saying that an order by him 
in an enquiry which he has no power to 
make, such as the present, will be validated 
by consent of parties. 


So limited is the power of the Official | 


Receiver and so subject to interference 
that any person can ask the court to modify 
or reverse a decision of the Official Receiver: 
Datta Ram v. Deoki Nandan (12), followed 
in Haveli Shah v. Zohrajan (13). F 

The appellant relies on Ramchandra Rao 
v. Gurzaju (14). There a father of a Hindu 
family with a son was adjudicated insolvent 
on his own application. The Official Re- 
ceiver proceeded to sell the family prop- 
erties in spite of a protest by the son that 
he was not liable. The Official Receiver 
did not decide the claim of the son but 
simply ordered that the son’s objection 
should be notified to the bidders at the 
time of the sale. In appeal it was held 
that the Official Receiver should have in- 
vestigated the son’s liability before ordering 
Bale, but that the son having failed to appeal 
under s. 68 the objection could not be gone 
_ into. 

That case is clearly distinguishable from 
the present. The question of the power of 
the Official Receiver to sell an undivided 
son’s property for the insolvent’s debts is 
a difficult one. According to that case the 
learned- Judges held that he could have 


(8) 11 M 26, 

(9) 75 Ind, Oas. 590. 

(10) 46 Ind. Cas 377: 22 O W N 704. 

11) 75 Ind. Cas. 445. 

12) 58 Ind. Cas.6;1 Lah. 307; 3 P L R 1921. 

(13) 133° Ind, Oas. 876; AI R 1932 Lah. 84; 32 P L 
R 689; Ind. Rul. (1931) Lah. 844. 

(14) 76 Ind, Cas, 977; 18 L W 282;A 1B 1924 Mad, 
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gone into the question of the son’s liability 
and had he found him liable could have 
sold his share but that he should not have 
sold it without first determining the question. 
His failure to determine this point first 
was clearly a mere irregularity in pro- 
ceduie and not a case of acting without 
jurisdiction. Consequently the son, having 
failed to appeal under s. 68 could not raise 
the point afterwards. 

It was attempted to be argued before me 
that in the present case there was a mere 
irregularity in procedure. This cannot 
possibly be maintained. We have to deal, 
not with the order of remand by the court 
which was competent to decide the matter, 
but with the decision of the Official Re- 
ceiver who had no jurisdiction to decide 
the matter at all. Even as regards the 
remand order, to remand a matter for 
decision to a person who has no jurisdiction 
at all to decide it,is not in my opinion a 
mere irregularity. However, it isnot neces- 
‘sary to determine that point. 

A faint suggestion wis made before me 
that the parties are to be regarded as having 
made the Official Receiver an arbitrator, 
and a remark in Legard v. Bull (7), is quot- 
ed where their Lordships after the sentence 
quoted above that when the Judge has no 
inherent jurisdiction over the subject-matter 
of the suit the parties cannot by their 
mutual consent convert it into a proper 
judicial process say: 

“although they may constitute the Judge their arbit- 


rator and be bound by his decision on the merits 
when these are submitted to bim." 


This is not the case here for the court 
whose decision was sought under s. 4 was 
not the Official Receiver. Arbitration out- 
side a suit is a fact to be established like 
anything else and presumably if proved in 
a case like the present is then only useful 
if estoppel could be pleaded and there is 
no estoppel unless the other party has chang- 
ed his position on the faith of the representa- 
tion, It is much too late to go into any 
question of that sort now. 

It was the jurisdiction of the District 


‘Munsif that was challenged ‘in the pro- 


ceedings, and, in first appeal, to judge from 
the appellate order, none of the present 
legal points raised as to want of jurise 
diction to try the case under s..4 on account 
of ihe failure to appeal under s: 68 were 
even urged in arguing the appeal, let 
alone any theory of arbitration apart from 
court. The appeal fails and is dismissed 
with costs. 


AN, Appeal dismissed, 


ro. 
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.- -Criminal Revision Application No. 32 
of 1932. 
June 10, 1932. 
Geitiz, A. J.U. 
“Mr. W. C. DUTT— APPLIOANT 
versus 
EMPEROR— Opposita PARTY. 
Motor Vehicles Act (VII of 1914", s£. 4, 5—Giving 
of signal -Driver not to speculate reason of signal— 
Duty of driver to slow down so as to stop instantaneous- 
ly—Reckless driving—Offence— Criminal _ irial— 
Circumstances leading to conviction. arising from 
same transaction—Punishment—Accused not to be 
‘punished twice $ 
Under the b it i 1 
feature of the section imposing a liability on drivers 
.to respond to signals that it is not for them to 
speculate, as to the reason why the signal was given 
_ and to act accordingly. Jt is the person giving a 
‘signal who alone knows and he must be the sole 
Judge of the necessity of giving thesignal | 
"In thé: event ofa signal to slow down which must 
beobeyed when the person to whom the signal is 
given is made aware of it, that there is danger, and 
- the driver must slow down to such an extent as to be 
able to stop practicaliy instantaneously, should the 
asity arise. : 
nae pee was standing stationary by the road- 
side behind which were people engaged in load- 
ing hounds, some of whom were nervous 
and some of these hounds were already in the 
lorry and some were in the process of being put in. 


In view of this, signals were madeto the applicant | 


to.slow down. He disregarded these signals and 
went past the lorry ata rate which must have been 
considerable seeing that he could not pull up in less 
than 15 yards and then only with such violent appli- 
cation‘of the brakes as to resultin askid: ae 

Held, that travelling at. sich a pace passing a 
stationary lorry, where it had been indicated to him 
that he must drive with the greatest caution, could 
not be called other than reckless driving or at a speed 
which was dangerous to the public 

Where. the circumstances leading to the ac- 
cused’s conviction have arisen out of one and the 
same transaction, he cannot be punished twice for the 
same offence. a 


Criminal Revision Application against 
an order of the Sessions Judge, Jubbul- 
orè, - 
: Messrs. W. R. Puranik, T. J. Kedar and 
J. Sen, for the Applicant. . ae 
Mr. V. Bose, for. the Crown. 
Order—This is an application in revision 
-by-Mr. W. O. Dutt, a gentleman practising 
asa Barrister at Jubbulpore who has been 
convicted of offences under ss. 4 (b) and 5 of 
-the Motor Vehicles Act and sentenced to 
-dines of Rs. 75.and Rs. 150 under eachsec- 
tion respectively. . His appeal against his 
conviction has been. dismissed by the 
Sessions Judge, Jubbulpore, and he now 
. applies in revision. pecs f 
It is contended that there has been no 
offence established by the evidence under 


w. 6, DUTT v. 


Motor Vehicles Act it isan essential’ 
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either section and also thaf the applicant 
was wrongly prevented from calling expert 
evidence from Bombay, and that, in the 
matter of the sentences, irrelevant conside- 
rations have been brought to bear in 
awarding asentence heavier than would in 
normal circumstances have been given. _ 
Some officers of the Narbudda Vale 
Hunt were loading their hounds, belonging 
to the Vale Hunt, in a motor lorry on the 


-Jubbulpore Allahabad Road 7 miles from 


Jubbulpore. The lorry was facing the 
direction of Jubbulpore and was at its correct 
side oftheroad. drawn upto the side. The 
applicant was driving his car in the direc- 
tion of Allahabad and Lt. Daniell on seeing 
the car approaching made‘signals to it to 
slow down by raising and lowering his 
whip, a signal which is well understood by 
motor drivers and whichthe applicant does 
not deny that he did understand as a 


‘signal to slow down. According to the 


prosecution the car driven by the applicant 
didnot slow down and as it passed the 


‘Stationery lorry Lt. Daniell called out some 


remark to the driver of thecar. The appli- 
cant considered it an insulting remark and 


also alleged that the car was struck by a 
‘whip, whereupon he pulledup his carand 


gotout, The car was stopped 15 yards 
beyond the lorry and the brakes were 
applied with sufficient violence to induce 
a skid. Itis denied by the applicant thatthe 
car did skid, but the evidence on this point 
has been accepted, and there is no reason 
whatever why it should be discredited. As 


“to what happened after the applicant got 


outofhiscar that is amatter with which 
this court: is not concerned. The offence 
with which he was charged and on which 
he has been convicted was, if at all commit- 
ted, completed before he stopped the car 
and gotoutofit. The applicant’s conten- 
tion is that he saw the signal and didslow 
down his car, that it was a day on which 
cars that had travelled before him raised 
a considerable amount of dust and he as- 
sumed that he was asked to slow down in 
order that the persons standing round the 
lorry should not suffer excessively from 
the amount of dust created by hiscar. He 
slowed down to aspeed which he considered 
sufficient to mitigate the nuisance-that-his 
car might have caused, and pulled up ashe 
had been insulted as the car passed the 
lorry. oS LA X : 

The learned Advocate for the appli- 
cant dces not deny that under s. 4 (b) ofthe 
Motor Vehicles- Act his client was bound 
to stop his car if the officers of the Hunt 
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had a signal to him to do so and concedes 
that they were also entitled to ask him*to 
slow down and that he was bound toaécede 
to their request, but contends that the 
learned Sessions Judge is wrong instating 
that the applicant should have stopped his 
car until Lt Daniell gave him permission 
or until he could reasonably pass the motor 
lorry without danger to the hounds, and 
that by not stopping he has committed an 
offence under s. 4(b). This is certainly 
true and if no signal to stop had been given 
the applicant was under no obligation to 
stop, but the applicant was certainly under 
an obligation to slow down in consonance 
with the signal given and it was strongly 
contended on his behalf that there can be 
no criterion as to the extent to which the 
applicant ought to have slowed down in 
response to the signal, and that there isno 
evidence whatsoever of the speed at, which 
he was driving and that he had slowed 
down sufficiently, - 

Now it should be perfectly obvious in 
the event of as'gnalto slow down which, 
it is conceded must be obeyed when the per- 
son to whom the signal is given is made 
aware ofit, thal there is danger, and thit 
the driver must slow down to such an extent 
asto beable to stop practically instanta- 
neously should the necessity arise. It is 
very clear that the app:icant did nothing of 
the kind since when on stopping his car on 
passing Lit. Daniell as he considered that 
hehad been insulted. He was unable to 


pullup untilthe carhad travelled 15 yards - 


ahead and even then he pulled up with a 
skid, which implies a violent application 
ofthe brakes. Even allowing for the fact 
that his determination to pull up -could 
not be transmitted into action instanta- 
neously and that it must have taken a 


second or two for -transmis- 
sion, this cannot avail the appli- 
cant inasmuch asthe longer he took in 


terms of space before he applied his brakes 
the faster he must have been going, and had 
he obeyed the signal to slow down, as he 
should have done, the car could and should 
have beea pulled up within a yard or two. 
It is no answer whatever for the applicant to 
say that he considered that he had been 
asked to slow down merely to mitigate (lie 
nuisance of the dust he was creating. It is 
an essential feature of the section imposing 
liability on drivers to respond to signals 
“that it is not for them to speculate as to the 
reason why the signal was given and to 
act accordingly. It is the person giving a 
signal who alone knows and he must be-tlie 
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sole Judge of the iiécessity of giving the 
signal. Only on such a construction can 
any reasonable measure of safety bé attain-, _ 
ed. Consequently, even accepting ` the 
applicant's contention as being correct he 
has contravened tha-law in not slowing 
down to a speed at which a. halt if neces- 
sary could be made at once, 


‘The next question is whether the 
applicant has been guilty of an offence 
under s. 9, that is, whether he drove his 
motor car in a public place recklessly, at a 
speed dangerous to the public having 
regard to all the circumstances of the case. 
In this respect it is urged that the road at 
that point is a wide ons, that there was no 
other traffic but the stationary lorry at one . 


‘side.of the road, and the road way on the ap- 
-plicant’s correct side was clear. 


Conceding 
all these points [ am nevertheless clearly ot 
opinion that his convictioa under this 
section is correct. There was a lorry 
stationary by the road side behind which 
were people engaged in loading hounds, 
some of whom were nervous as has been 
deposed to by the witnesses who hive 
knowledge of them, and some of these 
hounds were already in the-lorry.and some 
were in the process of being put in. In view 
of this, signals were made tothe applicant 
to slow down. He disregarded’ these 


signals and went past the lorry ata rate 


which must have been considerable 
seeing that he could not pull up in less 
than 15 yards and then only with such 
violent application of the brakes as. to 
result in a skid. Travelling at such a 
pace passing a stationary lorry, where it 
had been indicated to him that he must 
drive withthe greatest caution, cannot be 
called other than reckless driving or at a 
speed which was dangerous to the public. 
Passages have been quoted from an. unre- 
ported case of the Rangoon High Court 
showing that cars may pass each other 
ona highroad at a considerable speed 
without the pace being considerably dan- 
gerous. or the driving reckless or negli- 
gent, The passing of moving cars whether 
in the same or in a contrary direction with 
a clear road has nothing whatever to do 
with the passing of a stationary car’ with 
people about the end of it and behind it. , 
It must be the comnion experience of 
every user of a car, whether he be.» 
driver or not, that an approaching car 
invariably slows down while. passing a 
car surrounded by people. 
It isa matter of the most elementary pre- 


such evidence 
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caution and in this ĉase the applicant was 
given en unmistakable indication to 
proceed with great caution and has 
admitted that he saw the signal. It is 
obvious that he entirely disregarded it, 
putting ashe says, his own interpretation 
onit in disregard of thelaw. I have no 
hesitation in considering the conviction 
under both sections correct. 

The question of the applicant not having 
been allowed to summon an expert wit- 
ness from Bombay may be dismissed with 
very little consideration. It is claimed 
that the witness was an expert in this 
particular make of motor which is fitted 
with Hydraulic brakes, a somewhat novel 
feature. It is contended that this witness 
would have shown that it is impossible 
foracar withthese brakes to skid. No 
would havebeen accept- 
ed in any court, and taking into considera- 
tion the surrounding circumstances of the 
case and ihe persistent efforts of the 
applicant to delay the proceedings I have 
not the slightest doubt that this was a 
further altempt todelay the decision of 
the case. Expert evidence in Jubbulpore 
on behalf of the applicant had already 
been summoned, and the expert himself 
had attended tothe brakes of the car 
only shortly before, and better evidence 
thanhis, I do not think it would have 
been possible toobtain. That there was a 
skid is undeniable and the better the 
brakes of the car the more violent must 
have been the application of the brakes 
andthe faster the pace in order to induce 
the skid. Thevery perfection. of the ap- 
plicant’s brakes on his car increases his 
offence. 

Lastly itis contended that the sentence 
is undoubtedly severe and one which would 


not have been awarded in ordinary cir- - 


cumstances. That the applicant 
delayed the case by every means in his 
power is undeniable and the sentence 
awarded is,I consider, appropriate,’ not so 


has 


> muchin view of the applicant’s attitude 
> during the trial of the case but in view 
. of his altitude at the time the offence was 


commilted. Hesaw the signals and he 
deliberately . disregarded them and from 
his attitude, when stopped, to Lt. Daniell 
saying thatit was a public road and he 
was entitled to drive as fast as he liked, 
it is difficult to resist the conclusion that 
considering possibly that he was only asked 
to slow down in order to lessen the amount 
of dust he considered that there was no 


reason why ho should slow down appreci- 
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ably at all. He has shown a complete dis» 
regard of the elementary principle that 
signals given toa motor vehicle must be 
obeyed and any enquiry as to the reasons 
for them made afterwards. His reckless 
conduct might easily have resultedin a 
serious accident if a hound witha human 
being attending it had emerged from 
behind the stationary lorry at any time 
shortly beforehe passed. It is clear that 
he would have been quite unable to pull 
up. Thefact that the road was clear is no 
excuse whatever. The signals indicated 
that there was danger behind the lorry, 
danger which could only be eliminated 
by going dead slow. 

Although the amount of fine inflicted 
for each offenceis in the circumstances ap- 
propriate tothe offence, the circumstances 
leading to the accused's conviction have 
arisen out of one and the same transaction 
and consequently theapplicant cannot be 
punished twice for the same offence. The 
sentence in respect of one of the 
sections must be set aside. The fine of 
Rs.75 in respect of the offence under s. 4 
(b) of the Motcr Vehicles AC. will, if already 
paid, be refunded to the applicant. In 


other respects the application is dis- 
missed. : 
N. Application dismissed. 





LAHORE HIGH COURT. 
Second Civil Appeal No. 2615 of 1929. . 
November 23, 1932. 

BHIDE, J. 

NAND -LAL AND oTHERS—DEFENDANTS— 
APPELLANTS 
versus 
Musammat KARAM BIBI AND ANGTHER 

— PLAINTIFFS AND OTHERS —DEFENDANTS 

| — RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 41—Ree 
quirements of—Good faith and consent of person ine 
terested—Adverse possession—Co-sharers—Absence of 
overt act amounting to ouster or express denial of title 
—Hffect. 

Under s. 4], Transfer of Property Act, not only is 
itnecessary that the transferee should have acted in 
good faith but also that the transfer should have teen 
made by the ostensible owner with the consent, ex- 
pressed or implied, of the person interested. When 
these requirements are not satisfied, the principle 
laid down ins. 41, Transfer of Property Act, cannot 
apply. Muhammad Khan v. Muhammad Ibrahim (i), 
Mubarak-un-Nisa v. Muhammad Raza Khan (2) and 
Gholam Sidhique Khan v. Jogendra Nath Mitra (3), 
distinguished. 

When the parties to a suit are co-sharers, in the 
absence of any overt act on the part of the defendanta 
amounting toouster or express denial of the title of 
the other co-sharers, the plea of adverse possession 
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cannot succeed. 
referred to. 

Second Civil Appeal from the decree of 
the District Judge, Gujranwala at Gujrat, 
dated August 10, 1929, affirming that of 
the Subordinate Judge, Second. Class, 
Gujrat, dated December 10, 1923. 

Mr. J. N. Aggarwal, for the Appellants. 

Mr. Din Muhammad, for the Respond- 
ents. 


Judgment.—Civil Appeals Nos. 2615 
and 2616 of 1929 arise outof two suits in 
which the facts were analogous and the 
material issues were the same. It will be 
convenient to dispose of them together. 

The following pedigree table of the parties 
concerned will be useful : — 


UMAR BAKHSH=KARAM BIBI 
(Plaintiff No. 1.) 


Ahmad Bibi v. Shamas Din (4), 


| | 
Ahmad Din - Mohammad Din 


Ghulam Hussain 
(Defendant (Defendant 
No». 1.) Musammat Nur No. 2.) 


Fatima (Plaintiff 
No, 2) 


The plaintiffs Musammat Karam Bibi and 
Musammat Nur Fa ima sued for a declara- 
tion of their ownership of certain houses, 
which are attached in execution of decrees 
against Ghulam Hussain and Muhammad 
Din (defendants Nos. 1 and 2), which were 
based on mortgages executed by them. 
The plaintiffs have been declared owners 
of certain shares in these houses according 
to Muhammadan Law by the courts below 
and from this decision the defendants- 
decree-holders have preferred second ap- 
Deals. | : 

Only two points have been raised befor 
me, viz., that (1) the appellants had acted 
in good faith in accepting mortgages of 
the property from Ghulam Hussain and 
Muhammad Din and plaintiffs should be 
held to be estopped from challenging the 
mortgages in the circumstances of the cases 
according to the principle laid down in 
s. 41 of the Transfer of Property Act; 
(2) the suits were barred by time. 

As regards the first point the learned 


Counsel for the appellant has laid stress on _ 


three documents viz ; 
(a) anaward given by one Alla Ditta 
on December 5, 1918, in respect of 
a dispute between Ghulam Hussain 
and Muhammad Din with regard 
to the properly of Umar Bakhsh. 
The award was presented to court 
and made a rule of the court, 
According to this award the propa 
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erty of Umar Bakhsh was divide: 
between the two brothers ; fs, 

(b) adeed of gift of March 8, 1925, in 
favour of Musammat Nur Fatima 
with respect to a small house, on 
the occasion of her marriage. 

(c) An agreement between Ghulam 
Hussain and Muhammad Din en- 
tered into after the award referred 
to in (a), by which the income of 
a shop was ear-marked for the 
a aia of Musammat Karam 

ibi. 

It was urged that the above documents 
are inconsistent with the rights set up by 
the plaintiffs and as these transactions were 
openly entered into and the award referred 


- to in (a) was made a Rule of the court, the 


plainuffs should now be held to be estopped 
from asserting their title. 
Afier considering the circumstances of the 


. case and the findings of fact arrived at by 


the learned District Judge, I do not think 
the above contention can be upheld. The 
plaintiffs in this case are ladies. They were 
admittedly living with Ghulam Hussain 
ant Muhammai Din. Musammat Nur 
Fatima was born on March 2, 1997, and hid 
not even attained majority whem the docu- 
ments in questioa were executed. The 
ladies were not parties tothe transactions 
relied upon and the learned District Judge 
has found that there is no evidence to prove 
that they had accepted these transactions 
or in fact had any knowledge of them. This 
is a finding of fact and must ba accepted 
as final. : 

Moreover, even if Musammat Nur Fatima 

ad been shown to have accepted the gift 
of a smal] house at the time of her marriage, 
this fact alone could not have been hela 
to be sufficient to show that she had given 
up her rights in the property now in suit. 
As regards the award, the arbitrator has 
himself deposed that it wasa sham trans- 
action intended to defeat the claims of the 
ladies. The mere fact that the award was 
filed in court would not necessarily show 


„that these ladies were aware of itor con~ 


sented to it. : 
In the courts below the appellants had 
merely pleaded estoppel and had not speci- 


‘fically relied upon the principle of s. 41 


of the Transfer of Property Act. Co- 
sequently, the only issue framed on the 
point wes whether the plaintiffs were estop- 
ped by their conduct from asserting their 
rights. No act or representation of the 
plaintiffs, which could result in estoppel 
has been proved, Even if the princjple 
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laid down ins. 41 of the Transfer of Prop- 
erty Act is taken to.be a kind of estoppel 
it seems to me that the requirements of 
that section also are not fulfilled in the 
present cases. According to that secticn not 
only is it necessary that ihe transferee 


- should have acted in good faith but also 


that the transfer should have been made by 
the ostensible owner with the consent express 
or implied of the person interested. In the 


`- present instance, there is no evidence to show 
; any such consent cn the 


part of the plaint- 
iffs. The learned Counsel for the appellants 
has- relied upon Muhammad Khan v. 
Muhammad Ibrahim (1), Mubarak-un-nissa 
v. Muhammad Raza Khan (2) and Gholam 
Sidhique Khan v. Jogendra Nath Mitra (3), 


: but the facts of those cases are distinguish- 


able as the ostensible owners had entries 
in the Revenue Records or tit'e-deeds in 


‘their favour.’ In the present cases, there 


1s no evidence of any conduct of the plaint- 
iffs from which even implied consent to 
the mortgages in question could ke in- 
ferred. On the other hand it seems to me 
that the very transaction to which the 


: + learned Counsel has referred should have 


apprised the transferees of the presence of 


- these ladies in thé family and should have 


put them on enquiry. But they do not 
appear to have made any such enquiries 
or secured their consent to the transactions 
in dispute. There are perhaps reasons to 
suspect that the ladies have been induced 
by the judgment-debtors to set up their 


„title to defeat the claim of the decree- 


FPA AI, 364; L R 6 A 257 Ciy 
452; 31 O W N 205, 


` holders; but be that as it may, it seems 


clear that the requirements of s.-41 of the 
Transfer of Property Act aré not satisfied 
and-consequently.the principle laid down 
therein cannot help the appellants, - - 

As regards limitation, Art. 123 of the 
Indian ‘Limitation Act was relied upon 
before the learned District Judge, but thé 
learned Counsel for the appellants conceded 
that tnat article does not apply. He relied 
upon Art. 144, but that Article elso cannot 
be of any assistance to the appellants, as 


. there is tio evidence to chow that the de- 


fendants Nos. 1 and 2 had set up any 
‘adverse title to the knowledge of the plaint- 
-iffs over 12 -years before. these suits, 
Plaintifis were co-sharers with’ defendants 
Nos. 1 and 2 and it 1s ` well-established 
that in-such circumstances in the absence 


(1)26 A499, 
(2) 79 Ind. Oas, 174: 46 A 377;22 ALJ 307: ATR 


(3) 96 Ind. Oas.399; A IR 1926 Cal, $16; 43 OL J 
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‘for many years. 
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of any overt act on the part of defendants 
Nos. l and 2 amounting to ouster or express 
denial of the title of other cc-sharers the 
plea of adverse possession cannot succeed: 
Ahmad Bibiv. Shamas Din (4). No such 
overt ‘act or denial more than 12 years 
before the suits has been proved and con- 
sequently this contention also has no force. 
I accordingly dismiss both the appeals 
with costs. 
Appeals dismissed. 


N. 
(4) 109 Ind. Cas. 658; 10 L 842. 
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RANGOON HIGH COURT. 
Criminal Appeal No. 326 of 1933. 
June 13, 1933. 

Mya Bu, J. 
NGA THAN— APPELLANT 
Versus 
EMPEROR- Oprosits Panty. 

Penal Code (Act XLV of 1660), ss. 97, lu?—Private 
defence— Right of—Extent of right—Reasonable ap- 
prehension of death or grievious hurt to another pér- 
son—-Right of defending him. 

Under s. 97, Penal Code, a person has the right not 
only to-defend his own Lody but to defend the body 
ofany other person, and urder’s. 1(2, Indian Pénal 
Code, this right can be exercised as toon asa reascn- 
able apprehension of danger tothe body arises from 
an attempt orthreat to commit any of the offences 
mentioned in ss 100 and 101,-Indian Penal “Code. 


The law does not requirea person labouring under 


“a reasonable apprehension of death or grievous hurt 


to his companion to postpone his right of defending 
the body of his companion till it is ‘seen that -the 


- latter, unaided, fails to eradicate the source of danger. 


‘Criminal Appeal against an order of the 


- Additional Sessions Judge, Bassein, dated 


February 8, 1933 
Mr. E.W. Lambert, for the Crown. 


Judgment.—This appeal arises out of 
atrial of the appéllant and his co-acéused, 


“Maung Kye, the driver of ataxi-cab under 


whom the appellant worked as a spareman, 
for the alleged murder of a brothel-keeper 
by name Ba Tinon the night of November 
11, last at Bassein. 

The scene of the crime is Kanthonzin 
garden. The case for the prosecution is 
that on November 11, Sein Maung and Ba 
Than (P. W. Nos. 1 and 2), of Myaungmya, 
visited Bassein. At night they wentio a 
bioscope. After leaving the bioscope, they 


‘met Ba Tin, the deceased, at about 9P.m. 


Ba Tinhad been-a friend of Sein Maung 
Ba Tin invited Sein 
Maung and Ba Than to go to the Lake 
Hotel near Kanithonzin Lake. Sein Maung 


“and Ba Than accepted the invitation, and 


the three walked to the taxi-cab stand at 


1933 


which Ba Tin engaged the car of Maung 
Kye andthe appellant. The party then 
proceeded in thecar to a pwe at Taga- 
ungpaya. At the pwe, Ba Tin left the 
car for about 10 minutes and came back 
with Ma Pwa Sein (P. W. No. 3), a prostitute, 
and explained to Sein Maung and Ba 
Than that he had brought the woman for 
enjoyment. Then thewhole party went to 
the Lake Hotel inthe samecar, Ba Than 
procuring two bottles of country spirit on 


the way. Atthe Lake Hotel Sein Maung: 


went into a room to speak to one Maung 
Shein (P. W. No. 4), an Hotel employee 
while the rest of the party went into a shed. 
Those in the shed then arranged to -partake 
of the country spirit. When Ba Than was 
about to offer the country spirit to Maung 
Kye and the appellant, Ba Tin took the 
glasses away, saying that the liquor was 
not brought for the drivers. This led to an 
exchange of words between Ba Tin and 
Maung Kye, but nothing further happened, 
as Ba Than bought a bottle of beer and 
offered it to the appellant and Maung Kye. 
Ba Than and Ma Pwa Sein 
little of the country spirit to drink and the 
rest was consumed by Ba Tin, who, it ap- 
pears, had also taken drinks when Sein 
Maung and Ba Than met him before engag- 


ing the taxi-cab. Ba Tin was well under > 


the influence of liquor and having spent 
about an hour at the Lake Hotel the party 
left the Hotel. 

‘The front seat of the car was o2cupied 
by the driver and his spareman, while 
tha back seat was occupied by Ma Pwa 
Sein with the two visitors from Myaung- 
mya,one on each side. Bs Tin sat on 
one of the: mudguards. When they reached 
Konthonzin garden the car was stopped at 
a place indicated by Ba Tin. It was-near 
a rain tree’ under which there were two 
benches. Ba Tin asked Sein Maung and 
Ba Than if they would like to have the 
woman. When Sein Maung and Ba Than 
said that they did not, Ba Tin called Ma 
Pwa Seinto him. Ma Pwa Sein however 
refused saying that hs was drunk. Ba Tin 
thereupon abused and threatened to assault 
her. As the woman persisted in refusing-to 
obey him, Ba Tin got hold of the iron 
starting handle ofthe car ani proceeded 
towards her in a threatening manner. Seeing 
this ‘Maung Kye left his seat at the driving 
wheel of the car and told Ba Tin not to 
molest Ma Pwa Sein. This made Ba Tin 
abuse Maung Kye. Maung Kye then 
challenged Ba Tin and Ba Tin went to- 


wards Maung Kye holding the iron starting 
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handle in a threatening manner. Thereupon 
Maung Kye snatched an empty bottle 
lying in the car and hit Ba Tin on the 
head with it. The bottle broke and Ba 
Tin-staggered afew paces backwards but 
advanced again towards Maung Kye in 
a threatening manner, raising the iron 
Starting handle above his head as if he 
was going to strike Maung ‘Kye with it. 
When Ba Tin got within arm's length of 
Maung Kye, the appellant who was stand- 
ing only about two cubits away from 
Maung Kye at the time, whipped out a 
clasp knife from his shirt pocket and 
stabbed Ba Tin with it. This blow caused 
a stab wound 1” by 4” by 22” on the left 
side of the abdomen, penetrating into the 
abdominal cavity. On receipt of this 
blow Ba Tin staggered backwards and fell 
on his haunches. Thereupon, the whole 
party went away in the car leaving Ba 
Tin to his own fate. BaTin was however 
able to stroll along the road and managed 
to get back to his house eventually at about 
2 o'clock in the morning when his wife 
took him to the Athegvi Police Station 
from where Ba Tin was sent to the hospital 
where he arrived at 3 o'clock in _the 
morning. 

There canbe no doubt that the offence 
committed by the appellant in stabbing 
Ba Tin was murder unless any of- the ex- 
ceptions to s. 300, Indian Penal Code, or 
any of the general exceptions applies to 
the case. With reference to Maung Kye 
the learned Additional Sessions Judge 
observed : : 

“According to the three eye-witnesses, Maung Kye. 
got down from the car only when he saw the deceased 
advancing towards Ma Pwa Sein ina threatening 
manner with an iron handle in his hand, and that he 
snatched at an empty bottle from the car and hit him 
with it only when he (deceased) was about to assault 
him with that iron handle. This iron handle weighs , 
Yo tolas and it is clear therefore that Maung Kye 
had undoubtedly a reasonable cause to apprehend 
that at least grievous hurt would be caused to him. ' 
From the fact that he picked up the bottle only when 
he was about to be attacked and the fact that the 
injury caused to the deceasd was simple, I am 
clearly ofopinion that.he did not exceed the limits 
of the restriction provided ‘by s. 100, cl. 1, Indian 
Penal Oode, and that he committed no offence Be-~ 
sides ther was nothing onthe record to show that 
there was any couspiracy or common intention bet- 
ween him aud the 2ndaccused to cause death or 
such injury as was likely to cause death, and I think 
therefures 34, Indian Penal Code, is not applicablee 


to his case” 

In “the result the learned Additional 
Sessions Judge acquitted Maung Kye, and 
Ihave no doubt that the acquittal was 
right. As regards the appellant, the learn-- 


ed Judge foundthat he had exceeded the, 
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right of private defence, but-the case fell 
within the purview of Excep. No. 2 to s. 300, 
Indian Penal Code. Accordingly the learn- 
ed Judge convicted the appellant 
under s. 304, Indian Penal Code. In my 
opinion, the appellant’scase is covered by 
the exemption provided by s. 100, Indian 
Penal Code, just as much as that of 
Maung Kye; The appellant was only about 
a yard away from Maung Kye when Ba 
Tin advanced towards Maung Kye in a 
threatening manner raising the iron start- 
ing handle of the motor car above his head 
as if he was going to strike Maung Kye 
with it. The appellant did not act till Ba 


Tin was within arm’s length from Maung. 


Kye. As the bottle with which Maung 
Kye had armed himself had been broken, 
Maung Kye apparently had no weapon in 
hishand when Ba Tin for a second time 
made preparation to strike Maung Kye 
with the iron handle. Under s. 97, Indian 
Penal Code, a person has the right not 
only to defend his own body but to defend 
the body of any other person and under 
s. 102, Indian Penal Code, this right can 
be “exercised assoon as a reasonable ap- 
prehension of danger to the body arises 
from an attempt or threat to commit any 
of the offences mentioned in ss. 100 and 101, 
Indian Penal Code. Under s. 100 the 
right of private defence of the body ex- 
tends under the restrictions mentioned 
in s. 99, to the voluntary causing of 
death or of any other harm to the assai- 
lant, if the offence which occasions the 
exercise of the right be inter alia such 
an assault as may reasonably cause the 
apprehensicn that death will olherwise 
be the consequence of such assault, cr 
such an assault as may reasonably 
cause the apprehension that grievous hurt 
will otherwise be the consequence of such 
assault. 

Section 99, Indian Penal Code, provides 
inter alia that the right cf private defence 
in no case extends tothe inflicting of more 
harm than it is necessary to inflict for the 
purpose of defence. From the facts of 
this case as found by the learned Addi- 
tional Sessions Judge I am of opinion that 


the appellant's case falls well within the: 


provisions of s. 100, and that the appellant 
has notexceeded the limit provided by 
s. 99, Indian Penal Code. The learned 
Judge conceded that there arose in lawa 
right on the part of the appellant of defend- 
ing the body of Maung Kye, but in hold- 
ing that the restriction provided by s. 99, 
Indian Penal Code, had been exceeded, he 
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pointed out that the deceased was attack- 
ing Maung Kye, an able-bodiedy oung 
man of about 26 years: and that, if the 
appellant merely stepped back, it was 
likely that Maung Kye would have grap- 
pled with Ba Tin, who was labouring under 
the influence of liquor and relieved him 
ofthe weapon without much difficulty. At 
the same time the learned Judge re- 
marked: 

“If it was ths accused No. 1 (Maung Kye) the 
case would have been.different for under the law he is 
not bound to run away or modulate his defence step 
by step according to the attack’ 

Iam unable tosee why, if Maung Kye 
could have been justified instabbing Ra 
Tin to repel an attack upon him, the ap- 
pellant cannot be justified in stabbing Ba 


Tin for the assault on Maung Kye who 
was only three feet away from him atthe 
time. The fact that Ba Tin was under the 


influence of liquor can hardly be a guid- 
ing factor in estimating the amount of force 
to be used to repel the attack. What the 
appellant had before him was that Ba Tin had 
committed a dangerous assault on Maung 
Kyeonce, and although Maung Kye succeed- 
ed in repelling that assault by striking Ba 
Tin on thehead withanempty bottle, 
Ba Tin, undaunted, mace another assault 
upon Maung Kye with a weapon which 
used on a vital part of the body, such 
as the head, was likely to cause at least 
grievous hurt if not death. He apparent-. 
ly had on him no other weapon than 
the clasp knife while the only weapon 
Maung Kye had, had been broken, and 
Maung Kye had no other weaponof de- 
fence. 


I do not think that the law requires a 
person labouring undera reasonable ap- 
prehension of death or grievous hurt to 
his companion to postpone his right of 
defending the body of his companion till 
it is seen that the latter, -unaided, fails 
to eradicate the source of danger. Upon 
the evidence it cannot be assumed that 
Ba Tin wasso drunk as to be incapable 
of doing any serious harm even with a 
dangerous weapon. From the fact that 
he was able to travel on the mudguard of 
the motor car for some distance, it appears: 
that he was not so intoxicated as not be 
harmful to others. This view is supported | 
also by the fact that even after he had 
received a blowon the head, which made 
him reel, apparently he did not fall down. 
Upon the facts of the case I hold that 
ihe appellant was within his right of 
private defence of the body of Maung. 
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Kye in stabbing Ba Tin and that he did 
not do more harm than was necessary for 
the purpose of such defence. He is there- 
fore entitled to be acquitted. The appeal 
is allowed, the. conviction and sentence 
passed upon the appellant by the learned 
Additional Sessions Judge of Bassein 
are hereby set aside, and the appellant is 
acquitted. 
N. Appeal allowed. 


LAHORE HIGH COURT. 
Miscellaneous Civil Petition No 478 of 1932. 
June 2, 1933. 

ABDUL QADIR, J. 

Tae SECRETARY oz STATE For 
INDIA in COUNCIL - Devanpant— 
PETITIONER 
versus 
Babu GHULAM NABI—DPLAINTIFE — 
RESPONDENT. 

Civil Procedure Code (Act V of 1908,s 151— 
Remarks in judgment casting slur ona Government 
Department — Observations not necessary for disposal 
of case—Expunging of remarks, if can be ordered. 

Where certain remarks made by a Judge in the 
course of his judgment in acase are uncalled for 
and a slur is thereby cast on a Government Depart- 
ment and it appears that the observations were not 
required for disposal of the case, the remarks should 
be ordered tobe expunged from the judgment, 

Miscellaneous Civil Petition under s. 191, 
Civil Procedure Code, praying that certain 
remarks made by the Senior §1bordinate 
Judge, Ferozepoze, da'ed May 2, 1932 be 
expunged, 

Mr. U. H. Carden Noad, for the Govern- 
ment. 

Order. -This miscellaneous petition has 
been filed by the Government Advocate, 
Punjab, in the matter of Ghulam Nabi v. 
The Secretary of State for India in Council 
praying under s. 15) of the Civil Pro- 
cedure Code, that certain remarks made 
by Faqir Sayed Said-ud-Din, Senior Sub- 
ordinate Judge, in the concluding portion 
of the judgment dated May 2, 1932, against 
the North-Western Railway Department be 
expunged, 

The facts that have given rise to this 
petition are as follows:—Ghulam Nabi, 
who was a Guard on the Nor.h-Western 
Railway, was dismissed from service 
because the Sessions Judge had made some 
remarks against him, in his order dated 
July 4, 1923. in a case in which he was 
charged of having stolensome goods. He 
had been convicted by the trial Court but 
the Sessions Judge held that the facts of 
the case though raising a strong suspicion 
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against him, ,were. not sufficient for his 
conviction. Giving him the benefit of the 
doubt, the Sessions Judge acquitted him 
but he made the following observations at 
the conclusion of his order: — 

“I may, however, note that this is a good case for 
departmental action against Ghulam Nabi.” 

Upon this the North-Western Railway took 
departmental action and dismissed Ghulam 
Nabi. He went on making representations, 
praying for his restoration, but his ap- 
plications were rejected from time to time, 
Eventually he succeeded in being re- 
employed in May, 1925, but was turned 
out again in September 1925. On this he 
brought a suit in forma pauperis against the 
Secretary of State for recovery of Rs. 25,000 
as damages. This suit was decided by the 
Senior Subordinate Judge, Ferozepore, on 
May 2, 1932, He held that the plaintiff 
had failed to prove that his dismissal by 
the Railway was wrongful, as at the time of 
his last discharge he was only a temporary 
servant, who could be discharged at any 
time. He concluded his judgment, however, 
with the following paragraph, in which he 
passed strictures against the Railway De- 
partment:— 

“I decide this issue No. III against the plaintiff 
but after perusal of the documents on the record, I 
find that the plaintiff has been treated by the Railway 
Department most mercilessly and most unjustly, 
that the Railway Department discharged the plaintiff 
from the service on both the occasions most un- 
reasonably and without any justification whatsoever 
and that the authorities concerned deliberately 1e- 
fused todo justice to the case of the plaintiff, who 
spent the best part of his life in doing good and 
loyal service to the Railway Department, which has 
given him a very bad return by leaving him and 
his large family to aie of starvation. Under these 
circumstances though I dismiss this suit] leave the 
parties to bear their own costs”. 

The learned Government Advocate con- 
tends that the above remarks were uncalled 
for and an unmerited slur has been thereby 
cast on a Government Department. He 
adds that the action originally taken by 
the Railway against Ghulam Nabi was due 
to the remarks of a judicial Court and 
was not taken by them on their own initia-- 
tive and on the second occasion the re- 
employment of the Guard was temporary 
and his services could be dispensed with 
any moment. 

Ghulam Nabi, who appears in person to 
oppose this petition, urges that the Senior 
Subordinate Judge had made these remarks? 
in order to justify his order allowing the 
parties to bear their oww costs and it 
cannot be said, therefore, that the remarks 
were uncalled for. He, also contends that 
the remarks as to the behaviour of the 
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Railway were justified. He, points out that 
the Railway cannot justly take shelter 
behind the remarks ofthe Sessions Judge, 
in his order dated July 4, 1923, as he 
(Ghulam Nabi) had succeeded in having 
those remarks expunged by the High 
Court. A petition for revision filed by him 
had been accepted by Mr. Justice Mar- 
tineau, November 28, 1923, who expressed 
the view that all that the learned Sessions 
Judge meant was that it was a good case 
for a departmental enquiry and it was 
said that his remarks had been interpreted 
differently by the Railway Authorities and 
that the petitioner had been dismissed 
without any enquiry, it was ordered that 
the remarks should be expunged, and they 
were expunged, accordingly. 

It is ‘true that the learned Senior Sub- 
ordinate Judge has‘concluded the passage 
in dispute as if he was justifying his 
order asto costs, yet it hardly stands to 
reason that all the observations made by 
him against the.Railway Authorities were 
required for the use of his discretion in 
allowing each party to bear its own costs. 
The remarks ‘were certainly not required 
for the disposal of the main case. Before 
making those. remarks the Senior Sub- 
ordinate Judge had disposed of the case 
and had declared that the Railway could 
have dispensed with the services of Ghulam 
Nahi as he was a temporary servent, I 
think he was. not justified, after the above 
decision, in making remarks, which are 
calculated to do harm to the Railway De- 
partment. There was no justification for 
casting: a slur on the North-Western Railway 
Department as a whole. 

The learned Government Advocate refers 
me to a-decision of the learned Chief Justi- 
ce of this court dated March 13, 1925, in 
Civil Miscellaneous No. 219 of 192!, Ram 
Chand v. -Secretary of State, in which 
remarks of a similar kind made in a judg- 
ment against the North-Western. Railway 
were expunged. 
~ [think the present case isa fit one for 
having the remarks of the learned Sub- 
ordinate Judge expunged and it is hereby 
ordered that the ten lines beginning with 
“I find that the plaintiff has been treated” 
and ending with the words “his large 
amily to die of starvation” be expunged 
from the order of .the Senior Subordinate 


Judge, dated May 2, 1932. This 
petition is, therefore, accepted, but the 
parties are allowed to bear their own 


costs of this petitions 
Ni Petition accepted. 
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RANGOON HIGH COURT.. 
Criminal Appeal No. 661 of 1933. 
June 27, 1933. 

Mya BU AND DUNKLET, Jd. 
NGA KYIN BAW-— APPELLANT 
VETSUS : 
EMPEROR- OPFOSITE Party. 

Penal Code (Act XLV of 1860, s. 3802—Murder— 
Accused striking deceased—Ieceased chased and 
struck with second weapon on breaking of first weapon 
—Death—Intention—Drunken state of  accused-~ 
Attack unpremeditated—Sentence. g 

Where the accused struck the deceased with such 
determination that when the stick broke, he armed 
himself with another weapon and chased the de- 
ceased into another man's compound and assaulted 
him further with the second weapon, with the result 
that death ensued: 

Held, that the accused's action in so following up 
the injured-‘man and repeatedly striking him with 
these weapons showed that, apart from any intention 
which the second assailant may have shared with him, 
he himself bad theintention of causing the death of 
the deceased, or at least of causing injury sufficient 
inthe ordinary course of nature to cause death and 
that the offence committed by the accused was the 
offence of murder. ; 

Held, also, that as there was evidence that the ac- 
cused had been drinking shortly before the occur- 
ence, the attack was entirely unpremeditated and 
committed without reason and the weapons used 
were not such weapons as any man would use 
who had formed a prior intention of killing hig 
enemy, the sentence might be reduced to one of 
transportation for life. Baba Naya v. Emperor (1), 
followed h 

Criminal Appeal against an order of the 
Sessions Judge, Tavoy and Mergui, dated 
May 12, 1933. 

Messrs. Ba Than and Aye Maung, for the 
Appellant. . 

Mr. Tun Byu, for the Crown. 


Dunkley, J.—The appellant has been 
convicted of the murder of one Aung’ Doe, 
under s. 302, Indian Penal Code, and 
sentenced to death. Evidence regarding a 
motive for this crime has been given by 
the deceased’s son, Maung Me Tha(P. W. 
No. 18.) He says that the appellant, Kyin 
Baw, was once beaten by his father, the 
deceased, and since then they have not 
been on good terms, and that about two 
years ago Kyin Baw cut him with an 
axe and was sentenced to imprisonment 
for that offence. This evidence as to motive 
is not very strong, andit really seems that 
this crime was the outcome of an unprovok- 
ed assault by young ruffians upon an elderly 
villager. ' : 

On the evening in question, that is on 
February 19, 1933, the appellant’s father- 
inlaw Maung Hpa Hte (P. W. No. 2), 
was proceeding from Thoukkyaping 
village to. Hteinthit village. He appears 
to have been slightly intoxicated, On the 
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way he met the witnesses, Ba Han (P. W. 
No. 6), and Bo Oh,.(P. W. No. 5). It 
was then about 6 pP.m., and was already 
dark, and so they advised Hpa Hte to 
return, and he came back together with 
them. While they were talking to him 
the appellant, Kyin Baw, his brother Kyin 
Hmyaw, and Sein Thwe of Wedi, (P. W. 
No. 14), came along the road and passed 
them and so Bo Oh asked Kyin Baw to see 
his father-in-law safely home. Hpa Hte then 
joined the appellant’s group, and Bo Oh and 
Ba Han separated and went offin different 
directions. Hpa Hte states that after he 
had joined the appellant’s party they met 
the deceased, Aung Doe, in front of the 
house of Tun Bye (P. W. No. 12), and he 
stepped and spoke to Aung Doe. There- 
upon Kyin Baw, without saying anything, 
turned found and struck Aung Deo with 
a stick. The stick broke, and the broken 
end of it flew off and hit Hpa 'Hte on the 
left eye-brow. Hpa Hte then made off. 
He only saw one blow delivered. As 
régards Hpa Hte having been injured: in 
the manner in which he alleges, the evi- 
dence of the Sub-Assistant Surgeon, Dr. 
Saggoo, (P. W. No. 11', proves that Hpa 
Hie did receive such en injury. The 
broken stick, which was subsequently found 
near the place where ihis assault occurred, 
h-s also been produced as an exhibit. 


At the time of this occurrenze, Tun Bye 
was sitting in his house talking with Sein 
Zon, P. W. No. 13). Sein Zun had just 
previously met Aung Doeon the road, and 
Aung Doe had told him that he was going 
to buy oil and requested him to go and 
wait for him at Tun Byes house. Tun 
Bye and Sein Zun state that while they 
were sitting talking in Tun Bye’s house 
they heard a commotion outside, and they 
went out to look, and saw Aung Doe, the 
deceased, come staggering into the com- 
pound. He said, “I have been struck”. He 
was followed by Kyin Baw who struck 
him three or four times with a plank. 
Aung Doe fell after the first blow, but 
Kyin Baw continued .to strike him. A 
second man, whom neither of them identifies, 
followed Kyin Baw into the compound and 
struck Aung Doe several times with a post 
while the latter was lying on the ground. 
Then an electric torch was flashed- froma 
neighbouring house and the assailants ran 
away, leaving Aung Doe unconscious on the 
ground close to Tun Bye’s house. Tun Bye 
sounded his kaladet and the headman and 
villagers arrived on the.scene. Aung Doe 
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was sent tothe hospital but expired on the 
way. He was unconscious from the time 
that he was first found lying in Tun Bye's 
compound and did not recover consci- 
ousness. He was therefore unable to make 
any statement regarding the assault on 
himself, | 

The case against the appellant, Kyin 
Baw, rests upon the evidence of Hpa Hte, 
Tun Bye and Sein Zun. Much has rightly 
been made by the defence of the fact that no 
statement implicating the appellant was 
made on that night. Hpa Hte in the first 
instance gave what he now acknowledges 
to bea false account of his own injury. 
‘On the morning after the crime the appel- 
lant was arrested, and so also was Sein 
Zun. It was not until after Sein Zun had 
been arrested that Hpa Hte and Tun Bye 
made statements implicating the appellant, 
and as a.consequence of their statements 
Sein Zun was released. But these facts 
do not, in our opinion, afford sufficient 
reason for discarding their evidence al- 
together. 

Hpa Hte is the father-in-law of the 
appellant and it is plain frcm the fact 
that Bo Oh and Ba Han handed over 
Hpa Hte to the custody of the appellant, 
that Hpa Hte and appellant were on gcod 
terms at this time,. and this affords 
sufficient reason for Hpa Hte's reluctance 
in making a statement against his son-in- 
law. Tun Bye also is the first cousin of 
Kyin Baw, and Kyin Baw is married to 
Tun Bye’s niece. This relationship no 
doubt accounts for Tun Bye’s reluctance in 
making a statement. But it is not denied 
that Tun Bye and Sein Zun were in Tun 
Bye’s house at the time that the assault. 
occurred in Tun Bye’s compound. There 
were lights in Tun Bye’s house at the 
time, and consequently it seems clear that 
both Tun Bye and Sein Zun were ina 
position to see andidentify the assailants 
of Aung Doe. Norcan it be denied that 
when Aung Doe was ,first struck he was 
actually conversing with Hpa Hte and 
Hpa Hte was injured by a piece of the 
broken weapon; and-moreover, that at--that 


-time Hpa Hie was in the company of the 


appellant and the’ appellant’s brother and 
Sein Thwe. 

The plank which it was alleged that the 
appellant used for assaulting Aung Doe in 
the. compound of Tun Bye, after he had 
discarded his broken stick, and the post 
which the other assailant used were ‘found 
close to Aung Doe’s body. They. had been 
taken from a culvert which crosses the road 
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just outside Tun Bye’s compound. We 
therefore agree with the learned Sessions 
Judge that the evidence of these three wit- 
nesses, Hpa Hte, Tun Bye and Sein Zun, is 
worthy of credit, and that it has been 
established beyond doubt that the appellant, 
Kyin Baw, was one of the two persons who 
committed this fatal assault on Aung Doe. 
The post mortem examination of Aung 
Doe’s body showed that he had two injuries 
on his head, one just above the right temple, 
and one on the margin of the hair to the left 
of the middle line of thescalp. Underneath 
both these injuries there were extensive 
fractures of the skull, and the first injury 
actually resulted in fractures of the base of 
the skull. Apart from these two injuries, 
there were two other slight injuries on the 


head, and two stick marks -on the 
body. Underneath one of these stick 
marks, which was situated below the 


left nipple, the 6th and 7th ribs were 
fractured. It is, therefore, plain that a 
most determined assault was committed 
on Aung Doe, and following the ruling in 
Baba Naya v. Emperor (1), we must hold 
that the offence committed in causing the 
death of Aung Doe was the offence of 
‘murder. On behalf of the defence it has 
been argued ihat there were two assailants 
of the deceased, and that on thé evidence 
it cannot be*held that these assailants had 
a common intention to cause such injury 
as was likely to cause death, and that 
the utmost common intention which can be 
attributed to them was a common intention 
to cause grievous hurt. 

The learned Sessions Judge has held 
that the fatal injuries on the head must 
. have been inflicted by the appellant, Kyin 
Baw, as they must have been caused by 
the blows which were delivered while Aung 
Doe was standing, and the evidence js to 
the effect that the second assailant only 
joined in the assault after Aung Doe had 
fallen to the ground. It is submitted on 
behalf of the defence that there is no 
evidence in support of this conclusion, and 
that the learned Sessions Judge was not 
justified in concluding that any particular 
injuries were caused by either of the as- 
sailants. With this view we are compelled 
to agree. It does seem to us that it would 
ebe going very far to hold, merely from 
the fact that certain injuries were on the 
head, that those injuries must have been 
caused while the deceased was standing, 
and it is only on thesupposition that they 


(1) 103 Ind. Oas. 215; A I R 1928 Rang. 64; 29 Cr. L 
-J 487; 5 Rang. 817, : 
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were so caused that these particular injuries 
can be attributed to the action of the 
appellant. But nevertheless, it is clear 
from the evidence that the assault was 
begun by the appellant, and that when 
his fist weapon had broken he acted with 
such determination that he armed himself 
with another weapon and chased the 
deceased into the compound of Tun Bye 
and there assaulted him further with his 
second weapon. His action, in so follow- 
ing up the injured man and repealedly 
striking him with these weapons shows 
that, apart from any intention which 
the second assailant may have shared with 
him, he himself had the intention of causing 
the death of Aung Doe, or at least of 
causing injury sufficient in the ordinary 
course of nature to cause death. 

Apart from this fact, the number and 
nature of the injuries inflicted upon the 
deceased show that both assailants con- 
tinued the attack.on him with such 
determination as to make it plain that 
they had a common intention at least. of 
causing such injury as was likely to cause 
death. Therefore whether the case is 
viewed from the stand-point of the inten- 
tion of the appellant himself, or from the 
stand-point of the common iatenticn of the 
appellant and his co-assailant, it is plain 
that the offence which was committed 
by the appellant was the offence of 
murder. 

Regarding the question of sentences, we 
hardly think that this is a case in which 
the extreme penalty is deserved. Thereis 
evidence that the appellant had been drink- 
ing shortly before the occurrence. The 
attack was entirely unpremeditated and 
appears to have been committed without 
reason. The weapons used were not such 
weapons as any man would use who had 
formed a prior intention of killing his 
enemy. Under all the circumstances we 
think that the ends of justice will be met 
if the appellant is sentenced to transpor- 
tation for life. Therefore upholding the 
conviction, we reduce the sentence to one 
of transportation for life, and we do not 
confirm the sentence of death passed upon 
the appellant. 

Mya Bu, J.—J agree. 

N; Sentence reduced, 
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MADRAS HIGH COURT. 
Second Civil Appeal No. 1719 of 1931. 
March 17, 1933. 
PakenHam WaLsa, dJ. 
THAMBU BASHYAM AYYANGAR 
AND ANOTAER— DEFENDANTS —APPELLANTS 


VENSUS ki 
N. SRINIVASACHARIAR AND OTHERS ~ 
PLAINTIFFS - RESPONDENTS. 

Pleader and client-—Pleader's power to compromise 
—Construction of vakalatnama—‘If expedient or neces- 
sary you are to compromise’, effect of, 

Where a vakalatnama executed in favour of a 
Pleader provided “avasyamanal (if necessary or 
expedient) you areto compromise the suit or raise 
contest therein:” 

Held, that it was within the discretion of the Pleader 
to decide whether it was necessary or expedient to 
compromise the suit and the Fleader had therefore 
authority-to compromise without further reference to 
the client Thenal Ammal v. Sokkammal.(1), Mehra 
v. Ahmad (2), Ghasiram Goenka v. Haribux Gover- 
dhanedass (3), Jagapathi Mudaliar v. Ekambare 
Mudaliar (4, Sourendra Nath Mitra v Tarubala 
Dasi (6), Neale v Gurdon Lennox (7) Venkatarayudu 
v. Venkata Kumare Mahipathi Surya Rao (9.and 
Bank of New South Wales v, Owston (10), distingu- 
ished. 

Second Civil Appeal against the decree 
of the court of the District Judge, Chingle- 


put, dated February 19, 1931, in Appeal. 


Suit No. 243 of 1930 preferred against - the 
decree of the court of the District Mun- 
sif of Conjeevaram dated April 16, 1930 
in Original Suit No. 136 of 1929. 

Mr. R. Somasundaram Ayyar, for the Ap- 
pellants. 

Messrs. K. V. Sesha Ayyangar and R. 
e A for the Respon- 

enis, 


Judgment.—The question involrel in 
this second appeal is as to the power of the 
Pleader to compromise the case for first and 
third defendants, The suit was brought by 
the worshippers ofa certain temple for a 
declaration that a usufruciuary mortgage 
executed in favour of the father of the 
defendants Nos. 1 to 3 is not binding on 
the suit temple and for recovery of proper- 
ties or in the alternative, if the court held 
that the mortgage was binding on the 
temple, for recovery of the properties on 
payment of Rs. 263. The defendants con- 
tended that the mortgage was binding on 
the plaint temple and that the plaintiffs 
were not entitled to any relief. Issues were 
framed and when the suit came on for 
hearing the Pleaderson both sides repre- 
sented that the matter was settled between 
the parties. Defendants Nos. 1 to 3 had a 
common Pleader. Both the Pleaders, the 
2nd plaintiff and the 2nd defendant en- 
dorsed on the plaint the terms of the settle- 
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ment. The suit was then adjourned to 
April 16, 1930, to enable the plaintiffs to 
deposit Rs. 240 into court in pursuance of 
the terms ofthe settlement. The plaintiff 
deposited the amount that day but defend- 
ants Nos. 1 and 3 appeared in person and 
stated that they did not agree to ihe com- 
promise. The learned District Munsif held 
that they were bound by the compromise 
and decreed the suit in terms of the com- 
promise. This was confirmed on appeal 
and the second appeal is preferred against 
that decision. 

The material terms of the vakalath are 
givenin the judgment of the lower Appel- 
late Court anditis not disputed that the 
translation is correct. It is as follows :— 

aes — You are to appear for us in the above suit, 
file answer etc., and conduct and examine all proceed- 
ings that may be taken in connection with the appli- 
cation for execut‘on of any decree or order that may 
be passed therein and avasyamanal (if necessary or 
expedient) you are to compromise the suit or raise 
contest therein”. 


It is not disputed that in the context 
“avasyamanal” must mean, as translated 
by the District Judge, “if necessary or 
expedient” because there cannot be any 
such thing as legal necessity to compromise 
a suit. The learned District Judge held 
thet to decide whe:her it was necessary or 
expedient to compromise the suit was with- 
in the discretion of the Pleader. 

The case relied on for the appellants are 
Thenal Ammal v. Sokkammal (1), Mehra v. 
Ahmad (2), Ghasiram Go:nka v. Haribux 
Goberdhandass (3), Jagapathi Mudaliar v. 
Ekambara Mudaliar (4), Taru Bala Dasi v. 


Surendra Nath Mitra 88 Ind. Cas. 
369 (5), Sourendra Nath Mitra 
v. Tarubala Dasi (6),Neale v. Gurdon 


Lennox (7), Brawnstein v. The Accidental 
Death Insurance Company (8), Venkatara- 
yudu v. Venkata Kumara Mahipathi Surya 
Rao (9), and Bank of New South Wales v. 
Owston (10). Most of these cases can be 
eliminated as not relevant. Mehra v. 


C) 41 Ind Cas 429, 41 M 233; 22M LJ 149. i 

{2) 119 Ind Cas 430; AL R 1929 Lah 746; Ind Rul 
(1929) Lah 891 

(3) 1:6 Ind Cas 765; A I R 1930 Cal 477; 8340 W 
N 2.0; Ind Rul (1970) Cal 781. 

(4) 21 M 274;8ML J 40. 

(5) 88 Ind Cas 3.9 41 U L J 213. 

(6) 123 Ind Oas 545; 57 O 1311; A I R190 P O 
15e; Ind- Rul (.930)P © 177; (1930) A LJ 489; 32 
Bom L R 645. 510 L J339; 58M L J 551; 3k O W 
N 453; 11 P LT 461; 3L L W £03 (PO 

(7) (1802) A O 465; 71L JKB 930; 87 LT 41,51 W 
R 140. 66 J P 757. n 

(8) 31 LJ QB 17 at page 21. 

(9) 120 Ind Cas 742, A 1R1°29 Mad 416; Ind Rul 


(1930) Mad 38. 


(10) (1879) 4A 0270; 48 L J P O25; 40 L T 500, 
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Ahmad (2), was a case of a mere general 
power of attorney? Ghasiram Goenka v. 
Haribux Goberdhandass (3), was-a case 
where Counsel in courb consented to a dec- 
ree without consulting his client though he 
was there, It was not a question of autho- 
risation under a vakalath. In Jagapathi 
Mudaliar v. Ekambara Mudaliar (4), the 
terms of the vakalath were quite general. 
Venkatarayudu v. Venkata Kumara Mahi- 
pathi Surya Rao (9), a decision of myself, 
“was not a case where there was any vaka- 
latnama and I held that it was a question 
of fact whether a party's Pleader was autho- 
rised to state that his client would abide by 
High Court’s decision in another suit, and 
that with such a question of fact the High 
Court cannot interfere in revision. Neale 
v. Gordon Lennox (7), was a case of express 
prohibition by the party to Counsel who 
nevertheless compromised. This case was 
alluded to by MacCardie, J., in Welsh v. 
Roe (11), with regard to the powers of a 
solicitor. Bank of New South Wales v. 
Owston (10), is merely a decision about the 
authority of an agent which is wholly useless 
in determining the power of a Pleader 
under avakalainama in court. Sourendra 
Nath Mitra v. Tarubala Dasi (6), a Privy 
Council case, is really, as far it goes, 
against the appellant. Their Lordships 
say that any Advocale when briefed in a 
suit (including a suitin the Court ofa Sub- 
ordinate Judge), hasthe implied authority 
of his client to settle the suit by a com- 
promise. On the matter -of the vakalath 
they express no opinion but merely say: 
“Where the legal representative incourt of a client 
derives his authority from an express written autho- 


rity, such as a vakalatnama, different considerations 
may wellarise,and in such cases their Lordships 


express no opinion as to the existenca of any implied’ 


authority of the kind under discussion.” 
Brawnstein. v. The Accidental Death 
Insurance Company (8), is merely quoted 
to explain the meaning of the word 
“necessary”. The question there was as to 
aclause in an insurance policy that the 
Directors might call for evidence if neces- 
sary and it was held that this meant only 
such evidence as the Directors might reason- 
ably require. That really does not assist 
us at all ina matter ofthis sort. Taru Bala 
Dasi v. Surendra Nath (5), deals with a 
pardanashin lady compromising. Praati- 
"cally the onecase on which the appellants 
rely is Thenal Ammal v. Sokkammal (1). 
The head-note summarises the vakalath as 
containing a provision authorizing the 
Vakil 
(11) 87 LIEB 520. 
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“to present if necessaty petitions for razinama for 
withdrawal and for referring to arbitration and te 
sign the razinama, etc , petitions.” À 
The learned Judges say :— 

“The court below haveheld thatthe plaintiffs were 
bound by the compromise as the vakalat given by 
them to their Vakil expressly enable him to enter into 
a compromise., We do not think that the word 
Avasayamanal supports this conclusion, We 
understand the expression to mean that the Vakil 
is to do certain acts when and if the occasion arises. 
The acts themselves are subsequently enumerated. 
They are (a) to sign the petition. for entering into 
the compromise or for withdrawing the suit, and (b) 
to sign the final compromise petition to the court. 
These two enumerated powers show that the plaintiff 
did not intend that the Vakil should have unlimited 
powers to settle the claim of his clients " 

It is therefore clear that the learned 

Judgeshere decided that the powers con- 
veyed under the expression, avasyamanal 
referred to the powers enumerated in the 

two following clauses as regards thesign- 
ing of documents. Those clauses are not 

foundin the vakalatnama in the present 

case which is therefore clearly distinguish- 

able. On the other hand there is a clause 

init whichtomy mind renders the inter- 

pretation put upon it by the learned District’ 
Judge clearly correct. It is stated there 
“avasyamanal” you are to compromise the 

suit or raise contest therein.” If according 

to the appellants’ contention, the Pleader 
had no authcrity under this to compromise 
the suit without further reference to his 
client, then he had no authority to raise any 

c ntest in it without a further refe ence 
which is an impossible conclusion. So also 

the contention, which in any case, I con- 
sider to be clearly incorrect, that the court 

is, in the case of a compromise whe.e no 
minors ate concerned, to Judge of the 

expediency ofthe compromise, .would ren- 
der it necessary for the court also to Judge 
whether contest is to be raised in the 

suit. 

On the other side is quoted Jang Bahadur 
Singh v. Shankar Rai (12), where it is said: 

“When the authority of Vakiis to bind their clients 
is called in question, that authority must depend 
entirely on the terms of the particular vakilatnama, 
For my part Ishould read a vakalatnama widely and 
liberally, unless it appears that the client intended 
to limit the authority of his Vakil” . 

That no doubt appears to conflict with the 
dictum in Thenal Ammal v. Sokkammal (1) 
that a very strict interpretation should be 
put upon vakalaths containing powers of 
this kind. However that may-be, as I have 
pointed out above, the terms of the vakala'h 
in Thenal Ammal Sokkammal.(1), are quite 
different from the terms of the one with 
which we are concerned. I see no reason to 


(12) 13 A 272- at page 276; A W-N1891, 61. 
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differ from the concurrent view of the law 
taken by both the lower Courts. 

The appeal fails and is’ dismissed with 
costs. 

JAAN, Appeal dismissed. 


_LAHORE HIGH COURT. 
Criminal Appeal No. 486 of 1933. 
June 19, 1933. 

Monroe, J. 

SADHU SINGH AND OTHERS— 
Convicts — APPELLANTS 
versus 
EMPEROR—Opposits Pakty. 

Penal Code (Act XLV of 1860), ss. 34, 804 Part IT, 
825—Conviction in the alternative under the two 
sections—Propriety of—Deathasa result’ of fatal 
injuries—Identity of author of fatal injuries not 
on —Conviction of all accused for the act—Lega- 
‘ity of. 

Where a person was killed as a result of fatal 
injuries inflicted. on hishead, but the author of 
the injuries is not known, then unless there is a 
suggestion thats. “4, Penal Code, applies, each of 
the accused must be held responsible for his own 
act and not for that of his co-accused. 

A conviction cannot be made under ss 325 and 
304 Part II in the alternative. Jf the evidence 
shows that an offence under s. 304, Part II has been 
committed, if ig unnecessary to mention e, 328; if 
the evidence does not show an offence under s. 304, 
Part ll, this section should not ‘be mention- 
ed. 

Criminal Appeal from an order of the 
Sessions Judge, Ferozepore, dated March 
22, 1933. 

Mr, Mohsin Shah, for the Appellants: 

Mr. Basant Krishan, for the Government 
Advocate, for the Crown. 


Judgment.— The four accused have been 
convicted under s. 325-304, Part II, -Penal 
Code andsentenced to five years’ rigorous 
‘imprisonment each. I do not know what 
exactly the learned Sessions Judge means 
by convicting under s. 325-304, “Part 11. 
‘It is presumably a conviction in the al- 
ternative. If the evidence shows that an 
offence under s. 304, Part II has been com- 
mitted, it is‘ unnecessary to mention s. 325: 
if the evidence does not show an offence 
under s. 304, Part II, this section should 
not have been mentioned. There is one 
fact clear namely, that Ujagar Singh was 
killed on January 23, 1933, in the village 
Bhindar Khurd as a result of two contused 
wounds inflicted on hishead. So ‘far -as 
the guilt of the accused is concerned, the 
learned Judge's findingis: 

“I have-therefore to hold “that the two fatal in- 
juries were caused by some of the accused, but that 
4. onthe material, it was “difficult to ‘say’ as -to which 
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The fight having been a sudden 
not 


of them did so. 
oné and the perpetrator of the fatal blows 


-being determined by clearand reliable material, the 


accused can, ia my opinion, be convicted of the 
offence uuder s. 325-30!, Part lI, Indian Penal “Code, 


_in the alternative only.” 


I confess that I cannot follow this rea- 
soning; there being no suggestion that 
s. 34, Penal Code; is applicable. to this case, 
each of the accused can be held respon- 
sible for his own act, and not for those 
of his co-accused. When the evidence is 
considered, this conviction appears even 
more unsatisfactory. ‘Eke learned Judge 
has found that a motive was invented by 
the prcsecution, that the prosecution wit- 
nesses have converted a -drunken‘ brawl 
resulting in the exchange of blows and the 
death of the deceased into a deliberate and 
preconcerted -murder, that the evidence 
was either of interested witnesses or of 
persons who ‘had some animus against the 
accused. Excepting the statement ihat 
there was a drunken brawl! of which there 
is no evidence, I agree: with the learned 
Judge's view and a consideration of the 
evidence in detail has convinced me that 
itis entirely untrustworthy. It is impos- 
sible to hold ihat the story for the pro- 
secution bears any resemblance to the 
truth. When all of it that must be dis- 
carded has been discarded, there is so little 
left, that to uphold this conviction I should 
be compelled to imagine what may -have 
‘happened atthe time at which the ‘deceased 
met his death. Having therefore no -suffi- 
cient evidence upon which I can act, 1 
allow this appeal aud acquit the accused, 

N. Appeal allowed, 


SIND JUDICIAL COMMISSIONER’ s 
COURT. 
Miscellaneous Civil Appeal No. 3 of 1938, 
July 12, 1933. 
RupcuAND, J: C. 
SOBHARAJ DAYARAM- TT 
versus 
OFFICIAL RECEIVER, SIND — 
RESPONDENT. 

Provincial Insolvency Act (V'of 1920), s 33 
Adjudication of -insolvent atthe instance of pee fee 
—Creditor's duty .to prove claim before Official 
Receiver—Duty , of Oficial “Receiver. 

When an.insolveht is adjudicated ‘at the instance 
of a creditor, it isincumbent upon him to prove 
his claim before the Official -Receiver- and on such 
proof being lodged it is equally incumbent on the 
Official Receiver to examine the proof filed before 
him and reject it if he comes to the conclusion that 
the claim is not proved, Moor y, Anglo-l talian Bank 
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(L) and Katokey Churan Banerjeo v.Sarat Kumari 
(2), referred to 


i ri Suganlal Hassanand, for the Appel- 
ant. 


Mr. Pahlajsing B. Advani, for the Respon- 
dent. 


Judgment. — This is an appeal by the 
judgment-creditor against the order passed 
by the Official Receiver rejecting his claim. 
The learned Advocate for the appellant has 
argued that as the court adjudicated the 
insolvent on the petition filed by the 
appellant the court must he deemed to 
have held that the appellant.had a bona 
fide ciaim, and that therefore the Official 
Receiver could not sit in judgment over 
the decision of the court and hold that 
the appellant had no bona fide claim, 
There is no substance in this argument. 
Although the insolvent was adjudicated at 
the instance of the appellant, it was in- 
cumbent upon-him to prove his claim before 
the Official Receiver and on such proof 
being lodged it was equally incumbent 
upon the Official Receiver to examine the 
proof filed before him and to reject: it if 
he came tothe conclusion that the claim 
was not proved: See Moor v. Anglo-Italian 
Bank (1) and Katokey Churan Banerj e v. 
Sarat Kumar 31 Ind. Cas. 71 (2). 

Thelearned Advocate has also challeng- 
edthə finding of the learned Official Re- 
ceiver on the merits. But there is again 
no substance in his argument. The Offi- 
cial Receiver has very rightly pointed out 
that although the petitioner-creditor had 
deposited a .certain sum of money for 
expenses at the ‘time of his filing the peti- 
tion and was entitled to a refund thereof 
he never claimed the refund for about six 
years. He did not attempt to prove his 
claim fora like period. He produced no 
books of accountin support of his claim. 
He is an . ordinary broker. According to 
his own evidence he came down to Karachi 
10 or 20 days before the alleged loan, 
and wants the court to believe that he 
had at that time a large sum of money 
lying uninvested at his house from which 
he advanced the loan to the insolvent. 
The insolvent belongs to the same native 
place asthe appellant. He cannot explain 
why he wanted the loan, and no entry is 
forthcoming from his books to prove that 
he received the amount. He does keep 
books of account and if the loan was a 


(1) (1897) 10 Oh. D681; 40LT 620; -27 WR 
Z. 
(2) 37 Ind, Qas, 71, 
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genuine loan anéntry should have been 
made in those books 

I accordingly, dismiss this appeal with 
costs. 

N. Appeal dismissed. 


LAHORE HIGH COURT. 
Criminal Appeal No. 1375 of 1932, 
February 20, 1933. 


B»IDE, J. 
SANTA SINGH KAMAL—Convicr-- 
APPELLANT 
versus 
EMPEROR—Opposira Party. 

Penal Code (Act XLV of 18604, ss. 115, 117, 802— 
Speech inciting audience tomurder Englishmen and 
Government officials - Offence—S 115, scope of. 

Where the accused, in a speech addressed toa 
large audience, incites the audience to murder 
Englishmen and Government officials, the accused 
is liable under s. 11? read with f. 302, Penal Code 
or s. 115 read with s. ?02, in the elte native 

Szction 115, Penal Code, applies only when the 
abetment .is not punishable uuuer ancther provision 
of the Cod». Consequently wheres 117, is applic- 
able, the offence will not fall unders 115. 


Crimiisl Appeal from an order of the First 
Class Magis:rate, Ier.zepore, dated Sep- 
tember 28, 1932. 

Mr. Jiwan Lal Kapur, for the Appellant. 

Mr. Abdul Rashid, for the Crown. 


Judgment.- The appellant Santa Singh 
Kamal alias Sant Ram was convicted in 
this ‘case under s. 302, read with ss. 115 
and 117; Indian Penal Code, and sentenc- 
ed to rigorous imprisonment for five years. 
The prosecution case was that the appel- 
lant made a violent speech at a “Diwan” 
held at village Bhullar in which he incit- 
ed the audience to murder Englishmen 
and Government officials. The appellant 
denied having made the speech attributed 
to him and produced a number of witnes- 
ses who deposed that he was not even pre- 
sent at the Diwan. This defence evidence 
however was disbelieved by the learned 
Magistrate who tried the case. The pro- 
seculion produced a report of the speech 
based on shorthand notes taken on the 
spot and several witnesses were also produc- 
ed who corroborated the report. The learn- 
ed Counsel for the appellant has not attemp- 
ted to support the plea of the appellant 
that he did not make the speech attribut- 
ed to him but has merely urged that even 
accepting the finding of the learned Magis- 
trate that he did make the speech the 
offence does. not properly fall undey 
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s. 302-115 of the Indian Penal Code and the 
sentence is in any case excessive. 

As regards the first point, the learned 
Magistrate has convicted the appellant both 
under s. 302 read with s 115, as well as 
s. 117, Indian Penal Code. Section 115, 
applies only when the ahetment is not 
punishable under another provision of the 
Code. So if s. 117, applies the offence 
would not fall under s. 115, Indian Penal 
Code. Section 117 provides punishment 
for abetment of an offence by the public 
generally or by number of class of persons 
exceeding ten. In the present instance, the 
speech was addressed toa large audience 
and inthis aspect of the question it might 
be said that s. 117, Indian: Penal Code, 
is more appropriate. 


from doubt. Tae bulk of the speech would 
properly fall under s. 124-A, Indian Penal 
Code, but there are passages, which would 
fall at least unders 117, Indian Penal Code, 
if not under s. 115, Indian Penal Code. 
The appellant was, however, not charged 
under s. 124-A, Indian Penal Code. I, 
therefore, hold the appellant to ke liable 
either under s. 302115, or 302-117, Indian 
Penal Code, in the alternative. 

As regards punishment, the learned Coun- 
sel referred to criminal Revision No. 447 
of 1932, in which court refused to enhancea 
sentence of six months in a similar case. But 
each case has to be judged on its merits 
and moreover different considerations prevail 
when the question is one of enhancement of 
sentence on the revision side. In the present 
instance the speech was undoubtedly very 
violent. I reduce the sentence to rigorous 
imprisonment for three years, which is the 
maximum punishable under s. 117, Indian 
Penal Code. 

N. Sentence reduced. 


ee 


CALCUTTA HIGH COURT. 
Oriminal Revision Petition No. 562 of 1933, 
July 17, 1933. 

C. C. Guosz, Acta. ©. J., AND MALLIK, J. 
KHAJER NASKAR AND ANOTHER 
—PETITIONERS 


VETSUS 
TABREJ ALI NASKAR— Opposite 
PAkTy. 

Criminal Procedure Code (Act V of 1898) s. 147 
(2)—Final order of Magistrate—Whether should be 
in exactly the same words as are used in the sec- 
tion. 

Where it appeared that by reason of a wall erected 
by the accused, an obstruction to the complainants 
was caused ; i 
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is cited and the point is perhaps:not free” 
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Held, that an order directing #êmoval of the 
obstruction though not exactly in terms of s. 147 (9), 
Oriminal Procedure Code, was valid. 

It is impossible to lay downa hard and fast rule 
that in every casethe final order of the Magistrate 
should be in exactly. the same words as are used in 
the section, Wach case must depend upon its own 

acts. 


Mr. Sudhansu Sekhar Mukerji, for che 
Petitioners. `’ 7 

Messrs. Probodh Chandra Chatterji and 
Bireswar Chatterji, for the Opposite Party. 

Order.-We have examined the 
terms of the judgments and having regard 
to the findings of fact arrived at by the 
Court of first instance, we do not think 
that this is a case which calls for our 
interference. There is one point, how- 
ever, which we must no' ice. It is argued 
that having regard to the words in cl. (2), 
s. 147, Criminal Procedure Code, as ‘it 
now stands, the order of the Magistrate 
directing removal of the obstruction com- 
plained of is ilegal. The words of the 
clause in s. 147 run as follows: 

“If it appears to such Magistrate that such right 


exists, he may make an order prohibiting any in- 
terference with the exerciss of sneh right,’ 


It is admitted that if the Magistrate had 
made anorder in the terms of the section, 
no complaint could have been found with 
his order. Each case must depend upon 
its own facts and it is impossible to lay 
down a hard and fastrule that in every case 
the final order of the Magistrate should be 
in exactly the same words.as' are used in 
the section. Here it has been found that 
by reason of the ereclion of the wall an 
obsiruction has been caused; in other words, 
it has been found that the exercise of the 
right alleged by ihe complainant has been 
interfered with; and, if the Magistrate says 


- to the party who is obstructing the exercise 


of the right alleged by the complainant 
that he should be prohibited from interfer- 
ing with the exercise of such right, and 
if he translates the order in a manner 
which would be effective by saying 
that “you the party obstructing must remove 
the obstruction,” that is the same thing as 
is indicated in the terms of the clause 
referred to above. The contention of the 
learned Advocate may furnish ground for 
a dialectical argument; but there is no 
substance in it nor is there any sense in 
it. We therefore negative that and direct 


that the Rule do stand discharged. 


N. Rule discharged, 
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LAHORE HIGH COURT. 
Criminal Appeal No. 1558 of 1932. 
March 4, 1933. 
ABDUL QADIR AND MONROE, JJ. 
JAHANA—Convict— APPELLANT 
versus 
EMPEROR—Obpposits Party. 

Penal Code (Act XLV of 1860), ss. 302, 304 part II 
—Death caused by strangulation—Accused, a man of 
thirty—Ignorance as to effect of applying pressure on 
neck—-Whether can be pleaded— Doubt whether death 
was not avcidental—Benefit of doubt to be given to 
accused. : . 

Knowledge that pressure applied to the neck is 
likely to causa death must be attributed to every 
adult, .When the accused is a man of thirty he can- 
not plead ignorance on the ground of youth or in- 
experience. It, however, remains with the 
court to determine “whether the circum- 
stances show that the accused intended to cause 


death. : 
.Where it appears that a dispute must have taken 


place before the accused became violent and though 
it is evident that the accused was violent and intend- 
ed to be so, a doubt must remain whether so far as 
his intention went, the deceased's death was not ac- 
cidental; of this doubt, he is entitled to the benefit: 

Held, thatthe conviction should be altered from 
one of murder under s. 302, Penal Code, to one of 
culpable homicide under s. 304, Part l. 


-l 

SA Appeal from an order of the 
Sessions Judge, Jhelum, dated December 
2, 19.2. 

Mr. Mohammad Amin, for the Appellant. 

Mr. D. R. Sawhney, for the Crown. 


Judgment.—Jahana, accused has been 
convicted for the murder of -Musammat 
Fatima Bibi his wife and sentenced to death 
‘under s. 302, Penal Code. The facts as 
alleged by the prosecution witnesses are as 
follows: Musammat Fatima Bibi, the 
deceased, was married as: a child, about 
two years before her death: during the 
period between her marriage and death 
she was sent by her father Palhu from 
“time to time to stay at the accused’s house 
against her will. A few days before her 
death she was sent to the.accused’s house, 
where he and his mother Musammat Bhage 
`. were living together. On the next day 
(April 15, 1932) the accused and his mother 
‘went to Palhu and informed him that, 
-during the night, the deceased had been 
- enticed away by Mohammad Hayat, son of 
Pir Bakhsh. Palhu made inquiries from 
Pir Bakhsh and became suspicious; and 
“pn April 18, he went to the accused’s house 
and questioned him; the manner of the 
accused and his mother became embarras- 
ed when Palhu told them that Pir Bakhsh 
had denied on oath the charge against 
his son and that he (Palhu) would hold 
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ched the house and finding nothing there 
went to their cattle shed which is in the 
same compound a short distance away. 
He then founda newly dug grave covered 
with dried fodder. He ran and collected 
Shahna,(P W. No. 3), Umri, (P. W. No. 6) 
Raja, (P. W. No. 4) and Bahawal, (P. W. No. 
5) and brought them back to the house. They 
asked the accused what he had done and 
he replied that he had killed the deceased. 
They all went to examine the grave and 
while they were doing so, the acvused 
slipped away. The accused's mother also 
disappeared ; she returned on April 19 and 
he onthe 20th. The grave was opened by the 
Police: it measured 5 ft. din. by 2 ft.3 in, 
and had been levelled with the floor, and 
the corpse was found and sent for examin- 
tion. 

The post mortem examination of the body 
of the deceased was made on April 19 and 
the body was then decomposed: two abra- 
sion marks were found onthe front of the 
neck and tke opinion of the Assistant 
Surgeon was that there was some evidence 
to show that the deceased was suffucated 
bysome kind of ligature, that is that the 
deceased was strangled ; the fact that the 
lungs were found to be congested confirmed 
this view. Palhu, Shahna, Raja and Behe- 
wal have given evidence about the‘r part 
in theevents set out above; they all testify 
to the.admission by the accused that he 
had killed the deceased there is no ground 
for thinking that any of them,-even Palhu, 
bear ill-will to the accused. Musammat 


Bhage was called asa witness by the court. 


She states that, on the day when the death 
of deceased must have taken place, her son 
was absent from the village and againon 
the day on which the body was found; and 


“that of the day she herself was ill in bed; 


these statements are in conflict with the 
evidence of the witnesses forthe prosecution 
and are obviously false. She admitted 
the reluctance of the girl to stay at the 
accused’s house. She made another im- 
portant statement, namely, that the girl 
had attained puberty about six months 
before her death. 

The view of the asséssors differed; two 
were of opinion that the case was not prov- 
ed, one that circumstantal evidence proved 
the. accused to be the murderer and 
the fourth that the accused wanted to satisfy 
his sexual desire; the deceased resisted and 
in the struggle the accused caused her death 
by pressing her throat, but that the murder 
was not premeditated or deliberate, The 


‘Jearned Sessions Judgeheld -that the ag 
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tenuating circumstances. 
there is no doubt that the accused was 
responsible for the death.of the deceased. 
Ican find no reason for doubting the eyi- 
dence of ‘the witriess. who states that he 
admitted that he caused ‘her death and 
even without tha: evidence, the rest of his 
conduct after the discovery demonstrates: 
his sense of guilt. In my opinion the ac- 
cused caused the death of the deceased. 


- The question remains what is the nature. 


ofthe crime if any, which the circumstances 
-ofthe case establish. Notwithstanding the 
guarded opinion of the medical. witness I 
think thatthe death. by 
established; the deceased died an unnatu- 
tal death and the only signs of violerice 
are those on the neck. Knowledge. that 
pressure applied to the neck is likely to 
cause death must bé attributed,. at least. 
to. every adult—the: accused a man. of 
thirty Gold” not plead  ignorance.on. the 
ground of youth or inexperienee. and it re- 
mains: then to determine whether the. cir- 
cumstances show that the accused. intended’ 
to cause death. He. had so far as the. re- 
cord shows.no motive for murdering _ his 
wife. I cannot see whyhe should have 
tried, to kill her even. if full weight is 
given.. 1o.the evidence that she-was unhappy 
with him. and, the. theory of the assessors 
that she refused him his marital rights 
be adopted. A dispute about this or of 
some. other nature, must have taken 
placé before the. accused“became violent 
and. though- it ig evident that. the accused 
was violent and’ intended.to beso, a doubt 
must remain whether so far as his inten- 
tion went the deceased’s death was not ac- 
cidental: of this doubt, he is entitled tothe 
benefit. I would hold therefore that the 
accused caused the death of the de- 
ceased: with the knowledge that his 
act, applying pressure to her. neck was 
likely to cause. death, but without any 
intention to cause death or such bodily 
injury. as. was likely to cause déath: So 
far I think. thatit is just to take the 
view most favourablé to accused, but. no 
further: the wholé citcumstances’ of the 
case and. particularly. the extreme. youth 
of’ the girl; and: very deliberate conceal- 
ment.of.the dead body require that this 
crime be regarded.as very serious; and seve- 
rely punished, : eo: ; f 
Accorditgly, I would allow this “appeal 
and ‘alter the conviction from one of murder 
under s. 302, Penal Code, to one of culpable 
homicide under s. 304, Part II} Pénal “Ode, 
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cused was guilty.-of murder - -without ex- ` 
In my opinion,. 


strangulation is 
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and sentence the aécused: to tei years’ 
rigorous imprisonment. i 

N. Conviction altered. 


i PATNA HIGH COURT. : 
Second Civil Appeal No. 1366 of 1931. 
December 8, 1932. 

Fazu ALI AND James, JJ. 
KALI PROSAD SINGH-— APPELLANT 


ae . VETSUS `. s 
MAKUTDHARI PROSAD SINHA —. 

a . RESPONDENT. , |. 

Bihar and Orissa District Board Electoral Rules, 
rr 29, 68=-Power of District Magistrate to hear elec- 
tion-petitions—Returning Officer ‘summarily réjecting’ 
nomination paper—Non-production of certified copy,’ 
if material -Jurisdiction of Civil Courts -to interfere 
—Specifie Relief Act (1 of 1577), 8. 42. ee ae 

Under'r. 68 of the District Board Hlectoral Rules 
frémed under the Rihar dad Orissa Local ‘Self-Govern-’ 
ment Act, a District Magistrate is not empowered: to- 
hear election petitions which are based on anything: 
more than somé irregularity in the Blectoral Rules, If it, 
had been intended that the District’ Magistrate should 
be the exclu+ivé court for the hearing‘ of -election 
petitions, dnd. that: the jurisdiction of the Qivil- 
Courts should: be excluded; he would have been given’ 
general powers to entertain petitions based_on more, 
serious grounds than those of mere dispites arising 
under the‘Electoral Rules. h aes 
- Where inan election, the Returning: Officer sum- 
marily rejected the nomination paper of- a candidate: 
on the grounds, that the name.of the candidate was, 
not borné on-aw electoral roll other than that “on. 
which he claimed to: be‘borne, and that hé had* 
produced no: certified copy of the electoral ‘roll‘: on’ 
which he claimed to be borne: . . ` : 

Held, (i), that it is imposdible to hold that the iRe- 
turning Officer exercised the jurisdiction which was 
vested in him when he thus rejécted: thé noihination! 
paper without making any real inquiry.at all}. - =o 

(iii that r 29 (2. did not imply that the absence of 
a cértified copy could’be treaied as if it afforded proof 
that the ‘candidate's name was on the electoral roil” 
- (iii), that am order of this‘nature could “be: chal- 
lenged in a Oivil Court under s. 42of the Specific 
Relief Act, because this arbitrary decision of, the Re- 
turning Officer not only, took away the right of the 
candidate to stand for election, but also déprivad” thé 
electors ‘of the’ exercise of their'right- of franchise in 
choosing their own representative, ss ae 
. Appeal against a decision. .of District 
Judge of Gaya, dated July 26 1931; confirm- 
ing that of the Munsif of Aurangabad, dated 
February 2, 1931. | 

Messrs: N. K. Prasad II, Sarjoo Prasad 
and Kameshwar ` Dayal, for  the-Appel- 
lant. ; . - 
Messrs. Baldeva Sahay and A. N. Lal; 
for the Respondent, l 

James, J.—The rules framed, -by the 
Local Government under the Bihar and 
Orissa Local Self-Government Act require 
that the name of- a candidate for election to 


the- District- Board- shall: be- recerded-on 
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the roll of some eléétoral circle within the 
sub-division in which he is a candidate. 
Mutukdhari Prosad Sinha was nominated as 
acandidate for election in the Kutumba 
Nabinagar Circle within the Aurangabad 
Sub-Division, being eligible by the fact that 
his name was borne on the electoral roll of 
Aurangabad. At the time of nomination, 
the Returning Officer rejected the candidate 
on the ground that his name was not 
found on the electoral roll of the Kutumba 
Nabinagar Circle and no certified copy of 
any other electoral roll had been filed by 
him. The rejected ` candidate instituted a 
suit in the court of the Munsif of Aurang- 
abad praying for adeclaration under s. 42 
of the Specific Relief Act, to the effect 
that the order of the Returning Officer re- 
jecting his nomination was invalid, in 
which he was successful, An appeal from 
the Munsif’s decision was dismissed by 
the District Judge of Gaya; and the 
contesting defendant now comes in second 
appeal from that decision. l 
Mr. Nawal Kishore Prasad on behalf 
of the appellant argues in the first place 
that. Oivil Courts have no jurisdiction to 
entertain a suit of this nature. Under r. 29 
of the electoral rulesframed by the Local 
Government, the Returning Officer is requir- 
edto decide summarily regarding the 
qualification of candidates ; andhis decision 
is to be final. Rule 68 provides that all 
disputes arising under these rules, other 
than those in which the decision of the 
-appointed officer is declared to be final 
shall be decided by the District Magistrate 
and his decision shall be final. Mr. Nawal 
Kishore Prasad argues that r. 68 makes 
the District Magistrate the tribunal for 
the decision of election petitions; and the 
fact that his decision is to be final neces- 
sarily excludes the jurisdiction of the Civil 
Courts. It may be remarked that since 
the decision of the Returning Officer under 
s. 29 of the Act is final, it would follow 
that if Mr. Nawal Kishore Prasad’s con- 
tention were correct, no election could 
-ever be set aside on the ground that a 
nomination had been improperly rejected 
by the Returning Officer. The learned 
Advocate cites authority for his pro- 
position that the Local Government has 
power to create special tribunals for the 
hearing of election petitions, or for the 
decision of disputes that may arise in the 
course of elections and that when such a 
. special tribunal is created by rules framed 
_under the Act, the ordinary jurisdiction of 
the Civil Courts under the Specific Rélief Act 
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is excluded. On that point generally speaking 
there need_be no doubt: but the question 
‘is whether by the rules. framed under 
the Act in Bihar and Orissa, the .Local 
Government has actually set up such a 
tribunal to the exclusion of the Civil Courts} , 
that is to say, whether the provisions of 
r. 68 do make the District Magistrate 
the final tribunal for the determination of 
such questions in general, and particularly 
when what has to be decided is what 
practically amounts to an election peti- 
tion. Mr.: Nawal Kishore Prasad points 
out that similar rules framed by the Goverti-~’ 
ment: of: Bengal were interpreted in this 
way bya Division Bench of the Calcutta 
High Court in Sibesh Chandra Pakrashi v. 
Bidhu Bhusan Roy (1). That suit was 
similar in its nature to the suit with which 
we are here concerned; but the presiding 
officer had in that case rejected the nomina-. 
tion on the ground that the proposer and 
seconder were not qualified voters. The 
learned Judges apparently accepted the 
argument put forward by Dr. Radha 
Binode Pal, that the ordinary tribunal 
for the decision of election petitions would 
be the District Magistrate whose decision 
would be final. Rule 1A of the Bengal 
Electoral Rules, to which reference is made 
in that decision, corresponds practically to 
ry. 68 of the Bihar and Orissa Rules. 
Rule 15 of the Bengal rules corresponds 
practically to r. 290f the rules in Bikar, 
with the same provision that the decision 
at the time of nomination will be final. 
But r. 42 of the Bengal Rules deals 
with the decision of disputes regarding 
qualifications of voters at an election, whe- ` 
rein there is no express provision that 
the -decision shall be final. By the Bengal 
Rule 14 the District Magistrate is appoint- 
ed to decide disputes arising under 
the Rules other than rr. 15 and 42; and 
the learned Judges treated the disputes 
before them as one under r. 42, which 
could not ‘be decided by the District 
Magistrate and in which the original deci- 
sion was not by the Rules declared to be 
final. With due respect to the learned 
Judges who decided that case, we may be 
permitted to say that, although we would 
not question the correctness of the deci- 
sion, the grounds on which it is based are 
open to criticism. It appears to us that 
the dispute in that case was one under 
r. 15; and if the making of the decision of 


- -gg MG Ind, Cas, 372; 56 0.52; A IR 1928 ..Cal- 
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the District Magistrate final ‘by r. 14 
excludes the -jurisdiction of the Civil 


Courts, there is no logical, reason why the. 


jurisdiction ‘should not’ be equally held to 
be excluded by the finality given to the 
decision: of ‘the presiding officer regarding 
_anomination by r. 15. At the same time, 
it must be observed’ that the learned 
Judges did not expressly find that the 
decision of the Magistrate under r. 1A 
was not liable to be challenged in the Civil 
Court, since they were not required to do 
it, as they held that the. case before them 


“was not one in which the Magistrate was 


empowered to decide a dispute by r. IA. 

- In our judgment, the view which has 
been taken by the lower Courts in this case 
is correct; the Civil Courts have jurisdiction 
to entertain cases of this nature; and- the 
provisions of s. 42 of the Specific 
Relief Act apply to such suits in the 
absence of any express provision excluding 
the jurisdiction of the Civil Court. It 
is arguéd that the Local Government has 
made the ‘District Magistrate the court for 
the hearing of election petitions; but if 
this had been intended, the point would 
have been made clear by the Rule, and 
the jurisdiction of the “Civil Courts would 
have been expressly excluded. It appears 
to us that the provision in r. 68 that 
disputes under the Rules are to be decided 
by the District Magistrates where they have 
not been decided already by any authority 
whose decision is declared to be final is 
only a precautionary measure to see that 
some authority is provided by the Rules 
for the decision of disputes necessary when 
Rules are being framed, since it is difficult 
to make provision for possible grounds of 
dispute over the observance of every 
Tule. 

It isno part of our duty to decide whe- 
thee under r. 68 a District Magistrate can 
determine the result of an election; but it 
appears to be obvious that even if he can 
do so, he is not empowered to hear elec- 
tion petitions which are based on anything 
more than some irregularity in the Electoral 
Rules. The most common grounds on 
which elections of all kinds are liable to be 
attacked are the improper rejection or ac- 
ceptance of nomination papers; bribery 
or corruption, intimidation, or personation 
discovered after the election. It does not 
appear that the Rules empower the Magis- 
trate to hear petitions based on any of 
these grounds; but ifit had been intended 
by that that the District Magistrate should 
be the exclusive court for the hearing of elec- 
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tion petitions, and that.the jurisdiction of 
the Civil Courts shotildbe excluded, he 
would have’ been given general powers to 
entertain petitions based on more serious 
grounds than ‘those of mere disputes aris- 
ing- under the Electoral Rules. * 
We are not required to lay down the 
precise circumstances in which the Civil 
Courts may entertain a suit framed under 
the Specific Relief Act for a declaration at 
variance with the decision of Magistrate 
or a Returning Officer under the Electoral 
Rules. As Mr. Nawal Kishore Prasad 
suugests, it may be unreasonable to hold 
that the Civil Courts should re-open the 
whole question, when a candidate whose 
qualifications are really questionable, who 
enters into evidence. before the Returning 
‘Officer, and whose claim is rejected on-the 
ground that if more evidence had been 
tendered, the candidate’s case might have 
been proved. The present case is not one 
of that nature.: The Returning Officer 
had before him the electoral rolls of his 
Sub-division ; and it appears from the evi- 
dence of one of the defendants that he did 
examine these rolls in order to check 
the qualifications of those candidates 
whose nominations were admitted. The 
respondent now before the court was cor- 
rectly described in the nomination paper 
as on the Aurangabad roll and his number 
in that roll was specified. The Returning 
Officer, although he had the. Aurangabad 
roll before him, examined the roll of the 
Kutumba-Nabinagar Circle where the can- 
didate’s name would certainly not be found: 
but he did not examine the Aurangabad 
roll as he ought to have done. Rule 29 
(2) provides that the production of a cer- 
tized copy of an entry made in the elec- 
toral roll shall be conclusive evidence of 
the right of any elector named in that en- 
try to stand for election, unless it is prov- 
ed that the candidate is otherwise disquali- 
fied. The Returning Officer summarily re- 
jected the nomination on the grounds, first, 
that the name of the candidate was not 
borne on an electoral roll other than that on 
which he claimed to be borne; and se- 
condly, on the ground that he had pro- 
duced no certified copy of the electoral 
roll on which he claimed tobe borne. It 
is needless to remark that if any electoral 
roll is to be examined by the Returning’ 
Officer, it should be that on which the candi- 
date’s name purports to be borne. It is 
suggested on behalf of: the appellants that 
the Returning Officer may reasonably have 
thought that r. 29 (2) implied that the 
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absence of. .a certified.copy could be treat- 
ed as if ‘it afforded. proofthat'the candi- 
date’s name was noton the electoral roll ; 
but no such meaning ‘can be reasonably 
read into the rule, and it is impossible to 
hold that ‘the Returning Officer exercised 
the jurisdiction ‘which ‘was vested in him 
when he'thus’ rejected the nomination paper 
without making any real inquiry at all. 
As the learned District Judge has ‘pointed 
out, an order of this nature may certainly 
be challenged under s, 42 of the ‘Specific 
Relief Act, because this arbitrary decision 
of the Returning Officer not only’ took 
away the right of the candidate to stand 
for election, but also deprived the electors 
of the exercise of their’right of franchise 
in choosing their own representative, “The 
decision of ‘the learned ‘District Judge 
must accordingly ‘be affirmed and this 
appeal must ‘be'dismissed with costs. 
Fazl Ali, J.—I agree. 


N. m Appeal dismissed. 


LAHORE HIGH COURT. 

‘Criminal Appeal No. 302 of 1988. 
May 30, 1933. ` 
. ADDISON AND AGHA HAIDAR, JJ. 
Musammat SARDARAN—Gonvicr 
-—~ APPELLANT 
= A - VETSUS = 

EMPEROR—OPRPOSITE PARTY.. 

Renal Code (det XLV of 1860), .s 302—Hliterate 
and superstitious young man causing the death of 
a child— Cirxéumstances—Sentence—Lesser,penalty, if 
sufficient—Further mitigation of sentence by Local 
fia Criminal ‘Procédure Code (Act V of 1898), 
3.401. i p 

Where .an illiterate :young women :living -in the 


midst of environments eminscent only :of the 
dark ages and where gross ‘ignorance and supeér- 
‘stition prevailed and ‘throughout whose life all 


opportunities :of receiving -education ‘and enlighten- 
ment chad been denied, believed that the 
death of her children was the direct result.of the 
influence of the ‘evil shadow” ‘cést upöù.her'by an- 
‘other Sede coke oe and in this 
Superstitions “state of mind picked-np ihy:the'latter’ 
child and caused its.death : 4 PANA kas 

Held, that under the circumstances it was Aufiici- 
ent thatthe lesser penalty ` provided’ “by $. 302, 
‘Penal ‘Code, ‘that‘is, transportation for’ life,-was 
inflicted .on cher and in view of the extraordinary 
circumstances .of the case, the court would-invite 
the attention of the {Local .Government to take 
„steps ‘for further mitigation ofthe sentence under 
+8, 401,:Criminal Procedure:Oode. ki 


a A Appeal from an order of the 
essions Judge, Sialkot, deated J 

10, 1933. ee ey Te 
_ Mr. Mohammad Aslam Khan,’ for the 
Appellant. eae 
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Mr. Des Raj Sawhney, for the Crown. 


Agha Haidar, J.—Musammat Sardaran, 
a young married woman aged 20, ‘has been. 
convicted by the Sessions Judge, Sialkot, 
of having caused the death of small baby 
named Khushi Mohammad sometime in the 
evening of August 19, 1932, and has 
been sentenced, under s. 302, Penal -Code, 
to suffer the extreme penalty of the law. 
She has submitted her appeal to :this.Court 
through the jail authorities, and the record 
of the case is also before the Court under 


the :provisions of s. 374, Criminal Procedure 
Code. 


Musammat Sardaran had been married 
to Mohammad Din three or four years be- 
fore the occurrence. Mohammad Din ‘has 
got five other brothers, all of whom live 
in the same compound. Lal Din is one 
of the brothers of Mohammad Din. His 
wife is Musammat Aishan, P. W. No. T2. 
She has been married for four years. She 
has given birth to three.children, the last 
child being the deceased Khushi Moham- 
mad. Two of her children died before the 
birth of the last child, the deceased. 
Musammat ‘Sardaran had also given birth 
to two daughters. Both of them died. ‘The 
last of them died about five or six days 
before the present occurrence. Musammat 
Sardaran had a superstitious belief that 
her children had died on account of the 
influence of “the evil shadow” cast upon 
her by Musammat Aishan who had already 
lost two children. Musammat Aishan has 
stated in her evidence ‘before the Court 
that a few days before the occurrence when 
Musammat Sardaran lost her last child 
there was a quarrel between ‘the two ladies 
in’ which Musammat Sardaran, accused, 
had openly denounced Musammat ‘Aishah 
as-the person who had cast parchhawan 
(evil shadow) upon her, resulting in ‘the 
loss of ‘her children. This quarrel seems 
to have been forgotten by the two ladies 
since. On August 19, 1932, Musammat 
Sardaran asked Musammat Aishan ‘to 
‘accompany her as she was going out into 
‘the fields to answer a call of nature. 
Musammat Aishan declined to go, saying 
that she had some ‘household duties to 
perform. Musammat Aishan went inside 
her kotha in order to do some work in 
connection with the evening meal. ‘When 
she came out of the kotha she found that 
“her little bay, who had ‘been lying on a 
-cot just in front of the kotha, was missing, 
and that Musammat Sardaran had also 


“Bone away. She asked MusammatMahandap 
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the wife of her-husband’s brother Bhag; P. 
W. No. 3; as to what had become: of her- 
baby. Musammat Mahandan replied’ that 
she. did not know. Musammat Aishan. raised 
a, hue and cry which attracted. the male 
members of the family. who were sitting 
on. the roof of the house, to the spot. They 
began to search for the missing.child. In 
the. meantime Musammat Sardaran: also 
returned. She was asked if she had taken 
away the child, but she replied: in the 
negative. 

Information was sent to the Police 
through: Bagh, one of the brothers of Lal 
Din and Mohammad Din. In. this informa- 
tion he merely stated that the child" of 
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the. learned’ Magistrate: who recorded it 
and I have no doubt in. my mind that 
Musammat Sardaran made aà trtie and 
voluntary confession and: that the said 
confession was not the result of any outside 
pressure: having been: brought to bear upon 
her. < 

Two witnesses; namely, Hans Raj; P. W. 
No. 13, ‘and: Sohan: Singh;. P. W. No. 14, 
have come. forward and they” say: that 
about the-time of the: occurrence they bap- 
pened. to pass by the pond and they saw 
Musammat Sardaran throwing something 
into thé water. They thought.she had thrown 
somerubbish. At the:tinte they did not-know 
anything at- al: about the loss. of the child 


Musammat Aishan was missing. and that, and therefore did: not pay any parti@ular 
on a search. being. made; it was found in “attention to ther action: ofi Musommat 
its last: gasp just. outside the front doorof Sardaran.. They gave theit sta*éménts on 
the house and. died soon. afterwards. He the third: day of the: arrival of the 
further stated that Bhagi and Lal Din, police: Hans Raj: isa. Khatri and! Sohan 
brothers; had told him that théy hadseen Singh’ isra Jati They are’ natives: of the 
a dog running away from the place and same village and nothing has been 
that probably the dog. had carried away brought to our notice! to: suggest-that these 
the. child. He: finished by saying that he witnesses had: any motive for falsély imp- 
did not suspect anybody: of having mur- licating the _ poor unfortinate woman, 
dered the boy. While the search for the Musammat Sardaran. The evidence: of 
child was: being continued, Jalal Din, P. Bahadur Singh, P. W. No! 15, who: professéa 
W. No: 12, happened: to. see what looked to have seen Musammat. Sardaran. actually 
like a rag. floating on:the surface of the picking up the child from the edt’ and 
pond, which lies.close to the house-oecupied taking: it out. of the house was not believed 
by the family of Mohammad Din and Lal by the learned Sessions Judge and in my 
Din. He tried-to, pull it‘out by means of judgment for good reasons. The confession 
a stick and found: that it was not a rag, therefore is corroborated by the evidence of 
but the dead body of the missing child the two witnesses, namely, Hans Raj and 
floating on the surface of the water. The SohanSingh Before the Committing Magis- 
First Information Report (Hx. P. N.) was trate: Musammat Sardaran stated that: she 
made on August 21; 1982; at about 9 had been beaten by the Police who coerced 
P. Me at the Police Station by Musammat her to. make the. confession. Before the 
Aishan, P. W. No. 12. In this report she Sessions Judge she altered her statement 
gave an account of the whole affair as and stated that she.-was not responsible 
it took place and how Musammat Sardaran for what she had said in the alleged con- 
suspected her of casting: an evil shadow fession because her mind happened. to be 
upon her and further stated that the child at the time, in a. weak condition on 
had been killed by Musammat Sardaran., account of the premature birth of a-child, 
On August 22, 1932, the police: took There cannot therefore be».any--doubt that 
Musammat Sardaran into. custody and the Musammat Sardaran picked up the child 
same afternoon she was produced before as it was lying on the cot on the evening 
2 Magistrate of the First Class Mr. Hans im question and by fracturing its skull by 
Raj Kohli, who took the usual steps dashing the head against some hard sub- 
prescribed by the law before calling upon stance, caused. its death and afterwards 
Musammat Sardaran to make a statement. threw it into the pond. She had therefore 
She confessed to having murdered the béen rightly convicted under s 302; Penal 
baby and throwing the dead body into the Code. : AN = 

pond. The Magistrate has appeared as P. The question ‘of the sentenċe in the 
W. No. 9 in the case and the Court was circumstances of the case does not present 
satisfied that the confession recorded by any difficulty to my mind. -The acéused. 
him was a genuine confession. I have read is a young woman. She is absolutely 
the confession as well as the statement of illiterate. She has lived ih the midst of 
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environments which. are reminiscent only 
of the dark ages and where gross ignorance 
and superstition prevail. Throughout her 
life all opportunities of receiving education, 
which would have enlightened her mind 
and exercised a softening and humanizing 
influence upon her, have been denied to 
her. Under the ur ge oí a wicked supersti- 
tion, of which she was a helpless victim, 
‘she "honestly believed that the death of her 
children was the direct result of the evil 
influence which had been cast upon her by 
Musammat Aishan. It was in this state of 
mind that she picked up the child and 
caused its death in the manner set out by 
the prosecution. Under these circumstances 
1 would accept the appeal to the extent of 
imposing the lesser penalty provided by 
8. 302, Penal Code, that is, transportation 
for life. In view of the extraordinary 
circumstances of the case I would further 
invite the attention of the Local Govern- 
ment to this case, so that they may, in 
the exercise of the powers conferred upon 
them under s. 401, Criminal Procedure 
Code, take such further steps as they may 
‘consider right and proper for the further 
mitigation of the sentence awarded to 
Musammat Sardaran: 
Addison, J—I concur. 
N. Sentence reduced. 


; MADRAS HIGH COURT. 
- Civil Revision Petition y 460 of 1930. 
May 3, 1983 
RAMESAM, J, < 
SUDALI alias MUTHAMMAL-—DereNDANG 
Se 


VELAYU DAM PANDARAM-—PLATNTIFE— 
RESPONDENT. 
Madras Village Courts Act (I vs 1889), s. 18—Civil 
Procedure Code (Act V of 1908), 0. II, 1.2, whether 
applies to Village Courts. 


r 


Though O II, r.2, Civil Procedure Code, may 
not in terms apply to Village Courts s. 18 of the 
Madras” Village Courts Act contains a provision 


similar to O 11, r. 2. Augustus Brothers v. Fernandez 


(1), not ‘followed. 

Petition under s. 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of the District Munsif, 
Ambasamudram, in 8. C. S. No. 543 of 
1929. 

Mr. S. Ramaswami Ayyar, for the Peti- 
tioner. 

‘Mr. E. R. 


Balakrishnan, for the Re- 
spondent. í ~ 
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Judgment.—This is a revision petition 
against the decree of the District Munsif 
of Ambasamudram in S. C. S. No. 543 
of 1929. The suit was filed to recover 
Rs. 290, consisting of Ks. 270, the princi- 
pal and interest due on a promissory note 
dated October 18, 1915 for Rs. 205-14-0 
and Rs. 20, the principal and interest due 
on an oral loan of Rs. 13. The second 
claim was not afterwards passed and it 
is not necessary to refer to it any more. 

One of the points raised in the case is that 
the plaintiff having previously filed a 
suit in the village court for Rs. 35, a 
portion of the claim of Rs. 270, he is 
precluded from bringing this suit. The 
District Munsif disallowed that plea rely- 
ing on Augustus Brothers v. Fernandez 
(1). In that case there was a reference 
to the High Court by the Subordinate 
Judge of Cochin on the question whether 
O. II, r. 2 of the Civil Procedure Code, 
applies to village Courts. The parties were 
not represented in the High Court and 
it was held that O. II, r. 2 does not apply 
-to Village Courts. In the earlier part of 
the judgment it was pointed out that the 
claim itself is based upon several separate 
dealings or purchases and looked at from 
that point of view, there is no objection 
to the second suit. But the court proceed- 
ed to consider the point referred to apart 
from this consideration. But in no part 
of the judgment wass. 18 of the Village 
Courts Act (I of 1889) referred to. It may 
be that O. If, r. 2 does not apply to 
Village Courts. But the Act contains a 
provision similar toit. Section 18 runs 
as follows: “Every suit instituted {in a 
-Village Court shall include the whole of 
the claim which the plaintiff is entitled 
to make in respect of the cause of action 
but he may relinquish any portion of his 
claim in orderto bring the suit within the 
jurisdiction of such court. If a plaintiff 
omits to sue in respect of, or intentionally 
relinquish, any portion of his claim, he 
shall be precluded from bringing a ‘fresh 
suit for or in respect of the portion so omitted 
orrelinquished, It is admitted in the cross- 
examination that Rs. 35 in the former 
-suit represented a portion of the interest 
on the promissory note Ex. A. That being 
so, he is precluded irom bringing the 
second suit. 

It is unnecessary to go into the other 
question raised by the learned Advocate 


(1) 13 Ind. Oas. 59; 29 ML J 474;2 L W 890; 18 
` M L T 377; (1915) M "WN 765, 


1933 


for the petitioner as to the genuineness 
of Ex. B which is relied on as acknow- 
“engah for the purpose of saving limita- 
ion. É : 

The civil revision petition is allowed 
and the plaintiff's suit is dismissed with 
costs throughout. 


AGN. | ‘Appeal dismissed. 


ALLAHABAD HIGH COURT. 
First Civil Appeal No. 223 of 1932. 
August 22, 1933. 

: KENDALL, J. 
FASAHAT ULLAH KHAN AND ANOTHER 
—PLAINTIFFS— APPELLANTS 
Versus 
MAULA BUX—Dzsrenpant — 
RESPONDENT. : 

Civil Procedure Code (Act V of 1908), O. XLIII, 
0. XLVII, rr. 2, 7—Application for review on 
ground ef mistake on face of decree—Judge finding 
that there was an error of that nature—Appeal from 
order -Competency of. 

The provisions of O. XLVII, Civil Procedure 
Code, which contains rules specifically framed to 
govern procedure inregard to applications for re- 
view, and which, moreover follows later in the Code 
than O. XLVIIL must modify the provisions of 
O. XLIII. Under r. 7 of O. XLVII an appeal will 
lie from the order ofthe court granting an applica- 
tion in contravention of ' the provisions of r. 2. 
Shaukat Ali v. Shakila Bano 2) and Sunder v. Habib 
Chick (3), relied on. 

Where an application for review is madeon the 
ground that there was a mistake or error apparent 
on the face ofthe decree and the Judge has not 
‘found that there wasa mistake or‘error apparent 
onthe face of the record, but merely that there was 
a ofthat nature, no appeal lies from the 
order. 


First Civil Appeal from an order of the 
ine Judge, Bareilly, dated May 11, 
2. : 


Dr. M. H. Faruqi, for the Appellants. - 

a Krishna Murari Lal, for the Respond- 
ent.. . 

Judgment.— This appeal arises out of 
the following circumstances. The plaintiff 
applicants as zamindars sued the defendant- 
respondent forarrears of rent at the rate 
of Rs. 110 perannum and the defence was 
that the proper rent was Rs. 50 per annum. 
The trial Court finding that there had been 
an oral agreement between the parties to 
Taise the rent from Rs. 50 to Rs, 110, dec- 
reed the plaintiffs’ suit but the lower 
Appellate Court (the District Judge) found 
that the rent could not be raised- by | such 
an oral agreement under s. 69 of the 
Tenancy Act, He-further-found, . however, 
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that the tenant had made encroachments 
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and that the agreement really referred to 
a separate tenancy or at any rate it was 
not confined to the original 19 bighas in 
regard to which the tenant had originally 
entered on anagreement with the zamin- 
dars. He, therefore, allowed the appeal. The 
defendant, therefore, made an application 
for review of the orderon the ground that 
there was a mistake or error apparens on 
the face of the record in that the land 
which was the subject-matter of the 
suit was the same original 19 bighas 
which had formed the original tenancy 
enjoyed by the defendant. The District 
Judge Mr..G. O. Allen who was not the 
same Judge who had passed the appellate 
decree allowed the application for review 
holding ; 
“~“Tf the error is not apparent on the face of the 
record, it is certainly of that nature ` ` N 
and it ist from this order that the present 
appealis made. Ss Ne, 

A preliminary objection has been  ad- 
vanced thatno appeal lies, and I am of 
opinion that this must prevail. The cases 
in which an appeal will lie against an order 
-granting an application. for review are 
‘enumerated inr.7 of O. XLVII. It has 
-cértainly been argued that whatever the 
provisions of O. XLVII are an appeal will 
-lie against anorder passed in review under 
the provisions of cl. (w) of r. 1 of O. XLIII, 
and there is a decision of the Bombay 
High Court in Daso Keshav Panchbhavi v. 
Karbasappa Kariyappa Mudhol (l1) to 
which reference has been made in support 
of-this drgument. But I think it is clear 
that the provisions of O. XLVII which 
contains rules specifically framed to govern 
procedure in regard to applications for 
review, and which, moreover follows later 
in the Code than O. XLII, must 
modify the provisions of O. XLII. Ifany 
authority is needed for such a conclusion it 
is supplied by the cases of Shaukat Ali v. 
Shakila. Bano (2) and Sunder v. Habib 
Chick (3) both of which: are decisions of 
Benches of this High Court. : 

Under r.7 of O. XLVII an appeal will 
lie from the order of the court granting 
an application in contravention of the pro- 
visions of r.2 and. it has been sought to 
show that the order of the District Judge 
in the present case was passed in con- | 
travention of r.2. I havedescriled above 


the circumstances in which the application 

(1) 94 Ind. Cas, 591; 27 Bom. LR 1446; A L R 1926 
Bom, 121. _ : ‘ 

(2) 94 Ind. Oas. 78; A I R 1926 All. 492. 

(3) 60 Ind, Oas, 81; 18 AL J 838;2U P LR (A) 
233. : i a . 


‘mately 


(b) of the proviso, neither 
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was made. Rule 2 lays down certain pro- 


visions for the presentatior of an dpplica~ 
tion for review, Such an application may 


‘be made on one of mors of three grounds 


as provided in r. 1: 

(a) the discovery of new and important 
matters. 

(b) Some mistake or error apparent on the 
face -of the record, and 

(c) Such (any?) other sufficient reason, 
and r. 2 merely: provides that if the ap- 
plication is made où ground (4) it shall 
be made to the Judge who passed the 
decree or made the order soughtto be ré- 
viewed. In the present case the applica- 
tion was not made on ground (e) but 
on ground (b) viz., that there was a mis- 
takë or error apparent on the face of the 
decree, though as a matter of fact the 
Judge has not found that there was a 
mistake or error apparent on the face of 
the record, but merely that there was an 
error of that nature. However tha makes 
no difference, because the application was 
made tothe Judge who passed the-decree 
and he issued notice, but the case was ulti- 
decided by his successor, Mz. 
Allen, who had authority under r. 2 to 


decide it on the notice issued by his pre- 


decessor even if the application could be 
held to be one made on ground (c). I must 
therefore, hold that r. 2 has not been 
violated. - 


It is argued by Dr. Farugi that there 


“has been a contravention of r. 4 and that 


under cl. (b) to r. 7 an appeal will lie 
forthat reason. The provisions of r. 4 
are, however set, forth under cls. (a) and 
of which has 
any bearing onthe question in the pre- 
sent case. JI am not prepared to hold that 
cl. (b) of r. 7 would make any order grant- 
ing an application for review liable to ap- 
peal. Clause (b) provides that there shall 
only be an appeal when the order appealed 
against isin contravention ofr. 4, and it 
can only be in contravéntion of r.4 if it 
breaks one of the provisions of that rule. 
Dr. Faruqi has also asked me to consider 
the appeal as an application in revision, 
but there is nothing in it which will attract 
the provisions of s. 115, Civil Procedure 
Code, “As the Judge found that there was 
an error which may not be apparent on 
the face of the record but was ofthat 
nature”, and would, therefore, come under 
the heading of ‘any other sufficient reason,’ 
as set forthin r.l ofO. XLVII, he wag 
certainly not acting without jurisdiction or 


‘irregularly in the exercise of bis jurisdic- 
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tion in reviewing the order passed by his 
predecessor. - 

The result is that I must admit the 
force of the preliminary objection and 
hold that no appéal willlie. The appeal 
is, therefore, dismissed with costs. 

N. é Appeal dismissed. 


— ae 


LAHORE HIGH COURT. 
Oriminal Revision anne No. 1366 of 
93: 


January 19, 1933. 
Tex CHAND, J. 
GIAN CHAND—Convict—Pstitioner 

2 Versus 3 

EMPEROR— RESsPONDENT, 

Arms Act (XI of 1879), s. 19 (f\—Accused pointing 
out revolver concealed in shed near house in which 
he lived with his father and brother— Whether sufi- 
cient to constitute offence. 

Where the Police suspecting that the accused's house 
contained: stolen property, searched the house and the 
accused led them to a cattle shed nearthe housé 
which was open and: accessible to’ outsiders and 
produced a revolver from there. and it appesred that 
the accused- was living in the house with his father 
and brother: i ne 
~- Held, that although it was the accused’ who led the 
Police to'the'shed and: pointed out the place where’ the 
revolver was lying, yet the mere knowledge of the 
fact that the revolver was lying in the shed or the 
pointing out of the place from which it was actually 
found, without proof that that place was in the eg- 
clusive possession of the accused, is. not sufficient to 
bring home the offence to the accused’ and that he’ was 
not -guilty under s. 19 (f); Arms Act. ae 

Petition for revision of the order of the 
Sessions Judge, Rawalpindi, dated Sep- 
tember 20, 1932, affirming that of the 
Magistrate, First Class; Rawalpindi, dated 
Avgust 30, 1932. ee 

“Mr. L; M. Datta, for the Petitioner.. 

Mr. Chandar Gupta, for the Government . 
Advocate, for the Respondent. i 

Judgment.—The petitioner- has been 
convicted under s. 19 (f) of the Indian 
Arms ict for havingin his possession. a 
revolver without a license. He has been 
sentenced to undergo rigorous imprisonment, 


for twoi years. 


- The facts-fourid are that the pétitiotier, 
who is a Military reservist, came to: his 
village about three months before the 


occurrence and. was'living in the house which 
is occupied by his father. The- Police 
came to search this house on suspicion that 
it contained: property which had been stolén 
ina burglary. They. failed to firid the stolén 
property inthe house but were able to 
recover a holster containing a nurfiber of 
cartridges buried under thé floor of the 
house. After fiiiding:thess cartridges, they 
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further questioned the petitioner and he 
led them toa cattle-shed, which is situated 
ata short distance from the house, and 
from the:e he produced a revolver : from 
underneath a heap of firewood. He was 
prosecuted under s. i9 (f) of the Indian 
Arms Act in two séparate cases for 
possession of the revolver and the cartridgés 
respectively. The trial Magistrate convicted 
him in both cases. 


On appeal the learned Sessions Judge set 
aside the conviction in the case relating to 
the alleged possession of cartridges on thé 
ground thatthey were not proved tobe in 
the exclusive possession of . the petitioner 
as the house in which the cartridges were 
found concealed was used by the petitioner 
as wellas by his father and brother, and 
there was nothing to show that the cartrid- 
ges had been placed there by the petit- 
ioner . rather than by his father or brother. 
The learned Judge, however, wtpheld the 
conviction in the case ofthe revolver. 


The. petitioner has preferred a petition 
for revision to this court and, after hearing 
both Counsel and examining the record, I 
am of opinion that the petition must succeed. 
As-pointed out elready the revolver was 
found ina cattle-shed and riot the house 
in which the petitioner was actually living. 
It was admitted by the prosecution that the 
cattle-shed was openand accessible to out- 
siders. There is, moreover, nothing to 
indicate that the shed was in the exclusive 
possession of the fetitioner. His father 
actually lives inthe house and the petit- 
ioner had come on leave to the village 
only a shorttime before. It is also in 
evidence that his younger brother is in 
the Police and had lived in this house a few 
days before the recovery of the revolver. 
In these circumstances the revolver cannot 
be said to have beeninthe exclusive pos- 
session of the petitioner or tohave been 
placed in the shed by him. Itis no doubt 
true that it was the petitioner who led 
the Police to the shed and pointed out the 
place where the revolver was lying but 
the mere knowledge of the fact that the 
revolver was lying in the shed or the 
pointing out ofthe place from which it 
was actually found, without proof that 
that place was in the exclusive possession 
of the petitioner, is not sutficient to bring 
home the offence to the petitioner.In my 
opinion the prosecution has failed to 
establish the case satisfactorily against 
the petitioner. : 
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“ Taccept the, petition- for revision, set 


aside the conviction and direct that 
.the petitioner be set at. liberty forth- 
with. 

N. Conviction set aside 


„RANGOON HIGH’ COURT: 
Criminal Appeal No. 3470 of 1932. 
December 8, 1982. 

_ BAGULEY, J. 
EBRAHIM APPELLANT 
versus 
EMPEROR—Obppositi: Parry. 

Rangoon Police Act (IV of 1899), $ 39,sub-ss.. (a); 
(b) (0), (d); (@)—Person_found on road~When can 

e said to be committing an offence—Being. by the 
sidé of a building—Whether amounts to ‘being. with- 
in its precincts’. 

No offence is cOmmitted by a person foùüd on gi 
rodd unléss*under the circumstances detailed iw 
sub-ss (a, (b), (c) and (e), 8 30, Rangoon Police Act; 
armed with a datigerots or offénsivé weapon or 
lying or loitéring, ot with the face covered or dis- 
guised, orin possession without law. And sub-s. (d) 
only applies to people found within the precincts 
of any dwelling house or other building or in the 
back drainage space. “Being by the side of a build- 
ing is not necessarily " being within its precincts 
except when there isa suggestion in the record 
that. the person was ina back draindge- space. _ 

' Criminal Appeal against’ an order’ ofthe 
Fifth Additional Magistrate, Rangoon, 
dated November 1, 1932, | , 

Judgnřėit. -Thé appellant has been 
convicted under s. 30 (d), Rangoon Police 
Act. According to the recoid he pleaded 
guilty, buf Í do not believe that he really. 


meant to admit any guilt under that 
section. The section in question 
Says: 


“Any person found between sunset and. sunrise, 
within the precincts ofany dwelling house or 
other building whatsoever, or in any back drainage 
space or of bodrd any vessel, without being” able 
satisfactorily tó adcount for his prés6nce théreitt 
... may be taken into custody and shall be liable to: 
imprisonment which- may.extend to three months.” , 

_ No evidence has been récorded; but the 
Prsi Infurmation Report is to’ the effect 
that the appellant was' found “by the side 
of the’ Burmese Favourite Company.” In 
the form’ the place’ of occurrence’ is mën- 
tioned: in the same words; The appellant 
was tried summarily; andthe offence com- 
plained of 1s described as follows:— 

_“Found by theside of: the., Burmese Favourite 


. Gompany. at 14. mM and you failed to give satisfactory” 


account Offenceunders, 30 (d), Rangoon- Policè' 
Act.” - 
- The Burmese Favourite Company is iñ: 
& building which: faéés) om Sule Pagoda 
Road, Ifthe appellant. was found: by the 
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side of the Burmese Favouyite Company 
he was presumably intheroad. It is no 
offence tobe found ina road unless, under 
the circumstances detailed in  sub-ss. 
(a), (b), (c) and (e),s. 30, Rangoon Police 
Act, armed with a dangerous or offensive 
weapon, or lying cr loitering, or with the 
face covered or disguised or in possession, 
without lawful excuse, of house-breaking 
implements. Andsub-s. (d) only applies 
to people found “within the precincts of 
any dwelling house or, other building or 
in the back drainage space.” Being by 
the sideof a building is not necessarily 
“being within its precincts.” There is no 
suggestion onthe record that the appellant 
wasin aback drainage space. The ap- 
pellant may have admitted the facts which 
the Magistrate regarded as constituting 
an offence, but those facts did not constitute 
an offence and therefore, no plea of guilt 
was possible. I therefore set aside the 
conviction and acquit the appellant. 
NA. Conviction set aside. 


PATNA HIGH COURT. 
Criminal Revision Petition No. 293 of 1933. 
July 25, 1933. 
SAUNDERS, J. 
BODHAN GARAIN —PETITIONER 
versus i 


-EMPEROR —OPPOSITE PARTY. 

Penal Code (Act XLV of 1860), s. 182—" Informa- 
tion", meaning 0f— 9 182, if applicable to statement 
made during investigation of a case—Criminal Proce- 
dure Code (Act V of 1898),8. 154. _ 

Section 182, Penal Code, applies toa statement 
made during the ‘investigation of a case. The word 
information. in the section is used with 
reference not to a Police Officer in particular 
but to any public servant. Consequently, the mean- 
ing of the word is not restricted toa first information 
recorded under s. 154, Oriminal Procedure Code, 


. Criminal Revision Petition against an 
order of the Additional District Magistrate, 
Patna dated May 22, 1933. 

Mr. Bldexa Sahay, for the Petitioner. 
Mr. Jaffar Imam, for the Crown. 


. Judgment.—The petitioner has been 
convicted under s. 182, Indian Penal Code, 
and sentenced to undergo rigorous impri- 
sonment for two months and to pay a fine 
of Rs. 50. His appeal against the con- 
viction was dismissed. In the course of 
the investigation of a dacoity the peti- 
tioner informed the Sub-Inspector of Police 
who ` was - conducting it that he had re- 
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cognized a particular person among the 
dacoits with the result that the man was 
arrested and kept in confinement for a 
week. -It has been established that he was 
elsewhere when the dacoity was committed- 
and that the petitioner had cause for 
enmity against him. I see no reason to 
differ from the findings of the courts below 
on the facts. The plea taken on behalf 
of the petitioner that he might have 
made an honest mistake of identification 
is negatived by the fact that the man 
whom he was accusing was his enemy. .1 
have no doubt that it was malice which prc- 
mpted him to make a false statement to the 
Police. ; ; 

“The only question for consideration is 
whether he could he legally convicted 
“under. s. 182 in respect of a statement 
made to a Police Officer in the course of an 
investigation. It was contended’ that the 
word “information” in s. 182 should be 
understood torefer only to a first informa- 
tion recorded under s. 154, Criminal 
Procedure Code. There is no reason why 
the meaning of the word should-be so res- 
tricted. - It is used in the- section with 
reference not toa Police Officer in particular 
but to any public servant. It was next 
argued that the information cannot’ be 
made the subject of a charge under s. 182, 
because it would not be admissible. in 
evidence by reason of the provisions of 
s. 162, Criminal Procedure Code... This 
consideration does not seem to me to be 
relevant; tothe question of the admissibility 
of the statement as evidence does not arise. 
It has been held by this court in an unreport- 
ed case, Hazari Pande v. Emperor Criminal 
Revision No. 537 of 1926, that s. 182- is 
applicable to a statement made during ‘the 
investigation ofa case. The petitioner has 
been rightly convicted and the application 
He will surrender 
to his bail to undergo ‘the rest of this 
sentence. Jo 


ON Application dismissed. 


the suit. 


1933 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Civil Revision Application No. 448 
of 1932. 
August 22, 1933 
STAPLES, A. J. C. 
. Musammat JANISIBAI AND OTHERS — 
APPLICANTS 
versus 
Musammat BHIKAI AND ANOTHER 
—Non-APPLIOANTS. 

Civil Procedure Code (Act V of 1908), O. XXXIII, 
r. 1—Right to sue as pauper—Whether a personal 
right -Death of pauper—Legal representative, if.can 
continue suit as pauper—Proper procedure im such 
cases, x 

The right to sue asa pauper is a personal right and 
dies witù the person and does not survive to the legal 
representative. His legal representative can be sub- 
stituted, in the ordinary course and then, after substi- 
tution, the question whether the representative can 
himself sue asa pauper, which is a personal one, 
must be considered afresh. Ratan Chand v. Munici- 
pal Committee, Hinganghat .7), followed, Manaji 
Rajuji v. Khandoo Baloo (l), relied on, Sivagami 
Ammal v. Gopalaswami Odayar (3), dissented 
from. 

[Case lawreviewed.] |. 

Civil Revision Application from the order 
of the Additional District Judge, Nimar, 
dated August 18, 1932, in C.S. No.8 of 
1930. 

Mr. W. R. Puranik, for the Applicants. 

Mr. S. M. Rahman, for the Non-applic- 
ants. 

„Order. - Thisis an application for re- 
vision of the order of the Additional District 
Judge, Nimar, substituting the non-applic- 
ant Musammat Bhikai as the plaintiff in 
Civil Suit No. 8 of 1930 in place af her de- 
ceased husband Kaluram. Kaluram had 
obtained leave to sue in forma pauperis, 
and his widow Bhikai made an applica- 
tion on June 21, 1932, through the Pleader, 
Mr. Hifazat Ali, whohad previously repre- 
sented Kaluram,.to be substituted in place 
of her deceased husband as plaintiffin 
The application was opposed 
and two preliminary issues were framed 
as follows:— 

“(1). Whether the right to sue aga pauper is a 


personal right and does not survive the deceas-- 
ed's death 


‘(2). Ifso whether the applicant can be brought 
on the record,” Š 


On these issues the Additional District 
Judge found that a legal representative 
ofa deceased pauper plainti can conti- 
nue asuit and that, therefore, the widow 
Bhikai was entitled to be substituted in 
place ofher deceased husband Kaluram. 

: Itis clear, I think, that the Additional 


District Judge, has missed what is really, 582 


the important pointin the case,- namely, 
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whether legal representative of a deceased 
pauper plaintiff can be substituted and 
continue the suit asa pauper, if he him- 
self isnot a pauper. That a legal re- 
presentative can be substituted in place 
ofa deceased pauper plaintiff has been 
held in several decisions and there is no 
decision, as far as I knowto the contrary. I 
would refer to the cases in Manaji Rajuji 
vy, Khandoo Baloo (1),In the matter of the 
Petition of Mary Ann Bil’ (2) and Sivagami 
Ammal v. Gopalaswami Odayar (3). The 
question however, is whether a legal re- 
presentative can continue the suit as a 
pauper, if he is not himself a pauper. This 
question was not considered in the earlier 
Madras case, In the matter of the Petition 
of Mary Ann Bill (2), because it was 
admitted that the executrix Mrs. Bill was 
herself a pauper. In the Bombay case 
Mr. Justice Davar has clearly held that 
a legal representative of a pauper plaint- 
iff, who is not himself a pauper, cannot be 
allowed to continue the suit as a pauper, 
though he may be allowed to be substi- 
tuted as the legal representative of the de- 
ceased pauper plaintiff and continue the 
suit upon payment of court-fees. This 
case has been dissented from by Mr. Jus- 
tice Srinivasa Aiyangar in Sivagami Ammal 
v. Gopalaswami Odayar (3), and that learn- 
ed Judge has held that a legal represen- 
tative can continue the suit of a deceased 
pauper plaintiff asa pauper, even though 
he himself is not a pauper. With all due 
respect I am unable to agree with the view 
expressed by the learned Judge.andI am 
of opinion that his reasoning at page 394*, 
that the fact that leave to suein forma 
pauperis is a personal right is no reason 
for ho'ding that the legal personal repre- 
sentative loses that right, is, I think, uh- 
sound. I agree that leave to sue in forma 
pauperis is a personal right,and this has 
heen held in the case cited by the learned 
Judge Mohammad Zaki v. Municipal Board 
of Mainpuri (4) and has also been held 
in Lalit Mohan Mondal v, Satish Chandra 
Das (5) and in Kavuri Subbiah v. Yabursu. 
Bala Tripurasundara Boyamma (6). Both 
these latter cases have been cited by the 
Additional ‘District Judge, but he has, I 

(1) 11 Ind, Cas 724; 36 B 279; 13 Bom, L R 577. 

(2) 7 M 340. 

(3) 87 Ind, Oas. 372; 48 M LJ 390; (1925) MW & 
176: A IR 1925 Mad. 765; 22 L W 586. 

(4)47 Ind Cas 577;16 A LJ 440, 

(5) 33 01163; 4 OL J 234, 

(6) 110 Ind. Cas. 318; 51 M 697; (1927) M W- N 886; 
27 L W445: A IR 1928 Mad. 278; 4 M L J 
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think, misunderstood them. Jtis true that 
both the cases were concerned with applica- 
tions for leave to sue in forma pauperis in 
which the applicant had died before leave 
had been granted, and the legal represen- 
tative was applying to continue the applica- 
tion and not the suit, as the application 
had not yet been registered as a suit. At the 
same time, the principle that the applica- 
tion or thé leave to sueis a personal right 
isthe same in both cases. 
` I would, however, now draw the following 
distinction. When a person obtains leave 
to sue in forma pauperis, he has two 
positions; first, his positio as a paupér 
maintaining & suit without payment of 
court-fées, which isa personal right; and 
secondly, the position of an ordinary plaint- 
iff. The first right, namely, the right to 
sue asa pauper, is strictly a personal: one 
and I would hold, following my decision 
in Ratanchand v. Municipal Committee, 
Hinganghat (7), that it dies with the 
person-and that such right does not survive 
‘tothe legal representative. Thé legal re- 
presentative, howéver, can be substitiited 
for the deceased: plaintif in the ordinary 
course’and then, after’ swhstituticn, the 
‘question whether the representative’ can 
hitnself sue as a pauper, whichis s- per- 
Sonal one, must be considered: afresh, 
‘This, I think; is strictly in accordance with 
the décision in Lalit Mohan Mondal 7. 
Satish Chandra Das (5) and Kavuri- Sub- 
biah Yabursu'v. Bala Tripurasundara 
Boyamma (6). On this view of the case thé 
other contention put forward by the learn- 
ed Counsel for the applicant that the right 
to sue does not survive in such cases need 
not be considered, because, as pointed out, 
it isnot the right tosuethat is a perso- 
mal one dying with'the plaintiff, ‘but thé 
‘Nght to sue as a pauper The right to 
sve will survive asin all other cases, but 
the personal right to sue asa pauper will 
hot survive, and the legal representative 
will have to continue’ the’ suit either as a 
pauper on afresh application that heis a 

‘pauper or où payment of court-fees. 

I, therefore, set aside the order of the Ad- 
ditional District Jud ge and, while holding 
that the non-applicant Bhikai can 
be substituted as a plaintiff in place 
əf her deceased husband Kaluram, direct 
that a fresh inquiry be made with regard 
to her being a pauper. If she is found 
to bea pauper, shecan maiùtain the suit 


(7) 130 Ind. Cas. 86;27 NLR 237; a I R 1931 
Nag. 9; Ind. Rul, (1931) Nag. 22, 
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as a pauper; if on the other hènd; it is 
found that she is not a pauper, she can only 
maintain the suit upon payment of. court- 
fees. Costs of this application will be 
borne by the non-applicant Bhikai. I fix 
Pleader’s fees at Rs. 25. 

N. Application allowed. 


LAHORE HIGH COURT. 
First Civil Appeal No. 618 of 1929. 
January 24, 1933. 
Broapway Acta, C. J. AND MONROE, J. 
HAR PARSHAD—Paritronir— 
APPELLANT. 


versus 
THe COMMITTEE or MANAGEMENT 
or GURDWARA HERAN AND ANOTHER 
-- DEFENDANTS RESPONDENTS: 

Sikh Gurdwaras Act (VIIL of i925), ss 3, 
18 (1) (g)— Government declaration that aw institution 
is: a gurdwara—High Court's power to consider: if 
declaration is justified—Presumption under s. 18 (I) 
{g)— When arises. 

Wheré the Government: has made’ a declaration 
that an institution isa Sikh Gurdwara, it is not 
open to the: High-Gourt to consider whether the 
declaration is justified by the circumstances: 


Where itis admitted that a property descéndéd 
from d mahant to'his chela and from bim: as ®ahant 
to the successor-in-offiée,-3. 18 (1)-(g), Sikh. Gurdweras 
Act, applies and a rebuttable presumption that the 
land belongs tothe Gurdwara’ arises. 


First Civil Appeal from the decree’ of the 
Sikh Gurdwara- Tribunal, Lahore, dated 
February 18; 1929. 

Mr: J. N. Aggarwal, Diwan Mehr Chand 
and Mr. S. L. Puri, for the Appel 
lant. 

Mr. Bhagat Singh, for the Respondents. 

Monroe, J.—This is an appéal 
from an order of the Sikh. Gurdwara 
Tribunal dismissiig the appellant's claim 
that certain specified parts of the prop- 
erty described iu Notification No, 182 
-G dated August 1, 1927, belongs to him 
and not to Gurdwara No. 168 situate at 
Heran. 

Mr. Justice Coldstream has set out all the 
evidence presented to the Tribunal and 
it would serve no useful purpose 
to recapitulate it. It is admitted by 
the appellant that the property in dispute 
descended from one Mukat Ram, Mahant, 
to his Chela- Sarup Das, and from: him, as 
Mahant, to Har Parehad, the appellant. 
Tho - presumption: created. by the - Sikh 
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Gurdwaras Act s. 18 (1) (g) therefore applies. 
To rebut the presumption, itis argued that 
inthis case we are not concerned with a 
Single institution only but with two, one 


the Gurdwara declared so to be under the’ 


provisions of the Act, the second en institu- 
tion having no connection with Sikhism to 
which the statutory presumption is inapplic- 
able. This theory is not ‘supported by 
any evidence—the line of mahants goes back 
through ten generations and ,the various 
properties have all descended together, and 
in all the documents there is nothing what- 
ever to suggest that- there were at any time 
separate institutions in existence. 

The second line of.attack taken by the 
appellant was that-he had acquired a title by 
limitation: again, there is no evidence to 
support.him’-and before us, the claim that 
the possession .of the appellant has been 
adverse was not pressed. 3 

The claim of the appellant was in this case 
concluded by the Government's declaration 
that the institution with which we are con- 
cerned was a Sikh -Gurdwara. It is not 
open to us to consider whether that declara- 
tion is justified by the circumstances. We 
must accept it and give ‘to it its full 
effect. i ' 


Accordingly I would dismiss this appeal 
with costs. 


Broadway, Actg. C. §.—Admittedly, ihe 
‘property now.in question was at one timeiin 
possession of Mukt Ram. Some of the prop- 
erty devolved upon Mukt Ram -as a suc- 
cessor to his Guru Mahant Gursarn Das. 
The remainder of the property.-he himself 
acquired. It has been further -admitied 
that this properly-devolved first upon Mukt 
Ram's chela Sarup Das and then -on the 
death of Sarup Das on his chela Har 
Parshad the present appellant. That these 
devolutions of the succession to the property 
in -question were from office holder to the 
successor-in-office as such has not been 
seriously contested. In fact that the ap- 
pellant himself practically admits this in 
his statement at page 19 of the printed 
book where he says that had his rival chela 
Gopal Das become mahant he would ‘have 
got the land. In these circumstances the 
presumption created by s. 18 sub-cl. (1) (9) 
of the Sikh Gurdwaras Act of 1925 applies 
and it -must be presumed that this land 
belongs to the Gurdwara. This presump- 
tion is no doubt. a rebuttable one but the 
evidence on the record cannot be said to 
rebut it. Indeed the learned Counsel for 
the appellant did not claim that this pre- 
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sumption had as a matter of fact been 
rebuited. I therefore concur in the order 
proposed, 


N. Appeal dismissed. 


CALCUTTA HIGH COURT. 
Criminal Appeal No. 999 of 1932. 

June 16, 1933. 
LORT-WILLIAMS AND McNair, JJ. 
GARIBULLA SHEKH AND OTHERS— 

APPELLANTS 
VETSUS 
EMPEROR RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s 297— 
Trial by Jury—Charge—Duty of Judge—Abstract 
principles of law, if to be explained to Jury 
Necessity of explaining particular sections „of the 
Penal Code which apply to the case~Duty to record 
Judge's expianation of the law to the Jury. ea 

In a-trial by Jury it is quite unnecessary to ex- 
plain to the Jury, or to lecture the Jury upon 
.abstract.principles of law.or abstract theories of. proof, 
The Judge's duty is to apply these principles and 
theories ‘to concrete instances which aries in trials. 
Thus, instead of explaining to the Jury the theoretic 
Principles of proof, itis his duty -to deal with spe- 
.cific pieces of evidence, and facts given in evidence, 
and tell the Jury whether or not they are evidenca 
which-the Jury must consider in that particular 
case. Although :the Judge need.not -explain to the 
Jury abstract principles of law, he must explain 
those particular sections of the Penal Code which 
apply tothe particular case which the Jury are 
trying, and he ought to set out in the copy ‘of the 
charge-which is sent.up with the record, bis explana- 
-tion in sufficient detail to enable the High ‚Court sto 
‘ascertain whether he has properly explained the law 
about the offences with which the accused are 
charged, tothe Jury, ees 


Messrs. Fazlul Hug and Joges Chandra 
Sinha, for the Appellants. f 

Mr. Jitendra Mohan Banerjea, for the 
Crown. 


Judgment. -These appellants were 
charged with three others under 
ss, 148, 324, :304, Part II (two counts), and 
304 Part II read with s. 149, of the Indian 
Penal Code, and tried by the Additional 
Sessions Judge of Mymensinghand a Jury, 
Garibulla was found guilty under ss, 324 
and 301, Part II, the latter for causing 
the death of two persons. They also found 
him guilty under s., 148. The other six 
appellants were found .guilty under ss. 148 
and 304, Part Ilread with 5.149. The re- 
maining accused were found not guilty.” 
The learned Judge sentenced the .appel- 
lants to various terms of imprisonment. 

The trouble which occasioned this trial 
arose, as so often happens, over the posses- 
sion of a particular piece of land claimed 
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by opposite parties. Both parties gave 
information aboutthe fight “and the only 
question which the Jury had todecide was, 
who were the aggressors. This turned on 
the question of possession. According to 
the prosecution, their witnesses were en- 
gaged in transplanting paddy on the land 
when the opposite party came up and 
attacked them with daos, lathis, etc. The 
result was that two men died and others 
were seriously injured. Garibulla was the 
man whoattacked one of the witnesses, 
Fateh Ali, with a dao so that he seriously 
injured him, and Misser Bap and Abdul 
Jabbar on the head with a plough so that 
they both died the first soon afterwaids 
and the second two months afterwards in 
hospital. 

The learned Advocate who appears for 
the appellants has raised various points 
of criticism of the charge. Firstly, he says 
that the learned Judge has stated as 
follows :—‘‘Proved” defined and “reasonable 
doubt” explained: Section 3 of the Evi- 
dence Act, His argument is that the 
learned Judge ought to have stated in 
extenso what he said to the Jury on these 
points. Immediately before this sentence 
the Judge has stated, that if a reasonable 
doubt remains in the minds of the Jury, 
they are bound to give the accused the 
benefit of the doubt. With regard to 
“proved”, I can never understand why 16 
is thought necessary for the Judge to read 
out, or explain definitions of words used 
in the various Codes to the Jury, It is 
quite unnecessary to explain to the Jury, or 
to lecture the Jury upon abstract princi- 
plesof law or abstract theories of proof. 
Such matters are fit for law students and 
others who wish to make a study of the law. 
The Judge’s duty is to apply these princi- 
ples and theories to concrete‘instances which 
arise in trials. Thus, instead of explaining 
to the Jury the theoretic principles of proof, 
it is his duty to deal with specific pieces 
of evidence, and facts given in evidence, 
and tell the Jury whether or not they are 
evidence which the Jury must consider in 
that particular case. To start off in a 

- charge with. a long disquisition on abstract 
principles is-sure to confuse the Jury. 
Moreover if such a practice is encouraged, 
ib leads learned Judges to rely upon such 
theoretical explanations of the law, and fail 
to give that guidance about concrete 
facts and instances in the trial, which it 


is so necessary for them to give to the: 


Jury if they are to be"“bf any use to them 
jn arriving at their“ verdict. Obviously, 
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though the Judge need not explain to 
the Jury abstract principles of law, he 
must explain those particular sections of 
the Indian Penal Code, which apply to 
the particular case which the Jury are 
trying, and he ought to set out in the copy 
of the charge which is sent up with the 
record, his explanation in sufficient detail 
to enable us to ascertain whether he has 
properly explained the law about the offences 
with which the accused are charged, to the 
Jury. It isnot for us tosay how this is 
to be done, and we cannot fail to reco- 
gnise the difficult position in which the 
Judges in the moffusil are placed when 
they have to deliver their charge orally 
to the Jury possibly in the vernacular, 
and afterwards have to prepare in Eng- 
lish, what is supposed to be an exact 
reproduction of what they said to the 
Jury. The only remedy for this state of 
affairs will be when it becomes possible_to 
employ Shorthand Writers in all the courts, 
who will be able to take downeilher in 
English or Bengali or whatever . the verna- 
cular tongue may be, the exact words with 
which the Judge charges the Jury. 

The other point raised by the learned 
Advocate is that the law with regard to 
private defence of self or property has 
not been fully explained. We _ cannot 
agree with this criticism. The learned 
Judge has referred to this point .at several 
places in his charge, and has explained 
how a party when attacked must defend 
himself, or whenhe is in possession of the 
property andis attacked, may protect his 
own property, but that he must not inflict 
more harm than is necessary for the purpose 
of defending himself or his property and 
that if hé does exceed it, he loses the 
benefit ofthis defence. This is a sufficient 
note of whatthe Judge said to the Jury 
and we find no misdirection in this charge. 
Consequently this appeal must be dis~- 
missed. 


The appellants Nos. 2 to7 who are on 
bail must surrender to their bail and serve 
out the unexpired portion of the sentences 
imposed upon them. 


Ne Appeal dismissed. 
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LAHORE HIGH COURT. 
. Letters Patent Appeal No. 124 of 1928. 
February 22, 1933. 

Saapt Lat, O. J., AND BROADWAY, J. 
SITA RAM AND ANoTHER—CKEDITORS 
—ATPELLANTS 
Versus 
KARTAR SINGH AND ofHERS—CREDITORS 
snp OFFICIAL RECEIVER, RAWAL- 
PINDI— RESPONDENTS. 

Provincial Insolvency Act (V of 1920), s. 88—A 
drawing money from bank by deposit of title deeds— 
B paying money to bank and taking back title deeds— 
Adjudication of A as insolvent—B, if can be subrogat- 
ed tothe bank. 

A by depositing certain title deeds secured 
Rs. 10,000 from a bank. An arrangement was entered 
into between A and B by which B advanced to A 
the sum of Rs. 35,000 of which Rs. 10,00 were paid 
tothe bank and the title deeds taken back. A was 
adjudicated insolvent and the Official Receiver took 
possession of his property. B put forward a claim, 
inter alia, that qua thesum of Rs. 10,000 he was in 
equity -entitled to be subrogated to the bank: 

- Held, that it was clearly the intention of the parties 
that out of the Rs. 35,.C0 advanced by B the debt 
due to the bank was to be liquidated and that the 
payment to the bank must be deemed to have been 


made by B and hence he was entitled to be subrogat- 
ed tothe bank. 


. Letters Patent Appéal against a judgment. 
of Mr. Justice Dalip Singh, passed in Civil 
Appeal No. 417 of 1928, dated June 2, 1928, 
reversing that of the District Judge, Rawal- 
pandi,dated December 12, 1927, affirming 
that of the Insolvency Judge, Rawalpandi, 
dated August 22,1927. 

Messrs Shamair Chand and Hans Raj 
Sawhney, for the Appellants. 

Mr. Jagan Nath Aggarwal, for the Respon- 
dents, ` 

Broadway, J.—One Pindi Das of Rawal- 
pindi was indebted to the Punjab National 
Bank in the sum of Rs. 10,000, payment of 
this amount being secured by the deposit of 
certain title deeds. 

On May 27, 1924,an arrangement was 
entered into between the said Pindi Das 
and one Sardar Natha Singh by which the 
latter advanced to the former a sum of 
Rs. 3,900 of which Rs. 10,000 were paid to 
the Bank and thetitle deeds taken back. 

On this date two documents were executed 
by Pindi Dasin favour of Sardar Natha. 
Singh: 

(1) a promissory note for Rs. 35,000 and 

(2) an agreement. 

In the promissory note Pindi Das under- 
took to pay the sum of Rs. 35,000 ‘on. 
demand” together with “interest thereon at. 
15 per cent.per mensem from this date to date 
of payment in full as per deed executed to-day” 

The deed referred to was obviously. the: 


agreement in which the transaction was set . 
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out in detail and certain propérties charged 
with the payment of the sum of Rs. 35,000 
the payments to be made in certain 
specified instalments. In this document it 
was recited that the properties then 


' charged were free from encumbrance and 


that their title deeds had been deposited 
with Sardar Natha Singh. The said title 
deeds together with the document itself were 
to be returned to Pindi Das on his repay- 
ing the sum advanced with the interest 
thereon. 

On February 6, 1926, Pindi Das was 
adjudicated an insolvent and his property 
vested in the Official Receiver. Sardar 
Natha Singh put forward his claim as a 
creditor under the promissory note for 
Rs. 35,000 and at the same time contended 
that he was .a secured creditor inasmuch 
as he held an equitable mortgage on the 
properties to which the title deeds related as 
the said deeds had been deposited with him. 
In support of his contention he produced 
the promissory note and the agreement of 
May 27,1924. Hisclaim to be a secured 
creditor was rejected by the Insolvency 
Court and on appeal by the learned District 
Judge, it being held that the agreement was 
really a simple mortgage-deed which could 
not be admitted fur want of registration. 
_A further contention that, in any event, qua 
the sum of Rs. 10,000 he was in equity 
entitled to be subrogated to the Punjab 
National Bank, was also disallowed. 


Sardar Natha Singh having died his son, 
Kartar Singh, then preferred a second 
appeal to this court which came before a 
Judge sitting in Single Bench before 
whom was urged, firstly, that Sardar 
Natha Singh, by virtue of the 
deposit of title deeds which accompanied 
the execution of this agreement, was a 
secured-creditor to theextent of Rs, 35,000 
qua the properties mentioned in that agree- 
ment, and secondly, thatin equity Sardar 
Natha Singh was entitled to be subrogated 
tothe Punjab National Bank qua the sum 
of Rs. 10,000 paid to the bank in liquidation 
of their doubt. 


Thelearned Judge held that the agree- 
ment embodied the terms of the transaction 
‘between Pindi Das and Sardar Natha Singh 
and that no equitable mortgage by the 
‘deposit of title deeds could be proved 
aliunde, but that qua the sum of Rs. 10,000 
Sarcar Natha Singh was entitled to be 
subrogated tothe Punjab National Bank and 
held that he was to that extent a secured 
creditor. - - - Z eg 
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Both parties being dissatisfied with this 
result separate appeals have been filed 
under cl. 10 of the Letters Patent. In one 
the creditors claim that the doctrine of 

` gsibrogation does not apply in this case, 
and in the other Kartar Singh, son of 
Sardar Natha Singh, urges that an equitable 
mortgage was provable, and had been 
proved, covering the entire amount of 
Rs. 35,000. | 

Kartar Singh’s appeal need not detain 
us long. An examination of the agreement 
in question. makes it clear that it constitutes 


the bargain between ‘the parties and 
the question is, therefore, concluded 
by the. decision of their Lordships 


ofthe Judicial Committee in Subramonian 
v. Lutchman,(1}. ‘I would, therefore, dismiss 
this appeal. f l ; 
The question of subrogation involved in 
the creditors’ appeal is a little more difficult. 
Mr. Shamair Chand urged that inasmuch gs 
the money in question (i. e., Rs, 10,000) had 
been paid to the bank by Pindi Das their 
lien ‘on the properties to which the title 
deeds related game to an end,and therefore, no 
question of subrogation arose. He cited 
various authorities in which the payments 
had been madé by the person claiming to 
be subrogated. Ido not think it necessary 
to discuss these authorities as I consider 
that when the transaction as a whole is 
examined, (and I think it must-be examined 
in its entirety) there can be no doubt that 
the Punjab’ National Bank was paid off by 
Sardar Natha Singh and it seemsto me 
immaterial whose hand actually -paid the 
money.over. Tt-was clearly.the intention of 
the parties that out of the Rs. -35,000 
advanced by Sardar Natha Singh the 
debt due tothe bank was to be liquidated 
and I havenodoutthat the payment :to the 
bank must be.regarded as having been made 
by Sardar NathaSingh. | 

-I would, therefore, dismiss this appeal as 
well. Inthe circumstances I-would leave 
‘the parties to bear theirown costs in both 
appeals in this court. 


Shadi Lal, C. J.—I concur. 
N. ~ Appeal dismissed. 


(1) 71 Ind. Cas. 650; 50 Oal. 33°: A 1.R 1923 P O 60; 
44M LJ 602; 32 M LT 184 25 Bom L RARA IR 
66; 2 Bur. L J 25:38 OL J 41; 18L W 446 (1923) M 
WIUN 762; 28 O.W N1;50I A77-(P. 0.). 
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RANGOON HIGH COURT. 
Criminal Revision No. 120-B of 1933, 
< May 11, 1933. 
Mya Bu, J. 
YACOOB APPL10ANT 
Versus 
EMPEROR. Opposite Party. 

Penal Code (Act XLV of 1860), s. 420—Cheating— 
Accused receiving money for bribing public servant— 
Prosecution „for cheating in respect of the money, if 
can be maintuined— Illegal contract—Evidence ‘Act 
(I of 1872), s. 138 Accomplice, meaning of. 

Where while certain pereons were being tried for, 
an offence, the accused representing that he could 
influence the court in their favour received money 
from them and on his being prosecuted for cheat- 
ing pleaded that the money having been received 
for an illegal purpose, it should not form the basis 
of a prosecution : 5 i ‘ 

Held, that such a contention was 
Emperor v., Jani Hira (1;, distinguished 

‘Accomplices aré those who are in some 
other connected with the offence in 


unsound, 


e _ way or 
question, 


Mr. D. C. Munshi, forthe Applicant. 

Judgment. - Thisis an application for 
revision of the conviction and sentence of 
18 months’ rigorous imprisonment and a 
fine of Rs. 500 passed on the applicant, 
under s. 420, Indian Penal Code. The 
offence alleged was that during the pend- 
ency of a case under the Opium Act against 
Maung Tsan, Maung San, and one Po 
Tun, younger brother of witness Maung- 
Wa Leinda, in the Court of the Fourth 
Additional Magistrate of Nyaunglebin, 
the applicant representing that if Rs. 150 
was given to him he would go and speak 
to the Magistrate and see that the case was 
quashed induced Maung Tsan, Maung: San- 
and Maung Wa Lienda to deliver Rs. 150: 
that by a further representation that the 
Magistrate refused to accept Rs. 150 on 
the ground. of inadequacy induced the same 
persons to deliver Rs. 150: and that "by a 
still further representation that for an 
acquittal of all the accused a sum of 
Rs. 200 more was required induced the same 
persons to deliver a sum of Rs. 100 and to 
agree to the paymentof a further. sum of 
Rs. 100 thereafter. From the evidence of 
the Magistrate concerned there can ` be-no 
doubt that the representations were false. 


‘To prove these representations and the pay- 


ment of the money to the applicant there 
is the evidence of Maung Tsan, Maung San 
and Maung Wa Lienda supported by the 
evidence of Maung Po Oh and Maung Po 
Kyaw. The trial Court and the lower 
Appellate Court have accepted their 
evidence. < 

The learned Advocate for the applicant 
contends that as they are in the position of 


z% 
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accomplices‘their evidence should not be 
relied on without being corroborated by 
other testimony in material particulars. 
It must be remembered that these witnesses 
are not testifying to a case against the 
Magistrate for the receiving of a bribe, 
Therefore, they are not parties to any 
bribing.. whatever, and the case for the 
prosecution was what there was infact no 
‘such bribery. Accomplices are those who are 
in some way or other connected with the 
-offence in question The offence here is the 
offence of cheating by Yacoob, and it is not, 
-and cannot be suggested that the wit- 
nesses either joined in, or abetted, or were in 
any other way connectel with the act of 
cheating or deception which Yacoob. is 
alleged to have practised upon his victims. 
Be that as it may, in the circumstances of 
this case there is ample justification for 
the reliance placed by the lower Courts 
upon the testimony ‘of these] witnesses. [His 
Lordship. considered the evidence and 


proceeded}. I see no sufficient reason to - 


think that the conviction is wrong upon 
the evidence in this.case. < 
The learned Advocatefor the applicant 
.contends that,.as an matter of law; the 
money having been paid for an illegal pur- 
pose, namely that of biibing a Magistrate, 
-a prosecution for cheating in regard to-the 
. money should not be maintained in a 
court of law. The ground upon which this 
argument is based is that the contract being 
for an illegal purpose is not enforceable at 
_law,and therefore, should not form . the 
basis of a prosecution. I am ‘unable to 
accede to this contention. There is no 
authority in support of this proposition 
except that. pointed out- by the learned 
Advocate for the applicant, namely.: 
Emperor v Jani Hira (1), which in my 
view does not purport to lay down a general 
: principle applicable to such facts . and cir- 
cumstancesas are set out in the case before 
‘me. Asyegards the sentence I view this 
. offence as avery grave one because it is 
‘extremely dangerous: to. the position of a 
Judicial Officer to have false representations 
affecting his integrity. and reputation, made 
to litigants. To deal with the culprit in:a 
case like this leniently .will be te belittle 
the importance of the reputation of Judicial 
- Officeis,to themselves and to the public 
and in view of the previous conviciions I 
‘do not -consider that the sentence is 
‘undulysevere. The application is dismiss- 
$ ed, ° 3 : j à ao i 
"ON... .| 2 Application dismissed.. 
b (1) 15 Ind. Cas.-793; 13 Or, L J 621; 14 Bom L R 503. 
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-. LAHORE HIGH COURT..:- > 
Second Civil Appeal No. 1714 of 1932. 

- March 2, 1933: Ak ; 

TEK CHAND, J.- : 

GULZARI LAL—PLArntirr —APPELLANT : 
` versus < = 
-_ Tar MUNICIPAL COMMITTEE, : 

LUDHIANA, raroucH Tar ; 
SECRETARY—DEFENDANT 
— RESPONDENT. : 

Punjab Municipal Act (III of 1911), s. 172—Notice 
-issued by Municipal Committee in part beyond its 
powers— Notice, if bad in its entirely. 

Where the notice given by the Municipal Com- 
-mittee under s. 172, Punjab Municipal Act, is in part 
‘within. the powers conferred on t.e Municipality 
:@ad in part beyond its powers, it must bə treated 

as bad in its entirety, In re Madras Railway 
“Company (1), relied on. 


Second Appeal from the decree of tLe 
District Judge, Ludhiana, dated August 10, 
1932. . ' ' : 
; Mr. Shamair . Chand, for the Anpel- 
ant. 

Mr. Mohammad Monir, for the Respon- 
dent. 

- Judgment.—It has been concurrently 
‘found by the courts below that, ın front 
‘of a room-in the upper storey of his 
‘house, the plaintiff had an old unroofed 
projection overhanging the street which had 
existed for over 380 years, that recently 
‘he has repaired this projection and, in 
doing so he has reduced the width by six 
inches and has constructed a roof of tin-sheets 
„ón the projection. i f | 
“The Municipal Committee first served on 
‘the plaintiff a notice unders. 172 of the 
-Punjab Municipal Act - calling-upon him to 
‘demolish the entire projection including the 
‘old structure, within thirty days. Plaintiff 
‘failed to comply with this notice, and the 
Committee issued another -notice tinder 
8. 220 requiring him to remove the entire 
projection within. six -hours, failing which 
the Committee would demolish it at its own 
expense. A 

On receipt of this notice the plaintiff 
brought a suit against the Municipal Com- 
mittee for an injunction restraining the 
Committee frcm demolishing the projection. 
‘The suit was decreed by the trial Court, 
but on appeal the learned District Judge 
has maintained the decree prohibiting the 
Committee from demolishing the lower part 


-of the projection only but has dismissed-the 


„suit so far as the newly constructed tin roof 
“is” concerned. SANE f ; 

“ The case of the Municipal Committee 
vin the trial Court was that the entire 
projection was new, The plaintif, how- 
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‘ever, contended that the wnroofed projec- 
tion had existed for more than 30 years, 
that ils width was 4' 3”, that in repairing 
it the width has been reduced to3'9” only, 
and that this portion has been recently 
roofed with tin sheets. Asstated already the 
courts below have found that the facts’are 
as stated by the plaintiff and that the lower 
portion of the projection has existed for 
more than thirty years. The notice uncer 8.172 
issued by the Committee, however, requir- 
ed the plaintiff to demolish the entire pro- 
jection, including the portion which had 
existed for thirty years. The question for 
-determination, therefore, is whether failure 
to: comply with a notice which contains 
two directions, one of which is good and 
‘the other bad, makes the owner of the 
‘structure liable for the penalty laid down 
‘in s. 220. In my opinion the answer 
to this question is in the negative. As 
‘held’ by Arnold White, ©. J., in In re 
` Madras Railway Company (1), 
.. “Where thé notice is in’ part within the powers 
-` conferred on the Municipality and in part beyond 
its powers, it must be treated as bad in its entirety. 
To hold otherwise would impose upon the defend- 
ants “the obligation of picking out from the notice 
the requirement which it was within the power of 
‘the Municipality to call upon them to carry out”. 
Following this authority I hold that the 
- notice issued under s. 172 by the Municipal 
Committee in this case was invalid, and 
the trial Judge had rightly decreed the 
- guit. I express no opinion as to whether 
‘in the circumstances of the case the 
Municipal Committee can now issue a fresh 
. notice to demolish the newly constructed 
roof, i . 
_ [accept the appeal, set aside the judgment 
_of the learned District Judge and restore 
that of the trial Court with costs throughout. 


a Pay Appeal accepted. 
elr e. ` 
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RANGOON HIGH COURT. 
SPECIAL BENCH. 
Civil Reference No. 12 of 1933. 
July 12, 1933. 
Pace, C. J., Das anp Mya Bu, JJ. 
COMMISSIONER or INCOME-TAX, 
BURMA—REFEREE 
versus 
SOLOMON & SONS—Asszsszzs ` 
Income Tax Act (XI of 1922), s. 10 (2) (vi)—“Ori- 
` ginal cost thereof to the assessee’—Interpretation of 
—Assessee acquiring property otherwise than by pur- 


chase— Original cost—Calculaticn of—Probate charges 
— Whether can be deducted, 


The words “the original cost thereof to the assessee" 
jus. 10 (2) (vi), Income Tax Act, refer to the assessee 
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defined in s. 2 (2) of the Act, that is, the person by 
whom income-tax is payable. Commissioner of Income ° 
Taz, Bombay v. Saraspur Mills Company, Ltd. (1) 
and Motiram Roshan Lal v. Commissioner of Income 
Taz, Bihar & Orissa (2), referred to. Massey & Co v. 
eal ad of Income Taz, Madras (3), dissented 
rom 

16 cannot have teen intended by the Legislature 
that no allowance should be made for depreciation of 
“ buildings, machinery, plant or furniture” belonging 
to the assessee merely because the assessee had ac- 
quired title to the property by bequest and not by 
purchase. It may be that it is casus omissus and there 
would be force in such a contention, The intention 
of the Legislature in using the words “the original 
cost thereof to the assessee,” was that the owner to ke 


assessed should not receive an allowance for deprecia- 


tion based ona capital value of the property higher 
than or different frem the value of the property to 
the assessee at the time when he originally acquired 
it. 

Where the assessees acquire the property otherwise 
than by purchare “the original cost thereof to-the . 
assessee” means, and is the real valve of the property 


‘at the time when the assessees acquired it kes tle 


experditure peceerary for tle purpose of com leting 
the title The probate charges acturlly paid by the 
assessees will Le included in such expenditure. 


Order of Reference. 
The following care. is refened to the 

High Court in accordance with the provisions 

ofs. 66 (2), Income-tax Act, 1922 Messrs. 


-E. Solomon & Sons (hereinafter called the 


assessees) are a firm doing business in 
Rangoon as General Merchants and sup- 
pliers of water. The business was original- 
ly owned by Mr. Sassoon Solomon, whs died 
in 1922 and bequeathed it to his thiee 
sons, who continued it. At the time of 
Mr. Solomon’s death, the buildings, plant, 
machinery and other depreciable assets of 
the business were valued at Rs. 9,17,760, 
and depreciation was allowed on this figure 
inthe years 1922-23 assessment. When in the 


: years 1923-24 assessment came to be made, 


the Income-tax Officer took -the view that 
he should adhere strictly to. the provisions of 
the Act. Section 10 (2) (vi), which deals with 
Depreciation Allowance, provides that it 
shall be based on the original costs of 
the asset to the assessee, subject to the pres- 
cribed particulars being furnished. Rule 9 
prescribed the particulars, one of which 
is original cost. The assessees were un- 
able to give the original cost, and relied 
on the valuation made after their father’s 
death. The Income-tax Officer therefore 
rejected the claim for depreciation, because 
the conditions laid down in the Act were not 
satisfied. That position has been maintained 
by the Income-tax Officer and acquiesced 
in by the assessees in all assessments up to the 
assessment now in dispute, that is for 1932- 
33. In the years 1932-33 assessment, a copy of 
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whicn 1s attached and marked ‘A’, deprecia- 
tion on these assets was again refused. 
This was upheld on appeal; a copy of the 
appellate order is attached and marked ‘B’. 
Being dissatisfied with the appellate order 
the assessees have asked me to refer two 
questions io the High Court. The question 
which I refer is: 

‘In the circumstances of this case, was there any 
‘original cost’ of the assets to the assessees and if so 
how is it to be ascertained ?” 

The assessees' contention is that they 
succeeded to these assets by bequest, 
and that the “original cost’ is the value 
of the assets at the time the bequest took 
effect. This contention appears to me to 
be based on a fundamental misconception 
as to the difference between “cost” and 
“value.” The “original cost’ of an-asset to 
the assessee is obviously what the assessee 
has paid for the asset. In this connection, 
I refer to the case of the Commissioner of 
Income tax, Bombay v. Saraspur Mills Com- 
pany Limited (1), Civil Reference No. 3 of 
1931, Bombay High Court judgment dated 
August 19,1931, Here, apart from any 
charges such as probate charges, it is 
clear that the essessees as indivicuals have 
paid nothing for the assets. The only ques- 
tions then that appear to arise are whether 
charges such as probate charges can be 
considered as cost or ihe assets, and whe- 
ther the fact ihat the assets are now part- 
nership assets makes any difference to the 
position. By “cost of plant for deprecia- 
tion purposes, is meant the full costs of 
placing the plant in a condition to work. 
Thus the cost of erecting the’ plant is in- 
cluded. On this analogy it might be ar- 
gued that probate charges are for -the as- 
sessees, expenditure necessary in order to 
get full control of the plant. If they are 
not paid, the assessees might not be able 
to keep the plant and work it. It is argu- 
able, therefore, that they are analogous to 
the cost of erecting the plant. Onthe other 
hand, the more correct view appears to be 
that these charges are of the nature of charg- 
es for the transfer ofthe property, and le- 
gal costs of transferring capital assets 
would not, for example, be considered in 
ordinary income-tax practice, to be part of 
the cost of the assets for the purpose of 
depreciation. I am therefore of opinion 
that the original cost of the assets to the 
assessees aS individuals was “nil.” 

- The question then is whether bringing 
the assets.into the partnership made any 


(1) 137 Ind. Gas. £98; A T R1932 Bom 216; £6 B 329; 
34 Bom. L R 104; Ind Rul. (1932) Bom, 348, 
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difference. Í do not think thatitdid. A 
partnership is nothing but the individuals 
composing it, and this isnot a case where 
one person took over assets ata valuation 
from another. I would answer’the question 
réferred, therefore, by saying that there 
was no “original cost” of the assets to the 
assessees, and nothing therefore on which 
depreciation could‘be allowed. | 
~ Mr. A. Eggar, for the Commissioner. 

Mr. Kalyanwala—for the Assessees. 

Opinion. 

Page, C. J—The question referred 
is : 
~ “fn the circumstances of -this case was there 
any “original cost’ of the assets t`the assessees 
and if so how is it to be ascertained ?” 

The facts are fully set out in the refe- 
rence, and need not be repeated. Section 
10 (2) (vi), Income-tax Act (11 or 1922), runs 
as follows : 

(yi) In respect of depreciation of such buildings 
machinery, plant or furniture: being the property of 
the assessee, a sum equivalent to such percentage 
on the original cost thereof to the assessee as 
may in any case,or class of cases be prescribed; 

Provided that i 

(a. the prescribed particulars have- been duly fur 


nished.” ae : f 
. I am of opinion that the words “the ori- 


ginal cost thereof to the assessee” refer 
to the assessee as defined in 8. 2 (2) of the 
Act, that is, the “person by whom income- , 
tax is payable.” The construction that I 
pat upon these words coincides with that 
placed upon them by the Bombay High 
Court in Commissioner of Income Tax, Bom- 
bay v. Saraspur Mills Company Ltd. (1) and 
by the Patna High Court in Motiram 
Roshanlal v. Commissioner of Income Tax, 
Bihar & Orissa (2). No other construction 
appears to me to be feasible. Suppose the 
predecessor-in-title of the assessee had not 
purchased the property when it was made, 
and had himself acquired it by bequests, 
to how many successive assessees who had 
bean owners of.the propery is.the “ori- 
ginal cost’ to be traced back? In my 
opinion, the assessee in s. 10 (2) (vi) means 
the assessee as defined in the Act. In 
Massey & Co. v. Commissioner of Income 
Tax, of Madras (3) the Madras High Court 
held that the calculation for depreciation 
must be based on the “original cost” to the 
predecessor-in-title of the ass@ssee. Ine 
the statement prescribed under r. 8 refe- 
rence is made to the “prime cost”, and in 


(2) 140 Ind, Cas. 901; AIR 1933 Pat, 28; 12 Pat. 12, 


LT 618; Ind. Rul (1933) Pat, 35. 
8 $ 115 Ind, Oas. 814; A IR 1929 Mad, 453; 29 L W 


416; 56 M L J451 (F. B.) 


ĉii EE 
the particulars’ to be furnished to the In- 


‘come-Tex Officer under r. 9 reference is `` 


“made to the “original cost” of the property. 
‘Coutts-Trotter, C.J., was of opinion, that 
there was no matérial difference between 
the language of the Indian Income Tax Act 
and the English Finance Act in this con- 


nection. I respectfully beg to differ. It. 


‘seems to me that the material secticns of 
the two Acts differ tote caelo. In the cir- 
cumstances I refrain from discussing the 
English Act because no useful purpose 
could be served’ by so doing, and I feel 
bound to dissent from the construction put 
‘upon this section by the Madras High 
Court. 
I am satisfied that it could never have 
been intended by the Legislature that no 
allowance should be made for depreciaticn 
of “buildings, machinery, plant or furni- 
ture” belonging to the assessee merely 
because the assessee had acquired title to 
' the property by bequest and not by pur- 
` chase. It may be that it is casus omissus 
‘and there wculd be force in such a conten- 
ticn. In my opinion, however, the intention 
of the Legislature in using the words “the 
original ccst thereof to the assessee,” was 
that the owner to be assessed should not 
‘ receive an allowance for depreciation bas- 
ed on a capital value of the property high- 
er than or different frcm the value of the 
property to the assessee at.ihe time when 
he originally acquired it. No doubt, if the 
assessee purchased the property the best 
evidence of the value of the property to 
the assessee would be the price that he 
paid - for it, but where, as in the present 
case, the assessees acquired the propeity 
otherwise than by . purchase, in my opin- 
ion,.“‘the original cost thereof. to the as- 
sessee” means, and is, ihe real value of 
_ ‘the property at the time when the asses- 
sees acquired it less the expenditure neces- 
. sary for the purpose of completing the title. 
I am disposed to think that the probate 
charges actually paid by the assessees 
would ke included in such expenditure, I 
would answer the question propounded in 
this sense, 


Das, J.—I agree. 
Mya Bu,J.—I agree. 


N. Reference answered accordingly, 
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ALLAHABAD HIGH COURT. 
Criminal Appeal No. 414 of 1932. 
April 21, 1933. 
THOM AND BENNET, JJ. 
EMPEROR— PROSECUTOR 


Versus r 
BASANT RAI AND OTHERS—ÅCOUSED. 
Public Gambling Act ‘IIT of 1867), s. 6—Scope of 
—Presumption under—Criminal Procedure Code (Act 


V of 1898, s 418—Appeal against acquittal 
—Order, if should be perverse for interfer- 
ence. 


Under s 6, Pablic Gambling Act, the court must 
draw a presumption from the finding of cards, etc., 
that the house was used as a common gaming 
house, and that presumption will stand until it 
is rebutted. 

An appeal against acquittal lies on a matter of 
fact and no limitation is laid down that the High Court 
must find that the view of the court which acquit- 
ted the accused was perverse. Queen-Empress v. 
Prag Dat (2), relied on. Queen-Empress v. Robinson 
(1), not followed j 


Criminal Appeal fiom the order of ihe 
Second Class Special Magistrate, Budaun, 
dated February 25, 1932. 

The Covernment Advocate, for the Crown. 
a Saila Nath Mukerji, for the Accut- 
ed. 

Judgment.—tThis is a criminal appeal 
by the Local Government against the order 
of Second Class Honorary Magistrate of 
acquittal of a number of persons of whem 
four are now tefore us in this appeal. 
The learned Government Advocate has 
withdrawn the case for the prosecution 
against Chhote Lal and Bhagwati Prasad 
because they cannot be found, and we 
allow this withdrawal, and an acquittal 
will be entered against them. The charge 
against Basant Kai is unders. 3, Gambl- 
ing Act (III of 1867), that he kept a gaming 
house, and the charge against Mithu Lal, 
Charni and. Jwala Prasad is under s. 4 that 
they were found gambling in that gaming 
house. The evidence of the Sub-Inspector 
and two witnesses shows that acting under 
warrant obtained on information supplied 
by an informer, the Sub-Inspector during 
the Diwali made a raid on this house 
which belongs to Basant Rai. He found 
the six persons whom he prosecuted along 
with Basant Rai in a.room of the house 
and there were some 10 or 12 other persons 
who managed to escape. All these persons 
were gambling with cards, and two packs 
of cards were found, and there was one 
box between the legs of Basant Rai which 
contained Rs. 4-7-0 in change, and an- 
other small box or dibia also placed there 
containing Re. 1-1-0 in change. Various 
sums of money were found on various” 
accused persons, and. small sums of money 


e 
T> 


1933 


were placed at different places on the 
durrie on which gambling was being 
carried on. A number of cards were also 
lying on the durrie, being used for gambl- 
ing, and the Sub-Inspector says that when 
he saw the accused they were actually 
gaming with cards. 
Witnesses .confirm this. A list was drawn 
up of the articles found and signed by 
the search witnesses. There is also the 
evidence of the informer that gambling was 
carried on at that house and that he had 
been present on a previous occasion and 
also on the day of the raid, and that he 
had gone to call the Sub-Inspector. The 
evidence of this informer is that Basant 
Rai took commission and that the game 
in question was called Flush. Basant Rai 
received profits or gains in two ways. 
One was by taking two pice commission 
when any person won Re. 1, and the 
other way was by one pice being placed. 
onthe board and one being placed as a 
stake while play was being made. The 
defence called a witness Anant Ram 
whose evidence was designed to show 
that the account of the game called Flush 
given by the approver wis not correct, 
and that the game was played in some 
slightly different manner, and that commis- 
sion was not taken when Flush was play- 
ed. 

We are not able to understand why 
commission cannot be taken when the 
game Flush is played. It appears to us 
that commission in the way indicated by 
- the informer may be taken in any game 
which is played for money. The accused 
persons admitted that the game of Flush 
was being played, and they merely denied 
that Basant Rai was receiving commission. 
The learned Magisirate thought that it 
was necessary that there should be evid- 
ence, which he should accept, that com- 
mission was being taken and as the 
evidence on this point was not to his 
Batisfaction he acquitted the accused. It 
is true that in the Public Gambling Act, 
TIT of 1867, and in the United Provinces 
Gambling Amendment Act, I of 1925, 
in the definition of a common gaming 


house the criterion of the instruments of- 


gaming being kept or used for the profit 
or gain of the person owning, occupying, 
using or keeping such house, is a neces- 
sary ingredient. But it is provided by 
s. 6 of Act III of 1867, that where cards, etc. 
are found in any house: - 

“it shall be evidence, until the contrary is made to 
&ppear that such, ... is used as a common gaming 
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house, and thatethe persons found therein were 
there present for the purpose of gaming, although 


no play was actually seen by the Magistrate or - 


Police Officer or any of his assistants ” 

This section lays down that the Oourt 
must draw a presumption from the find- 
ing of cards, etc. that the house was used 
as a common gaming house, and that that 
presumption will stand until it is rebutt- 
ed. In the present case the Magistrate 


. Should have drawn that presumption and 


we must also draw that -presumption. 
There is no evidence torebut that presump- 
tion, and therefore in the present case the 
evidence shows that the house was being 
used as a common gaming house, The 
only further argument made by learned 
Counsel was that in the case of a Govern- 
ment appeal from an acquittal this court 
should only reverse the finding if it were 
perverse. As a matter of fact in the 
present case as the Magistrate has violat- 
ed a rule of the Gambling Act that a 
certain presumption must be drawn, the 


finding is undoubtedly perverse; but we. 


do not agree with the contention of the 
learned Counsel as to the functions of this 
court in hearing a Government appeal. 
against an acquittal. The view which 
Counsel takes was no doubt laid down in. 


an old ruling of 1904, Queen Empress v... 


Robinson (1), where it was said that: 


“in considering an appeal by Government against 
an order of acquittal, it is not for the High Court 
to say whether, if it had been trying the case, it may 
not have taken a view opposed to that of the lower 
Court.” 

That view was not taken in the sub- 
sequent ruling of Queen-Hmpress v. Prag 
Dat (2), and that view of Couasel is not 
in accordance with the provisions of s. 
418, Criminal Procedure Code. Sub-s. -(1) 


lays down: 
“ An appsal miy lie on a matter of fact as well: 
as a matter of law, except where the trial was by 


a Jury, ia which case ths appeal shall lie on a matter 


of law only." 

This shows that an appeal lies: on a mat- 
ter of fact, ani no limitation is laid down 
that this court must find that the view of 
the court which acquitted the accused 
was perverse. Accordingly we consider 
that we should convict the accused in the 
present case, and wa therefore convict 
Basant Rai of an offence under s. 3 of ‘Act 
III of 1867, and we sentence him to a fina 
of R3. 25 or in default to two months’ 
rigorous imprisonment. We santence each 
of the other respondents Mitha Lal, Charni 


(1) 16 A 212; A W N 1894, 49. 
(2) 20 A 459; A W N 1398, 117. 
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and Jwala Prasad under s. 4 of Act III of 
1867, to fines of Rs. 10 each or in default 
to one month’s rigorous imprisonment. 

N. Appeal dismissed. 


—~ ~ 


CALCUTTA HIGH COURT. 
Civil Appeal No. 2353 of 1930. 
December 13, 1932. 


MUKERJI, J. 
ARJUN CHANDRA MANDAL AND OTHERS 
— PLAINTIFFS — APPELLANTS 


VETSUS 
TRAILAKYA MANI DASSI AND OTHERS 
: —DEFENDANTS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 5—Perma- 
nent sub-lease granted to wunder-raiyat by Hindu 
widow—Lease bona fide though without necessity— 
Occupancy right acquired during widow's life-time— 


: Under-raiyat, whether can be ejected by reversioners 


—Sub-lease by registered instrument—If can 
used in evidence of the transaction. 

Where an under-raiyat comes upon thejand under 
8 permanent lease from a Hindu widow, and the 
lease, though not justified by legal necessity, is 
otherwise bona fide, and he acquiresan occupaney 
right by custom within the lifetime of the widow 
he is protected from eviction at the instance of the 
reversioners although tke 
them. 

When the instrument evidencing’ the permanent 
sub lease is a registered one, it cannot be used in 
evidence of the transaction in view ofs. 84 (2) of 
the Bengal Tenancy Act but the transaction may be 


be 


sub-lease does not bind 


- otherwise proved. 


Appeal against the decree of the Addi- 
tional Sub-Judge, Khulna, dated May 22, 


. 1930. 


Mr. Prokash Chandra Pakrashi, for the 
Appellants. 

Mr. Hira Lal Ganguly, for the Respcnd- 
ents. - 

Judgment.— Thisis an appeal preferred 
by the plaintiffs who had instituted a 
suit for recovery of khas possession of 
certain lands'from ihe defendants. The 
subject-matter of the suit were certain 
lands and a hut consiiluting an unier- 
tenancy which was created by one Brah- 
mamoyi, a Hindu widow, so far back as 
1898. The under-tenancy was created 
by a document which purports to have 
been a permanent lease granted by the 
said Brahmamoyi in favour of the defend- 
ants. The document is a regislered one. 
By this document she purporsed to create 
a permanent under-tenancy in the lands 
in respect of which she said that she had 
a kaymi mourashi right. In 1915-16 there 
was a seitlement Record of Rights in 
which the righis of the defendants were 
recorded as being those of a Korfatenant 
with a right of occupancy acquired by 
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custom. Brahmamoyi died some tim 
about the year 1332. Thereafter, the plaint- 
iffs, as Teversioners to the estate of 
Brabmamoyi’s husband, had instituted 
the present suit for ejecting the defendants. 
The trial Court decreed the suit. 

The Subordinate Judge has reversed 
the decision of the trial Court and has 
dismissed the suit. The principal ques- 
tion in the case was as to whether the 
lease that was granted by Brahmamoyi 
in favour of the defendant was justified 
by legal necessity. The tria] Court appears 
to have recorded some findings which would 
go toindicate that it was not satisfied as 
to the bona fide character of the lease 
and yet towards the end of its judgment 
the said court laid down a condition on 
which the plaintiffs would be entitled to 
recoverkhas possession. The conditicn so 
laid down was that an amount of Rs. 50 
which defendant No. 1 alleged that he had 
paid to Brahmamoyi on account of this 
lease together with interest at the rate of 
6 per cent. per annum from the date of the 
lease tothe date of the suit would have to 
be paid within a month of the date of 
decree. The trial Court ordered that if 
this condition was fulfilled the plaintifis 
would be entitled to eject the defendants. 
_ The Subordinate Judge has held that 
there was no legal necessity for the tran- 
saction, but he has dismissed the suit 
holding that the defendants have acquired 
aright of occupancy. Oneof the argu- 
ments that has been addressed to me on 
behalf of the appellants is thatthe Subor- 
dinate Judgehas not gone into the question 
of the bona fides or otherwise of the tran- 
saction and that if he had done sohe could 
have held that the defendants who come upcn 
the land as a result ofa . lease which was 
not granted bona fide could acquire no 
rights under it. It appears to me on a 
perusal of the judgment of the Subordinate 
Judge that this contention is not well 
founded. The learned Judge appears to 
have expressly referred to this condition 
which the Munsif had laid down and then 
he observed as follows: 

“I should say that the fact of 
the money by defendant No 1 to brahmamoyi 
and of the latter’sappropriation thereof for a just 
and commendable purpose does not by itself make tLe 
transaction as being one for legal necessity.” 

_ This passage, in my opinion, sufficiently 
indicates that while the learned Judge was 
prepared to agree with the trialCourt that 
ihere was no justifying necessity for ihe 
transaction yet he had no doubt whatso- 
ever that the money, that is to say Rs. 50 


the payment of 
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had been received by Brahmamoyi from 
defendant No. 1 and had been appropriat- 
ed by her fora just and convenient pur- 
poss. This, in my opinion, sufficiently 
shows that in the view which the learned 
; J udge took of this transaction the transac- 
tion itself could not be condemned as not 
being a bona fide one. Now the findings of 
both the courts below are taat there was 
no legal necessity for the permanent lease 
and the rest of the case will have to be con- 
sidered on the basis of that finding. 

The Subordinate Judge has declined 
to make a decree in plaintiff's favour 
upon the ground that although on account 
of the absence of legal necessity the per- 
manent lease would not be binding on 
the plaintiffs, yet defendant No. 1 had, 
as a matterof fact, acquired a right of 
occupancy as is evidenced by the Record 
of Rights and that the plaintiff had not 
succeeded in establishing that the entry 
that is to be found there in favour of 
defendant No. 1 is incorect. To _ chal- 
lenge this view which the learned Judge 
has taken, an argument has been advanced 
on behalf of the appeliants based on the 
provisions of s 85, Bengal Tenancy Act. It 
has been argued that as the Record of 
Rights is based entirely upon a tenancy 
which was created by the aforesaid per- 
manent lease and as the said permanent 
lease is void by reason of the provisions 
of s. 85 Bengal Tenancy Act, it should be 
. held that defondant No. 1 had acquired no 
rights under the lease and toerefore he 
had not also acquired a right of occupancy 
in respect of the land. With this ecntention [ 
am not prepared toagree. It is quite true 
that a sub-lease by a raiyat shall not be 
admitted toregistration if it purports to 
create a term excce ling 9 years. That is 
cl. 2, s. 85, Bengal Tenancy Act. 

This sub-lease therefore was not entitled 
to be admit’ed to registration and it 
follows that it cannot be put in as evidence 
of atransaction by whichany right was 
created in favour of defendant No.1 to be 
on the land. But the fact that as between 
Brahmamoyi onthe one hand and defend- 
ant No.l on theother there was a tran- 
saction by which defendant No. 1 came 
upon the land as a tenant under Brahmamoyi 


is a fact which can be proved not merely ` 


by production of this document but also 


by other means. 
or invalidity of this sub-lease may be, as 


between thetwo, Brahmamoyi would surely _ 


be bound to regard defendant No.1 as 
tenant, While this was the position and 
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a period of more than 12 years having 
expired since “the date - of the sub-lease, 
defendant No. 1 did acquire an occupancy 
right by custom as is evidenced by the 
entry which is there in the Settlement 
Record of Rights. In these circumstances 
defendant No.1 is perfectly entitled to 
discard the sub-lease altogether which he 
cannot put in evidence, but- -he can rely 
upon the fact that having come upon the 
land as a tenant under Brahmamoyi, 2 
fact which he is well entitled to prove, 
he’ did in point of fact acquire a right of 
occupancy which would protect him from 
eviction. I am of opinion, therefore, that 
the learned Judge was right in holding 
that notwithstanding that the document is 
not admissible in evidence, defendant No. 
1 is protected by the occupancy right 
which he acquired and which right is re- 
corded in the Record of Rights. The learn- 
ed Judge has pointed out that it was for 
the plaintiffs to show that the entry is 
wrong. Now the plaintiffs in their plaint 
had undertaken to show that the entry was 
wrong by suggesting that there was fraud 
or at least collusion between Bramamoyi 
and defendant No.1 in consequence of 
which the entry came into existence. 

Ido not think that any evidence has 
been adduced to establish tais position. 
The mere fact that tne widow granis è 
permanent lease in excess of her necessity. is 
not a fact from which fraud or collusicn 
can necessarily be inferred. The only 
other way in which the correctness of this 
entry could have been challenged was by 
showing that the custom referred to in 
the decree does not in fact exist. On 
this point again no evidence appears to have 
een adduced on behalf of the ‘plaintiffs, 
as the learned Judge also observed in his 
judgment, I am of opinion, that the view - 
which the learned Judge has taken of this 
case is correct and the appeal accordingly 
must be dismissed with costs. Leave to 
appeal under s. 15, Letters Patent, has 
been asked for, but I donot consider that 
itis a fit case in which such lease should be 


granted. 


N. Appeal dismissed, 
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; FULL BENCH. 
Criminal Reference No. 125 of 1932. 
March 24 1933. 
Bsaumont, ©. J., MURPHY AND 

RANGNEKAR, JJ. 

i EMPEROR— REFERER 

a VETSUS 

ISMAIL SAYADSAHEB MUJAWAR -' 
ACOUSED, 


` Penal Code (Act XLV of 1860), ss $61, 368—Kid-. 


napping of girl below 18 and abore 16-from husband 
—Conmiction under s 863— Legality of—Ss 861 and 
868, if should be read together—Interpretation of, 


statutes—Marginal Notes—Headings—W hether can be. 


referred to, 
Per Full Bench [Beawmont, C.J , dissentiente: | 
. Section 361, Pegal Code, must be read vith a 363 


and the offence of kidnapping from lawful guardian-: 


ship penalised by the latter section is the offence 
which is defined. in the former. Consequently such. 
an offence can be -committed only when the person 
kidnapped isunder 14 if a maleand under 16 if a: 
female. The offence punishable under s. 563, in the 
case of minors is that contemplated in 5.361, and not 


one comprising all minors in lawful guardianship, 
[p: 252, col. 1.j ` ae 
-Per Beaumont, C. J.— The court is net justified in. 
reading into 5. 363 words which are not there, in an 
attempt to reconcile ss. 361 and 363, two sections 
which do not in fact correspond. There isno justi- 
fication for the assumption that to constitute the 
offence of kidnapping from Jawful guardianship it’ 
must be proved that the minor is ‘under the eges 
specified in e. 361.: p, 249, col. 2] 
- There is no objection to refer to marginal notes for 
tho purpose of construing or interpretiog the sections 
of an Act, if they are inserted by or under the author- 
ity of or assented to by the Legislature Ram Saran 
Das v Bhagwat Prasad {?), relied on [p 251, col 2. 
So also the headings in a statute can be referre 
to forthe purpose of finding ot the meaning of a 
doubiful expression in a section Hammersmith & City 
Railway Co. v. Brand (1), 


Criminal Reference from an order of the 
Additional Sessions J udge, Belgaum. 

Mr B.G.-Rao, for the Crown. 

Mr. 8. K. Nabiulla, for the Accused. 

Beaumont, C. J.—This is a Reference 
by the’ Additional Sessions 
Belgaum under s. 307, Criminal Procedure 
Code. The accused was charged with 
offences under ss: 368 and 367 , Indian Penal 
Code,and the Jury brought in a verdict of 
not guilty of any offence. The learned 
Judge had told the Jury that it would be 
open to them to bring in 
simple kidnapping under s. 363, but that 
in order to justify such a verdict they must 
be satisfied that the age of the girl kid- 
napped was under sixteen at the time of the 
offence. The learned J udge is of opinion 
that the verdict of the Jury was wrong 
and that thegaccused should have been con- 
victed under s. 363, Indian Penal Code, and 
he has therefore, referred the matter to us. 
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If the learned Judge was right in charg- - 


ing the Jury that they must -be satisfied 


that the age of the girlat the time of the. 


offence was under sixteen, it is, in my 
opinion, impossible to say ihat the verdict 
ofthe Jury was perverse. The evidence, 
particularly that of the mother and the 
doctors, appears to show that the girl was 
probably just under sixteen at the timeof 
the offence. But the evidence is by no 
means clear, and I think that the Jury 


was justified in saying that they were not’ - 


satisfied upon the point. There is, however, 
nodoubt upon the evidence that the girl 
was under eighteen at the time of the offence, 
and the question therefore, arises whether 
in establishing a charge under .s, 363, 
Indian Penal Code,of kidnapping a minor 
from lawful guardianship,it is necessary 
for the prosecution to prove that the minor, 
if a male, is under 14 years of age, or, 
ifa female, under-sixteen. That question 
is one which Ihave had to consider more 
than once, and the answer depends upon 
whether the definition contained in s. 361 


of the Code isto be read into 3,363. The- ` 


offence of kidnapping is dealt with ins. 359 
and the following sections. Section 359 


provides that kidnapping is of two kinds,: 


kidnepping from British India and kidnap- 
ping from lawful guardianship. Section 
360 defines kidnapping from British India 
and the definition does not involve any 
limit upon the age of the person kid- 
napped. Section 861 is in the following 
terms:—»* 

“Whoever takes or entices any minor under 14 


+ 


years of age, ifa male, or under 16 years of age, . 


if a female, or any person of unsound mind out of 
the keeping of tbe lawful guardian of such minor 
or person of unsound mind, without the consent of 
such guardian, is said to kidnap such minor or 
person from lawful guardianship. 
Explanation.—-The words ‘lawful guardian’ in this 
section include any person lawfully entrusted with 
the care or custody of such minor or other 


person.” ; , 
It is tọ be noticed that that definition 


isnot a definition of the offenceof kidnap- 


ping any person from lawful guardianship - 


but is a definition of the offence of kidnap- 
ping a minor under the ages specified or 
a person of unsound mind from lawful 
guardianship. Section 362 deals with ab- 
duction andis notrelevant. Section 363 is 
in the following terms:— 

“Whoever kidnaps any person from British India 
or from lawful guardianship, shall be punished with 
imprisoament ofeither description for a term which 


may extend toseven years and shall also be liable to 
fine.” h 


That section is general in terms and the 


offence constituted consists in kidnapping . 
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any. person from -British India’ or from’ 


lawful guardianship without any ‘reference 
tothe ageof the 
follows ea necessitate rei that the offence of 
kidnapping from lawful guardianship can 


only be committed in respect of a person. 
who can bethe-subject of lawful guardian-: 
ship, that is to say, a minor or a person of‘ 
unsound mind, But there is nothing in- 


the wording of s. 363 -to suggest that 
the minor must be below the ages speci- 
fied in s. 361. It is argued that, having 


regard to the scheme ofthe Code, which is’ 


first to define an offence and then by a 
later section to impose a penalty for the 
commission of that offence and to the 


relative positions of the sections to which I 


have referred, the court should hold that 
the offence of. kidnapping from lawful 
guardianship constituted by s.. 863 relates 
onlyto theoffence defined ins. 361. It is 
clear thatthe two sections do not in terms 
correspond, To- make the offence constituted 
By 8.363 correspond to the 
8.361 it would be necessary either to read 
s 36L as saying -that whoever takes or 


entices any minor: under the ages specifi-- 


ed orany person of -unsound mind as 


mentioned is said to’ kidnap a person from’ 


lawful guardianship, reading the words 
“a person,” in place of the words “such 
minor or person,” or to reads. 363 as pro- 
viding that whoever kidnaps any person 
from British India or any such minor or 
Person of unsound mind as is refered to 
ins. 361 from lawful guardianship shell 
be punished, &e. It is no doubt areg- 
sonable assumption that the Legislature 
intended the definiim in s. “331 to 
correspond with the offence constituted by 
s. 363, but this in terms has not been done. 
Having 1egard tothe great care and skill 
with which the Code is drawn, it is not 
improbable that the discrepancy between 
the two seclions arose from some changein 
the intentions of those responsible after the 
Code was originally arafted, and it is at 
least as likely that the failure to bring the 
two sections into line arose from an omission 
to widen the definition in s. 361. by extend- 
ing it to all minors, as froma failure to 
limit the penal section. toa particular class 
of minors. There appears to mein the 
nature of things to be no convincing reason 
why a person who entices any minor away 
from that minor's lawful guardian should 
not be held to commit an cffence. : 

It is further argued that unless the defini- 
tion ii s. 361 is read intos. 363 the defini- 
tion section is surplusage. But that is not 
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so. Section 363 embraces ‘the offence . 


defined ins. 361, though it may embrace 
other offences too. Where the court is 
dealing with kidnapping from lawful 


guardianship a male under fourteen or a< 


the definitions in 


female under sixteen, 9 
When the court is 


s. 361 directly apply. 


dealing with the offence of kidnapping ` 


minors over those ages (assuming such 
offence to fall within s. 363) the court 
would no doubt act on the definition by 
way of-analogy, since it is plain that the 
expression~ “kidnapping from lawful 


N 


guardianship” must have the same mean- - 


ing whether applied to a minor above or 
below the ages specified in s. 361. 
It is curious that 


there appears to be" 


no reported case in which this question: 
has been considered; and it would appear - 
that the courts inthis Presiden3y- at -any ° 


rate have always assum3d that to con- 
stitute the offence of kidnapping from 
lawful guardianship it must be proved 
that the minor is under ths ages speci- 
fied in s. 361. 


But, in my opinion, there is - 


no justification for such assumption. The 


words of s. 363 


are prefectly plain, and - 


in my judgment thecourt is not justified : 


in reading into the section words which 
are nob there in an attempt to reconcile 
two sections which in fact do) nət cor- 
respond. In my opinion tharefore w> ought 
to accept the reference and convict ihe 
aczused under s: 363, but a3 my learned 


brethren take a different view of the law, - 


the reference must be rejected i 
Murphy,J. The point for the decision 
of the Full Bench arises on ss. 361 and 
$63, Indian Penal Code. The former 
section defines the offence of kidnapping 


from lawful- guardianship and limits the - 
cases to those: committed against persons < 


wh? are, if males, under the age of 


fourteen, andif females, under the age of: 


sixteen. Section 365 provides the punish- 
ment for kidnapping from lawful guardian- 
ship but dozs not repeat the phrases enacting 
the two age limits, and as it stands, makes 
punishable all kidnapping from lawful 
guardianship which, in the ordin- 
ary sense, . would mean of 
wh? have alawful guardian, that is, all 


pérsons of unsound mind, and others under: 


eighteen or twenty-one, as the case may be, 
these being the two possible limits of minor- 
ity. 

Ta the case before us the girl in question 
must have been found by the Jury to have 
been over sixteen or at least the Jury must 
have thought that it had not been proved 


persons - 
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that she was under that age. I think, on 
the language of the section, that the wider 
construction of s. 363 is justified by its 
expression, but if itis the true one, there 
could be no conceivable object in enacting 
s. 361, with its different age limits, and 
providing no separate section to enable the 
offence defined in s. 361 to be punished, 
Thereis a difficulty in interpreting the two 
sections and the explanation seems to me to 
be that the Legislature thought that the 
connection between them was sufficiently 
clear from the explanation in s. 361, ths lack 
of another section punishing the ofencə 
defined in s. 361, and itsobvious superfluity 
if viewed as a special case of the offence 
‘aimed at in s. 363; and that a repetition of 
the phrases limiting the age of male and 
female victims of the offence defined in s. 
361 in s. 3863 was unnecessary. In my 
thirty years’ experience of the Criminal 
Courts, ss. 361 and 463 have always been 
read together, and we have not been able to 
find a case ofa different reading of them in 
any of the reports. I am, therefore of 
opinion that the offence punishable unders. 
363 in the cages of minors is that contemplat- 
ed ins. 361 and not one comprising all 
minors in lawful guardianship. 
' Rangnekar, J.—In this case the Jury 
were not satisfied thatthe girl was unler 
sixteen yearsof age, but there is n> doubt 
upon the evidence that she was under 
eighteen years of age at the tim? when 
the offence was committed, an l th> quas- 
tion is whether ths accused can be ¢)a- 
victed under s.333. The question really 
is, what are the offences made penal by 
8. 3332 If the definition in s.$31lis read 
into s. 333, the accused mast be acq itte.l; 
if not, he must be convicted. Mr. Ras 
says that s. 363 is general in terms and 
constitutes two offences: (1) kidnapping 
a person from British India and (2) 
kidnapping from lawful guardianship, 
which would include kidnapping a minor 
irrespective of the age limit prescribed by 
s. 36Land kidnapping a person of unsound 
mind. He further says that the words 
ought to be construed in their ordinary 
and natural sense and are capable of being 
construed in that way. That being so, no 
separate definition was considered neces- 
e sary and the offence of kidnapping from 
lawful guardianship was created by s. 363 
itself. The learned Advocate also relies 
upon the connected sectionsin ‘the same 
‘chapter which follow s. 363. 
The point thus raised has not come up 


for decision specifically in any reported case, _ 
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There are however numerous decisions of 
the Indian High Courts which show that 
as soon as it was found in any case that the 
victim of the outrage was a boy over 
fourteen or a girl over sixteen, even though 
he or she may be a minor under eighteen 
years of age, the courts have refused to 
convict the accused under s. 363, and 
have thus in effect held that the second 
offence mentioned in s. 363 is the same 
offence as defined in s.361. The question 
then is whether the construction which 
seems to have been uniformly put-on s. 363 
so far is correct. 

At the outset I should like to refer to 
certain general principles which, I think, 
are applicable in this case. The scheme 
of the act, generally speaking, is that 
there is first a definition of an offence, and 
then a penal provision relating to it. Unless 
the case falls within the ambit of the 
definition, there is no offence. Accordingly, 
the sections with which we are concerned 
here appear in Chap. XVI, under the ,head- 
ing, “Of kidnapping, Abduction &c.” 
It is clear on the authorities that the 
headings in a statute can te referred to for 
the purpose of finding out the meaning of 
a doubtful expression in a section. In 
Hammersmith & Railway Co. v. Brand 
(1) it was observed that the headings 
of different portions of a statute can be 
referred to to determine the sense of any 
doubtful expression in a secin arranged 
under any particular heading. It is equal- 
ly clear that, in cases of doubt the court 
can have regardto the position of a par- 
ticular section in an Act. After the heading 
we have s. 359 in these terms: 

“Kidnapping is of two kinds: kidnapping from 
Briel India, and kidnapping from lawful guardian- 
ship. 

Then comes s. 360, which defines the 
offence of kidnapping from British India 
and this is followed bys. 361, which defines 
the offence of kidnapping from lawful guar- 
dianship. Section 362 defines the cognate 
offence of abduction, and then comes s. 363, 
which runs as follows: 

“Whcever kidnaps any person from British India 
or from lawful~ guardianship, shall be pun- 
ished ; NE AH . 

So that the statute first under the head- 
ing “Kidnapping” says that kidnapping 
is of two kinds, then defines both in 
ss 360 and 361 respectively, and makes 
them punishable under s. 363. The arrange- 
ment of the sections seems to be complete 
and. in conformity with the general 


(1) (18€8) 4H L 171; 38 LJ Q B 265; 21 L T 238; 18 
W.R 12. 


1833 


scheme of the Code. Apart from s. 361 
there is no definition of the offence of 
“kidnapping from lawful guardianship.” 
Now it is said that no definition is neces- 
sary, that the offence is both created and 
punished by s. 363. The answer to the 
argumentis thatif the Legislature intended 
tomake kidnapping a minor from lawful 
guardianship, irrespective of his age, an 
offence, then s. 361 is clearly redundant. 
Secondly that part of s.361 which refers 
to the case of a person of unsound mind 
is equally redundant. Why again was it 
necessary for the Legislature to define the 
offence of kidnapping from British India 
in s. 360? Assuming that the word “kidnap- 
ping” required no explanation, can it be 
said that the expression “lawful guardian- 
ship” would require no definition or expla- 
nation? In the legal acceptation of the 
expression it 
either a natural or testamentary guardian or 
a guardian appointed under the Guardians 
and Wards Act, But would it include the 
case of a perscn to whom the custody of a 
minor is entrusted? By the explanation 
tos. 361 the term “guardian” has been 
extended to any person lawfully entrusted 
with the care and custody of the minor. 
Ifit be said that for that purpose the 
court may adopt the definition of that ex- 
pression in s, 361, the answer would be 
that that definition is limited only to that 
section and only for the purpose of that 
section. Without- this explanation the 
guardianship would be limited tolawful 
guardianship in its legal sense. The ex- 
planation says that the term “lawful 
guardian” is to be understood in that exten- 
ded sense only “in this section,” i. e., 8. 361. 

Mr. Rao sefers to the sections which 
follow s. 363. These lay down punishments 
for aggravated forms of offence of kidnap- 
ping as defined in ss. 359, 360 and 361, 
and-the offence of abduction ‘as defined in 
s. 362, with certain objects and with cer- 
tain motives, and that accounts for the 
expression “any person” occurring in those 
sections. It seemsio be clear that wher- 
ever the word “kidnaps”. õcčurs in those 
sections it can cnly be -understood in the 
sense in whichit is defined'in ss. 360 and 361 
read with s. 359. The definitions of offences 
in the Indian Penal Code are exhaustive. 
Whenever itis provided in the definitions 
that whoever does such and such a thing, 
&c., is said todo something, \c., which is 
made punishable as an offence, the thing 
orthings thus described are the essential 


ingredients of the offence, and unless a . 
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person comes within the ambit of the de- 
finition, he cannot be held to have commit- 
ted the offence, e, g., ss. 339, 340, 351, 378, 
415, 441, &c. Reading s. 363 with ss, 359 
and 361 it follows that no one can be con- 
victed of kidnapping from lawful guardian~ 
ship unless the case comes within the ambit 
of s. 361. The marginal note to s. 361 
supports this view. Itis said that a mar- 
ginal note cannot be looked at for the 
purpose of construing a statute. It has 
however been recently held by a Full 
Bench of the Allahabad High Court in 
Ram Saran Das v. Bhagwat Prasad (2) 
that there can be no objection to refer to 
marginal notes for the purpose or construing 
or interpreting the sections of an Act, if 
they are inserted by or under the authority 
of or assented to by the Legislature. This 
view derives support from the observations 
in Maxwell on the Interpretation of Statutes, 
Edition 7, at p. 37, viz.: 

“But as regards marginal notes, the rule regarding 


their rejection for the purposes of interpretation is 
now of imperfect obligation.” 


The learned author then mentions some 
cases where the marginal notes were 
referred to. Speaking for myself, I am, 
as at present advised, inclined to accept 
this view. But even without going so far, 
I think, as Collins, M. R., said in Bushell v. 
Hammond (3), p. 1007:* 

“The side-note, also, although it forms no part of the 


section, is of some assistance, inasmuch as it shows the 
drift of the section.” 


Now the marginal note in s. 33] is “kid- 
napping from lawful guardianship.” The 
second kind of kidnapping in s. 359 is 
also in similar words. The same expression 
appears ins. 363. -It seems tome, there- 
fore, that the words “kidnapping from 
lawful guardianship” must be construed in 
the same sense throughout the Code, and 
there is no reason why in e. 363 they should 
be construed in a sense different from that 
in which they are used in s. 361. It- 
is said that on - principle it is difficult 
to see why a boy of 14 or a girl 
of 16 should be protected and not a boy of 
15 or a girl of 17. The policy of the Legisla- 
turein fixing the age limits in the case 
of certain offences is a matter of no concern 
on tke question of the construction of 
the statute. The Indian Penal Code was 
enacted in 1860. The Indian Majority 
Act wasenaciedin 1875. When the Indian 
Penal Code was enacted the age of ma- 

(2) 113 Ind. Oas 442; AT R 1929 All. 53; 51 A 411; 
(1929) ALJ 260 (F B.) 3 

(3) (1904) 73 LJ K B 1005; 2 K B 563; 52 WR 453 
PT LR4 3;68J P 370;91L T1. 
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jority was 15 in Bengal and 16 in this 
Presidency in the case of ‘Hindu minors 
under the Hindu Law. In the case of 
Muhammadans theage was the age when 
the minor, maleor female, attained puber- 
ty, which was presumed at the latest to 
be the completion of 15 years. The fact 


therefore that the ages of 14 and 16 are. 


specified in s. 361 seems to indicate that 
the Legislature did not intend that the 
offences of kidnapping from lawful guar- 
dianship should depend upon the age of 
majority under the personal law of the 
Hindus and Muhammadans,and the Legis- 
lature seems to have considered that for 
the purpose of such an offence the age 
limit should be reduced. Before the 
Indian Majority Act the Legislature might 
very well have taken the agejof 16 for’both 
boys and girls and this would have in- 
cluded all minors, whether boys or girls, 
HindusorMuhammadans. It wasnot neces- 
sary tomake any distinction as the Indian 
Penal Code seems to have made ins. 361 
between boys and girls and fixed a lower 
age limit for boys and alittle higher for 
the girls. Jt seems to me therefore even 
from the point of: view of the policy of the 
Legislature, that the ages of 14 and 16, as 
the case may be werefixed upon deliberate- 
ly in the definition of kidnapping a minor 
from lawful guardianship ins. 361 and 
other factors were considered besides that 
of legal minority. Throughout the 
there is an inlication that the Lagisiature 
has prescribed different age periods in the 
case of children and minors in ‘connection 
with certain offences. In some cases you 
have the ageof 18, in some 14, and in others 
10, and soone.g., ss. 339, 372, 373, &c. 
Although therefore one may desire to see a 
- change effected and the age limit advanced, 
it is not open to one to discuss th3 reasons 
which have led the Legislature to prescribe 
certain limits in certain cases. For these 
reasons I hold that s. 361 must be read with 
s. 363 and thatthe offence of kidnapping 
fromlawful guardianship penalized by the 
latter section is the offence which is defined 
in s. 361. 

Per Curiam.—Reference is rejected, and 
the accused is acquitted. 


N. -~ Reference rejected. 
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PATNA HIGH COURT. 
Appeal from Original Order No. 41 
of 1932. 

September 11, 1933. 
COURTNEY-TERRELL, C. J., AND SAUNDERS, J. 
MUKTIRAM MARWARI AND OTHERS 
— APPELLANTS 
VETSUS 


Fırmu GANGA RAM anp GULRAJ RAM 
; AND OTHERS — RESFONDENTS. 

Provincial Insolvency Act (V of 1920;, ss. 51, 52— 
Creditor setting the executing Courtin motion without 
giving notice to Receiver—Inference of wantof good 
faith—Sale, if can be set aside -Power of Insolvency 
Court to set aside sale. 

A filed a petition for adjudication as insolvent. 
Subsequently B, acreditor filed a petition of objection 
alleging that he had already instituted a suit for 
money due to him by A and that the trial was then 
pending” B obtained a money decree and applied 
for execution of the decree but did not apply for 
attachment of the property in dispute and asked for 
«notice under O. XXI, r. 66, Oivil Procedure Code, 
He did not ask for issue of notice to the Receiver. 
Before the notice was served A was adjudicated 
insolvent In execution of the decree, a sale was held: 
B purchasing the property. Then A gave notice, 
under s, 52, Provincial Insolvency Act, to the Execu- 
tion Court of the insolvency proceedings and prayed 
that the sale might not be confirmed, but the request 
was refused and sale confirmed. Subsequently on 
application by the Receiver, the sale was set aside. B 
appealed: 

iTeid, thatas B set the executing Court in motion > 
without giving any notice to the Receiver under 
O XXI, r. 22 of the Code of Civil Procedure notwith- 
standing that the property of the debtor had vested 
in the Receiver, B’s action was clearly prompted by 
an intention to obtain preferential treatment, and 
consequently he could not avail himself of any pro- 
tection afforded by s 51 (3), Provincial. Insolvency 
Act and hence the sale was properly set aside and 
that the {Insolvency Court had power to set aside the 
sale. Kochu Mahomed Asan Tharagan v. [Sankara-~ 
linga Mudahar (3), relied on Westhury v. Twigg & 
Go. (4), referred to. Woolford’s Trustee v. Levy (1) 
applied. 

A sale without notice to the Official Assignee isa 
nullity. Raghunath Das v. Sunder Das Khetri 12), 


followed. 
Appeal from an order of the District 


Judge, Monghyr, dated February 1932. 
` Messrs, P. R. Das and S. N. Ray, for the 
Appellants. 

Messrs. S. N. Bose, S. K. Basu, N. K. 
Mukherjee, L. K. Chaudhuri, M. M. Sinha 
and K. K. Banerjee, for the Respondents. 

Courtney-Terrell, C. J.—This is en 
appeal from the order of the District Judge 
of Mongnyr made upon the report of the 
receiver of the estate of an insolvent by 
which order two sales and delivery of 
possession in execution ofa decree obtained 
by two ofthe creditors was annulled. The 
appeal is in respect of one of the sales, by one 
of the other creditors. 

On April 23, 1928, the judgment-debtor 
filed a petition for an adjudication of. 
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insolvency. On August 25, 1928 the 
appellant-creditor filed a petition of 
objection alleging that he (the appellant) 
had already instituted a suit for money 
due to him by the debtor and that the 
trial was pending. On December 5, 
the appellant obtained a money decree. 
On March 23, 1929, he applied for 
execution ofthe decree but did not apply 
for attachment of the property in question 
and asked for notice to issue under O. 
XXI, r. 66 of the Code of Civil Procedure. 
He did not ask for the issue of any notice 
to the receiver. On April 6, 1929 before 
the notice was served, an order of adjudi- 
cation was madeand the notice under O. 
XXI,r.f6 was not effected until April, 
23. On May 11, the decree-holder 
deposited the publication costs and the 
proclamation of sale was issued: On 
June 24,1929 the sale was held and the 
appeilant-decree-holder . purchased ‘the 
property. On September 21, the 
judgment-cebtor under s. 52 of -the Insol- 
vency Act, give notice. to the execution 
- Court of the insolvency proceedings and 
asked that the sale might not be confirmed. 
The request of the judgment-debt.r was 
refused and on November 12, the 
was confirmed. Throughout these proceed- 
ings the receiver had nonotice. He got to 
know of the facts and tried to get the 
Nazir of the executing Court to refrain from 
delivering possession but his request was 
refused by the nazir and delivery of 
possession to the appellant was duly 
carried out. The receiver reported to the 
Judge who by his order of February 
2, 1932, set aside the sale and delivery of 
possession. The appeal is from that 
order. : 

It is objected by the appellant that -the 
order of the District Judge in Insolvency 
was without jurisdiction and that the only 
remedy of che receiver and the other 
creditors was -under s. 52o0f the Provincial 
Insolvency Act or to obtain from the receiver 
the proceeds of the sale under s. 51 for 
distribution among the creditors and that 
no such application. had in fact been 
made tothe executing Court. Reliance is 
also placed on sub-s. (3) of s. 51 which 
states : 

“a person who in good faith purchaees the property 


of a debtor under a sale in execution, shall in all 
cases acquire a good title to it against the receiver.” 


Itis argued that after confirmation of 
sale no court save on appeal from theorder 
of confirmation has power to set it aside. We 
were referred to the English case Woolford’s 


LA 
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Trustee v. Levy (1) in support of this 
argument. This was an action by the 
trustee in bankruptcy against the Sheriff 
for damages for having. wrongfully sold the 
property of the bankrupt after he had had 
notice of the bankruptcy proceedings. ‘The 
sheriff was able to prove that the Official 


- Receiver had written to him asking him to 


prozeed with the {sale and to account to 
him for the syle proceeds. In addition 
to this fact it was contended 
before us thatin that case there was a 
further difference in that the property of 
the debtor had not atthe time of thesale 
vested in the trustee who was appointed 
after the sale, but I am of opinion that 
this particular dislinction is immaterial, 
for the learned Judges (Esher, M..R., and 
Fry, L. J.) proceeded’ upon the assumption 


. that the property of the debtor had. vested 


in the receiver and overruled the argument 
that ihe sheriff had therefore sold the 
property of some cne other than the debtor: 
But they held that tke sale was never- 
the:ess good as egainst-the trustee because 
the steps open to the receiver were specified 
by s. 46 of the Act (corresponding tos. 52 of 
the Indian Act) which was the only limita- 
tion on the power of the’ Sheriff who had. 
not acted illegally and the sale was not 
illegaland had been conducted with the 
‘actual approval of the’ Official Receiver. 
Secondly, there was no contention and no 
facts in that case to justify a contention 
that the proceedings by which the Sheriff's 
activities were set in motion .were . void 
ab initio. In the.case before us however 
it is clear that both the :judgment-debtor 
and the appellant were awareof the insol- 
vency proceedings: fur they had been 
parties to such - proceedings from the 
beginning. The appellant set the executing 
Court inmotion without giving any notice 
tothe receiver under O. XXI, r. 220f the 
Code of Civil. Procedure not withstanding 
that the property-of the debtor had vested 
in the receiver, and his action was clearly 
prompted by an intention to obtain 
preferential ‘treatment. Had the execut- 
ing Court .had notice of the order of 
adjudication on April 6, +1931, it would 
have been bound under s. 29 to stay the 
sale. | 

In the case of Raghunath Dasv. Sunder ° 
Das Khetri (2) it was held by the Privy 

(1) (1899) LQ B 72; 61 L J Q B548; 66L T813 
40 W R483; 56 J P 691, - 
` (2)24 Ind Oas. 304; 42 O 72:180 W N1058:1L 
W 567;27 M L J150; 16 M L T 353; (1914) M WN 
747; 16 Bom L R $14; 20 O L J 555; 13A LJ 154: 41 
TA 251 (P. Q.) = ' 
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Council that a salé without notice to the 
Official Assignee-was a nullity and that the 
decree-holder purchasers (as in this case) 
had been responsible for the irregularity 
in procedure in not taking proper steps 
to bring the Official Assignee before the 
court. 

Asto the argument that the Insolvency 
Court had no power to annul the sale and 
delivery of possession, there is direct 
authority to the contrary in the case of 
Kochu Mahomed Asan Tharagan v. Sankar- 
alinga Mudaliar (3) and the action of the 
court is moreover, in my opinion, covered by 
s.4 of; the Insolvency Act, An analogous 
case is presented by Westbury v. Twigg 
and Co. (4) in which it was held that if a 
company were being wound up either 
voluntarily or by the court, the court would 
have power to stay proceedings in execu- 
tion against the company, the intention 
of the Legislature being that the 
assets of insolvent companies should 
be distributed equally among the creditors 
The appellant who was himself the 
purchaser certainly cannot avail himself of 
any protection afforded by sub-s. (3) of s, 
51, for his conduct has obviously been 
devoid of good faith In my opinion the 
orderof the District Judge was right and 
this appeal should be dismissed. The con- 
testing creditors are entitled to one set 
of costs and the Official Receiver is entitled 
to another. 

Saunders, J.—I agree. 

N. Appeal dismissed. 

{3) 62 Ind. Cas. 495; 44 M 524,40ML J 219; (1921) 
M WN 236; 14 L W 505. 
> (4) (1892) 1 Q B 177; 6L LJ QB 32; 63 L T 225; 40 
W R208. 


ALLAHABAD HIGH COURT. 
Criminal Reference No. 878 of 1932. 
March 15, 1933. 
KENDALL, J. 
MUNSHI LAL— APPLICANT 
versus 
EMPEROR—Obpposits Party. 

U. P. Municipalities Act (II of 1916),ss. 2, 186, 807— 
Permanent-chabutra with roof—Whether a ‘building’ 
—Setting up roof on chabutra in existence — Notice 
under s. 186—Legality of—Notice to remove chabutra 
—Subsequent notice to quiti—Waiver, if effected—Fine 
under 3.80?7—Further daily fine as long as breach is 
continued—Legality of —Setting aside of order. 

Although a temporary protection against, heat or 

-rain is nota building within the meaning of 8. 2, 
“U. P. Municipalities Act, yet a permanent chabutra 
with a roof upon it comes within the definition of 
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‘building’ in s. 2, whether the roof itself isor is rot 
of such a permanent character as the chabuira. 
Kamta Nath v. Municipal Board of Allahabad 
(1), referred to. 

Setting up aroofon a chabutra already existing 
is at least altering part of a building if itis not 
actually erecting a building. In such cases, a notice 
under s. 186, U. P. Municipalities Act, is not 
illegal. 

Where a person is in possession of a plot and the 
Municipal Board issues a notice to remove a chabuira 
on the plot, the Municipal Board cannot be said to 
waive their rights to have the chabutra removed by 
issuing a second notice to quite the land for failure to 
remove it. 

A Magistrate ordered a person to-renove a 
chabuira and shed within ten days and also fined 
him under s. 307. He also added that on failure to 
remove he would have to pay a further fine of ke. l 
per day until such time as he continued the breach: 

Held, that the order of the Magistrate inflicting a 
further fine of Re. 1 per diem was bad and should be 
set aside. Amir Hasan Khan v. Emperor 12, relied on. 


Mr. Kartar Narain Agarwala, for the 
Applicant. 

Mr. K. Verma, for the Opposite Paviy. 

The Assistant Government Advocate, for 
the Crown. 

Judgment.—This is a reference made 
by the Additional Sessions Judge of Ali- 
garh with the recommendation that the 
order of conviction passed by the Magis- 
trate unders. 307 of the United Provinces 
Municipalities Act, 1916, be quashed. The 
applicant, whose application has been ap- 
proved by the Additional Sessions Judge, 
is in possession of one of the plots which 
have been leased out by the Municipal 
Board of Etah on payment of tahbazart 
or ground cess from day to day. On this 
plot there isa chabuira which has either 
been built by the applicant or, as he con- 
tends, has been standing on the plot for 
some years. Neither of the courts has 
come to a definite decision on the question 
of whether the chabuira itself, which is a 
masonry construction, isan old or a new 
one; but the reason why the Board took 
action was that herecently set upa shed on 
the chabutra, and the Board therefore 
issued a notice tohim under s. 186 of the 
Acton July 7, 1932, to remove the 
chabutra and the shed. He did not do so, 
and he was therefore prosecuted and fined 
under s. 307 ofthe Act. 

One of the points to which the Judge has 
referred. and which’ has been pressed in 
argument before me, is that as the Board 
sent to the applicant a second notice on 
July 16, directing the applicant to quit the 
land, it had waived the first notice of July 
7. . I have not, however, been able to under- 


-stand how the second notice could operate 


asa waiver, forit appears to deal with a 
separate and distinct matter, The appli 
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cant,as I have said, was in possession of 
the plot on payment ‘of tahbazari dues. 
He might be able to remain in possession of 
the plot even if he had to remove the 
chabutra, and although the Board may have 
issued a notice to him to quit on account 

_of his failure to comply with their direction 

to remove the chabutra, it does not appear 
to methat by directing him to quit the 
Board waived their right’ if indeed such a 
right exists’ to have the chabutra re- 
-moved. 

The real crux of the problem is whether 

` the chabutra with the shed erected onit is a 
‘building’ as defined in s. 2 of the Act. 
The notice given by the Board was issued 
under s. 186 under which it has authority to 
direct the owner or occupier of any land to 
stop the erection, re-erection or alteration 
of a building or part of a building in any 
case where the Board considers that such 
erection, re-erection, alteration, construction 
orenlargement is an offence unders. 185 
and may ina like manner direct the alte- 
ration or demolition, asit deems necessary 
of a building, part of a building or cons- 
truction as the case may be. Ithas not 
been sugges:ed that, if tae construction is a 
building, the Board was not justified in 
considering that the erection or alteration 
etc. was an offence under s. 185, but it has 
been strongly contested that the construc- 
tion is nota building. 

A building is defined ins. 2 of the Act as 
‘a house, hut, shed or other roofed structure 
for whatsoever purpose and of whatsoever 
material constructed and every part thereof 
but shali not include a tent or other such 
portable and merely temporary shelter.’ 
The Magistrate without considering in 
great detail the definition of the word 
‘building’ held that as the applicant was 
only entitled to possession of the plot from 
day today, he had no right to executea 
work of a permanent character, and that as 
he had been repairing the chabutra and 
had puta shed upon it, he certainly had 
been executing a work of a permanent 
character. The Judge, on the other hand, 
held that ‘the mere putting of pal for 
temporary shelter from the sun would not 
make it ashed or a building.’ No doubt 
there is support forthe view that a tempo- 
rary protection against heat or rain is not 
a building in the decision of Sir George 
Knox in the case of Kamta Nath v. 

| Municipal Board of Allahabad (1). The 
question here, however, is not only whether 
the construction which has been puton the 


(1) 28 A 199;-2 AL J 678; A W N 1905, 252, 
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chabutra by way ofa roof is a building, 
but whether the permanent chabutra itself 


with aroof upon it comes within the def- 
nition of a building in the Act. That defini- 


‘tion, as Mr. Kamla Kant Verma has pointed 
‘out, shows that the Legislature had in 


mind two things (1) the permanence or 
otherwise of astructure and (2) the roof, 
Now, it is not denied that the chabutra 
itself isa permanent structure. It is cer- 


‘tainly not a ‘tent or other such portable and 


merely temporary shelter’ and the only 
reason that could be urged for holding that 
the chabutra is not a ‘building’ is that it 
has not or had not a rcof, The applicant, 
however, himself supplied the deficiency 
by setting up a roof tkezeon. The roof 
itself may not be of such a permanent 
nature as the chabutra, though I am inform- 
ed thatit is set up on poles which have 
been driven firmly into the chabutra. So 
long, at any rate, as the roof exists, it ap- 
peaisto me qui.e ciear that the chabutia 
with the root must beheld to comewithin 
the Cefiniticn ofa building and indeed that 
seems to have been the view taken by the 
advisers of the Municipal Board, because 
they donot seem to have taken any step 
aguinst tke applicant until he set up the 
roof. Inmy opinion therefore the decision 
of the Magistrate on this point is correct, 

It has further been suggested that the 
Board hadno right to issue a notice under 
8.186 because the applicant was not erect- 
ing or re-erecting the. chabutra, but by set- 
ting up the roof it appears to me to be per- 
fectly obvious that he was at least altering 
part of a building if he-was nos ‘actually 
erecting a. building by setting up the roof 
on the chabutra. 

There is, however, one part of the appli- 
cation on which the applicant is entitled to 
succeed. The Magistrate not only fined the 
applicant Rs. 10 under s. 307 of the Act 
and ordered him to remove the shed and the 
chabuira within ten days, but added :— 

“Failing todo it he shall paya further fine of 


Re. 1 per day until such time as he continues the 
breach.” 


As the Judge has rightly pointed out, it 
has been held in the case of Amir Hasan 
Khan v. Emperor (2), that : 

“The liability to a daily fine in the event of a cone 
tinuing breach has been imposed by the Legislature 
in order that a person contumaciously disobeying an ° 
order lawfully issued by a- Municipal Board may not 
claim to have purged his offence once and for all by 
payment ofthe fine imposed upon him for neglect 
or refusal to comply with the-said order. The 
liability is to be enforced as often as the Municipal 
Board may consider necessary by the institution of 

(2)46 Ind Cas 150; 16 A LJ627; 190rL J 694 
40 A $69 4 TT | 
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‘second prosecution in which the guestion for conside- 
yation wil! be, how many days have elapsed from 
the date of the first conviction under the same sec- 
-tion during which the offenderis proved to have per- 
„eisted in the offence and secondly the appropriate 
amount of daily fineto be imposed under the cir- 
cumstances of the case, subject to the prescribed 
maximum of Rs.5 per diem.” ` 
I therefore . accept the reference to this 
-éxtent thatthe order of the Məgistrate in 
inflicting a further fine of Re. 1 per diem 
is set aside-but for the rest the Magistrate’s 
order is maintained and the reference is 
rejected. i ` 


N. Reference rejected. 


t CALCUTTA HIGH COURT. 
Civil Appeal No, 107 of 1931. 
4 August 30, 1932. f 
` O.C. Guoss, Acta. C. J., AND MITTER, J. 
- SUNDARJISHIBJI—DEFENDANT— 
: APPELLANT 
j versus o 
MANGTULAL BAGARIA — PLAINTIFE— 
RESPONDENT. 

Insolvency—Order vesting estate in Oficial Assignee 
—Suit by manager of estale during subsistence of 
order—Subsequent vacating of order— Effect—Main- 
tainability of suit. ee 

At the date of the institution of a suit by the 
manager of an estate for recovery of amounts due 
“for minimum royalties, the estate had vested in the 
‘Official Assignee under an order of court The 
order vesting the estate in the Official Assignee was 
subsequently vacated : 

” Held, that the effect of the subsequent vacating 
‘of the order was that there was no decision vesting 
the estate in the Official Assignee at the date of the 


“institution ofthe suit soas to prevent the plaintift 


intaining the suit and that he was compe- + 


from maintai 
tent to maintain the suit. Wocdruff v. Woodruff 
(2), followed, Evans v. Bagshawe (3), distinguish- 


d f 
Şi Messrs. Page and P. O. B su, for the Ap- 


pellant. | . 

— Messrs. Sircarand S. M. Bose, for the 

Respondent. 4. 
C. C. Ghose, Actg. C.J.—The present 


‘appeal arises out ofa suit to recover a 
gum of Rs. 24,216-10-0 said to be due for 
minimum royalties interms of a lease, 
‘dated November 1919, andfor an enquiry 
asto what further sum is payable on 
account of royalties. The plaintiff is one 
Mangtulal Bagaria. He succeededin the 
* court below and hence the present appeal 
by Sundarji Shibji, who is one of the defen- 
dants. Only one point has been argued 
‘before us, namely, that Mangtulal Bagaria 
“was incompetent to bring this suit for the 
reasons: which are set outinthe judgment 
- gf the Court of Appeal:in the case. of 
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-Hiralal Murarka v. Mangtulal Bagaria (1). 
dt is not necessary for me toset out at 
“length the reasons which led the Court of 
Appeal to hold in the last-mentioned case 
thatthe plaintiff Mangtulal Bagaria was 
not entitled to bring a suit of the descrip- 
tion asinthe present case. The facts in 
that other caseand the facts in this case 
are all alike sofar as the point raised 
before us is concerned and they ere all 
.Set out in the judgment of the learned Chief 
Justice and there isno question that if 
nothing else had happened since the date 
of the judgment of the learned Chief 
„Justice the present appeal would have been 
governed entirely by that judgment. But 
what has happened is that as soon as the 
judgment of the Court of Appeal was 
delivered, an application was made to 
Ameer Ali, J., as a Judge of this Court 
exercising insolvency jurisdiction, for 
vacating the order cf August 4, 1924, i 
That application was successful; ihe date 
.of the orderof Ameer Ali, J., being July 
6, 1932. The order of August 4, 1924, having 
.been vacated, asif it never existed, it 
cannot now be disputed that Mangtulal 
Bagaria was and is competent to main- 
tain the suit out of which the present appeal 
has arisen. This is the view taken by 
Panckridge, J., in Mangtulal Bagaria v. 
Gordhandas Manisunkar Bhatt (2), 
Original Suit No. 1691 of 1929 decided 
on August 4, 1932, and I -agree with the 
same. The result, therefore, is that the 
sole pointtaken bythe appellant in this 
appeal fails and the appeal must be dis- 
missed with costs. 

Mitter, J—I agree with the learned 
Acting Chief Justice that this appeal 
should be dismissed. It appears that at 
,the date of the institution ofthe suit, fur 
recovery of a sum of Rs, 24,216-10-6 due 
for minimum royalties the estate had vested 
in the Official Assignee under an order of 
this court which is dated August 4, and a 
defence was taken in the suit thatthe suit 
was not maintainable at the instance of 
Mangtulal Bagaria, the respondent in this 
‘appeal, as - he had no title to the estate— 
the estate having vested inthe Official 
Assignee. This defence did not prevail 
with Buckland, J., who heard the suit. After 
the appeal was filed, circumstances have 
„intervened which go to show that the order 


‘of August 4, 1924 is no longer in existence. 


‘Ameer Ali, J., has vacated that order. It 
is contended on behalf of the appellant that 
foe 141 Ind. Cas. 358; A I R 1933 Cal, 208; 59 © 
(2) 52 N YOt. App.5 3, ., 
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the order of Ameer Ali, J., cannot have 
the effect of giving tille to the plaintiff 
tosue at the date when admittedly the 
order was in existence. A curious ques- 
tion consequently arises in this case, 
namely that if a decision is either reversed 
or set aside, what is the position of persons 
who have acted in accordance with the 
original decision? The question arises: 
Was the previous decision good law till it 
was vacated or was it a mere mistake upon 
which persons ac.ed at their peril? It is 
to be observed however that in the present 
case the rights of third parties have not 
intervened. Iam of opinion that a sub- 
sequent decision isa legal. adjudication 
that the prior one was nos law ab the 
time it was made. There issome authority 
to be found for this view in some of the 
decisions of the American Courts: See the 
case of Woodrauff v. Woodrauff (2), a case 
whioh I find cited in Sir Thomas Holland’s 
classical book onjthe Zlements of Jurispra- 
dence, 

I: remains to notice an argument which 
hasbeen advanced by learned Counsel for 
the appellant that where a plaintiff has no 
title at all he cannot carry on the suit by 
subsequently acquiring a new titie and 
amending the bill accordingly. In support 
ofthis position learned Counsel for the 
appellant has referred to the case of Evans 
v. Bagshawe (3). That case is obviously 
distinguishable, for here the effect of - the 
decision of Ameer Ali, J.,is that there was 
no decision vesting the estate in the 
Official Assignee at the date ofthe in- 
stitution of the suit so as to prevent the 
plaintiff from maintaining the present suit. 
Ameer Ali, J., said distinctly that the 
effect of his decision was as if the prior 
decision vesting the estate inthe Official 
Assignee had not existed at all. Ameer 
Ali, J., wa8 merely emphasizing what the 
law implied. In this view, I think the 
appeal ought to .be dismissed and I have 
the satisfaction that this decision of ours 
does not affect the rights of any innocent 
third party, 

N. Appeal dismissed. 


Th (1870) 5 Ch, 340; 39 L J Ob. 145; 18 W R 
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LAHORE HIGH COURT. 
First Civil Appeal No. 1648 of 1930. 
November 1, 1932. 

Broapway, Acre. C. J., AND ABDUL QADIR, J. 
SARAN DASS aND oTHERS —PETITIONER3 — 
APPELLANTS 
Versus 
SHIROMANI GURDWARA 
PARBANDHAK COMMITTEE, 
AMRITSAR, AND ANoTaE2—OBJECTORS 
RESPONDENTS. 

Cusiom (Punjab)—Religious endowment —Guru's 
property devolving on chela—Presumption —Property 
acq tired by individual members of religious fratern- 
ity —Whether belongs to the institution 

Where property devolves upon the chela from the 
guru, the presumption is that it had caased to be 
secular ` 

All property acquired by individual members ofa 
religious fraternity belongs. to the religious institu- 
tion to which they are attached. Consequently, when 
land ia given toa sadhu for his maintenance by the 
head of an institution, the presumption is that it 
belongs to the institution to which the sadhu is at- 
tached. h 

First Civil Appeal from thedecree of the 
First Sikh Gurdwaras Tribunal, Lahore, 


dated April 16, 1930. 


Mr. Shaukat Rai, for the Appellants. 

Mr. Bhagat Singh, for the Respondents. 

Broadway,Actg.C.J.— When the institu- 
tion known as Dera Sangat Sahib or Gurdwara 
Bhai Pheru at Mianke Maur was declared 
to bea Sikh institution under ths provi- 
sions of the Sikh Gurdwaras Act, 1925, a 
consolidated list of the properties claimed to 
belong tothat institution was duly published, 
under s. 3 of the Act with the result that 
many claims were advanced by different 
persons to the ownership of various proper- 
ties, Amongst these claimants were Saran 
Das and two others who claimed to be 
full owners of 111 kanals 5 marlas of land 
and two houses Nos. 208 and 209 in the 
said consolidated list of properties publish- 
ed under s. 3. This petition was sent by 
the Local Government to the Gurdwara 
Tribunal for disposal and was disposed 
of after due enquiry on April 23, 
1930, the President and the members of 
the Tribunal were unanimous in holding 
that the petitioners had failed to prove 
that they were the absolute owners of 
the land and the houses claimed by 
them, 


Against this decision Saran Das etc. 
have preferred this appeal through Mr. 
Shaukat Rai. The learned Oounsel stated 
at ihe outset that he did not wish to say 
anything about the land regarding which 
the petitioners have practically given up 
their claim, Qua the houses, however, Mr, 
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Shaukat Rai has taken up considerable 
time in urging that the evidence on the 
record shows that they belonged to his 
clients. Now, as pointedout by the learned 
President who wrote the judgment in the 
case, it is clear that boththese houses were 
at one time in the possession of Nihal 
Das, the Guru of Saran Das. Admittedly 
on Nihal Das’sdeath this property as well 
as the land which has now- been given up 
came into the possession of Saran Das who 
was Nihal Das’s chela. Inasmuch as the 
houses had devolved upon the petitioner 
from his Guru, the learned President, 
acting on the authority of Indar Singh v. 
Fateh Singh (1), raised the presumption 
that the property had ceased to be secular, 
a presumption which to my mind is a 
very reasonable one. It has been urged 
by the learned Counsel that. the conclu- 
sions arrived at by the Tribunal are influe- 
need by the provisions of para. 89 of 
Rattigan’s Digest of Customary Law where 
1t has been laid down that: 

‘all property acquired by individual members of 
n religious fraternity belongs to the religions 
institution to whi-h they are attached,” 


Now, the evidence on ‘the record leaves 
no room for doubt that Nihal Das (who 
was admittedly a Sadh) was attached to 
this institution. He was granted- land 
for his maintenance by the head of the 
institution and, therefore, the presumption 
mentioned in thesaid para. 89 undoubtedly 
arises and has not in any shape or form 
been rebutted by evidence or by any 
material on the record. In this view of 
the case in my judgment the conclusion 
arrived at by the Tribunal is a correct 
ona. 
“I would, therefore, dismiss this appeal 
with costs. É 

Abdul Qadir, J.—I agree. 

N. Appeal dismissed. 
eee Cas. 731; 1 Lah 540; 64 P WR 1920; 49 P 


LAHORE HIGH COURT. 
Civil Revision Petition No. 540 of 1932, 
December 22, 1932. 
Tapp, J. 
Shrimatt LALTA DEVI AND OTHERS—- 
DETENDANTS— PETITIONERS 
. TETSUS 
BALKISHAN CHOPRA— PLAINTIFF — 


RESPONDENT. 
Civil Procedure Code (Act V of 1908), s, 119—- 
Scope of—Limitation under the section—Order not 
open to revision—Interference under s, 107, Govern- 


ment of India Act may be proper, . 
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Section 115 of the Civil Procedure Code does not 
require that there should be an application or that 
such application need necessarily be made by an 
aggrieved party. The only limitation against the 
exercise of the power ofthe High Court under’s. 115 
is that the case should be one in which no appeal 
lies, Even if the order ofthe lower Court may not 
be open to revision under s. 115, under proper cir- 
cumstances interference|with the order under the pro- 
visions of s 107, Government of India Act, may be 
proper and justifiable À 

Petition for revision of the order of the 
Subordinate Judge, First Class, Lahore, 
dated August 15, 1932. 

Messrs. Dev Raj Sawhney and Panna Lal 
Bahl, for the Petitioners. 

- Mr. Jai Gopal Sethi, for the Respondent. 

Judgment.- In connection with certain 
trust properties including Mul Chand’s 
temple a suit has been brought by Bal- 
kishan Chopra, a nephew against Lalta Devi 
and Shanti Devi the two widows of Khairati 
Ram ihe deceased son and Sardari Lal 
the daughter's son of the late Lala Mul Chand, 
the alleged founder of the temple and 
creater of the trust properties. The pro- 
ceedings in the suit have been stayed 
under s. 10 of the Civil Pro-elure Code 
and the court has appointed Lala Parkash 
Chandra Mahajan as a ieceiver to collect 
the rents and perform certain other duties. 
The court has also constituted a board of 
receivers consisting of the plaintiff, Lalta 
Devi and Sardari Lal, defendants and 
Pandit Rikhi Ram, for the management of 
the temple. 

On the application of the plaintiff and in 
agreement apparently with Lala Parkash 
Chandra Mahajan and a iepresentative of 
Pandit Rikhi Ram, the lower Court has 
ordered the receiver to eject one Murli Dhar, 
who is occupying a kotha in the temple, 
from the premises. Against this order the 
present application for revision has been 
preferred by the defendants in the 
suit. 

A preliminary objection was raised that 
the proper and necessary parties had not 
been impleaded in the application and 
that neither a revision nor an appeal was 
competent. I do not think that the two 
receivers Lala Parkash Chandra and Pandit 
Rikhi Ram are necessary parties to the 
application as neither of them is affected in 
any way by the order of the court. It is no 
doubt correct as urged by Mr. Sethi that 
the defendants have no right of appeal as 
such right would only lie with Murli Dhar 
whose ejectment has been ordered by the 
court if he is such a person who.neither the 
plaintiff nor the defendants have a present 
right-to remove, It does not’ follow, hows 
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ever, that because the defendants have no 
right of appeal against the order they 
cannot come up to this court in revision as 
s. 115 of the Civil Procedure Code dces not 
require that there should be an applica- 
tion or that such application need neces- 
sarily be made by en aggrieved party. 
The only limitation against the exercise of 
toe power cf this court under s. 115 is 
that the case should be one in which no 
appeal lies. It appears from what has 
been said during the course of arguments 
and from certain facts emerging from the 
record that Murli Dhar is not such a person 
whom either party to the suit has not a present 
right to remove and consequently the order of 
the court would not be open to appeal. It 
now remains to be seen whether as con- 
tended on behalf of the petitioners ‘the 
order in questicn was made without juris- 
diction or that having jurisdiction to make 
the order the court acted illegally or with 
material ir.egularity. In my opinion the 
court had jurisdicticn to make the order in 
ques ion as the property in dispute was in 
the possession and under the control of 
the court through its duly appointed 
receiver. It was admitted that Mur.i Dhar 
was not an employee of any of the trustees 
nor was he onthe temple establishment and 
therefore if the court was satisfied that his 
residence in a kotha of the temple was 
improper the court in ordering his eject- 
ment from the said kotha thoughit may 
have been done wrongly cannot be. said to 
have acted illegally or with material ir- 
regularity. 

~ In view of the above observations I must 
hold that the order of the court below is 
not open to revision under s. 115 ‘of the 
Civil Procedure Code. The circumstances, 
however, are such that in my opinion inter- 
ference with the order is justified under 
the provisions of s. 107 of the Government 
of India Act. It appears that Murli 
Dhar has been living on the temple pre- 
mises for the last 16 or 17 years having 
been permitted to do so by the founder. 
He is reported by Lala Parkash Chandra 
to bea very useful person and wielding a 
good deal of influence which he always 
‘exercises in the interests of the temple. In 
para, 1 of the application for revision it is 
alleged that Murli Dhar renders invaluable 
‘service tothe temple and assistance in the 
management and is.of special help to the 
defendant trustee Lalta Devi in helping 
her in the administration of the trust. 
Murli Dhar is thus obviously not a person 
whose résiderice on the temple premises can 
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‘must be dismissed in its entirety and 
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be regarded ‘as objectionable. He does 
not appear to have obstructed the receiver 
Lala Parkash Chandra in the exercise of 
his duties nor in any way interfered with 
his control and management. The plaint- 
iff apparently seeks the-ejectment of Murli 
Dhar because he is possibly ill-disposed 
towards the plaintiff but however this may 


(be, Ido not think it affords a sufficient 


reason for his ejeclment. I further think 
that the court should have allowed the 
matters toremain in status quo during the 
pendency of the suit. 

For -the reasons given above, I set aside 
the order of the court below directing the 
ejectment of Murli Dhar from a kotha on the 
temple premises, leaving the parties to bear 
their own costs in this court. 

N. Order set aside, 


CALCUTTA HIGH COURT. 
Civil Appeal No. 228 of 1931. 
January 24, 1933. 

M.tree AND M. C. Guosz, JJ. 
GOVIND CHANDRA GHOSE — 
APPELLANT 
Versus 
JAMALUDDIN MONDAL AND oTHERS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O I,r.9, 
O. XXXIV, r. 1—Mortgage—Suit on mortgagz— 
Proper parties—Suit by one heir of mortgagee—- 
One heir brought on record only after limitation— 
Maintainability of suit 

Order XXXIV, r. 1, Civil Procedure Code, con- 


trols O. i, r. 9and a mortgage is indivisible ; and, 


if all the parties entitled to share in the money 
due on the mortgage are not on the record the suit 
when a 
necessary party has not been impleaded at the time 
of the institution ofthe suit but has been brought 
on the record after the period of limitation has ex- 
pired, the whole suit must be dismissed. Girwar 
Narain Mahton v. Makbulunnessa (1), relied on. 
When several persons are entitled toa mortgage 


‘debt, all of them shculd be joined as plaintiffs in the 


action. When one of the heirsofa mortgagee in- 
stitutes a suit and one heir is brought on the 
record after the expiry of the period of limitation 
the whole suit will fail. pN 
Appeal against order of the Additional 


District Judge, Rajshahi, dated February, 
9, 1931. 

Mr. Bireswar Bagchi, for the Appellant. 

Mr. Sarat Chandra Jana, for the Res- , 
pondents. 

Mr. Bireswar 
Registrar. 


Mitter, J.—This is an appeal on bè- 
half of defendant No. 3 and is directed 
against an order of-rethand made in a 


Chatterjee, for the Deputy 


> 
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mortgage suit. It appears that a suit was 
brought inthe court of first instance for 
recovery of Rs. 989 on’a mortgage execut- 
edon Aswan 27,1321, B. 8. said to have 
been executed by the defendants in favour 
of one Esmon Bibi, by her brother one 
Jamaluddin Mondal who is now plaintiff 
No. lin the suit. The suit was brought 
onthe allegation that the mortgage money 
really belonged tohim and not his sister 
Esmon and that Esmon was only his 
benamidar. The due date of morigage 
was the end of Chaitra 1321 B. S. which 
date corresponded to April 13, 1915. The 
suiton the mortgage would ordinarily be 
barred on April 14, 1927. On August 25, 
1927, after the period of limitation had 
expired Jamaluddin abandoned his case 
that Esmon was really a benamidar for 
himand asked for amendment of plaint 
alleging that he was one of the heirs of 
Esmon and as such he was entitled to 
sue onthe mortgage bond with the other 
heirs of his sister. Some of the heirs of 
Esmon were already on the record as 


pro forma defendants, but cne Abdul Mondal. 


one of the pro forma defendants who was 
also one of the heirs of Esmon was brought 
on the record for the first time on August 
25, 1927, afier the statutory period of 
limitation had expired. He ‘was made a 
co-plaintiff on that date. Amongst the 
numerous defences to the suit one defence 
taken was that the suit by the added 
plaintiff Abdul was obviously barred by the 
statute of limitation and asthe suit was 
ona mortgage and the mortgage is one 
and indivisible the effect of that would 
be thatthe entire suit must fail. The 
other defence taken was that defendant No.3 
was added as a party after the period 
of limitation and the suit should be dis- 
missed as against him on that ground also. 
The Munsif came to the conclusion thatthe 
suit was barred sofar as Abdul Mondal 
was concerned and ihe effect of this was 
that the suit was also barred in- its 
entirety; and he dismissed the suit with 
costs. : 

Against (his decisionan appeal was taken 
tothe Court of the Additional District J udge 
of Rajshahi whoallowed the appeal and 


remanded-the suit to the- court of first - 


instance for trial of the suit on 
The learned Additional 
was of opinion thatthe suit could not be 
dismissed on the ground of non-joinder of 
one of the heirs of Esmon and referred 
to the provisions of 0, I, r. 9,° Civil 
Procedure Code; which provides ` that 


merits. 
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no suit shall be dismissed by reason 
of non-joinder of parties. In arriving at 
the conclusion that O. XXXIV, r. 1, Civil 
Procedure Code, is now controlled by O. I, 
r.9 of the same Code the learned Judge 
points out that the word “must” which 
occurred in s. 85, Transfer of Property 
Act, having been dropped and s. 85, 
Transfer of Property Act, having been 
transferred to the Code of Civil Procedure, 
the question as to the effect of non-joinder 
is governed by the provisions of the Code. 
Against this order of remand the present 
appeal has been brought and substantially 
two grounds have been taken in support of 
this appeal by Mr. Bireswar Bagchi who 
appears for defendant No. 3, the appellant 
in the present appeal. He coniendsin the 
first place that the suit must be held to 
beone not framed in accordance with the 
provisions of law seeing that one of the 
heirs of the mortgagee was neither added 
asa plaintiff tothe suit in proper time nor 
washe added as a pro forma defendant 
and itis argued that the effect of the 
absence of one of the heirs of Esmon from 
the category of the plaintiff is that the 
suit cannot be maintained. He con‘ends 
that O. XXXIV, 1. 1 must not be read as 
being controlled by O. I, r. 9, but that O. J, 
r.9 must be held as being subordinate 
to O.XXXIV,r. 1, having regard to the. 
nature of the suit on whichit was brought. 
It issaid that the mortgage deed was one 
and indivisible and action on such a 
security must be brought at the instance 
of all the mortgagees or where ‘one mort- 
gagee is dead, at the instance of the heirs 
of the said mortgageeor atthe instance of 
one of the several morigagees where ihé 


‘other mortgagees have refused to join in 


which casethey must also be impleaded 
in the category of defendanis. In support 
of this contention the learned Advocate for 
the appellant has drawn our attention to 
a decision of the Patna High Court in the 
case of Girwar Narain Mahton v. Makbulun- 
nessa (1).. That decision lays down the 
proposition that r. 9, O. I, Civil Procedure 
Code, 1908, is subordinate to r. 1, O. XXXIV, 


thata mortgage isindivisible; and if all 


the parties entitled toshare inthe money 
due on the mortgage are not on the record 
the suitmust be dismissed in its entirety 
and that when a necessary party has not 
been impleaded at the time of the insti- 
tution of thesuit but has been brought on 
the record after the period of limitation 
has expired, the whole suit must be dis- 
(1) 86 Ind, Cas, 542; 1 Pat, LJ 468, -- í 
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missed. This decision supports- fully ` the 
contention put forward on behalf of the 
appellant and is also in accordance with 
the principle which governs such cases. 
Sir Rash Bihari Ghose inhis classical book 
‘on the Law of Mortgage makes certain 
observations which are instructive with 
regard to the point with which we are now 
dealing and they may be usefully repro- 
duced here. The learned author says at 
p.611, Edition 5, thus: > > 

“Beginning with the proper plaintiffs in such 
. actions, I will observe that the cardinal rule on 
the subject is that all persons who have an in- 
terest in the mortgage debt should join in an 
action to enforce the security, as there can be no 
effective decree for foreclosure, unlessall the parties 
entitled to the mortgage money are before the court. 
Where, therefore, several persons are entitled to 
the mortgage debt, all of them should be joined 
as plaintiffs in the action. Thus, one of several 
persons, though entitled to distinct share of the 
mortgage money, cannot sue alone, if it has been 
laid out by trustees in a single sum. If any of 
the. mortgagees refuse to join as plaintiffs, they 
may be made defendants. For in equity it is 
sulficient that all parties interested in the subject of 
the suitshould be before the court either in the 
shape of plaintiffs or defendants”, | 

The same principle would apply in re- 


gard to actions for sale of the mortgage - 


property. We are, therefore, of opinion 
that this contention of the appellant must 
succeed and the suit is dismissed in its 
entirety. It is not therefore, necessary to 
consider the other question raised in this 
appeal, namely, whether the suit as 
against defendant No.3 is barred by limi- 
tation, The result, therefore, is that this 
appeal is allowed. Theorderof the lower 
Appellate Court is set aside and that of 
the court of first instance is restored. There 
will beno order as to costs. 

M. C. Ghose, J.—I agree. 

N. > Appeal allowed. 


LAHORE HIGH COURT. 
Criminal Appeal No. 1328 of 1932. 
January 13, 1933. 

ABDUL QADIR, J. 
ABDUL HAMID AND oTHERS— CONVICTS 
—ÅPPELLANTS 
versus 
EMPEROR - Opposits Party. 


Criminal Procedure Code (Act V of 1893), s 239 (3) 
_ —Joint trial of three persons—Offences under ss. 240 


and 243, Penal Code, respectively committed by two - 


in one place —O ffence under ss 240, 248-109 committed 
by another in another place—Absence of evidence as to 
conspiracy—Joint trial—Whether legal—Penal Code 
(Act XLV of 1860), ss. 109, 249, 248. 

A was charged under s 240, Penal Code, for utter- 
ing a coin knowing it to be counterfeit, and B under 
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s 243 for being jn possession of counterfeit coing 
knowing them to be counterfeit coins. A and B were 
in Jullundur and the offence for which they were 
charged was committed in Jullundur. C who was 
in Delhi was charged under ss. 240-243-109 on the 
ground that there was a conspiracy and that he passed 
counterfeit coinsto Aand B. There was no evidence 
as to conspiracy oras to the passing of coins by C. 
They were tried together: 

Held, that under the circumstances, the offences 
for which A, B and C were tried together did not 
form one transaction and the joint trial was illegal 
and the convictions should be quashed. 

Criminal Appeal from an order of the 
Magistrate First Class, exercising enhanced 
powers under s. 30, Criminal Procedure 
Code, Jullundur, dated October 19, 1932. 

Mr. Abdul Aziz, for the Appellant. 

Mr. M. L. Batra, for The Government 
Advocate, for the Respondent. 


Judgment.—Abdul Hamid, Abdul 
Razaq and Ahmad Ullah have been jointly 
tried and convicted and have’ appealed to 
this court. The question raised by Mr. 
Abdul Aziz, who represents Abdul . 
Hamid and Abdul Razaq, is that the 
joint trial of the three persons was not 
justified by law and vitiates their con- 
victions and should be set aside. The 
merits of the case have not been argued 
before me and the arguments have been 
confined to this preliminary objection, 

The facts that led to this trial are 
briefly as follows: Abdul Razag, who is 
a young man and a student in a school, 
was seen having an altercation with a 
shopkeeper in Jullundur, who was accus- 
ing him of having given him a suspicious 
looking rupee, which was subsequently 
found to be a counterfeit coin. This was 
seen by a constable who had received 
information against Abdul Razaq and 
Abdul Hamid that they were putting 
some counterfeit rupees in circulation. He 
took hold of Abdul Razaq and took him 
to the Police Station with the rupee that 
he had passed to the shopkeeper, Ramzan, 
The accused was searched at the Police 
Station and some more coins, afterwards 
found to te counterfeits of King’s coins, 
were found in his possession. Abdul Hamid 
is the uncle of this young man. His 
house as well as his person was searched 
and some more coins including some 
counterfeit coins were found from his 
possession. It is said that through one 
of these accused in Jullundur, a clue was 
obtained to Ahmad Ullah, who has a 
shop at Delhi. The Police went to Delhi 
twice. On the first occasion they met 
Ahmad Ullah and searched his house but 
nothing incriminating was found. On the 
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‘second occasion Ahmad Ullah produced 
a pair of dies Ex. P2 and Exs. P3 and 
4 blanks Exs. P 5 to P 8 from a place 
in the Company Garden and it. was found 
later on by the Mint Master, who examin- 
ed the articles produced, that a number 
of coins produced from the possession of 
the accused were counterfeit coins, which 
could be produced or had probably been 
produced by using dies Exs. P 2 
and P 3. After investigation the ‘three 
accused named above were sent 
together to take their trial at Jullundur, 
Abdul Razaq being charged under s. 240, 
Indian, Penal “Code, for uttering a coin 
knowing if to be a counterfeit of _ the 
King's “Coin, Abdul Hamid under s. 243, 
Indian Penal Code, for being in possession 
of counterfeit coins knowing them to be 
counterfeits. of King’s coin and Ahmad 
Ullah under.ss. 240, 243 and 109. of the 
Indian Penal Code. The court below is 


` of the opinion that there was a conspiracy 


between Ahmad Ullah on the one hand and 
Abdul Hemid and Abdul Razaq on the 
other, in consequence of which: Ahmad 


Ulleh used to - pass on counterfeit coins. 


manufactured by him to the other two, 
who used to utter them in the bazar at 
Jullundur. | 

Counsel for the appellant GONE that 
so far as he can see: there is no evidence 
as tothe existence of a conspiracy between 
Ahmad Ullah of Delhi end Abdul Hamid 
and Abdul Razaq of Jullundur, or as to the 
passing of counterfeit coins by him to 
any of the other two eccused. He urges 
further that there hes been a misjoinder of 
charges in” this case, even so far as the 
joint trial of Abdul Razaq with Abdul 
Hamid is concerned, inasmuch as Abdul 
Razeq was charged “under s. “240, Indian 
Pena} Code, and Abdul ‘Hamid under s. 243, 
Indian Penal Code, anł the offences com- 


‘mitted by each of them were distinct and 


Separate end should not have been tried 
together. 

Mr: M. L: Batra, cn . behalf of the 
Crown, meets the first. objection by urging 
that the accused coùld be tried jointly 
under ss. 235 and 239 (d) because the 
various ofences ‘attributed to the three 
accused practically form one transaction 
or a series of- transactions amounting to 
one transaction, with regard to ‘the con- 
spiracy or thé passing, of coins by Ahmid 
Ullah to the two accused whọ, reside in 
Jullundur, he ‘admits that there is: no 


-definite evidence to that efect on the record 


“but he says-that conspiracy is a matter 
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of inference and he says’ that the 
inference in this case may be drawn 
from the fact that one of the accused in 
Jullundur is said to have mentioned the 
name of Ahmad Ullah. In’ answer to the 
second objection relating to the misjoinder 
so far asthe joint trial of Abdul Razaq 
and Abdul Hamid isconcerned, Mr. Batra 
refers to s. 239 (g). Inu conclusion Mr. 
Batra admits that the charges as framed 
are not free from defects but he argues that 
these defects are covered by s. 537, Criminal 
Procedure Code. $ 

The reply of Mr. Abdul Aziz to ‘hie. 
last point is that the case of his .clients 
has been prejudiced by the three men 
being tried together and evidence against 
Ahmad Ulleh has influenced the judgment 
of the learned Magistrate regarding his, 
clients. He points “out that. the several 
offences said to have been committed by 
the three accused are quite distinct and 
have been committed on different occasions. 
and cannot be treated as one transaction 
With regard tock (g) of s. 239, Criminal 
Procedure Code, he says that if Abdul: 
Razaq and Abdul Hamid had -been on’ 
their trial concerning an offence as to one 
and the same coin, cl. (g) would have been 
applicable, butit cannot apply toa case. 
where the charge against Abdul’ Razaq 
is. that of uttering a coin, while the charge 
against Abdul Hamid is of possession of 
different coins altogether and Ahmad Ullah 
is supposed to be the manufacturer of 
counterfeit coins working at Dehi, with 
whom no direct touch of his clients is ‘shown 
by the evidence on the record. 

After giving due consideration to the 
arguments on both sides I think that 
there is force in the contentions advanced 
on behalf of -the appellants and in my 
opinion: the trial has been vitiated by the 
defects pointed out by the appellants’ 
Counsel. I do not think the offences for 
which ‘the three men have been tried form 
part of the same transaction and, if: they 
did riot, 1 do not see how the offences 
could have ‘been tried jointly. ‘I therefore 
quash the convictions -and “seb aside 
the sentences awarded against the accused 
and diect that they may be tried afresh 
according to law, either separately for 
the ‘various offences with which they are 
charged or together on a proper charge of 
conspiracy if the prosecution is in a posi- 
tion to substantiate it and is advised to 
adopt this courte. 


N, ` Conviction=quashed, ` 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Criminal Revision Application No. 46 
i of 1933. 
| July 13, 1933. 
RUPCHAND, J.C., AND Logo, A. J. O. 
MAHLIOMAL DANSING—APPLICANT 


VETSUS 
GIANCHAND SALAMATRAI AND ANOTHER 


-  —OPPOSITE PARTI, 

Criminal Procedure Code (Act V of 1898), s 202— 
Complaint against an individual alleging collusion 
with Police Officer—Investigation by court—Neces- 
sity of—Procedure. 

Even in the case of ordinary complaint itis not 
desirable that a Magistrate should refer a com- 
plainant tothe Police or that he should act onthe 
Police report without affording the complainant an 
opportunity of adducing his evidence if he so 
wishes, and the adoption of a different course 
would foster abuses and defeat the purpose of law, 
which is to give to persons, who have been injured, 
an access to justice independent of the Police. 
These observations apply with greater force where 
the complaint is not only against an ordinary indi- 
vidual but where itis said that such individual has 
acted in collusion with a Police OÑcer. 

Such a case is a fit onein which the Magistrate 
should take evidence himself and decide for him- 
self on such evidence whether cr not process should 
issus against the accused, and if he holds that the 
case is false, he should decide whether proceedings 
should be taken against the complainant or any of his 
witnesses. Inre Jankidas v. Guru Sitaram (|), 
applied 


Mr. Motiram Idanmal, for the Applicant. 

Mr. Partabrat D. Punwani, for the Op- 
ponent. 

Mr. 
Crown. 


Parmaxand Kundanmal, for the 


Judgment. —The facts giving rise to 
this revision application are somewhat as 
follows: OnSeptember 5, 1932, one Ram- 
chand filela complaint against one Kissu- 
‘mal and his son for offences falling within 
the purview of s3. 409 and 477, Penal 
Code. He obtained a search warrant not 
only for search of : the house of the ac- 
cused, but also of the “Serai” of one 
Mahbliomal, son-in-law ofthe accused Kissu- 


mal. Mahliomal wasthen on pilgrimage | 


inthe Punjab. During this absence the 
“Sarai” was searched and 181 account 
books belonging to him were secured, by 
the Police. A list was prepared giving 
the name of sach and every bvok which 
was secured, and each book was num- 
bered and -described.in the list. Item 
No. 93 inthe list refers toa sahi book of 
cash transactions of the karkhana. The 
agent of Mahliomal asked that the bags 
in which these books had been secured 
should be sealed. But this was not done. 
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The books were carted from the “Sarai” 
to the Thana af Ratodero on September 
6. That was the dayof the search. From 
there, on the following morning, the bags 
-were carted to the court-house at Larkana. 
The books did not belong to the accused 
and the court therefore passed an order 
that the books be returned to the person 
from whose possession they were ob- 
tained. ; 

On September 11, when the books were 
returned, book No.96 was found missing. 
On September 13, the court wrote to the 
Sub-Inspector of Police, Ratodero, pointing | 
out that book No. 96 was missing direci- | 
ing him to secure it and to send it to the 
court. Mahliomal who had been’ wired to 
come down filed a complaint dated Sep- 
tember 14, 1932, in the court of the learr- 
ed Magistrate alleging that he had been 
informed that Gianchand, son of Sala- 
matrai, and Bikhomal, son of Chijomal 
had in collusion with the Jamadar, who 
carried out the séarch, fraudulently taken 
possession of the missing book, and had 
suppressed it. He stated in the complaint 
that the reason why he suspected these 
two accused persons to have removed the 
book was that he had been informed by 
one Sitalmal that he had seen the accused, 
Bikhomal, opening one ofthe bags on the 
way when the bags were being carted, 
and further that he had been informed 
by one Underdinomal, the ghari-driver in 
whose ghari the accused went to. Bhagul- 
dero. that he had seen the book 
with a red cover with the accused. This 
book no doubt is a very valuabie book. 
It is said to contain entries of cash dealings 
extending over 24 lacs of rupees every 
year. The entries are signed by the 
payees in token of their having received 
payments. The disappearance or lhe 
destruction of this book is such as will 
cause great inconvenience and perhaps lcss 
to Mahliomal. . 

The learned- Magistrate forwarded the 
complaint tothe Police for investigation 
and it was investigated by a Sub-Inspector 
of Police. He made aréport that the com- 
plaint was false, and acting on the report - 
the learned Magistrate has not only dis- 
missed the complaint but he had called 
upon the complainant to show cause why 
he should not be prosecuted ‘under s. 211, 
Penal Code. The learned Sessions Judge’ 
of Larkana has déclined to interfere with. 
the order of the learned Magistrate and the: 
applicant has now come to usin revision. 
We are always disinclined to interfere with 
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orders of dismissal of complaints specially 
when such crders have not been interfered 
with by ihe Sessions Court. But the 
circumstances of this case are peculiar. 
The complainant had madea definite com- 
plaint of collusion between the Police 
Jamadar and thetwo accused. Prima facie 
the book had disappeared either while the 
books secured at the search were in pos- 
session of the Police or of the court. There 
was a greater probability of the book 
having disappeared in transit and the 
Police had to explain its loss. This was 
therefore not a case in which the whole 
_ investigation should have been left to the 
Police or the report should have been ac- 
cepted without a further inquiry being 
held by the court more so when the report 
by the Police was one which could not be 
accepted without further proof. The re- 
port was to the effect that only 180 books 
had been secured and that through mistake 
181 books were shown in the mashirnama. 
But that does not satisfactorily account 
for the fact that the list referred specifi- 
cally to a sahi book as item No. 96 and 
that book was missing. Now surely before 
the complainant may be told that no book 
of his was lost and that he has made a 
false complaint for which he ‘is liable to 
be prosecuted he is entitled to ask the 
court that the court should itself investi- 
gate into the matter, and if after examining 
his witnesses the court arrives at the same 
conclusion he is prepared to take the 
consequences. Even in the case of. ordi- 
nary complaint it has heen held that it is 
not desirable that a Magislrate should refer 
a complainant to the Police or that he 
should act cn the Police report without 
affording the complainant an opportunity 
of adducing his evidence if he so wishes, 
and that the adoption of a different course 
would foster abuses and defeat the pur- 
pose of law, whichis to giveto persons, who 
have heen injured, an access to justice 
independent of the Police: In re Jankidas 
v. Guru Sitaram (1). These observations 
apply with greater force where the com- 
plaint is not only against an ordinary in- 
‘dividual but where it is said that such 
individual has acted in collusion with a 
Police Officer, who having had the custody 
of books removed one ofsuch books; 

There were two mashirs in whose presence 
the books: were secured. One of them has 
filed an affidavit, which supports the 
complaint. The other mashir is “said to 


have made ceitain statements before ihe 
(1) 12 B 161. ae 
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Police which support the accused. That 
being so, there was greater reason for the 
court to have examined both the mashirs 
in court and to have arrived at its own con- 
clusion on the point on which the evidence 
ofthe two mashirs differed. The two prin- 
cipal witnesses, Sitaldas and Underdinomal 
have alsonot been examined in court, and 
the learned Sessions Judge has not given 
any definite finding that their affidavits 
are false. The alleged disappearance of 
a book while in the custody of the Police 
Officer who was empowered to secure the 
books cannot be dealt within this light man- 
ner. We think that this is a fit case in 
which the Magistrate should take evidence 
himself and on such evidence decide for 
himself whether or not process should issue 
against'the accused, Gianchand and Bikho- 
mal, and if he holds that the case is false 
to decide further whether proceedings 
should be taken against Mahliomal or any 
of the witnesses who have been examined 
onhis behalf. We accordingly, set aside 
the’ ordef of dismissal passed by the 
learned Magistrate and remand the case 


to him for further enquiry, according 
to law. f 
N. Case remanded, 


ALLAHABAD HIGH COURT. 
Criminal Appeal No. 952 of 1992. 
March 20, 1933. 

YOUNG AND RAOHHPAL SINGA, JJ. 
IRSHADULLAH KHAN AND cTHERS 
— APPELLANTS 


versus 


EMPEROR— Oprosite Party. 

Penal Code (Act XLV of 1860), s. 84—Criminal act 
being theact of single individual--Applicability of 
s 84—Tests of joint responsibiliiy—Common inten- 
tion. 

Section 31, Penal Code, applies equally to those 
cases in which the criminal act done in furtherance 
of a common intention of several persons is the act of 
a single individual. Before s. 3t can beapplied, the 
prosecution must prove that the criminal act was 
done by one of the accused persons in fu:therance 
ofthe common intention of all. The existence of a 
common intention is the sole test ofthe joint res- 
ponsibility under s. 3t of the Penal Code. As 
direct evidence of common intention is difficnlt to 
find, it should be gathered from the facts cf each 
case and the surrounding circumstances, The view 
that s 3! applies only where a criminal act was 
done by several persons of whom the accused charged 
thereunder was one, and not where the act was done 
by person other than the latter is not a correct view. 
[p 268, col. 2: p. 268, col. 1.) ; 

“Messrs. P. L. Banerji, Kumuda Prasad 
and Masud Hasan, for the Appellants, 
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Messrs. Saila Nath Mukerji, Nanak Chand 
and Chandra Bhan Agarwala, for the Res- 


pondenis. - . 
The Government Advocate, for the 
Crown. 


Judgment.—Irshad Ullah Khan, Mo- 
hammad Rashid Ullah Khan, Tufail Ah- 
mad Khan, Nisar Khan, Fida and Kaley 
were tried in the court below under 
ss. 302, 148 read with s. 149 and s. 307; 
Indian Penal Code. Fida and Kaley have 
been acquitted. The charge of rioting 
under s. 148, Indian Penal Code, failed. 
Irshad Ullah Khan has been found guilty 
under s. 302, Indian Penal Code, and has 
been sentenced to death. Rashid Ullah 
Khan, Tufail Ahmad and Nisar Khan 
have been held guilly under s. 302, read 
with s, 34 of the Indian Penal Code and 
have been sentenced to transportation for 
life. All these four accused have also been 
convicted under s. 307 of the Indian Penal 
Code, and have been sentenced io7 years’ 
rigorous imprisonment. They have all pre- 
ferred appeals against their convictions, 
and the record of the case has been sent 
up by the learned Sessions Judge for 
confirmation of the death sentence passed 
against Irshad Ullah Khan. 

Irshad Ullah Khan and Rashid Ullah 
Khan are brothers. A cousin of theirs is 
married to Tulail Ahmad Khan. Nisar 
Khan is said to be a grand-nephew of Tu- 
fail Ahmad Khan, accused. Ahmad Ulah 
Khan was the father of Irshad Ullah Khan 
and Rashid Ullah Khin. He isdead. Mu- 
sammat Nazir Begam is the step-mother. 
About 10 bighas of land in village Bag- 
rasi is held by Musammat Nazir Begum 
as mortgagee in possession since 1915, This 
lanl was in cultivatory possession of Ram 
Sarup and his brother Heta as occupancy 
tenants. It i3said that tha land remain- 
ed parti for about 2 years. Musammat 
Nazir Begam leased it to Abdul Majid 
' Khan and his nephew Asad Ullah Khan 
under a lease executed on May 20, 1932. 
On the same day Heta and Ram Sarup 
relinquished this land in the presence ofa 
Kanungo. The evidence produced in the 
czse shows that Irshad Ullah-Khan, ac- 
cused, obtained an er partedecree in res- 
pect of this land against his step-mother 
On the date on which the lease was exe- 
cuted in favour of Abdul Majid Khan and 
Asad Ullah Khan, an application was made 
to the court of the Munsif for setting aside 
the abovementioned ex parte decree. It 
appears from the evidence on the record 
and from, the statement of Musammat 
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Nazir Begum that her relations with Irshad 
Ullah Khan ‘and his brother Rashid Ullah 
Khan had been very strained. After the 
death of her husband these two step-sons 
used to look after this leased land, but 
Musammat Nazir Begum did not get any 
profits and so she leased the land to Abdul’ 
Majid. Khan and Asad Ullah. Khan for a 
number of years. 

The prosecution story is that Abdul Ma- 
jid Khan had made arrangements to have 
one of the leased plots irrigated on June 
1, 1932. This plot is at a distance of only 
80 or 90 yards from his residential house. 


‘Some labourers had assembled. at the well 


near the field and irrigation work had start- 
ed on the morning of June 1, 1932. The 
evidence is that Abdul Majid Khan, Mu- 
hammad Said Khan, (P.-W. No. 2), and 
Said Khan were sitting on a chabutra in 
front of the house of Abdul Majid Khan, 
They saw all the accused proceeding in the 


direction of the field which was being ir- 


rigated. Irshad Uilah Khan carried a 
double barrel breach loading shot gun and 
Rashid Ullah Khan had a spear, while 
the remaining accused were armed with 
lathis. A servant of Abdul Majid Khan 
told him that the party of the accused 
was going towards the well. : 
Upon this" Abdul Majid Khan, Said 
Khan, deceased and Said Khan, (P. W. No. 
2) followed them. Abdul Majid Khan call- 
ed the eccused and asked them to stop 
aud reqiestel them not to go to the well, 
It may ke remarked here that Abdul Ma- 
jid Khan was unarmed. All the six ac- 
cused turned back and Tufail Ahmad 
Khan asked his companions to beat Abdul 
Majid Khan and his companions. Upon 
this Irshad Ullah Khan fired his gun at 
Abdul Majid Khan. Abdul Majid Khan 
fell down up:n the ground wounded. Then 
Said Khan deceased rushed towards Irshad 
Ulleh Khan and gave him a lathi blow 
on the head. Irshad Ullah Khan again fir- 
ed and Said Khan was hit. He fell down 
upon the ground and died. Muhammad 
Said Khan, (P. W. No.2) says-that the 
other five accused beat him with lathis. 
He had a lathi and he also hit back. In 
the meantime Umar Khan and Rab Nawaz 
Khan came to help Abdul Majid Khan’s 
party. Irshad Ullah Khan rushed towards 
Rab Nawaz Khen and fired at him. Rab 
Nawaz Khan fell down wounded. Umar 
Khan is the. fatherof Said Kh:n, (P. W, 
No. 2). He asked the accused persons to 
cease fighting. But this had no effect and 
Umar Khan was also beaten by all the ac« 
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cused except Irshad Ullah Khan. Irshad Ul- 
lah Khan also fired at Said Khah, witness, and 
he was also wounded. One Sarjit, a labou- 
rer who had been working at the well came 
and caught Irshad Ullah Khan from be- 
hind. He was pushed back. Irshad Ullah 
fired at him and he was also wounded. Jawa, 
another labourer, who happened to be near 
Sarjit, also received gun-shot injuries. After 
this the fight ceased and eventually all the 
wounded men were taken to Bulandshahr. 
Abdul Majid Khan died in the hospital on 
June 6, 1932. 

_ One ofthe arms of Sarjit had to be am- 
putated. Rab Nawaz Khan was undergo- 
ing treatment in the hospital in Buland- 
shahr, at the time of the trial. The de- 
fence story was that Irshad Ullah Khan 
appellant had gone out that day early in 
the morning to shoot green pigeons. While 
he was returning, he saw Abdul Majid 
Khan with a party of 30 or40 men going 
towards one of the leased plots. Abdul 
Majid Khan abused Irshad Ullah Khan 
saying that he was the helper of Ram Sa- 
. rup, the man who had relinquished (he 
leased land. It is said that after this Ir- 
shad Ullah Khan was attacked by the party 
of Abdul Majid Khan with lathis. While 
he was being beaten, Rashid Ullah Khan 
and Tufail Ahmad Khan came. They 
were also beaten. The defenceis that Ir- 
shad Ullah Khan fired at Abdul Majid 
Khan and others in self-defence. The de- 
fence of Rashid Ullah Khan and Tufail 
Abmad Khan is that when Irshad Ullah 
Khan was attacked, they rushed to the 
spot whe:e he was being altacked and tri- 
ed fosave him. Nisar Khan pleaded that 
he was not present at the time of the fight 
and that he had been falsely implicated. 
The leained Sessions Judge has accepted 
the prosecution story. We have to consider 
whether his finding is coriect. The first re- 
port Ex. P printed at p. 5 of the paper 
book was made at the Police Station by 
Puran Chaukidar at 8.a.m The Police. 
Station is at a.distance of 5 miles from 
Bagrasi .village. In the first report it is 
mentioned that the party of Irshad Ullah 
Khan had gone to prevent Abdul Majid 
Khan from irrigatingthe leased land and 
that was the cause of the fight. The name 
af Nisar Khan was not mentioned in the 
first report. All that the chaukidar said 
was that along. with Irshad Ullah Khan, 
Rashid Ullah Khan, Tufail Ahmad Khan 
and Bhuray Muhammad. Khan, there were 
twoj or three persons. The chaukidar him- 
self. was ‘not present. when the firing took 
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place. In his evidence he stated that on 
hearing of the fight he went to the spot and 
there several persons who were present 
gave him the details which he mention- 
ed in his first report. 

The most important piece of evidence in 
this case is the dying declaration of Ab- 
dul Majid Khan recorded by a Magistrate 
in Bulandshahr hospital at 645 p.m. on 
June 1, 1932, in which hə stated that 
he was at his house when he learnt that 
the party of Irshad Ullah Khan was pro- 
ceeding towards the well. He, Said Khan, 
deceased, and some others proceeded to- 
Tafail Ahmad Khan ad- 
dressed his companions and told them that 
before going to the well, they should deal 
with Abdul Majid Khan. On this Irshad 
Ullah Khan started firing, Muhammad 
Said Khan, (P. W. No. 2,) Jagwa, Sumera 
Bhagwat Prasad, Budha, Puran, (P. W. 
No. 11, Sarjit and Ram Singh give the pro- 
secution version of the firing. Asad Ullah 
Khan, (P. W. No. 1,) says that he was in- 
side the house of Abdul Majid Khan when 
he heard the firing going on. Then he went 
on and saw the six accused returning tc- 
wards the home of Irshad Ullah Khan. 

On behalf of the accused persons Pir- 
bhu Lal, Ibrahim Khan, Jagan Lal, Ahmad 
Ullah Muhammad Yusaf Khan, Mobarak 
Ali Khan and R m Sarup were examin- 
ed. Thestory which the defence told was 
this: Ram Sarup had not relinquished 
the land leased by Musammat Nazir Be- 
gum to Abdul Majid Khan. Abdul Majid 
Khan induced Ram Sarup to give up the 
leased land to him on payment of Rs. 100 
Ram Sarup was paid Rs. 25, and Abdul 
Majid Khan agreed to pay him the ba- 
lance later on. After some days, Ram 
Sarup: went to Abdul Majid Khan and 
asked him to pay the balance. Abdul 
Majid Khan, would not do so. Thereupon 
Ram Sarup said that he would cultivate 
the Jand which had Leen let to Abdul 
Majid Khan. It is said that Ram Sarup 
went and complained to Irshad Ullah Khan 
who advised him to makeapplicaticn about 
the matter to the Deputy Collector. Abdul 
Majid Khan wrongly thought that Irshad 
Ullah Khan was backing Ram Sarup. On 
the morning of June 1, Ram Sarup was 
irrigating the disputed plot. Abdul Majid 
Khan had gathered alarge number of men 
in his compound. This party was proceed- 
ing towards the well. The suggestion of 
the defence is that they were going there 
to prevent Ram Sarup from irrigating one 
of the leased plots, Irshad. Ullah Khan 
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happened to be returning from the jung- 
le. Abdul Majid Khan on seeing him ab- 
used him and said that he (Irshad Ullah 
Khan) was creating trouble: Then Said 
Khan, witness hit Irshad Ullah Khan on 
the head with his lathi, Irshad Ullah Khan 
wanted to run away, but a large num- 
ber of persons attacked him with their 
lathis. Said Khan caught the gun of 
Irshad Ullah Khan which went off in- 
cidentally and shot Said Khan. Then 
Rashid Ullah Khan and Tufail Ahmad 
Khan came. Abdul Majid Khan ordered 
his men to beat the party of Irshad Ullah 
Khan. Rashid Ullah Khan and Tufail 
Ahmad Khan were beaten and upon this 
Irshad Ullah Khan fired hitting Abdul 
Majid Khan. 

We have given our anxious considera- 
tion to the evidence produced on both 
sides. We feel satisfied that the evidence 
of the prosecution witnesses is true and 
has been rightly believed by the learned 
Sessions Judge. We have the dying de- 
claration of Abdul Majid Khan, which was 
recorded by a Magistrate on the evening 
of June 1, 1932. The man was seriously 
wounded and we cannot believe that he 
{old a story which was not true. Accord- 
ing to the evidence produced by the de- 
fence, Abdul Majid Khan was held in 
high esteem by every ove of Bagrasi 
village, and he was obviously a man of 
high character. He was an old man of 
over 60. The evidence proves that he 
was unarmed. We cannot believe that he 
ordered his ccmpanions to beat Irshad 
Ullah Khan who was armed witha double 
barrel gun. We Lear in mind that on ihe 
side of the defence no report was made 
giving their version of the fight. We do 
not belicve Ram Sarup when he says that 
he was irrigating one of the leased plots 
on June 1, 1932. It is the’ case of both 
sides that Abdul Majid Khan had ga- 
thered some men in the morning of June 
1, 1932, at his place. The prosecution case 
is that these men had already gone and 
had started irrigation work at the well. 
The defence is that Ram Sarup and some 
of his men were irrigating the disputed 
plot. The story of the defence appears to 
be improbable. If Abdul Majid Khan had 
gathered men for irrigation, then it is 
highly improbable that he could Have’ al- 
lowed Ram Sarup to start the work. The 
well is only at a distance of €0 yards 
from his house. There could beno rea- 
son for him to keep his labourers whom 
he had collected at’ his own house, We 


IRSHADULLAH KHAN V. EMPEROR, 


267 


are of opinion [that Irshad Ullah Khan 
resented the action of Abdul Majid Khan 
in taking a lease of the land from his 
step-mother. That was the cause of the 
trouble. In our opinion, the prosecution 
evidence that Irshad Ullah Khan and his 
companions were going to stop Abdul Majid 
Khan from proceeding with the irrigation 
work is true. The story of Irshad Ullan 
Khan that Abdul Majid Khan wrongly 
suspected that he was backing Ram Sarup 
does not appear to be true. The evidence 
clearly proves that on May 10, 1932, both 
Ram Sarup and his brother Heta reling- 
uished the land. The defence has invent- 
ed the story that Ram Sarup had deter- 
mined not to give up possession. The 
dying declaration of Abdul: Majid Khan 
strongly supported the oral evidence of the 
eye-witnesses. We, therefore, believe the 
prosecution story and hold that it is prov- 
ed that Irshad Ullah Khan was going to 
the well to stop the irrigation. 

So far as Irshad Ullah Khan is con- 
cerned, we are of opinion: that a clear 
case of murder has been established against 
him. We also think that the charge 
under s. 307 of the Indian Penal Code, is 
proved. Now we turn to the case of the 
remaining three’ appellanis. We believe 
that these men were with Irshal Ullah 
Khan. The evidence of Mohammad Said 
Khan, P. W. “No. 2, proves that 
when Abdul Majid Khan followed the party 
of Irshad Ullah, he asked them. to stop 
and not to go tothe well. On this Tufail 
Ahmad Khan asked his cc. mpanions to beat 
Abdul Majid Khan and the men who were 
with him. Then Irshad Ullah fired. We 
have also the dying declaration of Abdul 
Majid Khan on this point. He says that 
Tufail Ahmad Khan said that before go- 
ing to the well they should deal with 
Abdul Majid’s party. The words used in 
the dying declaration are “inko bhi lelo.” 
The evidence further proves that Rashid 
Ullah Khan, Tufail Ahmad Khan and 
Nisar Khan used their lathis. Muhammad 
Umar Khan who had comé with Rab 
Nawaz Khan to help Abdul Majid Khan 
was beaten and received lathi injuries. 

On behalf of Nisar Khan alibi evidence 
was produced. We do not believe that 
Nisar Khan was at Delhi on the day of. 
the fight. It will be noticed that in the 
statement which Nisar Khan made before 
the Committing Magistrate, He cil not say 
that he had gone-to Delhi. He produced 
one private medical practitionér in his 
defence.“ He is Muhammad Habib Ullah, ' 
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We do not believe the evidence of this 
witness. He says that he treated Nisar 
Khan from May 28, onward. His pre- 
scription was produced in evidence and it 


‘shows that the man was suffering from 


bronchitis. But ihe evidence shows that 
Nisar Khan had an injury on his head 
when he was admitted to the jail: several 
days after his arrest. The injury was not- 
iced, but it is very strange that this doctor 


‘never treated him for that injury. It is 


true that Nisar Khan’s name was not men- 


‘tioned in the first report by the chaukidar, 
“but we have to bear in mind that Abdul 
“Majid Khan, a respectable man, mention- 
‘ed the name of Nisar Khan in his dying 


declaration which was recorded on the 


‘day on which the ‘shooting had taken 


We are satisfied that the defence 


place. 
We hold ‘that 


of Nisar Khan is not true. 


“all these three appellants (appellants Nos, 


2 to 4) took part inthe fight. The learned 
Counsel for the appellants has contended 


‘that Rashid Ullah Khan, Tufail Ahmad 


Khan and Nisar Khan have been wrong- 


‘ly convicted under ss. 302, and 307, read 
‘with s. 34, of the Indian Penal Code. His 
‘argument is that s. 
Penal Code, 


34, of the Indian 
has no application to this 
case. 

Section 34 of the Indian Penal Cole, 
lays down that when the criminal act is 
done by several persons, in furtherance of 
the common inbention of all, each of those 
persons’ is liable for ths act, in the same 
manner as if it were done by him alone. 
The apparent simp‘icity of the language 
of this section has been found to be de- 
lusive. There are few other secions of 
the Indian Penal Code, in the interpreta- 
tion of:which there has been so deep a 


divergence of opinion in all the High 
‘Courts in India as ih the case ofs. 34 ‘of 


the Indian Penal Code. 
Nirmal Kanta Roy (1), 


In Emperor v. 
Stephen, J., held 


‘that s. 34 of the Indian Penal Code, ap- 


plied only where a criminal act was ‘done 
by several persons of whom the accused 
charged thereunder was one, and not where 
the act was done by some person other 
than the latter. In that case, two persons 
had fired at another. Only one hit the 


. victim who was killed. The accused had 


not hit the deceased. Stephen, J., held 
that the accused could not be convicted 


‘under s. 302, read with s. 34, of the Ind- 


ian Penal Code. This view is no longer good 
law. A Full Bench of the Calcutta High 


(1) 24 Ind. Cas. 310; AI R ga Oal. 991; 15 Cr. L 
-J 460; 41 O 1072; 1806 WN72 
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Court held in Emperor v. Barendra Kumar 
(2), that if several persons armed with 
with pistols go to a place with common 
intention of robbing a person, and, if 
necessary, to kill him, and if one of them 
fires a fatal shot in furtherance of their 
common intention, then a!l of them are 
guilty of murder under s. 302 read with 
s. 34 of the Indian Penal Code. In this 


“case the ruling reported as Emperor v. 


Nirmal Kanta “Roy (1), was considered and 
not approved. The case of Emperor v. 
Barendra Kumar (?), went in appeal to 
the Privy Council. The judgment is re- 
ported as Barendra Kumar v. Emperor 
(3). Their Lordships held that s. 34 of 
the Indian Penal Code, deals with the 
doings of separate acts, similar or diverse 
by several persons; if all are done in 
furtherance of a common intention, each 
person is liable for the result of them all, 
as if he had done them himself. “That 
act” and then again “the act” in the latter 
part of the section include the whole of 
the action covered by “a criminal act” 
in the first part of the section. In the 
case of Emperor v. Barendra Kumar (2), 
Richardson, J., who was one of the five 


-Judges made the following observations: 


“Prove the common intenfion of the persons 
present at the moment of the offence and all 
would be equally guilty of nothing less than that 
offence. If death were the result of the act or 
series of acts of one out of the several confederates, 
the act would he done by them within the mean- 
ing of s. 34. lf death followed the different acts 
of different confederates at the same time and 
place, then again s 34 would probably suffice. 
Every confederate would be regarded as having 
done every criminal act and would, therefore, be 
liable as if he had done them all alone " 

In another case which is reported as 
Emperor v. Ranchhod Sursung '4), it was 
contended on behalf of the accused that 
s. 34 of the Indian Penal Code, was not 
applicable 10 a case where a criminal 
act in furtherance of the common in- 
tention of several persons was the act of 
a single individual. A Bench of the two 
learned Judges of the Bombay High Court 
repelled this contention. They held that 
the fact that a criminal act done in the 
furtherance of the common intention of the 
several persons was the act of a single in- 
dividual does not render the provisions of 


(2) 81 Ind. Cas 353: ATR 1924 Oal. 257; 25 Cr. L 
J 817; 330 LJ 411: 28 C W'N 170 (F. B.) 

(3) 85 Ind Cas. 47; AIR 1925 PO1;26 Cr LJ 
431: 52 I A 40, 52 0197; 29 OW N 181: (19251M W 
N 26; LR6APC]; 26 P L R 50; 27 Bom. L R 148; 
6 P LT 169:23 A L J314: 41 O Bior 48M LI 
543; 1 O W N 935; 3 Pat I. R1 Or. (P C.) 

(4) 87 Ind. Cas, 600; AIR 1924 Bom. 502; B 84; 
26 Bom, L R 954; 26 ‘Or.L J 1000. . 
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s. 34, inapplicable. Dealing with the 
view taken. by Stephen, J., in the case of 
Ee peror v. Nirwal Roy (1), and another 
Calcutta case, Emperor v. Profulla Ku- 
Mar, (5), the following observations were 
made: 

“The learned Judge seems to have overlooked 
s 9, Indian Penal Code, which in my opinion 
would have removed the difficulty felt by Stephen, J. 
Section 9 runs as follows: ‘Unless the contrary appears 
in the context, words importing the singular number 
include the plural number, aud the words im- 
porting the plural number include the singular. 
number.’ If we then turn to s. 34 andread it 
in the light ofs. 9, we can interpret it as fol- 
lows: ‘When a criminal act is done by one 
person in furtherance of a common intention of 
all, each of such persons is liable for that actin 
the same manner as if it were done by him 


ws 


alone 

On consideration of the authorities on 
the point we agree with the view taken 
in the Full Bench case of the Calcutta High 
Court in Emperor v. Barendra Kumar (2), 
and in Emperor v. Ranchhod Sursung (4). 
In cur judgment the view that s. 34 applied 
only where a criminal act was done by 
several persons of whom the accused 
charged thereunder was one, and not where 
the act was done by rerson other than 
the latter is not a ecrrect view. We are 
of opinion that s. 34 ofthe Indian Penal 
Code, would be applicable equally to those 
cases in which the criminal act done in 
furtherance of a common intention’ of 
several persons is the act of a singte indivi- 
dual. Befores. 34 can be applied, the prosecu- 
tion must prove that the criminal act 
was done by one of the accused persons 
in the furtherance of the common inten- 
tion of all. The existence of a common 
intention is the sole test of the joint 
responsibility under s. 34 of the Indian 
Penal Code. There are very few cases 
in which ‘there is direct evidence of 
common intention. This must be gathered 
from the facts of each case and the sur- 
rounding circumstances. In this case we 
have no difficulty in determining the 
common intention of the accused persons, 
We find that it is established that Abdul 
Majid Khan was having oneofthe leased 
plots irrigated. Appellants Nos. 1 to 4 
wereseen going towards the well when 
Abdul Majid Khan and his two companions 
(Said Khan, deceased, and Said Khan 
P. W. No. 2), followed them and Abdul 


Majid Khan asked themtostop. According 7 


to the dying declaration of Abdul Majid 
Khan which we believe, Tufail Ahmed 
Khan asked Irshad. Ullah Khan to deal 


(5) 74 Ind. Qas. 267; A I R 1923 Oal, 453; 24 Cr, L J 
763; 50 O 41, < :- s 
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with Abdul Majid Khan before going to 
the well. Upon this Irshad Ullah Khan 
fired at Abdul Majid Khan and appellants 
Nos. 2 to 4 joined the attack by using 
their lathis. What Tufail Ahmad Khan 
said to Jrshad Ullah Khan clearly shows 
that the common intention was to beat 
Abdul Majid and his men and to prevent 
him from irrigating one of the fields 
leased to him. Then as pointed out by 
the learned Government Advocate, there is 
another point which shows the common 
intention of the appellants. When Irshad 
Ullah Khan fired at Abdul Majid Khan and 
wounded him, ihe other three accused made 
no attempt whatsoever tostop Irshad Ullah 
Khan from using his gun any further. On 
the other hand, they themselves started 
beating the men in the partyof Abdul 
Majid Khan who had come to render help. 
We believe further that Irshad Ullah Khan 
was carrying a gun not forthe purpose of 
shooting pigeons but to use, if necessary, 
to stop ihe irrigation. All the accused must 
have known that the gun might be used. 
On these facis we e1e of opinion thai s. 34 
of the Indian Penal Ccde is clearly applica- 
ble tothe case of the appellants Nos. 2 t 
4. | 
For these reasons we hold that they 
had been 1ightly convicted by the court 
below. The appeals of all the appellants 
are dismisied. We  confiim the death 
sentence passed upon Irshad Ullah Khan 
and direct that it be carried out according 


to law. As regards the sentences against 


appellants Nos. 2t0 4 we direct that the 
307 will run concurrently 
with those under s. 302 read with s. 34 of 
the Indian Penal Code. / i 

N-A. Appzal dismissed 
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Code (Act V of 1908), Ò. XXII, rr. 
XXXII, rr. 6 and7. 

Held, by the Full Bench :— 

A suit-by a minor for partition does not abate 
if he dies before the court has found that the parti- 
tion is for his benefit, but on his death itis open 
to his legal representative to proceed with the trial 
and obtain a decree on his showing that when the 
partition suit was instituted it was for the benefit 
of the minor. [p. 282, col. 1.) 

In such cases the severance is effected from the 
- date of the suit conditional on the court being able 
to find that the suit when filed wes for the benefit 
of the minor,and the legal representative can bring 
himself on the record and ask for the decision of 
such an issue, Yenumula Akkanna v. Srirangaraja 
Bhattar (1) and Chelinit Chetti v. Subbamma (2), 
overruled. [ibid] 

[Oase law discussed | 

[The nature of the jurisdiction possessed by 
courts with reference to suits and proceedings in- 
stituted on behalf of minors discussed.] 

Petition under s. 115 of Act V of-1908 
and s. 107 of the Government of India Act, 
‘praying the High Court to revise the order 
of the Court of the Subordinate Judge of 
Ellore, dated April 20, 1931, and made in 
I. A. No. 352 of 193] in O. S. No. 36 of 


1930. 

This petition coming on for hearing on 
July 28 and 29, 1932, upon perusing the 

rounds of appeal, the judgment and 
order of the lower Court andthe material 
papers in the case and upon hearing the 
arguments of the Counsel for both parties 
and the case having stood over for con- 
sideration till August 19, 1932, the Court 
(Venkatasubba Rao and Reilly, JJ.) made 
the following 


8 “and 4, O. 


Order of Referenceto a Full Bench. 


Venkatasubba Rao, J.—The learned 
Subordinate Judge follows the decision of 
“Jackson, J., in Yenumula Akkanna v. 
Srirangaraja bhattar (1), and the question 
shortly resolves: itself into this: Does the 
view of Jackson, J., receive support from 
some rulings at least of this court, or, is 
it, while being opposed to Chelimi Chetti 
v. Subbamma (2), from which Jackson, J., 
differs, also at variance with the later 
authorities, as contended for by Mr. 
Varadachari? : 

Chelimi Chetti. v. Subbamma (2), deals 
with two points and the confusion has 
arisen by their not having been kept 
distinct. As I shall show presently, the 
first point alone has received the support 
of the later cases; but those cases have 
not, with the doubtful exception of Rama 


(1) 123 Ind. Cas. 806; AI R 1930 Mad, “436; Ind. 
~ Rul. (1930) Mad. 550; (1930) M W N 32. 
- = (2) 42 Ind. Cas 880; 41 M 442; (1917) M WN 792; 
. 22 MLT 432; 44M Ld 218, . 
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Rao v. Hanumantha Rao (38), dealt with 
the second point, with which alone we 
are now concerned. I am not, therefore, 
prepared to hold that Jackson, J., was 
wrong in not having considered himself 
bound, while sitting as a single Judge, by 
oe authority of Chelimi Chetti v. Subbamma 
2). 

` The facts may be briefly stated.— 
Sobhanadri, the plaintiff's father, died 
cn May 16, 1929. The plaintiff was 
then an infant and his mother, on his 
behalf, filed the present suit for partition 
in October, 1929, impleading as defend- 
ants, the plaintiff's paternal uncle (the 
Ist defendant), the latter’s son (the 2nd 
defendant) and the plaintiff's step-brother 
(the 8rd defendant). While the suit was 
pending and before a preliminary decree 
was passed,the plaintiff died on March 
21, 1931. The question is, did the suit 
abate on the piaintifi’s death, as contend- 
ed for by the defendants, or, was the 
mother entitled to be brought on the record 
as the plaintiffs representative? The 
learned Subordinate Judge allowing the 
mother’s petition, brought her on the record 
and raised an iss..e in the suit to the fol- 
lowing effect :— 

Was the suit instituted in the interests 
of the minor and if he had survived, would 
a decree for partition have been passed with 
effect from the date of the plaint? 

It is this order that is questioned before 
us by Mr. Varadachari, the defendants’ 
learned Counsel. 

_ The law relating to unilateral declara- 
tions was for the first time clearly laid 
down by the Judicial Committee in Suraj 
Narain v. Iqbal Narain (4). Then the 
‘question arose, whether the filing of a suit 
for partition amounted to a definite and 
unambiguous indication of intention to 
separate. This was answered in the 
affirmative by a Full Bench of the Madras 
High Court in Soundararajan v. Aruna- 
chalam (5), and later by the Judicial 
Committee in Girja Bai v. Sadashiv Dhun- 
diraj (6). The facts of Soundararajan v. 

(3) 121 Ind. Oas. 837; 52 M 856; 30L W 251; 57 
M L J 720; Ind. Rul. (1930) Mad. 245; A 1 R 1930 
Mad. 326, 

(4) 18 Ind. Cas, 30; 35 A80; 13M L T194; 17 
OWN 333; 1LAL J 172; (1913) M W N 183; 17 
OL J 288; 24 M LJ 345; 15 Bom. L R 456; 160 OU 
129; 401 A 40 (P O). 

(5) 33 Ind. Oas. 858; 39 M159; 29M L J 793; 2 
L W 1247; 18 M L T 552; (1916) 1M W N 3l. 

(6) 37 Ind. Cas. 321; 43 0 1031; 20: O W N 1085; 
14 A LJ 822;20 ML T78; 12 NLR 118; (1916) 
2M W N 65; 18'Bom. L R621; 4L W 114, 20 
J 207; 31M L J 455; 432A 151 (P O) 
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Arunachalam (5), are interesting, although it 
is an open question, whether the learned 
Judges that took part in it were or were 
not aware of the fact that the plaintiff 
in that case was a minor. Jackson, J., in 
the case already cited seems inclined to 
the view that they could not have overlook- 
ed that fact. For my purpose, it is not 
necessary to make any such assumption. 
In that case, the sole defendant died 
pending the suit and the minor plaintiff 
claimed that he became entitled to the 
entire estate in the joint family property. 
It was held that he became separated in 
status by his having filed the partition 
suit and on that ground his contention 
was negatived and the mother, and defend- 
ant’s personal representative, was brought 
on the record, as having succeeded to her 
son’s divided interest. If the fact of the 
plaintiff's minority had been specially 
adverted to and considered in the judg- 
ment, this authority would have been 
decisive in favour of the present respond- 
ent. Anotherremark which I wish to make 
on this cuse is, that the defendant's death 
occuried before the passing uf any prelim- 
inary decree. Passing on to the other case 
to which I have referred, Girja Bai v. 
Sadashiv Dhundiraj (6), its importance 
lies in the fact, thatin spite of the plaintiff's 
death pending the suit, it was held that 
his status became one of severance. His 
widow was brought on the record as his 
heir and a preliminary decree was passed in 
her favour directing partition. There is 
another Privy Council case belonging’ to 
this group, Kawal Nain v. Budh Singh 
(7), which shows that the fact the partiton 
suit ig dimissed does not affect the rule, 
that by the filing of the suit, the plaint- 
iff becomes divided. Their Lordships 
observe :— 

“A decree may be necessary for working cut the 
result of the severance and for allotting definite 
share, but thestatus of the plaintiff as separate in 
estate is brought about by his assertion ofhis right 


to separate, whether he obtains a consequential 
judgment or not.” : 


Thus, in the case of an adult plaintiff, 
the claim in the plaint amounts to an in- 
timation to his co-sharers of his unequivocal 
desirefor separation and this rule is not 
- affected either by the fact that the suit is 
later dismissed or that pending the action 
the plaintiff dies: although the Judicial 
Committee ` has further held in Palani 


(7) 40 Ind. Cas. 286: 39 A 496; 15 ALJ 581;2P 
LW 57; 210 WN 986; 33MLd 42;19 Bom. LR 
642; 26 OL J 101; (1917) M W N 514; 6-L W 330; 44 
TA 159 (P 0). = ~- 
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Ammal v. Muthu Venkatachala Moniagar 
(8) that where the plaintiff has withdrawn 
from the suit before the trial, the filing of 
the plaint does not necessarily result in his 
severance. i 

So much then as to the law when the 
plaintift happens to be an adult; but if 
thesuit has been brought on behalf of an 
infant, in what respect does his position 
differ? It must now be taken as settled, 
that the filing of the plaint does not ipso 
facto bring about his severance. It is this 
part of the decision in Chelimi Chetti v. 
Subbamma (2), that has been affirmed by 
the ləter rulings. But the case goes further 
and holds, that on the death of the- minor 
plaintiff pending the suit, his legal repre- 
sentatives are not entitled to: continue the 
action. The la‘er Gases, in my opinion, 
recognise the distinction. True, by the 
mere filing of the plaint the plaintiff's status 
does nut become one of separation; but 
when, at a later stage, a preliminary decree 
is passed, the minor plaintiff becomes 
div:ded ininterest anl the division dates 
back from the institution of the suit. In. 
Chelimi Chetti v. Subbamma (2) this distinc- 
ton was not borne in mind and the extreme 
position was contended f.r, namely, that a 
minor p!aintiff became divided in status the 
moment a suit for partition was filed on his 
behalf. It was this contention that was 
rejecte] and, if] may say so with respect, 
properly. But why should the court not 
proceed with the trialand pass a prelimi- 
nary decree, if itis satisfied thatthe suit 
as originally laid was for the benefit of the 
minor? In Krishnaswami ` Thevanv. Pulu 
Karuppa Thevan (9), Spencer, J., while 
affirming Chelimi Chetti v. Subbamma (2), 
insofar as it holds that” the filing of a 
suit does not ipso facto bring about the 
minor plaintiff's severance, goes on to 
observe :— 

“But in cases wherethe court gives a decree to 
a minor for partition, it seems to me, with due 
respect, that there should be nodeparture from the 
general rule that every suit has tobe tried on the 
causeof action as it existed at the date of its com- 
mencement—vide Rai Charan v. Biswanath GON 
Therefore, in my judgment, the only sound principle 
will be to regard the prayer inthe minor's plaint 


for division as a conditional request that, provided 
that the court sees fit; it may declare the status of 


the minor divided as from the date of the plaint, 


(8) 87 Ind. Cas. 333; 48 M 254; A I R 2925 P 049; 
48 MLJ &; 6P LT 133; 21 L W 439; (1925) MW 
N 330; 3 Pat. LR 126; 27 Bom. L R735; 290 W N 
846; 233A LJ 746; LR6 A (P O) 143; 52 TA 8&3 


PO. r - 
( (9) 88 Ind. Cas. 424; 48 M463; 48M LJ 351; 21 L 


W 657; AIR 1925 Mad. 717. 
(10) 26 Ind, Oas, 410; 20 O L J 107, 
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Itis true that therecan be no division of ttatus 
unless the court sees fitto decree it, but there is no 
reason why the court should not make its decree 
take effect from the date of the institution of the 
suit.” i 

(See p.468)* | 

This, in my opinion, does not amount to 
an approval of the second part of the rule 
laid down in Chelimi Chetti v. Subbamma 
(2). On the contrary, asis pointed out in 
the judgment of Coutts Trotter, C. J., and 
Sundaram Chetti, J., in the later case of 
Sri Ranga Thathachariar v. Srinivasa 
Thathachariar (11), (the names of the 
Judges are given wrongly in the report), 
Krishnaswami Thevan v. Pulu Karuppa 
Thevan (9) far from affirming in toto Chelimi 
Chetti v. Sub‘amma (2) distinguishes the 
last-mentioned case .I may usefully quote the 
following passage from the judgment :— 

“Jf such a suit proceeds to the state of a decree 
in the plaintifs favour onthe court finding that 
tne partition would conduce to the best interests 
of the minor, the further question is whether the 
severance of the joint status takes place only from 
the date of the preliminary decree or from the date 
ofthe plaint Onthis question there is the direct 
authority ofa recent decision: of a Rench of this 
High Court reported in Krishnaswnmt Thevan v. 
Pulu Karuppa Theran (9) WS oat ob 

It has been heldin that case, distinguishing the 
decision in Chelimi Chethi v Subbamma (?) that a 
suit by a minor for partition, if it endsin a decree 
for partition, has the effect of creating a division 
of status from the date ofthe plaint ” 

See p. 8707 < 

Again in the same judgment, the follow- 
ing observation was made :— 

“ag to what would be the result if in sucha suit 
the court had passed a preliminary dercee for 
partition, there was no.necessity to decide in that 


case”, 
i. e. in Chelimi Chetti v. Subbamma (2). 
(See pp. 871 and 872)f. 

Let us now turn to the facts of Krishna- 
swami Thevan v. Pulu Karuppa Thevan (9). 
The minor’s suit for partition against his 
father was filed on January 31, 1919. 
Another son was born to the father in 
May or June, 1920. Conception raust have 
taken place about August 1919, after the 
filing of the plaint. The question arose, 
was the plaintiff's share diminished hy the 
subsequent birth of the son? The answer 
depended upon, whether or not the suit 
hadthe effect of creating a division in 
status from the date of the plaint. The 

"learned Judges held that the minor plaint- 
iff became divided ininterest from the date 
of the plaint and that his share did not 
suffer diminution. The point to note is, 

(11) 104 Ind. Gas. 472; 50 M866; 26 L W 125; 53 M 
LJ 189; 39M LT 234; AI R1927 Mad. 801. 
“page of 48 M—[Hd.] 4 ` 

{Pagos of 50 M—[Hd,] 


RANGASAYI V, NAGARAÑANAMMA. 


whi 


and that is very’ important, that it was 
subsequent to the birth of the second son 
that the preliminary -decree was passed. 
Having passed it, the court held that the 
partition dated back from the institution 
of the suit. Supposing the event that 
happened did not have the effect of 
diminishing but increasing the minor 
plaintiff's share would the court have come 
to a different conclusion? The judgment 
itself furnishes the answer. Spencer, J., 
observes in the passige already quoted :— 

“But in cases where the court gives a decree 
to a minor for partition, it seems to me, with. 
due respect, that there should be no departure from 
the general rule that every suit has to be tried on 
the cause of action as it existed at the date of its 
commencement—vide Rai Charan v, Biswanath 
(10).” | 

This principle is affirmed by Coutts- 
Trotter,C. J. and Sundaram Chetti, J., 
in the subsequent case of Sri Ranga Eha- 
thachariar v Srinivasa Thathachar.ar (11), 
where they lay down :— 

“Though the enquiry has necessarily to be made 
by the court subsequent tothe filing of the plaint 
at is the state of affairs that existed on the date 
of the suit that determine the exercise of the court's 
discretion. It seems to us, therefore, that the 
principleof the decision in Krishnaswami Thevan v. 
Pulu Karuppa Thevan (9), has to be applied to the 
present case”. 


These cases seem, in my opinion, to be 
clear authorities for the principle that the 
death of a minor plaintiff pending his 
suit, does not render it any the less in- 
cumbent on the court to decide, if so 
invited, whether or not the action when 
originally brought, was for the benefit of 
the minor. Itis true that generally on a 
proper case being made out, the court ina 
partition suit adverts to the circumstances 
asthey existed on the date of. the decree. 
But it must be remembered that this is an 
exception to the general ruleso clearly laid 
down in thetwo decisions to waich I have 
referred “that every suit has to be tried 
onthe cause of action as it existed at the 
date of its commencement.” Moreover, 
when the minor. plaintiff dies before the 
time arrives forthe passing of the decree 


-it would be idle to apply the test, would it 


be for the benefit of the deceased minor 
or not to pass a decree? There is thus no 
scope for the exception coming into 
effect and the general rule must prevail; in 
other words, the court should address itself 


‘tothe question— Would it have been for the 


minor’s benefit, had he lived, to decree a 
partition in his suit “on the cause of 
action asit existed at thedate of its 
commencement” ‘This position is quite 
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sound in principle, as it does not lead to, ; 


buton the contrary avoids, the inconven- 
ience and the hardship referred to in 
Chelimi Chetti v. Subbamma (2). Ifin the 
event it turns out that the suit was im- 
properly. brought, the Court straightaway: 
dismisses it and where isthe question of. 
any officious next friend. being enabled. 
to file a vexatious suit? The principle to 
which I have. adverted contains within, 
itself, the necessary safeguard. To-take an, 
illustration, if the plaint alleges that the 
minor's uncle has been, grossly, ill-treating | 
him, and, wasting | the . property, 
and . that allegation is: subsequently 
“made good, why should the uncle _ be 
benefited by the fact. that the minor died 
pending his suit? In that case, I see no 
hardship in his,infant widow succeeding 
to his estate; on the contrary it seems to 
mé;eminently just. , If, however, it turus out 
that’the suit wasin its inception vexatious, 
the court refuses to decree a partition, and, 
the uncle whose - conduct, according to: 
this hypothesis, is free from blame, succeeds 
tothe minor’s share. Further, to treat a 
right to partition as a mere personal right 
is, in my opinion, wrong, Ifin.the ordinary 
course, -the minor’s personal representative 
can get a benefit, I fail to see why the 
courts, by importing a fiction, should hold 
that the state of jointness continues. | 
Ganapathy v. Subramanyam Chetty (12), 
throws no light on the point under dis- 
cussion. The 1st plaintiff in that case filed 
the suitfor partition on behalf of himself 
and his minor sons, the 2nd andthe 3rd 
plaintiffs. On the Ist plaintiff's death 
pending the suit, the 2nd plaintiff, who 
had attained majority, elected to continue 
the suit not only on his own behalf but 
professed todosgo: also on behalf of his 
minor brother, ‘the 3rd plaintiff. But the 
latter's mother applied to be made his 
guardian and, stating that the partition 
was not in his interests, got him transposed 
as the 31st Defendant: The only question 
that arose was -Was it or was it not open 
to the 38rd plaintiff to withdraw from the 
suit?—and the, question was answered in 
the affirmative. It was heldthat the mere 
filing of the plaint by-the father on behalf 
of his minor sons, didnot necessarily 
effect a severancein status as regards the 
minors and that as the 3rd plaintiff must 
be deemed. to have continued joint with 
the defendants, a decree should be given to. 
_. (12) 122 Ind. Cas. 167; 52 M 845; 30L W 254; A I' 
Ble Mad. 738; 57 M L J 374; Ind, Rul, (1930) Mad, 
14635 & 36- 
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has no béaring upon thé matter in hand.” 
Rama Raov. Hanumantha Rao (3), (a deci- 
sion of Ramesam and Jackson, JJ.) sup- 
ports Mr. Varadachari to the extent that 
it impliedly affirms the. decision in 
Chelimi Chetti v. Subbamma’ (2). There 
again thé’ only point raised seems to be 
whéther by’ the mere filing of the plaint 
a- minor “becomes severed from the family. 
Granting that he does not, the further point 
was.not argued, that notwithstanding the 
minor's death, the court would or would 
not’ allow the case to proceed to trial “on 
the cause of action as it existed at. the 
date of its commencement.” Apart from 
this, the. value of this ruling as an authori- 
ty is impaired by the fact that not only 
the judgment contains no discussion. but 
that one of the learned Judges who was 
a party to it(Jackson,J.) came to the very 
opposite ‘conclusion inthe case referred 
to-already Yenumula Akkanna v. Sriranga-. 
raja Bhattar-(1) some time later. Although. 
Imay not agreé with all the reasons given 
by him: in his judgment I agree, as Ihave- 
said, with that conclusion. 

There remain only .two cases to: be’ 
dealt with, oneofthe Allahabad: and the. 
other of the Patna High Courts. Lalta 
Prasad v. Sri Maha Deoji Birajman 
Temple (13), (relied on by the petitioners) 
merely affirms the uncontested proposition 
that the institution of. a: partition suit. on 
behalf -of a minor does not ipso facto, 
effect a separation of- the family. The 
point decided is thus stated in the judg- 


ment .of Mears, CO. J.— 
“It has been argued before us that a minor, so: 
represented by a next friend, can, by the very 
institution of asuit, effect thesame immediate legal: 
consequence as would admittedly follow from a-suit 
brought bya man suijuris, We cannot agree with 
that coatention at all”. : 
- That this and no more is the effect: of, 
this ruling is recognized both in Krishna- 
swami Thevan v. Pulu Karuppa Thevan (9) ' 
and Sri Ranga Thathachariar v. Srinivasa” 
Thathachariar (11). «7 < 
In Krishna Lal Jha v, Nandeshwar (14) 
(relied on by the respondent), the minor 
plaintiff was held tohave become divided- 
from the filing of the plaint‘and his share. 
did not suffér diminution by” the birth, 
of another son to the plaintiff's father,’ 
whose: conception took ‘place: after the’ 
institution-of the suit but before the pass- 
ing ofthe preliminary - decree: -This case: 
.(13) 58 Ind. Oas. 667; 42 A 461; 2 U- PL R (A) 
137; 18 A L J 503 (F B). | ot 3 
(14) 44 Ind, Oas, 146; 4 P L J38. 
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is referred to in the judgment of Spencer, J., 
in Krishnaswamt Thevan v. Pulu Karuppa 
Thevan (9). f 

I have therefore come to the conclusion 
that the view taken by the lower Court is 
not only right in principle but is consistent 
with the devision binding upon it. Rut 
as my learned brother is taking a different 
view andasthe point raised is of con- 


siderable importance Irefer the following 


questions to a Full Bench:— 

(1) Doesasuitby a minor for partition abate 
if he dies beforethe Court has found that partition 
is for his benefit; ; 


(2) Or is it open to his legal representative to pro- 
ceed withthe trial and obtain a decree on his 
showing that when the partition suit was instituted 
it-was for the benefit of the minor. 


- Reilly, J—I regret that with the very 
greatest respect I am unable to agree 
with the judgment just pronounced by my 
learned brother. $ 

The plaintiff, a member of a Hindu joint 
. family, sued as a minor with his mother 
as next friend for partition. At the date 


-ofthe plaint he was under two years old.’ 


Before he wasfour, and before any decree 
was made in’suit, he died: His mother 
applied to be brought on record as 
his heiress and legal representative’ and so 
to be. allowed to prosecute the suit 
for her own benefit. The learned Subordi- 


nate Judge has allowed that in spite of. 


the defendant's objection that. with the 
death of the minor plaintiff the suit abated. 
This petition is against the Subordinate 
Judge's order. : 


_It has not been disputed before us that 
ina suit by a minor member ofa Hindu 


joint family for partition the court cannot: 


make a decree for the plaintiff unless it 
is found that that would be for his benefit. 
That rule has béen established in a 
number of cases and was approved by the 
Privy Council in Bachoo v. Mankore Bai (15), 
The result ofthat is that the filing of a 
suit for partition by a minor through his 
next friend is not such a declaration of 
intention to divide by a co-parcener as 


itself . effects a division in status and that 


this isan exception to the rule in Suraj 
Narain’s case (4), Girja Bas case (6) and 
Kawal Nain's case (7). A minor on whose 
behalf such a plaint is filed remains un- 
“divided in status in spite of the plaint, 
and, if the court never finds that parti- 
tion would be to his benefit, his status 
as a member of a joint family remains 


(15) 31 B 373: 9 Bom. L R 646- 2M L'T.295; 110 
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undisturbed. ‘If he diés before the court 
has ieachéd' a decision that partition would 
ke to his benéfit, he dies undivided. That 
being so, at-ihe moment he dies undivided 
in status the rule of-survivorship comes 
into play, and his suit for partition dies 
with him. If that isso—and I think it isa 
necessary consequence ofthe rule that his 
plaint alone does not effect a division in 
status but that it must be supplemented. 
and supported bya finding of the court 
that partition is for his benefit—it is 
sufficient for the decision of this case. 
But I may add that I have no doubt that- 
in sucha partition suit, if the stage is 
reached at which the Judge has to decide’ 
whether partition is tothe benefit of the 
minor, what he has to ask himself is whether’ 
at that date partition will be tothe minor's 
benefit, not-whether it would have been 
to the minor’s benefit at the date of the 
plaint. Partition suits are not always’ 
disposed of very promptly. On the con- 
trary they- are often pending for long 
periods, Between the date when the plaint 
is filed and the date of the court's find- ` 
ing regarding benefit to the minor cir- 
cumstances have often changed materially 
through the birth or death of other mem- 
bers of the family or from other causes. 
I do not think it can be seriously con- 
tended that, if by the time the question is 
iried the Judge finds that in consequence 
of the death of other parties or for other 
reasons it would be clearly detrimental 
tothe minor's interests to make a décree 
for partition, he is bound to do so beca- 
use it can be’ shown that had the 
cumstances at the time of the plaint re- 
mained unchanged, a partition would have 
been of benefit to the minor. That to my 
mind would bea travesty of therule that 
the Judge must do what in his opinion ig 
for the benefit of ihe minor, whose interests 
are inthis way entrusted to him. And on 
the contrary, if it happens that the Judge 
comes tothe ‘conclusion that at the time 
it was filed the plaint was not in the 
minor's interest, but that circumstances 
have co changed that it is clearly to his 
benefit that partition be made, I can see 
nothing in -the rule to suggest that the ~ 
Judge must dismiss a suit, which, as it 
turns out eventually, is to the minor’s bene-' 
fit, and drive him to the expense of another’ 
suit, As J understand the matter, what*the 
Judge has to ask himself is what is tothe 
minor’s benefit, so farjas he can'' see, at 
the time when he makes his.’ decision, 
To interpret the rule in any’ other.“ way’ 
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would often be” to- compel. the J udge 
knowingly to do, harny to'a minor -under 
a rule intended,’ “as ‘is not disputed, ‘for 
the minor’s benefit. ‘If thé minor: plaintiff 
dies before the court has reached a finding 
that ‘partition will be 
can.never afterwards be found that parti- 
tion. will be for his benefit in this world; 


On that consideration’ also it appears to : 


me clear that, if the minor plaintiff diés 
at that stage, ‘his -sdit must abate. 


the rule that a minér member ofa Hindu 
joint'‘family does not “become divided in 


status by suing for ‘partition unless some- - 


thing further “happens, viz., the court finds 
that partition is to his benefit. 


My interpretation of the, rule and- its - 
consequences ` is, Ithink, well supported-by - 
authority in “this court. In- 1917 in Chelimi ` 
Chetti v. Subbamma ` (2), as: the, head-note : 
of the report: ‘shows, Abdur Rahim- ànd : 
£ joint family status, for-in suċha suit it is for “the 
‘court to. determine whether the partition asked for ; 
- will be beneficial to the minor,” Mg 
- which in, its implication that, ‘if ‘the minor `. 
dies, before the court “has so determined, , 
he dies undivided is sufficient for thet pre- . 
They-also quoted: with. apparent . 


Oldfield, JJ., -decided two’ propositions— 
firstly, that’ the | 
partition ‘on ‘behalf of 
itself effect. ‘severance of‘ status - 
reason that it 
whether partition. will be paral to the 
minor, ` and -secondly, ‘that, . “a minor- 
plaintiff dies while: ‘such “a a is- pending 
(i. e., before “a preliminary, decree has: been 


a minor does - not 
for the 


titled to. continue ‘the 
obviously being that ‘the minor has died 
undivided. The first proposition is the 
result of the discussion in the judgment: 

the second was the actual decision in-the. 
case, for which the first proposition was the 
basis, That decision: clearly ‘covers the 
present case. It has stood for 15 years,-and 
it has never been overruled.- On the con- 


trary the first proposition—which i is merely a : 


re-statement of the old rule in. a minor's 
suit as being still in force in spite of the 


Privy Council’s rulings in- regard to un- 


ilateral declarations of intention to divide! 
from Suraj Narain's case (4) onwards - has: 
been repéatedly approved in this court.- 
In Krishnaswmi: Thevan v. Pulukaruppa- 
Thevan (9) both Spencer and Devadoss, JJ, : 
explicitly approved of that, proposition, ; 
though they came’ tothe. conclusion that: 
if the court eventually ‘finds that a- parti- 
tion will be for the benefit. of“the minor, 
the division’ in status - will relate back- to 
the date of the plaint, and the- partition 
will be worked out accordingly. And there- 
is no doubt, I think, that, they accéptéd also 
“the second: ‘proposition in Chelimi; Cheiti vi 
Subbamma”( (2), as & ` consequence: of the 
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Devadoss, J. referred explicitly to. : 


ithe deéision in “thak case “that the cause : 
“of action did mot “survive? to: ‘the mother” 


first. 


for his ‘benefit, it - 


Those: 
appear to me to be logical-consequences of ` 


: applies, 
- Srinivasa - 


institution of a suit for - 


is for the court to decide : 
‘. sent case. 


suit, the reason ~ 
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and after discussing a contention that‘that - 


decision “ was wrong concluded by saying | 
“There is no reason’ to 

ar the decision in Chelimi 

( , 


- Chetti ~ Subbamma 


` He also said: 
“Till ‘the court determines the question whether a 
. partition” should be effected in favour ofa minor the. ` 


doubt the soundness . 


joint status of the minor with other members of . the 7 


family is not in any way severed,” 


from -which it follows that; if the minor f 
. plaintiff dies before the determination ‘is . 
reached, he dies an undivided member ` 


of. his family and ,the rule ‘of survivorship - 
‘In Sri, Ranga, Thathachariar v. 
Thathachariar (11) - 


and Sundaram Chetti, J. 


Trotter, C. J., 


Chelimi Ghetti v. Subbamma (2): 
“that the mere filing of a plaint on behalfofa 
minor would not ipso facto effect a severance of the 


approval Lalta Prasad v. Sri Maha . Deoji-- 
Birajman Temple (13), in which.” a minor ` 


made) his legal ‘rep resentative” is not-en- ` on whose behalf a suit for partition had : 


Coutts , 


accepted as correct the proposition’ . in , 


been filed was-treated as -still undivided in 


spite of the suit and by the décision got ‘the ° 
benefit of the. rule- of sutvivorship. . They. 
went on to say 


“If such a suit proceeds “to the stage ofa decree i in} ic 
.. the further’ ques-: -- 


the plaintiff's. favour... 
tion is ‘whether the severance ofthe joint status - 
takes place: only from the date of.the preliminary — 
decree or from the date of the plaint;” 

and it was that further question which they ` 
set -out to decide, arriving at the same | 
conclusion as in Krishnaswami Thevan v. 


- Pulw Karuppa.Thevan (9) which-they point- | 


ed out wasnot in conflict „with Chélimi. 
Chetti v. Subbamma (2). In regard to the! 
question whether the court should consider: - 


the benefit to the minor‘as.on the date of its _- 


decision or as on the date oË the - - plaint- it is; 
trie that they said 


“itis the state-of, affairs that existed on` the’ : 


date of the suit which determines the exercise of 
the court's discretion:” D 

That with respect I venture ` to suggest is: 
not in accordance with the principle that 
benefit tothe minor. is to détermine «the 
court's decision, and, as willbe. seen, it is 
not in accord with a. later case, where the. 
question. had-to be decided. But the learn, 
ed Judges. were, as" they explain,: merely. 
considering: what was the arestion: to. be 
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answered ih the stage‘of-answering.it was 
reached. They: said nothing whatever to 
thiow ‘doubt .on the proposition that,-until it 
is decided that.partition-is to the benefit of 
the minor (in respect of whatever date the 
benefit is to be considered) he remains in 
spite of his plaint undivided: in status. 
On the contrary their quotation of Chelimi 
Chetti v. Subbamma (2) and Lalia Prasad 
v. Sri Maha Deoji Birajman Temple (13) 
shows that they accepted it. In Ganapathy 
y. Subramanyam Chetty (12) Phillips an 
Madhavan Nayar, JJ., applied the first’ prè 
position in Chelimi ` Chetti v. Subbamma (2) 
that the filing 
behalf of a minor does not efféct for-him a 
division in status from the other -members - 
of his joint family- until’ a- preliminary 
decree has been made and applied also: the - 
consequential ‘proposition that until the ` 
stage has been reached the minor- remains~ 
undivided in ‘status. And they . décided 
the question of benefit to the “minor and. 
disposed of the suit accordingly, not by the 
the test of what would have been beneficial 
to him at thedate of the plaint, but of what 
.would be beneficial to him at the date of 
the preliminary decree. In another parti- 
tion suit Rama Rao v. Hanumantha Rao (3) 
Ramesam and Jackson, JJ., said) — >> 
“The second plaintiff, being} a minor, is’ “incap- 
able of exercising the intentionto separate him- 
self, The next friend doea itforhim. If the court 
thinks fit to allow partition on behalf of the minor, 
one can well say that the minor has become divid- 
ed: but until the decree is passed, one. cannot say 


-that tha minor's interests are divided from the: rest 
-of the family.” 


And they went on te decide that, as the 
minor second plaintiff died before a pre- 
liminary decree had béen tade,his share 
passed by survivorship to his father, the- 
first defendant in the suit. The learned 
Judges adopted -the first proposition - in 
Chelami Chetti: v: Subbamma (2) though 
they did not mention that case, ahd they 
tested their decision. on its consequence 


. that,.as the minor, died ‘before the court had 
' | * found partition to be for his‘ benefit, he 


died undivided in status. That decision 
-again covers the present case, as according 
to it the minor plaintiff in this case, when 


he died before the court had found parti- 
~~ tion to be for his benefit, died undivided in 


status, and, therefore, his suit. must abate, 

In talta Prasad v. Sri Maha Deoji Biraj- 

‘man Temple(13). a Bench of three Judges 

agreed with the first proposition in Chelimz 

Ghetti y, Subbamma (2) andzapplied it‘as 

a ‘ground.for deciding that, when a, minor's 
A 





-partifion.suitahatedon the Meath. ofthe 
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of a suit ‘for-- partition on ` 


l tói. 
only defendadf,.the minor was undividedip ... 
status and.tdok.that defendant's share by. 
survivorship. On the other hand in Krishna 
Lal Jha v. ‘Nandeshwar (14). a Bench ofii- 
two Judges decided that a minor's, plaint im” 
a partition suit itself effected a division 
status. With respect I may mention that in | 
the judgment there is no discussion ofthe 
question; Chelimi, Chetti v. Subbamma (2) 
is not noticed; and there is nothing to suggest 
that the learned Judges remembered that 
the, Privy Council had, approved the rule _ 
that itis for the court'to consider whether 
partition is for the benefit ofa minor and 
to grant or refuse partition accordingly. 
AndI may -add that from the ‘decision of 
the Patna High :Court the learned Judges 
who took partin Krishnaswamit Thevan-v. | 
Pulu Karuppa Thevan (9) dissented. 7 | 
„On these decisions ‘I think ‘it-is Glear that 
there is overwhelming authority in this court 
that a minor's plaint for partition does not 
itself make him divided in status but that, 
ifhedies beforethe court has decided that 






partition. is for his benefit, he dies 
undivided from his family. That 
the minor remains undivided. after 
his. suit for partition has been 


filed until the court finds that partition “is 
for-his benefit was accepted as correct in 
Krishnaswamt .Thevan v. Pulu Karuppa 
Thevan (9) and Sri Ranga Thathachariar 
v. Srinivasa Thathachariar (11). ando; was’ 
the basis.of the decision in Chelimi: Chetti 
v, Subbamma (2), Ganapathy “Vv. Subraman- 
yam Chetty ` (12) and Rama Rao v. 
Hanumantha Rao (3) aswellas in JLalta 
Prasad. v. Sri Maha Deoji Birajman Tem- 
ple(13). Inthe present case Chelimi Chetti 
v. Subbamma (2) was cited before the learn- 
ed Subordinate Judge; but he refused to: 
followitand preferred to follow a later 
decision ofa single Judge of this cours, 
who had. ‘not followed Chelimi Chetti v. 
Subbamma (2) buthad made an order op- 
posed toit. I donot, understand on what 
principle the Subordinate -Judge acted. 
The decision of the single Judge is that of 
Jackson, J., in Yenumula <Akkanna v. 
Srirangaraja -Bhattar (1) and the order 
which the learned Judge made is not only in 
conflict withthe other. cases’ of this court 
which Ihave mentioned: it is in conflict 
with his own decision with Ramesam, J., in 
Rama Raov. Hanumantha Rao (3) which 
he appears to have overlooked. Jackson, 
J., does not hold himself bound by Chelims 
Chetti v, Subbamma'(2) because ‘at least 
by :implication -its authority is consider- 


ably: shaken by other rulings”, -The first of 
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‘such’ rulings to which he réferscis the opin- 
ion'of the Full Benchi in, Sounddrarajan v. 
Arunachalam (5). That" CaS Was än earlier 
cease than Chelimi Chetii ubbamma (2) 
3, and the opinion of the Full’ Boch was con- 
‘sidered and ‘interpreted in Chelimi Chetti 
iv: Subbamma (2). With great’ respect’ I dò 
not; “understand what is meant in. thé 
- -girotimstances by saying that the authority 
-of Chelimi Chetti v. Subbamma (2) is 
shaken by Soundararajan y. Arunachalam 
(5). There is certainly, -as Jackson, J., hag 
pointed out, a remarkable feature in- Soun- 
dararajan v. Arunachalam (5). The ques- 
tion before the Full-Bench was: f 





` “Whether a member- of a Hindu joint family 
becomês separated from the other - members " Dy 
the fact of suing. them for partition.” 

The -referring Judges felt a doubt whe- 
ther-the recent ruling of the ‘Privy Council 
in. Suraj Narain's case (3)--applied to , a 


plaińt. for: partition. -The answer 
of the Full Bénch was in effect 
that -it’-did apply, an . answer about 


which apart from the opinion of the Full 


Bench- later -decisions of the-Privy Council - 


have left no doubt, But it.happened that in 
Soundararajan v. Arunachalam (5) the 
plaintiff suing for partition .was a minor. 
Nevertheless that was not held to take him 
out of the general rule.adopted by the Full 
Bench, and eventually the case was decid- 
-ed on "the ` view that by his plaint. for parti- 
tidihe bêcame divided in status from'its 
date, as ifthe fact that he was a minor 
did not affect the question. Itis certainly 
a very curious thing that the general rule 
was-applied to a minor's plaint in that way. 
But there is nothing in the ‘opinions or in 
the arguments in that case as reported -to 
show that any contention was based on the 
fact that the plaint was thatof a minor. 
Attention appears to have been confined to 
the question what is the effect of a co-par- 
cener's plaint for partition in -its -general 
form without drawing any distinction bet- 
ween a minor anda major plaintiff. But, 
‘if that case had not been interpreted in 
later cases, I think it would have been 
right to say that the Judges 
referred the case and who eventually 
decided it—and it may be remarked that 
both of them were members of the Full 
Bench—must have been aware that the 
plaintiff was a minor and yet they applied 
“the ruling of the Full Bench to him and so 
created a- precedent. . Howevér that aspect 
of Soundararajan v. Arunachalam (5) was 
- noticed and considered in Crelimi Chetti 
v. Subbammd (2), . The opinion of the Full 
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who . 


„of decisions, 
‘undesirable “that they should do so save int 
J ackson, -J., also regards’ 


.éxceptional cases. ee 
Pulu Karuppa KERRE 


“Krishnaswami Thevan v. 
Thevan (9). as throwing doubt on Chelimi * 


ren 
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Abdur Rahim 
and Oldfield, JJ.: “but. they-interpreted it.as 
not applying to "a ‘minor's plaint on the 
ground that no question of the effect of a 
minor’s “plaint was raised :before the Full 
Bench. In Ke ‘ishnaswami ‘Fhevan Vv: 
Pulu Karuppa* Thevan."(9) both learnéd 


Judges referred- to: Soundararajan .v. 
Arunchalam (5). and . both, -. accepted. the 
interpretation of it in Chelimi: Chetti Ms; 


Subbamma (2) as correct. ` 
to again in Sri Ranga- Thathachariar: YA 
Srinivasa Thathachariar (11) and there; “ast 
also in Ganapathy v. Subramanyam Chetty 
(12) and Rama Rao v. Hanumantha Rao (3), 
the learnéd Judges who. accepted the: first 
‘proposition in Chelimi: Chetti v. Subbamma 
(2) must have known that in- accepting that 
proposition: they were also accépting the 
En ee of Soundararajan v. Aruna- 


is as- much 
-bound by that interpretation as ‘he would 
be by- the .interpretation of a pronounce~ 
iment of the Privy. Council or of a provision, 
ofa Statute adopted. by a Bench. In ‘the 
present instance, as I. have `| ‘shown, ` the 
interpretation . of . thé: opinion ‘of ‘the Full 
Bench in Soundararajan v. Arunachalam 
(5) viz., that ıt does not apply toa minor's 
suit for. ‘partition, and : the view that-in 
spite of the -opinion of-the Full’ Bench. a 
minor does not become divided .in status 
from the members of. his family by the 
filing of a plaint. for partition on his 
behalf but nevertheless remains undivided 
until the court.has found that partition is 
for his benefit havé been adopted, as my 
learned brother recognises, by Bench after 
Bench of -this court. If a Judge sitting 
‘alone is really” of -opinion that a matter 
‘so well-settled- requires re- consideration, ‘the 
usual course is, I believe, 
case before him” to a Bench 


‘him, may ‘refer the matter to'a Full 
Bench, though, when there is a long line 
it isin my opinion extremely. 


Chetti v. Subbamma (') The learned Judges 
wh). decidéd Krishnaswami Thevan v. Pulu 
Karuppa-: “Thevan (9) ‘did not regard their 





It was referred, 


to refer the - 
with such.’ 
observations as he may think necessary; 
and. the Bench, if its members agree with ` 
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. Chevan (9) dissent from, it 
definitely 
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decision as-inconsistent with Chelimi Chetti 
- Y. Subbamma (2) nor did theléarned -Judges 
` who decided Sri Ranga Thathachariar v. 
Srinivasa Thathachariar (11). On .the 
‘contrary, as I have mentioned, both in 
Krishnaswamt Thevan-'v. ` Pulu Karuppa 
Thevan (9) and. Sri Ranga -Thatha- 
chariar v. Srinivasa Thathachariar (11) 
the decision in2@hélimi Chetti v. Subbamma 
(2) was adcepted as correct. Jackson, J.; 
has -.also.émentioned Krishna Lal Jha v. 
“Nandeshwar (14).. 
not ‘only | is that decision in conflict with 
Chelimi Chetti v. Subbamma (2) but in 
Krishnaswami Thevan v, Pulu K aruppa 
has “been 
expressed. ' His . conclusion 
‘appears to be. 
‘question whether,. when a minor suing 
for partition (or a minor defendant claim- 
ing partition) dies before the court has 
found that partition is for his benefit, he 
dies. divided or undivided in status is not 
‘clear, and he left it-to be debated in the 
suit. With the greatest respect, in my 
opinion the answer is. quite. clear in 
‘principle, when we adopt, as we must 
adopt, the rule ‘approved by the Privy 
“Council that a minor can get partition by 
sujt only after the court has found it is 
‘to his benefit, and is quite clear on the 
“authority of a “number of decisions of this 
‘court, in one of. which Jackson, J. tune 
a 


- My learned eie. agrees =e me vihat 
ae first proposition “in Chelimi Chetti v. 
“Subbamma (2) .the proposition which 
‘Jackson, d, doubts, viz., that the institu- 
‘tion: of a suit for partition on behalf of 
-8 minor does: not, itself effect severance of 
“status, is now incontestable. If that is 
60, ‘the minor remains undivided in status 
“even after -the plaint is filed until some- 
‘thing further happens, 7.¢., until the court 
“has found ‚that, partition is to his benefit, 
Tt he dies before that has been found, he 
‘dies undivided in status and the law of 
“survivorship comes into operation. Ifthe 
‘first proposition 1s accepted, as I under- 


‘stand that my learned ‘brother accepts it, - 


-with the very greatest respect T do not 
“see how the next step .in. the argument 
¿can be avoided, viz., that the < minor 
* plaintiff remains undivided ‘in status even 
“after the plaint has been filed.- If ‘he 
‘dies while undivided, no -further question 
_ arises: the rule of survivorship comes into 
play. To attack that rule directly would 
be ‘hopeless. - When a-member -of a- joint 


D 
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But, as .he has noticed). 


that the answer to the- 
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family, whether a major or a minor, dies 
and at fhe:moment. of his death he is 
undivided in-status, ‘his share goes to. his 
co-parceners- -by ‘survivorship. At the 
moment he died the minor -plaintiff-in 
this case was undivided: no one can deny 
that unless the first. proposition in Chelimi 
Chetti v. Subbamma (2) which my learned 
brother recognizes as correct and ` well- 
established, is overruled, as Jackson, J., 

if- nothing more 
happened, for instance if no one took any 


- further interest in the suit, by the rule of 


survivorship the minor's share must go to 
his co-parceners, , But it is suggested that 
_ex post facto by an inquiry into what would 
-have been. to the benefit of - this unfort- 
unate infant-if he had lived, which “he did 
not, and had‘not died, which ‘he: did; the fact 
that he died a joint member of his family 
may'be properly converted into .a° fiction 
that he died divided in status. And. this 
is to.be done by a court which has to act with 
a single eye to the minor's benefit. ` Under 
‘the guise of-a rule intended for the benefit 
-of the minor plaintiff“ to embark after his 
death on a hypothetical inquiry, which ‘no 
longer can have any relation to- existing 
facts, and to do.this, not for. the benefit 
‘of the minor, who is beyond all: human 
-benefit, but for the: benefit of his heirs, in 
-respect of whom. the court has no special duty 
or responsibility, appears “lo me a very 
sip, way of evading the law of. survivor- 
8. 1p i ` =€ 


Ppa 


As I have tidibated: in my’ opinion ‘there 
is no doubt how the Subordinate Judge 
‘should have - disposed ‘of the application 
before him. ` But, as I am unfortunate 
‘enough to be in disagreement from’ my 
learned brother and asthe learned Adv certes 
‘on both sides have requested that the 
‘matter be referred to a Full Bench, I agree 
that the questions proposed «by my "learned 
brother be soreferred. 


Mr. S. Varadachari for Mr. B. T. M. 
-Raghavachari, Advocate; for. the AN 
tioners. 

Messrs. G. Lakshmanna, a. handra: 


sekhara Castri and T. S. Narasinga Rao, 
Advocate, for-the Bespondents: 


OPINION. 

- Ramesam, J.—The facts out’ of- which 
‘this revision petition arises areas follows: — 
-O.'S. No.46 of 1930 was: ‘filed for partition i in 
the Subordinste Judge’s Court of Ellóre on 
behalf of an infant plaintiff by, his mother as 


1933 - 


-next friend. The 1st defendant is an uncle 
„of the plaintiff; the 2nd:defendant is hisson 
and the 3rd defendant is the plaintiff's half- 
- brother. The plaintiff, his deceased father 
and .the defendants were members 
‘of a joint family. The plaintiff's father 


~‘died on May 16, 1929, and the suit was 
‘instituted on October 29, 1929, - on 
.the allegation that the deféndants were 


. -misappropriating the plaintiff's share in the 
family properties and ‘that they refused to 
deliver the plaintiff's share though demand- 
ed and turned him and his mother out of 
the family house in September 1929. 
While the suit was, pending the plaintiff 
died on March 21, 1931. His mother then 
applied to be brought on record as legal 

“representative. The’ Subordinate Judge 
.passed an order directing that the plaintiff's 
‘mother be brought on record as legal 
‘representative. He also directed that an 
issue be framed in the suit as to whether 
the suit was instituted in the interests of the 
minor and’ whether, had he survived, a 
decree for partition with effect from the date 
of the plaint at the latest ought to have been 
passed. Against this order the defendants 
filed this revision ` petition. The revision 
. petition originally came on for arguments 

. before our brothers ` Venkatasubba Rao and 
Reilly, JJ., who differed and referred the 
following questions to a Full Bench :— 


1 Does asuit by a minor for partition abate if he 
. dies before the court has found that partition is for 
his,;benefit ? or z 
2. “Is it open to his legal representative to proceed 
with the trial and obtain, adecree on his showing 
. that when the partition suit was instituted it was for 
the benefit of the minor? y 
-` So far as an adult plaintiff is concerned, it 
is now established law that the filing of a 
.. suit for partition amounts toa definite and 
unambiguous intention to separate |vide 
Suraj Narain v. Iqbal Narain (4)]. A 
member of a joint family can separate from 
the family even prior to a suit provided he 
declares a definite and unambiguous inten- 
tion to separate and communicates it to the 
-other members of the family |vide Girja 
> Baiv. Sadashiv Dhundiraj (6)]. The ques- 
tion now arises how far.’ are these principles 
to be applied to the case of a minor. If it 
can-be said that a suit for partition can al- 
ways be filed-on behalf of a minor and there 
are no limitationsas to the granting of a 
- -decree in such a suit, no difficulty arises. 
But while a suit on behalf of a minor can be 
filed by any person as next friend, courts 
have laid down that in the caseof a suit 
{or partitian the suit ought not to be decreed 
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unless it is forthe benefit of the minor, Tha 
reason for such a limitation imposed by the 
courts is not that there cannot be a partition 
. between a minor and the other members of 
the family but it is possible that the suit may 
not befor his benefit. When it is remem- 
bered that any person can sue on behalf of 
a minor as next friend it is easy to imagine 
cases where the partition is not for his 
benefit. If the property is #not being pro- 
perly managed or if his right8 ‘are denied, 
it is obviousthat he should have .a partition 
[vide Kamakshi Ammal v. Chidambara 
Red ii (16)], But where the property .is 
being well-managed and the minor is well- 
looked after, there is no need of a suit for 
partition and it is possible that a meddle- 
come next friend without keeping in. his 
mind the minor's interests may. file*a.suit 
for partition on account of some misunder- 
standing of his own with the members of 
the family or some other motive. It is to 
avoid such a contingency that the rule has 
been observed by the Courts. In Nallappa 
Reddiv. Balammal (17), a private partition 
it which the minor was represented by a 
proper guardian was held to be binding 
see alsoChanvirappa v.Danava (18)]. . . 
“From the facts of the Privy Council deci- 
sion in :Balkrishen Das v. Ram Narain 
Sahu (19), it appears that two of the parties. 
to the ikrarnama in that case were minors 
represented by their guardian. It was held 
that the ikrarnama was binding.on the 
minors. An adult member can. separate 
from the family even if there areminors by 
communicating his intention to the other 
adult members and in the case of minors fo 
some person properly representing: them. 
The question therefore that arises beforeus 
-is what is the effect of such a rule of. prac: 
tice conceived in the interests of minors ? 
When it is said that the court does not grant 
a decree for partition in favour of a minor: 
unless it is shown to be required for, his 
benefit, is it merely a limitation onthe pass- 
ing of,the decree oron the manna 
of the suit? If until the court actually 
applies its mind to the. facts and passes a 
decree directing a partition the minor can- 
not be said to be separated from the family, 
how is it that there can bea private parti- 
tion even without the machinery of the court? 
If 5 guardian representing the minor Cah 
obtain a partition on his behalf or in other 


(16) 3M HOR 94 at p. 98. 

(17) 2 MH O R 182. 

(19) 19 B 593. 

(12) 3) O 738; 5 Bom L R 461; 39 1A134,70 w 
IN 878; 8 Sar, 489 (P On ' 
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' wordsithecàn assert'the right for a divi- - 
.of an age: capable of exercising discretion, 
-then there may bè severance. 


‘ sion on behalf of the minor outside the court 
“why can henot assert sucha right by the 
filing of a plaint?: In Soundararajan v. 
` Arunachalam (5), the suit was filed on þe- 

“half of an illegitimate son for partition. 
“The Subordinate Judge dismissed the suit 
‘on the ground that: his paternity: was - not 
‘proved. On appeal ‘the High. Court found 
-onthe facigthat it was proved and referred 

„toa Full Bench-the question of the quantum 
sof hisshare.- During -the pendency of the 
‘appealthe defendant (the legitimate son) 

‘died. At-this: stage ib was contended on 

‘behalf of thé minor that he: was entitled to 

‘the whole: property. It was held that he 
-was not.: It: was also held by the Full 
‘Bench that he was entitled only tothe share 
‘to"whith ke was entitled at the time of the 

~filing‘of-the-plaint. It was suggestd both 
before the ‘Division Bench and before us 

‘that the fact that the plaintiff-was a minor 

‘was overlooked by the. Judges and the 


‘Counselin thecase and that: that decision. 


“should not be ‘regarded as an authority. 
The actual judgrnents make noreference to 
the`fact of the plaintiff being a minor.. 
But for this the . suggestion could not be 
É -mädè::- Jackson, J., in Yenumula Akkanna 
ty, Srirangaraja Bhattar - (1), thought that 
:théleatned Judges could- not have over- 
‘lookéd thé: faét. I-am- inclined to agree 


with J ackson, J’sview. I- cannot imagine. 


‘that the.very eminent’ Judges who dealt 
‘with thécase~‘and’ the eminent Advocates 
(MésstsA &Krishnaswami Ayyar and S. 

Vasa \yyangar) that. appeared in it 
over-looked. such a fact. Inmy 
that ‘décisionis authority for saying 
suithaving -been -filed. on behalf of.a 
jldintiff: there being -obvious differ- 
















illeg itimate son and the defendant the 
Jegitithats son and: there: being no question 
“as tothe ?‘desirability of a partition, the 
-plaintiff -became separated by the filing of 
the plaint. However: that’ is not the point 
‘referred to the Full pink and as the point 
was not discussed, it -is desirable to con- 
sider thé point apart from the: weight of 
that decision. € 


In- Chelimi Chetti v. Subbamma (2), the: 


gourt upheld the view now contended for by 
“the defendants. At. page 444* it is observed, 


‘That prima facie implies that the member who 
exercises such discretion must be of an age capable of 
exercising discretion in law, That will not be: the 
‘case With a minor at least if he is of an age when dis- 
Sretion cannot be imputed to him.” 
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Thisrather ‘suggésts that if the minor is 


But that 
is not consistent with the cases.. The cases 
show that-the-volition :indicating. a desire 


- for separation and an pnambiguotis inten- 


tion to separate cannot be expressed by 
the minor himself but must be exercised 


.on his behalf by some other person—by a 


guardian in a private partition and by a 
next friend in the filing of a plaint. At 
p. 445* it is observed 


“This clearly does not amount to anything -more 


than this, that it is open toa person who chooses to 


‘act on behalf ofa minor member of a Hindu family 
-to exerciee ihe discretion on his behalf to effect a 


severance ” 

This sentence clearly shows that it is 
not the minor's volition but the next friend's 
volition that matters. But the learned 


Judges further proceed: to say: 


“ What causes the severanceofa joint Hindu fami- 
ly is not the existence of certain facts which would 
justify any member to ask for partition, but it is 


-the exercise of the option which the law lodges in 


a member of the joint-family to say whether he 
shall continue to remain joint or whether he shall 
‘ask fora division.” 


‘If in‘ the case of a minor the option can- 


not be exercised by him but should be 


‘done by somebody ‘else on his behalf, why 


should not the exercise’ of that option on 


-his behalf effect a severance as in the 
“case of an adult? The learned 'Judges say: 


“In the case ofa minor the law gives the court the 
power to say whether there should be a division or 
not, ete.” 

As I said, this is a rule conceived in the 
interests of minors. It does not mean that 
the exercise of the discretion is totally 


-inoperative until the court records its find- 


ing. In such a case it seems to me that 


the proper way of describing’-the situa- ` 


tion is that. the--exercisé of the option on 
behalf of the minor effects a seve*ance 


conditional on the court finding WA 1b was ` 


for the benefit of ihe minor. 


In Krishnaswami Thevan v. Bidena 


‘Theran, (9) it was held that there. was a 


division. of status from the date ..of. the 
There the suit was on behalf of 
a -minor plaintiff, 
it, may 
But; it “was 


“It ‘is true that there can be no division of, ‘status 


walesa the court” sees fib to mentee it.’ 


ve dé 


‘In Bee Thatha Chariar v. Srinivasa 
. (11), Coutts’ Trotter, C.J, 


* Pages of 41 M.—[Hd.]. 


and -his prayer was 
described as a conditional request, that, 
provided that the court sees fit, 
declare , the status of the minor divided- as 
from: the date of the plaint., 
added 


1933; 
observed: Fees ws 
“ When the court thinks fit on a consideration of the 
circumstances set forth in, the plaint to decree 
partition of the family’ properties, the imprimatur 
of the court -must be déemed to have been placed 


on the allegations made in the plaint justifying the 
effecting ofa partition.” h 
the 


No doubt .the preceding part of 
senténce assumes. that a severance in ihe 
status of the family could not. be effected 
by the individtal. volition of the minor’s 
next friend still the latter part of the sent- 
ence seems to. indicate that the decree 
operates only as “ guinea- stamp” whereas 
the essential fagtor is- the volition exercis- 
èd on behalf ofthe. minor. However this 
decision too-is #¥};conclusive. 


- In Rama Rav. Hanumantha Rao (3) 
in which I -delivered the judgment’ this 
~point did not arise and our observations 
"were. made with reference to the actual 
contentions -in ‘the ‘case. The major 
plaintiff in that’ case claimed a two-thirds 
share on. the-ground-that the share of his 
brother (the minor plaintiff) came to him 
by survivorship. Merely saying that the 
minor plaintiff was also divided from 
the rest of the family was not enough for 
the major plaintiff, The major plaintiff 






‘had to show not only ‘that the minor: 


plaintiff was separated from his father 
-but ‘remained joint with the major plaint- 
“iff. With reference to ‘this claim the 
. actual: observations-were made. I observ- 
„ed in that case: - 

.“ The, 2nd plaintiff, being a minor, is incapable of 
exercising the intention to separate by himself. 


‘Lhe next friend, does it for him” `; : : 
.I there. indicated my opinion that the 
next friend exercised the volition on behalf 
„of the minor. Then I said - ; 

“ Ifthe court thinks fit to allow partition on behalf 

of the minor, one can well say that the, minor has 


beconie divided ; but- until the decree is passed one 


cannot say ‘that the mionor's interests are divided 


X 


` from’ the rest of: the family" : i 
All that ,I said in this sentence, was that 
until the decree was passed one is not in 
a position to assert that. the- minor's 
interests are divided. I did not say that 
the minors interests are divided only 
from the date of the decree. The decree 
gives us information enabling us to say 
that the minor has become divided. In 
my opinion there is nothing in the judgment 
against the contention- of the legal repre- 
sentative in this case. wy Se Bees 

In Krishnamurthi. Pillai v.. Sundara- 

murtht Pillai (20); I observed at . p. 5695 


`. (20) 138 Ind, Cas. 225: 55 M 5&8; 35:1, W592: AI 
°H- 1982 Mad. 381; "Ind, Rul. (1932) Mad, 532; 63 Mi L 
T37 Bg E gan ag 
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“In the pfeseñt case, neither the father-nor the 

Official Assignee has any power to deal with the ‘son's 

. share after February 11, 1927.” 


From ‘the facts at . page 5604 it 
appears that that was the: date of. . the 
suit filed on behalf of the minor son. This 
seems to indicate that, there is,a- sever- 
‘ance ‘of the son’s interest by the filing ‘of 
“the plaint. 
‘discussed, z 

` It seems to me that. the -decision of the 
‘case depends upon whether the essential 
.act on behalf of the minor is the ‘volition 
of the guardian expressed on his behalf 
.or whether it -is the discretion exercised 
by the court. This can be tested in -the 


' following way :—Suppose a.-suit for parti- | 


‘tion was filed on behalf of a minor of. 
‘17. By the time the case comes on: for 
trial the minor - attains majority and he 
continues the suit. In such a case is a 
‘finding by the court necessary that the 
suit when filed was for the benefit, of 
the minor? If in such a suit one defend- 
ant dies prior to the plaintiff attaining 
‘majority can the minor's. share be aug- 
. mented by. that death or: would it be limit- 
_ed to his,own share?, Now, if it is-.the 


_court’s judgment that effects the sever- |: 


ance in stich a suit the court has still to, 


give a finding that when the suit was filed `. 


“it. was conceived for his benefit.” Tf it 
“was not conceived for his benefit {hough 
.in the events (hat happened “thé suit 
_ proceeds the severance was hotizefieeted 
from the date of the plaint and-ihe plaintiff 





. would get the benefit of ‘Survivorshipeon Es 
the. defendant,” 


account of the death of 
But if the suit was, well-conceivéed:: 
‘date it was filed, then the plaintiff 
. comes- completely , separated, on. ‘thes 
‘of the plaint.. I do, not, think -th Sin’ 
practice in such a suit any court: ‘sddves- 
ses itself to-the question whether thes’snit 
"was for the benefit of the minor. ..Or again 
suppose in such a suit when the case 
comes on for trial there was still three 
months for the plaintiff to attain majority. 
There is an issue in the case whether the 
filing of the suit .was for the benefit of the 
‘minor. - From the point of view of com- ' 
mon sense the most obvious courses would 
be to ayoid the trial of that issue and 
adjourn the case for the remaining 
thrée.months. Again let us take the case 
of a suit filed ‘on -behalf of -a minor -by 
2 next friend .and while’ ;the suit. . was 
‘friend ,, retires . from 


pending. the. next 
the ‘case or dies and.-no other person 







cones forward to continue the suit 
*Pages of oo M—| Hd] 
; ie 


he’ 
beet: 


However the ‘matter. was not ` 


ret 


en 


ve 
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.as next friend, In such a case the suit 
.¢annot be dismissed. The strictly logical 
course in such a case -is if no other 
next friend can be found to wait until 
the minor attains majority and then pro- 
‘ceed with the suit or not according to the 
-wishes of the quondam minor, Again, 
-ifa suit is tiled by a father for himself 
-and his-minor son for partition, -is it 
necessary to decide the issue that the par- 
tition is beneficial to the minor? In 
"such cases, except in special circumstances, 
the son follows the father. Both became 
‘divided from the filing of the plaint. The 
opposite view -involves the anomaly “that 
-in’ thé same suit, While the father became 
‘divided from the ‘daté- of the plait, 
the son becomes divided after the court 
|. records a finding that the suit is benefidial 
“to:the-minor. In sich a case, the father 


» gind™son are together severed from the rest 


kl 


. of the family from the date of the plaint. 
These instances show that the object of 
, the-issue whether the suit was forthe be- 
“--pefit of “the. minor is really to remove the 
“obstacle ifthe passing of the decree. It is 
: no objection; to. the -maintainability: of the 
-suiti In thé: instances I have given;the 
_ suits are péjfectly maintainable. The con- 
‘dition is “somewhat analogous to the pro- 
‘ duction’ of a Succession Certificate before 
. the decree-is passed. In my opinion 
therefore in -all such cases the severance is 
effected from the date of the suit conditional 
““on the “court being able to find that the 
“suit when filed was for the benefit of the 
minor.- “If so the legal representative 
-ĉan bring himself on record and ask for 
; the. decision of such an issue in the trial 
of the suit which is tobe continued at this 
‘instance. 
¿It is unnecessary to refer to the other 
'` decisions’ of ‘single Judges cited be- 
fore us. ~ 
In my opinion the view of Venkatasubba 
Rao, J., is correct and I accordingly answer 
the questions referred to us. f 
Anantakrishna Ayyar, J.—I agree, 
Sobhanadhri and the Ist defendant were 
undivided brothers. The 3rd defednant 
‘ig the son of : Sobhanadhri by his first wife 
and the minor plaintiff is the son of Sobhana- 
dhri by his second wife. The 2nd de- 
fendant is the son of the lst defendant. 
' After the death of Sobhanadhri, the minor 
plaintiff; through’ his next friend his mother, 
iastituted O. S. No. 36 of 1930 on the file 
of the Subordinate Judge’s Court of Ellore 
for partition of the joint family properties 
of tke pirties. The plaint contained cer- 
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tain allegations with a view to show that 
it was for the clear benefit of the minor ‘that 
partition should be decreed. The plaint 
also stated that prior to suit in Septem- 
ber, 1929, the plaintiff's next friend detlared 
to the defendants that it was in the in- 
terests of the plaintiff to separate, and 
asked the defendants to partition the family 
Properties, which the defendants declined | 
to do.. The defendants filed written sbate- 

ments denying the allegations in the Plaint 
and contending that it was not in the 
interesis of the plaintiff to separate from 
the defendants. After issues were. framed, 
the plaintiff died on March 21, 1931, before 
the suit came on for trial. The plaintiff's 
mother filed I. A. No. 352 of 1931 praying _ 
that she might be brought on record ‘as 
legal representative of the deceased plain- 
tiff with a view to continue the suit. Her 
application was opposed by the defendants. 


.The learned Subordinate Judge by his 


order dated April 20, 1930, observed that 
“if. the present case be proceeded with, it was 
quite possible that the court may hol J, if the suit be 
tried in the circumstances as they stood pn and 
rior to the date of the plaint that ths suit was 
Beneficial to the minor plaintiff; that, had the plaintiff 
survived, a decree for partition would hayp been 
passed, and that therefore the plaintiff must he 
considered to have become separated in status at 
least from the date of the plaint, If auch a finding 
As possible, the petitioner must, I think, be brought 
on record. I allow the petition; an issue will however 
be framed inthe suit as to whether the suit was 
“whether 
d he survived a decree for partition with. effect 


: from the date of the plaint atthe least would have 


been passed. y 
Against that order, the defendants Nos. 1, 
2 and 3 preferred a civil révision petition to 
the High Court. When the civil revision 
petition came on before me for final dispc- 
sal, having regard to the importance „of the 
question, I referred the revision peiition 
toa Bench for disposal., The learned 
Judges who ultimately heard the Revision 
Petition differed in their opinion, with the 


“result that the following two questions have 


been referred to the decision ofa Fall 
Bench:— 

t. Does a suit by a minor for partition abate if he 
dies before the court had found that partition is for 
his benefit ? or 

2 Is it opsn to his legal represeatative to proceed 
with the trial and obtain a decree on his showing 
that when the partition suit was instituted it was fur 


the benefit of the minor? Ag? 
Before proceeding to discuss the question, 


-I must state that the decision of the Fuil 


Bench in Soundararajan v. Arunachalam (3) 
(Sir John Wallis, C. J., Justice Sadasiva 
Ayyar and Justice Seshagiri Ayyar) seems 
in effect to answer ths exet qnestioas nov 


' 


1933; 7 
referred to us, The Full Bench--held that 


+»i.&-Member.of.a joint Hindu family becomes 
1: Separated from the -other members by the 
-. factof suing them for partition. 
~. brought to our notice that, asa matter of 
1 fact; the plaintiff was a minor in that case, 
“< and. that-as. that fact is clear, it must be 
» taken: that the. Full Bench ariswered the 
_ «question with reference to a minor plaintiff 
5 ;8uing for. partition. 
< ounsel argued that. case, the opinions of 
_..the learned Judges given in answer to the: 


It was 


Though very - able 


+ Full Bench reference do not specifically 
< refer to-the fact that the plaintiff was a 


.: minor, . If the answer given by the. Full 


: .Benchin Soundararajan: v. Arunachalam 
. (5) should - be taken: to be .given with refer- 
-ence tothe facts appearing in that case, 


-where. the plaintiff was a minor, then, it- 


‘goes without saying that, that decision 
prima-facie binds the present Full Bench. 
‘However, as we have - heard elaborate 
-arguments from learned Counsel in. this 


--zease; I proceed to consider the arguments 
<. : advanced- before us,-and to state what in 


=. my opinion should be the answers to the 
. two questions referred to-us. ; 
; This question came directly for decision 
:in. Chelimi Chetti v. Subbamma (2) and the 


~: learned Judges decided that - 


- . “where a. minor plaintiff, dies during the pendency 
. of the suit; his legal representatives are not entitled to 


_ ‘continue the suit.”-- 


_ questioned before us. 


. It has been: held by the. Privy Council 
-, that partition in the case of an adult 
:cO-parcener in a joint Hindu. Mistakshara 
‘family is the severance of -joint status, 
that itis a matter of individual volition, 
„and: that a definite -and unequivocal 
.indication of. his -intention by a member 
.of such a joint family to separate himself 
from the family constitutes a partition 
-in status; and, whether the others assent 
to itornot, there ‘isin law an immediate 
“severance of the joint status of such a 
- member. There are various. ways by 
,which.-such intention may be evinced: 
Suraj. Narain v. Iqbal Narain (4) and Girja 
: -Bai v. Sadashiv Dhundiraj (6). Stich a 
: notice. given by aco-parcener may be with- 
: drawn - with the consent ofall co-parceners, 
The institution of'a suit for partition 


. The ', cotrectness of .this decision. has been 


- .agdinst all the other co-parceners- would 


-also be evidence, of an expression of such 
an intention and would work division in 
Status in the case ofan adult plaintiff: 
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-perty has separated himself from his 
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Kedar Nath v, Ratan Singh (21) and Palani 


-Ammal v. Muthu Venkatachala Moniagar (8), 


The: result of withdrawalof' such a plaint 


“is thus expressed by the Privy Council at 
-p. 258* of Palani Ammalv. Muthu Venkata- 


chala -Moniagar (8): f 
“The fact that any member of a joint family pro- 


himse , CO-parceners 
may beproved by hissuing fora partition of the 


‘joint family property: and if the suit is decreed’ the 


date of his severance from the joint family will, if 


‘nothing ‘else is proved, be treated asthe date when 
-tbe suit was instituted. 


In Kedar -Nath v Ratan 
Singh (21) a member of a joint Hindu family zhad 
filed a plaint claiming a partition but afterwards had 
withdrawn it and the Board held thatno severanca 
of the joint status resulted. Their Lordships' see no 
reason to depart from that view, although ` such a 
plaint even if withdrawn, would unless explained, 
afford evidence that an intention to separate had been 
entertained [see Girja Bath v. Sadashiv Dhundiraj (6) 
and Kawal Nain v Budh Singh (7).] Sates xe 


Again, ifthe suitof an adult cc-pareenei— l 


plaintiff—for partition is decreed, the date of 


“his severance. from the joint family will; 


if nothing else be proved, be treated ‘as 
the date when the suit was instituted, 
The question we have now to consider re- 
lates to asuit filed on behalf ofa minor 
plaintiff when the minor died before any 
decree was passed in the suit. z 

. As observed bythe Privy Council at 
p. 257* of Palani Ammal v. Muthu Venkata- 
chala Moniagar (8), - ; 
. “that the to parceners in a joint. Hindu, family 
cau by agreement amongst themselves ‘separate and 
cease to be & joint family, and on, separation’ they 
‘are entitled to partition the joint family properties 
is now well-established law.” . Eo - 

It is rarely’ that a joidt Hindu family 
consists only of adult-co-parceners, without 
any minors: But it hasbeen held thata 
valid partition could be ‘made outside 
court by the:members of a joint family 
though some were minors at the time; In 
Balkishen Das v. Ram Narain Sahu‘(19) 
the Privy Council observed as follows :— 
- “The question upon which their Lordships have 
felt most difficulty is whether -the document can -be 
considered as binding upon the co-parceners who 
‘were minors at the date ofit. But they think that 
in these proceedings they must treat it as binding 
upon them. There is no doubt :that a valid. ag- 
reement for partition may be made during the 
minority of one or more of the co-parceners,- That 
seems to follow from the admitted right of ‘one co- 
parcener to claim a partition; and (as has been raid) 
if an-agreement for partition could not he made 
binding on minors,a partition could hardly. ever 
take place. No doubt if the partition was unfair ore 
Prejudicial to the minor's interests, he might on 
attaining his majority, by proper proceedihgs, set 


` (21) 7 Ind Oas 48: 32 A 415; 14 O W No985: 
(1910)-M W'N 311; 8 M L T 193: 12 OL 3225; 13 
Bom, L R653; 1300 332; 20 ML I 90; 371 A 61 
(PO) ` ` A 
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it aside so far as regards himself, Some evidence 
was, given to show that the mothers of the two 
“minors were acting under the.control and influence 
‘of Ramjiban But as against this it may be pointed 
‘out that in the proceedings for 4 certificate which 
. led-to the execution of the ikrarnama they seem to 
_ have been acting independently of, and even ad- 
_ versely to, Ramjiban. - For he can hardly be thought 
to have prompted a petition which contained an al- 
Jegation that he was ready to waste the property of 
the minors. 3 ; 
„on the face of it was not unfair ; aad in- fact the 
shares allotted to the minors were at least aslarge as 
„and perhaps larger than they were strictly entitled 
to.” , 
‘Tt is open to the adult co-parceners 
to express their intention to separate from 
the:.othérs, and even though some copar» 
eneg were. minors, such intention to 
;may be communicated to the 
or. other natural guardians of the 
“Acpartition effected by the adult 
rs with the mothers or other 








“geparat 
ther: 
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minors. It is a right of the adult members 


including the kartha or the manager, to 
claim partition with a view to have their 
shares) separated. The result in such‘ a 
case would-be that the minor also ‘is:sepa- 
rated from: the other [members and his 
share ascertained and taken charge ‘of by 
his-mother or other natural - guardian. 
The kartha or the manager :of the whole 
family, when he himselfis claiming separa- 
tion from the minor, could not represent the 
minor’s interests- in such a partition. 
The practice in such cases is to have 
the minor's -interest represented by the 
minor's mother or other near relation in- 
terested in the minor whose interests are 
not adverse tothe minor. Such a practice 
has been approved by the Privy Coun- 
cil in the case reported as Balkishen Das 
y. Ram ‘Narain (19) and a partition ar- 
rangement- in which the minors were re- 
‘présented by their mothers was held by 
‘the Frivy Council to be binding on the 
minors in the absence. of fraud, ete. when 
the proper shares of the minors were allott- 
ed and delivered to their mothers. It has 
been considered, or felt in practice, ‘that 
as thekartha or the manager who desires 
partition isthe legal guardian of the minors 
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It should also be said that the partition ' 


“family. 
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‘of the joint family no - partition - outside: 
‘6ourt could: be effected 'for want oflegal 
‘guardians for’ the ininors. “As already rs- 
‘marked the minors’ mothers or other natur- 
ral guardians have been held entitled «to 
represent thé minors on such occasidns. 
The Privy:* Council. has held in‘Gharibullah 
_v, Khalak Singh (22), that a guardian of the 
property ofan infant cannot properly, be 
‘appointed’ urider the Guardians and’ Wards 
Actin respect of the infant’s ‘interests in 
the ‘property of-an” undivided Mitakshara 
family, such interest not being, individual 
propérty and thérefore not property with 
-which a guardian if appointed would have 
anything to do, This'circumstance has not 
“been -allowed to stand‘in the way. of the 
- mother of the minor representing tke minor 
in- partition arrangements made outside 
‘court among members of `a joint “Hindu 
“Thus it will be Noted=that-itsis.open. to 
“an adult co-pracener to become “divided 
by the communication of his unilateral. in- 
‘tention to separate from. the other members 
of the joint family; ‘that the kartha.or the 
manager could do so, so far ashe is con- 
cerned by communicating his intention to 
do so to the minor co-parcener’s’ mother : 
‘that a partition among: co-parceners would 
be valid though some  co-parceners - are 
minors if they were represented by. their 
mothers and the arrangement be proper 
and bona fide; and that it is not correct to say 
‘that partition among members of a joint 
Hindu family could be effected only by-pro- 
ceedings taken in court. . eo |p 
- “The decision of the Privy Couneil in 
‘Balkishen Das v. .Ram Narain Sahu (19) 
‘is clear that a partition -arrangement ‘could 
‘be entered into among members of á joint 
‘Hindu’ family though some of ‘the co-par- 
ceners were minors. That the Privy 
Council has only recognised’ a longstanding 
practice existing in the country is clear 
from reported decisions. In Nallappa 
Reddi v. Balammal (17) the minor's father 
died in 1835, leaving a minor three years 
old. The minor's mother entered „into a 
partition with the paternal uncle of the 
minor in 1837. It was held there being no 
proof of fraud or 'that undue |: advantage 
was taken of the plaintiff's minority, that 
the division was valid and binding upon 
the plaintiff. In_Chanvirappa- v. Danara 


(18) the partition took.place in 1872, the 


plaintiff being represented by his mother 


(92) 27 A 407: 30.L.A 165; 5.Bom. U R478:.8 Sar. 
483; 7 O W N 681 (PO). eee 
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and natural guardian.. The. 
that the partition made by the mother as the 


guardian of her minor-son. was valid but: 
that. the minor on coming of age will Have a 


right to set aside the division if it can be 
showt to be illegal or fraudulent- or even if 
it-was made. in such an informal“ manner 
that’ there) dre no means of” testing its 
validity: ‘See ‘also’ Yechuri Ramaniurthi v. 
Yeéchuri “Ramamma (23). 


Mardmakkathayam ‘Law. in force in 
Malabar where ‘partition ‘could. not be had 


unléss: agreed to y'all thé ‘members of the.. 
tariwad:- ‘but a ‘partition arrived at when 
some. members Were minors, but were re-. 


preséiited by. their ‘mothers, | was upheld as 


binding ` on the minors, unless fraud or. 
séridWszprejudice be shown [Naraini Kutti 


Amma v. Achuthan Kutti Nayar’ (24)] in 


which y Case, the partition would be’ re-opened 3 
so far as the minors are coriċerned, so that , 
they’ may be awarded thé proper. share- ‘which 
them. . 
Véluthakal ‘Chirudevi v. v. Veluthakal Tarwad* 


should have been ‘ set” apart for 
Karnavan (25). 


fonnd in law reports of private’ arrange- 


ments of partition in joint Hindu families ` 
made, outsidé. court when some of the co- : 
parceriers ‘were minors répresentéd by’ their 


mothers or other natural guardians. ; 
Further; in the'éaseofan adult cc~parcener 


co-parcener has been’ held to bring about 
‘séverance in, Status; and also that’ the 


decree it such a ‘suit works out severance: 


as-from the date of the plaint) Itis not 
necessary: now to consider the effect -of 
withdrawal öf such: a plaint. 


ent “conclusion in the case of a minor co- 
parcenér, when ‘the court is satisfied that 
partition is for the benefit of the minor. 


“We have ‘seen that a minor’s mother may. 
accept a” communication’ from the adult ` 


co-parceners - éxpressing their intention to 
‘separate . from the minor. The question 
‘arisés - whether she could ot ‘on behalf ‘of 
the minor - co-parcener communicate a 
similar :intention- on behalf of the minor to 


séparate. from the -adult . ‘co-parceners, if it. 


‘is proved tobe forthe benefit of the. ‘minor 
80 to. séparate.:.. Even in .a proper case, 


i (23). 33'Ind. Oes. 961;:30M -L J 308; 3 L Ww 
93- A 

69 51 Ind. Cas. 10; 42 M 292: 25 MLT 83; 36M | 
L 4.52 


gr 
:(25) 34 Ind. Cas, 818;- 31 M Lv B79 å at pe sêl; Wan 
M WW 18, . 
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court held . 


This-- principle 
has been’ éxtended to cases arising under. 


_ to,be beneficial to the minor, 
‘open to the’ court to give necessar' 


That being ` 
the law in the case of adult co-parceners, ` 
what grounds are there to come toa differ- ` 


‘ unless 
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“when a minor's mother as his. -guardian ; 
expressed on behalf of the minor the inten-- 


tion to.separate, . and communicated the” 


same to’ the othér ` cc-parceners, it may. 
happen that her request may not be granted 


by the other-co-parceners, and she may, as 
the ‘next friend of’ her minor son, have to 
institute a suit, for. partition. No doubt, 


any .person (not necessarily a mother, or 


in’ fact any relation at all of the minor) may , 
institute a suit on. behalf ofa minor, as. 
his next friend. A ‘suit for partition ` 
may be similarly instituted by a stranger | 
as next friendofa minor. Such a; “stranger , 
might have, prior to suit, expresséd e 

intention to the other co- parceners 
minor necessarily 


acis and is the court helpless i in, Ah matter? ss 


On the other hand, if the said acts 


tothe plaintiff in such cases? =" 
relevant considerations that arisé 
cases... | 


interests.of the minor are likely 


‘It has been laid down’ by a seriés*. Ot: 
: decisions that a suit on behalf of a minor ; 
It is unnecessary. to multiply instances : co-parcener for partition will lie if the 


to -be © 








prejudiced by the property. being left in. 


the hands of the other. co-parceners, 


Thangam Pillai y. 


See , 
. Kamakshi Ammal v. Chidambara Reddi 
(16), Sri Ranga Thathachariar v. Srinivasa ; 


` Thathachariar (11), 
the filing ‘ofa suit for. partition by sucha . 


Suppa Pillai (26), Palani Gavandan v. Kasi - 


Gavandan, 90. Ind. Oas. 552 (27), Bachor v. 


Khushal Das (28), Bhola Nath v. Ghasi - 


Ram (29), Shadagopa Nayudu v. Tiru- 
and.Mahadev Balvant v. Lakshman. Balvant 
(31). 
Bachoc v. Mankore Bai (15) is decisive on 
the point. 


brought on behalf of a 
‘it finds that 
is ‘for the benefit of the 
advancing his interests “ or protecting. them 
from, danger. 
partition could not be passed unless the 
court records a finding to the above effect, 
But is ‘there any foriher peculiarity in, a 
suit for pee instituted on behalf of a 
minor? This b 


, malaswami Nayudu, 30. Ind, Cas. 272 (30) 
Jn fact; the Privy Council decision.in | 


The court could not pass.-a , 
| decree for partition in a suit for partition — 
minor .co-parcener . 
the partition | 
minor, . a3 , 


It is clear that .a decree for ' 


ecomes important in cases. 


like. the present ‘when the minor happens à 


‘(26) 12M 401. 

(27) 50 Ind. Cas. 552- 

(28) 4‘ Bom. LR 883, 

(29) 29 A 373; A W N 1903, 86, 
(80) 30 Ind. Cas, 27 2,18MLT 129, 
(31) 19 B 99. 


x 


- carry on the litigation. ` 


bai. 


to die before a decree “is passed- in his 


favour in the suit. PAES 
The present is not a~ case of a personal 


action which is said to die with the person. 


— Actin personalis moritur cum persona. 


‘Nobody has contended before us that the. 


present suit comes -within the above prin- 
ciple. Right: of partition is a right 
relating to property. Prima facie such a 


suit, if properly’ instituted, should not. 


abate, but on plaintiff's’ death his legal 
representatives should be’ ina position to 
The very same 
question which will have to be decided in 


the suit itself, namely, whether partition is- 
for the ‘benefit of the minor—will also decide , 
‘whether his interest. were passed by sur- ` 


vivorship to the other co-parceners or have 


-passed‘'té‘his (minors) heir, widow, daughter‘ 


or ‘mother, as the: case may be.. I am not 


able: to see any insuperable obstacle or | 


anything illegal in holding that the suit does 
not. abate in such circumstances. The 
minor may die after the. suit is dismissed 
after ‘full'trial and when an appeal on his 
behalf is pending, one of the questions 
raised-in appeal being that the finding 


arrived at by the trial Court om the evid-- 


ence that the suit was not-for the benefit of 


the minor: is ‘erroneous, -It is open to the. 


Appellaté Court to come to a different con- 
clusion on the evidence on that question. 
It has -been decided in Krishnaswami 


Thevan’ v. Pulu Karuppa Thevan (9), ` 
Srinivasa . 
and Ganapathy: v.` 


Sri Ranga: Thathachariar v, 
Thathachariar (11) 
Subran anyaml12)that if a decree'is ultimate- 
ly passed’ in favour of a minor ‘for parti- 


tion, : the status of division is created ’ 


as from the date of the plaint, with re- 


«ference to the quantum of the- minor's - 


share, and the date from which accounts 
should be taken, etc. If persons other 
than strictiy legal guardians 
sent a minor co-parcener in 2 partition 


arrangement outside court, and if no legal | 
guardian could; under the Guardians and ° 


Wards Act be appointed with reference to 
the minor’s share in the joint family. property 
it would be anomalous if the minor's mother 
or other natural guardian could not act on 
behalf of the minor in proper cases, in the 
nfatter of expressing intention to separate 


from the other- co-parceners, and in demand-- 


ing partition and also—if mnecessary—in 


instituting a suit for partition (if the same. 
“should become necessary) to enforce the just 
rights of the minor, I am assuming that proper, 
circumstances -exist for demanding’ such- 


partition, It is clear that that the “kartha 
io r + 


ie N 
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or the other legal guardians of “the minor” - 


can repre- _ 


-þe individual separation, 
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would not- take “any steps inthe matter as‘ 


their interests would be adveree to those ‘~~ 
of the minor, and, according tothe hypothesis’ |. 


they are. acting to the prejudice of the: -` 
minor. In fact, it is their acts that are. - 


complained against, and it is from ‘their | 


wrongful acts that the minor issought to. 
be protected. I am not forgetting that 
any stranger could institute a suit for‘parti-- 
tion on behalf of the minor as his next 
friend, and such a person might have 
demanded partition outside Court and: 


might have communicated to the other-co- | 


parceners the intention to separate, on behalf ' 
of the minor. Is the ‘minor necessarily. to’ 
be bound by such acts of strangers?‘ The” 
answer seems to be that the Court has got . 
control of the suit and the proceedings; and ' 


_ifit should find that the suit was institut- ` 


ed owing to malice or bad faith by the 
next friend to wreak his vengeance against | 
the adult co-parceners and out of.pure” 
private spite, the 


siderations purely and solely personal to. 
the minor only. Considerations concerning ` 
the minor’s own mother or'widow or daughter ` 
in relation to the minor, may have to be 
kept in view. The question is a rather’ 


novel one in which Hindu Law texts afford * | 
no help. Some English “decisions are cited., `. 


in Kamakshi Ammal v. Chidambara Reddi.' 
(16),fand also in Halsbury’s Laws of England, ' 
Vol. 17, pp. ‘134-135; which show that ' 
the courts have got power to control procee= ' 
dings and to prevent vexatious suits from ' 
being proceeded with, and if necessary: to - 
proceedings to be stayed: F am anxious’ 
not to say anything about the merits of . 
the suit. It will depend upon the evi-' 
dence and circumstances of each case. I 
am ‘only now concerned to note that 
courts have full powers in the matter to see `- 
that noinjustice is done. oe 
The decision in’ Chelimi Chetti v..Subbam- ' 
ma (2) directly holds that the death of ` 


a minor prior-to decrée causes such a suit ' 


to abate. 


“The learned Judges: are, if I may say 80, ík 


quite right in stating that it depends upon - 
the (volition) discretion of a member of a 


joint Hindu family whether he.is to continue : ` 
whether there should - 


the joint status or 
But . when they 


proceed .to infer from the same that R 


“the member who _ BU i 
must be`ofan age capable of exercising discretion. 


in law.” 
. 


exercises such discretion . 


Court has-got-the re-. `` 
medies in its own hands. Question of benefit > _ 
for the minor may not be confined to con-- ' 
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Ithiok they have not . paid due regard tothe 
circumstances already mentioned by me, with, 
reference tosuch a discretion (volition) ofa 
minor being exercised on the minor's behalf. 
by the minor's mother or possibly by other 
natural guardians of the minors, when parti-. 
tion is effected outside court . between. the 
members of a joint Hindu family. If ‘such’. 
a thing could be done on behalf’ of the 
the minor by his mother, ete., outside 
court when partition is effected by, private. 
arrangement, I do not see sufficient reason 
for ‘holding that such a ‘thing could not, 
be ‘done in a’proper case on behalf of the 
minor;when a suit for partition on behalf. 
of the minor - becomes ‘necessary. No doubt - 
a paxtition by private arrangement outside- 
-court ;could be impugned by the minor 
“when; c6ming of age on particular grounds, 
and. it is.open to him to file a suit with a- 
view to get his proper share. But when 
a suit. for parlition on behalf of a minor 
is instituted, the court takes care to-examine 
the circumstances with a: view to satisfy 
itself whether it is beneficial to the minor, - 
Obviously it is inconvenient, if not against 
sound legal. principles. also to have a- 
decree for partition passed on behalf of a- 
minor made the subject of complaint in - 
a subsequent suit, when no fraud in the ` 
conduct of the suit is alleged but all that 
is complained of is that the petition is 
not in the interests ofthe minor. To avoid 
such inconvenience the court before passing : 
the decree examines the circumstances | 
with a view to find out whether the partition 
claimed, is to the benefit of the minor. But . 
to hold.that should the minor die before de- ` 
cree, the court has no jurisdiction to examine | 
the question and that the suit should be 
taken to have abated, would be to give. 
undue ‘prominence ‘to a subsidiary matter, - 
and allow subsidiary considerations to . 
. overlord. and govern substantial rights, I 
think it is- possible to give effe:t_ to the sub- . 
sidiary incidental matters and at the f 
same time to give effect to substantial rights > 
if we “were to hold that it is open: to the: 
guardian of a minor to exercise the dis- ` 
cretion or -volition on behalf of a minor , 
in such a case prior to suit when proper 
circumstances exist to justify such an exercise : 
and also to institute a suiton behalf of- 
the minor-for partition. Neither the exercise 
of such ‘discretion, nor the institution of 
the suit, nor both combined, could bring 
about severance in status of the minor, 
unless the Court was satisfied,- that having - 
régard to the circumstances, partition was ` 
to the benefit of the minor, . But when “the. 


court comes to such a 
seem to follow that seve 
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conclusion, it would ' 
rance in status should 


_be deemed to have taken place at least 


on” the institution of the suit. I say: 


“at least,” because, logically, it would seem `,- 


to follow in a. proper -case,, that tha: 


` severance should be deemed to have -taken- 


place when ‘the discretion or volition was’ 


exercised on ‘behalf 


other co-parceners 


-institution ‘of the suit. 
that I: am quite alive-to 


of the- minor and- o 
the necessary - communications-made to the 


prior to the . 


I , may repeat - 
the circum- -< 


stance that it is open to any stranger to ' 


institute such a suit as the next friend of a 


the minor; but in the 


view above stated, -I ' 


do not think that there need on that:ac:: 


count be any cause for alarm, seeing that.” 
) 


the court would take that circumstance 


also-into -account in 


clusion whether the suit 
of the minor: or not. The minor’ might > 


coming to, its coñe: 


was for the benefit: ` 


have attained age of discretion in the. - 


sense that his opinion “might 
be taken by the court to be the 
of intelligent. discussion by him in his | 


own mind of the pros and cons of the 
question. But the next friend might be ` 
nor, and the’ parti- ` 
demanded against - 
the step-brothers or other relations of the ' 
prejudicially to the © 
minor. In all cases, it is necessary that 
the ‘reasons alleged in the plaint and the ; 
whole of the circumstances of the case should j 
be considered by the court, The court ’ 
can also in proper cases stay the suit as - 
frivolous or vexatious if brought by a` 
to satisfy his own ' 
personal grudge against the defendants. 
These relate to considerations of matters of 


the mother .of the mi 
tion might have been 


minor who are acting 


next friend merely- 


evidence. In considering the principle of ` 


1 


3 


law applicable, we should not forget that ° 
theultimate approval or imprimatur is by 
the court. If regard be had to all the con-. 


siderations, the suggest 


ion of 


“great hardship and inconvenience if it were 
left to the discretion of any person who chooses ty ` 
filea suit on behalf of a minor to decide whether ` 
the family of which the minor isa member shall 
continue joint or become separate,” f i 
should not be taken to be conclusive of the 
question., I respectfully agree that the . 
logical result would be that even, a notice - 
given by such a person on behalf of a - 


minor to the .other members 


of a family - 


would be effectual in working a severance - 
of the joint status, provided the court finds . 
in the suit for partition that it was to the ~ 


‘benefit of the minor, 


it. needs no effort to i 


On the other hand, - 
magine a-case (nol 


have: to. . 
result 


~ 
~a 
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uncommon. in practice) where a suit ‘on 

-behalf of a minor plaintiff. is instituted by. 
his mother, the defendant;being the minor's ` 
step-brother. “Itis possible that the step- 

brothers ` find “it impossible to get on™ 
together peacéfully,—the step-mother also 

finding it impossible to get on-with the 

déféndant—the step-son. Again the minor 

plaintiff might have been married before 

suit. In the. circumstances, the minor, 

sọ far ‘as he could exercise his discretion~ 
in the matter, and his mother and, near 

relations might well haye come to the’ 
conclusion that partition” is thé. only 

solution to put an end-to misery and 

bring peace to. the ,parties. Even if the 

minor should: die before decree in such . 
cases, it is possible that: the court might . 
come tò the conclusion that in all: the. 
circtimstances, it was for the benefit of the 
minor.to have partition. I doubt’ whether 
one is confined to considerations purely . 
personal to the minor,—minor's personal 

comforts or inconvenience—though that.: 
would naturally be a very material con- 

sideration. I only remark that considera- 

tions in, relation to the minor's wife, 

minor's daughter, minor's mother, ete., may 

not be quite irrelevant. Again, a Hindu 

father might have left minor sons by 

different wives. The minors and.- their : 
mothers might not have been able.to get on - 
peacefully at all. In such, cases, if the : 
respective mothers could arrange for a.. 
valid partition: outside cotirt, why should 
they be helpless if. litigation is found 
necessary. While I agree with the‘learned 
Judges: that it must be left to the court . 
to decide whether there should be partition : 
or.not, I find myself unable to agree with, 

their reasoning that the death of the minor 

has ‘the. result of causing the suit to 

abate. 


It has been held in several cases by this 
court that when once the court comes to 
a conclusion on the evidence that the suit 
is for the benefit of the minor, then, the 
decree that is passed works out a severance 
of the status from the date of the plaint: 
See Krishnaswami Thevan v. Pulu Karup- 
pa Thevan (9). There the question arose 
with reference to the quantum of share to 
which the minor plaintiff was entitled, 
when there were subsequent births of co- 
parceners in the family after the date of 
the plaint. The learned Judges—Spencer 
and Devadoss, JJ.—held that i 
“a suit by a minor for partition, if it ends in a 
decree for partition, has the effect of creating a 


division of status from the date of the plaint”. . .. 
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Logically, I think that “it must be ‘said - 
that the decision of the learned: Judges: in 
Krishnaswami Thevan v- Pulu Karuppa ` 
Thevan (9), is not ‘consistent: with the 
principle of the decision in Chelimi :‘Chetit . 
v,.Subbamma (2). It is not from the date 
of the court's finding that the suit is for 
the benefit of the minor that severance is 
to’ be worked out, but from the date of 
the plaint at least.. I.respectfully agree: . 
with.the ‘considerations mentioned by the? 
learned Judges which induced them . tos 
hold that the date of severance should-not 
be from the date ‘of the decision by the : 
court. If this view be accepted, then, the : 
real basis for the decision in :Chelimz Chettt - 
v. Subbamma (2), would have been greatly.: 
shaken. -- . ae ae 

In. the next‘ case, Sri Ranga Thatha-: 
chariar. v. Srinivasa Thathachariar (11), de- : 
cided by Sir Murray Coutts Trotter,C. J:, andy 
Justice Sundaram Chetti '(not Srinivasa: 
Ayyangar, J.) when a question: 
arosé. as to the exact-date of severance of i 
status in a case -where the court passes ‘ 
a decree for partition,.with a view to ‘fix: 
the date from which-accounts had to-be’ 
taken, the learned Judges held at p.<872* ° 
as follows: — a.) ee E 
“Accepting the principle that in a suit for partition.: 
brought by the minor it is forthe court to determine , : 
whether thé partition would.be advantageous tọ the.” 
minor or not, and that a severance in the status‘of ' 


the family could not be effected by the individual . ` 
volition of the minor’s guardian or next friend, still, 


` when the court thinks fit on a consideration of the 
. circumstances set forth- in the plaint to decree 


partition of the family properties, the imprimatur ' 
of the courtimust{be deemed to have been placed : 
on the allegations made in. the plaint justifying the ; 
effecting of a partition. That being 60, the Court . 
must be deemed to have determined that even on 
the date of the plaint, it. would have allowéd*a ' 
partition to ‘be effected as it was beneficial to the - 
minor. Though’ the enquiry has necessarily to be 
made by the court + subsequent to the, 
filing of the plaint, it ia the state of affairs that 
existed on the date of the suit that 
determine the exercise of the court's- discre- - 
tion ” : 

The principle of the decision in Krishna- 
swami Thevan v. Pulu Karuppa Thevan (9), 
was therefore followed by the learned Judges | 
in Sri Ranga Thathachariar v. Srinivasa 
Thathachariar (11). This also, in my view, 
is against the real principle of the decision . 
in Chelimi Chetti v. Subbamma (2). 

> In Rama Rao v, Hanumantha Rao (è), 
Ramesam and‘Jackson, JJ., held at p. 859,f . 
as follows: — |, 

“The 2nd plaintifi, being a minor, is incapable 
of exercising the intention to separate by himself. 
The next friend: does it for him. If the court’ 

*Page of 50 -M. ua) — : 

{Page of 52 M [Ed]. 2 A 
. 


` 
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thinks fit toallow partition on behali of the minor, one 
can well say that the minor has beccme divided: but 


until the decree is passed, one „cannot say that the. 
minor's interests . are divided from the rest of the” 


family ” 

It was held by the Caleutta High Court 
in the case reported as Raicharan v. 
Biswanath (10), and by the Privy Council 
in the case reported as Palani Ammal-y:. 
Muthu Venkatachala Moniagar (8), that if a 
suit for partition -is decreed, the date of 
severance from the joint family will, if 
nothing else is proved, be treated as the 
date when the suit was instituted. 


It however seems to be logical to hold 
. that severance should be considered to have 
taken place,if a decree for partition is passed, 
ordinarily from the date of the expression of 
the discretion or volition on behalf of the 
minor and communication thereof to the 
other co-parceners before suit, in the absence 
of other circumstances. 


Instances of the court staying. suits 
instituted on behalf of the minor when 
the same was considered purely vexatious, 
are mentioned in Kamakshi Ammal v. 
Chidaybara Reddi (16) citing Da Costa v. 
Da Costa (32), Fox v. Suwerkrop (33), and Sale 
v. Sale (34). This is ordinarily a sufficient 
safeguard to prevent, vexatious suits. There 
is also jurisdiction in courts to direct the 
thé next friend personally to pay the costs 
of the proceedings, 


It may perhaps be useful to bear in 
mind the exact nature of the jurisdiction 
possessed by courts with reference to suits 
and proceedings instituted on behalf of 
minors. While any person who is not 
himself incapable of instituting proceedings 
and who is not connected with the defen- 
dant or otherwise interested adversely to 
the infant may file a suiton behalf of an in- 
fant as next friend,preference will be given 
to the father or mother or guardian or some 
. other of the relatives or connections of the 
infant or their nominee. The next friend is 
an officer of the court appointed to look after 
the interests of the jnfant and has the 
conduct of the proceedings in his hands. 
Upon the application of the defendant, or 
of a next friend of the infant appointed 
for thé purpose, the cours can, if it thinks 
fit, direct an inquiry whether the proseed- 
ings’ are for the benefit of the infant, and, 
if it appears that they are not, can deal 
with the proceedings as’ it thinks fit. See 


(32) 3 P Wms. 150- 
(33) ($39) 1 Beau 533; 49 R R 460. 
34) (1839) 1 Beau 586, a eh 


146 -37 & 38 


. RAN vASAYI Vv. N AGaRATEN AMMA. 


289 


pp." 134 and- 155 of Halsbury's h Laws of 


England, Vol. 17, 5-312. 


Justice Bhashyain Ayyangar made similar 
observations in Dòraiswami Pillai v. Thun- 
gaswami Pillai (35), that - 

“a suit relating to the estate or person 
fant and for his benefit has the effect of making 
him a ward of the court ; and no act could be done 
affecting the property of the minor unless under the 
express or implied direction of the court itself” 


See also- the observations of Scott, J. in Kar- 
mali Rahimbhoy v. Rahimbhoy Habibhoy, 
Ge), and Story’s Equity Jurisprudencé, s. 


MS ving regard to the provisions, of O. 
XXXII, rr. 6 ‘and 7,among ‘others, of the 
Code of Givil Procedure relating to ‘receipt, 
by: next friend or guardian of a minor, 
of money or other. movable property on 
behalt -of the minor, and relating toan 
agreement or compromise by next, friend 
or guardian of the suit, it is not general- 
ly deemed necessary .for the court tointer- 
fere with acts of next friends and guardians 
ad litem of. minors at every stage of the 
suit in ordinary cases. The general prinei- 
ple of law is, as stated above, that an 
infant litigant becomes a ward of the court 
and the court has got the right ;and also 
the duty to see that next friends act 
properly and bona fide in the interests of 
minors, and that no suits. are instituted 
or carried on by next friends fòr their 
own benefit only ~ irrespective of the benefit 
of the minors. The court would have 
jurisdiction in every case in which a minor 
is a litigant to see that proceedings are 
all carried on properly, and any suit 
instituted by a mext friend which is proved 
to be not in the interests of the plaintiff 
could be stayed by order of the court. 
Having regard to the importance of parti- 
tion suits to co-parceners of joint Hindu 
families, courts take particular care when 
such suits for partition are. instituted on 
behalf of minors. By staying suchsuits 
or dismissing them on the ground that 
they are not for the minor's benefit the 
court is only exercising a part of its 
general jurisdiction with. reference to 
minors generally. It seems to me that 
the exercise by the court ofits general 
jurisdiction over minors should not be taken 
to affect in any-way the substantive rights 
of minors. It isa maxim of law that “acts 
of courts injure nobody.” In this view also, 
if the suit for partition on behalf ofthe 
minoris proved to have > been for his 
benefit when instituted, the same should 


(35) 27 M 377, 
(36) 13 B 137. 


ofan in-- 
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not be | rendered ineffeetive simply 
because the minor should happen to die 


before the. court could satisfy itself of the . 


beneficial nature of the. action and that 
theaction was properly instituted. Sub- 
-stantial rights of minors should not be 
“prejudicially effected by the exercise by 
‘courts of a jurisdiction which they possess 
‘inthe interests of the minor and witha 
view to see that the rights of minors are not 
piejudiced. ah, 

.. When we consider, what is happening 
outside court when partition arrangements 
amongst .co-parceners of a. joint Hindu fami- 
dy, some. of. whom are minors, are.carried 
out as & matter.of course, andwhen we 
consider the real nature of the jurisdiction 
exercised..by .courts.. in- suits in which 
minors ..are : plaintiffs, the conclusion is 
inesistible thatthe accidental death of 
-a minor plaintiff in a. suit.for partition 
should. not have the - result: of abatement 
of. the suit, if :otherwise,. the suit -would be 
‘decreed in favour of the minor had he 
been alive.at’ the date .of the decree. - 
: -There are no Hindu Law texts to which 
our attention ‘was drawn which would 
govern the decision of. the. exact question 
now before us. Our attention was not 
drawn to.any case. directly -deciding this 
question, ‘excepting the case reported as 
Chelimi Chetti. v. Subban.ma -(2)° already 
referred to; and -a decision: of. thé Patna 
-High Court in.the casé reported.as Krishna 
‘Lal.Jha v.. Nundeshwar (14), in which—how- 
ever—a. view. contrary to the -decision in 
Chelimi Chetti v...Subbamma : (2), was 
taken. - J.J ee et E AEE NS 
:.On general .principles ` by which we 
should in such cases be. gvided; I think 
‘the correct view to take is. that the suit 
does. not abate in such cases but that 
the court snould proceed with the trial of 
the suit; and if it should . come to the 
conclusion, on the evidence - that the suit 
as instituted was for the. benefit of the 
minor, it should pass a decree the benefit 
.of which will go to the legal heirs of the 
deceased minor. ' - . 

“The. above line -of reasoning. has led 
me. to answer the first question referred 
to: us in the negative and the second 
question in the aftirmative. 

Cornish, J.— Except for Chelimi.Cheiti v. 
Subbamma (2), no case covering the ques- 
tion referred to us has been brought to our 
notice. In-that case it was held that 
-on the death of the minor plaintiff in 
a partition suit before decree a legal 
representative was not entitled to be brought 
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on record to continue-the suit. ‘But there 
is no discussion of . the topic in the 
judgment. The judgment merely accepts 
the respondent’s contention that, as there 
was no partition, whatever rights the 
minor hadin the .co-parcenary properly 
survived to his co-parceners. 1 think the 
explanation ‘suggested by. -Venkatasubba 
Rao, J., in the referrmg order must he 
correct, that the contention put forward 
by the appellant in that case was ‘that, 
without anything more, a minor became 
divided in status from his co-parceners. at 
the moment of instituting his suit for.parti- 
tion.. The judgment must be taken &s pro- 
ceeding upon and refuting that proposition. 
‘There canbe no doubt upon the authorities 
that in the case of a minor ‘suing for parti- 
tion through his next friend severance of 
status is only accomplished if.the suit. 1s 


‘decreed, but the severance will be deem- 


ed to have taken placé from the date of the 
plaint. The effect of the court’s decree is to 
afirm the minor's right to separate.from 
his co-parceners. This seems to me to be 
the implication from what is said in Sri 
Ranga Thathachariar v. Srinivasa Thatha- 
chariar (11) that, . WA 
“when the court thinks fit on a considerátion 
of the circumstances set forth in the plaint to dec- 
ree partition, the imprimatur of the court must 
be deemed tohave been placed on the allegations 
in the plaint justifying the effecting of a párti- 
tion,” ‘ : : 
The question is, what is the position 
when the minor plaintiff dies pending suit? 
Ifthe’ suit is discontinued, the minor’s un- 
divided interest in the joint property will, of 
course; survive to his “remaining cc-parce- 
ners. But the suit will only abate if the 
cause cf actioti does not survive. A ‘right 
of a co:parcener to have his share defined 
and divided from the joint property -is in- 
cidental tc “co-parcenership. In the case of 
an adult co-parcener the institution ofa suit 
by him is regarded as suchan unequivocal 
expression. of anintentionto separate that 
‘he'is deemed to have become thereby 
divided in status, and should he thereafter 
die while thesuit is pending, his share. is 
severed’ from the co:parcenary property. ` i 
heis solely entitled to that share it’ will 
form part of his separate estate. In’ the 
case of a minor the assertion by suit of his 
right to separate is, as we have seen, aùn 
inchoate right until perfected by a decree 
of thecourt. But whether the plaintiff be 
an adult or a minor there is no distinction 
asregards the date from which divided 
status begins: Krishnaswamt Thevan vs 
Pulu Karuppa Theran (9). Now, the minor's 
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right to enforcea partition being solely de- 


pendent upon the approval by the court of: 


the circumstances allegéd in the plaint for 
justifying a partition, I can see no reason 
why the -justification should. be treated as 
ceasing to exist with the subsequent death 
of the minor. Why- should his death debar 
the court: from confirming his right ‘to a 
partition? The interest or henefit of the 
minor which is said to be the guiding con- 


. Sideration with the court in decreeing the- 


suit is not simply an interest or benefit per 
sonal to the minor. 
of special rights to property. In my 
judgment the.accident of the minor's death 
pending suit ought not to prevent the pur- 
suit ofthose rights forthe benefit: of the 
minor's estate by his legal representa- 
tive. AERE 7% 

A-N. ` ; Kin | i 

Question No, 1 answered in negative; 

mt » 2 answered in afirmative. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 1767 of 1932. 
May 9, 1933. 9 i 
= Darre Singa, J. $ 
FAKIR CHAND—DEFENDANT — 
APPELLANT 


Versus ; 
KHUSHI RAM — Prantire— 
_ * RESPONDENT, 

Malicious prosecution—V exatious prosecution for 
resistance to execution—~ Prosecutor unconditionally 
withdrawing. application—Malice, if implied—Suit 
for damages for malicious prosecution—Maintain- 
ability of. ; : , 

A filed an application against B seeking for B’s 
prosecution for having offered resistance to A’s execu- 
tion ofa decree against. B's brother. B stated that 
he had no objection tothe attachment of his brother's 
property and A gave up the proceedings. Subsequent- 
y B filed a suit for damages against A for malicious 
prosecution. The finding of the court was to the 
efiect that A had acted maliciously and without 
reasonable and probable cause: 

Held, that there was an unconditional withdrawal 
by A of the application to have B prosecuted for il- 
legal resistance to execution and that the prosecution 
having been vexatious and not bona fide implied 
malice and hence a suit for damages was maintain- 
able. Naraindra Nath Dey v. Jotish Chandra G), 
relied on, 

Mr. Achhru Ram, for the Appellant. 

Messrs. Fakir Chand and Badri Das, for 
the Respondent. i 
f Judgment.—Fakir Chand, defendant, 
in this case had obtained a decree against 
one Hem Raj. In execution of that decree 
Fakir Chand, defendant, pointed out a 
shop occupied by Khushi Ram, brother of 
Hem Raj, for purposes of attachment. 
Khushi Ram stated that the shop was his 
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own and -that any attachment of the said, 
shop would be illegal.” The bailiff reported. 
that Khushi. Ram had no. objection to the; 
attachment of Hem Raj’s property, -but: 
objected, to the attachment of -his own, 
property: Fakir Chand, defendant, applied, 
to the Court that Khushi Ram ‘had offered; 
resistance to the bailiff and he ‘urged that, 
Khushi Ram and Hem Raj were members. 
of the same joint Hindu family and that the: 
two shops were -joint. The Court issued, 
process on Khushi Ram, and proceedings, 
continued for sometime and then, according: 
to the evidence of Lala Dhirt Ram, , Counsel: 
for Khushi Ram in that case, at the sugges- 
tion of the court, the parties made state-" 
ments. - Khushi Ram stated that he had no: 
objection io the attachment of Hem. Raj’s: 
shop situate in Imliwala Bazar. -Defend- ; 
ant, Fakir Chand, stated that he gave up- 
the proceedings regarding - the alleged: 
resistance offered- by--Khushi Ram. There-' 
after Khushi-Ram brought the- present’ suit 
against the defendant, Fakir Chand; for- 


© Rs. 200, by way of damages for malicious. 


prosecution and expenses incurred in 
defending the same., | tog 

The trial Court came to the conclusion. 
that the plaintiff had-no locus standi- and. 
he could not bring a suit for damages., 
It also held that no malice was proved and; 
that, therefore, the plaintiff had no case, ‘It. 
accordingly dismissed the suit. On appeal: 
the learned District Judge held that -the: 
suit was one for damages for a vexatious: 
claim and not for malicious prosecution; ; 
but that. the defendant had acted malici-- 
ously and without reasonable and"probable . 
cause and that the statement of Lala: 
Dhirt Ram, (P. W. No. 4), did not mean: 
that Khushi Ram had agreed not to bring: 
an action for damages. He, - therefore, 
accepted the appeal and gave a decree for: 
Rs. 85 damages to the plaintiff with pro. 
portionate costs. ; 

On second appeal it is contended, -firstly, 
that the application made by the defendant. 
Fakir Chand, did not by itself constitute, 
an actionable wrong. The court ag’ ‘a 
matter of fact made no complaint and 
there was no such damage to persons, 
(i. e. reputation) or property, as to con- 
stitute legal damage in the eye of the law 
or which could not be compensated for by 
costs, Certain rulings were cited holding 
that a civil action does not constitute an 
actionable cause for damages ina suit. 
Next, it was contended that, even if an 
action lay, whether for malicious prosecution 
or forabuse of judicial process, it is neces- 
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sary for that proceeding to have terminated 
in favour of the plaintiff in the present suit 
and the proceedings in the previous 
application ‘had not terminated in favour 
of “the plaintiff, either by judicial decision 
or by unconditional withdrawal, but had 
terminated-'in a compromise, and that 
therefore; the foundation of the action 
in’ the present case did not arise. In 
reply’ the learned Counsel for the respond- 
ent contends that the suit was one for 
damages for malicious prosecution and 
that the word “prosecution” is wider than 
the sense in which it is usually employed 
in’ the ‘Criminal Procedure Code and 
Naraindra' Nath Dey v. Jotish Chandar 
(b, was cited in support of the proposition. 
'Fhat case is almost on all fours with the 
present case and, agreeing with it, I 
would hold that’ an- action did lie in 
the circumstances of this case. The 
learned District Judge found as a_ fact 
that the prosécution was vexatious and was 
not bona fide. This, [think, clearly implies 
malice. ` ° 7 ' a 
‘The only point, therefore, necessary to 
consider is whether the application ter- 
minated by way of compromise or in sub- 
stance was aii unconditional withdrawal 
on the part of the defendant. After con- 
sidering the matter and 'the evidence of 
Lala Dhirt Ram I consider that on the whole 
the’ District Judge is right in ‘coming to 
the conclusion that in substance there was 
an unconditional withdrawal by the present 
defendant of the application to have the 
plaintiff prosecutéd for illegal resistance 
to ‘execution, Khushi Ram's position, as 
is clear from the bailiffs report, remained 
the-same throughout. He never objected 
to the. property of} Hem Raj being attached. 
He had maintained that this shop was 
separate. In -the sc-called compromise 
he reiterated this position, and the decree- 
holder, the present defendant, then stated 
that he withdrew the proceedings. I, 
therefore, consider that the learned District 
Judge was correct and I dismiss this appeal 
with’costs. 

“NG Appeal dismissed. 

q 67 Ind. Cas, 705; A LR 1922 Gal, 145; 49 Q. 
1035; 27 O W-N 387 ` Si 


BHAWAN v. GAMAN. 


146 10 


LAHORE HIGH COURT. _ 
Second Civil Appeal No. 1160 of 1932. 
January 9, 1933. 
BHIDE, J. 
Musammat BHAWAN AND OTHERS 
— DEFENDAN T3— APPELLANTS 
versus 
GAMAN-— PLAINTIFF RESPONDENT. | 
Muhammadan Law—Option of puberty—Pleadings 
in suit for restitution of conjugal rights— Whether 
sufficient. f 
‘A Muhammadan girl can sufficiently exercise her 
option of puberty by her pleadings in a suit for 
restitution of conjugal rights by her husband ; it 
may elso be exercised by her marriage with another 
erson. 
7 Second Civil Appeal from the decree of 
the District Judge, Shahpur at Sargodha, 
dated June 16, 1932. 
“Mr. Mukand Lal Puri, for the Appellants. 
Malik Muhammad Amin for Mr. Shah 
Nawaz,for the Respondent. . 
Judgment.— This was a suit for resti- 
tution of conjugal rights. The defendant 
Musammat Bhawan denied the marriage as 
well asits consummation and also pleaded 
that the marriage, if any, having been 
contracted by her uncle during her minori- 
ty, she had the option to repudiate it under 
Muhammadan Law. Musammat Bhawan 
had been married to another person named 
Walla before the present suit was instituted 
and it wasstated by the learned Counsel at 
the time of arguments that she had even 
children by her husband Walla. The trial 
Court granted the plaintiff a decree and the 
decision was affirmed by the learned District 
Judge who held that the marriage as well 
as its consummation were proved. From 
this decision a second appeal has been pre- 
ferred by the defendant. 


The findings of the learned District Judge 
thatthe marriage and its consummation 
were proved are findings of fact, but the 
learned District Judge has not discussed at 
all the evidence bearing on the question of 
consummation. He -has merely remarked 
that he concurred in the finding of the lower 
Court on the issue. This remark cannot be 
considered to bea proper finding on the 
important question of consummation sO as 
to be binding in second appeal. The 
learned Counsel for the appellant has taken 
me through the evidence of the plaintiff's 
witnesses on the point and after considering 
itin the light of the circumstances of the 
case I have come tothe conclusion that the 
evidence is mostly interested and unsatis- 
factory. The learned Counsel for the res- 
pondent has tried to justify the brief 
remark of the learned District Judge on the 
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question of consummation on the ground 
that the learned Judge has discussed thé 
evidence of the witnesses on2the question of 
marriage and as the witnesses who deposed 
to consummation were the same, he did not 
consider ib necessary to discuss their evi- 
dence separately. ` But the very fact that 
the witnesses who deposed to the consum- 
mation are identical with the witnesses who 
deposed to the marriage, although the con- 
summation took place years afterwards, isin 
itself suspicious. The father of Musammat 
Bhawan died some years ago and there was 
admittedly some dispute between Musammat 
Bhawan's mother and her uncle 
Ziada ahout her father’s property. It is 
this Ziada, who is alleged to have married 
Musammat Bhawan to the plaintiff, during 
her minority. In 1922 the plaintiff institut- 
ed asimilar suit for restitution of conjugal 
rights and the suit was dismissed owing 
to minority of the parties, without going 
into other issues. But, at that time also 
the defendant denied that she had been 
married to the plaintiff. The plaintiff took 
no steps thereafter to enforce his rights till 
. the present suit was instituted on May 23, 
1931. It is admitted by the plaintiff that 
the defendant had been maried to Walla 
before the institution of this suit and no 
explanation is forthcoming as to why the 
plaintiff should have waited allthis period. 
It is alleged by the plaintiff that the de- 
fendant Mu-ammat Bhawan lived with him 
for about six months from May, 1931, vide 
his statement in court but the allegation 
appears to be of a very doubtful character. 
If seems extremely unlikely that when the 
marriage of the defendant with the plaint- 
iff was denied as long ago as 1922, she would 
have gone to live with him for six months in 
1931. It was alleged by the learned 
Counsel for the respondent that there had 
been compromise, but ıf this were so, it is 
not explained why the girl should have left 
the plaintiff only after six months. It 
appears from the statement of plaintiff's 
own witnesses that he had been married 
inthe meantime to a daughter of Ziada, 
uncle of Musammat Bhawan. If Musammat 
Bhawan had been married to plaintiff itis 
unlikely that Ziada would have given his 
own daughterto him in marriage subse- 
quently. 

Finally, the plaintiff's witnesses have ad- 
mitted that although the defendant was 
married tothe plaintiff, her father’s land 
was allowed to stand in her name. In view 
of the dispute over property which arose on 
thedeath of Musammat Bhawan’s father, 


LAOHHI RAM V. EMPEROR. 


293 


it seems very. unlikely that Musammat 
Bhawan would have been allowedto retain 
her father’s property if she had been asa 
matter of fact married to the plaintiff. 

In my opinion the evidence as regards 
the consummation of: plaintifi’s marriage 
with defendant is wholly tnconvincing. 
The defendant had , admiitedly married 
Walla before plaintiff's suit and in her 
pleadings also she had stated that she had 
the option of repudiating, the alléged 
marriage. The marriage was in disptité up 
to the decision of the présent suit and in 
the circumstances the defendant may be 
considered to have sufficiently exercised 
the option of puberty by her marriage with 
Walla or at any rate by her pleadings in 
the present case. he os 

I accept the appeal and dismiss thé 
plaintiff's suit with costs throughout. 

N. Appeal atcepted. 
ALLAHABAD HIGH COURT. 
Criminal Revision No. 740 of 1932. 
April 26, 1923. 

BENNETAND BAJPAI, Jd. s 
LACHHI RAM AND ANOTHER — APPLICANTS 
: versus, 
EMPEROR-— Opposite Pasty. 

Public Gambling Act (III of 1867), 8. 1 —‘Instruz 
ment of gambing’,.meaning of —Recovery of instru- 
ments of gaming from raided house— Witnesses speak, 
ing to staking—Presumption—U. P. Public Gambling 
Act (I of 1925); s. 2 (1,—Evidence Act (I of 1872), s: 


Under the Public Gambling Act anything which 
assists gaming or which is used for the furtherance 
of gaming would be instruments of gaming; and it is 
not possible to give an exhaustive list of such arti- 
cles. It will be necessary ina given case to conbi- 
der the article in question with , reference to the 
gamé that is played. Lachhi Ram v. Emperor (1), 
Atma Ram v. Emperor (2) and Ismail v. Emperor 
(3), relied on : : 4 

Where on raiding ahouse besides recovering cer- 
tain slips of paper which.were found to be instru- 
ments of gaming, two witnesses deposed to thé, 
effect that they staked money and the stakes had 
been accepted.by thé accused, it can be concluded 
that the instruments of gaming were kept or used 
for such purpose. | | E as ee 

Criminal Revision from an order of the 
Sessions Judge, Muzaffarnagar, dated 
October 15, 1932: 

Messrs. C. Ross Alston and K. D. Malaviya 


for the Applicants. 

The Assistant Government Advocate, for 
the Crown. 

Judgment.—This case was referred to 
a Bench of two Judges by a Single Judge. 
The referring order, which states the facts 
of the case, may beread, There isa slight 
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error in the referring order. Itis stated 
therein that:— i : 
: “The warrant which was issued by the Superin- 
tendent of Police on the'basie of credible informa- 
tión ...was directed not to a Sub-Inspector or Officer 


not below... 


The passage’ should read as follows: 

: “The warrant which was issued by the Superin- 
tendent of Police onthe basis of credible informa- 
tion....... was directed not to an Inspector or officer 
not -below......” 


;. Paragraph 333 in Chap. 26 of the U.-P. 
Police Regulations, enjoins that the warrant 
aun ‘under s. 5, Public Gambling Act, 
1867, should be directed to an Inspector or 
officer not below the rank of Sub-Inspector 
in charge of. a Police Station. 

The ‘only. question that we have got to 
decide is whether the three slips of paper 
found in thehouse raided are instruments 
of gaming within the definition of those 
words ins. 1, Public Gambling Act, IIL:of 
1867. Instrument of gaming includes any 
article used as a means or appurtenances 
of, or for the purpose of carrying on or 
facilitating gaming. Weare satisfied that 
these slips of paper did facilitate gaming. 
Jt was argued on-behalf of the applicant 
that some, limit should be put. to the ex- 
pression “facilitating gaming.” It is not 
necessary for us to-define exactly what 
“facilitating gaming” means, but we may 
say-that anything which assists gaming 
or: which is. used for - the furtherance of 
gaming would be instruments of gaming, 
and it is not -possible to give an exhaustive 
list ofsuch articles. It will be necessary 
in'a given case to consider the article in 
question with reference to the gamethat is 
played. In bhe present case there is not the 
slightest doubt that these slips did assist 
gaming. In Lachhi Ram v. Emperor (1) 
two learned Judges of this court in a very 
similar case held that the forms upon which 
the ‘wagers were recorded were instruments 
of. gaming, and any person could be con- 
victed for keeping a common gaming house 
even though the only instruments of gaming 
that were. discovered in‘the house were the 


cash-box in whichthe money was kept and 


fhe forms upon. which the wagers were 
recorded. ‘In the Full Bench case of Atma 
Ram v. Emperor (2), at p. 2515 
the... learned. Chief. Justice re- 
marked that in cases of. satta gambling 
often the oly: tangible evidence that 
gaming had been going on .was the 
.{1):, 65 Idd..Cag. 852; 9 

sis WALI 18. A I R 1922 All. 61; 23 Or, L 
5 p aa LR 1924 All. 338; 25 Or, L 
“Page of 22°A, [7 Bd] 8 T 
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discovery of memoranda of bets made, 
whether these were kept in booksor on 
loose pieces of paper. 7. 
The whole object of the Legislature would 
be defeated ifthe presumptionof keeping 
a common gaming house by the discovery 
of instruments of gaming theréin could 
not be made by the recovery from the 
house in question of such articles which 
are perhaps the only tangible evidence of 
gaming in acase of this description. In the 
case ol Ismail v. Emperor (8), a learned 
Single Judge of this court observed in 
connection with a very similar case that 
there can beno doubt that the papers con- 
taining the accounts of satta gambling 
were not waste papers, as was contended 
by the accused in that case, but were 
memoranda ‘ofsatta gambling, and that 
the casecame under the Gambling Act, 
there being no substantial difference between 
the bits of paperrolled upin a ball and 
put in the jar and these memoranda of bets 
kept in thehouse itself. We are therefore 
satisfied, uponthe authorities of this court 
and ‘upon: the plain language of the Act, 
that the papers found in the house raided 
were instruments . of gaming. That being 
so, the applicants were rightly convicted 
for keeping a common gaming house.” 
The next contention that was advanced 
before us wasthat common gaming house 
under the United Provinces Public Gambl- 
ing Act, Local Act I of 1925, means a house 
in which instruments ofgaming are kept 
or used for such gaming, and the argument 
is that the mere fact that these instru- 
ments were discovered inthe house does 
not show thatthey were kept or used for 
gaming. This, aswas clearly mentioned in 
thereferring order, isnot a case in which 
a presumption arises under e. 6, Public 
Gambling Act, by reason ofthe fact that 
the warrant was not issued to a properly 
authorised Officer, as laid down by s.5 of 
the Act. In appropriate cases regard 
being had to the surrounding circumstances 
it might be permissible under: s. 114, 
Evidence Act, toraise a presumption that 
these instruments of gaming were kept 
or used for gaming, but itis not necessary 
for us to invoke such a presumption for 
the purposes of the present case. It has 
been stated by both the courts below 
that there is direct evidence to the effect 
that Lachhi Ram and Hardwari, the accused 
in this case had been receiving satta gambi- 
ing stakes in the ghar. The evidence 
“(3) 191 Ind. Oas, 474; A IR 1997 All, 480: 28 Or. L 
J429 A 562, an Ree 
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' Yeferred to. isthe. evidence of two persons 
Badri and Hari-Ram, who were believéd, 
‘and‘itisto.the effect that they has staked 
-Money on digits‘ onthe morning: previous 
‘tothe-raid. Itis, therefore, clear- that over 
and abovethe fact that instruments of 
-gaming were found in the house, there is 
.the evidence oftwo witnesses to the effect 
that they staked money and the stakes 
had been .accepted: by Lachhi Ram and 
. Hardwari. -There can, therefore, beno doubt 
thatthe instruments of gaming were kept 
or used for such :gaming. .It was then 
argued (an argument which we have not 
been able clearly tò appreciate) that there 
has been a confusionin the judgments of 
the courts below inasmuch as.they have 
notdrawn a clear distinction between the 
evidence that was tendered on behalf- of 
the prosecution tothe effect- that gaming 
was going on in the morning and evidence 
to the effect that instruments of gaming 
were discovered ‘at thetimeof the raid in 
the afternoon. Weare of opinion that there 
is no force in this argument. The question 
that the courts below had to decide was 
whether Lachhi Ram and Hardwari were 
the owners or occupiers of a common gam- 
-ing house, and the whole of the evidence 
that was tendered bythe prosecution was 
admissible. on the point and tended 
toshow that Lachhi Ram and Hardwari 
kept a common gaming house. . 

. Lastly, it was argued that the lease of 
the. house was only in favour of Hardwari 
and Lachhi Ram has been wrongly convict- 
ed. “We were informed that Lachhi Ram 
had died during the pendency of the 
present revision, but we have considered 
this point as well and all that wéneed say 
regarding itis that thereis a finding of 
the Magistrate to the following effect: “I 
have no doubt that the ghar in question 
is kept by Hardwari.and Lachhi, accused.” 
.. The sentence does not seem to be lex- 
cessive. We, therefore, dismiss this ap- 
plication in revision. et 
JN. Application dismissed. 


_— 


f LAHORE HIGH COURT. ` 
_* ‘Criminal Appeal No. 1253 of 1932. 
ae February 20, 1933. - 
eer: Burns, J. Ta f 
NURA AND oTHERS—ConvioTs—APPELLANTS 
Wah, versus 
EMPEROR— RESPONDENT. 


a Penal Code (XLV of 1860). s 895 - Detention of 
produce under the. bonafide belief of right.to do so— 


NURA.V.EMPEROR, 


“the complainant: . 


“taradadgars 
‘taradadgars refused to give batai to Ram 


-295 


Assault—Criminal intention—Offence-under e; 395, if 


< established 


Where the accused who were taradadgars under 
the complainant refused to give batai to the com- 


.plainant who thereupon applied to.the Tahsildar 


for-division of the harvest and “the girdawar-was 
deputed to divide the produce, and some altercation 
about the receipts after the.division ofthe produce 
led the accused to detain the produce and assault 
- Held, that although the accised had no right: to 
detain the produce, they presumably. did so in’ the 
bona fide belief that they’ were justified in their 
action as no receipts were given to their satisfaction, 
and therefore underthe circumstances, the requisite 
criminal intention fora charge under s. 395, Penal 
Oode,.could not be said to be established. è 
_ Criminal Appeal from the order of the 
Magistrate,First Class, exercising enhanced 
powers undér s. 30, Criminal Procedure 
Code, Jhang, dated September 29, 1932. ~ 
“Mr. S, R. Sawhney, for the Appellants.. ` 
Mr: ‘Narotam Singh, for the Government 


Advocate, for the Respondent. `` : 


Judgment.—The nine appellants (Data 


„his threesons and five nephews) have been 


convicted in this case under ss. 395-397, 


‘Indian Penal Code and sentenced to rigo- 


rous imprisonment for seven years each 


-with fine. l 


The prosecution case was briefly’ äs 
follows:—Dara and his ` brother Shahra 


-were made. taradadgars (a status akin to 


that of occupancy tenants) by the father of 


-the complainant Ram Chand some 20: years 


ago. Shahra is dead and his four ‘sons 
have inherited his rights. Recently the 
relations between Ram Chand and these 
became strained ‘and the 


Chand. Ram Chand, therefore, made. a 
petition to the Tahsildar for division ofthe 
last Rabi harvest andthe Tahsildar deput- 
ed Bachan Singh, Girdawar, for the purpose. 
On May 16, last! some produce was 
divided and the rest was- to be divided on 
May 19. Ram Chand, his two brothers, 
named Salamat Rai and Gehla, -Bachan 
Singh Girdawar and some patwaris went 
to the land ofthe taradadgars: for division 


-of the rest of the produce. Dara, -Moham- 


madand Ahmad, appellants were present 
onthe spot. Theproduce was divided and 
receipts were given to “Dara etc. as requir- 
ed by them. The complainant’s share ‘of 
the produce was being taken away on two 
camels, when Dara, Ahmad and Mohammad 
shouted out.- Upon ‘this the other appel- 
lants came armed with -dangs. Dara, 
Ahmad and Mohammad also brought 
dangs from a neighbouring field. All of 
them then brought bck the camels and 
took:thsm to the hoase ‘of Masna, where 
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the produce was unloaded and the camels 
were sent away. The complainant Ram 
Chand and his brothers who protested were 
beaten with dangs. A camel and a mare 
belonging to them were also taken away. 
The girdawar, patwaris etec., tried to re- 
monstrate with the appellanis, but no 
heed was paid to them. The matter was 
reported tothe Police the next day and the 
appellants were challaned. 

Out of the appellants Dara, Amira and 
Ahmad have admitted .their presence on 
thespot and also admitted the facts alleged 
by the prosecution to a certain extent. 
They admit that part of the produce was 
divided on May 16, but state that no 
receipt was given to them as demanded by 
them. They were promised thatthe receipt 
would be given on 19th, but when they 
asked for areceipt on May 19, on the ar- 
rival of the complainant along with the 
girdawar and others, the receipt was not 
given. The complainant and his party 
then tried to take away some of the produce 
by force. Thereupon they beat their 
opponents. Amira and Dara admit that 
they had dangs and say that they may have 
used the dangs. 

The other appellants pleaded not guilty 
and stated that they were falsely impli- 
cated. 

The medical evidence shows that Ram 


-Chand, Salamat Rai and Gehla received 


14, 5and 4 injuries respectively inflicted 
with a blunt weapon. Ram Chand’s left 
ulna bone was fractured, while the meta- 
corpal Fone of the right hand of Gehla was 
also fractured. The appellants were 
admittedly not hurt. 

The prosecution story is supported by 
the evidence of the three injured persons as 
well as the girdawar and the patwaris who 
were present. In addition, the learned 
Magistrate has also relied upon the evi- 
dence of one Allah Yar, who is also a land- 
lord of the appellant and his servant Ali, 
who was examined as a court witness. The 
appellants produced a few witnesses in 
defence but the evidence seems to be 
interested and the learned Counsel for 
me appellants has not laid any stress on 
it. 

The learned Counsel for the appellants 
has argued that the prosecution story is 
highly improbable, as according to the 
prosecution evidence, the division had taken 
place peacefully and there was no reason 
why the appellants should have suddenly 
thought of assaulting the complainants or 
taking away the produce forcibly in the 
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end. It was urged that the story put 
forward by the appellants is much more 
probable and the fight was merely due to 
the failure of the complainants and the 
girdawar to give a proper receipt as 
demanded by the appellants. 

The learned Counsel for the Crown con- 
tended that the object of the appellants was 
to secure 1eceipts and ihen deprive the 
complainants of the produce also. 

After carefully considering the facts 
alleged and the evidence, I am inclined to 
think that neither of the versions contains 
the whole truth. If the appellants were 
bent on withholding the produce, they would 
probably not have allowed itto be taken 
away evenon May 16. According to the 
prosecution evidence itself, there was no 
trouble on that date and even on May 19, 
the division was effected -peacefully. If 
the appellants had formed any intention of 
depriving the complainants of the produce 
after May 16 even then they could have 
easily removed it between May 16 and 
19. The faci that they did not do so and 
the division went on peacefully at first on 
that day suggests that they had no such 
intention at first even on May 19. The 
suggestion that they wanted to have the 
receipts first and then seize the produce 
seems rather far-fetched. They could 
scarcely have expected to go unpunished. 
if they took such action in the presence of 
girdawar and the patwaris who had been 
deputed to effect the division. It seems to 
methat the probability is that there was 
scme trouble about the receipts after the 
division and hence the appellants refused. 
to allow the produce to be taken away. It 
may be that the receipts given were not 
to their satisfaction. It appears from the 
statement of Salamat Rai that several 
receipts were written. He alsostated that 
it was dark when the receipts were written. 
This shows that the recéipts were written 
late in the evening after the division and 
16 seems that there was some sudden dis- 
pute in connection with them, whichled to 
trouble. 

According to the prosecution story, a 
mare and a camel belonging to the com- 
plainanis were also taken away. This 
allegation appears to be very doubtful. 
Ali (P. W. No. 5) whom the learned 
Magistrate examined as a court witness 
and who is apparently disinterested, says 
that he did not see anyone taking away 
these animals. There is no mention of 
this factin thereport recorded by the vil- 
lage patwari in his roznamcha. The report 
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is, no doubt, brief, but I do not think such 
an important matter was likely to be 
omitted, ifit were true. i 

My conclusion, therefore, is that there 
was some altercation about the receipts 
after the division of the produce and this 
led the appellants to detain the produce 
and assault Ram Ohand and his brothers. 
The appellants had, of course, strictly 
speaking, no right to detain the produce, 
but they seem to have done so inthe bona 
fide belief that ihey were justified’ in this 
actionas no receipts were given to their 
satisfaction In view of all the circum. 
stances I do not think the requisite crimi- 
nal intention for a charge under s. 395, 
Indian Penal Code, can be said to be 
established. 

There can be no doubt, however, that the 
appellants are guilty of an offence under 
s. 325, Indian Penal Code. Ram Chand as 
well as Gehla received grievous hurt. The 
appellants’ action in this respect was cer- 
tainly: high-handed and the plea of the 
right of private defence cannot be sus- 
tained, as 1 feel no doubt that the division 
of the produce had already taken place and 
the appellants had really no right to keep 
the produce. 
admitted their presence. As regards the 
others, it was urged that Ali (P. W. No. 5) 
mentioned. the names of six of the appel- 
lants only. But he seems to have reached 
the spot after the fight was over. 

In view of the evidencé of the other wit- 
nesses, I donot think there is any reason- 
able doubt as regards the participation of 
all the appellants in the attack. 

I accept the appeal to the extent of set- 
ting aside the conviction and- sentences 
under s. 395, Indian Penal Code and 
altering the conviction to oneunder s. 325, 
Indian Penal Code. All the appellants 
were obviously ecting in prosecution of a 


common object and are equally liable to 


punishment. Dara, Mohammad and 
Ahmad were on the spot and started the 
trouble. Masna was responsible for the 
grievous hurt caused to Ram Chand, while 
Pira appearsto have been responsible for 
the grievous injury to Gehla. I sentence 
Dara, Mohammad, Ahmad, Masna and Pira 
to rigorous imprisonment for three years 
and the rest of the appellants to rigorous 
imprisonment for eighteen months. 


N. < Appeal dismissed, 


GOWARDHAN DAS V. NIRMAL MAL. 


Three of the appellants have- 
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LAHORE HIGH COURT. - 
Second Civil’ Appeal No. 174 of 1932. 
June 28, 1932. 
TEK CHAND, J. 
GOWARDH4N DAS Derenpant— 
APPELLANT 
versus . 
NIRMAL MAL AND OTHERS PLAINTIRES 
AND DEFENDANTS— RESPONDENTS, 
Accounts, suit for—-Question as to which of two 
defendants is the accounting party—Whento ` be de- 
termined. 
In a suit for accounts, the question as to which of 
two defendants is the accounting party is essentially 


a matter for decision at the stage when the pre- 
liminary decree in the suit is to be passed 


Second Civil Appeal from the decree of 
the District Judge, Multan, dated Novem- 
ber 6, 1931. l 

Mr. M. L. Puri, for the Appellant. 

Messrs. Fakir Chand and S. C. Manchanda, 
for the Respondents. 


Judgment.—tThe plaintiff Nirmal Mal 
Ganesh Das brought a suit for rendition of 
accounts against (1) Tulsa Ram, (2) Go 
wardhan Das (3), Heman Ram son of Tulsa 
Ram and (4) Chanda Ram, son of Gowar- 
dhan Das, onthe allegation that the de- 
fendants carried on business as commis- 
sion agents, that the plaintiff had dealings 
with them and had sent them certain 
quantities of grain for sale, and that the 
defendants have failed to render ac- 
counts. 

Tulsa Ram admitted that the plaintiff had 
dealings with him and Gowardhan Das but 
that the partnership between these two 
had been dissolved ona certain date and 
toat wita the consent of the plaintiff the 
liability on these dealings had been taken 
over by Gowardhan Das and his son Chanda 
Ram. Gowardhan Das, while admitting 
that there had been a dissolution of part- 
nership between him and Tulsa Ram 
pleaded that both of them were liable to 
render account to the plaintiff and to make 
good to him the sum that might be found 
due. Heman Ram and Chanda Ram denied 
their connection with the dealings or lia- 
bility to the plaintiff. 

One of the issues framed was, whether 
the liability of the plaintiff had been trans- 
ferred to Gowardhan Das and Chanda Ram 
with the plaintiff's consent. The trial Jud ge 
found this’ issue in the affirmative so far” 
as the transfer to Gowardhan Das wag 
concerned. He accordingly exonerated 
Tulsa Ram, Chanda Ram and Heman Ram 
and passed a preliminary decree in favour 
o the plaintiff against Gowardnan Dag 
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alone. Gowardhan Das preferred an appeal 
to the District Judge and in his memo- 
randum of appeal urged that Issue No. 1 
had not been rightly decided and that 
Tulsa Ram had been wrongly exonerated 
from liability. The learned District Judge 
has dismissed the appeal refusing to go into 
the question as to whether Tulsa Ram and 
Gowardhan Das were jointly. liable to ren- 
der account to the plaintiff. 
. Gawardhan Das has come up on second 
appeal and has contended that the question 
as to whether Tulsa Ram was jointly liable 
with the appellant to render account to 
the plaintiff was a matter directly -and 
substantially in issue in thiscase and the 
learned District Judge has erred in not 
deciding it. After hea.ing both Counsel I 
am of opinion that this contention is well 
founded and must succeed. Mr. Fakir 
Chand for Tulsa Ram has frankly . cən- 
ceded that the question as to which of the 
two defendants is the accounting party 
is essentially a matter for decision at the 
stage when the preliminary decree in a 
suit for rendition of accounts is to he 
passed. He has also admitted that as the two 
defendants were litigating on this point 
gnd that an issue had been framed and 
evidence led the matter would be res judi- 
cata in further litigation between his client 
and Gowardhan Das. In these circumstan- 
ces it is obvious that it - was necessary 
for the learned District Judge to come 
to a definite finding on-this question in the 
appeal before him. i f 
-I therefore accept the appeal, set aside 
the judgment of the learned District Judge 
and remand the case to him for re-hearing 
and disposal in accordance with the forego- 
ing remarks. Court-fee on this appeal shall 
be refunded. Other costs shall be costgin 
the cause. 

N. _ Appeal accepted. 
b Case remanded. 


PATNA HIGH COURT.. 
Criminal Revision Petitions Nos. 50, 51 and 
Ji, 52 of 1933. 
February 13, 1933. 
SrA MAOPHERSON, J. 
_Musammat JALSI KUAR AND OTHERS — 
PETITIONERS 
ae versus 
°`- ° EMPEROR ~ Opposite Party, . 
Child, Marriage Restraint Act (XIX of 
4,8, €—Conviction under—Parties ` to marriage 
kKajputs—Deterrent sentence against priest—Necessity 
of—The Act, if ultra vires of the Legislature— Gov: 
ING of India Act, 1915 (5 & 6 Geo. ch. 61), 8. 67. 
(2) (0). . s pa 
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Where the mother of a Rajput girl of seven Fears of 
age, the bridegroom and the priest who conducted the 
marriage were convicted under ss. 6,4 and'5, Child 
Marriage Restraint Act, respectively and in revision 
it was urged that the Act was ultra vires of the 
Indian Legislature, previous sanction of the Govern- 
or-General in Council not having been givén to tha 
Bill as passed ; ; 

Held, thatthe contracting parties in the case being 
Rajputs who are unquestionably Hindus of high caste, 
they came within the scope of the original Bill; and 
that it was safeto hold thatthe changes introduced 
in the Select Committee were not such as to-render 
inadequate the “ previous sanction” accorded by tha 
Governor-General, or the introduction of the — Bill 
unlawful : ; 

“So far as Hindus are concerned the Child Marriage 
Restraint Act is not ultra vires. 

Obiter.--The courts are not at liberty to treat this 
enactment asa legislative imposture and manifestly, 
if it is to he effective, the sentence upon the priest 
or other celebrant without whoseaid ordinarily no 
infringement of the Act is possible, should be such 
as to deter other avaricious members of _ his caste 
from following his example. | LA 4 

Criminal Revision Petitions -against “an 
order of the Sessions Judge, Darbhanga, 
dated December 3, 1932, modifying that 
of the District Magistrate, Darbhanga, 
dated June 16, 1932. oe A 

Messrs. L. K. Jhaand R. Chaudhry, for 
the Petitioners. o 

Judgment.—These Rules have ` been 
issued to consider the convictions and 
sentences of Musammat Jalsi Kuar, 
Jagnarain Singh and Krishnadev Jha who 
have been convicted under ss. 6; 4 and 
5 respectively of the Child Marriage Re- 
straint Act, 1929,and sentenced to fines. of 
Rs. 100, Rs. 300 and Rs, 100 respectively. 

The facts found areas follows. Jalsi is a 
widow who has two daughters of whom 
the elder Rampa is about seven years old, 
On the evening of January 27, 1932, 
Jalsi left home surreptitiously with her 
two daughters and Bhagwat Dube who is 
an agua or marriage broker, and: pra- 
ceeded to the village of Kusumbarhanda, 
a mile from home, where Jagnarain Singh 
lives. At Jagnarain’s house the marriage 
of Rampa with Jagnarain was performed 
by Krishnadev in spite of protests from 
the complainant Lakhinarain, a close rela- 
tive of Jalsi’s deceased husband, who 
intervened with others of his village and 
one Ramsaran Singh of Kusumbar- 
handa. 

It was found that Jalsi, the person hav-. 
ing charge of the minor Rampa as parent, 
took the child to Jagnarain’s house and. 
promoted a marriage or permitted a mar- 
riage to be solemnised between Rampa and 
Jagnarain, a man who gave his age as 
twenty-four but who on the evidence is 
much older, and that Krishnadey was the 
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-priest who conducted the child marriage 
between the contracting parties in the 
courtyard of the bridegroom’s house. The 
court below have negatived the defence 
that a marriage did not take place and 
the -mendacious plea of enmity advanced 
by the male petitioners. 

In support of the Rule Mr. Lakshmi Kant 
Jha has raised the two pleas, first, that a 
marriage has not been proved; and se- 
condly, that the enactment mentioned is 
invalid. 

In respect of the marriage, itis urged 
that the saptbedi is not held to have taken 
place. But although there is no mention 
of that special part of the ceremony, it is, 
as the learned Sessions Judge has observ- 
ed, quite clear upon the evidence as a 
whole that all .the-essential ceremonies 
were duly performed up to the sindurdan, 
at which Jalsion whose lap Rampa was 
sitting, handed some sindur to Jagnarain 
who-then applied it to the forehead of 
Rampa. The plea is on the evidence un- 
founded. 

Thesecond contention is that the Child 
Marriage Restraint Act is ultra vires of 
the Indian Legislature inasmuch as under 
s: 67 (2) (b) of the Government of India 
Act (5 and 6 Geo. V,Ch. 61 and9 and 10 
Geo. V. Ch: 101), 

“it shall not be lawful without the previous san- 
ction of the Governor-General in Council, to introduce 
at any meeting of either chamber of the Indian 
Legislature any measure affecting... ......(b) the 


religion orreligious rules and usages of any class of 
British subjects in India”, : 


and such previous sanction was not given 
to the introduction of the:measure which 
became the Child Marriage Restraint Act, 
1929. The argument is that though the 
first. Bill introduced was merely one 


“to regulate marriages of children amongst the 
Hindus ” 


by providing that no marriage of a 
Hindu girlor a Hindu boy should ibe valid 
unless the former had completed her twelfth 
and the latter his fifteenth year (with 
certain exceptions in regard to girls bet- 
ween the age of eleven and twelve), yet the 
Select Committee on that Bull having ac- 
cepted: a suggestion that 

“the Bill should effect its purpose of restraining 
child marriages, not by declaring such marriages 


to be invalid, but by imposing punishments upon 
those who participate in them ” 


recast it out of all semblance of the 
original Bill to which previous sanction 
had, been given, nob only by changing the 
method of ‘restraining’ child marriages but 
by making the measure applicable to all 
classés and communities in British India, 
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with the result that a new measure emerged 
in respect of which the previous sanction 
accorded under s. 67 (2) (b) to the original 
Bill, wherein there was no penal provi- 


sion and which applied only to one reli- 
gion, could not ‘possibly be applica- 
ble. 

Now it may be assumed that the res- 


traint of child marriage affects the reli- 
gious usages of a class of British subjects 
designated the Hindus. The contracting. 
parties here being Rajputs, are unquestion- 
ably Hindus of high caste and therefore 
came within the scope of the original Bill. 
So far as they and other members of the 
class of the Hindus are concerned, it is 
difficult to discern any substantial differen- 
ce between the object of that Bill which 
was professedly to regulate child marriages 
amongst the Hindus and the object of 
the child marriage measure passed into 
law, the preamble of which sets out that 
it isexpedient to restrain child marriages, 
The methods of achieving the purpose do 
indeed differ but the fact that in the 
one case Lhe object was to be effected by 
imposition of a civil disability while in 
the other it is effected by imposition of 
penalties, does not appear to possess any 
significance so far as s. 67 (2) (b) is con- 
cernced, the essential point in which is 
that the religious usages are affec'ed, 
Other considerations adverse to the argu- 
ment aré available tothe Crown but they 
need not be discussed. Thecaseof Hindus 
alone arises for decision here and so far 
as itis concerned, itis safe to hold that 
the changes introduced in the Select Com- 
mittee were not such as to render inade- 
quate the “previous sanction” accorded 
by the Governor General or the introduction 
of the Bill unlawful. The.second plea can- 
not prevail. 
The court observes with some surprise 
that the learned Sessions Judge actually 
reduced the sentence passed under s. 5 
upon the priest who performed or con- 
ducted the child marriage. The courts 
are not at liberty to treat this enactment 
asa legislative imposture and manifestly, 
if itis to be effective, the sentence upon 
the priest or other celebrant without whose: 
aid ordinarily no infringement of the Act 
is possible, should be such-as to deter other, 
avaricious members of his caste from 
following his example. k 
The applications fail and the Rules are 
discharged. ' k 
N. Rules discharged, - p 
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RANGOON HIGH COURT. 
_ SPECIAL BENCH. 
Civil Reference No. 16 of 1933. 
i July 12, 1933. 
Paar, O. J., Das anp Mya Bu, JJ. 
COMMISSIONER or INCOME-TAX 
Versus 
U LU NYO — APPLICANT. 
_ Income Tax Act (XI of 1922), ss, 28, 84—Income tax 
Oficer whether has jurisdiction to revise assessment 
for previous year which has become final—Disagree- 
ment with predecessor's finding as to amount of as- 
sessable income—Whether justifies revision of such 
assessment. 

The assessee, a tobacco dealer, was assessed to 
income-tax under s. 23, IncomeTax Act. The Income- 
tax Officer rejected his accounts and taking other 
materials for consideration, he estimated that for 
the year 1929-1930, the assessee made a piofit of 
Rs, 30 a maund on 787 maunds In the following 
year another Income-tax Officer in the course of 
assessment proceedings for the year 1930-1941 hap- 
pened to obtain certain information with respect 
to the account books of the assessee On going 
further into the matter he became dissatisfied with 
the assessment in respect of the tobacco business 
which had been made in the previous year, as he took 
the view that the assessing Officer had estimated 
the quantity of tobacco at too high and the profit 
at too low a figure. Accordingly, purporting to 
proceed under s. 34, he assessed what he regarded 
as the income which had escaped assessment for 
the year 1929-1930. 

. Held, (|) that the Income-tax Officer had no 
jurisdiction to revise the assessment for the previous 
year which was completed and had become final; 

(2, that the assessment which he made was 
not under s. 34, but was an attempt by one Income- 
tax Officer to go behind and revise the assessment 
made by another. Income-tax Officer inthe previous 
year merely because he disagreed with his predeces- 
sor's finding as to the amount 
income, and that he had no jurisdiction to do so. 

Mr. A. Eggar, for the Commissioner. 

Mr. D. J. Daniel, for the Applicant. 

Page, C.J.—In this case two questions 
have been referred: (1) Whether the re- 
assessment in this case was in accordance 
with the provisions of s. 34 of the Act. (2) 
Whether the period of limitation prescrib- 
ed in s. 34 applies to penalty proceedings 
under s. 28. During the accounting period 
1928-1929 the assessee was engaged in 
business as a dealer in tobacco at Tavoy. 
He produced before the Income-tax Officer 
for the purpose of assessment for 1929-30 
certain accounts which were rejected. The 
Income-tax Officer upon the materials þe- 
fore him assessedthe income derived from 
the tobacco business under s. 23 (3). He 
took into account the fact that the assessee 
was the largest tobacco merchant in Tavoy, 
and that hewas reputed to have cornered 
the tobacco market. The accounts of the 
assessee purported to disclose the pur- 
chase and selling pricesof the tobacco 
during the years 1927-28 and 1928-29. In 
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the earlier year the average prices were: 
purchase Rs. 147 per maund, sale Rs. 181 
per maund, in 1928-29 purchase Rs. 178 
per maund, sale Rs. 225 per maund. 
Taking such materials as were before him 
into consideration the Income-tax Officer 
estimated that for the year 1929-30 the 
assessec made a profit of Rs. 30a maund on 
787 maunds. 

In the following year another Income-tax 
Officer in the course of assessment proceed- 
ings for the year 1930-31 happened to 
obtain certain information with respect to 
the account books of the assessee. On go- 
ing furlher into the matter he became 
dissatisfied with the assessment in respect 
of the tobacco business which had been 
made in the previous year, ashe took the - 
view thatthe Income-tax Officer had esti- 
mated the quantity of tobacco at too high 
and the profit at too low a figure. Accord- 
ingly purporting to proceed under s. 34, he 
assessed what he regarded as the income 
which had escaped assessment for the 
year 1929-1930. But in truth and in fact 
he did nothing of the sort. He took upon 
himself to revise the assessment which 
had already been made by an Income Tax 
Officer for the year 1928, 1929 and which 
had been confirmed on appéal both by 
the Assistant Commissioner and the Com- 
missioner. He re-assessed the assessee’s 
income for the year 1928-1929, and came to 
the conclusion—it was purely an estimate— 
that it would be reasonable to fix 666 maunds 
as the quantity of tobacco from which the 
assessable income was derived. He then 
proceeded to hold that his predecessor was 
wrong in thinking that the profit for the 
tobacco business was only Rs. 30a maund 
and found—again it was only an estimate 
—that it was Rs. 60 a maund. 

The question is whether such an assess- 
ment can be upheld. In our opinion it 
cannot. The Income Tax Officer had no 
jurisdiction to revise the assessment for 
the previous year which was completed 
and had become final. We are of opinion 
the assessment which he made was not 
under s.34, but was an attempt by one 
Income-tax Officer to go behind and revise 
the assessment made by the Income-tax 
Officer in the previous year merely because 
he disagreed with his predecessor's finding 
as to the amount of the assessable income, 
In our opinion, he had no jurisdiction to 
do so. The assessment cannot be sustain- 
ed, andthe penalty imposed inthe course 
of these proceedings falls with it. We 
answer the first question propounded in the 
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above sense. The second question does 
not arise. Costs ten gold mohurs. 
Das, J.— I agree. 
Mya Bu, J --I agree. 
N. Reference answered.. 


LAHORE HIGH COURT. 
Leiters Patent Appeal No. 140 of 
1929. 

February 14, 1933. 

Saapr Lat, ©. J., AND BROADWAY, J. 
BASHESHAR DAS— AUCNON-PUROHASER — 
APPELLANT 
VETSUS 
DIWAN CHAND AND OTHERS —RESPONDENTS. 

Execution—Siay during pendency of appeal— 
Deeres-holder entiiled to mesne profitsif appeal dis- 
missed —Setting aside of decree—Stay order, rf ceases 
to be effective —Civil Procedure Code ‘Act V of 1908), 
s. 151—Order for mesne profits by virtue of order 
which ceased to be effective—Appeualability 

Where the execution ofa decree is stayed pend- 
ing an appeal and the decree-holder is granted the 
right to mesne profits ifthe appeal were to be dis- 
mis3ed, the stay order ceases to have effect when the 
decree is set aside and by virtue of that order 
mesne profits cannot be granted. 

An crderfor mesne profits passed under s, 151, 
Civil Procedure Code, by virtue of aa order which 
has ceased to be effective, is appealable. 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Bhide, passed in Civil 
Appeal No. 2777 of 1928, dated October 18, 
1929, printed as 120 Ind. Cas. 681, reversing 
that of the Subordinate Judge, 
First Class, Lahore, dated November 5, 
1928. 

Messrs. Kishan Dayal and Rama Nand, 
for the Appellant. 

Messrs. Mehar Chand Mahajan and Hem 
Raj Mahajan, for the Respondents. 

Broadway, J.— One Narpat Rai, a Khatri 
of Lahore, mortgaged certain property to 
Mul Chand and Company, on June 18, 1907, 
securing a Joan of Rs. 8000. Narpat Rai 
had five sons with four of whom he was hav- 
ing litigation. With the fifth, viz., Daulat 
Ram, he was on friendly terms. 

Mul Chand and Company brought a suit 
on the basis of this mortgage and obtained 
the.usual decree and in due course brought 
the mortgaged house tosale. It was bought 
by Nikka Mal for Rs. 6,500 on May 27, 
1917. When Nikka Mal sought to obtain 
possession he was obstructed by Narpat 
Rai’s four sons who claimed to be the sole 
owners of the property in question. On 
August 30, 1918, the executing Court held 
that the four sons of Narpat Rai were en- 
titled to two-thirds of the house and that, 
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therefore, Nikka Mal, the purchaser, was 
only entitled to possession of one-third 
This resulted in two suits being brought, , 
one by Narpat Rai’s four sons qua the one- 
third and the other by Nikka Mal qua the 
two-thirds share. 

The suit brought by Nikka Mal for the 
two-thirds share was decreed in his favour 
on July 21,1919. The objectors preferred 
an appeal which was admitted, and they 
also filed an application asking that exe- 
cution of the decree should be stayed. This 
application cameup before me on January 
3, 1920, for final disposal and I ordered 
stay of execution on condition that the then 
appellants furnished security undertaking 
to make over the property to the decree- 
holder in its “present condition” should 
their appeal be ultimately dismissed, and 
further that they should also give security 
for the payment to Nikka Mal of such 
mesne profits as “may have accrued due at 
the time when possession is made over to 
him, should that payment ultimately be- 
come necessary”. 

The suit that had been brought by the 
four sons of Narpat Rai qua the one-third 
was also decreed in their favour and the 
auction-purchaser preferred an appeal in 
that case. Both appeals came up before a 
Division Bench and both decrees were set 
aside and re-trials ordered. The ultimate 
result was that the auction-purchaser was 
held entitled to the whole house and of this, 
house he obtained possession on March 8, 
1927. 

Subsequent to this Basheshar Das, son of 
Nikka Mal who had died, put in an appii- 
cation in the Court of the Senior Subordi~ 
nate Judge purporting to be one under 
s. 144 ands. 145 ofthe Civil Procedure Code 
praying that he should be given mesne 
profits from May 27, 1917 to March 8, 1927 
and basing his claim, apparently, on my. 
order of stay dated January 3, 1920. By 
anorder dated April 13, 1928, Lala Diwan 
Chand, Subordinate Judge, First Class, who 
was dealing with this -application, came to.. 
the conclusion that mesne profits could be 
claimed undermy order of January 3, 1920 
and that, although the application itself 
did not fall strictly within the ambit of 
ss. 14t and 145, Civil Procedure Code, in- 
asmuch as under s. 46,Civil Procedure Code, 
an order could be executed in the same 
manner as a decree was executable, there- 
fore, under s. 151, Civil Procedure Code, 
the principles of s. 144 could be applied to 
cases which did not strictly fall within the 
latter section. He then proceeded to point. 
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out that my-order of January 3; 1920, clearly 
meant that the auction-purchaser would 
only be kept out of possession to which he 
was-immediately entitled if security was 
given for the payment of such mesne profits 


which might become due at the time when - 


possession. was delivered to him. He then 
proceeded to make an enquiry into the 


amount of mesne profits and came to the. 


conclusion that only such mesne profits 
could be allowed as had accrued due bet- 
ween January 3, 1920 and March &, 1927, 
and that the auction-purchaser was not en- 
titled to mesne profits between May 27, 1917 
and January 3,1920. This order was passed 
on November 5, 1928.: - < 

A: careful perusal.of these orders clearly 


shows that Lala Diwan Chand was execut- . 


ing my order of January 3, 1920 and that 
he. allowed mesne’ profits to the auction- 
purchaser because he interpreted my order 
as giving. the auction-purchaser a right to 
the same. Against.this order the objectors, 


the four sons of Narpat Rai, preferred an ` 


appeal to this court while Basheshar Das, 
son of Nikka Mal, instituted a suit for 
recovery of mesne profitsfor the period bet- 
ween May 27, 1917 and January 3, 1920. 
He also filed a-cross-appeal in the appeal 
filed by the four sonsof Narpat Rai. 

These two appeals came up before Mr. 
Justice Bhide who accepted the appeal by 
objectors and dismissed the cross-appeal 
by Bashesar Das. The learned Judge held 
that my order of January 3, 1920, was not 
one which was capable of execution and 
he also held thatthe courts werenot in 
a position to allow mesne profits to the 
auction-purchaser under their inherent 
jurisdiction inasmuch as the auction- 
purchaser nad other remedies open to him. 
On objection being taken by the learned 
Counsel for Basheshar Das that the appeal 
was incompetent as Lala Diwan Ohand had 
acted in the exercise of his inherent juris- 
diction under s. 151, Civil Procedure Code, 
and it had been repeatedly held by this 
court that an order made by a court under 
s. 151, Civil Procedure Code, was not appeal- 
able. Mr. Justice Bhide held that the order 


passed by Lala Diwan Chand was not made - 


under s. 151, Civil Procedure Code, and 
that, therefore, the appeal was competent. 
“Basheshar Das has now preferred this 
appeal under cl. 10 of the Letters Patent, 
and it has been urged by Mr. Kishan Ddyal 
on his behalf that the view taken by the 
learned Judge in Chambers was erroneous, 
“A reference to the record shows beyond 
any doubt that the whole of these proceed- 
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ings were -hased on my order of January. 
3, 1920, and what the auction-purchaser. was. 
seeking to do was to execute that order. 
Mr. Kishan Dayal on behalf of the appel- 
lant again brought forward his client's con: 
tention that inasmuch as Lala Diwan Chand 
had acted under s, 151, Civil Procedure 
Code, the appeal to this court was incom- 
petent. A perusal of Lala Diwan Chand’s 
orders of April 13, 1928 and November 5, 
1928, make it abundantly clear that he was 
acting under s. 151 of the Civil Procedure 
Code but was giving effect to my order of 
January 3, 1920. In these circumstances. 
Mr. Kishan Dayal’s contention that the 
appeal by the respondents to this court was 
incompetent has no force. © 


Mr, Kishan Dayal next urged that on | 
equitable grounds mesne profits should have. 
been allowed inasmuch as the suit brought - 
by his client was one under O. XXI, r. 103,. 
Civil Procedure Code, and the decree 
ultimately passed in his favour was to 
the effect that the auction-purchaser 
was entitled toimmediate possession as from 
May 27, 1919. He urged, therefore, that 
inasmuch as the auction-purchaser had been | 
kept out of possession from May 27, 1917 ' 
to March 8, 1927, it was not only competent 
but incumbent on the court to put him in 
the position he would have been on that,- 
date. f NAN 

Ib is clear, and indeed as has been admit- 
ted by Mr. Kishan Dayal, that my order of 
January 3, 1920, created no rights to mesne 
profits in favour of the auction-purchaser. 
Indeed when the appeals were accepted and 
the decree, the execution of which was stayed, 
by me, was set aside, my order of January 
3, 1920 ceased to have any effect. It was, 
therefore, not capable of execution and the 
auction-purchaser was not entitled to any 
mesne profits by virtue of that order. Pos- 
session of the property in question was 
granted to Basheshar Das on March 8, 1927, 
not in the execution of the decree in 
his favour but in the course of the 
execution of the mortgage decree in 
favour of Mul Chand and Company, Nikka 
Mal, the appellant’s father, having bought 
the property at the auction sale held in 
execution of that decree. In these circum- 
stances it is clear that the auction-purchaser 
never having been in possession of this 
property his position had not been altered 
by any order, erroneously or otherwise, of the 
court and, therefore, no question of resti- 
tution arose. 1-8 

In these circumstances I agreee . with the 


A 
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View taken by Mr. Justice Bhide and would 
dismiss this appeal but leave the parties 
to bear theirown costs in this court, 

Shadi Lal, C. J.—I concur. 
N Appeal dismissed. 
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OUDH CHIEF COURT. - 
. Jury-Reference No. 8 of 1933. 
= . August 11, 1933. 
: . “Rava AND ALLSOP, Jd. . A 
EMPEROR-— COMPLAINANT. ` 
3 - VETSUS ` ~ 
“ASGHAR HUSAIN - ACOUSED. 

Criminal -Procedure Code (Act V of 1898', s.807— 
Jury trial—Verdict neither perverse nor unreasonable 
nor against weight of evidence—Interference . “with 
werdict-Propriety of- 

Where the.verdict of the Jury does not appear 
to the High Court as perverse, unreasonable or alto- 
gether against the weight of evidence, the verdict 
of the Jury should be confirmed. The Jury is made 
primarily the. tribunal to find the facts, and it is not 
for the High Court. to interfere with the verdict of 
the Jury unless it- unreasonable, „Emperor v. 
Chiranji Lal 0), relied on. . i 7 

‘Criminal reference made by.the Sessions 
Judge, Lucknow, .dated June 23, 1933. 

Mr. G.H. “Thomas, Government Advocate, 
for the.Crown. 

Judgment.—This is a reference under 
5. 307 of the Code of Criminal Procedure. 

We have examined the record’ carefully 


and heard the learned Government. Advc- - 


cate, We are not prepared to hold in this 
case that the verdict of the Jury is perverse, 
uriredsonable’ or. altogether against -the 
weight.of the evidence in the.case. This 
being the case we think we. should confirm 
the verdict of the Jury...The Jury. is 
made primarily the tribunal to find the 
facts, and it is not for the High Court. to 
interfere with the verdict of the Jury 
unless it is unreasonable. As pointed out 
in Emperor v. Chiranji Lal (1), where the 
case is undoubtedly not free from difficulty 
and a great deal could be said on both 
sides .butit cannot be said that the Jury's 
view was a bad view or an impossible view, 
the court is not justified in reversing their 
verdict. , 

The result is that we acquit Asghar 
Husain and direct him to be set at 
WO 

Reference not accepted. 
a 124 Ind, Cas €61; 70 W N 376; 31 Cr. LI 


719; Ind. Rul (1930) Oudh 277; AI R1930  Oudh 
334 (2). 
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~- -RANGOON HIGH: COURT ; 

Oriminal Appeals Nos. 671, 674, 677, 678 

“and 689 of 1933. KG 
| . July 11, 1933. E 
~ DUNKLEY, J. i 
“NGA PO, HLAING AND OTAERS =-Acouse. 
k ` — APPELLANTS 4 BABA 
` VErTsSuUsS ` ae Re aa 
[EMPEROR— OPPOSITE PATT: 
- Evidence Act I of 1872) s 114 (bj-—Retracted 
confession—Value. of—Corroboration—Necessity of-— 
Conjessing accused retracting confession and refusing 
to accept pardon—Effect of. ; 

A retracted confession should carry practically no 
weight as against a person other than the maker ; 
it is not made on oath, itis not tested by cross- 
examiñation, and its truth is denied by the maker 
himself, who has thus lied on one or other of the 
occasions. The very fullest corroboration would be 
necessary in such acasé, far more than would be 
demanded for the sworn testimony ofan accomplice 
on oath, Yasin v. Emperor (2), followed. 


Where thé confessing accused retracted their: con- 
fessions and when pardon was offered to two of 
them witha view to their giving evidence as ac- 
complices they refused toaccept such pardons and. 
the Sessions Judge came to the conclusion that 
none of the confessing accused would accept pardons 
even if offered to them: h 

Held, that this fact weakened the value as evi- 
dence of these confessions a gainst the appellants (non-. 
confessing accused) asit showed that none of the 
confessing accused was prepared to give evidence 
on oath’ denouncing the appellants as having taken 
part in the dacoity, even though thereby they 
themselves would obtain a pardon. 


Criminal Appeals against an order of the 
Sessions Judge, Tharrawaddy, dated May 2, 
1933. ; 

Mr: Tun Byu, for thé Crown. ` ees 

Judgmenht.— These appeals arise out “of 8 a 
dacoity committed “by ‘an armed band ‘of 
rebels at Bogyisakhan village in -the 
Tharrawaddy District about midday on 
September 20,1931. Twenty-two accused were 
sent up for trial in connection with the dacoity: 
and all have been convicted and sentenced 
to SU 10 years’ rigorous imprisonment: 
each, 


Of the 22 accused 17 made confes* 
sions of their participation in this dacoity 
and their confessions were duly recorded 
by Magistrates. Apart from these con- 
fessions, and the evidence of one witness 
wao alleg ged that he recognized among the 
rebels who attacked the village one of the 
confessing accused, no other evidence was 
led against the appellants by the prosecu-e 
tion. “Consequently the convictions of the 
5 accused whodid not confess: rests 
entirely upon the confessions of their 17 co- 
accused. I have already dismissed the 
appeals of the 17 accused who confessed, 
and these present appeals have been 
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A, 


admitted to consider whether the convic- 
tion of the 5 appellants, who did not 
confess, on the sole evidence of the con- 
fessions of their cc-accused can be 
supported. In convicting the 5 appellants 
the learned Sessions Judge, although he has 
not said so specifically, no doubt relied 
upon the decision in Auna Hla v. Emperor 
(1) at p. 428.* 

In the course of the judgment in that 
case the learned Chief Justice, referring to 


the confession of a co-accused, said: 

“The weight that is to be attached to it as evidence 
against the accused, however, is a different matter ard 
depends upon the circumstances of the particular case. 
Such evidence is derived from a tainted scurce, as 
is the evidence of an approver, and it is therefore 
open to grave suspicion: further, itisnot subjected 
to cros3-examination, and for that reason also it 
should not be regarded as evidence of any value 
against another accused who is tried jointly for the 
same offence unless it is supported by some material 
corroboration upon which reliance can be placed. 
The legislature, however, when enacting s. 30, wisely 
as we think, refrained from laying down any hard 
and fast rule as to what should be the form or nature 
of such corroboration. Whether there is“ material 
corroboration of the confession, and whether in the 
cireumstances of the case it can safely berelied upon, 
are questions to be determined by the Court;... . 
The Act nowhere provides that the confession of 
one co-accused implicating the accused cannot be 
corroborated by the confession of another co-accused 
which also implicates the accused Such a provision, 
in our opinion, would be neither good law nor good 


sense.” 
However, in the present case all the 


17 confessing -accused retracted their con- 
fessions, and in dealing with a retracted 


confession of a co-accused it must bé 
borne in mind that it is the weakest 
possible kind of- -evidence. In Yasin v. 


Emperor 
observed: . 

It is obvious that a retracted confession should 
carry. practically no weight as against a person other 
than the maker; it is not made on oath, it is not tested 
by cross-examination, and its truthis denied by the 
maker himself, who has thus lied on ons or other of 
the occasions The very fullest corroboration would 
be necessary in such a case, far more than would be 
demanded for the sworn testimony of an accomplice on 
oath.” > 

This is an observation with which I 
respectfully agree. In the case of Emperor 
v. Noni Gopal Gupta (3). at p. 5884, Jenkins, 


O. J., said: 
“While admissions, a word which embraces con- 


(1) 135 Ind. Cas 849; AIR 1931 Rang. 235; (1931) 
Cr. Oas, 875; 33 Or. L J 205:9 R 404; Ind. kul 
* (1932) Rang. 63. 
(2) 28 O 689; 5 O W N 670 
(3) 10 Ind. Oas. 582;- 38 0559; 12 Cr. L J 286; 15 0 
W N 593. 


*Page of 9 R.—[ Ed ] 
Page 28 O-—[Hd.] 
(Page of 38 O--[ Hd.) 


(2), at p. 690} thelearned Judges 


ee 
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fessions, are by s, 21 relevant and may be proved 38 
against the persons making them, all thats. 30 
provides is that the court maytake them into con- 
sideration as against other persons This distinction 
of language is significant, and it appears to me that 
its true effect is that the court can only treat a con- 
fession as lending assurance to other evidence against 
a co-accused. Thus to illustrate my meaning, in the 
view I tiks,a conviction on ths confession of a co- 

accused alone would be bad in law.” 


In the present case, not only did the 
confessing accused relract,their confessions, 
but when pardons were offered to two of 
them with aview to their giving evidence. 
as accomplices they refused to accept such - 
pardons, and the learned Sessions Judge 
came to the conclusion that none of the con- 
fessing accused would accept pardons even 
if offered to them. This fact, to my mind, 
further weakens the value as evidence of 
these confessions against the present appel- 
lants, for it shows that none of the con: 
fessing accused was prepared to give 
evidence on oath denouncing the appellants. 
as having taken partin this dacoity, even 
though, thereby they themselves would 
obtain a pardon. Therefore under the 
circumstances of the present case, the 
question as to whether the confessions of thé 
confessing accused afford sufficient corrobora- 
tion of one another to justify the convictions 
of the appellants is one which requires careful 
consideration. ` i 

The confessions may be divided intọ 
three sets. The confessions of accused Nos. 
2 and 3, which form one set, were recorded 
by the township Magistrate, Zigon, Tharra- 
waddy District, on November 4 and 5, 1931. 
The confession of accused No. 22 was 
recorded by the Additional Magistrate, 
Paungde, Prome District, on January 3, 1932. 
The remaining 14 confessions were recorded 
by the Second Additional Magistrate of 
Paukkaung, between February 23 and 27 
1932. It would therefore, appear that, 
although there may possibly have beon 
collaboration between accused Nos: 2 and 3 
in giving their confessions, and, separately, 
between the 14 accused who made their 
confessions to the Additional Magistrate, 
Paukkaung, itseems hardly possible that 
there could have been any collaboration or 
collusion between accused Nos. 2 and 3 as 
forming one group, accused No. 22 as form- 
ing a second group, and the remaining con- . 
fessing accused as forming a third group. 
[After considering the case of the appellants, 
PoHlaing, Chit Htwe, Tun Gaing and Tun 
Yin separately and holding that their appeals 
should be dismissed his Lordship proceeded]. 
As regards the appellant, Po Thant, the 
evidence against him is considerably weaker 
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as he is mentioned in only three confessions. 
If he did really take partin this dacoity it 
seems strange that out of 17 confessing 
participants only three should have seen 
him. Inmy opinion, his case is open to 
considerable doubt, and his appeal will 
therefore be accepted and he will be ac- 
quitted. 


N. Order accordingly. 


CALCUTTA HIGH COURT. 
Criminal Appeal No. 1030 of 1932. 
June 30, 1933. 
Lort-WILLIAMS AND MoNarr, JJ. 
RAJABUDDIN MONDAL alias RAJAB. 
MONDAL— APPELLANT 
VETSUS 
EMPEROR—ResronDenT. 

. Crıminal Procedure Code (Act V of 18951, ss 222, 
288, 235, 236, 587—Joinder of two ` distinct offences 
in same chargein the alternative—Irregularity, if 
cured by s. 637—Accused separately charged with 
kidnapping and abduction—Joint trial— Legality of— 
Charge—Particulars to be given—Married woman 
seized, taken away and raped—Charge for kidnapping 
and abduction—S. 236, if applies—Penal Code 

(Act XLV of 1860), s 866. 

Where in a charge, there is a joinder of two 
distinct offences of kidnapping and abduction in the 
alternative, and the case does not come under s. 236, 
Oriminal Procedure Code, the joinder is only an 
irregularity and not an illegality, and the defect 
is cured by s. 537, when no failure of justice has 
been caused. Ilf however the accused is charged 
separately with kidnapping and with abduction, 
he can betried at one trial for each of such offences. 
Ram Subhag Singh v. Emperor (12),. followed. Subra- 
mania Ayyar v. Emperor (5), explained. [p. 307, col. 
1 


“[Oase law discussed ] 

It 1s not sufficient merely to charge the accused in 

the bare words of a section of the Oriminal Pro- 
cedure Oode Particulars must always be given 
sufficient to give him notice of the matter with 
which he is charged though omission to give such 
particulars is not a ground for setting aside the con- 
viction ifit has occasioned no failure of justice, [p. 
306, col. 1.) 
. Where a married woman of 15 years of age had 
gone outside her husband's hut at night to answer 
the calls of nature and was seized, taken away and 
raped by the accused and they wera charged under 
s. 366, Penal Code, for kidnapping or abduction: 

Held, that the case did not fall within the pro- 
visions of s 236, Criminal Procedure Code, and the 
accused should not be charged in the alternative for 
having committed some one of the offences. [p. 306, 
col. 1] 

Messrs. Surajit Chandra Lahiri, and Mr. 
Sures Chandra Taluqdar, for the Appel- 
lant. 

Mr. Bireswar Chatterji, for the Crown 

Lort-Williams, J.—The appellant and 
another accused were charged with offences 
under ss. 366, 376, 497 and 498 of the 


Indian Penal.Code, and were convicted 
146—38 & 40 
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of offences under ss. 366 and 376 and 
sentenced each to 5 and 7 years respectively 
to run concurrently. 

The only point of substance raised on 
this appeal is, that the charge under s.366 
was in form illegal, and that the appellant 
was prejudiced thereby. 

The charge reads as’follows :— 

“That you on or about the May 29, 
Makharpur, Nowgaon P. S kidnapped or abducted 
2 woman, to wit, Rela Bibi, in order that the 
said woman may be forced or seduced to illicit 


intercourse and thereby committed an offence 
punishable under s. 366 of the Indian Penal Code.” 


The contention on behalf of the appel- 
lant, is that s. 233, Criminal Procedure 
Code, provides that for every distinct 
offence there shall be a separate charge, 
und that kidnapping and abducting are 
distinct offences. Section 236, Criminal Pro- 
cedure Code provides that if a single act or 
series of acts is of such a nature that it 
is doubtful which of several offences the 
facts which can be proved will constitute, 
the accused may be charged in the alterna- 
tive with having committed some one of 
the said offences. Í ' 

According to the Indian Penal Code, 
kidnapping is of two kinds; kidnapping 
from British Inida and kidnapping from 
lawful guardianship (s. 359, Indian Penal 
Code:) 

“Whoever conveys any person beyond the limits 
of British India without the consent of that ‘person, 
or of some person legally authorized to consent on 
behalf of that person, is said to kidnap that person 
from British India”. (Section 360, Indian Penal 
Oode.) 

“Whoever takes or entices any minor under 
fourteen years of age, if a male, or under sixteen 
years of age if afemale, or any person of unsound 
mind, out of the keeping of the lawful guardian- 
of such minor or person of unsound mind without 
the consent of such guardian, is said to kidnap 


such minor or person from lawful guardianship”, 
(Section 361, Indian Penal Code ) 


‘Abduction’ is described in s. 362 as 
„follows :— 


.“Whoever by force compels, or by any deceitful 
means induces, any person to go from any place, is 
said to abduct that person.” f 

Section 363 provides the punishment for 
kidnapping, s. 364 for kidnapping or 
abducting in order to murder, and s. 365 
‘for kidnapping or abducting with intent to 
confine. 

Section 366 provides that. 

“whoever kidnaps or abducts any woman with intent 
that she may be compelled, or knowing it to be 
likely that she will be compelled to marry any person 
against her will, or in order that she may be forced or 
seduced to illicit intercourse, or knowing it to be 
likely that she will be forced or seduced to illicit 
intercourse, shall be punished with imprisonment 
of either description for a term which may extend 
to ten years and shall also be liable to fine, 
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And whoever, by means of criminal. intimidation 
“Ab defined in this Code or of abuse of authority or 
any other method of compulsion, induces any woman 
to go from any place with intent that she may bs, 
or knowing that it is likely that she will be, forced 
or seduced to illicit intercourse with another person 
shall also be punishable as aforesaid’. 


Bela Bibi was married, and -was 15 years 
old at the time when the alleged offence 
was committed. She had gone outside her 
husband’s hut at night in order to make 
water, and had been seized, taken away and 
raped by the two accused. 

Having regard to the decision in Meher 
Sheikh v. Emperor (1), itis clear that the 
case did not come within the provisions of 
s. 236, Criminal Procedure Code. It is 
equally clear that the ingredients of the 
two offences of kidnapping and abducting 
are different, 

The charge not only referred to each of 
these distinct offences in the alternative, 
but failed to give any particulars toshow 
which kind of kidnapping was alleged, or 
the age of the woman or alternatively 
whether unsoundness of mind was alleged. 
Such a charge leaves the accused without 
any sufficient indication of the case which 
he will have to meet. Whether he must 
come prepared with evidence to show that 
the girl was over 16, or notin the keeping 
of her lawful guardian, or that she was 
taken with the guardian’s consent; or 
whether he must direct his efforts to proving 
that she came. away of her own free 
will and without the use of force or deceit. 

It is not sufficient merely to charge the 
accused in the bare words of a section of 
the Code. Particulars must always be 
given sufficient to give him notice 
of the matter with which he is 
charged. (Section 222, Criminal Pro- 
cedure Code). The charge in the present 
case was defective in these respects, but 
I cannot say that the omissions have 
occasioned a failure of justice. Consequ- 
ently, 5.537, Criminal Procedure Code applies 
and the conviction cannot be set aside on 
this ground also. 

But the charge also offends against the 
provisions of s. 233, Criminal Procedure 
Code, two distinct offences in the alterna- 
tive having been included with it, in 
circumstances to which s. 236, Criminal 
Procedure Code, does not apply and on 
this point I agree with the decision in 
Mafizaddi v. Emperor (2). 

(1) 132 Ind. Cas. 254; 350 V N 915: A I R 1931 
Oal. 414; 32 Cr J, J 892; Ind Rul. (1931) Cal. 574; 
(1931) Or. Oas. 510. 

(2) 10+ Ind. Oas. 245; 31 O W N 940 ab.p 943; 45 
U L J561; 4 IR 1927 Cal, 644; 28 Or, LJ 805. 
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however, on behalf of the Crown that this 


also is a mere irregularity and is 
cured by s. 537, Criminal Procedure 
Code. 

On the point whether, and in what 


circumstances, this section is applicable, 
there has been much divergence of opinion. 
Prior to 1900, a number of differing 
decisions had been given in the Indian 
Courts, Calcutta, and some of the other 
courts being at variance. In that year, 
in the case of In the matter of Abdur 
Rahman (3), it was decided by a Full 
Bench of this court, contrary to previous 
decisions of the court, that without any 
doubt the section could be applied to any 
case of misjoinder under s. 234, Criminal ` 
Procedure Code, subject of course to the 
proviso that no failure of justice had been 
occasioned thereby. Sir Francis Maclean, 
C. J.,and his brother Judges disagreed 
with the opinion of Sir Comer Petheram 
in Queen-Empress v. Chandi Singh (4),. 
that the i ' 


“trial was illegal, it having been a trial which is 
prohibited by the terms of the law as contained in 
s. 233, and we do not think that s. 537 which cures 
errors, omissions, or irregularities, is intended to 
cure or does cure an absolute illegality.” 


Sir Francis Maclean considered that if 
this view were well-founded, s. 537 might 
as well be struck out of the Code, for 
every error or irregularity in so far as it 
contravened the provisions of the Code, was 
in a sense illegal. 

These opinions, however, were expressly 
dissented from by the Privy Council in 
Subramania Ayyar v. Emperor (5). Their 
Lordships were unable to regard dis- 
obedience to an express provision as to a 
mode of trial as a mere irregularity which 
could be cured by s. 537. The trial was 
conducted in contravention of the Code of 
Criminal Procedure, s. 234, and was plainly 
illegal. When the Code positively enacts 
that such a trial shall not be permitted, 
such contravention does not come within 
the description of error, omission, or 
irregularity. Such a phrase as irregularity 
is not appropriate to the illegality of 
doing something not permitted by law. 
This decision was followed in Gul Moham- 
mad v.Cheharu Mandal (6), and Joham 
Subarna v. King-Emperor (7), both cases 
arising out of s. 233 of the Code of Criminal 
Procedure. These were followed in Tilak- 

(3) 27 © 839, 

(4) 14 0395 at p 396. ` 

(5) 28 I A 257; 25 M 61:3 Bom. L R510;5 GO WN 
866; 11M L J 233; 2 Weir 271; € Sar. 1€0(P. O.). 

(6) 300 WN 53. 

(7) 100 W N 520. 
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dhari Das v. Emperor (8), and Asgar Ali 
Biswas v. Emperor (9), though Casperz, J., 
in the former case thought that they carried 
the “rule laid dowu in Subrumania’s case 
(5), to an extreme length”. On other hand 
in Moharuddi Malitav. Jadu Nath Mondal 
(10), where three similar offences on the same 
date and forming part of the same transac- 
tion, were committed against three different 
persons, and included in the same charge, 
but distinguished as (a), (b), and (c), the 
court held that, in the circumstances, this 
was only an irregularity and cured by 
s. 037. And in Musai Singh v. “Emperor 
(11), it was decided that such a procedure 
amounted to duplicity and not misjoinder. 
It was not the mode of trial that was 
wrong, but merely the form of the 
charge. 


In Ram Subhag Singh v. King-Emperor (12),-- 


the whole subject was ably and exhaustively 
considered. By a majority it was decided 
that where the prisoner had been accused 
in one charge of causing hurt to two 
persons, arising out of the same transac- 
tion, this was an irregularity which could 
be cured by s. 537; that the words “subject 
to the provisions hereinbefore contained” 
in that section have reference ‘only to ss. 
529 to 536; that Subramania’s case (5), 
is not an authority forthe proposition that 
failure to observe the first part of s. 233 
is fatal to the trial. Their Lords hips’ 
observations are limited to cases where 
charges are tried together which the law 
expressly says shall not be tried together 
in the same trial, and “modé of trial” 
therein mentioned refers to the constitu- 
tion of the trial and not to the formal 
defect of drawing up one charge instead 
of two in a trial which is properly con- 
stituted This decision was followed in 
Tamezkhan v. Rajjab Alt Mir (13) 
Subramania’s case (5), was distinguished 
by the Privy Council in Abdul Rahaman v. 
Emperor (14), a case in which the High 
Court had decided that omission to observe 


(8)6 OL J 757, i 

(9) 20 Ind. Oas. 609; 40 C 846; 17 O W N 827; 14 
Or. L J 449. 

(10) 11 0 WN 54; 4 Or L J 415. 

(11) 22 Ind Oas 1008; 41 O 66; 15 Or. LJ 224; 18 
O WN 183. 

(12 30 Ind. Cas. 465; 19 O W N 972; 16 Or LJ 


41, 

(13) 100 Ind. Cas. 827; 3L O W N 337; A I R 1927 
Oal. 330; 28 Cr. L J 347; 45 OL J 591. 

(14) 100 Ind. Cas. 227; 5 R 53; AIR 1927 P. O. 44; 
31 O WN 271; 25 ALJ 117;(1927. M WN 103; 38 
M L T64;8P LT 155: 4O W N 283; 28 Or. L J 259; 
6 Bur. L J65: 52 M L J 585; 29 Bom. L R 813; 45 O 
Ld 441 (P. C) è g j 
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exactly the mandatory provisions of s. 360 
of the Code of Criminal Procedure was 
merely an irregularity and not an illegality. 
In this judgment Subramania'd case (5), 
and the application of 8.537 were.carefully 
explained “for the guidance of the courts” 
and this decision now gaverns the , inter- 
pretation of that section. This may render 
necessary the revision of some previous 
decisions, as circumstances occur, |Hmperor 
v. Erman Ali (15), per Rankin, C. J., at 
p. 1241), i 

I am in complete agreement with the 
observations in Raum Subhag Singh s case 
(12), to which I have referred, and it is 
unnecessary for me to enlarge further upon 
the subject in the present case except to 
point out that if the appellant had been 
charged separately with kidnapping and- 
with abduction he could have been tried at 
one trial for each of such offences under 6, 
235, sub-s. (2) of the Code of Criminal 
Procedure: Radhanath Karmakar v. Em- 
peror (16). 

The result is that, in my opinion the 
joinder of the two offences in the alterna- 
tive in the one charge was an irregularity 
and not an illegality, and as I do not 
consider thatjany failure of justice has been 
occasioned, s. 537 applies. If I had thought 
that the appellant had been misled in his 
defence by this error in the charge, it 
would have been necessary to direct a 
new trial under s. 232 of the Code of 
Criminal Procedure: but I am satisfied 
that he has not been prejudiced. There- 
fore, the appeal is dismissed. 

McNair, J—I agree that the appeal 
must be dismissed for the resasons which 
have been given by my learned brother. 

N, Appeal dismissed. - 

(15) 123 Ind. Oas. 664; 57 O 1226 at p. 1241; 340 
W N 296; A LR 1930 Cal. 212; Ind. Rul. (1930) Oal 
360; 31 Or. L J 536;51 O LJ 171 (F.B). 


(16) 71 Ind. Oas. 120; 50 O 94; 38 OLI 149; AI 
R 1922 Cal. 573; 24 Or. LJ 72. 


*Page. of 57 O—[Hd.] 
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versus . 
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8.83 (a)—Pioperty tax—Exemption of choultries— 
‘Choultry’, meaning of—Place for free feeding, whe- 
ther choultry—Construction of s. 83 (a)—Condition that 
no income should be derived applies . only to play- 
grounds, 

A place intended for free feeding, however 
charitable itmight be is not a choultry buta 
chatram. Choultry means a public lodging place, a 
shelter for travellers. Venkatachalla Pillai v. Taluk 
Board, Saidapat (1),referred to. [p 309, col 1.3 

By a deed of settlement certain buildings and 
Jands were dedicated to charity, the essential object 
being to give free food and drinkto paradesis and 
Brahmins during the day time : 

Held, the premises were not ‘choultries’ within the 
meaning of s 83 (a) of the Madras District Muni- 
cipalities Act. ‘ 

“It may be that in particular cases the same place 
is intended tobe used both as achouliry and as a 
chatram. Where such is the case such premises 
would undoubtedly, tothe extent to which they are 


choultries, come within the exception to s8 43 œ 
Obiter.—Under cl. (a) of 8. 83 the only places 
which require thatno income should be derived 


therefrom in order to be entitled to exemption are 
- the last mentioned of a series, namely, playgrounds 
which are opento the public and from which no 
income is derived. Municipal Council, Trichinopoly 
2 Venkatarama Aiyar (2), considered. [p. 309, col. 
2. 


Second Civil Appeal against the decree 
of the Court of the Subordinate Judge, 
Trichinopoly, in Appeal Suit No. 15 of 
1930 (A. S. No. 203 of 1929, District Court, 
Trichinopoly) preferred against the decree 
of the Court of the District Munsif, Trichi- 
nopoly, in OriginalSuit No. 167 of 1928. 

Mr. K. P Ramakrishna Ayyar, for the 
Appellants. 

Mr. P. Venkataramana Hao, forthe Re- 
spondenis. 


Judgment.—This is an appeal against 
the decision of the learned Subordinate 
Judge of Trichinopoly reversing a decision of 
the vistrict ,Munsif and awarding to the re- 
spondent, the Municipality of Trichinopoly 
a decree for Rs. 173-10-0 being arrears. of 
property tax frcm the second half of the 
year 1924-25 to 1927-28 in respect of the 
premises in the pcssession of the appellants. 
The cefence was that the property was 
exempt ficm the property tax under s. £3 
(a) of the Madras District Municipalities 
Act, being a choultry as mentioned there. 
The Municipality contended that the pre- 
mises are not. a choultry. The District 
Munsif accepted the defence but the learned 
Judge rejected it. Hence the appeal. 

Section 83 ofthe District Municipalities 


Act, says that the following buildings 
and lands shall be exempt from the prop- 
erty tax. < i 


(a) “places set apart for public worship and either 
actually so. used or usedjfor no other purpose, 
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choultries, buildings used for educational purposes 
and libraries and playgrounds which are open. 
to the public and from which no income is 
derived ` 

There are other clauses which it is not 
now material to refer to. ‘Two points 
were discussed in the lower Court (L) 
whether the premises are a choultry within 
the meaning of the section and (2) if so 
whether it satisfies the condition which 
according to the respondent must be satis- 
fied by all the kinds of buildings and 
lands mentioned in the clause, namely, 
that no income shall be derived therefrom. 
The learned Judge has held that the place 
is not a choultry within the meaning of 
the section. He has so held on a considera- 
tion of Ex. 1, whichis the deed by which 
the premises in question were dedicated to 
charity in 1888 by the owner Kothandarama 
Pillai and his wife, Manonmani Ammal. 
The question is whether that dedication 
by ifs express language or by what neces- 
sarily follows from it constitutes the pre- 
mises a chouliry.. The deed of settlement 
as it is called (Ex. 1) enumerates in para. 
4 the purposes for which the charity’ is 
founded and the properties dedicated. It 
begins by saying that the said building, 
the tank andthe other appurtenances are 
to be known by the name of Tuesday 
Thannirpandal Dwadasi Kattalai Dharma 
Matam. It goes onto say that on Tuesday 
every week paradesis that come should be 
given food. It continues that every day 
from that to avani each year kambu 
grain should be cooked and the said food 
should be kept in mud pots and allowed 
to ferment and be mixed wiih salt and 
that all who come between7 a. M. andô P. M. 
without distinction of caste shallbe given 
the food and the fermented water. The 
deed further says that on every Dwadasi 
day, i. e, once a fortnight, Brahmins 
funds permit. 
The tank isto be used by all castes among 
the Hindus except the Pallas and Pariahs 
for bathing and drinking, and the flowers 
that are to be got by the maintenance of 
a flower garden and the leaves of the 
holy viluam and tholast are to be used for 
worship by Brahmins, Saivas etc. ‘The 
paragraph winds up by saying that the 
above building and the appurtenances 
have been built for these purposes. ‘I'he 
question is whether the building and lands 
appurtenant thereto dedicated to charity 
of the above description are a choultry 
within the meaning of that word in the 
District Municipalities Act. it would be 
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observed that all the purposes mentioned 
are the giving of food and drink freely. 
Paradesis literally people of other places 
means those who have no fixed abode and 
go from place to place having given up 
any lucrative occupation (if is to be pre- 
sumed in search of a higher life) are to 
be fed every Tuesday. All who come 
without distinction of castes are to be 
-given kambu food and the fermented water 
of the food throughout the six months 
thai to avani and Brahmins are to be fed 
on the Dwadasi day i. e., once a fortnight. 
The essential idea running through the 
foundation is that of free gift of foodand 
drink. The premises are intended for 
being used fo carry out this purpose. 
The respondents’ contention which the 
learned Judge accepted is that a place 
intended for free feeding however, charita- 
ble it might be is not a choultry but 
a chatram. In Wilson's Glossary p. 103 
it is stated that the word chavadi becomes 
choultry when corrupted and that choultry 
means a public lodging place, a shelter 
for travellers. In the same book at p. 104 
the word chatram which is the vernacular 
corruption of the Sanskrit Sathram is ex- 
plained as a place where refreshment is 
given gratuitously especially to Brahmins. 
The same distinction between a resting 
‘place for travellers and a place where 
refreshment is given is also mentioned in 
Maclean's Manual where at p. 160 choultry 
is stated to be a corruption of the word 
chavadi and is explained as a hall used 
by travellers as a resting place and also 
intended as a place for the transaction of 
public business as in the expression village 
chavadi; and at p. 188 chatram is ex- 
plained as a corruption of the Sanskrit 
sathram and as a house where pilgrims 
and travelling members of tne higher caste 
are entertained and fed gratuitously for 
a day ortwo and a charitable foundation 
for the lodging and entertainment of a 
certain number of guests for a specified 
time. This distinction between the two 
words is confirmed by popular use, although 
it is not uncommon when language is 
loosely used for the two words to be in- 
discriminately used to describe the same 
permises. The appellants’ Advocate has 
thus drawn my attention to Venkatachalla 
Pillai v. Taluk Board, Saidapat (1) where 
at p. 3810 the institution then in question 


(1) 10 Ind. Oas. 301; 34 M 375; (1911) 1M W M 
304; 21 M L J 305.3 
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which was undoubtedly a feeding place 
is described as a choultry. But this is 
more or less inaccurate because uninten- 
tional use of the word cannot, I. think, 
be used to control the interpretation of 
the section which must be read in the 
sense in which the words are accepted by 
appropriate authority. That being so, I 
am unable to say that the learned Judge's 
decision is not justified. There is no 
provision as far as I can see in the deed 
of foundation for any provision for a rest- 
ing place for any one. It is natural that 
those who come to take their food may 
have to wait some time before it is given 
to them and afterwards may linger before 
they go away. But that will not convert 
the foundation into one intended as a 
shelter for travellers and in my opinion 
the trustees would be justified in requir- 
ing that those who come to receive their 
food should not stay in the premises and 
take shelter there. It is noteworthy that 
the whole feeding contemplated in the 
deed is totake place during the day-time. 
Dwadasi feeding of Brahmins is always in 
the morning. ‘The poor feeding is express- 
ly required to be over by 6 P. x. and at 
night the building is to be kept lit but 
not for the reception of any travellers. 
This being so, the only conclusion I can 
come to is that although the premises are 
undoubtedly a charity they do not fall 
within the category of charities which are 
exempted by the District Municipalities 
Act, viz. _ choultries. It may be that in 
particular cases the same place 1s intended 
to be used botů as a chowltry and as a 
chatram. Where such is the case such 
premises would undoubtedly to the extent 
to whicathey are choultries come within 
the exception to s. 83 (a). But that is not 
the case here. I think the decision on 
this point of the learned Judge was 
right. ; 

Tn this view the contention of the respond- 
ent whether even if the place is achoultry 
it should not also satisty the condition of 
no income being derived therefore does 
not arise. As the matter has been argued 
however, I may indicate my view that as 
I read cl. (a) of s. 83 the only places 
which require that no income should be 
derived therefrom in order to be entitled 
to exemption are the last mentioned ofa 
series, namely, playgrounds which are open 
to the public and from which no income is 
derived. On this point I have been referred 
to a decision of Madhavan Nair, J. in 
Municipal Council, Trichinopoly v. Fenkata- 
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rama <Ayyar (2) in which the learned 
Judge took a slightly different view and 
held that the requirement of no income 
being derived is applicable to libraries 
also, the immediately preceding word. I 
think that on a proper reading of the 
clause the words which go together are 
“buildings used for educational purposes 
and libraries” i. e, buildings used for 

` educational -purposes, buildings used for 
libraries. ‘These occur before playgrounds 
and are separated therefrom by the word 
‘and’ which shows that the qualifying clause 
of playgrounds is not to be taken over 
and attached to the previous places but 
, only to playgrounds. This reading ex- 

plains and gives effect to all the words 
of the clause including the ‘and’ before 
libraries and the ‘and’ after it. 

The appeal fails and is dismissed with 
costs. E 

A.-N. Appeal dismissed. 
(2) 129 Ind. Cas. 225; 54 M 495; 32 L W 760; AI 


R 1931 Mad. 55; (1930) M W N 1091; Ind. Rul (1931) 
Mad. 225; 60 M L J 456, 





OUDH CHIEF COURT. 
Civil Revision Application No. 54 
of 1932. 
August 15, 1933. 
Raza AND ALLSOP, JJ. 
Munshi RAGHUBIR SINGH AND OTHERS 
—APPLICANTS 


versus 
Rani RAJESHWARI DEVI— 
OPPOSITE Parry. 

Civil Procedure Code (Act V of 1908), s. 152—- 
Discretion under, to be exercised in view of peculiar 
facts of each case—Evidence Act (I of 1872), s. 114— 
Legality and correctness of court's proceeding s— 
Presumption. 4 

Under s. 152 of the Code of Civil Procedure, there 
is no right in any party to have a clerical or arith- 
metical mistake corrected. The matter is left to the 
discretion of the court and the discretion has to be 
exercised in view of the peculiar facts of each 
case. [p. 311, col, 2.] 

A presumption arises under a. 114 of the Evidence 
Act as to legality and correctness of a court's pro- 
ceedings, [ibid — 

Civil Revision Application against the order 
of the Subordinate Judge, Sitapur, dated 
March 30, 1932. ; 

Messrs. Radha Krishna, Surendra Nath 
Srivastava, Bishun Singh and Chandra 
Prakash Lal, for the Applicant. 

Messrs. Haider Husein and N aimullah, for 
the Opposite Party, 

Judgment.—This is an application in 
revision under s. 115 of the Uode of Civil 
Procedure. against the order, dated March 
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30, 1930, passed by the learned Subordinate 
Judge of Sitapur, dismissing the petitioners’ 
application for amendment of a decree 
under ss. 151 and 152 of the Code of Civil 
Procedure. 

The facts relevant to this revision may 
be shortly stated: — 

One Munshi Sheo Dayal Singh of Biswan 
had created a trust in respect of certain 
property, including a seven annas six 
pies share in village Girwha, in the district 
of Sitapur, by a deed of the February 10, 
1914. Munshi Raghubir Singh and 
three others ‘were appointed trustees, 
Munshi Raghubir Singh is the president of 
the trust. Munshi Raghubir Singh, as 
president of the trust, executed a mortgage 
(simple) in respect of a seven annas six 
pies share in village Girwha, in favour of 
Rani Rajeshwari Devi, wife of Raja Sripal 
Singh of Tikra, for Rs. 4,500 bearing 
interest at one per cent. per mensem (with 
yearly rests) on January 13, 1923. The 
mortgage was to be paid off in two years. 
However, nothing was paid to the mort- 
gagee and so she sued, to recover Rs. 9,644 
by sale of the mortgaged property, under 
the terms of the mortgage on October I, 
1929, impleading Mr. Raghubir Singh and 
other trustees, as defendants. She claimed 
also the following relief in para. 8 (c) of her 
plaint:— 

“In case the proceeds of the sale are found in- 
sufficient to pay the amount dueto the plaintiff, then 
right (liberty) be reaerved to the plaintifi to realise 
the balance from other trust property (excluding the 


mortgaged property) and also the property of the 
defendants.” 


Note. -This relief will hereinafter be 
called relief “CO”, 

The defendants failed to appear and so 
the case proceeded ex parte against them. 
The ex parte decree now under consideration 
was passed in favour of the plaintiff against 
the defendants on December 5, 1929. The 
operative portion of the judgment isin the 
following terms:— 

“Suit decreed for Re. 9,644 with costs. A prelimin- 
ary decrees for sale be made. The defendants are 
allowed six months to pay off. In default the mort- 
gaged property shall be sold. Interest at the con- 


tract rate shall run up to the date fixed above and 
thereafter till realisation at six per cent.” 
In preparing the preliminary decree for 
sale, Form No. 4 Appendix D of the 
Gode of Civil Procedure was used 
and the decree was duly signed by the 
learned trial Judge on December 9, 1929. 
Clause 3 of the decree runs thus:— 

“That if the net proceeds of the sale are insufficient 
to pay such amount and such subsequent interest 
-and costs in full the plaintiff shall be at liberty to apply 
for a personal decree forthe amount of the balance,” 

e 
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. It appears that the plaintiff (decree- 
- holder) took out execution of the decree by 
sale of the mortgaged property. The prop- 
erty was sold for Rs. 9,000 and that bid 
was that of the decree-holder herself. 
However, the sale was subsequently set 
aside on the defendants’ (judgment-debtors) 
objection, and when the property was put 
up forsale again, it was sold for Rs. 5,000 
only, to the decree-holder herself. The 
defendants filed an objection again under 
O. XXI, r. 90. of the Code of Civil Procedure, 
but their objection was disallowed on 
March 31, 1932. ‘Lhey appealed to this 
court, but their- appeal was dismissed on 
March 16, 1933. The defendants applied 
for améndment of the decree on March 16, 
1932 They prayed 
“that the order for the amendment of the decree be 
passed to this effect if the decretal demand be not 
satisfied out of the sale proceeds, the decree-holder 
shall have no power to realise the balance from the 
other trust property of the personor other prop- 
erty of the judgment-debtor.” 
A written statement was filed on behalf of 
the plaintiff (decree-holder) and it was 
stated therein that 
“the decree-holder has a right to recover balance 
from the other property of the trust in case the 
sale proceeds are not sutficient to pay off the decree 
money—the decree-holder’s claim is not against the 
person or tha personal property of the trustees—the 
application is fit to be dismissed " 

The learned Subordinate Judge then 
passed the following order on March 30, 
1932 :— 

“A simple mortgage always implies a general 
liability to pay the debt and as such the trustees are 
liable to satisfy the mortgage debt out of the entire 
trust property in their hands as the debt was 
incurred on behalf of all of them and through its 
president. The defendants are all sued as 
trustees and there is no danger of attach- 
ment of their personal properties to satisfy their 
liability under the decree Jt was conceded by the 
applicant's Advocate that this could be done only if a 
wrong interpretation was given and the defendants 
were held liable in their own individual or private 
capacities. In the circumstances the application 
under ss, 152 and 151 of the Civil Procedure Code, does 
not lie and is rejected with costs.” 


We have heard the learned Counsel on 
both sides at some length. In our opinion 
there is nosubstance in this revision. We 
may or may not agree with the reasons 
given by the learned Subordinate Judge 
in his order, dated March 30, 1932, quoted 
above, for rejecting the defendant's appli- 
cation for amendment of the decree, but 
we are of opinion that their application 
should not be granted in the circumstan- 
ces of the case. 

In the first place, we are not prepared 
to accept the contention that the decree, 
which was passed by the learned Subordi- 
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nate Judge op December 5, 1929, does not 
agree with the judgment. The learned trial 
Judge had ordered. that “a preliminary 


decree for sale be made.” By passing 
this decree he must be taken to have 
meant that the decree should be in the 


form prescribed by Appendix D, Form No. 
4 of the Code of Civil Procedure, for a 
preliminary decree for sale. That form 
was in force atthe time the decree was 
passed. He did not grant relief “OC” in 
the plaint mentioned above, in terms, but 
al, 3 of 
Worm No. 4 and signed the decree which 
was prepared in that form. The presump- 
tion is that when he signed the decree he 
satished himself that it had been prepar- 
ed in accordance with the judgment: See 
O. XX, r.7, Sch.I, Civil Procedure Code. 
A presumption arises unders. 114 of the 
Evidence Act as tothe legality and correct- 
ness of a court’s proceedings. The effect 
of the refusal of the learned Subordinate 
Judge to grant relief “C” in terms, need 
not, and should not, be considered in these 
proceedings. It is sufficient to find in these 
proceedings that the learned trial Judge 
had passed the preliminary decree in 
Form No. 4 containing ci. 3 in question 
and that preliminary decree isthe decree 
to which he had referred in his judgment. 
In the second placé, we think the defend- 
ants are notentitled to ask the court to 
exercise its discretion in amending the decree 
in the circumstances of the present case. 
Under s. 152 of the Code of Civil Procedure, 
there is no right in any party to have a 
clerical or arithmetical mistake corrected. 
The matter is left to thediscretion of the 
éourt and the discretion has to be exercised 
in view of the peculiar facts of each case. 
We cannot say, sitting in revision, that 
the learned trial Judge failed to exercise 
his jurisdiction or that, in the exercise of 
his jurisdiction, he acted illegally or with 
material irregularity. The defendants did 
not appear to contest thesuit. The preli- 
minary decree, to which objection has 
now been taken (with reference to cl. 3) was 
passed on December 5, 1929. They pre- 
ferred no appeal from that decree and 
allowed it to become final. Now they have 
filed the present application for amend- 
ment of the decree after the property has 
been sold and the decree-holder has be- 
come entitled to apply for a personal de- 
cree for the amount of the balance under 
O. XXXIV, r. 6 of the Code of Civil 
Procedure. It appears that the defend- 
ants, finding that the Full Bench ruling 
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of this court in the case of Ram Nath v. 
Nageshwar Singh (1), was against them on 
the point under consideration, thought of 
making the present application for amend- 
ment. It was held in Ram Nath’s case (1) 
that a preliminary decree for sale on a 
mortgage passed exactly in the form 
of decree laid down in No.4 of Appen- 
dix D, of Act V of 1908, Civil Procedure 
Code, declaring that 

“if the net proceeds of the sale are insufficient to 
pay such amount and such subsequent interest and 
costs in full, the plaintiff shall be at liberty to apply 
for a personal decree for the amount of the balance” 
constitutes an application which is detri- 
mental to the defendant and which must 
be regarded as awarding the plaintiff a 
personal decree in the event of the proceeds 
of the sale being insufficient but merely 
leaving it open to him to apply for a 
personal decree in such event, and if a 
party aggrieved by a preliminary decree 
does not appeal from it, he is, under s. 97 
precluded from disputing its correctness 
afterwards. If a court passes a composite 
decree combining a decree for sale and a 
personal decree, the decree is valid and 
the personal decree, though made at the 


time of the decree for sale, operates 
at a future date when the sale 
takes place and fails to satisfy the 


mortgage debt—See also Suraj Bakhsh v. 
Munno Bibi (2); Lala v. Amir Haider (3) 
and Magbool Ahmad v. Durga Prasad (4). 
Having failed to appeal from the preli- 
minary decree, containing the clause in 
question, the defendants now want to gain 
their object in a 
making the present application for amend- 
ment of the decree. In our opinion they 
should not be allowed to do so. The de- 
fendants’ learned Counsel has referred to 
the decision of a Bench of the Court in 
Tirbeni Singh v. Muhammad Musharraf Ali 
(5). That case is distinguishable from the 
case before us. In that case the decree was 
passed on the basis of a compromise and it 
was held that when it is perfectly clear 
that the intention of the Judge who passed 
a decree was merely to pass the decree in 
terms of a compromise entered into ina 
mortgage suit and there was nothing in 


(1) 126 Ind. Cas. 689; 7TOWN774; A IR 1930 
Oudh 378; Ind. Rul. (1930) Oudh 417 (F B). 
Ind. Rul 


(2) 124 Ind. Oas. 669; 60 W N 974; 
#1930) Oudh 285. 

(3)123 Ind. Cas. 215; 6 OW N 969; AI R 1930 
Oudh 10; Ind Rul. (1930) Oudh 167. 

(4) 144 Ind. Oas. 931; 10 O W N 653; AIR 1933 
Oudh 352: 6 R D 17. 


(5) 134 Ind. Oas 1009; 8 O W N 1121; Ind. Rul, 
(1931) Oudh 417; A LR 1931 Oudh 4224 
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the compromise to indicate an intention on 
the part of the mortgagor to make himself 
personally liable for any deficiency arising 
after the sale of the mortgaged property, a 
clause in the preliminary decree providing 
that if the net proceeds of the sale are in- 
sufficient to pay the decretal amount, the 
mortgagee shall be at liberty to apply for 
a personal decree for the amount of the 
balance, is contrary to the judgment and 
contrary to the terms of the compromise 
and an application for amendment of the 
preliminary decree must succeed under 
s. 152 of the Code of Civil Procedure. 
There is no such decree (compromise decree) 
before us in the present case. 

The result is that the application fails and 
must be dismissed. Hence we dismiss the 
application with costs. 


N. Application dismissed. 


CALCUTTA HIGH COURT. 
Original Suit No. 837 of 1931. 
January 9, 1933. 

LorT- WILLIAMS, J. 
KANDARPAMOHAN GOSWAMI— 
PLAINTIFF 


versus 
AKSHAYACHANDRA BASU — 


. DEFENDANT. 

Hindu Law—Deed of settlement—Construction— 
Religious endowments—Shebaitship—Rules as to 
succession—Gift to unborn persons, if valid—Succes- 
sion to shebaitship—Provision for succession of some 
heirs to the exclusion of some others—Validity of, 

A deed of settlement by a Hindu must, so far 
as is possible, be construed ‘in accordance with 
Hindu Law. 

A document ought to be construed in such a way 
that the intention of the msker shall be given effect 
to, so far as his meaning can be ascertained from 
the document, and so far as his intention is in ac- 
cordance with law. If, therefore. a gift is made toa 
certain person and his heirs according to a line of suc- 
cession and not in accordance with the law of inherit- 
ance the gift may be valid so far as those persons are 
concerned who are qualified to take as a gift, though 
not by way of inheritance, [p 314, col 2] 

The office of shebait is a kind of property and not 
merely an office, and the rules laid down in the case 
of Tagore v. Tagore (1) apply to it. Thus, although 
the settlors may provide for succession to the office, 
they must not in so doing attempt to create an 
estate unknown to Hindu Law, and a provision 
that the succession is to be held by certain heirs of 
the founder to the exclusion of others in a line con- 
trary to the Hindu Law of inheritance is invalid. 
This rule, applies equally to a provision for succes- 
sion by certain heirs or descendants of a shebait 
who has been validly appointed, to the exclusion of 
others among his heirs or descendants, who, but for 
the provision, would have rights of inheritance, [p. 
314, cols. 1 & 2.] 
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Subject to certain statutory exceptions, a gift can- 
not be made to a person who is not in existence at the 
time of the gift [p. 314, col 2.] 


Messrs. J. C. Hazra and S. Hazra, for the 
Plaintiff. 

Messrs. S. N. Banerjee (Jr) and H. C. 
Majumdar, for the Defendant. 

Judgment.—By a deed of settlement, 
dated September 13, 1916, Surabals, Dasee 
and Sarojabala Dasee dedicated a certain 
piece of land and a temple and a house erected 
thereon to a certain deity, which they had 
installed and consecrated therein, and ap- 
pointed themselves as shebaits and conveyed 
to themselves, as such shebaits, the said 
properties upon trust, to supervise and 
manage the sheba and periodical festivals 
thereof, and defray the expenses out of 
money to be paid to them by trustees of the 
temple, derived from properties to be settled 
thereafter for the maintenance of the sheba. 
The shebaits were to have no proprietary 
interest in the temple, land or house, but 
were to be entitled to a share of the daily 
offerings. The deed further provided that 
the settlors should be the shebaits for 
their lives, with power by deed or will to 


‘appoint their successors: 


‘In default of such appointment by the said Sreemati 

Surabala Daseee, her spiritual guide, Babu Mahendra- 
nath Ohatterji of Salkea, or, in case of his death, his 
eldest male heir, and in like default by the said 
Sreemati Sarojabala Dasee, her spiritual guide, 
Babu Harimohan Goswami or in case of his death, 
his eldest male heir, jointly with the survivor of the 
said settlors and after the death of both of the said 
settlors, and in default of such appointment as 
aforesaid the said two spiritual guides or their or 
his eldest male heir shall act as joint shebaits of 
the said deity, and thenceforth the future shebaits 
shall consist of the eldest male descendant of the 
said Mahendranath Chatterji and the said Harimohan 
Goswami, provided always that every future shebait 
of the said deity shall have like power to nomi- 
nate and appoint by deed or will his successor in 
office. ” 
_ Im case any shebait should become 
incapable or unfit, he could be removed, 
and the person next entitled to become 
shebait was to succeed in his place, and 
on failure thereof, the trustee or trus- 
tees for the time being of the temple and 
the dedicated properties was to nominate 
and appoint a proper shebait in the office, 
it being the intention of the settlors that 
at no time should there be less than two 
shebaits of the deity. 


By an indenture made at the same time, 
Sarojabala Dasee, in order to provide for 
the maintenance of the sheba, settled the 
whole of her property including certain 
property in Calcutta, on trust, and appoint- 
ed the defendant Akshaychandra Basu to 
act as trustee, with power to manage the 
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said prope ‘ty ‘and to supervise the manage- 
ment of the shebaits appointed underthe 
deed of dedication, and apply the income 
to be derived from the settled property as 
therein directed, and appoint shebaits in 


.case of failure under the terms of the deed 


of dedication. By her will, dated Decem- 
ber 29, 1916, Sarojabala Dasee left all 
her property on trust to the said Basu, to 
secure anincome for the maintenance of the 
sheba and by a further settlement, dated 
March 18, 1917, she made a further 
settlement dedicating the Calcutta prop- 
erty to the deity. 

Sarojabala acted as shebait until she 
died in April 1917, without appointing 
her successor. Thereupon, the said Hari- 
mohan Goswami acted as shebait. Surabala 
never acted as shebait. On July 19, 1921, 
Harimohan Goswami died, without having 
appointed any successor. Thereupon, the 
plaintiff acted as shebait in his place. On 
April 20,1931, Surabala died without 
appointing her successor. In this suit, the 
plaintiff, who is the only son and there- 
fore the eldest male heir of Harimohan 
Goswami alleges that he is the shebait 
under the terms of the deed of dedication 
and sues defendant No.1, A. ©. Basu, as 
trustee of the Thakur and of Sarojabala’s 
property and defendant No. 2, Abinash- 
chandra Chatterji, as shebait, on the ground 
that he succeeded Surabala under the 
terms of the deed, being the eldest male 
heir of Manendranath Chatterji. Both the 
plaintiff and  Abinashchandra_ Chatterji 
were alive at the time when the three deeds 
and the will were made. 

The plaintiff states that defendant No. 1 
has failed to carry out the- directions 
contained in the deeds of settlement and 
dedication and claims various reliefs against 
him. No relief is claimed against defen- 
dant No.2. Further, he makes a claim 
against defendant No. 1, in respect of 
another idol, which belongs to defendant 
No.1. In my opinion this claim cannot 
be made in this suit, which is brought 
against defendant No. 2 in his representa- 
tive capacityonly, by the plaintiff as the 
shebait of a different idol. By his written 
statement,- defendant No. 1 asks the Court 


to construe the deeds and decide whether . 


the plaintiff and Abinashchandra Chatterji 
or either of them is entitled to be shebait. 
He further alleges that -the plaintiff is a 
person of licentious and criminal habits 
and unfit to be a shebait, and that he 
has brought this suit to forestall defend- 
ant: No. 1, who was about to take steps 
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to remove him from the offite of shebatt. 
Defendant No. 2 says that the plaintiff has 
wrongfully excluded him from acting 
as shebait. 

The following issues were raised: (1) 
That the plaintiff is not a shebatt, 
has no right to sue because; (a) the 
settlors were not the founders of 
the sheba; (b) the deed of dedica- 
tion prescribes a line of inheritance 
unknown to the Hindu law. (2) That 
the plaintiff is not ashebait, on the ground 
that, as no property was given to the 
idol, the dedication was not valid. (3) 
That the suit was not brought in the name of 
the idol as it should have been. (4) That 
the suit is time-barred. (5) That the 
plaintiff has been paid already more 
than he is entitled to, and that itisfor him 
to account to the defendant and not vice 
versa. (6) That the personal claim with 
regard to theother idol cannot be included 
in the suit. 

I have already decided the ` last issue 
in favour of the defendant. Issue No. 9 is a 
matter of account and I have not inves- 
tigated it. No.4 has not been pressed and, 
in my opinion, the suit is not barred by 
limitation. I find No. 3 in favour of the 
plaintiff. It is sufficient in this case-for 
the plaintiff to bring the suit in his own 
name, but in his representative capacity 
as shebait of the named idol. There is no 
substance in No. 2, which I find in favour 
of the plaintiff. Apart altogether from the 
property settled in the hands of the 
trustees, the deed of dedication vested a 
temple, a dwelling-house and a price of 
land in the hands of the shebaits. As 
to Issue No. 1 (a), I hold that Surabala and 
Garojabala were the founders of the 
sheba as appears from the deed of dedi- 
cation. 4 

There remains to be decided Issue No.1 
(b), upon which defendant No. 1 has mainly 
relied, This raises questions which are 
not free from difficulty, but certain rules 
are now beyond dispute. The settlors were 
Hindus, and the deeds, must be 
construed, so far as is possible, in 
accordance with Hindu Law. The office of 
shebait is a kind of property and not 
merely an office, and the rules laid down 
in the case of Tagore v. Tagore (1) apply 
to it: Manohar Mukherji v. Bhupendranath 
Mukherji (2). Thus, although the settlors 


(1) 9 BLR 377;1 A Sup. Vol. 47; 18 W R359; 2 
Suth. 692; 3 Sar. 82 (P O). 

"(Q) 141 Ind. Oas. 544: AIR 1932 Oal, 791; 60 O 
452; 310 W N 29; 56 O LJ 468(FB). 
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may provide for succession to the office, 
they must not, in so doing attempt to 


create an estate unknown to Hindu Law, 
and a provision that the succession is to 
be held by certain heirs of the founder 
to the exclusion of others in a line contrary 
to the Hindu Law of inheritance is in- 
valid. This rule, in my opinion, applies 
equally to a provision for succession by 
certain heirs or descendants of a shebait 
who has been validly appointed, to the 
exclusion of others among his heirs or 
descendants, who, but for the provision, 
would have rights of inheritance. Sub- 
ject to certain statutory exceptions, which 
are immaterial in the present case a gift 
cannot be made to a person who is notin 
exisience at the time of the gift. On the 
other hand, a document ought to be con- 
strued in such a way that the intention 
of the maker shall be given effect to, so 
far as his meaning can be ascertained 
from the document, and so far ashis in- 
tention is in accordance with law. If 
therefore a gift is made to a certain 
person and his heirs according toa line 
of succession, not in accordance with 
the lawof inheritance, the gift may be 
valid so far as those persons are con- 
cerned who are qualified to take 
as a gift though not by way of inherit- 
ance. 

Applying these principles to the facts 
of this case, it is clear that the settlors 
attempted to provide for succession to 
the office of shebait, partly by way of 
gift and partly by way of inheritance 
and that the latter part is invalid because 
it is contrary to law. The former part is 
valid, because it provided that. at the 
death of Sarojabla, and in default of 
appointment by her by deed or will, 
her successor-in-office should be Hari- 
mohan Goswami, with a like power to 
appoint, and Harimohan Goswami was 
alive at the time of her death and ac- 
cepted the gift. Similarly, in my opi- 
nion, defendant No. 2, A. C. Chatterji, was 
validly appointed. The deed provided 
that at the death of Surabala, Manin- 
dranath Chatterji, or, in case of his death, 
his eldest male heir, should be her successor, 
This, in my opinion, means, that if Ma- 
nindranath Chatterji is dead at the time 
of Surabala’s death then his eldest male 


heir is to take by way of gift. Mani- 
ndranath Chatterji was dead at that 
time, and A. C. Chatterji, was his eldest 


male heir, and was then alive, and accepted 
the gift, and acted as. shebait, sọ 
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far as he was allowed to do so 
plaintiff. 

The only question therefore which re- 
mains is whether the plaintiff can be said 
to have taken by way of gift over upon 
the death of his father Harimohan Goswami, 
or whether he could only take by way of 
inheritance, under a provision which was 
and is invalid. That depends upon whe- 
ther an intention that he should take by 
way of gift over can be ascertained from 
the document. He was alive, and was the 
eldest male heir of Harimohan Goswami 
at the time when thesettlement was made, 
and therefore may have been within the 
contemplation of the settlors as an in- 
dividual apart from his heirship. In my 
opinion the deed does not provide for a 
gift over to the plaintiff upon the death of 
Harimohan Goswami. It means only, as I 
have already stated, that if Harimohan 
Goswami happens to be dead at the time 
“when Sarojabala dies, without having 
made any appointment, then his eldest 
male heir is to take by way of gift, but 
not otherwise. If Harimohan Goswami 
happens to be alive, then he is to take 
by way of gift, and after his death his 
eldest male heir is io take by way of 
inheritance. This distinguishes the pre- 
sent case from Madhavrao Ganpatrao Desai 
v. Balabhat Raghunath (3). 

Itis just possible to argue, though 
this argument was not raised by Counsel 
on behalf of the plaintiff that although 
the gift vested in Harimohan Goswami, 
at the deathof Sarojabala, and upon his 
death, without having made any ap- 
pointment, the right of appointment then 


by the 


vested in the trustees as provided 
in the deed ; yet the deed further provi- 
ded that, after the death of both the 


settlors, and in default of appointment 
by them, the two spiritual guides, or their 
or his eldest male heir should act as 


shebaits, and therefore the’ shebaitship 
vested in the plaintiff by way of gift 
upon the death of Surabala. Such a gift 


would be of an uncertain and shifting 
character, somewhat similar to that which 
was described in Tagore v. Tagore. (1), 
and in my opinion, was never intended 
by the settlors. The result is that the 
plaintiff has not been appointed validly as 
shebait, andis not a shebait under this 
settlement. Consequently, he cannot 


(3) 107 Ind. Cas, 119; AIR 1928 PO 33; 52B 
176; 55 I A 74; 30 Bom. L R 282: 47 OLJ 188; 54 
M L J 245: .27L W 400; ILT 40 Bom. 86; 26 A LJ 
560; 32 O W N 925 (P 0). 
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bring this “suit, and there must be 
judgmentinfavour of the defendants with 
costs. ` 

N. Suit dismissed. 


RANGOON HIGH COURT. 
Crimina] Appeal No. 750 of 1933. 
July 11, 1933. 

Ba U AND Douyksty, JJ. 
NGA PO NYEIŅ— APPELLANT 
VeETSUS 


5 EMPEROR — Opposite PARTY. 
Penal Code (Act XLV of 1860), ss. 802, S0k—Murder 


and culpable homicide not amounting to murder— 
Distinction between—Intention to kill : 
Roughly, the distinction between s 202 and 


s. 304, Penal Gode, is this: Where the intention to 
kill is present, the act amounts to murder: where 
such an intention is absent, the act amounts to 
culpable‘-homicide not amounting to murder. To 
determine what the intention of the offender is, each 


case must be decided on its own merits. No hard 
and fast rule can be laid down [p. 317, col. 
1 

Where the accused gave a blow to the deceased 


with the wooden handle ofa hoe measuring 3’ 10" 
and weighing 82 tolas, and it appeared that 
the accused gave only one blow on the spur of the 
moment on the thinner part of the head: 

Held, that the weapon could not be said to bea 
formidable one and that as the intention to kill 
could not be presumed, the offence was culpable 
homicide not amounting to murder 


Criminal Appeal from an order of the Ad- 
ditional Sessions Judge, Mawlaik dated 
May 26, 1933. 6 

Mr. wau g Kya, forthe Appellant. < 

Ba U, J.—The facts that are not in dis- 
pute in this case are these: One Po On owned 
a piece of house site together with a house 
standing thereonat Naungsankyin village, 
Homalin Township. The house and its site 
later got into the possession of one Kyaw 
Zaw. Kyaw Zaw sold the house site to one 
Po MyaforRs. 10 after dismantling the 
house andtaking away the materials. Po 
Mya in turn sold the site to the appellant 
Po Nyein,for Rs. 10, Inthe meanwhile the 
headman, Tun Lon, P. W. No. 1, who was the 
nephew of the deceased, Aung Tun, gave 
the whole house site to Aung Tun and gave 
him permission to build a hut thereon. 
Whenthe appellant came to hear of it, he 
went and represented the matter to the 
headman and the village committee, saying 
that he wasthe owner of it as he had pur- 
chased it from Po Mya for Rs. 11 where- 
upon the headman said that he would re- 
fer the matter to court. The appellant asked 
him not to and said that he would be 
satisfied if the site were divided equally 
between him and Aung Tun. Inthe morn- 
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ing of February 16, 1933, the -headman and 
members of the village committee went to 
the site and divided ıt equally between the 
deceased, Aung Tun and the appellant 
and the headman asked the deceased to pay 
Rs. 5-8-0 tothe appellant for the portion 
that was given to him. The deceased agreed 
to do so. 

At about 3 P. M., that day the deceased 
and his wife, Ma E, went to the land to 
level the ground and mark offthe portion 
which was given tothem. wither about 
the time they arrived or just a few minutes 
before they arrived —the evidence on this 
point is not quite clear—the appellant arriv- 
ed with Ba Shin, Po Aung, Po Si and 
Aung Tun and started digging holes for 
the purpose of erecting posis. The deceased 
and his wife also started erecting a fence 
marking off the portion that was given to 
them. This ledto a dispute between the 
deceased and the appellant, and, in the 
course of thedispute the appellant struck 
the deceased once with the handle of a 
hoe, The deceased fell and without 
Tegaining consciousness died on the 
following morning onhis way to Homalin 
hospital. 

Besides Ma E, Ba Shin, Po Aung, 
Po Si and Aung Tun, there was also a man 
called Chit Ti who witnessed the assault, 
Chit Ti arrived on the scene when the 
deceased and the appellant began having a 
dispute. There are two different versions 
given by these alleged eye-witnesses as to 
how the appellant came to assault the 
deceased. One version is given by Ma E, 
Chit Ti and Aung Tun, while the other is 
given by Ba Shin, Po Aung and Po Si. The 
version given by Ma E, Chit Ti and Aung 
Tun briefly stated is that the appellant 
went up to the deceased andstruck him on 
the head withthe handle of a hoe in the 
course of the dispute resulting from the 
destruction of the deceased’s fence by the 
appellant; while the version given by the 
other three is that when the appellant tore 
down the fence Ma E went up tothe ap- 
pellant and struck him on his knee with 
the handle of a hoe; that the appellant when 
hit by Ma E knocked off the hoe from her 
hand with the handle of his own hoe; that 
thereupon, the deceased picking upa 
b&mboo stick about the size of a man's 
wrist and overtwo cubits in length went 
towards the appellantand hit him saying 
“Why have you hit my wife?’ and that 
the appellant in self-defence hit the deceased 
on the head once with the handle of his 


hoe, 
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“then said that he would go and report the 
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The version given by these three men, 
Ba Shin, Po Aung and Po Si was not 
believed by the learned Additional Sessions 
Judge. We have read the evidence and 
we agree with the learned Additional Sessions 
Judge in thinking that the version given 
by these three menis not worthy of credit 
[After examining the evidence of Po Aung, 
Po Siand Ba Shin, and rejecting them 
all his Lordship proceeded}. In the case 
of the other three witnesses, Ma E Chit 
Ti and Ana Tung, even rejecting Ma E's 
evidence on the ground that she, being the 
wife of the deceased, would be likely to give a 
prejudiced account of the affair, nocriticism 
can be levelled against that of Chit Ti 
and Aung Tun. Of these two Chit Ti and 
Aung Tun, the account given by the former 
is fuller than the one given by the latter 
and has the ring of truth right 
through. Imay qnote what he said. Hé 
said: 

“The accused broke down the fence with a hoe 
something like the hve and handle which are 
exhibits before the court, The deceased, as soon 
as he found that accused had broken down his 
fence asked me to witness what had occurred aod 
a 
to the headman. As the -deceased was Pene 
the compound which was enclosed by a fence 
the accused stepped forward and coming up behind 
him struck the deceased with the handle of a 
hoe. . .. . As soon as he was hit the 
deceased fell down onhisleft side. . ..... 
After the accused had felled deceased with the blow 
that I have already described the deceased's wife 
(Ma E; tried to hit the accused with a  stick’of 
some kind.” 

He is corroborated on all esential points 

by Aung Tun and on their evidence we 
hold that the plea of the exercise of the 
tight of private defence as -pleaded by 
the appellant fails. The question now 
is: What offence has the appellant com- 
mitted? On this point the finding of the 
learned Additional Sessions Judgeis as 
follows: 
“This exhibit (Ex. 1) is a most deadly weapon 
and since the accused used it in a most cowardly 
manner that is from the back anda little to the 
side of the deceased and with great force, there 
can be no doubt thathe intendedor knew him- 
self tobe likely to cause the death of the de- 
ceased.” 

This finding is- not a finding that the 
offence which the appellant has committed 
was murder but culpable homicide not 
amounting to murder. Section 299, Penal 
Code, explains what culpable homicide 
means. Section 300, Penal Code, says that 
culpable homicide becomes murder if it 
falls within one of the classes mentioned 
therein. If it does not fall within one of 
the classes enumerated in s, 300, or ifthe 
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offence of murder comes within one of the 
exceptions tos. 300, then it comes within 
the purview ofs. 304 Penal Code. Roughly 
the distinction between s. 302 and s. 304, 
Penal Code, is this: Where the intention to 
kill is present,the act amounts to murder; 
where such an intention is absent, the act 
amounts to culpable hemicidenot amounl- 
ing to murder. To determine what the 
intention of: the cffender is, each case 
must be decided on its own merits. No hard 
and fast rule can in my opinion be laid 
down. In the present case the weapon used 
was the wooden handle of a hoemeasuring 
3’ 10” and weighing 82 tolas. It 
could not therefore be said to be a very 
formidable weapon. Besides, the appellant 
. gave only one blow on the spur of the 
moment and the blow fell according to the 
medical evidence on the thinner part ofthe 
head. Therefore the intention to kill could 
not be presumed. This. case is practical- 
ly on allfours with the case of Baba Naya 
v. Enperor (1) where the accused gave 
only one below on the head with a weapcn 
weighing 624 tolas and measuring 82 inches 
in length. The trial Court convicted the 
scones of murder. On appeal Brown, J., 

eld: 

‘Tke blow was struck suddenly on the ‘spur 
of the momentand in the words of the Sessions 
Judge himself it seems probable that if the ap- 
pellant had any coherent idea at all it was more 
after this style: “I will give the brute a whack on 
the head Take that’ I do not think the blow 
in the present case has been shown to be so serere 
as to justify a departure from ths general rule 
that when one blow only is delivered witha stick 
the intention requisite for murder cannot be 
presumed.” - . fe. 

For all these 1easons we hold that the 
offence which the appellant has committed 
was not murder but culpable homicide 
not amounting to murder, and the convic- 
tion and sentence of death passed by the 
Additional Sessions Judge are set aside. 
We find the appellant guilty under s. 304, 
Part I, Penal Code, and sentence him to 
ten years’ rigorous imprisonment. 

Dunkley, J.—I agree. 

N. < Conviction altered. 


(1) 109 Ind. Cas. 215; A IR 1925 Rang. 64; 29 Cr. 
L J 487.5 R 817. 
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MADRAS HIGH COURT. 
Appeal against Appellate Order No. 2 
of 1929. 
December 1, 1932. 
PAKENHAM WALSH, J. 
VALLURI SURYAPRAKASA RAO— 
DEFENDANT— APPELLANT 
versus 
BHAMIDIPATI VENKATA 
DIKSHITULU AND ANorHER—PLAINTIEFS— 
RESPONDENTS. 


Code (Act V of 1908),8. lI— . 
proceedings—Iix parte 


Civil Procedure 
Res judicata—Execution 
orders without specific notice ‘of claims, whether 
operate as resjudicata— Principles discussed— Suit 
for specific performance— Compromise decree— 
Construction—Execution of sale deed delayed— 
Purchaser getting to possession—Vendor’s right to 
claim interest on equitable grounds, 

A compromise decree passed in a suit for specific 
performance provided that the lst and 3rd defend- 
ants should execute a sale deedin favour of the 
plaintiff, and the said document be filed for regis- 
tration on May 30,1917, at the expense of the 
defendants, who should get it registered, that the 
plaintiff do pay tothe defendants Rs. 4,570-8-0 
settled to be paid before the Registrar at the time 
of registration. lt was further provided that if the 
plaintiff cannot pay the amount before the Registrar 
on the aforesaid due date, that is, on May 30, 1917, 
the defendants should recover the amount thence 
forward with interest at 12 annas percent per month 
till the amount is paid; the sale deed was not executed 
or got ready by the defendants on May 30, 19.7, 
and the plaintif having got into possession of the 
land did not trouble himself to execute the decree, 
and get thesale deedexecuted by court. The sale 
deed was executed on December 17, 1924 and the 
‘4th and 2nd defendants applied asking the court to 
call upon the plaintiff to deposit the amount in court 
with interest from May 30,1917. Notice issued to 
the plaintiff on this application did rot convey 
any specific construction that such interest was 
claimed. In a subsequent application for the same 
relief: 

Held, ‘that the reference to interest in the 
decree contemplates it as due from and after the 
date of the execution of the document but interest 
should be allowed from May 20, 1917, on equitable 
considerations as the plaintiff was in possession of 
the property: Ratanlal Chunilal v. Municipal Commis- 
sioner for City of Bombay (1), Mrs. A Tomlinson v. W. 
F. Harding (2), relied on, [p 318, col. 2; p. 319, ool. 1.] 

Held, further that asthe previous application did 
not convey any information that it contained -a claim 
forinterest from May 30, 1917, an order made 
on it cannot be res judicata on the question of the 
right to recover interest in the subsequent appli- 
cation, [p 319, col. 2.] ; 

{Principles regulating the application of the rule 
of res judicata to execution proceedings discussed.] 
[Case law reviewed ? ie 

Appeal against an order of the District 
Court, East Godavari at Rajahmundry, 
dated March 26, 1928, and made in A. 5. 
No. 212 of 1926, preferred against the order 
of the Court of the Subordinate Judge, 
Rajahmundry, dated August 2, 1926, and 
made in E. P. N. 30 of 1926, in O. S. 
No. 9 of 1916 onthe file of the Court of the 
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Additional Subordinate Judge, Cocanada. 
Mr, C. Rama Rao, for the Appellant. 
Messrs. G. Lakshmanna and G. Chandra- 

sekhara Sastri, for the Respondents. 
Judgment.— The respondent in this 

second appeal had filed a suit for specific 
performance against three defendants with 
regard to the execution io him of a sale 
deed. A compromise decree was passed. 
The main terms of the decree were, that 
the first and third defendants should exe- 
cute a sale deed in favour of the plaintiff, 
and the said document be filed for regis- 
tration on May 30, 1917, at the expenses of 
the defendants, who should get it register- 
ed, that the plaintiff do pay to the defend- 
ants Rs. 4,570-8-0 settled to be paid before 
the Registrar at the time of registration, 
that the defendants do receive the said 
sum, that a certain Kadapa should be 
cancelled, and the registered sale deeds exe- 
cuted in favour of the husband of the first 
defendant, and that this Kadapa and 
certain other documents should be handed 
over to the plaintiff, that as the second de- 
fendant did not join with defendants Nos. 1 
and 3 in the execution of this document 
and had become ex parte, and an ex parte 
decree had been passed against him, in his 
place the document should be signed by 
the court and registered, “In case the sale 
deed cannot be executed and filed for the 
purpose of registration in due time, there- 
upon an execution app-ication shall be 
filed in court and sale deed shall be caused 
to be executed”, that the plaintiff should be 
entitled to have the costs of such proceed- 
ings deducted from the sale amount, that 
the plaintiff should pay Ks. 200 in respect 
of past kists due to. defendants within two 
months separately to defendants Nos. 1 and 

3, that the defendants should give up all 

the rests of the kist, that each party should 

bear their own costs, that from Fasli 1326 

(1916-17) the plaintiff should enjoy the suit 

land with all absolute rights and that if 

the plaintiff cannot pay the amount before 
the Registrar on the aforesaid due date, 
that is, on May 30,1917, the defendants 
should recover the amount thenceforward 
with interest at 12 annas per cent per month 
till the amount is paid. 

As defendants Nos. 1 and 3 were quarrel- 

“ling among themselves as regards their 

shares of the purchase money, the sale deed 

was not executed or got ready by the de- 
fendants on May 30, 1917, and the plaintiff 

having got into possession of the land did 

not trouble himself to execute the decree, 

and geb the sale deed executed by court. 


SURYAPRAKASA RAO V. VENK ATA DIKSHITULU 


M6ic 


On the other hand the defendants filed E. 
P. No. 49 of 1917 on the temporary Sub- 
Court of Cocanada, and after notice the 
plaintiff appeared by a Vakil and put ina 
counter on October 19, 1917, in which he 
said he was ready to pay the money as per 
the decree, but that the defendants Nos. 1 


and 3 were attempting to receive all the 


money from him after themselves executing 
the sale deed without the second defendant. 
As the sale deed was not registered within 
the time allowed the- proceedings were stop- 
ped. Next came an Execution Petition on 
September 5, 1923, as a result of which a sale 
deed was executed on December 17, 1924. 
Another E. P. No. 5 of 1924, was put in on 
January 10, 1924 but apparently dis- 
missed without orders. The present E. P. 
No. 20 of 1926 was put in on January ` 
18, 1926. The fourth defendant, the pre- 
sent appellant, and the second defendant 
filed this Execution Petition in which they 
asked the court to issue notice to the 
plaintiff of the proceedings and also direct 
him to deposit into court the amount due 
to defendants Nos. 2 and 4 in respect of 
the sale deed executed by them in favour 
of the plaintiff, and deliver the sale deed 
to the plaintiff. In this petition they claim- 
ed interest from May 30, 1917, till January 
10, 1924. The plaintiff was absent and the 
court made an order that he should deposit 
Rs. 7,489-11-6 in 10 days and take delivery 
of the sale deed. In default the property 
in the sale deed would be put up for sale 
and the amount realised. This amount 
includes the interest but not the costs claim- 
ed in the petition. The plaintiff paid 
about Rs. 2,000 under this decree but ob- 
jected to paying interest from “May 30, 
1917. It was urged beforethe learned Subor- 
dinate Judge that the matter was res 
judicata owing to the order in E. P. No. 5 
of 1924. The learned Subordinate Judge 
found against this contention. He held, 
however, that under the decree the interest 
claimed was due. The District Judge also 
held that the matter was not res judicata 
but that interest was not due. under the 
decree as from May 30, 1917, so awarded 
only interest from February 16, 1924, when 
the plaintiff-respondent had notice that the 
deed has been executed. The fourth de- 
fendant in E. P. No. 20 of 1926 has appeal- 
ed against this order. 

The first question is from what date the 
interest claimed as under the compromise 
decree is due. I agree with the learned 
District Judge that the reference to interest 
in the decree contemplates it as due from 
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and after the daté of the execution of the 
document.. The words “if the plaintiff can- 
not pay the amount before the Registrar at 
his office on the aforesaid due date” cannot 
possibly mean, in my opinion, “if he can- 
not pay the amount because the defendants 
have not executed the document”. Under 
such a construction the defendants would 
be entitled to recover the whole amount 
of the purchase money, and also interest 
thereon without executing any sale deed. 
That is clearly an impossible construction. 
The trial Court says that the plaintiff 
“did not deposit the money into court even then (on 
October 19, 1917, when he put his counter in E P, 
No 4) of 1917) or after he was personally served 
with notice in E P No. 5 of 1924 put in by the 
same defendants, On that petition the learned Sub- 
ordidate Judge of Cocanada even asked him to de- 
posit the money into court in 10 days. He did not 
do so. He must, therefore, be deemed to have been 
unable to deposit the money on May 30, 1917, as 
mentioned in the decree.” : 
I agree with the lower Appellate Court 
that there is no warrant for the conclusion 
that the plaintiff was unable to deposit the 
money on May 30, 1917. Then the trial 
Court says: 
“equity also demands that plaintiff should pay inter- 
est, he being in possession of the land and the de- 


fendants not being paid the consideration for the 
sale ” 


The learned District Judge does not deal 
with this plea of equity. It is argued for 
-the respondent that as the matter is one of 
specific contract between the parties under 
the compromise decree there is no question 
of equity. That would be the case if the 
point was specifically provided for under 
the contract. But what appears to have 
happened is that the contracting parties 
never contemplated that the plaintiff would 
not proceed to take out execution of the 
compromise decree if the first and third de- 
fendants defaulted in executing the sale 
deed. The condition under the decree is 
very stringent that in case the sale deed 
cannot be executed execution application 
shall be filed in court, and the sale deed 
shall be executed. 

In my view what has actually occurred is 
that neither side contemplated or provided 
for and the principle of equity would, there- 
fore, be applicable. There is a clear 
authority that it should be applied 
in such cases as these where the 
vendee is in possession of the property, 


vide: Ratanlal Chunilal v. Municipal Com- 


missioner for City of Bombay (1) and 


(1) 48 Ind. Oas. 404; 43 B 181; 17 ALJ 1; 36 ML 
J1;290 LJ 138: 
Bom. L R 114: 230 W N 441; 1UP LR(P. 0) 81; 
(1919) M W N,321 (P. 0.). : 
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Mrs. A. Tomlinson v. W. F. Harding (2). 
L would, therefore, allow the claim for inter- 
est from May 380, 1917, as the plaintiff was 
in possession of the property. 

Although this renders it not necessary to 
gointo the question of res judicata I will 
saya few words about thie. The lower 
Appellate Court has slated quite clearly - 
in this matter that the notice did not 
convey information thatthe execution ap- 
plication contained a claim for inter- 
est from May 30, 1917, for the sum under 
controversy. It was attempted to be argued 
that no notice under O. XXI, r. 22 was neces- 
sary, because there had been a previous Exe- 
cution Petition viz., E. P. No.5 of 1924. But 
as no order was passed against the plaintiff 
in this Execution Petition notice has to issue. 
A notice simply calling on the plaintiff to 
show cause why the decree should not be 
executed, without further details would 
comply with the requirements of the sec- 
tion, and when the learned District Judge 
says asa fact that the notice did not con- 
vey the information that the execution peti- 
tion claimed interest from May 30, 1917, 
it must betaken to be a fact. It has not been 
stated in the memorandum of grounds in 
this second appeal that this is a misstate- 
ment of fact. Therefore, on the first ground 
on whichthe learned District Judge has 
negatived the pleaof res juicata he is, I 
think, correct 

In the Full Bench case in Chidambaram 
Chetti v. Thetvanat Ammal (3) it was held 
by their Lordships that. want of notice 
renders a point decided in the proceedings 
of an execution petition in. the absence of 
the judgment-debtor not rés judicata and 
the learned Judges referred to Subramanya 
Aiyar v. Raja Rajeswara Dorai Sethu- 
pathi (4). At pp. 1025and 1026* Rame- 
sam, J., says thathe entirely agrees with 
the remark made by Seshagiri “Ayyar, J., 
to this effect: 

“One principle seems to be clear, and that is, 
that the party who is sought to be affected by the bar 
of res judicata should have an opportunity of put- 
ting forward his contention against such a deci- 
sion 
In the same passage the learned Judge 
repels the argument that in the course of 
the same execution application an order 
made at one stage of it would be res judi- 
cata at its further stage and says . . e 

(2) $2) Ind. Cas. 538; A IR 1930 Lah. 131; 30P L 
R 699; Ind. Rul. (1930) Lah 90; 11 Lah. L J 467. 


(3) 74 Ind Cas 155; 46 M 768; (1923) M W N 571; 
45M LJ 346; 18 L W 757;A I R 1924 Mad. 1 


.B). 
(4) 38 Ind. Oas. 627; 40 M 1016 at pp. 1025, 1026, 
*Pages of 40 M.—[Ed.] S 
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“The principle of constructive yes judicata should 
Be very cautiously applied to executicn applica- 
ions ” 


It has been argued for.theappeliaut that 
this last opinion has been overruled: by. the 
decisions of the Privy Council in Hook v. 
Administrator General of Bengal (9). 
InGadigappa v. Shiddappa (6) it is certain- 
ly stated that this opinion is overruled by 
that case. But it has been pointed out to 
me that Hook v. Administrator Gene- 
ral of Bengal (5) referred to decisions given 
at different states in an administration suit. 
Seshagiri Ayyar, J’s dictum in'the above 
case rests on’ his argument that execution 
canbe taken piecemeal. This differentia- 
tesexecution proceedings from a suit and I 
am not convinced that Hook v Admi- 
nistrator General of Benga! (5) bhas really 
overruled his view. 

At any rate, with regard to the first point 
no authority has been quoted tome over- 
ruling one of the essential elements of jus- 
tice, that if a court decides against a person 
in his absence a matter of which he had 
hot been given notice he cannot be bound 
by such decision. On this 
therefore, both courts are I consider right 
as regards the question of res judicata. 

’ The second reason given by the learned 
District Judge is that the dismissal of the 
application had the effect of vacating the 
prior order passed on the same. This 
is perhaps doubtful looking to Periaka- 
ruppa Chetty.v. Chidambara Thambiran 
7. ~ f 
£ Oneother matter I feel bound-to mention 
in connection with the recent decision of 
this court reported as Ulaganatha v. Mota- 
veedu Alagappa (8)in which I delivered 
the judgment. We followed in that case 
‘Kalyan Singh v.Jagan Prasad (9). There 
wasone peculiar feature’ in that ‘case that 
objection to the amount had been actually 
taised by the judgment-debtor and decid- 
ed by the court but on an objection raised 
to grant leave tobid at the sale. We, 
therefore, held that the point as to whether 
anything was still due under the decree 
was not raised and decided in any judicial 
or appealable orderand hence that the 


(a) 60 Ind Cas. 631; 48 C 499; 19 ALJ 366; 40M 
LJ 423: 29M L T 336; (1921)M W N 313, 38 O LJ 
e 40553 UPL RP. O) 17; 23 Bom. L R 648; 25 O W 
N 915; 14 L W 221; 48 I A 187 (P. O.). f 
(6; 83 Ind, Oas. 155: 48 B 638 at p. 617; 26 Bom. L 
R817; AIR 1924 Bom. 495. 
(7) 83 Ind. Cas. 443; 3 L W 339; (19164) 2 M WN 


(1) 122 Ind. Cas 161; A IR 1929 Mad. 903;-Ind. Rul, 
(1930) Mad. 289. 
— (9) 30 Ind, Oas: 523; 37 A 589; 13 A L J828. - 
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order pased was not operative as res judi- 
cata. The remarks at p. 904* right hand 
column, were made in discussing the orders 
made on that application. I said: 

“In dealing with this order we haveto consider 
whether the matter of anything being due under 
the decree was raised and decided, in which case 
of course it would clearly be res judicata.” 

These remarks must be read in their con- 
text. Later on I have mentioned four matters 
which have heen held as res judicata after 
service of notice on the : judgment-debtor. 
The correctness of the amount of the decree 
is notone. We held that the mere fact that 
the judgment-debtor did not at one stage of 
execution object that the amount for which 
execution was taken as stated in the sale 
proclamation was in excess .of the decree 
itself does not bar him from raising the 
plea in subsequent execution proceedings. 

I havenot been convincedthat our view 
is wrong nor that Kalyan Singh v. Jagan 
Prasad (9) has been overruled.- It was 
sought to show that the latter case had 
not been followed in other cases in Allah- 
abad. ' Gulam Mahomed Khan v. Narain 
Das (10) was a case decided many years 
before Kalyan Singh v. Jagan Prasad 
(9). In Paul Chand v. Kanhatya Lal 11) 
the question was not what amount was due 
under the decree but with regard to the 
parties from whom it was due. The learned 
Judges differed as regards. res judicata. 
In Kapur Chand v. Kanhaiya Lal (12) 
in which the matter was referred to a third 
Judge no reference was made to Kalyan 
Singh v. Jagan Prasad (9). It may be 
mentioned that in Kalyan Singh v. Jagan 
Prasad (9) the fact that the judgment- 
debtor had from time to time made certain 
payments as in the present case under the 
execution petition was held not to prevent 
him from taking exception to the total 
amount claimed under the decree. 

As Ihave pointed outin Ulaganatha v. 
Motaveedu Alagappa (8) one has to note 
what are the exact things which have been 
held to be res judicata. Omission to take 
exception to the amount erroneously set 
forth in an application for execution of a 
decree was the point with which Kalyan 
Singh v. Jagan Prasad (9) was concerned, 
and it is that with which the present case 
is concerned. Dip Prakash v. Dwarka 


(10) A W N 1901, 30. 

(11) 65 Ind, Cas. 295; 44 A 130; 19 A L J 923; AIR 
1922 AH. 247. rs 
| (19) 74 Ind. Oas. 518; 45 A 735; 21 A LJ641; A I 
R 1924 All. 34. 
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Prasad (13) was on a matter which had 
been expressly brought in the execution 
petition and so far from dissenting 
from Kalyan Singh v. Jagan Prasad (9) 
Daniel, J., expressed the opinion thatthe 
rulings on the matter of res judicata were 
not entirely consistent and that he expressed 
no opinion as to the correctness of that de- 
cision. Both Kalyan Singh v. Jagan 
Prasad (9) and Sheik Budan v. Ramachandra 
Bhunjagaya (14) are cases in which 
a decree had beenextended beyond the 
real meaning of its terms without any 
context before the court in execution pro- 
ceedings. Ram Kirpal v, Rup Kuari 
(15) which is relied on to prove res judicata 
was one where the scope of the decree was 
decided in execution proceedings after con- 
test, and so the matter became res judicata 


whether the decision was a right interpre- 


tation of the decree or not. 

I have only mentioned this inatter because 
I considerth? judgment in Ulaganatha v. 
Motaveedu Alagappa (8) clear on the points 
we decided, and 1 cannot see that there are 
remarks in it which can be taken as op- 
posed to Kalyan Singh v. Jagan Prasad (9) 
which we followed. : 

In the result the appeal is allowed and 
the decree of the first Court will be restor- 
ed with costs throughout. 

ASN, Appeal allowed. 

(13) 90 Ind. Cas 83; 48 A 201; L R 6 A 606 Civ;. 
24A LJ 91; AIR 1926 All. 71. 


(14) 11 B537. | 
(15) 6 A 269; 11 I A37; 4 Sar. P O J 489 (P. 0.) 





LAHORE HIGH COURT. 
Oriminal Appeal No. 155 of 1933. 
April 24, 1933. ` 
= BHIDE, J. 
PIRAN DITTA AND OTHERS—CONVIOTS— 
APPELLANTS : 


versus 
EMPEROR — Opposite PARTY, 
Penal Code (Act XLV of 1860), ss 149, 802~ 
. Free fight—Both sides [receiving equal number of 


injuries—Frree fight, if to be inferred—Unreliabili- 


ty of evidence to find out 
be set aside. 
A free fight means a fight when both parties in- 


aggressor—Conviction to 


tend to fight from the very beginning and go out’ 


for the purpose and then there isa pitched . battle. 
The fact that equal number. of injuries are sustain- 
ed oneither side is not sufficient to show that there 
was sucha fight. Where there-is no evidence to 
justify a finding as to a free fight, the court should 
look for evidence to see which party was the’ ag- 
gressor and in the absence of reliable evidence to 
arrive at a finding on this point, the 
entitled to’an acquittal. Ahmad Sher 
“(Uy relied om, e 5” 
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Criminal Appeal from an order of the 
Sessions Judge, Gujranwala, dated Jan- 
uary 321933. 
Dr- SAujauddin, for the Appellants: 
Maltk Ram Lal Anand, tor the Govern: 
ment Advocate, for the Crown. ` 
“ Judgment.—Hleven persons were pro+ 
secuted under ss, 302-149 and 147, Penal 
Code, for rioting and causing the death 
of one Fazal Ahmad. Five out of them, 
namely, Piran Ditta, Lal, Rahamt, Barkat 
and Ahmad Din, were convicted under 
8. 325-149, Penal Code, and sentenced to 
rigorous imprisonment for five years each. 
These convicts have preferred the present 
appeal. The material facts of the case 
were briefly as follows. There was enmity 
between the party of the deceased, Fazal 
Ahmad, and the party of the accused for 
a cosiderable time. On the day of the 
occurrence, at about noon, Fazal Ahmad 
was going out to cut fodder when he was 
waylaid and attacked by the eleven ac- 
cused. Sixoutofthem are said-io have 
been lying in ambush while the remaining 
five joined them a little later. When 
Fazal Ahmad was attacked,: he raised a 
hue and cry upon which Muhammad, Faiz 
Ahmad and Fazal reached the spot. They 
saw the accused Hassan, Lal and Barkat 
giving blows with a hatchet on the head 
of Fazal Ahmad. They tried to rescue him, 
but were themselves beaten. In the mean- 
time. the other eye-witnesses,namely, Fazal, 
Ilam Din, Hussain and Sultan also arrived. 
The assailants then left the spot. Fazal 
Ahmad was placed ona cof and was taken 
to the Gujrat Hospital; but by the time 
the party reached the hospital it was 
that he had already expired. 
The matter was reported to the Police,and 
after investigation eleven persons were 
challaned as stated above. f 
The accused pleaded not guilty. Two 
of them, namely, Lal and Rahmat, put 
forward a story that while they were re- 
turning from their well they were tihem- 
selves waylaid and beaten by the deceased, 
Fazal, Ilam Din, Hussain, Muhammad and 
Faiz. Lals ulna bone was fractured while 
Rahmat received some eleven injuries. 
Piran Ditta, who went to their rescue, was 
also beaten. In the course of the scuffle, 
it was alleged, that Fazal Ahmad accident-« 
ally received a blow given by one of his 


. own companions and that -this blow was 


responsible for his fatal- injury.. Except- 
ing .Lal, Rahmat and Piran Ditta, the other 
accused pleaded . alibi. The learned 
Sessions Judge found that the prosecutioy 


322 
story had been -grossly exaggerated and 
that the witnesses were interested, but he 
held, in view of the ‘fact that#?both 
sides hadieceived about the sähe Winther 
of injuries, that there was a free fight and 
convicted five of the accused who had 
received injuries on the ground that their 
presence in the fight was proved beyond 
any doubt. ` 

The learned Counsel for the appellants 
has urged that the learned Sessions Judge 
having found the prosecution evidence 
‘to be unreliable, the conviction of the 





appellants was not justified. There seems - 


to be considerable force in this contention. 
There is no doubt that the story as put 
forward by the prosecution witnesses cannot 
be believed. [His Lordship discussed the 
prosecution evidence and proceeded]. The 
version given by the accused is also no 
doubt unconvincing, but the prosecution 
evidence must be judged on its own 
merits, The learned Sessions Judge has 
held that there was a free fighi; but there 
seems to be no evidence either direct or 
circumstantial totjustify. this finding. Ac- 
cording to the presecution witnesses, Fazal 
Ahmad was waylaid’ and attacked by 
eleven persons, It istrue that the medical 
evidence shows that three persons were 
injured on the side of the prosecution and 
five on the side of the accused and that 
the number of injuries sustained by persons 
on either side was about the same. But 
this fact alone cannot, I think, justify 
any finding that there was a free fight, 


As pointed outin Ahmad Sher v. Emperor - 


(1),a free fight means a fight when both 
parties intend to fight from the very begin- 
ing and go out forthe. purpose and then 
there is a pitched battle. There is no 
evidence on the record to show that there 
was any free fight between the parties in 
thissense. The equal number of injuries 
sustained on either side can obviously not 
be held to be sufficient toshow that there 
was such a fight. The number of injuries 
sustained would depend upon a variety of 
circumstances; for. instance, the physical 
strength of the parties, the weapons used, 
thehelp received by them from others and 
so on. I donot see why an equal number 
of injuries could not have been received 
even if one person was attacked at the 
outset and others came to his rescue and 
were beaten, In the absence of any eviden- 
-ce to justify the finding as to a free 


(1) 132-Ind. Cas. 38); A IR 1931 Lah. 513: 32 Ox 
isi, 868; Ind. Rul. (1931) Lah. 578; (1931) Or, Ces 
|| aor a í ae 
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fight, it was obviously necessary to find 
which party was the aggressor and in what 
circumstances Fazal Ahmad received the 
fatal injury. There seemsto be no reliable 
evidence to arrive at a finding on this 
point. To hold that the appellants are guilty 
merely because they received injuries 
seems to be unjust in the circumstances. 
On the evidence onthe record it seems 
impossible to hold any of the appellants 
guilty of the offence with which they were 
charged. If the prosecution witnesses 
choose to put forward a version which 
appears to be obviously unreliable and 
implicate innocent persons with the 
guilty they must take the risk of having 
their evidence disbelieved. I am of opin- 
ion that the guilt of the appellants has 
not been satisfactorily established and their 
conviction cannot be sustained. 

I therefore accept the appeal and setting 


aside the conviction acquit the appel- 
. lants. 
N. Appeal accepied. 


PATNA HIGH COURT. 
Civil Appeal No. 216 of 19.1 
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š an 
Civil Revision No. 583 of 1931. 
April 24, 1933. 
Wort AND MOHAMMAD Noor, JJ. 
JAINARAYAN OJHA AND OTHERS— 
APPELLANTS 
versus 
HIRA OJHA AND OTHERS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXII, 
Y. 2—Cc-widows—Impleading of two co-widows to 
represent their husband's estate—Death of one—Sub- 
stitution, if necessary—A ppeal, if abates. 

Oo-widows hold the estate of their deceased hus- 
band jointly and are governed by therule of sur- 
vivorship. Both of them jointly represent the estate 
of their deceased husband and if one of them dies 
the other continues torepresent the estate alone and 
no substitution is necessary in sucha case and there 
is no abatement. Order XXII, r. 2, Civil Procedure 
Code, applies to the case. Lilo Sonar v. J hagru Sahu 
(1), Daroga Singh v. Raghunandan Singh (2), 


' 


` Waleyatunnissa Begam v Chalekhi (3) and 1 Basist 


Narayan Singh v. Modnath Das (4), distinguished. 

Appeal from an original order of the 
dated July 22, 
1931. 

Messrs. S. M. Mullick and Ramanandan 
Prasad, for the Appellants. 

Messrs. S. N. Roy and Haribans Kumar, 
for the Respondents. 

Wort, J.—It was urged by Mr. S. N. Roy 
during the course of the argument that 
this case was a case which necessitated a 
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reference toa Full Bench having regard to 
certain decisions which have been arrived 
at by this court from time to time which, 
according to Mr. Roy, deal with the point 
which comes up for consideration in this 
appeal. Butin my judgment the necessity 
for that course does not arise for the reasons 
which will presently appear and which main- 
ly are that the cases which have been 
relied upon by Mr. Roy can certainly be 
distinguished so far as their facts are con- 
cerned from the facts which present them- 
selves in this case. Sofar as this case is 
concerned there were two widows who were 
defendants amongst other persons in an 
action. The action resultedina decision 
which was partly in the defendants’ favour 
and tothat extent there wasa decree in 
favour of the defendants. There was an 
appeal'and during the pendency of the 
appeal one of the widows died. I should 
have stated that these two ladies were the 
widows of one Bhiki Ojha. The matter 
came before the learned District Judge on 
May 16, 1931 and the substance of his 
order was that having regard to the fact 
that one of the widows: had died and her 
legal representative had not been brought 
on to the record, the whole appeal abated. 
I might say at this stage that if in fact 
and in law the appeal had abated there 
would have been no necessity for the order 
made by the learned Judge, but that per- 
haps is immaterial. On July 11 of the same 
year the appellant before us filed a peti- 
tion praying that in the circumstances the 
order“for the abatement of the entire ap- 
_ peal may be set aside. As a result of 
that petition the learned District Judge 
on July 22, 1931, made this order which it 
is perhaps necessary to state in extenso : 

“No sufficient cause is shown why the application 
to bring the legal representativerof the deceased 
was not made within the prescribed time’ No such 
cause iseven suggested. The application is therefore 
dismissed.” 

The first contention of Mr. Roy, who ap- 
pears on behalfof the respondents as I 
understand his argument, is that the pro- 
celure adopted by the appellant was 
entirely out of order and as a result the 
appeal was barred by limitation. Mr, 
Roy’s contention is that the petition of July 
11,1921, was nothing more in substance 
than an application toreviewthe judgment 
or order made by the District Judgeon May 
16, 1931. It is not seriously denied by Mr. 
Roy that ifthe circumstances allowed, and 
in fact the petition of July 11, 1931 was 
an application to set aside the abatement, 
then there could beno objection to tha 


. JAINARAYAN OJHA V. HIRA OJHA. 


323 

procedure which the appellant had.adopt- 
ed, sand his preliminary point, he admits, 
undef2t 





er <those .circumstances, would have to 
beovéerruled. Whatever words the appel- 
lant uséd in his petition of July 11, 1931, 
may have been there can to my mind 
be no doubt that that was in substance an 
application to set aside the abatement 
andif that prayer was refused as it ap- 
pears to have been refused on July 22, 
1931, there can be no doubt that there 
was an appeal to this court and that 
equally there was no doubt that the appeal 
is within time. I might addin this connec- 
tion that there is an application in revision 
against the orderof May 16,1931, andeven 
supposing that my decision had been other- 
wise as regards the point which I have 
just dealt, I should be constrained to hold 
that such an application would lie in the 
circumstances. But it becomes unneces- 
sary to express one’s view definitel¥ on that 
point having regard to my decision on the 
first question which I have stated Mr. Roy 
has raised. - 

Now sə far as the merits of the case are 
concerned, the question is whether the 
appeal either abated in wholeor in part. 
Again it is not denied that “in so far as the 
learned District Judge purported to state or 
did stafe that the appeal abated as a 
whole thenthat part of the order in any 
event cannot be supported. The question 
is whether it abated in part. As it has. 
been pointed out, no application was made 
to bring therepresentatives of the, deceased 
widow on the record and it is for that reason 
that it is said that the appeal has abated: 
Mr. Roy would haveus hold that O.° XXII, 
r. 2, Civil Procedure Code, does not apply 
but O. XXII, 1.4 does. Order XXII, 1.2 


provides : 

“Where there are more plaintiffs or defendants than 
one, and any of them dies, and where the right to sue 
survives to the surviving plaintiff or plaintiffs alone, 
or against the surviving defendant or defendants alone, 
the court shall cause an entry to that effect to be made 
on the record, and the suit: shall proceed at ihe 
instance of the surviving plaintiff or plaintiffs, or 
against the surviving defendant or defendants.” _ 


Now I wish: to be very careful in the 
observations which I am about to: make 
and confine those observations strictly to 
the point which we have to decide. The 
point is whether this case can be said to, 
come within O. XXII. r.2. Order XXII, r.: 
2, clearly contemplates at least those cases 
of joint tort-feasors or joint contractors, the 
right surviving as it does in those cages 
to the survivor. But the question is, does 
jt apply to this particular case? In no 
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sense ofthe word can it be. said that the 
two widows representing the estate of their 
deceased husband represent each other. On 
the death of the one it cannot -be said 
that the surviving widow represents the 
other, either as her legal representative or 
as her heir and it is only under those 
circumstances could it possibly be said 
that the argument of Mr. Roy could 
succeed. In support of the argument which 
Mr. Roy advances reference has been made 
to four cases of this court. The first is the 
case of Lilo Sonar v. Jhagru Sahu (1). 
That was a casein whichrespondent No, 1, 
Jhagru Sahu had died and his legal 
representative was Doman respondent No. 
2, who was already on the record. The 
observation upon which Mr. Roy particu- 
larly relies inthat csse isto be found at 
the bottom of p. 855* and it is this: 

“The fact that Doman, one of the legal represent- 
atives of the deceased, is already on the record does 
not relieve the appellant or the other heirs of Jhagru 
Sahu from making an application for substitution as 
legal representatives of Jhagru Sahu in terms ofr. 4, 


11. Doman was respondert in hisown capacity. 
Now, if the dppellant wantshim to be placed on the 


‘record as legal representative of Jhagru Sahu, a proper 


application should be made.” 

Though it is perhaps quite unnecessary 
for the purposes of this case, it might be 
said thatit is not seriously disputed that 
if a person-is on the record first in his 
own capacity, and it is sought to have him 
on the record in the capacity of legal 
representative of the deceased party it 
may be necessary to make such an applica- 
tion. That I have said and I wish to be 
particularly careful in this case not to go 
beyond the facts. Whether the last pro- 
position to which I have referred establishes 
this point I wish to repeat it is immaterial 
to state, - 


In connection with the passage to which 
I have just referred, Mr. Roy will have us 
read it as applying to the facts of this 
case. In that case both Jhagru and Doman 
were members of a joint Mitakshara 
family, they were both on the record and 
it is contended that thelearned Judge was 


confining himself to those facts and as I' 


understand the argument of Mr. Roy itis 
said that the learned Judge disregarded 
the fact for ihe purposes ofthat case that 
there were those who were not already on 


“the record, a fact which in my judgment, 


makes all the difference, to repeat, that 
there were other members of the joint 
family who took by sùrvivorship and who 


._ (1) 85 Ind. Cas, 25; A IR 1925 Pat. 128; 3 Pat 
853; 6 P L T 313; 3 Pat. L R97, 
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were not onthe record. Inmy opinion, the 
contention of Mr. Roy cannot be supported. 
It seems to me that whatever this case, the 
case of Tilo Sonar v. Jhagru Sahu (1) 
decided, it did not decide the question with 
which we have to deal in this case, I think 
that is sufficiently indicated by a reference 
to the earlier part of the judgment in 
which the learned Judge pointed out that 
the legal representatives of Jhagru Sahu - 
entered appearance and opposed the 
application forsubstitution. In my judg- 
ment the case to which I have just referred 
does not finally decide this point with which 
we have to deal. 

The next case is the case of Daroga Singh 
v. Raghunandan Singh (2). The point with 
which we have todeal is expressly decided 
in this case. It was a case of a mortgage 
decree. Some of the plaintiffs who were re- 
spondents in the appeal died during it8 
pendency, first the karta and then his son. 
The question raised was whether there 
was an abatement in the circumstances that 
the son had died and there being no steps 
to bring his sonson the record. It wes 
decided by Sir Dawson Miller, C. J., that 
there was, and to this extent it is contended 
that the case is in favour of the present 
respondents’ contention as te abatement. 
But the learned Chief Justice expressly 
stated that so far asthe death of the karta 
was concerned no question arose as the 
interest devolved upon the other members 
by survivorship. 
` Now the other case referred to is the case 
of Waleyatunnissa Begam v. Chalakhi (3). 
The only observation that I propose to make 
with regard to this case is that there was 
no question of survivorship. There the 
question was in regard to the legal re- 
presentative of one of the deceased res- 
pondents who was a Muhammadan being 
already on the record; and quite clearly 
whatever else that case may have decided, 
it could not have decided a case where, as 
undoubtedly in this case, the right to sue 
survived to the surviving litigant. In this 
case it is obvious that the estate of the 
deceased Bhiki Ojha was represented in 
the first place by the two widows and on the 
death ofone of them it was represented by 
the surviving heir. In my judgment there- 
fore this case clearly comes within O. XXII, 
r.2. For these reasons I would hold that 
the decision of the learned District Judge 
was wrong and it must be set aside. The 

(2) 88 Ind. Cas. 669; A I R 1925 Pat. 590;6 P LT 451, 


(3) 132 Ind. Cas. 100; AT R 1931 Pat. 164; 10 
Pat. 341; 12 P LT 28; Ind, Rul, (1931) Pat. 160, 
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learned District Judge will now hear the, 
appeal and determine it according to law. 
The appeal is allowed with costs. 
Mohammad Noor, J.—I agree. Apart, 
from the technical objections raised by 
Mr, Roy on behalf of the respondent which 
have been dealt with in the judgment of 
my learned brother and with which I 
eatirely agree, the question involved in this 
appeal is whether the appeal before the 


learned District Judge abated either in’ 


whole or in part in consequence of no ap- 
plication having been made for substitution 
of the name of representatives of Musammat 
Parkalo Kuer inspite of the fact that her 


co-widow Musammat Pramjanto was already 


on the record, the two widows having been 
impleaded in the suit to represent the estate 
of their husband one Bhiki Ojha. 

The strongest case in favour of the view 
taken by the learned District Judge that an 
application for substitution was necessary 
is the case of Walayatunnissa. Begam v.. 


Chalakhi (8), a decision to which I was a. 


party. I will come to this decision in a 
moment, but before I do so I would like to 
refer tothe cases on which it was based. 
That case was decided on the authority of 
three earlier decisions of this Court: Lilo 
Sonar v. Jhagru Sahu (1), Daroga Singh v. 
Raghunandan Singh (2) and Basist Narain 
Singh v. Modnath Das (4). Ihave examin- 
ed these cases andI am clearly of opinion, 
that none of these three cases lays down 
the proposition which has been urged by 
the respondent, namely, that even in a 
cise when all the members of a joint 
family are sued as such and one of them 
dies and the right to sue survives against 
the remaining members of the family alone, 
an application contemplated by O. XXII, 
y.4is necessary. The case of Lilo Sonar 
v. Jhagru Sahu (1) only decides that if 
one of the representatives of the deceased 
respondent is already on the record tho 
appellantis not absolved from making an 
application for bringing the other legal 
representatives on the record. In that case 
only one member of the family was on the 
record, no’ all of them, and the learned 
Judges decided that in the circumstances 
of that case an application was necess- 
sary. < 

The second case is that of Daroga Sing 
v. Rahunandan Singh (2). It is as has 
been pointed out by my learned brother 
to some extent in favour’ of the appellant. 
There, two deaths had taken place, first 

(4) 108 Ind. Cas 552; A IR 1928 Pat. 250; 7 Pat. 
285; 9P L T 153: 
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that of the father dnd then that of the 
son. In dealing with the death of the father 
Sir Dawson Miller, C. J., definitely stated 
that nothing turned up on that death 
because the sons of the survivors of th® 
interest. of the father were already on th® 
record but the appeal was held to have 
abated in consequence of the death of 
the son later on whose two sons were not 
brought on the record within the time 
allowed bylaw. The observation made by 
the learned Chief Justice therefore indicates 
that in a case of a suit against all the 
members of the joint family the fact that 
no application for substitution is made on 
the death of one of them the remaining being 
his only survivor would not be fatal to 
the suit. The third case is Basist Narain 
Singh v. Modnath Das (4) in which Kulwant 
Sahay, J., who was a parly with me to 
the decision in the case of Waleyatunnissa 
Begam v. Chalakhi (3), while referring to 
the two casesI have already referred to 
observe as follows: — | 

“These two cases are clear authority for holding that 
the fact ef Narain Singh being on the record did not 
prevent the abatement of the appeal when admittedly 
the other two respondents died leaving other mem- 
bers of the family as their legal representatives and 
those members were not brought on the record.” 

This is an observation which clearly 
indicates that the decision turned upon the 
fact that all the representatives of the 
deceased respondent were not on the record. 
Having dealt with these three cases ‘on 
which the decision .of the case reported as 
Waleyatunnissa Begam v. Chalakhi (3) 
was based. I come to that case itself. No 
doubt in that case, as it appears from the 
judgment, all the heirs of Musammat 
Tamizan were already on the record, but, as 
has been pointed out by my learned brother, 
that was a case of Muhammadans in which 
no question of survivorship arose, the other 
respondents -were cn the record in their 
own. individual capacities and what was 
decided in that case was that they ought to 
have been impleaded as representatives of 
the deceased. That is quite a different 
thing from the present case, where 
the simple question was whether if 
the two widows are sued as representing 
the estate of their deceased husband and 
one of them died, an application for sub- 
stitution of another widow already on the 
record was necessary. Co-widows hold the 
estate of their deceased husband jointly 
and are governed by the rule of survivor- 
ship. Both of them jointly represent the 
estate of their deceased husband and if 
one of them dies the other continues to 
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represent the estate alone. 
is necessary. 

I agree with my learned brother that this 
caseis clearly governed by the provisions of 
O. XXII, r. 2. Perhaps it was necessary to 
file an application that a note be made and 
the application dated July 11, 1931, might 
have been treated as such an application. 
I therefore agree in holding that the appeal 
did not abate even as against the widow 
much less it abated as a whole. I agree 
that the order of the learned District Judge 
be reversed and that the appeal be heard by 
him and determined according to law. 

N. Order reversed. 


No substitution 


< _LAHORE HIGH COURT. 
Criminal Appeal No. 329 of 1933. 
June 15, 1933. 
BHIDE AND CURRIE, JJ.` 
NUR MOHAMMAD-ROSHEN DIN — 
CONVICT— APPELLANT 
VETSUS 
EMPEROR— OproaitE PARTY. 

Penal Code (Act XLV of 1860), 3.804, Part II-— 
Accused beating deceased in merciless and determin- 
ed manner—Bones not broken—Only hands and fect 
used—Infliction of injuries—Knouledge that death 
was likely—Offence 

Suspecting the fidelity of the deceased ,the wife of tle 
accused,the accused started beating her and it appear- 
ed that as a result of the beating which wasof a most 
merciless and delemıned nature, a large number of 
injuries was inflicted but no bones were broken and 
the accused used only his hands and feet for the 
beating : 

Held, that the accused must be held to have known 
that by administering such a thrashiog he was 
likely to cause her death andthat the offence fell 
under s. 304, Part II, Penal Code. 

Criminal Appeal from an order of the Ses- 


o Judge, Attock, dated February 17, 
1933. 

Maulvi Ghulam Mohyuddin, for the 
Appellant. 

. Mr. Mohammad Akbar Khan, for the 
Government Advocate, for the Crown, 

Currie, J.—The appellant, Nur Mo- 
hammad has been convicted of the 


murder of his wife, Musammat Roshan Jan 
and sentenced to transportation for life. 
The appellant and his wife had teen 
married for some nine or ten years and 
“had lived on amicable terms and had 
three children by. the marriage. Ac- 
cording toMusammat Roshan Jan’s uncle, 
Mian, P. W. No. 4, about eight or ten 
months before the murder they became 
estranged. The appellant suspected his 
wife of a liaison with Rahmat Shah, 
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a Tahsil Chaprasi, who was his murshid 


or spiritual guide. He accordingly 
started beating her. Eight ocr ten days 
before the offence the girl took refuge 


with her uncle who however restored her. 
On the day of the occurrence, September 
6, 1932, the appellant was proceeding to 
Campbellpur, with his wife and two 
children, one of whom was a baby in arms. 
He was seen by Qalandar Khan, Lambar- 
dar, P. W. No. 3, and Amar Das, P. W. No. 
2, beating the woman who was lying face 
down on the ground. Qalandar Khan went 
up and toid him to desist saying: “You 
scoundrel, you will te hanged or transport- 
ed for this. Why are you beating her ?” 
The appellant said that he was beating 
her because the woman refused to goany 
further on the way to Campbellpur. He 
however then desisted and carried her 
on his shoulder to the village. It appears 
that she was unconscious at the time as 
Amar Das states that she was neither 
screaming nor weeping. Her uncle was 
informed and arrived there to find her 
husband sitting beside her weeping and 
grief stricken. The unfortunate woman 
did not recover consciousness. She was 
taken to hospital on September 7 and 
expired without regaining consciousness on 
September 8. 

The appellant in his statement alleged 
that she died in consequence of fever 
which she had been getting after the birth 
of her last child. There is nothing to 
support this story. The medical evidence 
shows that the deceased had received no 
less than twenty-five injuries: five of these 
are bruises on the face and five are brui- 
ses or contusions on the head, two are 
bruises on the neck and four on the chest, 
seven on the arms, one on the middle 
ofihe back and one on the left 
thigh. None of there injuries resulted in 
the fracture of any bone, but ithe brain 
membranes were congested and the brain 
was covered all over with blood clots. 
Both lungs were congested and covered 
with bloud clois and ihe heart was cover- 
ed with blcod. In the opinionof the doctor 
death was dueto shock and haemorrhage 
caused by injuries to both the lungs and 
brain. In his opinion the injuries to the 
chest would have collectively proved fatel 
and similarly ihe injuries to the head, 
There was nothing to support the svg- 
gestion put forw ard by the learned Counsel 
for the appellant that the effusion of blcod 
might have been due ` to excitement. It 
is clear that it was due 40 the result 
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of the injuries 
lant. : ` 
On behalf of the appellant it is urged 
that his offence does not come under 
s. 302, Penal Code. That contention, in 
my opinion, is sound. No bones were 
broken and no weapon other than the 
appellant’s hands and feet were used. 
The beating however was obviously of a 
most merciless. and determined nature and 
it would appear that the appellant went 
on beating the unfortunate woman after 
she was lying senseless on the ground. In 
view of the very large number of injuries 
inflicted I think it must be held that he 
knew by administering such a thrashing 
he was- likely to cause death. The 
offence therefore would fallunder Part I, 
s. 304. I would therefore alter the convic- 
tion to one under that section and reduce the 


inflicted by the- appel- 


sentence toone of seven years’ rigorous 
imprisonment. 

Bhide, J.—I agree. 

N. Conviction altered. 


ALLAHABAD HIGH COURT. 
Criminal Revision Application No, 145 
of 1933. 
May. 30, 1933. 
KENDALL, J. 
Musammat RAM KALI— APPLICANT 
VETSUS 
KRIPA SHANK AR AND OTHERS 


PARTY, 

Criminal Procedure Code (Act V of 1898), ss. 188, 185, 
137, 189-4—Complaint as to obstruction of alleged path- 
way —Application under 2.°1383— Procedure — Proceed- 
ings tozbe stayed tul Civil Court decides question of title 
to pathway. 

When an application is filed under s. 13°, Criminal 
Procedure Code, on the ground that a certain person 
has put up some turnstiles on his property thus 
obstructing a route or path that passed over her land 
to a-temple, the Magistrate should first send notice 
to the counter-petitioner and when he or his repre- 
sentative appears, the Magistrate should question 
him as to whether hə denied the existence of the 
public way and if hedid, the Magistrate has to 
inquire into the matter and if he finds réliable evi- 
dence in support of the denial, he should stay the 
Proceedings until the question is decided ' by a com- 
petent Civil Court. If, on the other hand, he finds 
that there isno reliable evidence in support of 
denial he has to proceed under s, 137, Criminal 
Procedure Code, and pass order accordingly. Where 
this procedure is not followed, the order of the 
Magistrats is not according tolaw, and being ultra 
vires should be set aside. 


Orros: Ts 


Criminal Revision Application from an 
order of the Sessions J udge, Bareilly, dated 
November 8, 1932. 

Mr. Saila Nath Mukerji, for the Applicant. 

Mr, G, S. Pathak, for the Opposite Parties. . 
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The Assistant Government Advocate, for 
the Crown. á 

Judgment.—The present application 
is made by one Musammat Ram Kali for 
the revision ofan order passed by a First 
Clalss Magistrate of Bareilly in a case under 
s. 133, Criminal Procedure Code. Briefly the 
facts are that Wusammat Ram Kali had put 
up some turnstiles on a plot of land which 
admittedly is her property and thus obstruct- 
6d a routeor path which passes over her 
land to a temple known as Tapeshwarnath 
temple. An application under 8. 133, Ori- 
minal Procedure Code, was made tothe 
Magistrate by the Managing Committee of 
the temple and a number of residents of 
the locality consisting mostly of Railway 
employees living 'in the Railway quarters 
in that neighbourhood and the procedure 
adopted by the Magistrate was as follows, 

The application having been made on 
January 13, 1932, he inspected the local- 
ity on January 15, and apparently had 
some conversation with the parties. 
On February 19, certain documents were 
filed on behalf of Musammat Ram Kali. 
A notice under s. 133, Criminal Procedure 
Code, was issued to her on February 26, 
and March 4, was the date fixed for 
objections, or to be more accurate, for ap- 
pearance under cl. (b) of s. 135. A writ- 
ten statement was filed on behalf of Mus- 
ammat Ram Kali on March 2], (an ad- 
journment from the 4th hving been ob- 
tained) and the Magistrate then fixed an- 
oiher date, April 12, for the hearing of 
evidence. On that date neither evidence 
nor arguments were heard, but on a sub- 
sequent date, namely, on June 10, the 
Magistrate passed an order which is now 
the subject of this revision going into 1he 
merits of the case, that is to say, he re- 
ferred to the documents filed by either 
party and to his local inspection and ċon- 
cluding that as the path or road which was 
the subject of dispute was the only regular 
approach to the temple for the large num- 
ber of Railway employees living in the 
quarters, it was but just and proper that 
the order to remove the turnstiles should 
be made absolute. An application for 
revision to the learned Sessions Judge was 
rejected. 

After the original order or notice under . 
s. 133 had been issued to Musammat Ram 
Kali it was necessary for her to appear- 
uuder cl. (b) of s. 135 and it is not deni-.. 
ed that appearance was made on her 
behalf. The next step which the Magis- 
trate had-to take was that set forth in - 
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B, 139-A, Criminal Procedure Code. He had 
to question Musammat Ram Kali 
representative as to whether she denied 
the existence of the public way, and if 
she did, he had to inquire into the matter, 
and if he found that there was any re- 
liable evidence in support of her denial 
he was bound to stay the proceedings 
until the question should be decided by a 
competent Civil Court. If, on the other 
hand, he found, that there was no 
reliable evidence in support of her denial 
he had to proceed under s. 137, Criminal 


Procedure Code, and pass orders accord-. 


ingly. The procedure of the Magistrate 


in the case was not according to law, 


but the Sessions Judge seems to have 
considered that it.was sufficiently correct to 
justify the order passed. 

. Now it is beyond controversy that the 
owner of land has a right to put up 
turnstiles on that land, and the Magistrate 
has no power to order him to remove the 
turnstiles unless he has by so doing obs- 


tructed-a public. way. If it is claimed that. 


there. is a public right of way over the 
land of any person and there is no judi- 
cial pronouncement on the point, it will 
in most cases be conceded that the owner 
of the land has, at any rate, an argu- 
able case in a Civil Court. I donot sug- 
gest that the jurisdiction of the Criminal 
Court is ousted by the fact that the per- 
son proceeded against is the owner of the 
land, but at any rate, the fact of owner- 
ship is a very solid fact, and in the ma- 
jority of cases will undoubtedly provide 
“reliable evidence” within the meaning of 
‘el. (2) to s. 139-A in the absence of very 
cogent evidence, on the other side. In the 
‘present case there was no judicial pro- 
‘nouncement of the existence of a right of 
way, and the only evidence that the Ma- 
gistrate had, apart from his own observa- 
‘tions which were not reduced to writing, 
was a map and judgment of the year 1998 
relating to some land acquisition proceed- 
ings in which the existenceof a right of 
way wasnotone of the matters in issue, and 
the land concerned, was not the same as 
that now in dispute. The admissibility or 
at any rate the value of this evidence in 
the present proceedings has been chal- 
lenged, and might well prove to be a 
matter of some controversy. The map and 
the judgment are however part of the 
judgment on which the Magistrate has. 
relied. ` 

The main objection that has 


y 


been 


taken to the proceedings of the Magis- 
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trate is that he did not hold any 
proceedings under s. 189-A at all 


but that leaving out that most necessary 
step he proceeded to adjudicate on the 
matter finally under s, 137 and by so 
doing improperly arrogated to himself the 
functions of a Civil Court. Ihave been asked, 
on the other side, to hold that the pro- 
ceedings of the Magistrate. were really 
proceedings under s, 139-A, and that if 
there was any irregularity it can be cured 
under s. 537, Criminal Procedure Code, 
on the ground that there has been no pre- 
judice to the present applicant. In this 
connection I have been referred to a re- 
cent decision by a Full Bench of this 
Court, namely, the case of Kapoor Chand 
v. Suraj Prasad (1). I can dispose of this 
last point very shortly. The decision of 
the Full Bench is certainly an authority 
for holding that when the Magistrate has 
jurisdiction -which arises from the fact 
that he has received certain information 
and that he is satisfied as to the truth 
of that information—an irregularity in his 
proceedings need not vitiate them altoge- 
ther, provided that the accused is not 
prejudiced. Assuming in the present case 
that the Magistrate had jurisdiction to in- 
itiate proceedings, I am satisfied that if 
he was betrayed by an error in procedure: 
into coming to a decision which could only 
be pronounced properly by a Civil Court, 
the result undoubtedly did prejudice the 
present applicant, for the result: is an 
order compelling the applicant to remove 
turnstiles set up on her own land without 
any authoritative decision that she has 
been obstructing a public way. 

-I think that the other contention made 
on behalf of the opposite party, namely, 
that the proceedings of the Magistrate 
were really proceedings under s.. 139-A, 
is also fallacious. The order of June 10, 
1932, appears to me to be undoubtedly 
an attempt to solve the issues raised in 
the caseeafter a review of the evidence. 
produced on both sides. It does not mere- 
ly provide an answer to the question of 
whether Musammat Ram Kali had reli- 
able evidence on which to bese her denial 
of the existence of a public way. As I 
have already said, her evidence was her 
title deed, in which there is no mention 
of the existence of the right of way. The 
evidence, on the other side, has been we- 


| (1) 142 Ind. 537; A I R1933 All. 261; (1933) -Cr 
Cas. 434; 3t Or. L J414; (1933) AL J 188; AIR 
E as L R 14 A 48 Or; (1933) Or. Qas.. 434 
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ighed against this and -the question has 
been decided apparently with a view to 
the equities of-the.case as affecting those- 
members of the Railway community who 
make use of the temple. There was how- 
ever a definite legal question for decision, 
and that was whether a public right of 
way existed. over this land. There is no 
definite decision on this point, and the 
order of the Magistrate is, therefore, ultra 
vires. I, therefore, allow the application, 
and set aside the order of the Magistrate. 
lt is not necessary for me to pass any 
further order because it will be necessary 
for any person who wishes to have a pro- 
nouncement on the existence of a public 


right of way to obtain a decision in the 


Civil Court. 
N. Application allowed. 


~ 


BOMBAY HIGH COURT. 
Second Civil Appeal No. 47 of 1930. 
February 16, 1933. 

BEAUMONT, ©.J., AND Murray, J. 
SAKHARAM NARAYANBHAT 
KARNADE —DEFENDANT— 
APPELLANT 
Versus 
SHRIMANT POORNANAND 
SARASWATI SWAMI - PLAINTIFF — 

RESPONDEANT. l 

Grant—Burden of rendering services not attached: 
to land—Burden, if extends beyond lifetime of grantee 
—Resumption, if possible— Deed— Construction. 

A`ʻs ancestors granted certain lands to B's 
ancestors by two deeds, the first of which was merely 
an authority to the grantee to collect various dues 
in certain districts. [he second deed made a grant 
of the lands for maintenance and the grantor made 
the enjoyment ofthe land granted conditional on 
the performance of certain services A instituted: 
a suit for possession of the lands on the ground that 
the services had not been rendered and that he 
was accordingly entitled to forfeit the land and 
resume .possesssion : 

Held, (|) that the second deed taken by itself was 
nota grant of service land but a mere grant of land 
for a heritable estate for the maintenance of the 
grantee; 

(2) that if the two deeds are read together, it 
could not be held that the performance of the 
services was inferentially madea condition of the 
continued enjoyment of the lands, and that even if 
the services were to be treatedas a burden on the 
land, they would not extend beyond the grantee’s 
life-time; 

(3) that on aninterpretation of the documents, it 
is not reasonably possible to hold that the grant 
is resumable. 


Where land is granted burdened with service 


it is mot) resumable in the absence of, some: 
express provision making it resumable 
where there is a grant of an office to which lands are 
annexed by way of remuneration the lands are 


SAKHARAM V, POORNANAND SARASWATI SWMT, 


but - 


329 


resumable in the absence of some provision to’ the 
contrary. Chandrapa v. Bhima Bin Dassappa, -(1), 
Lakhamgouda Basanprabhu v. Baswantrao (2), 
relied on. 


Second Civil Appeal from the decision of 
the District Judge, at Belgaum, in Appeal 
No. 226 of 1928, confirming the decree passed 
by the Joint Subordinate Judge, at Belgaum, 
in Civil Suit No. 122 of 1925. 

Mr. M. R. Jayakar (with him Mr. D. R.. 
Manerikar), for the Appellant. ; 

Mr. G. N. Thakor (with him Mr. G. P.. 
Nurdeshwdr), for the Respondent. 


Beaumont, C. J.—This is a second 
appeal from a decision of the District 
Judge of Belgaum. The plaintiff is suing 
for possession of two survey numbers and 
his case is that the land was given some- 
where towards the end of the 18th century 
by his ancestors to the ancestors of the 
defendant on terms that services were to 
be rendered by the defendant’s family, 
that those services have not been rendered, 
and that the plaintiff is entitled accord- 
ingly to forfeit the land and resume pos- 
session. The plaintiff has throughout based 
his title on two documents, which are 
Exs. 47 and 48, and the question which we 
have to determine in the first instance is 
whether on the true construction of those 
documents the land was in fact granted 
to the ancestors of the defendant on the 
terms that he should render services, and 
if so whether the possession of the land 
can be resumed by the plaintiff on those 
services not being rencered. In both the 
lower Courts that second question was not 
dealt with independently; the only issue 
raised was whether the grant was made 
by plaintiff's predecessors to the defendant’s 
predecessors on condilion that the graniee 
and his descendants should render service 
to the plaintiffs math at Chandagad. It 
seemsto have been assumed that if in fact it 
was a service grant thefailure to perform the 
services would automatically entitle the 
plaintiff io resume pos-ession of the land. 
In construing the documents it is desirable 
to bear in mind the general proposition 
of Jaw which has been established in a 
good many cases, namely, that where you 
are dealing with land, and services con- 
nected with that land, the cases fall into 
two classes, first, where land is granted e 
burdened with service, and secondly, where: 
there is a grantof an office to which lands 
are annexed by way of remuneration. It 
has been held that in the first class of 
cases the lands are not resumable in the 
absence of some express provision making 
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them resumable but that, in the second 
class of cases the lands are resumablein 
the absence of some provision to the contrary. 
See particulatly Chandrapa v. Bhima Bin 
Dassappa (1) and Lakhangouda Busan- 
prabhu v. Baswantrao (2). 

Turning now to the documents, Ex, 47, 
which is dated January 26, 1795, is a 
document addressed by the Swami of the 
math to the assemblage of Brahmins in 
certain specified places, and after some 
rather lengthy preliminaries the document 
states :— 

“In your prantas (provinces) the Varshasanas 
(i. e. yearly allowances) continuing from year to 
year as well as certain directions in connection 
with the institution (i. e, the math) are in vogue 
aa, the Brahmin on behalf of the institution does 
not come, the said yearly allowances are not given 
effect to regularly. For this reason Vedmurti 
Rajeshri Narayanbhat Karande (who is the ancestor 
of the defendant) has been appointed as the Sams- 
thanik Brahmin in your Prant. So all should obey 
his command.” , 

Then various dues which are payable in 
the localities arereferred to, and then the 
document goes on :— ; 

“All this has been entrusted to the aforesaid 
Vedmurti, you should accordingly give the same to 
him year after year,” f 
and then the Brahmins are directed to 
pay to him also the income of certain 
Inam lands in their neighbourhood. Now 
taking that document by itself, it is merely 
an authority to the defendant’s ancestor 
to collect various dues in certain districis, 
and there is nothing whatever in that 
document to suggest that the authority 
is of a hereditary nature and that the dues 
may be collected by the descendan’s of 
the agent after his death. Nor is there 
anything whatever in that document to 
suggest that the agent is being appointed 
to an office. Plainly an authority to an 
agent to collect dues does not constitute 
him the holder of an office, if there is 
nothing more to go upon than that. Then 
the second document, Ex. 48, is dated two 
days later and that is addressed “To my 
dearest disciple Vedmurti Karande” ʻi.. e. 
the defendant’s ancestor, the agent ap- 
pointed by the other documents). Then it 
says ;— 
_ “The fields situated in your kasba are settled 
and given to you for your maintenance. You should 
give offerings to the deity dnd perform ‘Vaishwadev’ 
ceremony and enjoy the fields from generation to 
*generation. We shall allow the same as stated 
above in the regular succession of the Samsthan 
and a Patrak (4 e, letter of command} in respect 
` (1) 47 Ind. Oas. 330; 47 B 37; 20 Bom. L R 779. 

(2) 132 Ind Oas 733; 33 Bom L R974; A IR1 Al 
P. 0. 157; 35 O W N 721;53 O L J 544; Ind Rul, 
(1931) P. O. 224; 34 LW 87; 61 ML J 449; (1931) 
M W N 1081 (P. 0.). 
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of the allowances in the Prants has- been given 
to you separately. You should be acting accord- 
ing to the came.” 

Now I will assume that the patrak or 
letter of command in respect of allowa- 
nces is the document Ex. 47, though that 
I think is not perfectly clear. But even 
on that assumption there is nothing in 
this document, Ex. 48, which expressly 
makes the enjoyment of the land granted 
conditional on the performance of the 
services referred to in Ex. 47. I may 
observe that the direction to give offerings 
to the deity and perform Vaishwadev 
ceremony is admittedly a mere recom- 
mendation to the grantee to perform the 
ordinary duties which a pious Brahmin 
would perform, and it is not suggested 
that those duties have been ignored. The 
argument on behalf of the plaintiff is 
that the two documents, Exs. 47 and 48 
must be read together, that as by Ex. 48 
the land is given for maintenance from 
generation to generation we must hold that 
the services for which it is given, 4. e. 
those referred to in Ex. 47, are also to be 
performed from generation to generation; 
that is to say, that we ought to hold that 
this is a grant of service land, and that 
the duration of the grant of the land is 
the measure for determining the period 
during which the services are to b> renderad, 
and further that the persons for the time 
being in enjoyment of the land are those 
on whom the obligation of service rests. 
In my opinion it is quite impossible to 
extract such a meaning from the two 
documents, evenif they areread together. 
Exhibit 48 taken by itself is certainly not 
a grant of service land; it is a mere grant 
of land for a heritable estate for the 
maintenance of the grantee, and even on 
the assumption that the patrak referred 
to therein is Ex. 47 and that the two 
documents should be read together, I 
am not prepared to hold that the perform- 
ance of the services is inferentially made 
a condition of the continued enjoyment of 
the land. Still lessam I prepared to hold 
that the services to be performed, even if 
on the true construction of the documents 
they are a burden on the land, extend 
beyond the life-time of the grantee. There 
is not a word in either of these documents 
to suggest that the services are to be 
performed after the death of the grantee, 


‘and I am not prepared to imply anysuch 


obligation, That beingso, various interest- 


.ing questions of law which have been 


discussed do not really arise, Mr. Thakore 
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on behalf of the respondent has argued in 
the first place that these documents con- 
stitute the grant of an office. But that 
argument is, I think, based on the desire 
to bring the case within the authorities 
which say that land is resumable 
if it is granted .as remuneration for the 
. holding of an office, because there is really 
nothing in the documents to suggest that 
the ancestor of the defendant was appoint- 
ed: to any office. Then he has argued in 
the second place that this isa grant of 
land burdened with service, and that, 
although the general rule may be that land 
o:that nature is not resumable in the 
absence of an express condition to that effect, 
there is an exception to that rule where 
there is a wilful refusal to perform the 
services, and for that proposition he relies 
on the case of Yamunabai v. Lagmanna (3). 
If I am right in thinking that at the most 
the services to be rendered were limited to 
the lifeof the grantee, it isnot necessary 


to consider the effect of that case, whether it. 


really amounts to an exception to the 
general rulethat lands burdened with ser- 
vices are not resumableinthe absence of 
an express condition or whether it was 
really a case, as cne ofthe learned Judges 
who decided it clearly thought, of the 
grant of an office to which. lands were 
annexed by way cf remuneration. If in 
fact the oaly services to be rendered were 
Servicesto be rendered - by the original 
grantee, it is not suggested there was in 
fact any default. It is also unnecessary 
on that view of the case to consider, zs the 
lower Courts did, ihe sul sequent conduct of 
the parties. Onthe finding of the lower 
Courts that this was aservice grant it be- 
came necessary to consider whether the 
serviceshad been rendered or not, but the 
subsequent conduct of the parties is, ir- 
relevant upon the question of the constiuc- 
tion of the documents. In my opinion these 
documents are clear. There is no 
ground “for holding that the grant of 
ihe land was conditional on the perform- 
ance of services, bythe grantee and his 
descendant from generation to generation, 
and if that is so, the question whether ser- 
vices were in fact rendered or not isto my 
mind irrelevant. I think, therefore, that the 
appeal must be allowed and the suit dis- 
misséd with costs throughout. 

Murphy, J.—Theonly question arising 
onthe pleadings was whether a grant of 
iwo survey numbers in sub-inam made by 
tbe Swami ofthe Kavale and Khanapur 

(3) 52 Ind, Cas. 770; 21 Bom. L R 820. 
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math in 179) can be 
fusal of the representative of the original 
grantee any Icngerto perform the service 
of local representative or an agent ofthe 
math. The law on the point is settled, for it 
depends on the natureof the grant. We 
have been referred to a series of cases in- 
cluding Rukminibai v. Laamibai (4), Lak- 
shamgavda v. Keshaw Annaji (5),Chandrapa 
v. Bhima Bin Dassappa (1), Lakhangouda 
Basanprabhuv. Baswantrao (2), Forbes v. 
Meer Mohamed Taquee (6)- and Yamunabai 
v. Lagmanna (3). The general rule is that 
where land is burdened with service it is 
not ordinarily resumable by the grantor; but 
where the grant is that of an office to which 
is annexed asremuneration of that office 
the enjoyment of land, that the grant may 
be resumed onthe failure of the holder of 
the land to perform the duties of the office 


or on his ceasing to represent the office. In: 


the present case we are dealing with two 
documents executed so far back as 1795. 
It is obvious that we donot know the cir- 
cumstances in which they were made and 
it is very difficult for usto imagine any of 
the events ofthat time. The first grant 
purports to appoint the defendant's ancestor 
of those days as a sort of local agent or 
manager for the math, his duties being to 
collect certain dues, which apparently go 
tothe math as of right, and certain income 
from land owned by the math. The second 
document, which was executed two days 
later, makes a grant in sub-inam of two 
survey numbers, which were held by the 
mathas inam to the defendant's ancestor and 
on the face of it this grant purports to be 
one for maintenance, the only condition 
being astothe daily performance of cer- 
tain ritual observance which are ordinari- 
ly performed by all Brahmins. The grant, 
it is true, does contain a reference to 
what we aretold is the other document 
made two days earlier, the purport of it 
being that a “patrak” has been issued as 
to the allowances. But where we have no 
otber means of identifying the “patrak,” 
it is difficult to say whether the reference is 
tothe earlier document, or not. It is clear 
that the first document is an appointment +o 
some kind of duty, but the:second is equal- 
ly certainly a grant of maintenance. It 
seems tome that in these circumstances. 
we cennot read them together, as has been 
done bythe learned Judges in both the 

(4) .6 Ind, Cas. 361; 22 Bom. LR 254; 44 B 304, 

- (5) 28 B 305; 6 Bom. L R 364. 

(6) 13 MI A 438; 14 W R 28; 5 


B L R 529- 
Suther 359; 2 Sar. 588. i? 


resumed on the re- 
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courts below. Ithinkthaton an interpre- 
tation ofthese documents it is not reason- 
ably possible to hold, ag they have done, 
that the grant was resumable, and that it 
comes within the rule of resumable grants, 
and I think that the lower Court's decisions 
were wrong. 
oN, Appeal allowed. 


a 


NAGPUR JUDICIAL COMMISSIONER'S. 
COURT 


Criminal Revision Application No. 40-B 
of 1933. 
June 26, 1933. 
Niroer, A.J. C. 
EMPEROR - Applicant 


Versus 
_  GANPAT—Novn-Appricant. 
Criminal Procedure Code (Act V of 1898), ss. 417, 


439 (5)—Acquittal—Appeal not preferred by Local. 


Government—Revision, if can be entertained—Penal 
Code (Act XLV of 1860), ss 366-A, 8638 —Conviction 
under s. 866-A, if can be made without specific 
charge. 

The High Court has no jurisdiction to entertain 
proceedings. by way of revision when the Local 
Government could have appealed but has not ap- 

ealed, where it cannot interfere without practically 

earing the case on: the evidence. Kishen Singh v 
Emperor (1) and Dabiruddi Naskar v. Sakat Molla 
(2), relied on. 

“Where the District Magistrate desired an acquittal 
under s. 363, Penal Code, to be reversed not becau-e it 
was wrong but because it would preclude a fresh 
trial of offence under s, 366-A: 

Held, that the question was one which ouzht to be 
raised in appeal and that the appropriate procedure 
was to prefer an appeal against the.order of acquittal 
and ask for conviction either under s £63 ors. 3'6-A 
in the alternative. 

A conviction under s. 366-A may be made even 
though no ‘specific charge is framed. Begu v., Em- 
peror (3), referred to, , 

. Criminal Reference made by the Dist- 
rict Magistrate, Akola, 

Mr. y. Bose, for the Grown. 

Judgment.—Two individuals, Amruta 
and Ganpat, were prosecuted for offences 
punishableunder ss, 366-A and 368, Indian 
Penal Code. One Musammat Jani, a mar- 
ried girl under 18 years of age, left her 
husband's house secretly to see her mother. 
Amruta promised to take her to her mother, 
but instead of doing so left her with Ganpat. 
This man disguised her in male attire and 
took her from place to place whereshe had 
e sexual connection with himself and some 
other persons. 
evidencethe trying Magistrate framed a 
charge under s. 366-A, Indian Fenal Code, 
against Amruta, and one under s. 368, 
Indian Penal Code, against Ganpat.. In the 
end he found that Amruta did not intend 


EMPEROR V. GANPAT: 


On consideration of the. 
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to kidnap Musammat Jani and’ acquitted’ 
him. As a sequel Ganpat was also acquit- 
ed of the offence under s. 368, Indian 
Penal Code. 

The learned District Magistrate is of 
Opinion that Ganpat. ought to have been 
charged with the offence punishable under 
s. 366-A, Indian Penal Code, for inducing 
Musammat Jani to leave her husband's 
house with intend to force her to illicit 
intercourse withsome persons, and points 
outthat unlessthe order of acquittal of 
Ganpat for the offence punishable under 
s. 368, Indian Penal Code, is set aside, 
he cannot order Ganpat’s retrial under s. 
366-A, Indian Penal Code, 

The reference raises an important ques- 
tion as to whether this court should inter- 
ferein revision to reverse the order of 
acquittal, at the instance of the District 
Magistrate, when it isopentothe Local 
Government to file an appeal against it 
under s. 417, Criminal Procedure Code. 
I may refer to sub-s. 5 of s. 439 which 
debars a party from moving this court in 
revision when it is open to him to prefer 
an appeal. In Kishen Singh v. Emperor (LY 
their Lordships of the Privy Council held 
that the High Court has no jurisdiction to 
entertain proceedings by way of revision 
when the Local Government could have 
appealed, but did not appeal. In Dabir- 
uddi Naskar v. Sakat Molla (2), the case 
law bearing onthe question was referred 
toand it was held that when the Local 
Government has not preferred an appeal 
under s. 417, Criminal Procedure, the High 
Court ought not to interfere in revision 
on a reference under s. 438, Criminal 
Procedure Code, where it cannot- do so 
without practically hearing the case on the 
evidence. 

Now, in the present case the learned 
District Magistrate is of opinion that the 
facts proved in the- case constituted an 
offence under s. 366-A, Indian Penal Code, 
and that the charge unders. 368, Indian 
Penal Code, was erroneously_framed. In 
order to determine the question this 
court will have to go into the facts as 
it would do in an appeal which could 
have, but has not been filed. 

The learned. District Magistrate agrees’ 
with trying Magistrate that the ‘tacts 

(1) 111 Ind. ae 332; 50 A 722: AIR 1928 PO 254; 
29 Or, L J 828: 5 O W N 911; 28 L W 396; (1928) 
MW N749:29°P LR 575: 33 OWN 1:48 0L4 
397; 30 Bom. L R 1572; 55 ML J 786; 55T A 390; 26 
A L J 1099(P 0), 

(2) 116 Ind Oas 164; 56 O 924: 490 L J 129; 33 
OWN 258; A IR 1929 Cal, 169; 30 Or. L J 579. 
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did not prove the offence under s. 368, 
Indian Penal Code, if so how can he 
move this court to set aside the order of 
acquittal ? 

1 am aware that he desires the ac- 

quittal under s. 368, Indian Penal Code, 
to be reversed. not because it was wrong, 
but because it precludes a fresh trial of off- 
ence under’s. 366-A, Indian Penal Code. 
But the question is one which ought to be 
raised in appeal. 
f think the appropriate procedure 
lis to prefer an appeal against the 
order of acquittal and ask for con- 
viction either under s. 368, Indian Penal 
Code, or under s. 36€-A, Indian Penal 
Code, alternatively; conviction under 
s. 366-A_ may be made even though no 
no specific charge was framed: see Begu 
v. Emperor (3).. 

For the foregoing reasons I cannot 
accept the reference and I would accord- 
ingly discharge it. 

N. Reference rejected. 

(3) 88 Ind. Cas 3: 6 L 226; 2 O W N 4471; 48 M 
L J 643,41 U L J437; 27 Bom L R 707; 3Pat L R 
95 Cr; A IR 1925 P O 10; 23 A L J 636; (1925) 
M W N 413;-26 Or. L J 1059, 7 Lab L J 324; 52I A 
191; 300 W N 581 (PO). 


__, CALCUTTA HIGH COURT. 
Criminal Revision Petition No, 446 of 1933: 
July 3, 1933. > > ` 
C. C. Gaosg, Acta. C. J., AND MALLIK, J. 
JAFAR ALI AND OTHERS — 
PETITIONERS ` 
ey ‘Versus 
Messrs. JAMES FINLAY & Co. Lro. 
— Opposite Party. 

Merchant Shipping Act (XXI of 1928), s. 68— 
Complaint under the Act—Procedure—Dismissal under 
Criminal Procedure Code—Propriety of—Criminal 
Procedure Code (Act V of 1898), 8. 203. 

A complaint filed under’ the Merchant Shipping 
Act of 1923 has to be enquired into in azcordance 
with the provisions of that Act. It cannot be 


dismissed under the provisions of s 203, Criminal 
Procedure Code. 


Messrs. Khitish Chandra Chakravarty, 
and Panchanan Ghosal, for the Peti: 
tioners, : 

Mr. Suresh Chandra Talugdar, for the 
Opposite Party. 

Judgment.—We are of opinion that the 
order of the Magistrate must be set aside: 
The complaint was not under any provisions 
of the Penal- Code- or of the Code of 
Criminal Proceduré. The complaint, such 
as it was, assuming that the word ‘complaint’ 
can rightfully be applied to the applica» 


MAUNG MOR 2. MAONG TON GYAW. 
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tion made by ‘the petitioners before the 
Magistrate, was under the provisions of 
the Merchant Shipping Act of 1923, It 
had to be enquired into in accordance with 
the provisions of that Act and it cannot’ 
be dismissed in the way in which it has 
been done under the provisions of s. 203, 
Criminal Procedure Code. That section 
is not attracted at all to the application 
or the disposal thereof. In that view of 
the matter, the case willgo back in order 
that the Magistrate may enquire into the 
matter himself undér the provisions of 
the Merchant Shipping Act and pass such 
orders as he may be advised. 

N. Case sent back. 


RANGOON HIGH COURT. 
Civil Revision Application No, 33 of 1933. 
May 31, 1933.: 
Dunkuey,J. ; 
. MAUNG MOE — APPLICANT 
Versus kh 
MAUNG TUN GYAW—OpposiTE PARTY. 
Provincial Small Cause Courts- Act (IK of 1887), 
Sch II, Art. 85 (ii— Person having bona fide claim 
to tree—Cutting of tree—Suit for damages for tres- 
pass and mischief by another—Suit, if of'small cause 
nature—A ppeal, if lies. 
, Where a person had:a boha fide, claim to a piece 
of land and, therefore to atree standing on it and 
another person instituted a suit for damages for 
trespass and mischief against him for : cutting the 


tree: i $ 

Held, that Art. 35, cl. (îi), Provincial Small Cause 
Courts Act, did not apply and the suit -being one 
of a small cause nature no appeal lay. 

Civil Revision Application from the 
decree of the District Judge,’ Henzada, 
datéd November 16, 1932. aa 


Mr. Kyaw Htoon, forthe Applicant. 

Mr. J. B Sanyal, for the Opposite Party. 

Judgment. The .plaintif-respondent 
brought a suit-against the defendant-appli- 
cant in the Township Court of Henzada; 
No. 73 of 1932, for asum of Rs. 10, dam- 
ages for trespass and mischief. The allega- 
tion made in the plaint was that the ap- 
plicant had trespassed upon land. belonging 
to the respondent and had cut down a 
tree standing on this land. The suit was 
dismissed by the learned Township Judge 
and thereupon an appeal was filed by the, 
respondent: in the District Court of Henzada ° 
and it.was heard by the learned Additional 
Judge -of that court, who cameto a contrary 
conclusion as to the facts and decreed the 
suit. Against this decree the present ap- 
plication in revision- has been filed under 
the provisions of s, 115, -Civil Procedurg 
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Code, it being contended ‘that the Jearned 
Additional, District J udge exercised a juris- 
diction not vested in him, The sole point 
which has been argued before me is that 
this suit is a suit of a small cause nature 
and that, as the Township Court of Hen- 
zada. has small cause powers to the extent 
of Rs. 100 under the Provincial Small 
Cause Courts Act, no appeallay against 
the decision of the Township Court. ” This 
point was argued in the appeal before the 
learned Additional District Judge who 
held that cl. (ii), Art. 35, Sch. I, Pro- 
vincial Small Cause Courts "Act, was appli- 
cable, and that therefore the suit was not 
a suit of a small cause nature, and an ap- 
peal lay. The suit was actually tried in 
the Township Court as aregular suit, but 
it is admitted by learned Counsel for ‘both 
parties that this does not affect the ques- 
tion now for decision. Clause (ii), Art. 


35, is in these tems : 

“A suit for compensation for an act which is, or, 
save for the provisions of Obap. IV, Indian Penal Code 
would be an offence punishable under Chap. XVII of 


the said Code.” 

In the plaint it is not alleged that the 
applicant entered upon ihe lespondent's 
land with any criminal intention, or more 
precisely, with any of the intentions set 
out ins. 441, Indian Penal Code, nor is it 
alleged that "when he cut down this tree 
he did so with a dishofest intention. Con- 
sequently, the plaint itself does not allege 
that the applicant committed any criminal 
offence either by his alleged trespass or by 
his alleged mischief. Even had’ such an 
allegation been made in'the plaint it would 
not have been supported by the evidence, 
for the evidence led in the suit shows 
that the applicant made a bona fide claim 
to this land and therefore to the tree which 


stood thereon and which he had cut down.. 


That being so, cl. (ii), Art. 35, Provin- 
cial Small Cause Courts Act, has no ap- 
plication whatever : See the case of Sakhya 
Baba Lataka Sadashiv v, Parsharam (1). 
This suit was undoubtedly a suit of a 
small cause nature, and consequently no 
appeal lay. The learned Additional Dis- 
trict Judge acted inexercise of a jurisdic- 
tion which was not vested in him and 
therefore his judgment and decree must be 
set aside. This application is accepted. 
* The judgment and decree of the Township 
Court is restored with costs throughout. Ad- 
Wa s fee in this court two gold mohurs. 
eres accepted. 

a 125 Ind, A IR 190 Bom, 361: 

28 Bom, LR EN ad, Bul (1930) Bem, 344, 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT, 
Civil Revision No, 283 of 1932. 
March 11, 1933. 

STAPLES, A. J. O. 
RAMCHANDRA CHANDE-— ° 
APPLICANT 
VETSUS 
VENKATESH AND ancTHER— 

Nox-APPLICANTS. 

Civil Procedure Cade (Act V of 1908), O. AVITI,; 
r. 2—Granting of adjournment—Refusal to issve 
process for attendance _ of witnesses — 2 opriety of— 
Order to summon witnesses at party's risk— Legality 
of—Wrong date given by process writer—-Whether , 
sufficient cause for granting adjournment. - 

A partyis entitled as of right to resummon his 
witnesses and there isno justification forthe court 
refusing to issue summons if the process-fees are 
paid. Although a court can refuse to grant an 
adjournment for good reasons, yet if an adjournment 
be given thecourt cannot refuse to summon wit- 
nesses for the adjourned hearing. 

An order that witnesses be summoned at the paity’s 
risk is not proper. 

When the non attendance of the witnesses was 
caused by the mistake of one of the court clerka, 
namely,the process-writer,the plaintiff should be given 
an adjournment and should be allowed to re-sumimon 
his witnesses. The fact thata wrong date waè given 
in the processes issued by the process-wiiter is a 
sufficient cause for granting an adjournment 

Application for revision cf the order of 
the Sub-Judge, First Class, Bhandara, 
dated April 20, 1932,in C. S.No. 68 of 
1931. 

Messrs. D. R. Buxy and S. A. Ghadgay, 
for the Applicant. 


. Mr. M. R. Indurker, for the Non-appli- 
cants. a Ë 7 ~ ; 
Order. : This is an application forrevi- 


sion of the order of Mr.. Moghe, Sub-7udge 
First Class, Bhandara, refusing to allow 
the applicant to re-summon his witnesses. 
The applicant was one of the plaintiffs in a 
civil suit. Preliminary issues were framed 
on February 10, 1932, and the case was 

fixed forevidence on March 19. On that 
date thedefendant non-applicant examined 
one witness and closed his case. The plain- 
tiff-applicant examined three witnesses, but 
three of his witnesses were absent, the sum- 
monses not being returned as the process- 
fee was paid late. The plaintiff, however, 
requested an adjournment to obtain the 
presence of his witnesses and he was given 
one adjournment to re-summon them at 
his risk and the case was-fixed for April 20, 

1932. On April 20, the witnesses were 
absent, butit appears that there had been 
a mistake of the process-writer who, in issu- 
ing the process for these witnesses, had given 
the date as April 11 and not 20. Two out of 
the three witnesseg were served, but ob» 
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wrong datethey could not be present on the 
20th. The Sub-Judge, however, has held that 
the plaintiff should have produced the 
wilnesses incourt, asthey all live at Bhan- 
dara, where the plaintiff himself resides and 
where the court was sitting. He refused 
apparently to allow the plaintiff to re-sum- 
mon the witnesses, but gave him a chance 


to produce them without summonses on’ 


April 25, saying that if they were not pro- 
‘duced the case would be closed. On 25th 
the plaintiff failed to produce any of the 
witnesses and asked for summonses. This 
application was rejected and the case was 
closed, a finding on the preliminary issues 
being given on 28th. 

It seems to me that the Sub-Judge has 
acted arbitrarily in the matter, and-in any 
case when the non-attendance of the witness- 
es was caused by the mistake of one of the 
court clerks, namely, the process-writer, 


the plaintif should have been given an . 


adjournment and should have been allowed 
to resummon his witnesses. Further I 
would point out that a party is entitled as a 
right to1e-summon his witnesses and ihere 
is no justification for the court refusing to 
issue summons if the process-fees are paid. 
A court can no doubt refuse to grant an 
adjournment for good reasons, but if an 
adjournment be given the court cannot 
refuse to summon witnesses for the ad- 
journed hearing. Further there. is no 
authority inthe Code for the order, which 
is not infrequently made by the lower 
Courts, that witnesses be summoned at a 
party’s risk. Ifwitnesses are absent, it is 
the duty of the presiding Judge to ascer- 
tain whether they have been duly seived or 
not. Ifthey have been served and the 
party calling them says that their evidénce 
is material, a warrant of arrest should, as 
arule, issue to compel theirattendance. If 
they are not served, a freshsummons should 
issue ifthe party wishes to call them. In 
‘any case acourt cannot refuse to issue pro- 
cess for the attendance of witnesses, if an 
adjournmentis granted, unless the Judge 
is satistied that the application for the 
summons is not made bona fide or is an 
abuse of the power of the court to summon 
witnesses. I would refer to Veerabadran 
Chetty v. Nataraja Desikar (1). In the 
present case there isno allegation that the 
application for summoning witnesses was 
not made bona fide, but the Subordinate 
Judge appears’ to have thought-that the 
` plaintiff was guilty of laches ip paying .pro- 
(1) 28 M28, l 


DEBENDRA NATH V. ATMANANDA, 
viously when they were served for the : 
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cess-fees late. , Such laches, however, would 
be a ground for refusing an adjournment, 
but cannot be a ground when an adjourn- 
ment is.granted for refusing to issue pro- 
cess. I wouldrefer to Moti v. Kanhaya (2), 
and alsorefer to Madhodas v. Girdhari Lal 
(3), where it has been held that a court is 
not precluded from adjourning the hearing 
for sufficient cause, where witnesses aie 
served, {hough process-fee was not paid in 
time. In the present caseI am of opinion 
that the fact that a wrong date. was given in 
the processes issued by the process-writer 
was a sufficient causefor granting an ad- 
journment. , 

J, therefore, cet aside the order of the 
lower Court closing the plaintiffs’ case and 
instead direct that the plaintiffs be given 
a further opportunity of re-summoning 
their witnesses cn the preliminary issues. 
Costs ofthis application will be borne by 
the non-applicants. I fix Pleader’s fees at 
Rs. 25. 

N Application dismissed. 


(2) 4 Ind Cas 797: 5N LKISL 
(3) 58 Ind Cas 4:6; l6 N LK J. 





CALCUTTA HIGH COURT. 
Civil Revision Petition No. 1159 of 1932, 
April 12, 1933. 

PEARSON, J. 

DEBENDRA NATH BASU — 
PETITIONER 


Versus 

ATMANANDA-. BHATTACHARJEE 

AND OTHERS — OPPOSITE PARTIES. 

Bengal Tenancy Act (VIII of 1885), s. 158— Suit 
for arrears of drainage cess against lakherajdar— 
Court deciding that cess is payable to Government and 
not to plaintiff — Appeal, if lies. 

Where the plaintiff sued to recover arrears of 
drainage cess and for damages against the defend- 
ant who wasalakherajdar and who contended that 
thé cess was payable direct to the Government 
and not tothe plaintif and the court § acceptea 
the plea : 

Held, that no appeal lay under s. 153, Bengal 
Tenancy Act, because no questicn had been decided 
relating to title to land or to any interest in land 
as between parties having conflicting claims thereto 

Sita Nath Palv. Kartick Gharmi (1), distinguished, 

Civil Revision Petition from an order of 
the Second Additional Sub-Judge, 24. 
Parganas, dated July 16, 1932. < 


Mr. Hemendra Chandra Sen, -for the 
Petitioner. i 
Messrs. . Hiralal Chakrabarti and 


Shyamadas Bhattacharjee, ‘forthe Opposite 
Parties. 7 

Judgment.—The plaintiff sued to 
recover arrears of drainage cess for the 


$36 
years 1334 to 1337, and for damages. 
is the proprietor of estate No. 376 of the 
24 Parganas Collectorate and hasto pay 
drainage cess to Government. The Record 
of Rights showthe drainage cess as recover- 
able by plaintiff from defendant. 

The defence is that defendant claims to 
hold the lands as nishkar lands appertaining 
to lakheraj No 386-B and that defendant 
pays drainage cess direct to Government 
and not to the plaintiff. The Munsif refer- 
red to the entry in the Record of Rights 
and said that the question was whether it 
had been rebutted. He went into the 
question whether on the evidence it was 
shown thatthe holding in suit belonged to 
lakheraj No.386-B, and he finds that it does 
and that Government has the preferential 
right to the drainage cess. On appeal 
before the Subordinate Judge it was con- 
tended that no appeal lay under s. 153, 
Benga] Tenancy Act, because no question 
had been decided relating to titleto land or 
to any interest inland as between parties 
having conflicting claims thereto, and the 
court upheld that contention. 

Asagainst this the appellant relieson the 
principle of Sita Nath Pal v. Kartick 
Gharmi (1), whereit was held that an ap- 
peal did lie ina case where plainiiff and 
defendant both claimed under the same 
landlord, and the plaintiff alleged that 
defendant was his sub-tenant; it was, 
therefore, a case of an interest in land 
between parties having conflicting claims 
thereto. In the present case I think nosuch 
question can be said properly toarise. The 
defendant was admittedly the lakherajdar ; 
his title inthat respect is not denied. The 
only question for determination was whether 
the cess should be paid direct to Govern- 
ment or through the plaintiff. This can 
hardly besaid to raise a question between 
the parties of the nature referred to in the 
section.. The rule is discharged with costs, 
one gold mohur. 


Ne Tule discharged. 
G) 8 OW N 494. 


—— 


BOMBAY HIGH COURT. 
Letters Patent Appeal No. 10 of 1932. 
=| “February 8, 1933. 
: Beaumont, C. J., AND Murpuy, J. 
VENUBAI GURACHARYA SAVADATTI 
; PLAINTIFF—APPELLANT 
2 ` versus 
DAMODAR VYASRAO SONDUR— 
: DEFENDANT—RESPONDENT, _ . 
Civil: Procedure Code (Act V of 1908), 8, 47 (3) 


VENUBAT v. DAMODAR, 
He Scope of—Dispute between rival 


-and ib is impossivle to 


‘passed by, and remanding 


- February 11, 1932, when 
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representatives of 
one party—S. 47 (Si, if applies—“For the purposes 
of this section,” signficance cf. ý 

Section 47, sub-s. (3), must be read as ancillary 
to sub-s. (1) and only comes into operation where 
there is a question arising between the parties to 
the suit or their representatives relating to the 
execution, discharge or satisfaction of the decree, 
and it does not apply toa case of this sort in which 
the question is between rival representatives of one 
party, the other party having throughout disclaimed 
any interest in the. question. The words “for the 
purposes of this section" ia sub s. (3) seem clearly 
to introduce the limitations contained in sub-s. (l), - 
read subs (3) as an 
entirely independent provision Before sub-s. (3) 
comes into operation there must be a dispute 
between the parties and it must relate to the execution 
discharge or satisfaction of the decree. Maganlal v. - 
Dashi Mulji (1), Mohamad Abdul Matin v. Bibi 
Hamidan, (4) relied on Abdul Sattar v. Chi Doe Rhi ` 
(4), and Khem Singh y Raghubir Singh (3, distingu- 
ished. [p. 331, col. 1 | , 

Letters Patent Appeal against a judg- 
ment of Mr. Justice Barlee in Second 
Appeal No. 944 of 1930, reversing the decree 
the case 10 
the District Judge of Bijapur, in Appeal 
No. 192 of 1929, dismissing the appealitrom 
the order passed by the Subordinate Judge 
at Bijapur, in Suit No. 303 of 19.7. 


The appeal was heard by Barlee, J., on: 
his Lordship 
delivered the following judgment. 
Barlee,-J.-Thisappeal raises a ques- 
tion in execution. In 1906 a decree was 
passed on an award between a mortgagor 
and a mortgagee. Under the decree one 
of the survey numbers. was restored to the 
mortgagor free from encumbrance and it 
was declared that the mortgagee should 
obtain possession of two survey numbers 


-and restore them to the mortgagor if the 


latter paid Rs. 3,700 before April, 1927. 
The mortgagor died in 1924 and his widow 
paid Rs. 3,700 into Court, and filed a dar- 
khast claiming possession of two survey 
numbers. While the execution proceedings 
were pending an application -was made 
by the present appellant to be joined as a 


- party on the ground that he was the legal 
- representativeof the deceased mortgagor, 


who had made a will in his favour under 
which he was entitled to the whole property. 
He asked that the question who was the 


. legal representative of the deceased mort- 
-gagor should be decided in the darkhast or 
‘that- execution should -be kept pending 


until the disposal of the suit which he had 


- already filed for declaration of his title. 
. The learned Subordinate Judge held that 


the wili was not proved and dismissed the 
application, The learned .District Judge 
held that no appeal lay from the decision 
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of the Subordinate Judge and dismissed - 


the appeal. ` 

The question in this ajpealis whether an 
appeal lay against the order‘of the Sub-’ 
` ordinate Judge in which he refused the’ 
requestof the present appellant (the appli- 
cant in his court) to he enteredas a legal’ 
representative of the deceased mortgagor in- 
the darkhast. The answer. depends on the’ 
answer to another question whether the 
order of the Subordinate J udge was a 
decree. This order was passed unders, 47 , 
Civil Procedure Code. Sub-geetion (3) of 
that section provides : - 

“Wherea question arises as to whéther any përson 
is or is not the representative of-a party, such ques- 


tion shall, for the Purposes of this section, be déter- 
mined by the court" : 


The question was. whether the 
legatee or the widow, was legal 
representative of the mortgagor, and 


I think that it cannot be doubted that that 
was one which was, decided under sub-s. (3) 
of 8.47, Civil Procedure Code. This being 
30, it seems tome that the order made by 
the Subordinate Judge was a decree. A. 
decree under s. 2 means “the formal expres- 
sion of an adjudication which conclusively 
‘determines the rights of the parties with 
‘ regard to all or any of the matters in contro- 
versy in the suit...It shall be deemed ‘to 
include the determination of ‘any question 
‘withins. 47.” If this be interpreted literal: 
ly in accordance with: the ordinary meaning 
of the words used,. then thé order of ‘the 
Subordinate Judge must be looked upon as 
a decree. It is argued that the words “any 
question within s./47” must be held to mean 
any question “which determines the rights 
of the parties with regard to all or any- of 
the matters in controversy in the suit,” 
This does not seem to me to be possible, 
-Were I to interpret it this way -I would 
have to hold that s. 2 refers to any question 
in s. 47 (1) and not s. 47. (3). I can see nó 
justification for interpreting it inthis way. 
Itis apparent that s. 47° deals in’ subs. (1) 
with “questions between the parties to the 
suit” and.in sub-s. (3) with questions which 
cannot possibly be between the’ parties to 
the suit. Ha hypothesi only one of the per- 
sons who claims to be the representative can 
bea representative, and the question decided 
is between the representative and a person 
who is held not to be the representative, 
It is clear also that the question who is the 
legal representative “cannot be’ one- with 
regard toany matter iu controversy in the 
suit.. What the ‘court has:to decide is 
which“vf the two claimants is” the’ person 
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who may be allowed to contest the question 
in suit. 

The learned District Judge has decided 
this question after considering all the 
decisions including Maganlal v. Doshi 
Mulji (1). That case decided that a dis- 
pute between a judgment-debtor and an 
auction-purchaser was not a decree and 
that no appeal lay. But the learned Dis-. 
trict Judge failed to notice that that was a. 
decision under s. 244 of the old Code and 
that that section did not contain anything to 
correspond with sub-s. (3). of s.. 47 of the 
new Code. - Thus most of the rulings which’ 
have been cited in this case and were relied: 
on by- him are not relevant. I have found 
only two cases under the new Code. In 
A Sattar v. Chi Doe Rhi (2, it was 
leld :— Wi Í , 

“That the operation of 8,47 of the Civil Procedure 
Oode is.not confined to the- disposal of questions 
relating to the execution, discharge or satisfaction of 
the decree between parties who are opposed to each 
other in the main suit as plaintiffs on the one side 
and ag defendants on the other side or as their res- 
pective representatives but also extends to disputes 
between parties on the same side as co-plaintifis or 
as co-defendants.” 

The facts of that case were similar to 
those béfore mé. There wasa dispute bet- 
ween two persons as to thèir right, to repre-. 
senta decree-holder. Having decided this 
point, thé appeal was allowed without any 
comment. It was taken for granted that 
ifthe dispute between two rival claimants. 
for the right to represent the decree-holder 
came unders. 47, it was appealable as a 
dezreé. ` ` NA 

Another case under Act V of 1908 is Khem 
Singh v. Raghubir Singh (3). The head- 
note runs: ``. et yak Ah 5 

“The decision of a court in execution proceedings 
adjudicating upon the claims’ of certain persons who 
asserted that they were the legal representatives of a 
deceased decree-holder is appealable. under s. 47, cl; 


(3), of the Code of Civil Procedure.” at deo ee 
A preliminary objection was taken in 
that ‘case that there was no appeal. Their 
Lordships discussed the question whether 
the order in execution proceedings, in ad- 
judication of the claim of the persons who 
claimed to be the representatives of the 
decree-holder, was one under.s. 47. Hav- 
ing decided that, they took it for granted 
that it, was appealable. f 

For these reasons, I reverse the decree 
of the lower Appellate Court and remand 
the case for decision on the merits. Costs 
to be costs in the suit. 

(1) 25 B 631; 3 Bom. L R 255. - | 

12) 99 Ind. Cas. 418; 4R “418; A I R 1927 ‘Rang, 
5) 86 Ind. Oas. 1048; 47'A, 365; ALI R, 1925 All, 
578, ` ` 
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Leave to appeal is granted as the 
point hasnot before been decided in this 
court, f 

[Against this judgment, a Le.ters Patent 
appeal was filed which was heard by 
Beaumont, C. J., and Murphy, J.] 

Mr. B. G. Rao, for the Appellant. 

Mr. G. R. Madbhawi, for the Respondent. 

Beaumont; ©. J.—This is an appeal 
under the Letters Patent from a judgment 
insecond appeal given by Mr. Justice 
Barlee, and the case raises a question 
of procedure. The material facts are that 
in 1906 there was an award decree 
between a mortgagor and a mort- 
gagee under which two survey numbers 
had to be handed back to the mortgagor on 
payment ofa sum of Rs. 3,70) before April, 
1927. The mortgagor died in 1924, and the 
present appellant is his widow, and claims 
to be his legal personal representative. She 
paid the amount due under the mortgage 
by the due date and filed darkhast proceed- 
ings c:aiming to recover the two survey 
numbers from the mortgagee or his re- 
presentatives. The respondent on the 
present appeal also claimed to be the legal 
personal representative of the mortgagor, 
and on August 24, 1927, he made an appli- 
cation in the darkhast proceedings ashing that 
the question regarding the rights of the 
legal representative should be decided if 
possible by taking legal evidence or the 
then present darkkast should be kept pend- 
ing without awarding possession to the 
mortgagor's widow until the final disposal 
of thesuit which the present respondent 
had filed. Imay mention in passing that 
that suit filed by the present respondent to 
establish his right as legal representative of 
the mortgagor has so far failed. The learned 
Subordinate Judge of Bijapur, in dealing with 
the respondent's application in the darkhast 
proceedings, observed that the question 
whether the present respondent or appellant 
is the legal personal ieprecentative of the 
deceased mortgagor was one which ought 
really to be decided either in an independent 
suit or in proceedings for probate. But he 
considered that he was bound to deal with 
the matter in the darkhast proceedings 
under O. XXII, r.5. He, therefore, took 
evidence on the question and rejected. the 
applicaticn. There was then an appeal 
to the District Judge of Bijapur, and a 
preliminary objection was taken that no 
- appeal lay. That preliminary objection 
was upheld by the learned District Judge. 
From that decision there was a second appeal 
to Mr, Justice Barlee, who allowed the 
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appeal and held that an appeal against 
the Subordinate Judge's order lay. As I 
have said the learned Subordinate Judge 
dealt with the matter under O. XXII, r. £ 
and itis contended by the respondent that 
that rule has no application to execution 
proceedings. His contention is that O. 
XXII, r. 3, provides that onthe death of a 
plaintiff his legal representative may be 
brought on the record, and that r. 4 
provides that on the death of a defendant his 
legal representative may be brought on the 
record, and then r. 5 provides that where a 
question arises as to whether any person is 
or is nob the legal 1epresentative of a 
deceased plaintiff or a deceased defendant 
such question shall be determined by the 
court, then r. 12 provides that rr. 3 and 4 
are not toapply to execution proceedings. 
The contention of the learned Advocate for 
the respondent is ihat r. 5 is merely ancillary 
to rr.3 andd and provides for any dispute 
arising on the matters dealt with under rr. 
3 and 4 being determined by the court inthe 
suit, and thautinasmuch as rr.3 and 4 do 
not apply to execution proceedings, r.5 also 
should be held ‘not to apply. . I am dispcsed 
to think that there is a good deal of force 
in that contention, and JI doubt whether 
the learned Subordinate Judge had 
jurisdiction to deal with this matter under 
O. XXII, r. 9. But it is not necessary to 
determine that point, because if the order _ 
was made properly under O. XXII, r. 5,-it 

is admitted that no appeal would lie, the 
order not being one appealable under O. 
XLIII, r. 1. The contention, however, of 
the present respondent. in the lower. 
Appellate Cowts and in this court “has 
been that the order was made, not under 
O. XXI, r. 5, but under s. 47 (3) of the Civil 
Procedure Code. The learned District 
Judge took the view that that section did 
not apply, and that even if it did, the order 
was nota decree. Mr, Justice Barleetook 
the view that the order was a decree and 
was made under s. 47 (8) and that that sub- 
section should be read independently of 
sub-s.(1). Now sub-s, (1) of s. 47 provides 
that all questions arising between the 
parties to the suit in which the decree was 
passed or their representatives and relating 
tothe execution, discharge or satisfaction 
of the decree shall be determined by the 
court executing the decree and not by a 
separate suit. Sub-section (3) provides that 
where a question arises as to whether any 
person is or isnot the representative of a 
party such question shall “for the purposes 
of this section” be determined by 
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the court. In my opinion, sub-s. (8) must be 
read as ancillary to sub-s. (1) and only 
comes into operation where there is a question 
arising - between the parties to the suit or 
their representatives relating to the execu- 
tion, discharge or satisfaction of the decree, 
and it does not apply to a case of this sort 
in which the question is between rival 
representatives of one party, the other 
party having throughout disclaimed any 
interest in the question. The words “for 
the purposes of this section” in sub-s. (3) 
seem clearly to introduce the limitations 
contained in sub-s. (1), and itis, I think, 
clear that it is impossible to read sub-s. 
(3) as an entirely independent provision. 
The Legislature cannot have intended that 
where any question arises as to who is the 
representative of a deceased person who 
happened to be par.y to a pending suit 
that question can be determined in that 
suit. Before sub-s. (3) comes into operation 
there must be a dispute between -the 
parties and it must relate tothe execution, 
discharge or satisfaction of the decree. 
That view of the matier is in accordance 
with the reasoning of this court in Maganlal 
v. Doshi Muiji (1), where it was held that s. 
244 of the old Code did not apply to a 
question arising between a party to the suit 
and his representative. That position is 
very much the same as the position in this 
case where the dispute is between two rival 
representatives of one party. Mr. Justice 
Barlee thought that that case was disting- 
uishable because it was decided under 
s. 244 of the old Code, which section, he 
says in his judgment did not contain 
anything to correspond with subs. 
(3) of s. 47 of the present Code. But 
therein he is wrong, because the last para- 
graph ofs. 244 of the old Code, is substan- 
tially in the same language as sub-s. (3) of 
s. 47 of the present Code, the only differ- 
ence being that under the old Code the court 
had an option whether to decide the ques- 
tion or to stay the proceedings. Mr. 
Justice Barlee has referred in support of his 
judgment to the case of Abdul Sattar v. Chi 
Deo Rhi (2). But that case is distinguish- 
able, because there the dispute arose bet- 
ween persons who were parties to the suit al- 
though they were on the same side of the re- 
cord, and all that the court held there was that 
a dispute between persons all of whom were 
plaintiffs or all of whom were defendants 
-came within s. 47 (3) and that it was not 
necessary that the dispute should be bet- 
ween, parties on different sides of the record. 
Mr, Justice Barlee also referred to the case 
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of Khem Singh w. Raghubir Singh (3) but in 
that case the contest was between the re- 
presentatives of the decree-holder and-per- 
sons claiming to be representatives of the 
jaudgment-debtor, so that the question there 
washetween representatives of the parties. 
On the other hand, the case of Mohammad 
Abdul Matin v. Bibi Hamidan (4) to which 
Mr. Rao for the appellant has referred us, 
supports the view of s. 47 (3) which I am 
taking. In my opinion, therefore, this case 
whether rightly decided under O. XXII, r. 5 
or not, at any rate, was not decided and 
could not be decided under s. 47 (3). - In 
that view of the case it is not necessary to 
consider whether the order dismissing the 
present respondent’s application, even if 
made under s. 47 (3), was a decree, and, 
therefore, appealable. In my opinion, the 
judgment appealed from was wrong, and 
we must hold that no appeal was competent 
frcm the learned Subordinate Judge's order. 
The appeal must, therefore, .be allowed with 
costs. 

Murphy, J.—I agree and have nothing to 
add. 
N. Apreal allowed. 
(4) 1:0 Ind Cas $7; A IR 1932-Pat 329; 13.P L 
T 597; Ind hul (1932) Pat 283, F ; 


CALCUTTA HIGH COURT. 
Civil Rule No. 570f 1933. 
April 11, 1933. 
MITTER, J. 
BHUPENDRA NATH ROY 
CHOUDHURY—Petitionee 


versus : 
JATINDRA NATH RAY CHOUDHURY 
AND OTHERS — OPPOSITE PAkTIES. 

Civil Procedure Code (Act V of 1908), s. 64, O. 
XXI, r. 90 —Person acquiring interest in property 
after attachment but before sale—Whether can file 
application to set aside sale, 

Where a pərson acquires some interest ina prop- 
erty after itis attached in execution but before the 
sale, he is a competent person to filean application 
to set aside the sale under O. XX[,_ r. 90, Oivil 
Procedure Code Section 61, Civil Procedure Code, 
do3s not bar such an application. 


Civil Rule from the decision of the Officiat- 
ing Sub-Judge, First Court, Barisal, dated 
December 7, 1932. 

Mr. Profulla Kumar Roy, for the Peti- 
tioner. 

Mr. Satindra Nath Roy Choudhury, for 
the Opposite Parties. 

Judgment.—The only point which’ has 
been raised by this Rule is as to whether 
a person who has purchased .a property 
after ithas been attached and before it 
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hasbeen sold is a person whose interest 
has been affected by the sale within the 
meaning of O, XXI, r. 90, Civil Procedure 
Code. The Munsif took the view that 
such a person has no locus standi to set 
. aside the sale under O. XXI, r. 90. The 
Subordinate Judge takes the contrary view. 
The question in this Rule is which view is 
right. 

It appears that the petitioner brought a 
money suit against Opposite Parties Nos. 
2 and 3 and on September 20, 1930, attached 
before judgment certain immovable prop- 
erties belonging to them. The suit was 
decreed on January 29, 1931, and the attach- 
ment was made final on that date. On 
October 29, 1930, Opposite Party No. 2 
executed a mortgage in respect of the 
property attached in favour of one Sarat 
Jamini Devi, and on June 19, 1931, Oppo- 
site Party No. 1 purchased the mortgage 
security from Sarat Jamini. In execution 
of the money decree the property was sold 
on February 24, 1930 and was purchased 
by the petitioner. Opposite Party No. 1 
applied onder O. XXI, r. 90, to set aside 
the sale on the grounds of material ir- 
regularity and ` fraud in conducting the 
same. The Munsif threw out the appli- 
cation on the preliminary ground that 
petitioner No. 1 has no locus standi and 
could not maintain the application. On 
appeal the Subordinate Judge being of a 
contrary opinion set aside the order of 
the Munsif and has directed him to hear 
the application on the merits. Hence the 
present Rule. 

It is contended for the petitioner that 
under s. 614, Civil Procedure Code, the trans- 
fer by way of mortgage in favour of Op- 
posite Party No. l is void as against all 
claims enforceable under the attachment. 
The effect of this section may be that 
if the sale is confirmed the purchaser may 
get the property freed from mortgage in 
favour of Sarat Jamini which has been 
transferred to Opposite Party No. 1, but 
it does not mean that such a person can- 
not challenge the sale before it is con- 
firmed; for the auction-purchaser knows 
that he does not acquire the title merely 
bý. paying his amount of the bid-and he 
knows further that the sale is subject to 
the confirmation by the court and is liable 

eto be set aside if the judgment-debtor 
pays the money under O. XXI, r. 89, or 
anyone whose interest is affected by sale 
applies to set aside the saleon the ground 
of irregularity or fraud. 

The mortgage is good as between the 
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parties to the sameand it can hardly be 
said in this view that his interest is not 
affected by thesale. In this view I am of 
opinion that the Subordinate Judge is 
right and this Rule must} be discharged 
with costs. The view I take receives 
support from a decision of the Madras High 
Court in the case of Pandiri Viranna v. 
Grandhi Sattiraju (1). I assess the hear- 
ing fee at 1 gold mohur. The records are 
to besent down at once. 

N. o Rule discharged. 
5 D 100 Ind. Cas, 82: AIR 1927 Mad. 445; 52ML 


_ BOMBAY HIGH COURT. 
First Civil Appeal No. 260 of 1931. 
February 1, 1933. 

Beaumont, C. J., AND MURPHY, J. 
SECRETARY or STATE ror INDIA — 
APPELLANT 
versus 
Bat SOMI - RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 60 (n), O. 
XXXIII, r. 10—Suit in forma pauperis—Compro- 
mise—Maintenance decree—Application by Govern- 
ment to recover court-fee—Receiver, if can be appointed 

—Future maintenance, if can be attached. 

Where a widow sued in forma pauperis for 
recovery of possession of a moiety of a house from 
her co-widow and her claim was compromised by a` 
maintenance decree of Rs. 8 per month which was 
made a first charge on the house and subsequently 
the Government applied under O. XXXIII, r. 10, 
Civil Procedure Code, for recovery of the amount of 
the court-fee by appointing a ‘receiver of the 
plaintiff's maintenancs and directing him to make the’ 
payment asked for: , 

Held, that under s 60 .n', Civil Procedure Code,, 
a right to future maintenance not being liable to 
attachment or sale, the court cannot grant this 
form of equitable execution over the property, and. 
that even if the court had jurisdiction to appointa 
receiver, the court ought not, to do so, having 
regard to the small amount of the maintenance.’ 
Lucas v. Harris (3), Crome v. Price (t, relied on. 
Secretary of State for India in Council v. Venkata 
Lakshmamma (1), ttajindra Narain Singh v. Sundar a 
Bibi (2), distinguished |p. 342, col 1.] sa 

First Civil Appeal from the decision of the 
Joint First Class Subordinate Judge at Ah- 
medabad, in Darkhast No. 35 of 1931. : 

Mr. B. G. Rao, Assistant Government 
Pleader, for the Appellant. 

` Mr. I. B. Desai, for the Respondent. 

` Beaumont, C. J,—This is an appeal by 
the „Secretary. of State for India in Council 
against an order of the First Class Subordi- 
nate Judge at Ahmedabad dismissing the 
appellant’s darkhast proceedings. It ap- 
pears that the plaintiff in the suit obtained . 
leave to sue as a pauper. In the suit she 
was claiming possession of a certain house, ` 
The suit was compromised on the terms that 
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the plaintiff should receive a sum of Rs. 95 a 
year for mainienance, such maintenance to 
be recoverable out of the house in suit. 

The present appellant has now applied in 
darkhast proceedings to attach the house 
ort of which the maintenance is recoverable, 
and he seeks to do so under O. XXXIII, 
r. 10. That rale provides: — 

. “Where the plaintiff succeeds in the suit, the court 
shall calculate the amount of court-fees which would 
have been paid by the plaintiff if hehad not been 
permitted to sue as a pauper, such amount shall be 
recoverable by the Government from any party order- 
ed by the decree to pay the same, and shall be a first 
charge on the subject-matter of the suit." 

That rule, in terms, applies where the 
plaintiff succeeds in the suit. But I will 
assume thatit also applies to a case which 
the plaintiff, by way of compromise, succeeds 
in getting something out of the suit. But, 
in that case, I think, the charge can only 
be on the interest which the plaintiff re- 
covers in the suit, and here what the 
plaintiff has recovered in the suit isa right to 
maintenance and not the house. 

Mr. Rao, for the appellant, has contended 
that, if that is so, weought to make an 
order appointing a receiver of the plaintiff's 


maintenance and direct the receiver to pay, 


out of the sums received by him, the amount 
due toGovernment, and in support of his 
contention he relies on a decision of the 
Madras High Court in Secretary of State for 
India in Council v. Venkata Lakshmamma 
(1). That decision purported to follow a 
decision of the Privy Council in Rajindra 
Narain Singh v. Sundara Bibi (2), in 
which the plaintiff was seeking to enforce 
a money decree. The head- note reads:—. 

“Held, the appellant's interest in the villages was 
“aright to future maintenance” within s. 60 sub- 
a. l) (n) of the Codeof Civil Procedure, 1908, 
and therefore could not be attached and sold; but 
that a receiver should be appointed to realize the 
rents and profits, with direction to pay thereout a 
sufficient and adequate sum forthe maintenance of 
the appellantand his family, and to apply the balance 
(if aay) to the liquidation of the decree.” 


Now, under s. 60 (n) of the Civil Pro- 
cedure Code a right to future maintenance 
is not liable to attachment or sale, andit 
would certainlyseem that an order ap- 
pointing a receiver to collect future main- 
‘tenance and pay the amount, or part of 
the amount, over to the judgment-creditor 
is an order for attachment. Many pay- 


(t) 91 Ind. Oas. 251: 49 M 567;50 M L J 279: 23 


L W 602; (1926) M W N 362; A I R 1926 Mad. 


565, 

(2) 87 Ind. Gas 295; 47 A 385; 27 Bom. L R 819; 
41 OLI 385; 3Pat L R142; A IR 1925 P.O, 178: 
23 ALI 63 49 MLJ 244; 291 W 884: LRG 
A P.O. 138; (95) M W N 630; 52 J 4282; 30 Q 
W N B18 (P. O 
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ments, in addition to mus ER 
are exempted from attachment under s. 60, 
and such exemptions would appear to ‘be 
based - on considerations ‘of < public: 
policy. Ifthese exempted payments can 
be reached in execution by the appointment 
of a receiver by way of equitable execution, 
the protection afforded by the section is to a 
great extent lost. 

I doubt whether the head-note in Rajin- 
dra Narain Singh v. Sundara Bibi (2) is 
justified by the decision of the Board. It 
was a moot point In that case whether the 
property sought to be attached in execution 
of the decree. was future maintenance or 
nof. The learned trial Judge held that 
‘the property was a right to future main- 


tenance within s. 60 (n) of the 
Code of Civil Procedure, 1938, and, 
therefore, not liable to atiachment. On 


appeal, the High Court held that the pro- 
perty was not covered by the expression 
“a right to future maintenance’, and 
could be seized in execution and that the 
appropriate form of execution was by the 
appointment of a receiver. The Privy 
Council commenced their judgment (de- 
livered according to the report on the same 
day as the argument) by saying: — 

“The Board is of opinion that the coaclusion 
-reached by the High Court by their judgment of the 
2nd May, 1921, was correct.” 

And later on, in their judgment, they 
set out a passage from the judgment of 
the High Court in these terms (p. 388)*: — 

“the appropriate remedy is what is known as aquit- 
able execution or indirect execution, namely, by the 
appointment of areceiver who takes the place of the 
debtor and acts asan officer subject to the directions 
of the execution Court in collecting and disbursing 
the debtor's income in accordance with the directions 
of the execution Court towards the discharge of the 
claim of the decree-holder.”’ 

And then the Board says (p. 388)*:— 

“These views appear to the Board to be sound.” 
But those views were all based on the 
finding of the High Court that the property 
in question was not future maintenance, 


and therefore was not made unattach- 
able by s. 60 of the Civil Procedure 
Code. 


There are no doubt passages in the judg- 
ment of the Board which suggest that the 
Privy Council considered thatthe property 
was future maintenance, that it was not 
attachable in law, but that it could be 
reached by ths appointment ofa receiver 
by way of equitable execution. But there 
are no findings in thissense clearly ex- 
pressed, and agreement. with the conclu- 
sion of the High Court is clearly expressed: 
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So. far as Iknow the Court in England 
have always refused to sanction any form 
of equitable execution over property not 
liable to attachment at law: See Lucas v. 
Harris (3) and Crowe v. Price (4). The 
Privy Council cannot, I think, have intend- 
ed to hold that the appointment of a 
receiver by way of equitable execution is 
not attachment within s. 60 (1) of the Civil 
Procedure Code, 1908, in a judgment in 
which the question is not discussed. There 
may perhaps be a distinction between a 
case like Rajindra Narain Singh v, Sundara 
Bibi, (2) in which the applicant was seek- 
ing to enforce a money decree, and a case, 
such as this, arising under O. XXXIII, 
r. 10,in which the Crown is claiming to 
enforce a charge having priority tothe 
right of maintenance sought to be attached. 
But even if we have jurisdiction to, appoint 
areceiver in this case, I think weought 
not to do so, having regard to the small 
amount of maintenance which is only Rs. 8 
per mensem., 

The appeal, therefore, must be dismissed 
with costs. 

Murphy, J.—I think that on the record 
before us the learned Subordinate Judge's 
order is correct in fact, though not for the 
reasons he gives. His view was that 
the house sought to be attached, be- 
. cause the plaintiff's maintenance is charg- 
ed on it, wes not the subject-matter of the 
decree under O. XX XIII, r. 10. 

The real point in the application is whe- 
ther in view of s. 60 of the Civil 
Procedure Code, the maintenance in 
question can ke attached at all. The 
facts were that plaintiff who sued for 
possession of a house was allowed to do 
so as a pauper. Shecompromised with the 


then defendant, the terms being ihat she - 


should receive maintenance at the rate of 
Rs. 8 per month, such maintenance to be a 
charge onthe house, the subject-matier of 
the suit. The Government Pleader then 
sought to recover the court-fees due on the 
plaintiff's success, and the application was 
dismissed for the reason stated. In appeal 
a different complexion has been put on the 
matter by the.argument that though direct 
execution cannot be levied on a claim for 
maintenance, this can be done indirectly, 
by appointing a Receiver of the mainten- 
ance and directing him to make the pay- 
ment asked for. The argument is based 
886) 18 27: 5 : 
ase ss WE ToD Pee Seo are ee 


(4) (1889) 22 Q B D 429: 58L J Q B 215. 
T 915; 37 W R 424; 53 J P39. Q 15; 60 L 
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on two decisions, one being Secretary of 
State for India in Council v. Venkata 
Lakshmamma (1), and the second, Rajindra 
Narain Singh v. Sundara Bibi (2). The 
first of these cases follows the second, which 
is a Privy Council decision, and which de- 
cides that the difficulty of enforcing a claim 
against a right to maintenance can be 
avoided in the manner now suggested to us. 

In the Madras case, Secretary of 
State for India in Council v. Venkata 
Lakshmamma (1), the maintenance sought 
to be attached was similar in charac- 
ter to the maintenance here. But in the 
Privy Council case it was not widow's 
maintenance, but a payment agreed on 
by acompromise to be paid out ofthe in- 
come of certain property. 

We have not got the High Court’s judg- 
ment in that case, but from the report it 
appears that whether the allowance then in 
question was maintenance or not was a point 
taken in the appeal, and, as far as we can 
judge, was decided in the negative. The 
High Court, however, did not appoint a 
receiver, and it was held by the Privy 
Council that this should have been done. 
I think that what their Lordships were 
dealing: with had been held not to be a 
right tofuture maintenance, though there 
are passages in the judgment and head- 
note which suggest a contrary conclusion, 
but if we are wrong, I agree that in this 
case we should not appoint a receiver, 
because no application for one has been 
made, oreven an amendment to that effect 
sought. 

N. - Appeal dismissed, 


PATNA HIGH COURT. 
Letters Patent Appeal No. 47 of 1920. 
i October 8, 1933. 
CoU.. TNET-TERRELL, C. J., AND 
KULWANT SARAY, J. 
NANHU SINGH AND ANOTHER— PLAINTIFFS 
— APPELLANTS 
versus 
Musammat DIP KUER AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), Sch. IIT, Art 8 
— Conditions of applicability of the Article—Plaintiffs 
not taking possession of holding after death of last 
male holder of holding—Suti by reversioners within 
twelve years of widow's death— Whether barred 

In order to attract the provisions of Art. 3, Sch, 
IIt of the Bengal Tenancy Act it must be proved 
that the plaintiffs were dispossessed more than two 
years before the date ofthe suit by the landlords. 

Where it appeared that the plaintifs never took 
possession of the holding after the death of the 
widow of the last male-holder of the holding, and the 
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widow died within twelve years of their suit claim- 
ing themselves to be reversioners : 

Held, that the plaintiffs’ title had not been.extin- 
guished on the date of the suit, that they had 
a good titleon the date of the suis and as they 
were never dispossessed in fact that they were never 
in possession and could not have been dispossessed 
by the landlords, the special limitation under Art. 3, 
Sch. III of the Bengal Tenancy Aci did not ap- 


ply. 

Letters Patent Appeal against a judgment 
of Mr. Justice Rowland, dated May 8, 1930, 
affirming a decision of the Subordinate 
Judge, Muzaffarpur, dated November 28, 
1927, in S. A. No. 410 of 1928. 

Mr. A.C. Roy, for the Appellants. 

Mr. S. B. Prasad for Mr, B. P. Sinha, for 
the Respondents. 

Kulwant Sahay, J.—This is an appeal 
by the plaintiffs against a decision ofa 
Single Judge of this court who, agreeing 

-with the decision of the Subordinate Judge 
of Muzaffarpur, dismissed their suit on the 
ground of limitation, It appears, there 
was a holding which belonged to one 
Baijnath Singh He died leaving a widow 
Musammat Deorati Kuer who died in the 
year 1918. After her death thesuccession 
opened to the reversionary heirs of Baij- 
nath Singh. Ths plaintiffs claimed to be 
the reversionary heirs along with the de- 
fendauts fifth party. Defenaants fifth party 
claiming the whole of the holding, 
sold it to tne defendants thrd party on 
October 24, 1918. The defendants first and 
second purty who are the landlords, in- 
stituted a suit against the defendants third 
party for ejectment on the ground that the 
holding was not transferable. They obtain- 
ed a decree inejectment and got posses- 
sion in execution of that decree on April 
8, 1922. The present suit was instituted by 
the plaintiffs on November 21, 1924, for 
a declaration of their title tothe holding 
and for recoverv of possession. The Mun- 
siff found that the plaintiffs had estab- 
lished their title to a share of the holding. 
There wasa plea of limitation raised by 
the contesting defendants namely, the 
landlords, which the Munsiff disallowed on 
the ground thatthe period of limitation 
was the ordinary period of twelve years 
under the Indian Limitation Act and the 
suit had been instituted within that period 
from the date on which the plaintiffs 
acquired title. tothe holding. He held that 
the special period of limitation under Art. 
3, Sch. III of the Bengal Tenancy Act: did 
not apply tothe present suit. - 

On appeal the learned Subordinate Judge 
held that the case was governed by the 
special period-of limitation under the Bengal 
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Tenancy Act .and he dismissed the suit 
on the ground that it was instituted more 
than two years after the alleged dispos- 
session. 

On second appeal this decision was affirm- 
ed by a Single Judge of this court. 
-~ In order to attract the provisions of Art. 
3, Sch. III, of the Bengal Tenancy Act it must 
be proved thatthe plaintiffs were dispos- 
sessed more than two years before the date 
of the suit by the landlords. Inthe pre- 
Sent case the dispossession by the landlord 
on April 8, 1922, was not of the plaintiffs 
but of the purchaser from some: of the 
reversionary heirs on the ground that the 
holding was not transferable. The plaint- 
iffs were never dispossessed by the land- 
lords, Infact the finding seems to be that 
the plaintiffs never took possession of the 
widow of 
the last male-holder of the holding. The 
widow died within twelve years of the 
suit. The plaintiffs’ title therefore has not 
been extinguished. They had a good title 
on the date of the suit and as they were 
never dispossessed in: fact they were 
never in possession and could not have 
been dispossessed by the landlords the 
special limitation under Art,’ Sch. II, of 
the Bengal Tenancy Act, did not apply. In 
these circumstances the decree made by 
the Munsiff as correct. The decree of the 
Subordinate Judge must therefore be set 
aside and thatof the Munsiff restored. The 
plaintiffs are entitled to their costs through- 
out. 

Courtney-Terrell, C. J.—I agree. 

N. Appeal accepted. 


BOMBAY HIGH COURT. 
Letters Patent Appeal No.8 of 1931. 
February 10, 1933. 

BEAUMONT, C. J., AND MURPHY, J. 
PANAJI GIRDHARILAL—DEFENDANT 
— APPELLANT : ; 


Versus 

RATANCHAND HAJARIMAL MARWADI 

PLAINTIFF—RgSPONDENT. 
Execution—Money decree—Picemeal execution, f 
proper—LExecution first for amount of decree and 
then for interest—Whether can be permitted—Civil 

Procedure Code (Act V of 1908),O II, r. 2 
There is nothing in the Civil Procedure Code 
which authorises piecemeal execution, A party 
having aright to execute a decree for money pre- 
sently payable must enforce the whole decree at the 
same time. He cannot execute if first for the 
amount of the decree, and, sevondiy, forthe interest 
due from date of decree to date of payment. Forster 
v. Baker (5), relied on, Somasundarum v. Chokkalingam 
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(1), Sadho Saran v. Hawal Pande (3), Shyama 
Charan De Tahbildar v. Protap ‘Chandra Das (4), 
referred to. Upendra Nath Bose v. K B Dutt (2) 
dissented from. 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Madgavkar, in Second 
Appeal No. 913 of 1928, against the deci- 
sion of the Assistant Judge at Poona, setting 
aside the order passed by the Subordinate 
s qulee at Talegon, in Darkhast No. 220 of 


The appeal was heard by Madgavkar, J iy 
when his Lordship’ delivered the following 
judgment. i 

Madgavkar, J.— (October 14, 1930). The 
respondent-decree-holder obtained a decree 
against the judgment-debtor-appellant for 
a certain amount-with interest from date of 
suit to paymentand costs. In his previous 
darkhast he applied for the aid of the court 
in respect ofthe principal amount and 
costs, though im the particulars necessary 
in the application under O. XXI, r. 11, 
sub-r. (2) (g), he stated the decree accurate- 
ly as comprising interest from date of 
suit. He only applied for this interest in 
the present darkhast. The question in this 
appeal is whether this darkhast for interest 
is barred because interest was not asked for 
in the previous darkhast, or whether it is not 
barred. The trial Court held that it was 
barred. The lower Appellate Court held 
that it was not. 

The trial Court applied O. II, r. 2, by 
analogy. The lower Appellate Court cor- 
rectly points out that ©. II, r. 2, doesnot 
apply to applications in execution: Soma- 
sundaram v. Chokkalingam (1) and Upendra 
Nath Bose v. K. B. Dutt (2). In Sadho 
Saran v. Hawal Pande (3), it was held in the 
case of a decree for land and mesne profits 
thatit was open to the decree-holder to apply 
by one darkhast for land and by another for 
mesne profits. Inthe present case it is ad- 
mitted that it was open to the decree-holder 
to apply in one darkhast for the costs and 
in another for the principal with interest. 
On general grounds, therefore, and inasmuch 
as O.II, r. 2, is not applicable, there would 
not appear to be any objection inlaw if the 
decree-holder applies in one darkhast for 
principal, in another for interest, and in a 
third for costs. Attention is invited toa 
recent ruling of the Calcutta High Court, 

~Shyama Charan De Tahbildar v. Protap 
Chandra Das (4) that interest omitted in 

(1) 38 Ind. Oas 806; 40 M780; 5L W 267. 

(2) 96 Ind Cas, 562; 53 O 582,43 OLJ 596; AIR 
1926 Oal. 1019. 

(3) 39 A 98; A W N 1893, 57. 
(4) 126 Ind. Oas. 764; A I R 1930 Cal 349; 510 L 
J 280; 34 O W N 907; Ind. Rul. (1930) Cal. 780. 
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previous application for execution is not 
claimable in subsequent applications. In 
that case, however, interest had been omit- 
ted in the preliminary decree, which was 
not consistent with the judgment. To a 
certain extent that case raised a question of 
the construction of the final decree. The 
learned Judge observe as follows:— 

“It is well-settled that a portion of an entire decree 
for which execution was not once claimed cannot form 
part of a subsequent claim in execution.” 

This proposition, speaking with respect, 
appearsto be somewhattoo broadly stated. 
It is quite true that when a certain amount 
is decreed it is not open to the decree-holder 
to ask for portions of that amount in sepa- 
rate darkhasts. He must ask for the whole 
amount, and if only a portion is realised, 
then for the balance in subsequent darkhasts. 
That is, however; not quite identical with 
the present case, and in the absence of any 
definite rule of law compelling the decree- 
holder to apply for interest at the sametime 
as the’ principal, the view of the lower 
Appellate Court was, in my opinion, right. 


The appeal must be dismissed with costs. 

[The defendants preferred a’ Letters 
Patent Appealagainst this decision, which 
was heard by Beaumont, O. J., and 
Murphy, J.] 

Mr, V. D. Limaye, for the Appellant. 

Mr. G. B. Chitale, for the Respondent. 

Beaumont, C. J.—This is an appeal 
under the Letters Patent from the decision 
of Mr. Justice Madgavkar given in second 
appeal, and the appeal raises a question of 
some importance in connection with the 
law of execution. The plaintiff gota judg- 
ment for a sum of Rs. 1,352 and for costs 
of the suit and interest at the rate of six 
per cent. per annum from the date of the 
filing of the suit. In the year 1924 the 
plaintiff filed a darkhast asking for payment 
of the principal sums awarded by the de- 
cree and costs. T'heform of the application 
follows Form No. 6 in Appendix E to the sche- 
dule of the Civil Procedure Code. It states in 
para. 7, in accordance with the requirements 
010. XXI, r. 11 (2) (g) that the claim in 
suit is Rs. 1,859 to bepaid to the plaintiff 
and costs and interest at the rate of six per 
cent. per annum from the date of filing of 
the suit. Then in column 8 it shows what 
costs have been awarded and totals up those 
costs with the sum of Rs. 1,359 as amounting 
to Rs. 1,615-10-8. Then in the tenth column 
the plaintiff prays that the total] amount 
of Rs. 1,615-10-8 and the costs of taking out 
this execution be realised by attachment 
and sale of defendant's movable property, 
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So that what the plaintiff asks for ispay- 
ment of the principal sum and costs award- 
ed by the decree, but he does not ask for 
execution in respect of the interest awarded 
to him subsequent to the decree. The 
amount claimed in that darkhast was paid 
by the judgment-debtor, and in the year 
1926. the plaintiff took out the present 
darkhast asking for theinterest awarded to 
him by the original decree, and for certain 
other costs which have been paid and upon 
which no question arises. The question we 
have to determine is whether the present 
darkhast, in asking for moneys covered by 
the original decree and not asked for in the 
first darkhast, is permissible. The trial 
Court held that the darkhast was bad. The 
lower Appellate Court disagreed with that 
finding and held the darkhast good, and in 
second appeal Mr. Justice Madgavkar 
agreed with the lower Appellate Court and 
held the darkhast good. 


It was not disputed in the lower Courts, 
and has not been disputed here, that O. II, 
r. 2, which prevents multiplicity of suits is 
not applicable to proceedings in execution. 
But one may observe that that order shows 
- toat the general policy of the framers of 
the Civil Procedure Code was to require 
parties who have got certain rights to assert 
them all at the same time and not piece- 
meal. Mr. Justice Madgavkar accepted 
two propositions, first that where the decree 
sought tobe executed gives two different 
reliefs, for example, possession of immov- 
able property and mesne profits, the decree 
may be executed separately in respect of 
the possession and mesne profits. There 
is plenty of authority in support of that 
proposition, upon which I desire to cast no 
doubt whatever. The second proposition 
which the learned Judge accepted was that 
generally speaking, piecemeal execution of 
a money decree is not permissible. But 
the view hetook was that in the absence 
of any definite rule of law compelling the 
decree-holder to apply for interest at the 
same time as the principal it was permis- 
sible for the darkhast-holder to make 
separate applications for such principal and 
interest. So that, I think he really held that 
this case came within the prirciple that 
where a decree gives different :eliefs it 
can be separately executed I am not pre- 
pared to accept that view. Itseems to 
me that a judgment for principal and inter- 
est is a single money decree, and cannot be 
said to give different forms of relief, and 


I think thatthe question which we really. 
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have to considér is whether there is any 
objection in India to executing a money 
decree in several stages. Mr. Chitale for 
the respondent has contended that there is 
nothing inthe Code which prevents piece- 
meal execution. Thatno doubt is so, but 
the contention seems to view the proposition 
from the wrong angle. Under English Law 
it isnot permissible to levy execution of 
a money decree in different stages. It has 
been held that where thereis only one 
judgment for a sum of money there can 
only be one execution uponit: See Forster 
v. Baker (5). If piecemeal execution is 
permissible in India it seems to me that 
the party executing must show, not that 
that right is forbidden by the Code, but 
that it is conferred by the Code, There is 
nothing in the Code which expressly 
authorises piecemeal execution, and a good 
many of the provisions of O. XXI, which 
deals with execution, seem to me opposed 
to the idea thatthere can be more than 
one execution of a money decree. For 
example,r.10 of O. XXI provides for the 
execution of the decree, and not of a portion 
of the decree. Rule 11 (2) (g) provides 
that in the particulars to be stated in the 
application for execution the amount with 
interest ifany due upon the decree must 
be stated, and there is no express provision 
for stating the amount for which the execu- 
tion creditor desires to levy execution. 
Rule 15 provides for the execution of a 
decree passed jointly ın favour of more. 
persons than one and provides for the 
whole decree being executed by oneof the 
joint holders, and does not confer any 
power on the joint holders to execute the 
decree to the’ extent of their respective 
interests. The proviso to r. 17 and the terms 
of r. 64 also seem to me tosuggest that the 
decree must be executed for the amount 
payable under it. Inmy opinion there is 
no authority for the proposition that a 
single money decree for sums immediately 
payable at the date of execution can be exe- 
cuted at different times. I think that the 
correctrule, and certainly the rule of con- 
venience, is that a party having a right to 
execute a decree for money presently pay- 
able must enforcethe whole decree at the 
sametime. Wewere referred to several 
cases and the only one which seems to me 
definitely against the view which I am 
expressing is the case of Upendra Nath Bose 
v K. B. Dutt (2). There the learned 
Judges accept the view expressed by Sir 


(5) (1910) 2 KB 636; 79 L J K B 684; 102L T 
522; 26 TL R 421. 
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Barnes Peacock in an ealier case that 
piecemeal execution is not permissible, but 
they say that the objection should be taken 
to the first execution, and not to the second 
execution which is to recover the whole 
balance payable. With all respect to the 
learned Judges who decided that case, 
the question does not turn upon the legality of 
the first execution, but upon its effect. There 
is, I apprehend, no -legal objection toa 
judgment-creditor giving up part of his 
rights. If a man recovers judgment for 
Rs. 1,000 there is nothing to prevent him 
saying thatheis willing to execute it only 
for Rs.500. That execution is not invalid, 
but the questionis whether the effect of that 
execution is to prevent execution for the 
balance of the judgment debt. To my mind 
that is the effect. I think that ifa person 
having a right to recover a certain sum 
under a decree asks the court to enforce 
that decree for a less sum, he must be 
taken to waive his right to levy execution 
for the balance. Certain cases were refer- 
red to by Mr. Chitale arising under 


. Art. 182 of the Indian Limitation Act in 


which i was held that a darkhast for part 
of the amount due would bea step in exe- 
cution which would prevent a subsequent 
darkhast from being time-barred. But the 
actual question which we have to decide 
was not considered or discussed in those 
cases. Inmy opinion, therefore, this appeal 
must beallowed and we must hold that the 
effect of the earlier darkhast for a portion 
of the amount dueat the date thereof was 
to prevent the judgment-creditor from 
taking subsequent darkhast prcceedings for 
the balance. h 
Murphy, d. — The point we have to decide 
is whether, when a judgment-creditor has 
obtained a decree for principal and interest 
to date of payment and costs, and has 
applied for execution, and executed it in 
respect of the principal and costs, and sub- 
sequently puts in a fresh application for in- 
terest only—a prayer omitted in the previous 
application—he can be allowed toexecute 
it, or is barred from so doing by the principle 
contained in O. II, r. 2. Order II, r.2 does 
not apply to applications for execution and 
there is, in therest of the Uode, neither a 
prohibition against, nor permission for such 
procedure, and thereis no case exactly in 
point. The case law, which has been relied 
on inthe courseof the arguments and by 
the appellate Judge who first heard the 
appeal, is contained in Upendra Nath Bose 
v. K. B. Dutt (2), Somasundaram v. Chok- 
kalingam (1), Balasubramania Chetti v. 
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Swarnamal (6), Sadho Saran v. Hawal 
Pande (3), and Radha Kishen Lall v. Radha 
Pershad Singh (7). Of these cases that of 
Somasundaram vV. Chokkalingam (1), is the 
nearest analogy, but what was allowed to 
be executed there was a second applica- 
ticn for interest on a sum-which had been 
recovered from the person who had been 
paid, on the reversal of the decree in 
appeal, under which he obtained it. The 
remaining cases allowing separate execu- 
tion of different parts of the same decree 
really deal with matters which are essentially 
separate, such as a decree for possession 
and mesne profits, or for possession and 
costs. Mr. Chitale has also relied on 
certain- cases which are really authorities 
on the question of what is a step-in-aid 
of execution in accordance with law, under 
the Indian Limitation Act. But these do 
not seem to me to be in point in this 
matter. Rules 10 and 15 of O. XXI, 
suggest that what should be prayed for 
is execution of the decree as a whole, and 
form No.6 in Appendix E seems to me to 
require a claim for principal and interest 
to be made in the same application, such 
a decree being essen‘ially a money decree 
for the total amount in both cases. I 
agree that the decree appealed against 
must be reversed and the execution applica- 
tion dismissed with costs throughout. 

N. Appeal allowed. 

(t) zl Ind Cas 32. 38 M 199; (93) M W N 685; 
j4 MLT 196; 25 ML J367. 

(7) 1s C515. 


MADRAS HIGH COURT. 
Civil Appeal No. 268 of 1926. 
January 9, 1933. 

MADHAVAN Nate AND Jackson JJ. 
KANDASWAMY GOUNDER -PLAINTIFF 
— APPELLANT 

VETSUS 
CHINNAMMAL AND OTHERS — DEFENDANTS— 
RESPONDENTS. 

Hindu Law—Adoption -Absence of authority from 
husband—Adoption by widow to spite her daughters 
—Consent of nearest sapinda givento suit his ends 
or under wrong impression of authority from hus- 
band—Validity of adoption 

In the absence of authority by the husband to 
adopt, the consent of the nearest sapinda will be 
enough to uphold an adoption. If the consent of the 
sapinda was obtained under circumstances which 
show that he gavethe consent witha view to bene- 
fit himself or if the facts show that the widow was 
making the adoption to defeat the interest of this or 
that sapinda, and not to promote the spiritual 
welfare of her husband, then the motives of the 
parties ure said to be “corrupt and ‘capricious " and 
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the adoption will be invalid for that reason. 
Collector of Madura v Mottoo Ramalinga Sathupatty 
(1) Velanki Venka:a Krishna v. Rama Lakshmi (2) 
eng Krishnayya Raov. Raja of Pittapur (3), refer- 
Ted to 

A Hindu widow who never thought of making 
any adoption for about ayear after her husband's 
death quarrelled with her daughters, went to her 
deceased husband's brother’s house and adopted his 
son without consulting any of the other sapindas : 

Held, that from these circumstances it might be 
inferred that the adoption wasmade by the widow 
with aview to spite her daughters and not on 
account of any consideration for the spiritual 
welfare of her husband, and that the consent given 
by the brother, the nearest sapinda, having been 
given to gain his ends or under the impression that 
she had her husband's authority to adopt, was 
vitiated, 


Civil Appeal from the decree of the Dis- 
trict Judge, Salem, 

The Advocate-General and Mr. Venka- 
tasubbiah, for the Appellant. 

Messrs. S. Varadachariar, N. D. Varada- 
chariar and B. Sitarama Rao, for the Res- 
pondents. 


Madhavan Nair, J.—The plaintiff is 
the appellant. This appeal arises out of 
a suit instituted by the plaintiff for a de- 
claration that he is the adopted son of one 
Muthu Goundan of Siluvampatti and as 
such is entitled to recover the suit pro- 
perties from the defendants together with 
mesne profits. Defendant No. 1 is the 
second daughter of the deceased Muthu 
Goundan and defendants Nos. 2 and 3 are 
his other daughte:s. Defendant No. 4 is 
the husband of the first daughter. Defen- 
dants Nos. 5to 7 are persons who are in 
possession of some of the items of the pro- 
perty. Muthu Goundan diedin ths month 
of March 1920, and on March 11, 1921, his 
widow, Kaliammal, P. W. No. 1, adopted 
the plaintiff, the son of Muthu Goundan’s 
brother, P. W.No. 2. The plaint alleged 
that Muthu Goundan, before his death, had 
authorized his widow to adopt and that 
she took the plaintiff in adoption with the 
consent of the sapindas. The daughters 
who are defendants contested the adop- 
tion and said it was brought about at the 
instigation of P. W. No, 2 and that their 
mother who was noton good terms with 
them adopted the plaintiff with a view to 


spite them and deprive them of their 
inheritance. Defendant No. 1 also put 
forward a will by which the deceased 


Muthu Goundan left the properties after 
his deathto be enjoyed by her with direc- 
tions to maintain his widow, etc. The two 
main questions inthe case are: (1) whether 
the adoption set upin the plaint is true 
and valid, and (2) whether the will set: 
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up by the defendants is true and valid 
(issues Nos, 1 and 2). 

The factum of adoption is not disputed, 
It is also not disputed that thongh the 
plaintiff stated in the plaint that all the 
sapindas were consulted, the only sapinda 
who was consulted is the adopted boy’s 
father, P. W. No. 2 the nearest sapinda. 
The learned District Judge found that 
the authority said to have been given by 
the deceased husband to adopt was not 
proved and that the circumstances show 
that the motive of P. W. No. 2 in consent- 
ing to the adoption was to secure advantage 
for himself and of the widow in making 
the adoption was to defeat the rights 
of Muthu Goundan's daughters. Holding 
these motives tobe “capricious and cor- 
rupt” he held that the adoption was in- 
valid inlaw and that the plaintiff is not 
entitled to recover possession of any 
portion of the properties. He also found 
that the “will” set up by defendant No.1 
was not proved. As the adoption was found 
to be invalid, the plaintiff's suit was dis- 
missed. Against the decree dismissing 
the suit the plaintif has filed this appeal 
and defendant No, 1 has filed a memoran- 
dum of cross-objections in which she 
contends that the will set up by the defen- 
dants is true and valid and that the order 
disallowing costs 1s wrong. 

The law is well settled that in the 
absence of authority by the husband to 
adopt, the consent of the nearest sapinda 
will beenough to uphold an adoption. If 
the consent of the sapinda was obtained 
under circumstances which show that he 
gave the consent with a view to benefit 
himself or ifthe facts show that the widow 
was making the adoption to defeat the in- 
terest of this or that sapinda, and not to pro- 
mote the spiritual welfare ofher husband, 
then the motives of the parties are said to be 
“corrupt and capricious” and the adoption 
will be invalid for that reason. This may be 
said to represent the state ofthe law in 
this Presidency: See Collector of 
Madura v. Moothoo Ramalinga Sethupathy 
(1), Velanki Venkata Krishna v. Rama 
Lakshmi (2), and Krishnayya Rao v. 
Raja of Pittapur (3). The question is how 
far the adoption in this case is vitiated 
by “corrupt and capricious’ motives. 


(1) I2MIA 397;10 WRPO17;1B LRPO 
1; 2 Suth. PO J 135; 3 Sar. PO J 33 ; 20 E R 359; 
3 Mad. Jur. 298 (P C). , 

(2)1 M 174; 4I A 1; 28W R21: 3 Sar. 669: 1 Ind. 
Jur. 63:3 Sar PO J 353 (P O». 

(3) 116 Ind Oas. 673: A I R 1928 Mad. 994; 51M 
893; 28 L W 422; 55 M L J 894, j 
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Exhibit D is the adoption deed. It 
bears the mark of Kaliammal and it has 
been attested by P. W. No. 2 and many 
other witnesses. It states that the de- 
ceased had authorized the widow to take 
a boy in adoption for him and that in 
addition to this authority she consulled 
P. W. No. 2 and most of the other daya- 
dis, that with their full consent Kand- 
aswamy Goundan has been adopted and 
that he shall inherit all the properties of 
the deceased Muthu Goundan. Though 
the learned Advocate-General took us 
through the evidence relating to the au- 
thority given by the deceased Muthu 
Goundan to adopt, it did not appear to 
me that he seriously challenged the cor- 
rectness of the learned Judge’s finding on 
the point. The evidence bearing on the 
question is purely oral and I do not see 
any reason to differ from the learned Judge's 
conclusion on that point. 

I will now discuss the evidence in so 
far as it relates to the motive of the par- 
ties which are said to vitiate the adoption. 
The evidence on this point is meagre. 
But such as it is, I think it is enough 
to support the conclusion arrived at by 
the learned District Judge. Mr. Varada- 
chariar argues that the evidence shows 
that the so-called consent of P. W. No. 2 
was given under the impression that the 
deceased Muthu Goundan had authorized 
. the widow to adopt a boy, that, therefore, 
there was no free and independent consent 
given by the sapinda for the adoption, 
and on that account the adoption is in- 
valid. This argument is not without force. 
But as I do not find it referred to in the 
lower Court’s judgment, I prefer to rest 
my conclusion on the specific grounds on 
which the learned District Judge has 
dealt with the case. Muthu Goundan died 
in March, 1920, and the widow did not set 
about making an adoption until a full year 
after her husband’s death. 

This long delay requires explanation. 
The explanation given by her P. W. No. 1 
and the father of the adopted boy P. W. 
No. 2, that this delay was due to pollu- 
tion on account of Muthu Goundan’s death 
is, as the District Judge says, a specious 
. one and cannot for a moment be believed. 
It is common ground that for a long time 
(it is not clear from the evidence how 
long) the widow lived with her daughters 
in her husband’s house and when she 
left it, she went to the house of P. W. 
No. 2 where the ceremony of adoption took 
place, It is admitted that though 
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the daughters were invited, none of them 
accepted the invitation and was present 
at the ceremony. Though in her evidence 
P. W. No. 1, the widow, at first stated 


‘there was uno ill-feeling between me and my 
daughters before the date of the adoption,” 


she had to admit that her daughters were 
no. on friendly terms with her for a 
month before the adeption. This is clear- 
ly borne out by the documentary evidence 
also; for, in Ex. 4 in the statement filed 
by her before the First Class Magistrate 
in connection with the proceedings between 
her and her daughters under s. 145, 
Criminal Procedure Code, in the month 
of June, 1921, she stated that last Thye 
(February 11, 1921,) her daughteis and 
the husband of one of them came to her 
lands and molested her enjoyment. It is 
difficult to decide as to what was the 
exact cause for the quarrel between the 
mother and the daughters. It may be 
that the mother getting knowledge of the 
will set up by defendant No. 1 resented 
it or it may be that the quarrel originated 
over the proceeds of the sale of paddy 
amounting to Rs. 50 as early as October- 
November, 1920, as stated by D. W. Nos. 
1 and 2; but whatever might have been 
the true cause, it cannot be doubted that 
there was ill-feeling between the mother and 
the daughters. Defendant’s Witness No.1, 
the husband of defendant’s No. 1 says that at 
the end of February 1921, the widow went to 
P.W. No. 2's house for food. Defendant’s Wit- 
ness No. 2, his wife, also speaks to the same 
effect. Having regard to the date of the 
trespass mentioned in Ex.4 and the evi- 
dence of the widow that they were not 
on friendly terms for a month before the 
adoption, the defence evidence that the 
widow left the house some time in February, 
1921, may well be true; and within a month 
after going to P. W. No. 2’s house the adop- 
tion took place. 

The widow who never thought of making 
any adoption for about a year after her 
husband's death quarrels with her daug- 
hters, goes to P. W. No. 2's house and 
adopts his son and she does not con- 
sult any of the other sapindas. From 
these circumstances it may well be in- 
ferred that the adoption was made by 
the widow with a view to spite her daughters 
and not on account of any considera- 
tion for the spiritual welfare of her hus- 
band. 


It is more than probable, as suggested 
by the District Judge, that the idea of 
adoption may well have been suggested 
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by P. W. No. 2 for his own ends. I have 
already said that the other sapindas weie 
not consulted. Defendants’ Winesses Nos. 4 
and 5, cousins of Muthu Goundan, state 
that they were given no notice whatever 
that an adoption was either contemplated or 
performed. In the ordinary course P. W. 
No, 2. will not become entitled to his deceas- 
ed brother's properties. But if his son 
is given in adoption, he being young, 
P. W. No. 2 would virtually acquire con- 


trol over the property and will be in a 
position to benefit himself. Swayed by 
considerations such as these he took 


advantage of the ill-feeling of the widow 
towards her daughters and gave consent 
to the adoption. On July 15, 1922, the 
widow executed a simple bond for 
Rs. 2,000 in favour of her brother-in-law, 
P.W. No. 2. This was followed on 
October 11,1924, by a hypothecation bond 
in his favour hypothecating most of her 
properties. 

The widow's explanation that these 
transactions were entered into with P. W. 
No.2 to meet the expenses incurred in 
connection with the criminal case in 
which her husband was involved along 
with P. W. No. 2and many others does not 
seem to bear the impress of truth. In 
these circumstances it is difficult to hold 
that P. W. No. 2 gave his consent to the 
adoption freely and without any desire 
to benefit himself. Having regard to all 
the circumstances, I am satisfied that 
the adoption in this case did not take 
place in consonance with Hindu Law and 
that it must be held bad in law on account 
of the corrupt and capricious motives of 
P. W. No. 2, the nearest sapinda, as well 
asof P. W. 1, the widow. As the adop- 
tion is not proved to be valid, the plaint- 
iff's suit was rightly dismissed by the 
lower Gourt and the appealis also dismissed. 
The appellant will pay the costs of the 


respondents, 

Jackson, J.- 1 agree. The plaintiff 
(appellant) sues for a declaration that he 
is the validly adopted son of one Muthu 


Goundan. In the plaint he sayshe was. 


adopted with the consent of sapindas, 
and the.wife of Muthu Goundan was also 
authorized by ber husband in his life-time. 
This authorization by the husband has 
been found to be untrue, and the learned 
Advocate-General on appellant's behalf 
does not seriously traverse that finding of 
fact. He relies upon the consent of Muthu 
Goundan’s brother who is also natural 
father of the plaintiff and his 2nd witness, 
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Vellayana Goundan. But this ċoñsent has 
never been proved, In the deed of adoption 
the widow states that her brother-in-law 
fully consented—Ex. D—and Vellayana 
has attested this deed—but neither the 
widow nor Vellayana were questioned 
about their c.nsent when they were in 
the box. Vellayana says, “She asked me 
to give her the boy before the adoption 
took place. I consented.” But from this. 
sole sentence it cannot be inferred that - 
she asked for his consent to the adoption 
and he applied his mind to ths matter. 
Suppose she asked some stranger for the 
boy, and he used those words “She asked 
me for my boy and I consented,” would it 
for a moment be argued that the stranger 
had been consulted about, and had agreed 
to, the propriety of an adoption? And 
there is even less room for such presump- 
tion in the case of Vellayana; for he has 
made it abundantly obvious that he was 
impressed with the idea that the husband 
hed given his consent. He not only 
swears so in this suit, but in the Criminal 
Court proceedings in September, 1921—Eix. 
8—he swore that the widow adopted 
his son according to his brother's wishes. 


Where then was the need for his 
consent ? 
On this short -point the appellant 


must fail, and it is a point of substance 
going to the root of the matter; nota 
mere technicality. But even assuming 
that there was the requisite consent, as 
the learned District Judge seems to have 


assumed, his ultimate decision that the 
adoption is invalid is, in my opinion, 
correct. The vital question in these 


cases is whether the adoption is made 
in the proper and bona fide performance 
of a religious duty and neither capri- 
ciously nor from a corrupt motive. 
The Judicial Committee in the Ram- 
nad case[Collector of Madura v. Moothoo 
Ramalinga Sethupathy(1)]| with what is some- 
times overlooked a very special insistence 
upon the necessity of dealing with each. 
case upon its own facts clearly laid down 
this principle, adding that there should be 
such evidence of the assent of kinsmen as 
suffices to show that the act isdone bona 
fide. InVelanki Venkatakrishna v. Rama 
Lakshmi (2) this passage is cited, and it is 
explained that there should be support 
to the inference that the widow in making 
the adoption was actuated neither by 
capricious nor corrupt motives, though nice 
questions as to the particular motives 
should not be introduced. As an avowed 


$50 SANT SiNGH 4. 
explanation this fresh passege is not, if I 
may say so, as helpful to me as I could 
wish; but apparently it means that the 
question of the widow’s motives is to he decid- 
ed on broad lines. It certainly does not mean 
that the widow's motives are irrelevant ; for 
it states in terms: 

“sufficient to support the inference that the adoption 
was made by the widow not from capricious or corrupt 
motives.” 

Now in the present case the learned 
Judge finds that the widow was not ful- 
filling a religious duty, but was acting 
entirely from secular motives in order 
to spiteher daughters and their husbands, 
and in order to defeat their interest, 
As my learned brother has pointed out, 
there is no reason for differing from this 
finding and therefore the adoption must 
be held to be invalid. Of course if the 
consent of Vellayana had been proved, and 
if he, as representative of the reversioners, 
was consenting to anadoption which would 
defeat his and their interest, his consent 
would be strong support to the inference 
that the widow had acted bona fide. But 
in this case ihe interest of the reversioners 
is so remote es tobe negligible: and Vella- 
yana so far from defeating would onthe 
contrary have advanced his own interests, 
since nobody denies that afather betters 
his position if he can persuade a well-to- 

“do family to adopt his boy. Therefore 
the proof of Vellayana’s consent, while it 
would be valuable, and indeed essential for 
establishing the validity of the adoption, 
would in the circumstances of this family, 
be quite insufficient to show that the widow 
acted bona fide. 

Madhavan Nair, J.— As we have dis- 
missed the plaintiff's suit, it is not neces- 
sary to consider whether the will set up 
by defendant No. 1 has been proved to be 
genuine or not, We, therefore, dismiss 
the. memorandum of objections, but the 
appellant must pay the costs of respondent 
No.1 on the memo. Costs only on one memo 
of objections. 


NA. Appeal dismissed. 
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LAHORE HIGH COURT. 
Second Civil Appeal No. 602 of 1998. 
June 23, 1932. 
Trex CHAND, J. 
SANT SINGH AND ANoTaER—VENDEES— 
DEFENDANTS—APPELLANTS 
VETSUS 
HARDIT SINGH-—PLAINTIFE AND ANOTAER 
— DEFENDANTS— RESPONDENTS, 
Customary Law (Punjab)—Alienation by wido w= 
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Suit by revermoner to set aside alienation—Limitation 
—Enquiry as to whether property was ancestrai or 
self-acquired, importance of — Punjab Limitation 
(Custom) Act (L of 1920)— Limitation Act (IX of 
1908), Sch. I, Art. 125, 

For the purpose of determining whether a widow 


Possessed unrestricted power of alienation in the 
property which had descended to her. from her hus- 
band, it is immaterial whether the properly wes 
ancestral or self-acquired in his hands, but the ques- 
tion is of great Importance for ascertaining the 
period of limitation governing a declaratory suit by 
a reversioner to challenge the widow's alienation. 
Jf the property was ancestral of the husband and the 
` contesting reversioner, there can be no doubt that 
Punjab Act I of 1920 is applicable and the period 
of limitation is six years If, however, the property 
was Don-ancestral qua the plaintiff, tbe suit would be 
governed by Art 125 of the Limitation Act. Hari 
Singh v. Karam Chand-Kanshi Ram (1), referred to. 
Second Civil Appeal from the decree of 
the Additional District Judge, Ferozepore, 
dated November 17, 1927, affirming that of 
the Subordinate Judge, Second Class, 
Ferozepore, dated July 15, 1927. 
Lala Fakir Chand, for the Appellea's. 


Order—On February 1, 1915, defendent 
No. 1, Musammat Har Kaur, soid a portion 
of her . husband's estate to the father of 
defendants Nos 2 and 3 for Rs. 4,000. On 
October 19, 1926, Herdit Singh, who isa 
collateral of Ishar Singh in the third degree, 
brought the present suit for 2 declaration 
that the alienation had been effected without 
consideration and necessity and was ineffec- 
tual as against the plaintiff's reversionary 
rights. i 


In the plaint it was stated that the suit 
was within time as the plaintiff was lesa 
than 21 years of age on the date ofthe in- 
stitution of the suit. The learned Addi- 
tional District Judge has foundas a fact 
that the plaintif had failed to prove that he 
was less than 21 years of age on the date 
the plaint was filed in court, but he has 
held the suit to be within time on the 
ground that it was governed by Art.125 of 
the Indian Limitation Act. Before him it 
appears to have keen contended on behalf 
of the appellant that the alienor being a 
Jat the suit was governed by (Punjab) Act 
Tof 1920 which provided a period of six 
years fora suit for declaration to contest 
an alienation by a widow of the ancestral 
immovable property of her husband, The 
learned Additional District Judge rejected 
this contention on the ground that the land 
had not been shown to be ancestral. It 
appears, however, from the record that an 
issue was framed as to the ancestral nature 
of the land but the trial Judge, by his inter- 
mediate order of April 6, 1927, ruled that 
the decision of this point wasnot necessary 
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for the decision of the suit. He according- 
ly shut out all enquiry on the point. 

It is no doubt true that for the purpose of 
determining whether a widow possessed 
unrestricted power of alienation in the 
property which had descended to her from 
her husband, it is immaierial whether the 
property was ancestral or self-acquired in 
his hands, but the question is of great im- 
portance for ascertaining the period of limi- 
tation governing a declaratory suit by a 
reversioner to challenge the widow’s alie- 
nation. Ifthe property was ancestral of the 
husband and the contesting reversioner, 
there can be no doubt that (Punjab) ActI 
1920 isapplicable andthe period of limita- 
tion is six years. If, however, the property 
was non-ancestral qua the plaintiff, the suit 
would be governed by Art. 125 of the 
Indian Limitation Act: Hari singh v. 
Karam Chand-Kanshi Ram (1). I hold, 
therefore, that an enquiry in this matter 
was necessary. 

On the question of necessity also, the 
judgment of the learned Additional District: 
Judgeis not very satisfactory. The princi- 
pal item disallowed is the sum of Rs. 2,500 
which is alleged to h.ve been paid to Kala 
Singh, previous creditor. This Kala Singh 
was a collateral of Ishar Singh and was 
nearly related to him as the plaintiff. A 
receipt for Rs. 2,500 purported- to have 
beensigned by Kala Singh, was produced. 
The learned Judge has, however, refused 
to allow thisitem on the ground that Kala 
Singh's ba'i had not been produced. But 
Kala Singh had admittedly died when the 
suit was brought, and it appears that his 
sole heir is Hardit Singh plaintiff. If this 
is so, it is idle to blame the vendee for the 
non-production of the bahi and the proper 
course was to allow the vendee to lead 
secondary evidence as to the existence of 
the debt alleged tobe due by Musammat 
Har Kaur’s father-in-law to Kala Singh. 


Further enquiry on both the points, is 
therefore, necessary, and I remand the case 
under O. XLI, r. 25 of the Civil Procedure 
Code, to the trial Court for determining the 
following issues: — 

1. Whether the land in dispute was an- 
cestral of the plaintiff and of Ishar Singh, 
the husband of Musammat Har Kaur? and 

2. Whether necessity for Rs. 2,500 alleged 
to have been paid to Kala Singh, previous 
creditor, has been established ? 

The remand report, containing the find- 


(1) 100 Ind, Cas, 721; 8 L 215; AIR 1927 Lah. 11; 
28 PLR 456, - > 
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ings of both the courts below, must be sub- 
mitted to this court within three months. 

A. Case remanded. 


CALCUTTA HIGH COURT. 
Civil Rule No. 1428 of 1932. 
April 5, 1923. 
Parson, J. 
E. A. COHEN—Deren pant — 
PETITIONER 
VETSUS 
A. M. PARUK—PLarntisr—Oprostre 

; Party. 

Civil Procedure Code (Act V of 1908), s. 115, O. 
Il, r. 2—Arrears of rent payable monthly—Suit for 
One ctuse of action in respect of whole arrears— 
Effect of two suits—Revision—Interference by High 
Court, propriety o f. 

Where rent which is payable monthly is in 
arrear , t cause of action fora suit for rentis the 
same in respect of each of the monthly rentals. The 
arrears cannot be split up and two suits cannot be 
filed in order to bring each of the suits within the 
jurisdiction cf the Sinall Cause Court. The origin of 
the cause of action remains the same, whether or not 
the defendant raises a particular point as minimis- 
ing his liability in respect uf any one particular 
month ornot. The effect of so tiling two suits is 
not that both suits must be dismissed But the 
moment one of the suits is decreed, the other must 
fail. The High Court will interfere in such a cise even 
though the two cases are tried together and decided 
by one judgment ‘the principle that the court 
should not interfereina case where substantial 
justice has been dons cannot apply to such a case. 


Civil Rule from an order of the Small 
Cause Court Judge, Sealdah, dated 
November 9, 1932. 

Messrs. Joges Chandra Roy, Krishnalal 
Banerji (II) and Sushil Chandra Dutt, for 
the Petitioner. 

Mr. Ambicapada Chowdhury, for the Op- 
posite Party. 

Judgment.—This Rule arises out of a 
Small Cause Court decree and relates to the 
decree passed in Suit No. 3471 of 1931. 
It appears that the plaintiff sued to re- 
cover from the defendant certain rent for 
certain premises belonging to the plaintiff. 
He proceeded to file two suits in the 
Small Cause Court, one being Suit No. 3470 
covering rent for the premises less certain 
allowances or seb off for the period from 
December 1930 to July 1931. He also 
filed a Second Suit No. 3471, for rent of the ° 
same premises for the months of August 
and September, 1931. The former suit was 
valued at Rs. 838 and the latter suit at 
Rs. 688. It is admitted that the suits 
taken together were in excess of the 
pecuniary jurisdiction of the Small Causg 
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Court Judge and the question is whether 
the plaintiff could split up his claim 
in this manner into two portions so as to 
bring each portion within the pecuniary 
jurisdiction of a Small Cause Court. 

Now, before meit has been contended 
on behalf of the defendant that such a 
procedure is not in accordance with law 
and is prohibited by O. II, r. 2, Civil Pro- 
cedure Code. The illustration to that rule 

“is very much on all fours with the present 
case and reliance isalso placed upon the 
cases of Taruck Chunder Mookerjee v. 
Panchu Mohini Debya (1) Sheo Sunkur 
Sahoy v. Hridoy Narain (2) and Adhirani 
Narain Kumari v. Radhu Mohapatrao (3). 
Now it is quite clear that the intention 
of the Code is that every suit is to include 
the whole of the claim arising out of the 
particular cause of action and the sub- 
stantial question which one has to deter- 
mine in a case like the present is whether 
it can be said thatthe fact that the rent 
in the present case was payable monthly 
isto be taken as showing that the plaintiff 
would have a separate cause of action in 
respect of claim for each month’s rent and 
whether assuming six months’ rent to be 
due in arrears he could file six separate 
suits, each suit covering the rent for one 
month, I think it is quite clear on a 
consideration of this position that the cause 
of action in the present case remains the 
same in respect of each of the monthly 
rentals. There is no separate agreement 
as regards each month’s rent. The re- 
lationship between Jand'ord and tenant 
which is what constitutes the right or liabi- 
lity had its origin inthe beginning of the 
tenancy. A suggestion was made that the 
evidence in Suit No. 3471 was not the same 
as in Suit No. 3470 in so far that in 3471 
a question was raised as to whether in 
respect of the rent for certain months a 
cheque sent by the defendant purporting 
to cover the rent for a particular month 
(although in fact a larger amount was due) 
had been accepted or ought to be re- 
garded as having been accepted as pay- 
ment in full of the rent of that particular 
month, and inasmuch as that evidence 
was required to be given in Suit No. 3471, 
it was said that that was a matter differ- 

*entiating it from the other suit namely, 
Suit No. 3470, in which such evidence was 
not required; therefore that test, which is 
one of the tests as to whether the claim 

(1) 6 G791; 8 O L R297. 


(2) 9 C174; 12 OL R 34. 
_ 8) 12 0 50, 
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arises out of thesame cause of action, was 
not to be found inthis case. The answer 
tothat as such is, I think, that that parti- 
cular feature of the case is irrelevant to the 
origin of the cause of action. 

The origin of the cause of action remains 
the same whether or not the defendant 
raises a particular point as minimising 
his liability in respect of any one particular 
month or not. Then it is suggested that 
upon the facts of this particular case there 
should be no interference. Order II, r. 2, 
it is said, is for the benefit of the de- 
fendants and that in the present case the 
two suits were tried together, evidence 
was received in both and the suit were 
filed together and one judgment covered 
them both. That in my judgment does 
not really have any bearing on the question 
of whether the cause of action in respect 
of the two suits is thesame. If the cause 
of action is the same then the two suits 
ought to have been comprised in one. 
If the two suits had been comprised in one 
then the suit would have had to be brought 
in some other court which had juris- 
diction to deal with that suit. I agree 
that the effect of what has happened is 
not thet both the suits must be dismissed. 
The effect would be that the moment one 
of the suits is decreed the other suit must 
fail, partly upon the assumption that if 
amalgamated with the former suit it would 
he beyond the pecuniary jurisdiction of 
the Small Cause Court and partly upon 
the footing that the first suit was within 
the jurisdiction of the said court and so 
far as the claim of the second suit is con- 
cerned the plaintiff must be taken to have 
abandoned it ashe is entitled to do in 
order to bring the first suit within the 
jurisdiction of the Small Cause Court. 
The principle that the court should not 
interfere in revision in a case where sub- 
stantial justice has been dcne cannot 
apply to a case like the present. Here the 
simple substantial question is whether or 
not these two claims arise out of the same 
cause of action. If they do then the result 
must necessarily follow. 

In this view of the matter the Rule must 
be made absolute, the deciee of the lower 
Court must be set aside and the suit dis- 
missed. Hearing fee is assessed at one 
gold mohur. 

N. Rule made absolute. 
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PATNA HIGH COURT. . 
Appeal from Original Decree No. 4 
of 1930. 
October 6, 1933. 
: DHAVLE AND SAUNDERS, JJ. 
RAM BAHADUR AND oTHERS—PLAINTIFFS 
— APPELLANTS 
VETSUS 
Sri Thakur Siri SITARAMJI 
MAHARAJ AND oTHEgs—DEFENDANTS 
— RESPONDENTS, 

Partition suit—Commissioner, duties of—Decision 
of shares of the parties, if can be delegated to Com- 
missioner—Civil Procedure Code (Act V of 1609), 
0. XXVI, r. 16 (a). 

In a partition suit the proper duty of a Commis- 
sioner isto form and allot takhtas according to the 
shares of the parties as already admitted or found, 
and itis entirely outside his duty’ to decide the 
shares of the parties, this power being a part of the 
judicial duty of the court itself, 

Where ths court ordered the Commissioner to 
proceed with the work of partition according to his 
view after hearing the parties: and that the court 
itself would look into the matter if objections were 
filed against the Commissioner's final report ; 

Held, that this meant an entirely unjustifiable 
delegation of the court's duties to the Commissioner 
and that his proceedings in that respect should be 
ignored and the order based on the proceedings set 
aside. 

The provision under O. XXVI, r.16, cl. (a), Civil 
Procedure Code, has nothing to do with the question 
of title of the parties to shares other than those 
admitted in the pleadings or declared in the 
preliminary decree. Pe 

Appeal from a decision of the Subordinate 


Muzaffarpur, dated June 11, 


Messrs. K. B. Duttand S, C, Mazumdar, 
for the Respondents. 

Dhavle, J—This appeal must succeed. 

The suit was originally brought for the 
partition of a whole mauza. It was dismiss- 
ed by the trial Court on the ground that 
there has been a previous partition. There 
was an appeal tothe High Court by thé 
plaintiffs who did not challenge the find- 
ing that there had been a previous partition, 
but urged that at any rate they were entitled 
toa partition of the shamilat lands that 
admittedly existed. In allowing the appeal 
Mr. Justice Das, with whom Mr. Justice 
Adami concurred, observed thatthe plaintiff 
didnot press this point in the court of first 
instance and therefore would not be entitled 
as a matter of right to succeed in this court. 
The decree of the: lower Court was modified, 
and a partition of such of the skamilat 
lands. as were capable of partition was 
ordered, and the appellants were ordered to 
pay the costs of the respondents. Several 
years after the appellate decree of this court, 
proceedings were taken in the lower court, 
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and several out of defendants Nos. 4 to 19 
applied to the Pleader Commissioner stating 
that they had a 12 annas share in one of the 
shamilat plots. The Pleader Commissioner 
referred the matter to the lower court, and 
the order of the lower court was that the 
Pleader Commissioner should proceed with 
the work according to his view after hearing 
the parties and that the court itself would 
look into the matter if objections were filed 
against the Commissioner's final report. 
This meant an entirely unjustifiable delega- 
tion of the court's duties to the Commissioner. 
In a partition suit the proper duty of a Com- 
missioner is to form and allot takhias accord- 
ing to the shares of the parties as already 
admitted or found, and it is entirely outside 
his duty to decide the shares of the parties, 
this power being a part of the judicial 
duty of the court itself. The Commissioner 
did, however, as permitted by the lower 
court, look into the matter and come to 4 
conclusion in favour of the defendants in 
question. The plaintiffs, who are the appel- 
lants before us, failed to file any objection to 
the Commissioner's Report on the daté 
fixed, and the lower Uourt accepted the 
report and decreed the suit finally in terms 
of that report. - 

It has been urged on behalf of the appel- 
lants that the Commissioner’s proceedings, so 
far as the question of title is concerned, were 
entirely ultra vires and that they are entitl- 
ed to a proper pronouncement on that point 
from the lower Court itself. Mr. Mitra has 
cited the case of Saraswati Bahuria v Suraj 
Narain Chaudhuri (1) in support of this 
contention; and the learned Advocate for 
the respondents has endeavoured to disting- 
uish -this ruling on the ground that it 
refers toa case under s. 144 of the Code of 
Givil Procedure, while the Commissioner 
had the right, it is argued, in the present 
case, under O. XXVI, r. 16 cl. (a) to take 
evidence. It seems to me, however, that this 
provision has nothing to do with the question 
of title of the parties to shares other than 
those admittedin the pleadings or declared 
inthe preliminary decree. The result is 
that the proceedings of the Commissioner so 
far as the title of the defendants in question 
to 12 annas share in plot No. 204 is concerned, 
must be ignored altogether, andthe order 
of the lower Court, based as it is on those 
proceedings must beset aside. ‘I'he case ° 
will now go back-to the lower Court for 
pronouncing on the disputed title or rather- 
the title ofthe defendant to the disputed 
share of 12 annas in plot No. 204 and dispos- 
` (1) 109 Ind, Oas. 641; 9 P L T 258, 
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ing of the case finally in accordance with 
law. Parties will be at liberty to adduce 
buch evidence as they may be advised to. 
Costs of the appeal will abide the even‘. 
Saunders, J.— I agree. 
N. Case sent back. 
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CALCUTTA HIGH COURT. 
Criminal Reference No. 15 of 1932, 
November 18, 1932. 
PANCKRIDGE AND PATTERSON, JJ. 
EMPEROR— PROSECUTOR 
VETSUS 
SARAFAT HUSSAIN AND OTHERS— 
ACCUSED. 

Criminal Procedure Code (Act V of 1898), ss. 435, 
488—Conviction by Deputy Magistrate—Appeal to 
Sessions Judge—Dismissal of appeal—Reference Ly 
District Magistrate to High -Court Jor enhancement of 
sentence—Interference by High Court. 

Where a Deputy Magistrate convicted certain 
persons under s. 9, Opium Act, for being in illegal 
possession of opium and en appeal by the accused 
therefrom was dismissed by the Sessions Judge, in 
a reference by the District Magistrate for enhance- 


ment of sentence under s. 43%, Criminal Procedure 
Code: 


Held, that although in. the circumstances it could 
not be said that the District Magistrate had no 
power to call for the record from the Deputy Magis- 
trate’s Court under s. 435, Criminal Procedure Ccde, 
or to make a report under s. 438, it was not desirable 
for the High Court to entertain the matter ona letter 
of reference addressed to the High Court by a District 
Magistrate when the facts of the case had already 
been brought to the notice of the Sessions Judge in 
appeal. 

Criminal Reference from an order of the 
District Magistrate, Howrah. 

Mr. Nirmal Chandra Chaudhury, for the 
Crown. 

Messrs. Asaduzzaman, Abdul Ali and 
Imam Hussain Chaudhury, for the Accused. 

Judgment.— This matter has been re- 
ferred to us under s. 438, Criminal Proce- 
dure Code, by the District Magistrate of 
Howrah. It appears that the opposite par- 
ties were convicted under s. 9, Opium Act 
of 1878, of being in illegal possession of a 
large quantity of opium. The Magistrate 
has convicted them and sentenced them 
each to pay a fine of Rs. 1,000 or in default 
to suffer six months’ rigorous imprisonment. 
The opposite parties appealed against their 
conviction and sentence to the Sessions 
Judge of Howrah who dismissed the appeal. 
The District Magistrate, for the reasons 
which he gives in his letter of reference, 
considers ihe sentence inadequate and he 
recommends its enhancement. The learned 
Advocate who appears for the opposite 
parties has submitted that inasmuch as the 
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District Magistrate is inferior to the Ses- 
sions Judge for the purposes of s. 435, 
Criminal Procedure Code, we cannot or ‘at 
any rate should not interfere. He hascited 
various authorities to us which lay down 
limitations on the powers of the District 
Magistrate to call for the records and to 
report to the High Court in cases where the 
matter has already been dealt with by a 
Sessions Judge. None of these cases is 
directly in point because as is conceded, 
the Sessions Judge, in dealing with the 
opposite parties’ appeal had no power to do 
what we are asked to do, namely to en- 
hance the sentence passed on the opposite 
parties. It, therefore, cannot be said that 
the District Magistrate has reported the 
case to us with a view to our reversing the 
order of dismissal made by the Sessions: 
Judge sitting in appeal. 

While we do not feel justified in holding 
that in the circumstances of the particular 
case the District Magistrate had no power 
to call for the record from the Deputy Ma- 
gistrate’s Court under s. 435, Criminal Pro- 
cedure Code, or to make a report to the 
High Court under s. 438, Criminal Proce- 
dure Code, we feel that it is not desirable 
that we should entertain the matter ona 
letter of reference addressed to us by a 
District Magistrate when the facts of the 
case have already been brought to the 
notice of the learned’ Sessions Judge in the 
appeal. It was suggested to us that as the 
matter came before the Sessions Judge in 
his appellate jurisdiction he had no power 
himself to report the case for orders under 
s. 438. We understand that that contention 
is not now pressed and we certainly are not 
disposed to accept it. Inthe circumstan- 
ces, having regard to the way that the case 
has been brought tc our notice, we do not 
consider that we should take any action. 
The reference is, therefore, rejected. 

N. Reference rejected, 
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OUDH CHIEF COURT. 
Criminal Revision Applications Nos. 31, 45 to 
47 and 951 of 1933. 
July 31, 1933. 
SMITH, J. 
MUNNOO — APPLICANT 
` VETSUS 
EMPEROR— Opposite PARTY, 
Criminal Procedure Code(Act V of 1898), $. 408— 
Accused acquitted of acharge of possession of cart- 
ridges—Whether can be deemed to have committed 


that offence—Conviction for possession of stolen 
articles under Penal Code (Act XLY*of 1860), sa.41f 
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41,—Whether bars conviction under Arms Act (XI of 
1878), s 19 (È). 

When a person is acquitted of the charge brought 
against him in respect of the possession of cartridges, 
he cannot, as long as the order of acquittal remains 
in force, be deemed to have committed that offence. 
[p. 356, col 2] 

The fact that certain persons were 
respect of possession ofa stolen revolver under ss. 
411 and 414, Penal Code, respectively is no bar to 
their being convicted in respect of it under s. 19 (f), 
Arms Act, also. [p. 357, col 1.) 


convicted in 


Application for revision of ‘an order of the 


Sessions Judge, Sitapur, dated February 
28, 1933. 

Mr. Beni Madho Mehrotra, for the Appli- 
cant. 

The Assistant Government Advocate, for 
the Crown. 

Judgment. - - These revisions are all to 
some extent connected, and can be disposed 
of together. 


The facts are that on the night of May 4, 
1932, there was a burglary at the house of 
Lala Prag Narain, at Biswan, in the 
Sitapur District. A good deal of property 
was stolen, including a revolver and some 
rifle cartridges. The revolver was after- 
wards recovered, and loaded in it were found 
three live and one spent cartridge of 38 
bore, and one cut-down rifle cartridge. In 
the course ofthe inquiry into this burg- 
lary, the Police received information which 
led them to think that these 38 bore re- 
volver cartridges had been stolen from the 
house of Seth Maheshwar Dayal, a resident 
of Kutra, near Biswan. In the end, three 
separate cases were tried in the Court of 
Maulvi Iqbal Ahmad Khan Sahib, Magis- 
trate of the First Class, at Sitapur. The 
first of these cases was under ss. 457, 411 
and 414, Indian Penal Code, against sixteen 
accused—that case related to the burglary 
at the house of Lala Prag Narain, some of 
the accused being charged with the actual 
burglary, others being charged with dis- 
honest retention of stolen property, and 
others being charged with assisting in the 
concealment of some of the stolen property. 
All of the accused in that case were con- 
victed on November 3, 1932. They all 
appealed, but their appeals were dismissed 
by thelearned Sessions Judge of Sitapur on 
February 28, 1933, Of the men convicted 
in that case, four have come here with re- 
visional applications. The application 
No. 31 is by Munnoo, who was convicted 
under s. 457, Indian Penal Code, and was 
sentenced to two years’ rigorous imprison- 
ment. The Application No. 45 is by three 
men, Mullu, (alias Mulau or Mool Chand), 
Sunasar and Jagdeo. Mullu and Sunasar 
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were convicted: under s.411, Indian Penal. 
Code, and. were each, sentenced to-two years’. 
rigorous imprisonment .and: a fine of 
Rs. 50, in default of payment of the fine, 
to four months’ rigorous imprisonment fur- 
ther. Jagdeo was convicted under s. 414, 
Indian Penal Code, and was sentenced to ` 
one year’s rigorous ’imprisonment.. In con- 
nection with that same burglary, Mullu, 
Sunasar and Jagdeo, and a fourth man 
named Badri were tried in a separate case 
under s. 19 (f) of the Arms Act, in respect 
of the revolver stolen on the occasion in 
question, That case was decided on Nov- 
ember 18 last, and all the four men were - 
convicted, Mullu and Sunasar being sen- 
tenced to two years’ rigorous imprisonment 
apiece, Jagdeo to one year’s rigorous im- 
prisonment and Badri to three months’ 
rigorous imprisonment. Badri had also. 
been convicted in the previous case. The 
sentences imposed in the second case were 
ordered to run concurrently with those im- 
posed in the earlier case. Mullu, Sunasar 
and Jagdeo appealed to the learned Sés- 
sions Judge, who dismissed their appeals 
on January 28, 1933, and those three men 
are the applicants now inthe Application 
No. 46 i 

Lastly, in respect ofthe theft of revolver 
cartridges from the house of Seth Mahesh- 
war Dayal, three men were tried, Ram 
Ghulam, who was formerly a servant of 
Seth Maheshwar Dayal, Sunasar and Jag 
deo. Ram Ghulam was charged under 
s. 381, Indian Penal Code, and s. 19 (f) of 
the Arms Act, Sunasar was charged under 
s. 411, Indian Penal Code, and s. 19 (f) 
of the Arms Act, and. J agdeo was charged 
under s. 414 Indian Penal Code, and s. 19 
(f) of the Arms Act. That case was decid- 
ed on November 24, 1932. The accused 
men were all convicted under those sections, 
and were sentenced to two years’ rigorous 
imprisonment each under each of the sec- 
tions quoted — those two sentences were 
ordered torun concurrently, but the sen- 
tences imposed on Sunasar and Jagdeo in 
that case were ordered to be consecutive on 
their other sentences, the net result being 
that Sunasar had to serve in all four years’ 
rigorous imprisonment and to pay a fine of 
Rs. 50, in default of payment of the fine, four 
months’ ‘further rigorous imprisonment; J ag- 
deo had in all to serve three years’ rigorous 
imprisonment; and Mullu had in Pall to 
serve two years’ rigorous imprisonment 


“and to pay a fine of "Rs. 50, in default of 


payment, to serve four months’ rigorous 


The men, convicted 
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all appealed to the learned Sé&sions Judge 
who dismissed their appeals on -February 
27, 1933. They have all now come here in 
revision, Sunasar and Jagdeo being the 
applicanis in the Applicaticn No. 47 und 

“Ram Ghulem in the Application No. 51. 

I take first the case of Munnoo. It appears 
that Badri and Peare, two of the men ac- 
cused in the main case, made confessions, 
in which they both named Munnoo as one of 
the men who tcok part in the crime. Badri 
saidin his confession that he gave some 
rifle cartridges to Munnoo. It is alleged that 
Munnoo was afterwards found by the Police 
in possession of certain rifle cartridges in a 
tin box. He was tried in a separate case 
in respect of that matter under s. 19 (f) of 
the Arms Act, and was sentenced on Octc- 
ber 3, 1932, by the same Magistrate who 
tried the other cases, to two years’ rigorous 
imprisonment. On appeal, however, the 
Jearned Sessions Judge set aside ihat con- 
viction, and acquitted Munnoo,on November 
23, 1932. The learned Sessions Judge 
thought it possible that the whole case as 
regards the possession of those cartridges 
had been engineered against Munnoo by one 
Mohammad Raza, and he regarded the case 
as extremely doubtful. When the appeal 
in the main case was before him, it was, 
needless to say, brought to the notice of the 
learned Sessions Judge that he had al- 
teady allowed Munnoo’s appeal as regards 
the charge of being in possession of those 
cartridges. The learned Sessions Judge, 
however, in view of the fact that there was 
additional evidence in the main case in the 
form of the: confessions made by Badri and 
Peare, came to the conclusion that stolen 
cartridges were, in fact; found in the posses- 
sion of Munnoo. He said :— 

“In the light of those confessions any doubt 
that J may have had about the genuineness of 


the recovery ofthe cartridges from the possessicn 
of Munnoo have , (sic) been dispelled”. 


It is urged that having been acquitted 
in respect of the charge of the possession 
of these cartridges, Munnoo could not after- 
wards have it found against him by the 
learned Sessions Judge that he was in 
the possession of them, andit is urged 
that if the finding on that point goes out, 
all that remains against Munnoo is that he 

e was named in the confessions of Badri and 
Peare. 

The point is not free from difficulty. 
The learned Assistant Government Advocate 
said he was not aware of any authority 
precisely covering the point, but he refer- 
red me to passages contained in two deoi- 
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sions of lhis court reported as Khilawan 
v. Emperor (1) and Lale v. Emperor (2). 

Itsecms to me that having acquitted 
Munnooas regards the possession of the 
cartridges in question, the learned Sessions 
Judge was not entitled afterwards in his 
later decision, to find that Munnoo was, in 
fact, in possession of these cartridges. In 
support of the view I take I imay refer toa 
ruling of the Punjab Chief Court reported 
as Ganesh Das v. Emperor (3), and also to 
therulings reported as Emperor v. Lalit 
Mohan- Chuckerbuity (4), and Emperor v. 
Sanalal Lalubhai and Emperor v. Gordhan- 
das Keshavlal (5). The principle I deduce 
fromthese rulings is that having been 
acquitted of the charge brought against 
him in respect of the possession of these 
cartridges, Munnoo could not, as long as. 
the order of acquittal remained in force, 
be deemed to have committed that offence. 

The result is that I think the learned 

Sessions Judge could not, in view of his 
judgment of acquittal in favour of Munnoo 
inthe earlier appeal, come to an adverse 
conclusion against him in respect of the 
same matter when he was deciding the sub- 
sequent appeal. In that case, the remain- 
ing evidence against Munnoo consists ‘only 
of the confessions of two accomplices, with- 
out corroboration. I accordingly allow 
Munnoo’s application, and set aside his con- 
viction and sentence. He will be released, 
if heis not in custody in connection with 
any other matter. 
_ I nowcome to the Application No. 45, in 
which the applicants are Mullu (alias 
Mulau or Mool Chand), Sunasar and Jagdeo. 
Mullu and Sunasar were convicted under 
s.411, Indian Penal Code in respect of 
their alleged possession at different limes 
of the revolver stolen from Lala Prag 
Narain, and Jagdeo was convicted under 
s. 414,Indian Penal Code, for concealing that 
revolver, I think the evidence of the wit- 
nesses Bhagwati Prasad, Hira Lal and 
Investigating Officer Sub-Inspector Bhakan 
Singh, sufficiently justifies those convictions, 
and I accordingly see no reason to interfere 
with them. The Application No. 45 is, 
therefore, dismissed. 

(1) 112 Ind Cas. 337: 5 OWN 760atp 769; Al 
R 1928 Oudh 430; 29 Cr. L J 1009. 

(2) 118 Ind. Cas. 423; 60 WN 441 at p. 451; Al 
R 1929 Oudh 321; 30 Cr L J 922; Ind. Rul. (1929) 
Oudh 439. - 

(3) 9 Ind. Cas.511; 12 Cr. LJ 94; 56 PL R171; 
58 PW RINI Cr. 

(4) 10 Ind. Cas. 582; 150 WN593; 12 Cr. LJ 
286: 38 O 559, 

(5) 20 Ind. Cas. 613; 37 B 658 at p. 6€5; 15 Bom, L 
R 694; 14 Or. L J 493. mes 


1933 

Inow come to the Application No. 46, 
whichis by the same applicants, Sunasar, 
Mullu and Jagdeo, as No. 45.” In view of 
my decisioninthe Application No. 45, it iss 
not necessary to say much about No. 46. ° 
There can be no doubt that the three appli- 
cants were ab various times in possession 
of the stolen revolver. The fact, that they 
were convicted in respect of its possession 
under gs. 41] Indian Penal Code, in the cases 
of Mullu and Sunasar, and under s. 414, 
Indian Penal Code, in the case of Jagdeo, 
was nobar to their being convicted in 
respect of it under s. 19 (7) ofthe Arms Act 
also. There is no reason for interference 
asregardsthe Application No. 48, which is 
accordingly dismissed. 

There remain Applications Nos, 47 and 
51. Theconvictiong which are attacked in 
these applications .are in respect of the 
alleged theft of revolver cartridges from 
the house of Seth Maheshwar Dayal. I 
have already set out the sections under 
which Ram Ghulam, Sunasar and Jagdeo 
were convicted in that connection, and what 
sentences were imposed upon them. 
Sunasar and Jagdeo, ashas been mentioned 
already, are the applicants in the 
Application No. 4,and Ram Ghulam is the 
applicant in the Application No. 51, 

It seems to me that there was to all 
intents and purposes no positive evidence 
that Ram Ghulam stole these cartridges, 
except the evidence of Badri, who said that 
Ram Ghulam told him that he had given 
five revolver cartridges to “Mulau” and 
Sunasar. I think the learned Sessions 
Judge rightly held that what Badri said was 
admissible in evidence, but there was 
evidence in defence, which the learned 
Sessions Judge thought might be true, 
that Badri is hostile to Ram Ghulam. 
Outside the statement of Badri there was 
only circumstantial evidence, which seems 
to mè to have been inconclusive. I think 
the evidence was clearly insufficient for 
the conviction of Ram Ghulam, and I 
accordingly set aside his convictions and 
sentences, and direst that he ‘be released 
unless he is in custody in connection with 
any other matter. Application No. 51, for 
the reasons given, is allowed. ; 

As regards Sunasar and Jagdeo, it 
seems to me thatthe case was really one 
of no evidence at all. Anything Ram 
Ghulam may have said to Badri carries no 
weight as against Sunasar. There can only 
be said to exist suspicion that the cartridges 
found in ths, revolver ware sama of those 
stolea from the ho1s3 ol Sath Maheshwar 
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Dayal. The convictions of Sunasar and 
Jagde) in this casa under s3. 411 and 414, 
Indian Penal Code, respectively were not 
warranted by the evidence. As regarils 
their convictions under s. 19 (f) of the 
Arms Act in respact of these cartridges, 
those convictions must be set aside. ‘The 
charges under the Arms Act in the present 
case related to the cartridges only, ag 
distinct from the revolver. The learned 
Sessions Judge does not seem to have 
kept this fact clearly before his mind. As 
these two men have been convicted and 
sentenced ssaparately for being in possession 
of-the revolver, I think it is questionable 
whether they ought to have been convicted 
separately for being in possession of the 
cartridges with which the revolver was 
loaded. It is true that even if these 
cartridges were not proved to have come 
from the house of Seth Maheshwar Dayal, 
it was proved that they did not come 
from the house of Lala Prag Narain, 
and in tha judgment which gave rise to 
the Application No. 46, the,learned Sessions 
Judge was of opinion that the principles 
laid down in the ruling reported as Emperor 
v. Sheo Charan (6), with regard to pos- 
session of stolen property received by a 
person at different times, would apply 
also in the case of a firearm received at 
one time, and ammunition received at 
another time. I doubt whether those 
principles ought to be applied for the 
purposes of the Arms Act. Taking the 
view I do, I set aside.the convictions and 
sentences of Sunasar and Jagde> under 
s. 411, Indian Penal Code and 414, Indian 
Penal Code, respectively in respect of these 
cartridges; and Talso set aside their con- 
victions and sentences in respect of the 
cartridges under s. 19 (f) of the Arms 
Act. The Application No, 47 is, in other 
words, allowed. 
N. Application allowed, 

(6) 73 Ind. Oas. 520; 45 4433; 21 A LJ 389; 24 Or, 
LJ 632; A IR 1923 All. 547, 
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LAHORE HIGH COURT. 
Criminal Appeal No. 453 of 1933, 
8 June 27, 1933. 
BAIDE AND CURRIE, JJ. 
INAYAT—Convior - APPELLANT 


versus | 
EMPEROR —Oppostre Parry, 

Penal Code (Act XLV of 1850), 3 304, Part I— 
Accused beating his sister —Death —Circumstances — 
Evidence—Grave and sudden provocation 

Tha deczased whe was the ggcused's younger 
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sister had left her husband and was living under 
his care. She was suspected to beof an immoral 
character. -On the night of the murder at about 3 
am, she had goneout to meet a stranger in the 
wara at the back of the house, for a clandestine 
purpose, When theappellant asked the deceased 
why she did not give up her evil ways she refused 
to listen to him -and gave an insolent reply. 
The accused then gave her two or three blows with 
a hatchet and she died on thespot: < 
_ Held, that the provocation received by the ac- 
cused was inthe circumstances almost as “ grave 
and sudden ” as it would have been had the appel- 
lant seen the deceased.in the act of sexual inter- 
course with a.stranger and it was further aggravat- 
ed by the insolent reply given by the deceased 
and the casefell within the purview of s. 304 
Part I, Penal Gode. : , 


' Criminal Appeal from an‘order of the Ses- 
sions Judge, Lyallpur, dated March 18, 1933. 
‘Mr, Abdul Aziz, for the Appellant. 
© Mr. Des Raj Sawhney, for the Crown. 
Bhide, J.—The appellant, Inayat, a young 
Mirasi aged about 23, hasbeen convicted 
under s. 302, Penal Code, of the murder of 
his sister Musammat Bego and has been sen- 
tenced to transportation for life.The appellant 
admitted atthe trial that he killed Musam- 
mat Bego, but pleaded that he did so under: 
grave and sudden provocation as he found 
her having sexual intercourse witha stran- 
ger. The learned Sessions Judge however, 
did not believe’ this plea in view of a previ- 
ous confession of the appellant recorded 
under s. 164, Criminal Procedure Code, in 
which the plea had not been put forward. 
The story put forward in the lattér-con- 
fession was that Musammat Bego though 
married was not living with her husband 
and was suspected of bad’ character. On 
the night of the murder she was sleeping -on 
a charpoy close to that of the appellant. 
At about 3 a.m. the appellant awoke and 
found that Musammat Bego was not on the 
charpoy. He went tothe wara at the back 
of the house and found Musammat Bego 
talking to a stranger. He returned to the 
house in rage and picked up a hatchet 
which was lying there. In the meantime 
Musammat Bego also returned to the house. 
The appellant remonstrated with her for 
not giving up her evil ways. But she 
refused to listen to him. Thereupon he gave 
her 2 or 3 blows with the hatchet and 
killed her on the spot. . The learned Ses- 
sions Judge-has held this confession to be 
true and convicted the appellant under s. 
302, Penal Code, on its basis, 


After the murder, the appellant himself 
sent word tothe lambardar and accompani- 
ed him to the thana, where the matter was 
reperted to the Police. In this report also 
the only provocation alleged was: that 
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Musammat Bego had been seen talking 0 
a stranger. The next day the appellant 
wes produced before Th. Lalit Chand, 
Additional District Magistrate, and made 
the confession referred to above. At the 
trial one eye-witness, Musammat Bano, was 
produced on behalf of the prosecution, but 
her statement differed in material particulars 
from the confession made by the appellant 
before Th. Lalit Chand. Musammat Bano 
is a neighbour of the appellant. [His 
Lordship discussed the evidence of Musam- 
mat Bano, held it to be untrue, and. 
proceeded]. - The confession of the appel- 
lant seems to have been recorded by Tb, 
Lalit Chand with all necessary. precautions 
and appears to meto give a correct version 
of what really happened. 

The learned Counsel for the appellant 
urged next that even ifthe facts given in 
the confession before Th. Lalit Chand be 
accepted as correct they would amount to 
“grave and sudden provocation” inthe cir: 
curmstances of the case and the offence 
would fall under s. 304 I, Penal Code. 
I think there is force in this contention. 
According to the confession of the appellant 
(which is the sole basis of his conviction) 
the deceased who was his younger sister 
had left her husband and was living under 
his care. She was suspected to be of an 
immoral character. On the night of the 
murder at about 3 a.m. she had gone out 
to meet a stranger in the wara at the 
back of the house, and there can be scarcely 
any doubt that this must have been for a 
clandestine purpose. Further, when the 
appellant asked the deceased why she did 
not give up her evil ways she refused to 
listen to him and gave an insolent reply. 
In my opinion the provocation received 
by the appellant was in the circumstances 
almost as “grave and sudden” as it would 
have been had the appellant seen the deceas- 
ed inthe act of sexual intercourse with a 
siranger and it was further aggravated 
by the insolent reply given by the 
deceased. In my judgment the case pro- 
perly falls within the purview of s. 304, 
part I, Penal Code. I would accordingly alter 
the conviction to one under that section and 
considering all, the circumstances includ- 
ing the youth of the appellant, would 
reduce the sentence to rigorous imprison- 
ment for four years. 

Currie, J.—I agree. 


N. Sentence reduced. 
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. CALCUTTA HIGH COURT. 
Civil Rule No. 699 (F) of 1932. 
November 18, 1932. 

O, O. Goose AND 8. K. Guosz, JJ. 
BENODINI CHAUDHURANI— 
DeRENDANT — PRTITIONER 
VETSUS 
JAGABANDHU ROY AND OTHERS— 

4 OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1908), s. 149— 
Appeal memo with no stamp —Whether proper memo, 
—Limitation Act (IX of 1908), 8. 6. 

Where a memorandum of appeal is presented 
out of time without any stamp whatsoever, such 
presentation cannot be considered as if it were 
that of a proper memorandum of appeal. A 
delay of 21 days cannot be excused under s. 5, 
Limitation Act. 


Civil Rule from original decree of the 
Sub-Judge, | Murshidabad, dated Feb- 
ruary 29, 1932, 

Messrs. Bijan Kumar Mukerji and 
Joy Gopal Ghose, for the Petitioner, 


Mr. Sarat Chandra Jana, for the Opposite 
Parties, 


GC. C. Ghose, J.—In thiscase according 
to one view the memorandum of appeal 
was presented nine days outof time. But 
according to the view presented on behalf 
the respondent, the memorandum of appeal 
was presented '21 days out of time. It 
appears that the appeal is directed, against 
a preliminary decrees in a mortgage suit. 
The date of preliminary decree is 
March 2, 1932. The final decree was 
passed on March 19; 1982. It is said on 
behalf of the appellant that the Pleader 
in the court below advised the appellant 
that there would be appeal only against 
both the final decree and the ‘preliminary 
decree and that, therefore, time for filing 
the appeal would run from the date of the 
final decree. The advice was of course 
incorrect and when the papers reached the 
learned Advocate in this Court, Mr. 
Joy Gopal Ghose, it was discovered that 
thetime for preferring the appeal against 
the preliminary decree had already expir- 
ed. 


. The present appeal was presented on 
June 13. The memorandum of appeal 
did not bear any stamp. The grounds 
were. written out or typed on a piece of 
blank paper. It istrue that the appellant 
came to the learned Judges taking first 
appeals and obtained an order for exten- 
sion of time for putting in deficit court- 


FSONDU V, RAMA, > 


359 
fees, -That order was made ‘in the absence 
of the other side and without hearing them, 
Dr. Mukherji for the -appellant has drawn 
our attention to what has been donein 
cases where there has been a question of 
deficit court-fees and where extension of 
time has been granted. It is to be noticed 
however, that all these Gases were cases 
where the memorandum of appeal bearing 
some stamp or other was presented in time 
and it was then discovered that the court- 
fees were insufficient and thereafter further 
time was allowed to put in the deficit court- 
fees. The present case is, however, differ- 
ent. lam not aware of any case where tha 
memorandum of appeal was presented out 
of time without any stamp whatsoever and 
where such presentation has been consider- 
ed as if it were that of a proper mem- 
orandum of appeal. As far as onecan 
make out, the net result. of this case is that 
the memorandum of appeal was presented 
outof time by 21 days. The question 
is whether having regard to the circum- 
stances and being not unmindful.of the 
fact that the litigant is a pardanashin lady, 
we should be prepared to exercise our 
powers under s. 5, Limitation Act, and 
grant extension of time not merely for nine 
days but for as much as 21 days..In my 
view this would bea dangerous precedent 
if we were to allow such an extension; and 
taking all circumstances into consideration. 
such extension of time ought not to be 
granted. The result is that the Rule is 
discharged and it is directed that the 
memorandum of appeal be not registered. 
The Rule is discharged with costs, hearing 
fee being assessed at three gold mohurs. 
S.K Ghose, J.-I agree. . 
N. . . Rule discharged. . 


—— ee 


LAHORE HIGH COURT. 
Criminal Revision Petition No. 1235 
of 1932, f 
December 22, 1932. 
ADDISON, J. 9 
SONDU AND OTHERS—OONVIOTS — 
PETITIONERS 
versus 4 
RAMA—CouptatnaNnt—Opposite PARTY. - 
Penal Code (Act XLV of 1860), s. 447—Tenant 


leaving property—Landlord entering on land and 
taking possession—Offence, if committed by land- 


Where the complaiaant who was a tenantof the 
accused and living in his house, left the premises 


“and (4) that the lower Court 


360 . 
when the house fell down and | the accused - took 
possession of the vacant site : 

Held, that the accused committed no offence as he 
was entitled to enter as owner. - 

Report.- Rama, ihe complainant alleged 
that he intended to build on a piece of 
land and that the accused had interfered and 
prevented him from building and‘ had 
taken forcible possession during the night. 
The lower Court convicled the accused 
and sentenced them to pay a fine as above, 
and further ordered that the possession be 
restored to the complainant through the 
Police. The accused filed a revision and 
in the grounds stated: (1) that the com- 
plainant was not in actual and physical 
possession of the property and therefore 
s. 447, did not apply; 2) that procedure 
adopted by the lower Court in the trial 
of the case and framing of the charge was 
defective; (3) that the lower Court erred 
in examining four witnesses as court 
witnesses. after the parties had 
closed their case without giving the 
accused an opportunity to - cross-exa- 
mine the witnesses or rebut their evidence 
gave no 
finding as to the intent with which, ac- 
cording to the court’s finding, the accused 
committed trespass and the judgment 
therefore ought to be set aside, and lastly 
that the order of restoration of possession 
to the complainant was contrary to 
law, . - 


It isadmitied by the complainant him- 
self that the land in dispute belongs to 
the accused. He alleged that his father 
and grandfather used to occupy the land 
in dispute and that his grandfather had 
built a house on it. He further alleged 
that this house fell down about 2 or. 3 
years ago and that he then left the place 
and began to live with his cousin. On 
January 18, 1932,~he entered into posses- 
sion and while he was in possession the 
accused viz., the owners of the land stopped 
him from building the house. The accused 
on the other side produced two rent deeds 
showing that Ganga Ram the grandfather 
of the present complainant was a tenant 
of the ancestors of the accused. One deed 
is dated September 1; 1866 and the other 
June 5, 1877. As both’ of them are more 


than 30 years old, they are admissible in - 


evidence without further: proof. The oral 
evidence isalso to the same effect. Two 
out of four court witnesses, viz., Chaudhri 
Bharat Singh and Madhub stated that 
the last occupant. of the house was Har- 
dewa, father of the complainant, and 
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that for, the last 15 to 20 years the land 
remained a vacant site and that they had 
not seen the complainant in possession. In 
view of these two old rent deeds and oral 
evidence it is clear that Ganga Ram was 
the tenant of the accused and his posses- 
sion was permissive. 

On the house falling down about three years 
ago the real owners had the right to 
enter upon the land and take possession 
of it. At the time the present complainant 
was not in possession. Admitting the 
allegation of the complainant to be cor- 
rect it amounts tothis that the complainant 
two or three years after the house fell down, 
wanted to enter upon the land on the 
basis of his old right of tehancy. This 
he could not do. Once the tenant 
had left the property and it was lying 
vacant the real owners had aright to enter 
upon the land and take possession. The 
tenant could not again come back after 
three years and take possession of the land. 
The trial Court examined two witnesses 
on behalf of the ccmplainant and three 
witnesses on behalf of the accused, but not 
being satisfied with this evidence sum- 
moned four court witnesses. The evidence 
of Bunyad Hussain, the Secretary of the 
Notified Area Committee may be ignored, 
but out of the remaining three witnesses, 
two of them. supported the accused that the 
accused were in possession of this land. 
The same can also be inferred: from the 
judgment of a Civil Court dated April 1, 
1931, produced by the accused. 

It appears that the Municipal Committee 
of Shahdara challenged the ownership of 
the accused over this land and the accus- 
ed filed a declaratory suit to . the effect 
that they were owners in possession. In 
this they were successful against -the 
Committee. Evenif it be assumed that 
the complainant had taken possession of 
the Jand, in my opinion, this possession 
wasof an illegal character. Uzce the house 
fell down and the complainant leit the 
premises, the possessions of the vacant 
siie was that of the owner. In any case 
there was no criminal intention in the 
minds of the accused. They were simply 
claiming the possession in their own right. 
No permanent tenancy was pleaded on 
behalf of the complainant. I am therefo:e 
of opinion thaton the facts of this case 
the accused committed: no offence and that 
the judgment of the lower Court is wrong. 
Accordingly I forward 'this- record to the 
High Court with the iecommendation that 
the judgment of the-lower Court be set 
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aside and possession of the land restored to 
‘the accused. 

Note.—The fine has already been paid. 

Mr. Bishan Marain, for the Petitioner. 

Mr, Duni Chand Gupta, for the Opposite 
Party. i 

Order. - For reasons given by the Ad- 
ditional District Magistrate, I accept the 
revisioa, set aside the convictions and- 
sentences, as we.l as the order giving 
possession to the complainant, The fines, 
if paid, will be refunded and possession 
will be restored to the accused. 

Ne Revision accepted, 


ee 


MADRAS HIGH COURT. 
_ Second Civil Appeal No. 535 of 1929. 
May 10, 1933. 
PAKENHAM WALSH, J. 
RAMAKRISHNA CHETTIAR 
AND ANOTHER— DEFENDANTS — 
` APPELLANTS 


; V TEUS 
JAYARAMA IYER AND OTHERS — 


PLAINTIFFS —RESPON DENTS. 

Limitation Act (IX of 1908), s. 14—Prior suit 
claiming one relief—Subsequent suit for different 
relief—S, 14, whether applies. 

Wherethe same cause of action entitles a party 
to several reliefs and he chooses to sue only for one 
of them he cannot subsequently bring a sait for 
another relief and, so far as limitation is concerned, 
claim the benefit of s. 14 of the Limitation Act. In 
orderthats 14 may be applicable the relief should 
also be the same: Narasimhacharyulu v, Appa Rao 
U), Nrityamoni Dasi v. Lakhan Chunder Sen (2), 
Kunhi Kuttiali v. Kunhammad (8) and Satyanarayana 
Brahman v. Maganti Seethayya (4), referred to, 
[p 362, col. 1.] 


Second Civil Appeal against the decree of 
the District Court of East Tanjore at 
Negapatam, in A. S. No, 2llof 1927, pre- 
ferred against the decree of the Court of 
the Subordinate Judge, Tiruvarur, in O. 
S. No. 1 of 1926. ‘ 

Messrs. N.S. Srinivasa Ayyar and G. 
Jagadisa Ayyar, forthe Appellants. 

Messrs. K. Bashyam Ayyangar, V. C. 
Viraragharan and T. R. Srinivasan, for the 
Respondents. = 

Judgment.—The defendants are the ap- 
pellants. The question is whether the suit 
is time-barred, having regard to s. 14 of 
the Limitation Act. Two persons, Aiya- 
swami and Venkatachala Chetti were car- 
rying on a grocery business jointly. Aiya- 
swami died leaving a widow, the second 
defendant, Venkatachala Chetti left a son 
Lakshminarayana and between this son 
and the secortd defendant there was a par- 


„raised two defences, (1) 
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tition suit, O. S° No. 37 of 1919 in the 
Mayavaram Sub-Court. Before it was 
launched a creditor of Venkatachala Chetti 
brought a suit, O. S. No. 397 of 1918 in 
the Tiruvarur District Munsif's Court, got a 
decree andin execution of it attached some 
of the goods in the grocery shop. The 
Amin who took charge of the attached 
properties left them inthe hands of the 
plaintiff who executed a surety bond that 
he would be responsible for the value of the 
goods. The decree was satisfied between 
October and December, 1919, In the parti- 
tion suit between the widow, (the second 
defendant) and Lakshminarayana the 
grocery goods wenttothe widow under a 
compromise. She assigned them toa trans- 
feree, another Lakshminarayana. He 
sought to recover the goods from the 
plaintiff and filed a suitagainst him. The 
plaintiff as first defendant in thit suit 
that the plaintiff 
Lakshminarayana did not own the goods 
but was only a benamidar (2) that while 
he (first defendant) was in possession of the 
goods the present defendanis trespassed 
and took them away. In that suit the 
trial Court found the plaintiff Lakshmina- 
rayana was nol! entitled to the goods and 
dismissed the suit. TheAppellate Court found 
he was entitled and gave a. decree 
against the first defendant. It may be 
noted that the first defendant in that suit, 
the present pleintiff got the present de- 
fendaots impleaded as fourth and fifth 
defendants. 


The alleged trespass by them was on 
February 22 or 23,1920. The present suit 
was brought on November 30, 1925. It is 
admittedly outof time unless the time of the 
trial of the suit brought against the present 
plaintiff by Lakshminarayana.is excluded. 
Both the lower Courts found that it should 
be excluded. I am, however, unable to 
agree with their view. Looking to the 
written statement of the plaintiff in that 
suit as first defendant,itis perfectly clear 
that heclaimed no relief as against fourth 
and fifth defendants in that suit, (defend- 
ants Nos. land 2 in the present suit). His 
main defence, as stated above, was that 
the properties did not belong to the plaint- 
iff in that suit. Then he went on in para. 7 
of the written statement to say : 

“Tf for any reason it is established that the plaint 
properties belong tothe plaintiff and only Minakshi 
Ammal.and Ramakrishna Ohetti (defendants Nos. 4° 
and 5) removed the articles, having regard to the 
fact that the articles were entrusted to the 
plaintiff only “for sife custody the plaintif is en-itl- 
ed to relief only against these persóns.” 
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Hé then goes on in para. 8to say. “The 
suit is bad for non-joinder of these parties” 
and he says, therefore, that they should 
have been made parties. He claims no 
relief against them. It is argued that s.14 
of the Limitation Act says nothing about 
the relief being the same but only the 
causeof action being the same. It would 
be an extraordinary proposition to hold that 
where the same cause of action entitles a 
party to several reliefs and he chooses to 
sue only for one of them he can subsequent- 
ly bring a suit for another relief and so 
far as limitation is concerned claim the 
benefit of s. 14 of the Limitation Act. In 
a recent case quoted for the appellants 
Narasimhacharyulu v. Appa Rao (l) 
Sundaram Ohetty, J., says with reference 
tos. 14: 

“Another aspect for consideration under that 
section is whether the previous proceeding was 
for the same relief althoughnot founded on the 
same cause of action,” 
where two items in regard to which a 
claim was not raised in the previous parti- 
tion suit were held to be time-barred in 
the subsequent suit though both were par- 
tition suits whichis clear authority against 
the proposition that as long as the cause 
of action is the same the reliefs may be 
different. 

No authority has been quoted before me 
to show that the relief must not also be 
the same ifs. 14 of the Limitation Actisto 
apply. Then it is argued for the respond- 
enis that the 6th additional issuein O. S. 
No. 194 of 1922 on the file of the District 
Munsif’s Court, Tiruvarur, covers the 
point. Thatissue ran: 

“Whether the dispute amongthe defendants can 

be adjusted in thissuit?’ 
This is very vague and to see what the 
disputes were we must look tothe written 
statement. Asli said, the plaintiff never 
raised any pointin the written statement 
that the defendants Nos. 4 and 5 were liable 
to him. He simply stated- that if any 
body was liable to the plaintiff in that case 
it was fourth and fifth defendants and not 
himself, in fact, as stated by the trial 
Oourt in the present case it was found 
in that case that “mo disputes arose between 
the defendants in that suit”. The District 
Munsif’s finding on that issue is— 

“Upon my findings of fact no disputes between the 
defendantsin this suit arose. 


No doubt he goes on to say 
“but ifthere were such disputes it has not been 


(1) 140 Ind, Oas, 2°0 A I R1922 Mad. 197; (1932) 
M W N1317; Ina. Rul, 1932) Mad “39, 
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sai why they could not he disposed, in ‘this suit, 
itself," 
The Appellate Court in that suit said: 

“it is unnecessary to express, and I do not express, 
any, opinion as tothe rights and objections, if any, 
as between the plaintiff and defendants Nos. 4 and 
5 inthe matter of the samans in question in thig 


suit. Iam clear. that the first defeniant has not 
made out any defence as against the plain- 
tif.” $ 


brought 
courts”. 


No doubt there are cases in which a party 
may be entitled tothe benefit of s. 14 of 
the Limitation Act although he is a defend- 
ant, but in none ofthe cases relied upon 
by the lower Courts or before me for the 
respondents-defendants, has it beé held 
that where he has not asked for the relief 
in the other suit or proceedings he can 
take advantage of this section, In Nritya- 
moni Dasi v. Lakhan Chunder Sen (2) 
relief was asked for and not only that, but 
the defendants got an effective decree 
in their favour in the first court and 
certainly the time during which that decree 
was in force could be deducted under a. 14 
of the Limitation Act. See also Kunhi 
Kuttiali v. Kunhammad (3. Here the relief 
was directly asked for. Satyanarayana 
Brahman v. Maganti Seethayya (4) quoted 
for the appellants isa very strong cise to. 
show that wherethe party could have filed 
a suit for the relief he asks during the 
pendency of another connected suit or pro- 
ceedings, he cannot avail himself of s, 14 of’ 
the Limitation Act. In that suit the maker 
of. a promissory note sued the payee for a 
mere declaration that the note had no con- 
sideration and was obtained by fraud 
and undue influence without suing for an 
injunction to restrain: the payee ‘from 
filing a suit onthe note: Held, that. this 
did not suspend the running of time for the 
suit on the note by the payee that the 
principle of dependent judgments is no 
longer good law and no equitable grounds’ 
for suspension ofa cause of action can be. 
added tothe provisionsof the Limitation 
Act. Ifan issue which was not actually 
raised could be held to arise by impliéation 
soas to enable s. 14 of the Limitation 
Act to be availed of in the subsequent suit, 

(2) 33 Ind. Cas. 452; 430 660; 20 O WN 522; 30 M 
L J 529; (1916) 1 M W N 332;3 L W471; 18 Bom L 
R 418: 240LJ 1; 20M LT 10(P 0.) 

(3) 73 Ind. Oas. 139; 44 M L J179; AI R 1923 Mad. 


7. 
(4) 100 Ind. Gis 776; 59 M 417; (1927) M W N 160; 


25L WA? 52MLJ 296; A IR 1927 Mad 597,33 
MLT 116, } 7 ` 


yonan: 


ib. would. o een in-a case of that sort, 
yet -their <Lordships say: 44 z 
; “There was nothing in the present case to pre~ 
vent the filing of the ‘suit on September 5, 1921. 
lt may be that the’ District Munsif ` would have 
dismissed the suit following -his finding in: the 
earlier case on.the question of consideration and 
undue influence. But, on an appeal, it would have 
been reversed along - with the other appeal and 
plaintiff would nawe got his decree ` So long as 
there was-no legal impediment to -the filing of the 
guit earlier, no time can be excluded The third 
column. of Art. 13 operates.” 


That is .a very much stronger case than 
{he present case., AS stated by the learned 
Judges, it is almost certain that if in that 
matter a suit had been’ filed “in the first 
courtit would have been dismissed by the 
first court on account of its finding in the 
earlier suit. The question as to whether 
money was due on the. note was obviously 
much more nearly raised by implication 
than the liability ‘of fourth and fifth defend- 
ants to first defendantin the present mat- 
ter, where it can only be argued that 
because the present plaintiff pleaded that 
not he but thefourthand fifth defendants 
are liable, if any persons were, to the 
plaintiff in that suit, therefore, he raised the 
question ihat they were liable to himself. 
In my opinion it is quite clear that the 
plaintiff's cause of action which arose on 
February 22 or 23, 1920,subsisted through- 
out the course of the suit brought against 
him, O. S. Nn. 19f of 1922, and that his 
right to recover from the present , defend- 
ants was not put. in issue in that suit and 
the -present suit is in my opinion clearly 
time-barred. It may be noted that even if, 
for any reason, it should be held that the 
plaintiff was entitled to deduct the period 
between the decree in the trial Court dated 
November 26, 1923, and that inthe Appel- 
Jate Court dated July 14, 1925, about 20 
months, the suit would still be out of 
time. í 

In the result the appeal must be al- 
lowed with costs throughout and the suit 
dismissed. 

AN, Appeal allowed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil-Revision Petition No. 243 of 1932. 

March 18, 1983. ° ` 
< Feasreg, J. O. 
TOTARAM RALYARAM JAWA— 
DEEENDANT — PETITIONER 
l versus 
Musammat ISRI BAI AND OTHERS 


— PLAINTIFFS— OPPOSITE PAkTIES. 
Civil Procedute Code (Act V of 1908), O. III, r. 4— 


MOTARAM RALYARAM JAWA W; ISRT BAT 
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Power of. attorneye-Appoiniment of pleader not, 
revoked —Engagement not specifically limited to acting 
an trial Court—Pleader, if can appear in Appellate’ 
Court—Evidence—Burden of proof—Title of plaintiff 
based on gift—Defendant contesting title—Plaintiff is 
bound to prove it—Unregistered deed—Inadmissibility 


Where there has been no revocation of the appoint- 
ment of a pleader nor any evidence to show that the 
engagement was specifically limited to acting in the 
trial Court, the statutory provisions of O. III, r. 4, 
Civil Procedure Code, apply and the pleader must be 
held to have been duly authorised to appear in the 
Appellate Court. [p 364, col 1.] 

Where the plaintiff sets upa certain title anda 
person interested in the property contests it on the 
ground of its invalidity, the plaintiff is bound to 
prove his claim and if he dces not prove it, there' is 
no question of invalidating it, it being altogether void 
as far as the defendant is concerned. When the 
title on which the plaintiff wishes to rely constitutes 
a gift, it requires compulsory registration 
and if unregistered it is not admissible in 
evidence and it is not open to the plaintiff to prove 
secondary evidence in support of his claim, Saras- 
wati koer yv Mahabir Prasad (|), distinguished. Lp. 
364, col, 2.] 


Civil Revision Petttion from an order of the 
Senior Sub-Judge, D. I, Khan, dated 
April 23, 1932. , 

Mr. Beliram, R. B., for the Petitioner. 

Mr. Diwanchand, R. B. for the Opposite 
Party. 

Judgment. - This is a revision against 
the concurrent findings of thé two lower 
Courts decreeing plaintift’s claim. Tota- 
ram obtained a mortgage decree against a 
house mortgaged to him by two judgmeitt- 
debtors, Girdhari Ram and hisson Daluram. 
Eming the course of the executicn pro- 
ceedingsthe present plaintiff; Musammat 
Isribai, wife of Daluram judgment-debtor, 
claimed that the house should be sold 
subject to her permanent rights of resi- 
dence. The executing Court dismissed her 
claim and she instituted the present suit 
for a declaration to that effect. As remark- 
ed above, her suit has been decreed by both 
the lower Courts. 

In the lower Appellate Court (Senior 
Sub-Judge, D. I. Khan) two preliminary 
objections were iaised: first that the 
appeal was not properly filed, and second 
that Totaram having sold his rights in 
the decree was not competent to appeal. 
The first point was dealt with in my 
jndgment dated July 41, 1931, and thecase 
was remanded to the lower Appellate Court 
for decision, The Senior Sub-Judge has 
again found in favour of Totaram, appellant 
in beth respects. 


As regards the proper presentation of the 
appeal,the point raised is that Piaralal, 
Pleader, who presented it and Jhemanram, 
agent of Totaram, who signed it, were not 
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duly authorised to do -s0. Admittedly 
Jhamanram was competent to engage 
Piaralal for appearance in the trial Court, 
and Piaralal was engaged by him for acting 
in that court. The case for plaintif before 
me is that the Pleader’s engagement was 
limited to thetrial Court, and that he was 
not properly engaged for the Appellate 
Court. The powers-of-attorney both of the 
agent and the Counsel have unfortunately 
been destroyed. As remarked however, in 
my judgment of July 31, 1931 the presump- 
tion is strongly to the effect that the Pleader 
had ‘authority to file the appeal. In fact 
els. (2) and (9) O. II, r. 4 provide that 
every appointment of a Pleader, continues 
‘and is valid for appellate purposes unléss 
specifically revoked. It is not suggested 
that there was any revocation in the present 
instance. It hascertainly not been estab- 
lished by evidence that the engagement was 
specifically limited to acting in the trial 
Court. Consequently the statutory provi- 
sions of r. 4 apply and the Counsel must be 
held to have been duly authorised to appear 
in the Appellate Court. The second preli- 
minary objection is not supported before 
me, Theplaintiff herself impleaded Tota- 
ram asa defendant and obtained a decree 
against him. Itis therefore, entirely im- 
‘material whether during the pendency of 
the suit Totaram transferred his rights to 
third ‘parties. (As a matter of fact the 
transfer compelled him to continue pro- 
secution of the case relating to the house). 
Itis not open to argument, therefore, that 
Totaram having had a decree passed 
against him is competent to appeal against 
“that decree. 


The lower Courts decreed the suit on the ` 


merits onthe ground that the title on which 
plaintiff relied was of the nature of a will. 
The facts are that atthe time of plaintiff's 
marriage in 1919 the judgment-debtors 
wrote an agreement to her father’s books 
that she should have a permanent right of 
residence in the ‘mortgaged house. It was 
onthis document that she relied as the 
foundation of her claim, and the decree- 
holder pleaded that her title was bad asthe 
document required registration, being a gift, 
and being unregistered, was inadmissible 
in evidence. As remarked, both the lower 
Courts have found that it was will and not 
a gift. This finding can (only be described 
as a perverse construction of the deed. It 
is true that in the final sentences itis re- 
marked that the transfer shall be binding 
.on the-tranferors’ heirs and successors, but 
-guch-sentences occur ina large number in 
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ordinary conveyances. The operative claus 
ses occur at the beginning of the entry ‘in 
the account books and purport to confer an 
immediate title on plaintiff and to give her 
immediate possession. Counsel for plaint- 
iff inthis court has to admit that the docu- 
ment has wrongly been treated as a will. 
He suggests that it might be regarded asa 
mere memorandum of a previous oral 
transaction, but is not, I think, very 
serious in this respect, The document 
is of quite a formal descriptioa and 
evidently represents the oontract bet- 
ween the pariies. In fact it is distinctly 
described as such by plaintiff herself in 
her, plaint. Counsel relies principally on a 
ruling of the Allahabad High Court in 
Suraswati Koer vy. Mahabir Prasad2(l), in 
which it was held that where a Hindu had 
gifted family property to his wife, an at- 
taching creditor was not entitled to invalid-' 
ate the gift merely on that account. The 
facts of the present case, however, are not 
quite identical. Here we have the plaintiff 
coming into court setting tp a certain title 
and a person whois interested in the pro- 


` perty,contesting it on the ground of its invali- 
` dity. 


In such circumstances plaintiff ig 
obviously bound to prove her claim, and if 
it is not proved, there is no question of 
invalidating it. So far as the defendant is 


‘concerned, it is altogether void. On the 


facts of the present case and the correot 
interpretation of the document, it is clear 
that the title on which plaintiff wishes to 
rely constitutes a gift, and as such required 
compulsory registration. Being unregisler- 
ed, it is inadmissible in evidence, and 
plaintiff cannot rely on secondary evidence 
in support of her alleged claim. In view of 
the misinterpretation of the document, I 
hold that the concurrent findings of the 
lower Courts are open to revision by this 
court. The revision is accepted. Plaintiff's 
suit is dismissed with costs in all courts. 


N. Revision accepted. 
(1) 109 Ind, Cas.272; AI R 1928 All, 476, 





LAHORE HIGH COURT. 
‘Criminal Appeal No. 1549 of 1932. 
May 27, 1933. 

DALIP SINGH, J. 
PARBHU —Conviot — APPELLANT 


| versus 
- EMPEROR — Opposite Party. 
Criminal trial—Identification parade—Duty of 
Magistrate—Approvers having had opportunities to 
consult each other—Whether can corroborate each 
other —False defence set up by accused person—If 
proves his guilt. š pe: 
A Magistrate, who is couducting an identification 
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parade, should take an intelligent interest-in - ths 
proceedings, bearing in mind that the life and liberty’ 
of an accused person may depend upon his vigil ince 
and caution and at thesametime bearing in mind 
that justice should be done in an identification, 
proceedings” (p. 365, col. 2] 

Where in a crimiral trial it is evident that the 
two approvers had ample time to consult each «ther 
before they became approvers and also had oppor- 
tunities of consultation after they had surrend: red 
themselves to the Police, they cannot be held to 
corroborate each other [ibid.] 

The fact that an accu:ed person makes a false 
genoa? does not prove that he is guilty. [p. 358, cols. 


Criminal Appeal from an order of the 
Assistant Sessions Judge, Rohtak, dated No- 
vember 23, 1932. 

Messrs. Shamiar Chand and Moti Ram, for 
the Appellant. 

Mr. Des Raj Sawhney, for the Opposite 
party., ; 


Judgment.— Eight of the appellants 
before me have been convicted by the 
learned Assistant Sessions Judge,. for 
having taken part ina dacoity in the house 
of a Mahajan named Jai Dayal complainant, 
and one Parbhu appellant has been convicted 
under s. 412, Indian Penal Code, for having 
received stolen goods. The factum of the 
dacoity is amply proved by the evidence on 
the record and has not been disputed before 
me, 


There are two approvers in the case, 
namely, Dipa and Shera. | consider that it 
is sufficiently proved on the record that these 
persons took part inthe dacoity, and this 
fact has also not been seriously contested 
before me. At the same time itis clear on 
the record that these approvers cannot as a 
matter of judicial prudence be held to 
corroborate each other, asit is evident that 
they had-ample time to consult each other 
before they became approvers and also 
had opportunites of consultation after they 
had surrendered themselves to the Police. 
Bearing these facts in mind I have to 
consider whether the evidence of the 
approvers is sufficiently corroborated against 
each of-the persons who have been held to 
be the dacoits. I will, therefore, take each 
case separately. ; 


(1) Mastan: There is no corroboration 
against: him of the evidence of the two 
approvers and giving him the benefit of 
the ‘doubtI accept his appeal and acquit 


him. 

(2) Jat Ram: The evidence of the 
approvers against him is corroborated by 
the fact that on information given by Jai 
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‘the 


- witnesses ha 
: shortly before the commission of the dacoity, 
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Ram the shop olone Bhiku was discovered 
and from this shop was recovered a borla 
which has been duly identified to belong 
to the ccmplainant. I consider thet ihis 
is sufficient corroboration of the approvers 
and I dismiss the appeal of Jai Ram except 
as to sentence. 

(3) Raja: These is no corroboration of 
the evidence of the approvers against this 
man. Ram Nath, who is alleged to have 
identified him in an identification parade, 
failed todo soin court. I, therefore, give 
him the benefit of doubt and accepting his 
appeal acquit him. 

(4) Sundla: The only corroboration of 
the approvers against this man is the 
evidence of identification by Ram Nath. 
I am not at allsatisfied with this evidence, 
for it is on the record that a parade was 
held at which Ram Nath failed to identify 
anybody. Objection was taken to this 
parade by the Police and a second parade 
was held. The Magistrate who conducted 
the first parade however, denies that there 
was anything objectionable in the first 
parade. Ishould like to point out that 
a Magistrate, who is conducting an 
identification parade, should take an 
intelligent interest in the proceedings, 
bearing inmind that the life and liberty 
of an accused personmay depend upon his 
vigilance and caution and at the same time 
bearing in mind that justice should ke 
done in an identification, proceedings 
should not be made impossible for the 
identifiers who have, after all, as. a rule, 
only got fleeting glimpses of persons they 
are supposed to identify. But this is 
perhaps a Counsel of perfection. It is 
sufficient in this case to hold that I do not 
consider the evidence of Ram Nath about 
identification of Sundila_ entirely 
reliable and. giving him the benefit of 
doubt I accept his appeal and acquit him. 
I may point out that curiously enough 
Ram Nath, who was injured in the dacoity, 


‘is unable to say which of the dacoits hit him, 


though he identified four persons as having 
been concerned in the dacoity. 

(5) Ismail: He is identified by one Pir 
Danlambardar of the village where the 
dacoity took place. Ido not consider his 
evidence at all reliable. Giving Ismail the 
benefit of the doubt I accept his appeal and 
acquit him. 

(6) Chaman: He is identified by Ram 


-Nath as well as by Sundar Lal and Jug Lal 


(P. W. Nos. 13 and 14). 


These last two 
depose 


to having . seen him 
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As the distance of the village of Chaman 
from the village of the dacoily is 25 miles; 
T think taere is fair reson to believe that 
-Chaman took part in this dacoity. I, there- 
fore, dismiss his appeal. 

(7) Har Kishan: There is no corrobora- 
tion of the approvers’ evidence against him 
and giving him the benefit of the doubt I 
accept his appeal and acquit him. 

(8) Bhagwana: This man was identified 
by one Kundan at the first identification 
parade where all the other witnesses failed 
to identify anyone at all. It is stated that 
Bhagwana is a bearded man andit was easy 
to identify him because he was the only man 
with a beard at the identification parade. 
Thelearned Assistant Sessions Judge has 
missed the point of the argument. In this 
provinceit may be regretted, but it is a fact, 
that overzealous persons concerned in the 
investigation sometimes drop hints to persons 
about to identify people in an identification 
parade. Nothing is easier than to say that 
the bearded man is the person to be 
identified andifhe isthe only man witha 
beard, the identification ohviously becomes 
a farce. 
anything like this happened, Kundan would 
not have been the only man to identify 
Bhagwana. JI, therefore, consider that the 
identification of this manis a good corrobora- 
tion of the evidence of the approvers and I 
dismiss his appeal. 

(9) Parbhu: The learned Assistant 
Sessions Judge has himself remarked that 
if the prosecution evidence stood by itself 
against Parbhu, it would not be possible to 

convict him, but he has convicted him on the 
- ground that his own conduct affords a further 
proof against him. The first piece of evi- 
dence in this connection is the production of a 
bahi by Parbhu which, according tothe 
learned Assistant Sessions Judge is a forgery. 
I have seen the bahi in question. There 18 
nothing suspicious about the entry in itself 
and the learned Judge has omitted to note 
that the money alleged to be paid for 
purchase of gold has been shown as credited 
to the son's khata, thus proving that the gold 
was supplied by Parbhu himself. There is 
then another bahi which shows that Parbhu 
purchased some gold on June 7, 1931, 7. e., 
one day after the. dacoity from a certain 
Ram Bilas. Ram Bilasdenies that he ever 
sold any gold and Parbhu says he does not 
know which Ram Bilas is this. Considering 
that Ram Bilas is Parbhu’s brother-in-law, 
the explanation of Parbhu is certainly dis- 
ingenuous. Butatthe same time I do not 
| gonsider that the fact that a man makesa 
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false defence proves that he is guilty.. Othez; 
hypotheses can account for. the entities and; 
the statements made by Parbhu. ‘I, there-’ 
fore, give him the benefit of doubt. I, 
accept his appeal and acquit him: I also, 
set aside the order as regards, bahis which 
should be returned to Parbhu. ae 
As regards ‘sentences, I maintain the 
sentences of imprisonment passed against alk 
the persons whose appeals have not been 
accepted, but I set aside the sentence of fine 
imposed on Jai Ram for which I see no neces: 
sity. 
IN. rder accordingly. 


CALCUTTA HIGH COURT. : 
Criminal Revision Petition No. 323 of 1933 ` 

and ; 

Criminal Reference No. 50 of 1933. | 

May 26, 1933. 

C.C. Guoss, Acte. O. J., AND COSTELLO, J. 
KUMUD NATH CHAUDHURI AND ANOTAER 
f ACCUSED - PETITIONERS A 


VETSUS t 
BROJENDRA NATH ROY—COOMPLAINANT 
OPPOSITE Parry. i 

Criminal Procedure Code (Act V of 1898), s 489— 
Revision— Delay in filing, sufficiently explained by 
accused—Interference by High Court— Propriety of— 
Sub-Divisional Officer finding prima facie case against 
accused—Accused’s explanation found reasonable by 
Sessions Judge—Quashing of proceedings in revision— 
Legality of. i 4 

Where in anapplication for revision, the accused 
is able to give a sufficient explanation of the delay 
that had taken place before the High Court was 
moved or before the matter attracted the -notice af 
the High Court ona reference, the High Court can 
entertain the application. 

A complaint being instituted against a company, 
the Sub-Divisional Officer came to the conclusion 
that a prima facie case had been made out with 
reference to the balance-sheets. When the case 
went up tothe Sessions Judgehe found that the 
charge was entirely misconceiyed and that the ex- 
planation given by the accused was satisfactory : 

Held, that whatever may be the ultimate view that 
might be taken if this question were agitated in a 
civil action the accused had succeeded in giving 
a sufficient explanation which would entitle them 
to induce a court of revision in saying that the pro- 
secution against them should also be brought toa 
termination and the proceedings taken against the 
accused should be quashed : 

Messrs. N. K. Basu, Surajit Chandra 
Lahiri, Nirmal Kumar Sen, Naresh 
Chandra Sen Gupta and Suresh Chandr 
Taluqdar, for the Petitioners. 

Messrs. Probodh Chandra Chatterjee, Hira- 
lal Ganguli and Satindra Nath - Chatterjee, 


for the Opposite Party. . 


` Order.—In this case the facts: are as 
follows; On May 20, 1932 the. complainap 
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Brojendra Nath Roy, who was a depositor 


- - in the Manikganj Loan Office to the extent 


of a single rupee, filed a petition against 
the Directors and the Secretary: of the 
Manikganj Loan Office making allegations 
on twelve charges noted in the petition be- 
fore the Sub-Divisional Officer of Manikganj. 
The Sub-Divisional Officer was pleased to 
direct a thorough investigation by the 
Police and under his orders, the case was 
examined by a Police Officer under the 
“directions of the Superintendent of Police, 
Dacca, The Police seized all the books of 
the Manikganj Loan Office,removed them to 
the Police Station and prepared asynopsis 
of evidence bearing on the said twelve 
charges which they submitted through the 
Superintendent of Police to the Public 
Prosecutor of Dacca for his considered opi- 
nion: - 

The'-Public Prosecutor gave his opinion 
after going through the materials and the 
books of the Company which were produced 
before him, but his opinion was not favour- 
able to the complainant. Thereupon the 
complainant filed a petition of objections or 
as it is called in vernacular, a naraji peti- 
tion. This was before the Public Prosecu- 
sor’s opinion was made available to the 
complainant, and the naraji petition was put 
in anticipation of the Public Prosecutor's 
opinion not being in favour of the com- 
plainant. Bethat as it may, the Superin- 
tendent of Police on getting the Public 
Prosecutor's opinion studied the case 
against the accused for himself and then 
referted the matter to the Senior Govern- 


ment Pleader of Dacca for opinion. 
The Senior Government Pleader 
of ~ Dacca examined the whole 


matter and finally came to the conclusion 
that there was nothing in the case of the 
complainant. 

There were as many as twelve charges. 
The first charge was that the Directors and 
the Secretary took an illegal gratification 
of Rs. 12,000 from the Sunny Valley Tea 
Estate in connection with a loan given to 
the said Tea Company by the Manikganj 
Loan Office. This matter was examined 
and thesecond officer, who held an inquiry 
under ‘the orders of the Sub-Divisional 
Officer, found that there was no foundation 
for the charge. - The second charge was 
the low rate of interest charged for the 
loan to the Sunny Valley Tea Estate. This 
charge was examined by the second officer 
and he came to the conclusion that there 

“was no criminality whatsoever in the matter 
“and that the directors wére.in a position to 
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give a satisfactory explanation. The third 


“charge was that the Manikganj Loan Office 
“purchased 150 shares of Kedarpur Tea 


Estate at a premium of Rs. 20 per share. 


“The second officer was of opinion on an 


investigation of the cnarge that the par- 
chase in question was an investment which 
the direclors thought was for the benefit of 
the Loan Office and that there was no sub- 
stance whatsoever in the charge. The 
fourth charge was about certain loan to an 
institution called Lakhmi Bhandar. Here 


“again (it is not necessary to gointo details) 


the second officer was of opinion on an 
investigation that the Directors of Lakhmi 
Bhandar had no criminal intention whatso- 
ever in thematter. The fifth charge was 
that the Manikganj Loan Office made a 
false balance sheet in the year 1923 inas- 
much as the loss of Rs, 23,000 was not shown 
there. In this matter the charge was very 
carefully discussed by the Public Prosecu- 
tor and the Government Pleader with certi- 
fied auditors who perused the balance sheets 


` from 1914 to 1930 except that of 1926 which 


was not made available. The Government 
Pleader was of opinion that the charge of 
false balancesheet was wholly misconceiy- 


ed. 
The second officer therefore came to the 


‘conclusion that there was nothing in the 


charge. The sixth charge was that the 
Kedarpur Tea Estate in violation of the 


‘contract with the Comilla Banking Corpora- 


tion Ltd., sold some tea already hypothe- 
cated to the Comilla Banking corporation 
to some other parties direct. Here, on the 
facts, the second officer came to the con- 


‘clusion that the allegation did not touch 


the Manikganj Loan Office at all and that 
the charge could not, in any view of the 
matter, be considered to have been sub. 
stantiated. The seventh charge was that 
the Directors of the Manikganj Loan Office 


‘stopped payment tothe depositors but the 


directors withdrew their deposits and took 
The second officer exa- 
mined the details of this charge and he 
came to the conclusion that there was no 
instance of low rate of interest being charg- 
ed at all. He therefore held that 
there was no substance whatsoever 
in the charge. With reference to the eighth 
charge relating to certain transactions 
with various other companies—such as the 
Industrial Bank, the Bazar Union Bank 
and so on—the investigations before the 
Police and before the second officer show- 
ed that the facts ‘stated in support of the 

3 


charge were not true, 
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The ninth charge was-about these ac- 
cused persons re-pawning certain gold orna- 
ments with the Bhowanipoie Banking Cor- 
poration without notice to the pledgers. 
"he fecond officer was of opinion that re- 
pawning was not illegal and he therefore 
held that there was no substance in the 
charge. The tenth charge was that in 
violation of the 1esolution of the directors 
“these accused persons had invested the 
reserve fund on loans. With reference to 
this the second officer was of opinion that 
there might be a question of civil lia- 
bility. With 1egard to the other two re- 
maining charges the second officer had his 
doubts, but he said that his doubts were 
not sufficiently strong lo enable him to 
express himself in language of positive 
dissent from the view taken by the Public 
Prosecutor; but, in any view of the matter, 
the Government Pleader was of opinion 
that ihere was no criminality as regards 
these two charges. 

What happened was that the matter came 
before the Sub-Divisional Officer on the re- 
port of the second officer and he was 
definitely of opinion that only with res- 
pect to the charges based on the balance 
sheet of 1930 taken with the balance sheet 
of 1923 theire could be some substance in 
the charges against the accused. He there- 
upon came to the conclusion that a prima 
facie case had been made -out with refe- 
ence to the balance sheet and that war- 
rants should issue against various persons, 
namely, the present accused before us. 
Then it appears that the present ac- 
cused surrendered ; but meanwhile the 
accused persons had gone before the Ses- 
sions Judge and obtained a stay of pro- 
ceedings. This was sometime in Decem- 
ber, 1932. The Sessions Judge then went 
into the whole matter himself and he by 
his order dated February 28, 1933, was 
of opinion that except against two per- 
sons, Kumud Nath Chaudhuri and Naresh 
Chandra Roy, there was no case at all 
to be inquired into and he thereupon 
referred the cases of other accused, that 
is, the other accused other than Kumud 
Nath Chaudhuri and Naresh Chandra Roy 
to this court: with a recommendation that 
the proceedings initiated against the other 
accused might be quashed. That is the 
subject-matter of Reference No. 50 of 
1933. 

The two other accused, namely, Kumud 
Nath Chaudhuri and Naresh Chandra Roy 
have come up to this court and obtained 
a rule from Panckridge and Patterson, JJ. 
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why the proceedings started against . 
them ond not referred to in the letter of 
reference should not also be quashed on. 
grounds Nos. 2 and 3 in their petition. 
Shortly stated, their case is this that the 
Sub-Divisionel Officer having come to the 
conclusion that the only charge worth in- 
vestigating against these two accused was 
the charge based on the balance sheet of 
1930 and the Additional Sessions Judge’ 
having definitely come to the conclusion 
that the said charge was entirely mis- 
conceived based on misunderstanding and 
misapprehension of the true facts of the 
balance sheet of 1930, the proceedings so 
initiated against these two accused per- 
sons were and arenot sustainable in law, 
and further that the allegations with re- 
gard to the charge relating to the Lakhmi 
Bhandar taken with the facts disclcsed in 
the police investigation and magisterial 
inquiry before the second officer do not 
disclose any criminal offence, 

We have very anxiously considered as 
to what should be done—not only about 
the order prayed for both on behalf of the 
persons whose names are mentioned in the 
letter of reference but also on behalf of the 
persons who have obtained Rule No. 323 of 
1933 from this court wherein it is suggested 
that criminal proceedings instituted against 
these persons should be quashed. We 


have also to consider the submissions made 


to us by Mr. Chatterji on behalf of the 
complainant who, it may be remembered 
is a depositor to the extent of a rupee. 
It is not suggested that because heis a de- 
positor to the extent of a rupee he is not 
entitled to ventilate his grievances or to 
ask the magistracy to inquire into speci- 
fic matters of complaint against the pre- 
sent accused if on proper investiga- 
tion it turns out that there are substantial 
grounds for inquiry. As we have said, 
we have very anxiously considered and 
we have examined the whole of the record 
in this case. The letter of reference in 
certain places may seem to be a little 
obscure and may be considered to have 
not been properly worded. But after all - 
said and done, the facts have got to be 
investigated and examined by us and with 
the letter of reference from the Additional 
Sessions Judge we have examined the 
facts; end, although Mr. Chatterji may be 
entitled to say that his client is not con- 
fined to the charge based onthe balance 
sheet of 1930, but he is entitled to roam 
over the.entirety of the twelve charges re- 
ferred to above, the point made on behalf 


1083. 
of the accused, namely, that the Sub-Divi- 
sional Officer himself came to, at any rate, 
è tentative conclusion that there was no- 
thing else in the various other charges worth 
investigating except the charge based 
on ths balance sheet of 1930 must be 
taken in'oour consideration and given due 
effect. Itis by no means clear that so far 
as the procesdings have gone, the com- 

.Plainant has succeeded in substantiating 
the charge based onthe balance sheet of 
1930. A  Yeasonable explanation was 
given on behalf cf the accused which ex- 
planation was considered by the law officers 
of the Crown inthe par.icular place where 
the prosecution was staried, where it was 
examined bythe Police, where it was 
examined by the head of the Police and 
where it was examined by the second 
officer under the direction of the Sub-Div:- 
sional Officer. All these persons came to 
the conclusion that there was no crimine- 
lity whatsoever in the transaction relaling 
to the balance sheet of 1930. The Addi- 
tional Sessions Judge has ex.m‘ned the 
matter for himself and apparently was 
persuaded that there was something in 
the explanation given by the accused which 
had to be seriously considered and that it 
was impossible to say straightaway that a 
crim‘nal intention was discoverable in what 
the accused had done and that the in‘erest 
of justice imperatively required: that these 
accused should be put on thair trial 
in a criminal case. ‘hat being so, we 
are bound to pay considerable attention 
to the view of the learned Additional Ses- 
sions Judge. "a 

It is true that the proceedings have 
gone for a certain length.of time and that 
the matier had not been broughi to the 
notice of this court as early as might 
have been desired. But the various pro- 
ceedings which took place from the start 
of the complainant’s case down to Feb- 
ruary 28, 1933, afford a sufficient expla- 
nation for the delay that has taken place. 
The Police took considerable time in 
sifting the evidence against the accused. 
The second officer took considerable time 
in analysing for himself the evidence 
against the accuséd and coming to his own 
conclusion. The matter was then laid 
before the Sub-Divisional Officer who took 
considerable time. ‘The matter then went 
before the Additional Sessions Judge and 
it is reasonable to conclude that having 
regard to the complicated nature of the 
charge levelled against the accused by 
the complainant the learned Additional 
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Sessions Judge was, in the ordinary course 
of things bound" to take considerable time 
before he finally made up his mind one 
way or the other. Thersfore in our view, 
in this particular case the acsusel are able 
to give a sufficient explanation of the delay 
that had taken place before this court was 
moved or before the matter attracied the 
notice of this court on a reference by the Ad- 
ditional Sessions Judge. 

On these facts and on the findings ar- 
rived at by the Additional Sessions Judge 
is it proper and reasonable thatthe pro- 
secutioa should be allowed to goon? So 
far as the persons referred to in the letter 
of reference are concerned, we think ona 
full consideration of the facts that this 
prosecution should at once be brought to 
atermination and the proceedings quashed 
against those persons. The same con- 
clusion has been reached by us on a perusal 
of the petition filed in this court by the 
two other accised, namely, Kumud Nath 
Choidhuri and Naresh Chandra Roy and 
in view of the grounds which have -been 
urged by them. Tne whole basis of the 
Goatinuance of the prosecution against 
these two last mentioned persons is the 
balance sheet of 1930, and if, as has been 
indicated above, a reasonable explanation 
can be put forward for the balance sheet 
of 1930, which balance sheet, by the way, 
was accepted by the Government Auditor, 
then itis reasonable to conclude that 
whatever may be the ultimate’ view that 
might be taken if this question. 
were ‘agitated in a. civil action 
the two accused have succeeded in giving 
a sufficient explanation which would en- | 
title them to induce a courtof revision in’ 
saying thatthe prosecution against them. 
should also be brought to a termination: 
We think that there is a good deal in 
what they have urged in petition to this 
court and we are of opinion that they 
have succeeded in making good the 
grounds upon which they have obtained 
the Rule, being Rule No. 323 of 1933 and 
we are therefore of opinion thit in their 
case also’ the proceedings taken against: 
them should be quashed, The result there- 
fore isthat the proceedings taken against. 
all the accused persons should be quashed,. 
and they should forthwith be released from. 
their bail bonds, 

N. - Order accordingly, 
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PATNA HIGH COURT. 
Criminal Reference No.°36 of 1933. 
October 5, 1933. 
MACPHERSON, J. 
RAMASIS THAKUR — APPLICANT 
VETSUS 
EMPEROR - OPPoSsiTE PARTY. 
Criminal Procedure Code (Act V of 1898), 
8s. 483 (1), 489—Reference—Sessions Judge referring 
his own order with recommendation that it be altered 


—Legality of—Interference in revision by High 
Court-— Principles. 

Section 433 (1), Criminal Procedure Code, contem- 
plates action by the Sessions Judge or District Magis- 
trate upon examination of the proceedings of a 
Subordinate Court. It dees not authorize the Ses- 
sions Judge or Magistrate to refer his own order 
with a recommendation that it be altered. 

In revision it is necessary, in order to get acon- 
viction set aside, to show that it is wrong. Ordi- 
narily the court will not go into the facte atall un- 
less the conscience of the court has been touched in 
regard to them. Ram Kishun Missir v, Emperor (l5 
followed. 


Cıiminal Reference made by the District 
Magistrate, Darbhanga, in his letter dated 
September 9, 1933. - 

' The Assistant Government Advocate, for 
the Crown, 


Judgment.—Under the provisions of s. 
438 (1) of the Code of Criminal Procedure, 
the District Magistrate has referred to this 
court the conviction under s. 380 of the 
Indian Penal Code and sentence of three 
months’ rigorous imprisonment and fine 
of Rs. 25 passed by a Magistrate of the 
Second .Class on one Ramasis Thakur, 
which he himself upheld in appeal. 

Ramasis Thakur was convicted along with 
two other persons named Bengali Tewari 
and Bahjju Gope. The a) peal of Bengali 
Tewari was sustained on the July 26 last 
and he was acquitted. Ramasis Thekur 
appealed from jail and his appeal was 
dismissed on August 3, in a judgment 
covering three closely typed pages. The 
appeal of Bahjju Gope was heard on 
August 15, and he was acquitted. Having 
therein arrived at ihe opinion that his 
order dismissing the appeal of Ramasis 
Singh was erroneous, the District Magis- 
trate has referred the matter to this court. 

. Notice had been issued to the Crown and 
I have had the advantage of hearing the 
learned Assistant Government Advocate, 
He is, in my opinion, correct in the view 
that the reference is itself incompetent, 
Section 438 (1) appears to contemplate 
action by the Sessions Judge or District 
Magistrate upon examination of the pro- 
ceedings of a Subordinate Court. It does 
not apparently authorise the Sessions 
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Judge or Magistrate to refer his own order 
with a recommendation that it be altered. 
Manifestly if such a reference could be 
made, the recommendation might just as 
well be to convict an appellant who had 
been acquitted as to acquit an appellant 
whose conviction had been upheld. 

It remains to consider whether this court 
should take action under the provisions of 
s. 439 since the proceedings have come to 
the knowledge of this court. Now, the 
principle upon which this court has acted 
from the outset is that in revision it is 
necessary, in order to get a conviction set 
aside, toshow that itis wrong. Ordinarily 
the court willnot go into the facts at all 
unless the conscience of the court has been 
touched in regard to them. This was the 
view taken by Chapman, J.,in Ram Kishun 
Missir v. Emperor, 42 Ind. Cas. 147 (1) and so 
far as] am aware, it has been consistently 
followed throughout the who!e history of the 
court. 

Applying these principles to the present 
case, I amof opinion that this court ought 
not to interfere with the judgment on 
appeal though the Judge who passed it is 
at present of opinion that it is erroneous, 
It is by no means clear that it is erroneous. 
The considerations which contributed to the 
acquittal of the co-accused are not present 
in equal degree in respect of Ramasis 
Thakur. There was substantially no 
defence and it did not appear that there 
was any reason for falsely implicating him. 
In the case of Bengali Tewari enmity had 
been established. In the case of Bhajju 
Gope there appeared tobe good reason to 
suppose that being ill of small-pox, he 
would not participate in a burglary by 
night. Inthe case of Ramasis, however, 
two witnesses who might quite well have 
seen him have deposed that he was carrying 
away a trunk onhis head, and therefore ~ 
presumbly not proceeding very rapidly so 
as to be difficult to identify. 

All things considered, there is no good 
ground for preferring the second thoughts of 
the learned District Magistrate to his earlier 
view upholding that of the Magistrate who 
heard the witnesses testify. 

Accordingly I would discharge the refer- 
ence. 

N, Reference discharged. 


a 42 Ind, Oas. 147; 2 P ‘LW 298; 18 Or. L J 
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NAGPUR JUDICIAL COMMISSIONER'S 
< COURT. 


Criminal Revision Petition No. 142 
of 1933. 
June 9, 1933. 
NIYOGI, A. J.C. 
SHRAWAN— APPLICANT 
versus 
EMPEROR -— Non-APPLICANT: : 

Criminal Procedure Code (Act V of 1898), 8 386 ‘1) 
(a)—Undivided share of member of joint family in 
Specific movable property— Whether capable of attach- 
ment and sale 
‘As the undivided share of a member of a joint 
family in specific movable property:is not capable of 
being seized and delivered to the purchaser, sucha 
case cannot be dealt with under s 386 (1) (a), Ciiminal 
Procedure Code and such share is not liable to attach- 
ment and sale. Capacity to give exclusive posses- 
sion to the purchaser isthe test of the applicability 
of s. 386 (1) (a`. Rajendra Prasad Missir v Emperor 
(1) and Pritamdas Mangharam v. Emperor (8), relied 
on. Queen-Empress v. Sitanath Mitra (7) and 
other cases referred to. 

Criminal Revision Petition against an 
order of the Additional Sessions Judge, 
Bhandara. 

Mr. P. K. Salve, for the Applicant. 

Mr. V. Bose, for the Non-Applicant, 

Order.—This case arises out of a report 
made by the Additional Sessions Judge, 
Bhandara, unders. 438 of the Criminal 
Procedure Code. One Harischandra Teli 
of Tumsar was convicted under s. 4 of the 
Ordinance V of 1932 and sentenced to under- 
go imprisonment in addition to payment 
of a fineof Rs. 50. Harischandra underwent 
imprisonment on default of payment of fine. 
Thereafter a pair of bullocks was attached 
for recovery of the fine, but it was releas- 
ed by the Tahsildar on the objection of 
one Shrawan Teli. This was followed -by 
another attachment of a pair of bullocks 
through the Police. A similar objection 
preferred by Shrawan was, however, dis- 
allowed as it was found that the bullocks 
belonged to the joint family of which 
Harischandra was a member. The pair 
of bullocks was ordered to be sold by 
public auction for realizing the fine im- 
posed on Harischandra. The important 
question raised in this reference is whe- 
ther the pair of bullocss, in which 
Harischandra has only a co-parcenary 
interest, can be attached and sold ‘under 
s. 386 (1) (a) of the Criminal Procedure Code 
for the recovery of the fine imposed on 
‘Harischandra alone. < 

It isagwite obvious to me that an un- 
divided share of Harischandra in the prop- 
erty cannot be sold under that section. 
This question was recently considered by 
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a Full Bench.of the Patna High Court in 
Rajendra Prasad Missir v. Emperor (1). 
Section 885 (1) (a) simply authorizes 
attachment of property belonging to the 
offender. Now, it cannot be said, when 
Harischandra has only a partial interest 
in the property, that the property belongs 
to him. In strict theory, a c.-parcenary 
property does not belong to any one 
member of the co-parcenary, but belongs 
to the joint family. A co-parcener has 
only a right, title and interest in such 
property, and the right, title and interest 
are capable of being sold. Such a sale, 
however, is not capable of passing the 
full ownership of the property to the 
purchaser so as to entitle him .to immediate 
and exclusive possession. The law in this 
respect is now well settled: it is that a 
purchaser of an undivided share in a 
specitic part of a joint family property 
cannot get: possession of the properly 
purchased except by partition of the whole 
estate: See Mohanlal v. Tekchand (2), 
Kamtaprasad v. Madhorao (3), Hanmandas 
Ramdaya' v. Valabhdas (4) and Manjaya 
Mudali v. Shanmuga (5), In such a case 
the purchaser only gets an equitable right 
to demand partition of the joint property 
and he is not entitled to actual posses- 
sion until the partition is effected. Regard 
being had to the law set out above, I 
fail to see how the pair of bullocks in 
the present case can be physically seized, 
sold and corporally delivered to the pur- 
chiser. In attaching the pairof bullocks 
the: interest of others who are not liable 
for the claim is also attached., On a 
plain and proper interpretation of the 
section, however, attachment of the shares 
of persons other than the offender is not 
warranted. The observations made by their 
Lordships of the Privy Council in Syad 
Tuffuzzool Hossein Khan v. Raghunath 
Pershad (6) cited in Rajendra Prasad 
Missir v. Emperor (|) serve as a guide 
in the present case: . 
“No doubt can be entertained that such a share 
is property and thata decree-holder can reach it, 


(1) 140 Ind. Cas. 101; 12 Pat. 29; 13 P L T 549; 
ALR1932 Pat 292; (193?) Or. Ois. 761; Ind. Ral, 
1932) Pat. 281; 33 Or. L J 872. 

(2) 18 Ind Cas. 826. IN L RIS. 

(3) 116 Ind, Cas. 648; 25 N L R 28; ATR 1929 
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mh 46 Ind. Oas. 133; 43 B 17; 20 Bom. L R 472. 
(5) 22 Ind, Oas. 553; 38 M 634; (1914) M WN 355; 


93M LJ 576. 
(6; LEM LA t0 atp50;7 BL BR 183;2 Suther 534; 
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16. is specific, existing and definite; but it is not 
property thesubject of seizure under this particular 
process." -e 
Their Lordships were considering whether 
the expectant claim under an inchoate award 
was “property” within the meaning of 
s. 205 of the Code of Civil Procedure 
of 1859, so as to be saleable in execution 
of a decree. Thus it would be evident 
that as the undivided share of a member 
of a joint family in .a specific movable 
property is not capable of being seized 
and delivered to the purchaser, such a 
case cannot be dealt with under s. 386 
(1) (a). Capacity to give exclusive pos- 
session to the purchaser is the test of the 
applicability of s. 386 (1) (a). Can you 
give possession of the pair of bullocks 
to the purchaser when he.purchases only 
a partial interest in it? There isno law 
or principle to warrant the deprival of 
the other members of the joint family of 
property in which only a share is sold. 

For the foregoing reasons I agree with 

the view taken in Rajendra Prasad Missir 
v. Emperor (1) which itself follows ihe 
view taken in Qucen-Empress v. Sitanath 
Mitra (7). The Court of the Judicial Com- 
missioner,.Sind, also took the seme view, 
as will appear ‘from Pritamdas Mangharam 
v. Emperor (8). A different view in con- 
nection with s. 488 of the Criminal Pro- 
cedure Code’was taken by Fawcett, J., 
in Shivlingappa v. Gurlingaya (9) but it 
must be observed that Madgavkar, J., his 
colleague in the Bench, expressed his 
doubt as to the correctness of that view. 
. I accept the reference and hold that 
the pair of bullocks is not liable to 
attachment and sale under s. 386 (1) (a) 
of the. Criminal Procedure Code. The 
pbullocks will therefore, be released from 
attachment. f 


N, : Reference accepted. 
(7) 20 0 478. 

(€) 142 Ind. Cas 524; A I R3f33 Sind 43: (1933) 
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MADRAS HIGH COURT. 
Civil Appeal No. 11 of 1927. 
February I, 1933. 
MADHAVAN NAIR AND JACKSON, Jd. 
PIDIKITI KOTAYYA (DECEASED) 
AND OTHERS— DEFENDANTS— ; 
. APPELLANTS 
TETHUS 
ANNE RADHAKRISHNAMURTI 
` AND OTHERS—PLAINTIFFS— RESPONDENTS 

Execution sdle—No legal guardian appointed for 
minor son—Interests sufficiently protected by others 
—Validity of sale. 

The 5th defendant obtained a decree against the 
plaintifi's father G and his jfather’s brother R, for 
recovery of possession of certain properties with 
mesne profits on the basis of trespass and attached 
certain other properties for the decree for mesne 
profits. Before sale of the attached properties the 

laintiff was born. He wasnot brought on the record 
But his mother S continued to be on. ihe record and 
received notice of execution before the sale. The 
plaintiff contended that the sale was not binding on 
him : 

Held, (i) that R could not represent the plaintiff as 
the decree was not one passed against the joint 
family but only against Gand R as trespassers: 
Ramanathan Chettiar v. Ramanathan Chettiar (i) and 


Batchu Soorayya v. Toomuloort China Anjaneyulu 
(2), distinguished. 


(ii) that though no legal guardisn had been ap- 
pointed for the plaintiff, his mother and R had 
sufficiently safeguarded his interests and the sale 
was binding on him. 

In execution proceedings the court will look at the 
substance of the transaction, and willnot be disposed 
to set aside an execution upon mere technical grounds 
when they find it is substantially right: Bissessur 
Lall Sahoo v. Maharajah Luchmessur Singh (3), 
followed ; Devji v. Sambhu (4), distinguished. 

Civil Appeal against the preliminary 
and final decrees of the Court of the Sub- 
ordinate Judge, Bezwada, in O. S. No. 8 
of 1925. 

The Advocate-General and Mr. P. Satya- 
narayana Rao, for the Appellants. 

Messrs. Ch. Raghava Rao’ and V. 
Pattabhirama Sastri, for the Respondents. 

Judgment.—Defendants Nos. 2, 3, 4 
and 5 are the appellants. The plaintiff is 
the son of one Gopayya. Gopayya’s brother 
is Rathayya, lst defendant. The wife of 
Gopayya is Seetaramamma. The suit out 
of which this appeal arises was instituted 
-by the plaintiff for recovery of one-half 
share of the suit properties. 

The circumstances in which the suit was 
instituted are these. In O. S. No. 50 of 
1911, the 5th defendant obtained a decree 
against the plaintiff's father and Ist de- 
fendant for recovery of possession of- the 
suit property and other properties together 
with mesne profits and costs. The ground 
of his claim was that he was entitled to 
the properties as the reversioner to the last 
male owner and: that the „plaintiff's father 
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and the lst defendant were. in possession 
as trespassers, The decree was dated 
February 24, 1914. After the décree the 
oth defendant applied for possession of the 
properties on September 26, 1914, but did 
not ask for mesne profits and costs, But 
Immediately after delivery of possession, on 
September 27, 1914, the property con- 
tained in A schedule was gifted by the 5th 
defendant to Gopayya and the lst defend- 
ant. Gopayya died on December 6, 1915. 
The plaintiff was not born at that time. 
Later on the 5th defendant took steps to 
execute the decree in O. S. No. 50 of 1911 
for the mesne profits and costs, It is the 
case of the plaintiff (1st respondent) that 
there was an adjustment between the parties 
at that time that the decree for mesne 
profits and costs should not be executed 
and that the proceedings in execution were 
taken to deprive Gopayya’s widow and 
subsequently the plaintiff of possession of 
these properties The decree for mesne 
profits was transferred from Masulipatam 
to Bezwada for execution on January 12, 
1916. On February 22, 1916, the 5th de- 
fendant applied for attachment of A and B 
schedules properties and on April 9, 1916, 
the properties were attached. Before the 
sale ofthe attached properties the plaintiff 
was born on August 5, 1915, and he was 
not specifically brought on the record as 
representative of his father, It is one of 
the disputed questions in the case, to which 
we shall have to refer later, whether the 
widow Seetaramamma continued on the 
record in the execution proceedings. On 
November 4, 1916, the properties were sold, 
aod the sale was confirme loa December 4, 
1916, and the sale certificate was issued on 
February 2, 1917. Ths 5tn defendant got 
possession of the A and B schedules prop- 
erties on February 26, 1917, and later on 
Portions of those properties were sold to 
the various appellants under different 
deeds. 

The plaintiff's contention is that the sale 
of these properties is not binding on him 
because his interests were not represented 
by the widow and that he himself was not 
represented as a party. Forthese reasons 
he says that the sale is ainullity. He has 
also taken the ground that the adjustment 
pleaded is true and that the proceedings 
were carried on by the 5th defendant with 
the knowledge that there was such an ad- 
jusiment and that, therefore, the proceedings 
were fraudulent. In reply, the appellants 
contend that the 1st defendant was admit- 
tedly on the record in the execution pro- 
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ceedings and was-competeni to represent 
the interests of the minor plaintif, that even 
if he was not competent, the widow Seeta- 
ramamma continued to be on the record 
after receiving notice of the execution pro- 
ceedings and was, therefore, competent to 
represent the interests of the minor; and 
that no case of fraud with regard to the 
adjustment has been made out. There 
are three points, therefore, for determina- 
tion :— 

l. Whether the Ist defendant suffi- 
ciently represented the interests of the 
minor ; 

2. Whether notice of execution proceed- 
ings had gone to Sitaramamma and if £o, 
whether she could represent the interests of 
the minor; and 

3. whether the proceedings were vitiated 
by the fraud alleged by the plaintiff. 

We will deal with each of these questions 
separately. 

On the first question we are of opinion 
that the Ist defendant could not inlaw 
sufficiently represent the interests- of the 
minor. The reason is this. The decree 
that was being executed was not one which 
was obtained against the joint family 
manager, nor was it directed against the 
joint family property. That decree was 
obtained against the father of the plaintiff 
and the lst defendant as trespassers and 
not as persons representing the properties 
of the joint family. In these circumstances 
the decisions relied on by the learned 
Counsel for the appellants in Ramanathan 
Chettiar v. Ramanathan Chettiar (1) and 
Batchu Soorayya v. Toomuloort China 
Anjaneyulu (2), and the other allied deci- 
sions do not apply to the case. 

The next question is whether the widow 
Seetaramamma, the mother of the plaintiff, 
hid notice of the execution proceedings. 
The learned Judge holds that she had no 
notice and, therefore, the proceedings are 
not binding on the plaintiff, The evidence 
on this point consists of the proceedings 
taken by the 5th defendant to transfer the 
execution of the decree to the Bezwada 
Court and of the oral evidence of a few 
witnesses, viz., plaintiff's maternal uncle 
(P. W. No. 1), the widow (P. W. No. 3), the 
Ist defendant (D. W. No. 1) and the 5th 
defendant (D. W. No. 2). According to 
r. 138 of the Civil Rules of Practice, when 
an application for transmission of decree 
to another court for execution is made, 


(1) 117 Ind, Cas. 705; A IR 1929 Mad. 275; 30 L 
995, - 
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notice of the application shall be given in 
all cases in which under O. XXI, r. 22 of 
the Civil Procedure Code, nolice of an 
application for execution is required. 
Order XXI, r. 22, says that where an appli- 
cation for execution is made against the 
legal representative of a party tothe decree, 
then notice shall be issued io the person 
against whom execution is applied for. 
Therefore, we must in considering the evı- 
dence in the case start with the presump- 
tion that when the transmission application 
was made, notice would have gone to the 
. widow Seetaramamma, her husband having 
died prior to that application. Section 50 
of the Civil Procedure Codesays that when 
a judgment-debtor dies before the decree 
has been fully satisfied, the holder of the 
decree may apply to the court which passed 
it to execute the same against the legal 
representative of the deceased. Such an 
application would inthe ordinary course 
have been made in this case, Therefore, 
we start with the presumption that Seeta- 
ramamma was brought on the record on 
the death of her husband and notice of the 
application was sent to her. Then we have 
got Ex. F, which was an application made 
in ihe Bezwada Court for execution of the 
decree. Paragraph 6 of that application 
says in answer to the ques:ion whether any 
previous execution application had been 
filed for the execution of the decree and if 
so, With what result, that an application 
was filed in the temporary Sub-Court, 
Bandar, cn January 12, 1916, and that 
notice was served and the record was re- 
ceived by the court, This would show that 
notice of the execution application must have 
been sent tothe widow Seetaramamma. Then 
in para. 10 in answerto the question ‘Name 
of the person against whom ihe decree 
should be executed,” the names of Seeta- 
ramamma_and the lst defendant are given, 
So EF filed in the Bezwada Court dis- 
tinctly shows that notice must have been 
served on the widow and that it was taken 
out against her in the course of the peti- 
tion. The documentary evidence thus far 
leads to the conclusion that notice should 
have been served on the widow, [Their 
Lordships here referied to the oral evidence 
and proceeded.| Taking all these circum- 


stances into consideration we have no doubt. 


that when the husband of Seetramamma 


died, she was brought on the record as his, 


legal representative and she continued to 
remain on the record throughout after re- 
ceiving notice of execution proceedings and 
therefore, the learned Judge’s finding that 
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Seetaramamma had not received notuve 
cannot be upheld. In discussing the ques- 
tion the learned Judge has not referred 
to the evidence given on the side of the 
defendants. 

Assuming that Seetaramamma had notice, 
can it be said that her representation of 
the plaintiff's interests was competent and 
that the sale, therefore, cannot be called 
into ques!ion even though the plaintiff him- 
self was not brought on the record? If 
our finding with regard to notice is correct, 
then it follows that she and lst defendant 
had notice of the proceedings and that if 
there was anything to be done on behalf 
of the interests of the minor or of them- 
selves, they would have taken steps to 
safeguard them. It is argued by Mr. 
Raghava Rao that, strictly speaking, a legal 
guardian should have been appointed for 
the minor. Now, if a guardian had been 
appointed, in all likelihood that guardian 
would have been either the mother or the 
lst defendant. It has been pointed out by 
their Lordships of the Privy Council in 
Bissessur Lall Sahoo v. Maharaja Luch- 
messur Singh (3), that 
“in execution proceedings the court will look at the. 
substance of the transaction, and will rot be dis- 
posed to set aside an execution upon mere technical 
grounds when they find it is substantially right.” 
In this case we have no doubt that the 
execution proceedings were in substance 
correct, and if there was any representation 
to be made on behalf of the minor, such 
representation would have been made by 
his mother or by the Ist defendant. As 
we have said, if the minor had been made 
a party to the execution proceedings, he 
would have appeared by his mother as 
guardian, and there is no reason to suppose 
that anything would have been done 
differently in the execution proceedings 1f 
she had been described as his guardian 
instead of her being there as the repre- 
sentative of his estate. In this connection’ 
our attention was drawn to the decision in 
Devji v. Sambhu (4). No doubt that case 
is distinguishable frem the present case, 
having regard to the fact that the widow 
herself was sued in that suit; but that 
distinction does not make any difference 
having regard to our opinion that the execu- 
tion proceedings were substantially right. : 
That being our finding, we cannot give 
effect to the merely technical objection that 
is now urged to invalidate the execution 
proceedings. We, therefore, hold that the 
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representation by the widow was sufficient 
in this case to make the proceedings binding 
on the plaintiff. [On the last question their 
Lordships held that the case of fraud alleged 
by the plaintiff had not been made out.] 
These being our findings it follows that 
the plaintiff is not entitled to succeed in 
the suit for the recovery of a half share of 
the property. We, therefore, set aside the 
decision of the lower Court and dismiss the 
plaintiff's suit, but in the circumstances 
direct each party to bear his costs in this 


court. The memorandum of objections is 
dismissed. 
A. Appeal dismissed. 


PATNA HIGH COURT. 
Second Civil Appeal Ne. 926 of 1931. 
July 13, 1933. 
“ DHAVLE, J. 
ISWAR CHANDRA BISTU — APPELLANT 
versus 
HARIRAM BISTU AND OTAERS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, 
r. 25—Failure of lower Appellate Court : te consider 
important evidence and circumstances—Remand, lega- 
oe the lower Appellate Court has failed to 
discuss an important piece of evidence and has 
overlooked important circumstancesin deciding the 
appeal, a remand of theappeal to be re-heard is 
projer: Dilan Singh v Choa Singh (1) ‘and Sone 
Kuar v. Baidyanath Sahay (2), relied on, 

Second Civil Appeal from the decision of 
the Sub-Judge, Dhanbad, dated November 
19, 1930. 


Mr. S. C. Mazumdar, for the Appellant. 
Mr. N.N. Roy, for the Respondents. 


Judgment.—In this case there must ob- 
viously be a remandas prayed for by the 
learned Advocate for the appellant for the 
purpose of a re-hearing of the appeal by 
the lower Appellate Court. Thesuit for de- 
claration of title to the eastern half of Plot 
No. 1579 and the northern 5 feet of a 
certain wall falling partly inside that plot. 
The Record of Rights was against the 
plaintiff, but on a detailed considération of 
the evidence adduced on both sides the 
trial Court came to the conclusion _that 
notwithstanding the Record of' Rights 
plaintiffs title to the eastern half of the 
plot was made out together with his title 
to the southern 2 feet out of the length of 5 
feet of the wall referred to. The learned 
Subordinate Judge who heard the appeal 
differed from the trial Court both as re- 
gards the plot’ and as regards the 
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wall. He was entitled to do so on 

a consideration of the entire evidence not 

excluding a series of important considera- 

tions set out in the painstaking judgment 

of the trial Court. The learned Subordinate 

Judge, however, has not thought fitto do 
anything ofthe kind. He gives reasons for 
disbelieving two out of three witnesses that 
he names at first (P. W. Nos. 4 to 6). He then 
comes to two prosecution witnesses and 
says thatthey had no personal knowledge 
about the partition of Plot No. 1579. This 
criticism is singularly beside the point, 
for the trial Court had referred to them in- 
connection with the plaintiff's story that 

the contesting defendant was at one time 
willing to buy from him the disputed 
land, which if true would be a material 
circumstance (unless explained away) in 
arriving at a decision as regards the title to 
the property. 

Thelearned Subordinate Judge has en- 
tirely overlooked this circumstance, and has 
further made no reference whatsoever to the 
Commissioner's report which was dealt with 
in detail inthe judgment ofthe,trial Court. 
Nor has he referred to such considerations 
as that in a partition among four brothers 
made by the mother it was not likely that 
one of the brothers would be left without 
any share in the homestead at all without 
getting something for it somewhere else—- 
another important consideration which was 
rightly laid stress upon by the learned 
Munsif. There is yet another circumstance 
to which I might refer: the heaps of earth 
found by the Pleader Commissioner, re- 
garding which the learned Munsif observ- 
ed that there was no satisfactory explana- 
tion forthcoming from the side of the de- 
fendants in view of the evidence of his 
own witness (P. W. No.5). The learned 
Advocate for the plaintiff-appellant has in 
these circumstances asked for a remand 
on the authority of two decisions : “Dilan 


HARIRAM BISTU 


Singh v. Choa Singh 42 Ind. Cas. 
397 (1) and Sone Kuar v. Baidya- 
nath Sahay (2). In the former. of 


these decisions it was laid down that in 
second appeal the High Court would be 
bound by a finding of fact it has been 
arrived at after a fair, honest and full 
consideration of the evidence before the 
lower Court, butit would interfere if the 
decision has not been arrived at after a fair 
and reasonable consideration of the evi- 
dence before it, and the Cemmissioner’s 


1) 42 Tnd. Oas, 397. 
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‘report has been entirely disregarded.. In 
the decision of Sona Kuar v. Baidyanath 
-Sahay (2) an appeal was remanded on the 
sole. ground that the lower Appellate Court 
had failed to disenss the Commissioner's 
‘Teport.which had been relied on by the 
trial Court in coming to its conclusion, 
and it was held that the failure amounted 
to an error of law entitling the High 
Court to remand the appeal for re-hearing. 

I do notintend to express any opinion 
regarding the circumstances to which I have 
referred beyond saying, asI have already 
indicated thatthey are at least such as 
ought to have been taken into account in 
disposing of a first appeal. It is not neces- 
sary to make a detailed list of such import- 
ant circumstances for I feel confident 
that when the. appeal is heard afresh the 
lower ,Appellate Court will deal with the 
case in the manner indicated -in- the. deci- 
sion of Dilan Singh v. Choa “Singh (1) 
referred to already, The decree of the 
lower ‘Appellate Court is set aside and a 
fresh hearing of the appeal directed. Plaint- 
iff will. have the.costs of the hearing in this 
court in any event. 


N. Case remanded. 


amma 


_ LAHORE HIGH COURT. 
Criminal Appeal No. 393 of 1933. 
June 1, 1933. 

BHIDE AND Currtig, JJ. 

INDAR SINGH GURMUKH SINGH— 

; 1. CONVICT— APPELLANT . 
VETSUS 

. EMPEROR—Opposire PARTY, 

h Penal Code (Act XLV of 1560, ss, 84 and 302—Com- 
mon intention to comnat robbery—Commission of 
different acts by différent culprits in furtherance of 
common intention—Liability of each of the culprits 
for the acis. : j 

Where the common intention of the culprits was 
to commit robbery and in furtherance, of that inten- 
tion, different acts were committed by different per- 
sons, and 4 Having gone to fetch P for carrying 
out that common intention C shot down Q in fur. 
` therance of the same: a 

Held, that as the shooting downof@Q was done in 
furtherance of the common intention, notwithstand- 
ing the absence of A from the scene of- occurrence, 
A must be deemed to have been participatiog in the 
joint criminal action in the course of which the 
murder was committed and hence must be held cou- 
structively liable under s. 302, Penal Code: 
Barendra Kumar Ghose v. Emperor (1), relied on: 
Harnam Singh v. Emperor.(2) and imperor v. Nirmal 
Kanta Roy (3), held overruled. 

Criminal Appeal from order of Additional 
Sessions Judge, Ferozepore, dated December 
24, 1932. h , 

Mr, Nazir Ahmad, for the Appellant, 
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Mr. V. N. Sethi, for the Government 
Advocate, forthe Crown. ` i 
Bhide, J—On May 3, 1932, a daring 
robbery was committed in the house of 
Kishen Singh, a Jat of Chak Jaimalwala 
in the Ferozepore district, A little before 
sunset four persons went to his house, 
armed with double barrelled guns. The 
adult male members of the family were 
out. Two of them asked Sant Ram, son 
of Kishen Singh (a boy aged about 8) to 
take them to the field where Kishen Singh 
was working. One of the other two persons’ 
took his stand on the roof while the fourth 
took his stand near the main door and 
closed it. Kehr Singh and Chanan Singh, 
sons of Kishen Singh, who were working 
at their shop closeby saw Sant Ram 
being taken by two armed men towards- 
Kishan Singh's field and suspecting foul 
play went to their own house.: They pushed 
open the door while the culprit who was 
standing on guard behind it fired ‘and’ 
shot Kehr Singh dead. Chanan Singh was 
also slightly injured and fell down but 
soon afterwards was able-to run away. 
Shortly: thereafter Kishen Singh was" 
brought to the house and under threat of” 
heing shot was compelled to surrender the’ 
keys of his safe. The robbers then opened 
the safe and-took the cash, currency notes, 
and gold and silver ornaments lying inside... 
Some other wooden boxes were also broken” 
and some jewellery found therefrom was 
taken. -The women were stripped of their: 
jewel'ery. Kishen Singh, his wife, Musam-- 
mat. Gulabi, his son, Sher Singh,.and Sher 
Singh’s wife, Musammat Harnam Kaur, 
were’ beaten and subjected to “torture 
putting clothes on their heads, etc., in 
order to compel them to disclose informa- 
tion about other valuables, which ithe 
robbers believed to be hidden inthe house. | 
But no such information having been’ 
obtained the culprits eventually departed’ 
with their booty. The matter was promptly 
reported to the Police the same night at 
about 1-15 a. M. Soon afterwards the Police’ 
received information about the robbery ol 
a house from two persons named Abdullah 
end Hakim Ali and of a mare and a‘ 
camel from the haveli of Dhab Khusal | 


-committed on the same night by four.. 


armed persons .and from the accounts 


given, these offences also appeared to: 
have been committed by the same‘ 
. culprits. . 


Investigation proceeded and` suspicion“ 
fẹll. upon the present appellants and two ` 
other persons named Nazar Singh and: 
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Kehr Singh. Inder Singh and KehrSingh. 
were traced to a village in the Faridkot ' 


State. There. was an encounter between 
these men and the Faridkot Police in the 
course of which Kehr Singh was shot dead 
while Indar Singh was wounded in the 
arm. Sardara Singh - and Nazar Singh 
were arrested later. Indar Singh, Sardara 
Singh, and Nazar Singh were identified 
as the culprits who committed the robbery 
at Chak Jaimalwala_by a large number 
of witnesses at identification parades held 
in the presence of Magistrates and were 
eventually challaned. Nazar -Singh was 
given the benefit of doubt and acquitted 


by the learned Sessions Judge but the. 


present appellants were convicted under’ 
ss. 392, 452 and 302 read with s. 34, Penal ` 


Code. Under the last section they were 


sentenced to death while under the first . 
two sections they were sentenced to im-' 


prisonment for seven years and to trans- 


portation for life, respectively. A large. 


number of witnesses were produced on 
behalf of the prosecution and.lhe evidence 


of these witnesses has been classified under. 


“mine heads and considered carefully by 
the learned Sessions Judge. 
ihe evidence relates to: (a) the movements 


of the robbers immediately before the 


Briefly stated,” 


commission of the offence in question; (b), 


to their identification by the inmates of 
the house and other persons in the village, 
who had opportunity of seeing them; (c) 
to the injuries :eceived by Kehr Singh, 


deceased and other persons in the house; . 


(d) to the subsequent movements of the 
culprits and commission of two other rob- 


beries by them on the same night as stated , 


above; (e) to the disposal of the stolen 


property and (f) their arrest and recovery - 
of guns and cartridges from them. The. 
learned Sessicns Judge has subjected all ` 
evidence to careful scrutiny and. 


this 
accepted only such of the evidence as he 
considered to be above all suspicion. The 
evidence thus relied upon falls mainly 
under (b), (c), (e) and (7) above and was 
held to be sufficient to bring home to the 
appellants the charges framed against 
them and they were accordingly convicted 
on the basis of that evidence only. 

It will be sufficient to confine ourselves 


to that evidence for the purposes of this 


appeal as no attempt was made before us 
to rely on any evidence which was rejected 


by the learned Sessions Judge as unworthy. 


of credit. The facts that a robbery was 


1 


committed in the house of Kishen Singh: 
in the circumstances set-forth above, that. L J 513; 10 W N 935; 3Pat. L R1-Cr. (PO), ~ * 
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Kehr Singh, son of Kishen Singh, was shot. 
dead and Ghanan Singh, another son of 
his, was injured, that Kishen Singh himself, . 
Musammat Gulabi, his wife,: his son, Sher 
Singh, Musammat Harnam Kaur, his. 
daughter-in-law, were subjected to torture 
and that a large amount of valuable prop- 
erty was taken away have been established 
beyond any doubt by the -evidence on 
the record and have not been disputed. 
The main question which requires careful . 
consideration in this case is that of the 


identification of the: culprits. [His Lord- 
ship discussed ` the evidence regard- 
ing identification of the culprits 
and continued], After carefully con- 


sidering the evidence referred to above,. 
I have no hesitation in agreeing with 
the learned Sessions Judge in holding that 
both the appellants took part in the robbery : 
committed in Kishen Singh’s house on 
the evening of May 3, 1932. The convic- 
tions under ss. 452 and 394, Penal Code, . 
must, therefore, be maintained. Asregards . 
Indar Singh, the witnesses are unanimous - 
that it was he wh) fired tha shot at: 
Kehr Singh which resulted in his death. . 
His conviction under s. 392, Penal Code, - 
must, therefore, stand and the sentence 
of death passed on him confirmed, as there 
are no extenuating circumstances what-. 
ever in‘ his case. As regards Sardara 
Singh, it was urged that as he had gone 
to fetch Kishen Singh and was not present 
when Kehr Singh was shot he cannot be 
held liable for ihe murder of Kehr Singh.. 
It wag contenled that s. 34, Penal Code, 
would not apply as Sardara Singh was 
absent’ at the time of the murder and. 
cannot, therefore, be said to have par- 
ticipated in the crime. This contention’ 
appears to me to be clearly untenable in 
view of the interpretation placed upon. 
that section by their Lordships of the. 
Privy Council in Barendra Kumar Ghose 
v. Emperor (1). Their Lordships observed 
as follows: . 
“Section 34 deals with the doing of separate acts : 
similar or diverse by several persons; if all are 
done in furtherance of a fcommon intention, each 
person is liable for the result of them all, if he- 
had done them himself, for ‘that act’ and ‘the act’ 
in the latter part of the section must include the , 
whole action covered by a criminal act in the first 
part because they -refer to it.” ; ae 
In the present instance,’ the common - 
intention of the culprits was obviously to 
commit robbery and in  fnrtherance of 
(1) 85 Ind Oas 47: AI R1925 PU 4; 26 Cr. LJ 
431: 52 TA£O; 520197; 290.W N 181; (2925) M. 
WN 26: LR6A PC1;26 PL R50; 27 Bom LR 
148: 6 PLT 169; RA L J 314; 41 OL J 210; 48 M- 
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that intention -different acts were com- 
mitted by different persons. Sardara Singh 
had gone to fetch Kishen Singh for carry- 
ing out that common intention while Indar 
Singh shot down Kehr Singh in furtherance 
of the same. The decision to shoot Kehr 
Singh was no doubt taken by Indar Singh 
alone but there can be no doubt that it 
was taken in furtherance of the common 
intention. The object of Indar Singh 
apparently was to strike terror and disarm 
all opposition and inthis he succeeded; for 
there was no attempt to offer any effective 
resistance to the robbers thereafter. I can 


find nothing inthe wording of s, 34 orin. 


the judgment of their Lordships in 
Barendra Kumar Ghose v. Emperor (1), to 
justify the contention of the learned Counsel 
that the actual presence at the time of 
murder of a person charged with that 
offence in circumstances such as those of 
the present case is essential. All that the 
section seems to require is that he is one 
of the participators in the joint criminal 
action in the course of which the murder 
is committed. Inthe present instance there 
can be no doubt that Sardara Singh, 
though temporarily absent, was participa- 
ting in the joint criminal action in the 
course of which the murder was committed. 
Harnam Singh v. Emperor (2), on which 
the learned Counsel relied, must, I think, 
be held to be overruled in view of the 
above decision of their Lordships of the 
Privy Council. In Barendra Kut ar Ghose 
v. Emperor (1), the learned Judge who 
decided Harnam Singh v. Emperor (2), 
takes the same view of s. 34 as was taken 
in Emperor v. Nirmal Kanta Roy (3), but 
the later ruling was definitely overruled by 
the decision oftheir Lordships in Barendra 
Kurar Gaose v. Es peror (1). I must 
accordingly hold that Sardara Singh was 
rightly convicted of murder by virtue of 
the provisions of s. 34, Penal Code. As 
regards the sentences, although Sardara 
Singh has been held constructively liable, 
the fact that all the four culprits were 
armed with guns shows that they all 
intended to use them, when necessary, in 
furtherrance of their common object. The 
offence was of very serious character and 
ethere are no extenuating circumstances as 
already stated:; I see no adequate ground 
for not confirming the sentence of death. 
I would accordingly dismiss both the appeals 


(2) 52 Ind. Cas 395; A IR 1919 Lah. £53; 20 Cr, 
L J 635; 21 P R1919 Or.; 18 P W R 1919 Or. 

(3) 24 Ind. Cas. 540; A IR 1914 Cal. 901; 15 Cr L 
J 460; 41 O 1072, 
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and confirm the sentences of death passed 
on the appellants. ` 
Currie, J.~ I agree. 


N. Appeals dismissed. 


CALCUTTA HIGH COURT. 
Criminal Revision No, 163 of 1933. 
June 14, 1933. 
Lort-WILLiaMs AND MONAIR, JJ. 
BHUBAN BIJAY SINGH—Acoosen— 
PETITIONER 
versus 
EMPEROR—OppositE Parry. 

Criminal trial—Evidence— Prosecution, if bound to 
call all relevant evidence—Evidence Act (I of 1872), 
ss. 114, illus. (g)—Presumption under—Whether can 
be drawn if prosecution doesnot call: certain wit- 
nesses. 

Before the prosecution launches any case they 
ought to be satisfied of the truth of the case which 
they are going to place before the Court. Consequent- 
ly, itis absurd to expect the prosecution to call 
witnesses who will speak against that case, If the 
prosecution find that a number of those who are 
present will not support the prosecution case, they 
must make up their minds whetherthey are truthful 
witnesses ornot. If they come to the conclusion 
that they are truthful witnesses, they ought to with- 
draw the prosecution forthwith. If, on the other 
hand, they come to the conclusion that they are not 
truthful witnesses, there is no obligation for the 
prosecution to call them Practically speaking, 
therefore, the prosecution ought to call those witness- 
es who, they think, will support the prosecution case 
and no others. If the witnesses who are prepared 
to speak against that case are respectable witnesses 
who ought to be believed, then the prosecution ought 
to withdraw the case. Itis quite useless to pursue 
a case and then cail a whole series of witnesses who 
are going to speak against it On the other hand, 
if the defence comes to the conclusion that the wit- 
nesses are witneeses of truth who ought to have been 
called, then it is the duty of the defence to call them. 
On the mere fact that the prosecution does not call 
certain witnesses, the court need not draw the pre- 
sumption under s. 114, illus. (g), Evidence Act. [p, 
370, col. 2.] 

It cannot be said because certain witnesses 
have not been called, the Judge is not exercising his 
discretion judicially because he refuses to draw the 
presumption. [p. 3&0, col. 1.) 

Messrs. Pugh, and Shyama Pra- 
sanna Dev, for the Petitioner. 

Mr. Anil Chandra Roy Choudhury, for 
the Crown. 

Lort-Williams, J.—The petitioner in 
this case held certain excise licenses in 
Moran near Dibrugarh and, according to 
his petition, used to help the officers of the 
Excise Department of Dibrugarh Sadar 
Circle in detecting excise cases for a num- 
ber of years. Onthe morning of July 24, 
1932, the petitioner was out with Mr. Baruah, 
a regular Excise Inspector of Dibrugarh 
detecting certain illicit distillation cases in 
a Nepali village and returned: to his shop 
at Moran at 12-30 r. m. Atabout 2 P. m. 

. 
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he went io see Mr, Baruah again, in the 
Moran Inspection Bungalow about 500 
yards away from his shop and remained 
talking with him about the Nepali village 
case untilo P. m., when a police constable 
from the officer in charge of the Moran 
Police Station asked him to go and see 
him at his ship. The petitioner went there 
and heard that there had been an occur- 
rence during his absence between his ser- 
. vants and the Excise Officer who had at- 

tempted to test the liquor in the shop. 
The servantshad protested at this being 
done in the absence of their master. The 
prosecution, on theother hand, say that one 
Suresh Chandra Das Gupta who was a 
Special Excise Inspector lodged an informa- 
tion in the Moran Police Station stating 
that at 3-30 P. m. (or 421 r. m. Dibrugarh 
Localtime) of the same day when he was 
examining a bottle of country spirit in the 
petitioner’s shop in the presence of Shah 
Jalaland Tulsi, Constable, the petitioner 
interfered with the examination by spilling 
the conienis of a glass and snalching 
away the botile and aiming a blow with 
the bottle at the petitioner (Special 
Excise Inspector ?) which was prevented 
by his peons. The petitioner and his men 
altacked the Special Excise Inspector as 
wellas the. Special Sub-Inspector of Excise, 
Moulvi Abdul Majid and three peons and a 
party which accompanied him to the shop 
consisting of Jikeswar Gc go? and others and 
pushed them all out of the shop and the 
compound with the result that he had to 
leave behind him the articles which he 
used for the purpose of testing liquor. As 
a consequence of this information, the peti- 
tioner and Moroi Singh and Sewjod Singh 
who, the petitioner says, were respectively a 
co-lessee and an agent, were placed upon 
their trial under s. 353 of the Indian Penal 
Code before Mr. MacDonald, the Assis- 
tant Commissioner at Dibrugarh. 

This Rule was issued on the grounds that 
the courts below were wrong in not giving 
the defence the benefit of the presumption 
under s. 114 (g) of the Evidence Act and, 
secondly, that the courts below ought to 
have secured the altendance of ‘Mr. Baruah 
and they were wrong in disposing of the 
case without examining him. Mr. Pughon 
behalf of the petitioner has not laid much 
stresson thesecond ground and it is, there- 
fore, unnecessary for me to say much about 
it. There is no question that it isthe duty 
of the Magistrate to secure the attendance 
of the witnesses for the defence. But in 
this case, it appears that the Magistrate 
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issued three summonses against Mr. 

who did not appear. No application wa 

made by those who appeared for the defence 
that a warrant should issue against him 
and in the absence of such an application 
therewas no further obligation upon the 
Magistrate. Further, the Deputy Commis- 
sioner in his letter of explanation has 
stated that the paragraphs in the petition 
which refer to this point arefalse. He says 
that Mr. Baruah was cited as a defence 
witness and that he could have been exa- 
mined by the defence if they had wished 
until August 25, 1932, the day after the 
close of the prosecution and before he went 
on transfer to another place. It is clear 
from his explanation that the summonses 
could not be served owing to the fact that 
the accused was latein filing process. Mr. 
Baruah, was,in fact, present in court on 
October 22,1932; yet the defence did not 
call him or examine him. Nor did they 
ask for any adjournment on that date in 
order toexamine him, nor did they point 
out the necessity that he should be exa- 
mined or that the Magistrate ought to 
examinehim in order tomeet the ends of 
justice. In fact, we think that the state- 
ment ofthe Deputy Commissioner is justi- 
fied that it was the defence who withheld the 
evidence of Mr. Baruah. Bearing in mind 
the fact of the cluse relationship existing 
between the pelitioner and Mr. Baruah, the 
Local Excise Inspector and the fact that a 
Special Excise Officer had been brought 
fiom another distzict for the purpose of 
detecting breaches of the law and the fact 
that thie officer had brought a criminal 
charge egainst the petitioner, we are not 
altogether surprised that Mr. Baruah was 
not called for the defence. Criticism has 
been madeofthe judgment of the Assis- 
tant Commissioner, Mr. MacDonald. I 
need not deal with this matter because, in 
cur opinion, the learned Sessions Judge, 
Mr. Lathbridge, has very fairly pointed out 
both the defects and the virtues of this 
judgment. Ashe says, in most respects it 
isan extremely good judgment being based 
upcn sound common sense and dealing, as 
it (oes, withthe facts in a practical and 
cor.cise way. On the other hand, it is 
defective in form, because it does not set 
out either the case for the prosecution or 
‘the defence : nor does it deal**particularly 
with the evidence adduced on either side, 
Consequently, it ıs practically impossible 
for this court to deal with the case without 
referring to the evidence. This in itself 
shows that the form of the judgment ig 
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defective. On the other hand, we hope that 
the remarks ofthe learned Sessions Judge 
‘will not discourage the Assistant Commis- 
sioner, because it is a pleasure to find a 
case dealt within a concise and practical 
way and upon a foundation of sound com- 
‘mon sense, rather than by adhering tothe 
‘somewhat worn out conventions according 
+o which many of the judgments of the 
inferior courts are framed. ‘The only criti- 
‘cism we make of Mr. Lathbridge’s criticism 
‘of this judgment is that he suggests that 
the Assistant Commissioner shou!d adhere 
to these well known conventions, and that 
he should cast his judgments in the con- 
‘ventional sequence besides following strictly 
‘the provisions of s. 367 of the Code of Crimi- 
nal Procedure. We agiee that every judg- 
ment should follow some sequence in order 
to be ‘intelligible. But we trust that the 
Jearned Sessions Judge does not mean that 
‘judgments ought to be prefaced with what 
-has been described in many judgments of 
this courtas the “Customary ritual”, which 
precedes so many judgments which come 
before us, and whichis of litt'euse to any- 
body except to waste our time or if included 
in a charge to confuse the jury. 

The main contention of the learned Coun- 
sel for-the petitioner is that a number of 
witnesses who were included. in the Ejahar 
by the prosecution were not called and 
that no sutticient explenation has been given 
for their absence. ‘Therefore, he says, that 
as it isthe duty of the prosecution to call 
all relevant evidence and ¿ll witnesses 
except those whom'-the prcsecution believe 
tobe untrut! ful, the court ought to draw. 
the presumption under s. 114 (g) of the 
Evidence Act; We donot consider this to be a 
correct statement of the law. Sec ion 114 (9) 
provides that in such circumstances, the 


court ora jury may draw such a presump- 


tion. Wherethe Code says ‘may’ it is nob 
proper to use the word ‘must’. No number 
of decisions as to what -the prosecution 
ought to do can alter the-fact that a dis- 
cretion is given to the court. Ii cannot be 
gaid that because ceitain witnesses have 
< not been called, the judge is not exercising 
- his discretion judicially because he refuses 

to draw the presumption. The learned 

Magistratein this case very carefully con- 

sidered the facts: and circumstances and 


refused to draw the presumption, because: 


he thought there was a good explanation of 
the absence of the witnesses. A good deal 
of confusion seems to usto be caused from 
time totime about the suggested obligation 
onthe part of the prosecution to call’ all 


BHUBAN BIJAY BINGH V. AMPEROR, 


146.1 0 


relevant evidence. Before the prosecution 
launches any case, they ought to be satisfied 
of the truth of the case which they are 
going to place before the court. Conse- 
quently, it is absurd to expect the prose- 
cution to call witnesses who will speak 
against that case, if the prosecution find 
that a number of those whoare present will 
not support the prosecution case, bhey must 
make up their minds whether they are 
truthful witnesses or not. If they come to . 
the conclusion that they are truthful wit- 
nesses, they ought to withdraw the prose- 
cution forthwith. If, on the other hand, 
they come to the conclusion that they are 
not truthful witnesses, there is no obliga- 
tion for the prosecution to call them. 
Practically speaking, therefore, the prose- 
cution ought to call those witnesses who, 
they think, will support the prosecution 
case and no others. If the witnesses who 
are prepared tospeak against that case are 
respectable witnesses who ought to be 
believed, then the prosecution ought to 
withdraw the case. It is quite useless to 
pursue a case and then call a whole series 
of witnesses who are going to speak against 
it. On the other hand, if the defence 
comes to the conclusion that the witnesses 
are witnesses of truth who ought to have 
been called,then it is the duty of the de- 
fence to call them. In ths case it is 
suggested thatthe- Special Sub-Excise OM- 
cer and some peons were present and could 
have spoken to this assault and have not 
been called. The reason given by the 
Deputy Commissioner is that one Mobarak 
between thehearing before the First Magis- 
trate and the hearing before Mr. Mac 
Donald had turned hostile. At first he 
said that he was present at the assault and 
then he said that he had gone away before 
the assault took place, Consequently the pro- 
secution did not call him. Two other 
witnesses were not called because they 
were friends of his, and came from the 
same village, and the prosecution did not 
consider them to be witnesses of truth. 
Abdul Majid, the Special Sub-Inspector 
of Excise was away at North Lakhimpore 
during the trial and was not examined as a 
Prosecution Witness because his attend- 
ance could not beobtained without a great 
deal of inconvenience and expense to.. 
Government, Moreover, in view of the 
fact that allhe could say would not be of 
more value than the statement of Suresh 
Chandra Das Gupta, his superior, it was 
considered unnecessary to call him. We 
think that both the Magistrate and the. 
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Sessions Judge were justified in the 
conclusion to which they came and that 
they were right in refusing to draw any 
such presumption against the case for 
the prosecution. On the whole, we agree 
with Mr. MacDonald thai there 
seems to be no conceivable reason why 
this Excise Officer should have brought a 
case of this kind against the accused 
unless it was true, and we see no reason 
- to interfere with the conviction. 

We do not undeistand, however, why 
the learned Magistrate thought it necessary 
to inflicL imprisonment for one month 
upon the appellant as well as a fine of 
Rs. 200. If he thought it necessary to 
inflict imprisonment at all, it ought to 
have been a much longer period, to have 
been in any way effective. There is not 
much sense in sending a man to jail for 
one month who has not been in jail 
before. We think, therefore, that we are 
justified in setting aside the sentence of 
imprisonment and replacing it by a fine 
of Rs. 300 in addition to the fine of 
Rs. 200 inflicted by the Magistrate. Conse- 


quently, the accused must pay a fine of 


Rs. 90) in all. In default of payment 
of the fine, he must suffer rigorous im- 
pre amea for two months and two weeks 
in all. 

The petitioner will remain on the same 
bail as he is now, pending further orders 
by the Sessions Judge either to pay the 
fine or to surrender to his bail. 

Mc Nair, J.—I agree. 

N. - Sentence set aside. 
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A OUDH CHIEF COURT. . 
Criminal Appeals Nos. 9 and 59 of 1933 & 
510 of 1932, 
March 16, 1933. 
NANAVUTTY AND Suita, JJ. 
RATAN LAL AND oraers—AccusED — 
: APPELLANTS 
4 VETSUS 
EMPEROR- COMPLAINANT — OpposttTe PARTY 
Criminal trial ~Motive, value of—Evidence—Burden 
of proof—Minor discrepancies in evidence of eye- 
witnesses — Whether material — Accused not under 
obligation to suggest any other way in which deceased 


died—Limits to the proposition—Hvidence Act (I of ` 


1872), s. 82 (1)—-Dying declaration—Admissibility— 
Considerations — Penal Code (Act XLV of 1860), 
ss. 14? and 143—Accused armed only with lathis— 
Offence. 

In a criminal trial it is not the bounden duty of the 
prosecution to prove the motive with which a certain 
offence has been committed. It is sufficient if the 
prosecution prove hy clear and reliable evidence that 
certain pérsons committed the offence, whatever the 
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motives may be which induced them to commit that 


offence. |p. 383, col’ 1.] f 
. Mere verbal contradictions and discrepancies are 


not sufficient to discredit the testimony of the 
eye-witnesses, who, in the ordinary course of 
things, would naturally have witnessed an 


occurrence, especially when it has taken place in 
broad daylight. [p 78t, col 2.] 

Although the accused is under no obligation to 
suggest any other way in which the deceased might 
have met with his death and his failure to doso 
should not call for any adverse comment, yet when it 
is sought on behalf of the accused to set aside his 
conviciion on the ground that the prosecution wit- 
nesses are unworthy of belief, the fact that the ac- 
cused, who was living in the village at the time of 
the murder, which was committed in broad daylight, 
has not beenable to examine a single witness from 
the village to prove has inuocence, or to prove 
how the deceased really met with hia death, if the 
version of the occurrence given by the prosecution 
is not true, is a factor that may well be taken into 
consideration in judging as to the truth or other- 
wise of the story told by the prosecution. [p, 386, col. 
2; p. 387, col. 1 J i 

The burden of proof in every criminal trial is upon 
the prosecution, but where in a case the prosecution 
has discharged that burden and examined seven eye- 
witnesses in proof of the-commission of the murder 
by the accused, then it is not open to the accused 
to ask the court to reject the sworn t:stimony of these 
witnesses merely on the ground tbat their evidence 
contains discrepancies and contradictions on minor 
details of the occurrence [p. 387, col 1.) 

Wherein view cf the numerous and very severe 
injuries received by the deceased on bis head, the 
court has grave doubts as to his being ina condition 
to utter even a single word after the injuries had been 
inflicted on him, the court should discard the evidence 
of the dying declaration of the deceased given by the 
prosecution witnesses [p. 384, col 1.] 

Wheretheaccused are found to be armed with 
lathis, and not with deadly weapons, they can be 
convicted only under s. 147 and not under s 168, 
Penal Code. Sabir v. Queen-Empress (7), relied on. 
ip. 387, col. 1.] . h 

Criminal Appeal against an order of the 
Sessions Judge, Unaodated November 29, 
1932. AN wa 
. Dr. Jagat ‘Narain and Messrs. A. N. 
Mulla and B. N. Mulla, for the Appellants.) 

The Government Advocate, for the Crown. 

Judgment.—These are three connected 
appeals filed by the appellants Ratan 
Lal, Ram Shankar, Din Dayal, Badri, Gur 
Prasad, Rameshar, Sheo Shankar and 
Ganga Sagar against the judgment of 
the learned Sessions Judge of Unao dated 
November 29, 1932, convicting all. of 
them of offence under gs. 302 and 148, 
Indian Penal Code and sentencing each of 
them for offences under.s. 148 to three years’ 
rigorous imprisonment and forthe offence 
under s. 302, Indian Penal Code,to transport- 
action forlife and directing that the two 
sentences should run concurrently in each 
case. ; 

With the exception of Sheo Shankar all 


the appellants are represented by theip 
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learned Counsel, Dr. Jagat Narain. The 
case of Sheo Shankar appellant standson 
the same footing as thatof the other 
appellants and he has had the benefit of the 
able arguments advanced by the learned 
Counsel on behalf of the other appellants. 

The case for the prosecution is as 
follows: 

There are three zamindars in village 
Bhainsai Koel, Police Station Purwa, inthe 
District of Unao. Prem Narain owns a 
ten annas share in this village. His 
nephew, Ganga Sagar, one of the appellants 
owns a four annasshare, and Ganga Dayal 
(P. W.No. 16) owns a two annas share. 
The zamindari share of Ganga Sagar 
had been separate from that of the other 
co-sharers for some years past. Prem 
Narain and Ganga Dayal recently separated 
their zamindari shares. Before the separation 
Ganga Sagar used to collect the rent 
fromthe tenants of Ganga Dayal and used 
to pay Rs.80ina lump sum every year 
as the share of profits of Ganga Dayal. 
After the separation Ganga Sagar tried 
to create difficulties for Ganga Dayal in 
the matter of collecting his rents from his 
tenants, and to counteract this mischievous 
attitude of Ganga Sagar, Ganga Dayal got 
on his side certain influential residents of 
the village including Badri, deceased, who 
was a powerfully built man and a well- 
known wrestler. Ganga Sagar tried to 
win Badri over from the side of Ganga 
Dayal, butinthis attempt he failed, and 
right upto the timeof his death Badri 
was helping Ganga Dayal in the matter 
of collecting rents and in other ways. This 
naturally enraged Ganga Sagar against 
Badri, who had frustrated his designs 
and had prevented him from making a little 
jllicit perquisite out of the zamindari of 
Ganga Dayal. There was also bitter 
jealousy between Ganga Sagar and Badri 
as both of them were fond of wrestling, 
but Badri was the more powerful and 
was always challenging Ganga Sagar to 
a wrestling bout. This further embittered 
the feelings between the two factions in 
this village. Matterscame to a head at 
the time of the last Holi festival. Ganga 
Sagar and his followers (the accused and 
others as well) came armed with spears 
and “kantas” to the spot where the Holi 
was being burnt. Some of the village 
people, suspecting that Ganga Sagar had 
evil designs upon Badri and his faction 
so arranged things that the men of the 
two factions should be on opposite sides 
of each other with- the fire intervening, so 
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that they could not come to blows there 
and then. The day went off peacefully 
without any untoward event, but in the 
evening, Ganga Sagar and the other 
accused met at the house of Babu accused 
and were overheard by Afusammat Surja, 
an old woman of 75, when they were plan- 
ning to beat or kill Badri. Musammat 
Surja told Badri of what she had overheard 
but Badri made light of the matter and 
told the old woman that he left everything: . 
in the hands of God. Next morning on 
March 23, 1932, at about an hour after 
sunrise, Badri quite unmindful of the 
warning that had been givento him by 
Musammat Surja, and relying on his strength 
and powerful physiqu, went unarmed’ to 
the shop of Raghubar Dayal, and on his 
way back he was set upon by Ganga Sagar, 
Ratan Lal, Babu Pande, Rameshar and 
Din Dayal, who came to the spot from a 
lane known as Kunjal ki kulia, whilst 
Guru, Badri Missir, and Sheo Shankar 
camefrom behind ths chabootra of Maha- 
deoji. Ganga Sagar had a spear, Babu 
Pande, Rameshar and Ratan Ll had 
“kantas” and the other accused had lathis, 
All eight men surrounded the unarmed 
Badri and attacked him with the various 
weapons with which they were armed. 
Ganga Sagar and Ratan Lal led the 
attack. Ganga Sagar attacked Badri 
with a spear and Badri jumpedon to the 
small chabootra of Mahadeo. Ratan Lal 
then attacked him with a “kanta” and 
knocked him down from tha chabootra 
on.the other side. After Badri fell down 
the other accused began to beat him. An 
alarm was raised and Baij Nath, the 
brother of Badri, and others ran up to the 
spot. Allthe eight accused then fled 
from the scene of the occurrence. Musammat 
Surja and her servant, Lal Brahman, 
watched the occurrence from her house. 
A cot was then brought from the house of 
Raghubar bania, and on it Bachnu and 
Baij Nath carried Badri towards his house. 
Bachnu found, the load too heavy to carry 
and the cot was placed in front of the door 
of Kali Charan's house for ashort time, 
andafter that Sheo Shankar and Baij Nath 
carried Badri to his house. A bullock 
cart was arranged for, and Baij Nath, 
Ram Saroop, Sheo Narain and Sheo, 
Mohantook Badri on the bullock cart to 
Police Station Purwa, which is 7 miles 
from village Bhainsai Koel. When the 
cart had reached a place known as Gudarwa 
katal, which is four miles from Bhainsai 
Koel, Badri expired, The First Information. 
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Report wasmade by Baij Nath at Police 
Station Purwa (see Ex.1). When the in- 
vestigating Police Officer came to the spot, 
he found all the eight accused named 
by Baij Nath in his First Information Report 
away from their homes. He issued war- 
rants of arrest against allof them, prepared 
a sketch of the locality, examined the pro- 
secution witnesses, had the corpse of Badri 
sent .to head-quarters for post mortem ex- 
amination, and after completing his investi- 
gation prosecuted all the eight accused 
under s. 302and 148, Indian Penal Code. 
Atthe time when hesubmitted his charge- 
sheet not one of the accused had been 
arrested and they were shown as ab- 
sconders, and proceedings underss. 87 and 
88 and 512o0f the Code of Criminal Iroce- 
dure were being taken. The accused ap- 
peared before the Magistrate from time to 


time while evidence under s. 512 of the- 


Code of Criminal Procedure was being 
recorded. The last accused to appear 
before the Magistrate was Rameshar and 
he was subsequently committed to the court 
of Session to stand his trial on July 6, 
1932, whilst the remainiug seven accused 
were committed to the Court of Session on 
June 18, 1932. 

The learned Sessions Judge, after a pro- 
tracied and lengthy trial, convicted all 
eight accused of offences under ss. 148 
and 302, Indian Penal Code and sentenced 
them asmentioned above. [After consider- 
ing the evidence of the Civil Surgeon, 
their Lordships proceeded.}] The cause 
of death in the opinion of the Medical 
Officer was fracture of the skull and 
hemorrhage resulting in clots of blood pres- 
sing down the brain substance. The 
medical evidence thus clearly shows that 
the deceased Badri was done to death in 
a most brutal manner, andthat in respect 
of his death an offenceof wilful murder 
was comitted by some persons. 

_ Thepoint for determination’ in this case 
is whether the appellants have been 
proved guiltyof committing this offence. 

The learned Counsel for the appellants 
has laid great stress upon the fact that the 
motive for .he murder as alleged by the 
prosecution witnesses is wholly inadequate. 
In our opinion this contention is not well- 
founded. It is true that in every casé 
of murder the motive forthe murder can 
hardly be deemed to be adequate in the 
sense of justifying the commission of that 
murder, for if that were the case the 
offence would be taken out of the category 
of wilful murder and be reduced to the 
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crime of culpable homicide, or even, in 
certain special cases, it might be held to 
be justifiable homicide. In the present 


‘case, in our opinion, the motive alleged by 


the prosecution is not ridiculously inade- 
quate; it servesto explain the conduct of 
Ganga Sagar and his associates. There 
was undoubtedly hitter rivalry between 
Ganga Sagar and Badri in the matter of 
their relative skill and prowess as wrest- 
Jers. There was further the monetary loss 
caused to Ganga Sagar by Badri cham- 
pioning the cause of Ganga Dayal and 
helping the latter to collect rents from his 
tenants inspite of the obstacles put by 


‘Ganga Sagar in the way of the realization 


of these rents. These paitidari disputes 
naturally intensified the jealousy and hat- 
red between the twomen. It was argued by 
the learned Counsel for the appellants that if 
Ganga Sagar had any enmity against any 
one, it would have been against his co- 
shaier Ganga Dayal, and yet on the show- 
ing of Ganga Dayal himself and on that 
of the prosecution witnesses Ganga Sagar 
did nothing to take his revenge on Ganga 
Dayal. On the other hand, the Jearned 
Government Advocate points out that the 
real obstacle in the way of Ganga Sagar 
was Badri, and that if Badri was once got 
rid off, Ganga Dayal would have at once 
submitted to Ganga Sagar collecting rents 
from histenants asof old and paying him 
only Rs. 80 ayearas his share. Be that 
as it may, we donot consider the motive 
for the murder, alleged in the present case 
to be really inadequate or absurd and more- 
over, it must be remembered that it is 
not the bounden duty of the prosecution 
to piove the motive with which a certain 
offence has been committed. It is sufficient 
if the prosecution prove by clear and 
reliable evidence that certain persons com- 
mitted the offence, whatever the motives 
may be whichinduced them to commit 
that offence. 

In the next place, the learned Counsel for 
the appellants has severely criticised the 
evidence adduced on behalf of the prosecu- 
toin to prove the oral dying declaration of 
the deceased Badri. In our opinion this 
criticism of the learned Counsel for the 
appellants is well founded, and we are 
not disposed to attach any weight to the 
testimony of the prosecution witnesses who 
try to prove that before he died Badri 
named all his assailants to his brother 
Baij Nathand others. It is a matter for 
regret that in spite of there being so many 
lawyers appearing before the trial Court 


Asa 


on behalf of the accused, the Civil Surgeon 


of Unao was not put a single ‘question on , 
behalf of the accused to show whether, in- 


the opinion of the medical expert, the in- 
jured Badri was ina condition to make 
any statement whatsoever in view of the 
numerous severe and fatal injuries that 
he had received. The fact, however, re- 
mains that the Civil Surgeon of Unao was 


not questioned onthis point when he was. 


being examined asa witness inthis case. 
Inthe absence of any opinion by the Civil 
Surgeon on the point, we cannot say with 
any degree of certainty that the evidence 
of the prosecution witnesses who attempt to 
prove the oral dying declaration of the de- 
` ceased is positively false, but in view of 
the. numerous and very severe injuries re- 
céived by the deceased on his head, we 
have very grave doubts as to his being 
in acondition to utter even a single word 
after those injuries had Leen inflicted on 
him, We are, therefore, prepared 10 ac- 
cept the contention urged by the learned 
Counsel for the appellants on this point 
and to discard the evidence in respect of 
the dying declaration of the deceased given 
by the prosecution witnesses. 
_ The learned Counsel for the appellants 
has also seversly criticised the evidence of 
Musammat. Surja in respect of the conspi- 
racy to commit the murder of Badri de- 
ceased. It is truethat the evidence of the 
old woman Musammat Surja is not very 
clear and consistent on this point but all 
that we hold proved from’ her evidence is 
that she overheard certain remarks madé 
by the accused showing their ill-will against 
Badri, and their desire to beat or kill him 
should an opportunity arise. We do not 
believe that there was any actual conspiracy 
on the part of these appellantsto murder 
Badri but we hold it proved from the evi- 
dence of Musammat Surja that they did bear 
enmity against Badri and did express a 
desire to beat him, if and when they 
found a chance of doing so. This evidence 
of an intention to beat Badri does not in 
itself go far towards proving the guilt of 
the appellants on the captial charge of 
murder. 

The proof in respect of the charge of 
murder against these eight appellants rests 
upon the evidence of seven eye-witnesses. 
They are P. W. No. 8 Lal Tewari,P. W. No. 9 
Musammat Surja, P. W. No. 10 Shambhu 
Nath, P. W. No. 11 Sidh Nath, P. W. No. 12 
Madan Mohan, P. W. No. 14 Sheo Shan- 
kar, and P, W. No. 15 Sheo. Kanth. We 
hayo, read the evidence.of these eye-wit 


RAMAN LAL v. EMPEROR 


A 

tiĝi o 
nesses very carefully and more than once 
and we have given our clese attention to 
all the arguments advanced .on behalf of 
the appellants by their.léarned Cvunsel as 
to the unreliability of,the evidence of these 
seven eye-Witnesses, but we find ourselves 
unable to accept the contention urged by 
him. Weare of opinion that the evidence 
of these ese-witnesses is very clear and 
consistent in spite of minor discrepanci- 
es, and we would not be legally justified 
in rejecting their evidence as wholly ui- 
reliable, merely because ofa few verbal 
discrepancies and contradictions in their 
statements before the Committing Magist- 
rate and in the Court of Session. In our 
opinion these discrepancies and contradic- 
tions merely betray the intellectual gulf 
that separates the learned Advocates of 
the accused in ihe lower Court ‘and these 
villagers who were examined in that court. 
The measures of the stupidity of these 


witnesses is notthe measure of thei: vera- =: 


city and truthfulness. No one knows better 
than the eminent Counsel who hes argued 
these appeals before us that in the hands 
of aclever lawyereven a truthful and 
honest witness can be made to appearin 
eross-exemination as utterly stupid and 
unreliabie. After carefully’ perusing the 


‘evidence of these eye-wilnesses the convic- 


tion is borne upon us that they are in the 
main truthful witnesses and are giving a 
fairly correct account of the manner in 
which the deceased Badri was done to death 
by the appellants. Mere verbal contradic- 
tions and discrepancies are, in our 
opinion, not sufficient to discredit the 
testimony of these eye-witnesses, who in 
the ordinary course of things would natural- 
ly have witnessed the occurrence, which 
took place in broad daylight. There are 
certain facis and circumstances in this 
case which also goto strengthen consider- 
ably the truth of the story told by these 
eye-witnesses. In the first place, although 
the murder took place in broad daylight 
in the heart of the populated part of the 
village, the appellants have not been 
able to examine a single witness on 
their behalf whose evidence might serve 
to discredit or disprove the story told by 
the eye-witnesses examined on. behalf of 
the prosecution. In this connection it ig 
well to remember that the accused Ganga 
Sagar and his uncle Prem ‘Narain bet 
ween them. owned a fourteen ánnas sharé 
in village _ Bhainsai Koel, They are 
therefore virtually the owners of the entire 
village, and it is significant fact that in 
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“spite of this; they have’ not’ been able to. 


"find a single “honest and truthful witness 
to come and give evidence-on their behalf 
and to prove-their-innocence, and to dis* 
_-credit and throw-doubt upon'the, story told 
by the prosecution witnesses. It is common 
ground thatthere are two factions in this 
- Village one headed by Ganga Dayal, the 
owner of a two annas share, whose friend 
and supporter Badri was murdered, and 
the other headed by Ganga Sagar and his 
uncle Prem Narain. In the very nature 
of things it is not to be expected that a 
zemindar who owned a mere two annas share 
would wield such overwhelming influence 
over the residents of the village as to over- 
-awe and prevent any of them from speak- 
ing the truth in favour of zamindars who 
owned practically the whole village. This 
piece of circumstantial evidence in our 
opinion goes greatly to strengthen the 
evidence of the eye-witnesses examined on 
behalf of the prosecution. 


Further, in this connection, it must be 
remembered that immediately after the 
murder of Badri all the appellants left 
their homes and disappeared from the 
village. This conduct, too, is not suchas 
can be reconciled with their assimption of 
Innocence, The investigating Police Officer 
„has deposed that when he reached the 
village on the evening of the day that the 
murder took place, he found all these 8 
accused absconding. It has been argued 
on their behalfthat it was due “to fear 
of the Police and that is was with a view 
to avoiding any unpieasant experience that 
these eight appellants thought it proper to 
disappear from their village. The ques- 
tion then arises how they came to know 
that they were implicated in this murder 
lfthey had really taken no part in it, 
and no answer is forthcoming to explain 
this point. 4 

Moreover, even before the committing 
- Magistrate and before the learned Sessions 
Judge, these eight appellants have not set 
forth any fact or circumstance which would 
go to prove their innocence andthe un- 
trustworthiness of the story told by the 
prosecution witnesses. The appellants have 
merely denied their guilt and pleaded alibis 
but only two of them have adduced evi- 
dence in support of their alivis. The alibi 
evidence adduced by the appellant Rame- 
shar and Ganga Sagar consists of only 
one witness on behalf of each of them, 
and we consider that the evidence of these 
two defence witnesses has been rightly 
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rejected by the learned Sessions Judge.’ 

The learned Counsel for the appellant laid 
stress upon the evidence of D. W..No. 2, 
Mr. H. N. Tewari, who was examined on 
behalf of Ganga Sagar, but after giving 
due weight to all the argument urged by 
the learned Counsel for the appellants, we 
are not disposed to accept as true the 
evidence of Mr. H. N. Tewari. . On the 
showing of this witness, Ganga Sagar com- 
mitted a nuisance, on March 24, 1932, not 
in a public place, but inthe compound of 
a private school in village Phulgaon. After 
giving the matter our most careful con- 
sideration, we find it hard to accept as true 
the evidence of the municipal secretary 


- of Phulgaon, who has sought to prove in 


an ingenious and indirect manner the alibi 
set up by Ganga Sagar, appelant. We 
prefer to believe the evidence of the seven 
eye-witnesses, who all depose that they saw 


the accused Ganga Sagar join in the 
murderous attack upon the deceased 
Badri. 


We have shown above that except for 
the verbal contradictions and discrepancies 
in the evidence of the prosecution witnesses 
pointed out by the learned Counsel for 
the appellants, no attempt has been made 
by the accused even in the lower Court to 
prove any fact or circumstance which 
would go to show that the accused have 
been wrongly implicated in this case, and 
that the true facts” of the occurrence are 
different from those which have ` been 
alleged by the prosecution eye-witnesses. 
Throughout the investigation of this case 
by the Police as well asin the enquiry and 
trial before the Committing Magistrate 
and inthe Court of Session the conduct 
of the accused is manifestly such as to im- 
port on their part a knowledge of their 
guilt, and consequently to lead us to be- 
lieve that they are guilty of the offence 
charged. The cleverness of their lawyers, 
and the ability shown by them in the 
cross-examination of the prosecution wit- 
nesses, will not in these circumstances go 
to prove their innocence, orto make us 
believe that the prosecution witnésses are 
not speaking the truth when they depose 
that they saw these eight appellants com- 
mitting the murder of Badri. i 

In view ofthe fact that there is no 
definite evidence as to the nature of the 
blood found on the’ blood-stained weá- 
pons, we are not disposed to attach any 
importance to the discovery of those wea- 
pons by the Police. : 

The learned Counsel for the appellants, 
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`- while commenting upon the evidence of the 
eye-wilnesses in the present case, has cited 
rulings insupport of his contention that 
the evidence of these witnesses shvuld not 
„be believed. In the first place he relied 
upon a ruling ofthe Allahabad High Court 
reported as fateh Singh v. Ha.peror (i). In 
this case it was laid down by the learned 
Judges of the Allahabad. High Court that 
_it was notthe duty of a Sessions Judge 
to find any and every reason possible and 
accept any and every argument to whittle 
away the significance and the defects of 
the prosecution, and that he should not 
just record the evidence for.the prosecution 
without any attempt to fill up the gaps in 
important places by getting explanations 
from the witnesses which the Government 
Pleader failed to get and the witnesses 
failed to give. These observations of the 
learned Judges have no applicability tothe 
facts of the present case, and we do not 
think that in the present trial the learned 
Sessions Judge can be accused of “just 
recording the evidence for the prosecu- 
tion without any attempt to fill up the 
gaps in important places by getting expla- 
nations from the witnesses which the 
Government Pleader failed to get and the 
witnesses failed to give.” 


We areof opinion that the ruling cited 
above has no relevancy or applicability to 
the facts and circumstances of the present 
case. 

The appellants’ learned Counsel has also 
-réjied upon various rulings of this court 
reported as Havaldar Singh v. Emperor (2), 
Puttu v. Emperor (3) and Adhin v. Emperor 


(4). In these rulings it was-laid down that - 


the gravest suspicion against an accused 
would’ not be sufficeint to convict him 
of a crime unless the evidence established 
it beyond ‘all reasonable doubt and that 
the weakness of the defence could not be 
allowed to bolster up a weak case for the pro- 
secution, which must not only establish the 
| guilt of the accused, but should establish it 
- beyond any reasonable doubt. The learned 
. Government Advocate does not dispute 
the correctness of the principles laid down 
in theserulings. He poinis out that inthe 
present case the evidence of the eye- 
(1) 133 Ind. Cas. 593; L R12 A 117 Cr.; $2 Cr. L 
J 1002; Ind Rul (1931) All 705; AIR 1081 All. 609; 
. (1931) A L J 1000; (1931) Cr Cae. 961. 
(2) 187 Ind. Cas 63;9 O W N 170; 33 Cr. L J 379; 
Irid. Rul, (1932) Oudh 199; A I R 1932 Oudh 324; 
(1982) Cr. Cas. 879; 7 Luck 623. 


(3; 137 Ind. Cas 290:9 O W N 243; Ind. Rul. (1932) 
Oudh 225; 33 Cr. L J 514. 
© (H90 WN 451. . 
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witnesses fully establishes ‘the guilt of 
the eight appellants beyond any reasonablé 
doubt. tee 
. The learned Counsel for the appellants 
also relied upon an unreported’ judgment 
of this ‘court in Criminal Appeals Nos. 365, 
366 and 367 of 1932 (Hardayal Singh v. 
Emperor (5) decided on January 17, 1933. 
The facts involved in those appeals, io 
the decision of which one of us was a 
party, werevery different from the facts 
ın the present case. In that case the 
learned Sessions Judge had discarded not 
only the evidence of the five eye-witnesses 
examined on behalf of the prosecution, but 
had also rejected the evidence, adduced 
by the accused in their defence. . He, 
however, based the convictions of the 
appellants upon theiradmission that they 
were present atthe time when the deceas- 
ed met hisdeath as they alleged by fall- 
ing from a tree, and it was held in that 
case that the conviction of the appellants 
upon their mere admission that they were 
present at the time when the occurrence 
took place was not legally justified. In 
the present case,the evidence of the seven 
eye-witnesses had been believed by. the 
learned Sessions Judge, and we also see 
no reason to ‘discredit their evidence. 
Thus the case of Hardayal Singh v. Em- 
peror (5), referred to above has no appli- 
cability to the facts and circumstances of 
the present case. It cannot be denied that 
in criminal trials the burden of proof is 
always on the prosecution, and the weak- 
ness of the defence and the inability: of 
the accused to prove their innocence are 
no grounds for convicti:g them if the. 
prcsecution evidence is not sufficiently 
strong to justify their conviction, In the 
present case we hold that the evidence 
of the eye-wituesses examined by the pic- 
secution is sufficiently sirong to justify 
the conviction of all the eight appel- 
lants. ; 
Another ruling relied upon by the learn- 
ed Counsel for the appellants is reported 
as Pichumma Naidu v. Emperor (6), in 
which it was laid down that:the accused 
was under no obligation to suggest any 
other way in which the deceased might 
have met his death, and his failure to 
do so should not call for any adverse 
comment. . This is no doubt true so far 


- as it goes, but, in the present case when 


it is sought on behalf of the accused to 
(5) 145 Ind. Cas 359; 10 OW N 4506; Al R 1933 
Oudh 226; (1933) Cr. Cas 452: 6 R D 43; 34 Or. L 


J 935. 
(6) (1930) M W N 1211. 
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set aside their -conviction on the ground 
that the prosecution witnesses are un- 
worthy of belief, the fact that the ac- 
cused, who were living in the village at 
the time of the murder, which was com- 
mitted in broad daylight, have not been 
able to examine a single witness from 
their village to prove their innocence, or 
to prove how the deceased really met 
with his death, if the version of the oc- 
currence given by the prosecution is not 
true, is a factor that may well be taken 
into consideration in judging as to the 
truth or otherwise of the story told by 
the prosecution. 

The burden of proof in every criminal 
trial certainly does rest upon the pro- 
secution, but where the prosecution has 
discharged that burden and examined 
seven eye-witnesses in proof of the com- 
mission of the murder by the accused, 
then it is not open to the appellants 
to ask the court to reject the sworn testi- 
mony of these witnesses merely’ on the 
ground that their evidence contains dis- 
crepancies and contradictions on minor 
details of the occurrence, 

For the reasons given above we are 
clearly of opinion that the guilt of all the 


eight appellants is fully proved by 
the evidence of the prosecution wit- 
nesses. 


There is one minor point which has not 
been pressed before us by the learned 
Counsel for the appéllants, but of which 
we-take notice of our own motion, and 
that is that all the eight appellants can- 
not be convicted of an offence under 
8. 148, Indian Penal Code. It has been 
‘laid down in a ruling reported as 
Sabir v. Queen-Empre's (T), that it is 
only the actual persons who are armed 
with deadly weapons who can be charged 
under this section. In the present case 
Din" Dayal, Badri, Sheo Shankar and 
Gur Prasad were only armed with lathis, 
and we therefore think it safer in their 
case to alter their convictions for an 
offence under s. 148, Indian Penal Code, 
to convictions for an offence under s. 147, 
Indian Penal Code, and to reduce their 
sentences from three years’ rigorous im- 
prisonment to one year’s rigorous impri- 
sonment. The other appellants were 
armed with either a spear or a “kanta” 


which are both deadly weapons, and 
their convictions and sentences under 
s. 148, Indian Penal Code, must be 
maintained. 


(7) 22 © 276 
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In the result, -we maintain the 'con- 
victions and the sentences of ali the ap- 
pellants under s. 302, Indian Penal Code, 
and the convictions and the sentences 
of Ganga Sagar, Ratan Lal, Ram Shan- 
kar (alias Babu) and Rameshar under 
s. 148, Indian Penal Code. 
victions and the sentences of Din Dayal, 
Badri, Sheo Shankar, and Gur Prasad 
under s. 148, Indian Penal Code, we sub- 
stitute convictions under s. 147, Indian 
Penal Code, and impose sentences of one 
year’s rigorous imprisonment in ‘each 
case. The sentences will run concur- 
rently. In other respects the appeals fail, 
and are dismissed. 7 =e 

N. Order modified. 


een 


LAHORE HIGH COURT. 


Criminal Revision Petition No. 521 of 1933. 


April 20, 1933. i 
UOLDSTREAM, J. 
MEHR SINGH-—PETITIONEB 
versus 


EMPEROR -Obppostta Party. 

Penal Code (Act XLV òf 1860,, 8. 223-B—Com- 
plaint of offence under —Proper person to make com- 
plaint—Criminal Procedure Code (Act V of 1898), 
ss. 248, 494—Power of prosecution to withdraw case 
with permission of court. ; 1 

la cases unders 225-8, Penal Code, the proper- per- 
son to make the complaint is the officer from whom the 
‘escape orrescue has been effected, but a complaint 
by another person aware of the facts is not a nullity. 


A Magistrate is competent to make a complaint as _ 


a common informer: Taru 
applied. [p 369, col. 1.] > i | 

It ig always open to the prosecution to withdraw 
a cisewith the permission of the court. [ibid] ; 


Babu v. Emperor (2), 


‘Criminal Revision Petition from the de- 
cision of the Sessions Judge, Mianwali, 
dated April 1, 1933. 

Report.—Ob August 2, 1932, a warrant 
of arrest was issued by Lala Sultan Singh, 
Subordinate Judge, Fourth Ciass, Mianwali, 
against one Mehr Singh, a judgmeni-deblor 
on application of a decree-holder Mathra 
Dass. On August 9, 1932, the bailiff re- 
ported that he duly arrested Mehr Singh 
and that Mehr Singh was prepared to ac 
company him, the bailiff, to Mianwali when 
a number of persons forcibly rescued him, 
one of these a man named Mehr Khan 
striking the bailiff. Oo this report and 
without further inquiry the learned Sub- 
ordinate Judge filed a complaint un- 
der ss. 186 and 225-B, Penal Code, against 
Mehr Singh. 

Mehr Singh , 
as an appellant against this order, 


appeared before me 
His 


-387 a 


For the con- 


388. 
case was argued by Mr. Mul Raj and I have 
heard the Public Prosecutor for the Crown. 
The complaint under s. 186, Penal Ocde, 
in my opinion, should not have been made. 
No-overt act onthe part of Mehr Singh is 
alleged in the report of the bailiff and 
there is authority, e. g, Jaswant Singh v. 
Emperor (1), that mere passive conduct does 
not amount {to an offence under s. 186. 

“The learned Public Prosecutor has agreed 
that 5. 186 cannot apply to the alleged ac- 
tion of Mehr Singh. 1 accordingly order the 
Withdrawal of the complaint under this 
section, As I understand the law, however, 
-I am unable myself to pass any final order 
as regards the complaiit under s. 225-B, 
Pénal Code. It is not a section referred to 
in s. 195, Criminal Procedure Code, at all. 
I, therefore, cannot deal with it either under 
s. 195 (5), Criminal Procedure Code, myself 
or under s. 476 (B). At the same time my 
attention has been drawn to a ruling of the 
Calcutta High Court. Thatis Taru Babu 
v: Emperor (2), in which it was held, when 
a Subordinate Judge had sent to a Magis- 
trate for trial a person who it was alleged 
had committed ‘an offence under s. 225-B, 
Penal Code. 

“The question arises whether he (the Munsif) had 
power so to do, In my opinion, he had not. Firstly 

ecause the section in pursuance of which the ac- 
cused ‘persons were charged was under s. 22'-B, In- 
dian Penal Code, (I. P. Court in the ruling appears to 
be ‘amisprint). That is a section which is-not men- 
tioned in s 195, Criminal Procedure Code. There- 
fore, for that reason the Munsif would not have 
„power to send the accused for trial for that offence.” 


That ruling was under the old Code, but 

I do mot see that the amended section would 

affect its ‘applicability and I do not see any 
difference between sending the man to the 

‘Magistrate and making a complaint against 
the man to the Magistrate. The Calcutta 

ruling certainly mentions other “more impor- 

tant” grounds for setting aside the order of 

‘the Munsif, but the words from it which I 
have quoted appear completely unambi- 

_guous and to mean that a court cannot com- 
plain if an offence under s. 225-B is com- 

“mitted against one of its se1wanis. I do not 
‘myself understand why this is so. Sec- 

tion 195, Criminal Procecure Code, is to the 

effect that no court shall tabe cognizance of 

‘any offence under certain specific sections of 
“which s. 225-B is not one except on ‘the com- 
_plaint of a court. I donot understand with all 


(1) 81 Ind. Cas. 209; A IR1925 Lah. 139; 25 Cr. L 
J 721; 1 Lah Cal. 429. 
. (2) 37 Ind, Ọas 469; 18 Cr.L J 317;210 W N 125; 
28 OLJ 209, | ` 


MEHR SINGH V. EMPERÖR 


-trate by any person. 


14610 


deference to the Calcutta ruling how it can be 
taken to mean that no court can make a com- 
plaint to another court except with reference 
to one of the particular offences speci- 
fied in the section. Section 225-B, 
Penal Code, isa cognizable offence and it 
appears to me that a complaint could legal- 
ly be made of such an offence to a Magis- 
As no appeal lies to 
me against the Subordinate Judge's order 
of complaint under s. 225-B, Penal Code, 
I would myself have let the order remain, 
but for the clear wording of the Calcutta 
ruling which I have quoted above. Under 
the circumstances, I forward this case to 
the High Court with the recommendation 
that if the law is that a civil court cannot 
make a complaint of an offence under 
s. 225-B, Penal Code, that part of the com- 
plaint made by the learned Subordinate 
Judge be withdrawn. Mr. Mul Raj argued 
before me that the bailiffs report did not 
reveal that any offence has been committed 
by Mehr Singh. He pointed out the note 
under “practice” —‘‘evidence”- in Ratan- 
lal’s Commentary to this section “prove”; 
(1) that the accused offered some resist- 
ance or illegal obstruction and (2) that he 
did so—to escape. 

The bailiff’s report shows that all the overt 
acts were committed by others and not by 
the petitioner but the same learned com- 
mentator under commentary on the same 
section (3), “escapes from any custody by 
which heis lawfully detained,” quotes an in- 
stance where it was held that this offence 
was committed by a person who left the 
peon-who had arrested him while the peon 
was asleep because it was the arrested, 
man’s duty to submit to the law. It seems 
to me, therefore, that there is prima facie a 
csse egainst Mehr Singh petitioner and 
that the case should proceed though I may 
add that Mehr Singh's offence is little more 
than technical and that before me the 
decree-holder in the case has filed an ap- 
plication to the effect that Mehr Singh has 
paid up the full decretal amount. The 
‘alleged offence was also committed eight 
months age and their Lordships may con- 
sider that further proceedings are not ne- 
cessary. It is a pity that a complaint un- 
der s. 186 was not made against Mehr Khan 
if in reality he beat the bailiff but Iam 
not prepared to doso at this stage as it 
would presumably be impossible to obtain 
medical evidence after so-many months 
that any injury was inflicted and without 
medical evidence there will be little chance 
of a conviction. ° 
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Mr. Mul Raj, for the Appellant. 

The Public Prosecutor, for the Crown. 

Order. - Sections 195 and 476, Criminal 
Procedure Code, have no application. A 
Magistrate is competent to make a com- 
plaint as a common informer: see ss. 4 (1) 
(g), 190 (1) (a), 200 and 252 of the Code. In 
Emperor v. Balmukand (3), this court point- 
ed out at p. 685* that 
“every person including the presiding officer of a 
court has power to make a complaint asa rule” 

It is always open -to the pro 
secution to withdraw a case with the per- 
mission of the court (ss. 248 and 494, Cri- 
minal Procedure Code). In cases like this. 
the proper person to make the complaint is 
the officer from whom the escape or rescue 
has been effected; but a complaint by an- 
other person aware of the facts is not a 
nullity. There is no ground for interfer- 
ence at the stage. Let the record be re- 
turned. 

N Reference answered. 


(3) 110 Ind. Gas. 198; AI R1928 Lah. 510; 29 Or. 
L 1652; 9 Lah, 678:10 A I Or. R 474. 
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PATNA HIGH COURT. 
Civil Appeal No. 66 of 1930. 
August 6, 1931.. . 
Jwata PRASAD, AoTG. O. J., AND JAMES, J. 
MAHESH PRASHAD KHATRI— 
ÅPPELLANTS 
VETSUS 


Mr. T. SMITH AND ANOTHER—RESPONDENTS. 
cx Presidency Towns Insolvency Act (III of 1909), 
8 53—Decree-holder becoming insolvent—Transfer of 
decree—Execution by transferee, if permissible 
—Official Assignee not objecting to substitution— 
Court,when can hold that transfer of decree within 
two years prior to adjudication was good. 

Where a judgment-debtor was a party to the exe- 
cution and he was apprised of the assignment of the 
decree as well as of the petition of the transferee to 
be substituted in place of the original decree-holder 
and to carry on the execution, and raised no objection 
tad the transferee's application, and the Official As- 
signee (the decree-holder having been adjudicated 
insolvent) did not take any steps to take possession of 
the decree and execute it himself : 

Held, that the judgment-debtor could not object to 
the execution and say that the Official Assignee alone 
was entitled to execute the decree. It is forthe 
Official Assignee or the creditors of the insolvent to 
object tothe money due under the decree being paid 
to the transferee of the original decree-holder. There- 
fore,s 55, Presidency Towns Insolvency Act, does not 
bar the execution of the decree by the transferee. 
Section 56, which prevents the transfer of property 
by the insolvent in favour of a particular creditor 
witha view to give that creditor a preference over 
oh ooiber óreditor, is not applicable. [p. 390, col. 

In the absence >f any evidence one way or the other 

“it is not open tothe court to hold that the transfer 
was notin good’ faith and for valuable eonsidera- 


MAHESH PRASAD V. SMITH 


389 


tion, ın direct conflict with the recitals in the deed 
of assignment and the circumstances set forth there- 
in. Itisnot sulfficient for the judgment-debtor 
to say that the transaction was colour- - 
able and collusive and that the decree had vested in 
the Official Assignee by op2ration of law. He had 
to show, not. only that the Odfcial Assignee was 
entitled tointervene, but also he had intervened or 
that heintended to intervene: Dasarathy Ginka v. 
Mahamulya Ash (1), referred to. [p 390, col, 2.] | 


Civil. Appeal against original order of 
the Sub-Judge, Purnea, dated January 
22, 1930. a oe : 

Messrs. P. Deyal and D. N. Verma, for the 
Appellant. 

Messrs. K. N. Choudhury and S. C. Mazum- 
dar, forthe Respondents. l í 

Jwala Prasad, Actg. C. J.—In reply to 
the notice given to the Official Assignee 
through the Registrar of the Calcutta 
High Court, asking him to inform this 
court whether he was going to take any 
steps in the matter, he has stated that 
he does not intend to take any step in 
this appeal (vide his letter No. 527, dated 
July 13,1931 to the Registrar of this court.) 
The transfer of the decree in question by 
the insolvent on August, 6, 1929, the pre- 
sent execution whereof has been taken by 
the private transferee, is not ipso facto void; 
but in certain circumstances it might -be 
void against the Official Assignee. Those 
circumstances are set forth in s. 55, Pre- 
sidency Towns Insolvency Act, IIE of 1909, 
which runs as. follows: : 

“Any transfer of property not being a transfer 
made before and in consideration of marriage, or 
made in favour of a purchaser or encumbrancer.in 
good faith and for valuable consideration shall, 
if the transferor is adjudged insolvent within two 
years. after the date of the transfer, ba void against 
the Official Assignee.” an 

The execution was startedon December 
22, 1928, in Execution Cases Nos. 227 and 
228 of 1928 by the original decree-holder 
Maharaj Kishore Khanna. Notice of the 
execution was properly served under 
O. XXI, r. 22, Civil Procedure Oode, and the 
properties of the judgment-debtor were at- 
tached, valuation was fixed, and sale pro- 
clamation was directed to be issued fix- 
ing November 11, 1929, for sale. In the 
meantime on November 6, 1929, the trans- 
feree of the decree, Mahesh Prosad Khatri, 
applied to the court that he might be 
substituted in place of the original dec- 
vee-holder and that the execution might 
proceed after such substitution. Notice of 
this application was given to the decree- 
holder in both the execution cases and 
served upon his Pleader, Mr. Sanyal on 
November 8, 1929. On’ November 11, 
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the date fixed for consideration of the peti- 
tion of the transferee, no objection was 
made by ` either the original decree-holder 
or the judgment-debtor. The judgment- 
debtor no doubt put in an objection to 
the execution of the decree upon the ground 
thut ‘the original decree-holder Mr. Khanna 
having. been declared insolvent, the Offi- 
cial ‘Assignee alone had the right to exe- 
cute the decree vested in him under the 
Presidency. Towns Insolvency Act. The 
court -on the November 11, recorded the 
following order : 

- “There is no opposition to’ the substitution pro- 
posed by Mahesh Prasad Khatri. He is therefore 
allowed to be substituted in place of the decree- 
holder.” > : 
| As to the judgment-debtor's application 
objecting to the execution on the ground 
‘that the execution could not proceed on 
account of ihe decree-holder having been 
adjudged insolvent, the court adjourned the 
‘matter to the November 20. Thereafter, 
after.certain adjournments having been 
taken by the judgment-debtor the case 
was ultimately decided by an order dat- 
ed January 22, 1930, which is the subject- 
matter of the present appeal. The judg- 
ment-debtor also took an objection to the exe- 
cution of the decree upon the ground that 
no notice under O. XXI, r.16, was served. 
This was disposed of by the court below hold- 
ing that the notice was actually served 
upon the decree-holder. The judgment- 
debtor was a party to the execution and 
he, was. apprised of the assignment of the 
decree as well as of the petition of the 
transféree to be substituted in place of 
‘the original decree-holder and to carry on 
the execution. .The judgment-debtor expres- 
‘sly mentions the fact in his objection 
‘petition filed on November 11, 1929. The 
court below was therefore right in over- 
ruling the objection of the judgment-deb- 
torso far as it was based:on the ground 
of want of notice under O. XXI, r. 16. 
“The point is important when we con- 
sider the application of s. 55 to the.case 
urged by the judgment-debtor as a barto 
the execution by the transferee. The re- 
gistered sale deed transferring the decree 
to the assignee, Mr. Khatri, was produced 
.in court, and on the face of it, it shows 
that the transfer was for valuable consi- 
deration and in good faith. Neither the 
decree-holder nor the judgment-debtor se- 
riously objected to or tried to prove that 
the transaction was otherwise than in good 
faith and for valuable consideration. The 
lower- Court- however in view of the as- 
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signment having been for Rs, 8,000 in 
respect of decrees amounting to a much 
larger sum entertained the view that the 
transfer was not in good faith and for 
valuable consideration. In the absence 
of any evidence one way or the.other, I 
do not think that it was open to the court to 
hold that the transfer was not in good 
faith ‘for valuable consideration, in 
direct conflict with the recitals in the 
deed of assignmeut and the circumstances 
setforth therein. It is not sufficient -for the 
judgment-debtor to say, as is stated to- 
wards the close of his petition of Decem- 
ber 9, 1929, that the transaction was col- 
ourable and collusive and that the decree 
had vested in. the Official Assignee by 
operation of law. He had to show not 
only that the Official Assignee was en- 
titled to intervene, but also he had inter- 
vened or that he intended to intervene : 
Dasarathy Sinha v. Mahamulya Ash (1). 
The Official Assignee did not contest the 
point and did not take any steps to take 
possession of the decree and execute “it 
himself, In fact, upon notice given to 
him by this court stating the full facts 
and circumstances, he has expressly stated 
that he does not want to take any s‘ep 
in the appeal. The judgment-debtor has 
no right to object to the execution on 
this ground. It is for the Official As- 
signee or the creditors of the insolvent to 
object to the money due under the dec- 
ree being paid to the transferee of the 
original decree-holder. Therefore 's. 55 
does not bar the execution of the decree 
by the transferee. Section 56, is not ap- 
plicable, which prevents the transfer of 
property by. the insolvent in favour of a 
particular creditor with a view to give 
that creditor a preference over the other 
creditors. No such case has been made 
out and therefore that section has no ap- 
plication. 

The execution which was levied origi- 
nally at the instance of the decree-hol- 
der and carried on by the transferee of 
the decree-holder cannot therefore be dis- 
missed upon the ground stated by the 
court below, that it is barred by the pro- 
visions of the Presidency Towns Insolven- ' 
cy Act. The execution must therefore pro- 
ceed, and it will bea matter between the 
transferee of the decree in question 
and the Official Assignee as to who will 
be entitled to the realization made in the 
execution of the decree in question, but 
MR 60 Ind Cas. 977; A I R 1920 Oal 817; 470 
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the judgment-debtor cannot be permitted 
to frustrate the execution and to claim 
exemption from his liability to pay the 
decree upon the ground that the decree- 
holder has been adjudged insolvent. To 
dismiss the execution at this stage would 
be more prejudicial to the credilors than 
to allow the decree to be executed and 
even the whole proceeds thereof to be 
taken by the present transferee of the 
decree. If the execution is dismissed as 
has been done by the court below, so 
much of insolvent’s property is lost to 
which the transferee or the others have a 
right tofall back for the realization of their 
dues. We do not know the circumstances 
in which the Official Assignee in spite 
of notice of the transfer and the execu- 
tion of the decree in question does not in- 
terest himself in the matter. If he thinks 
tranfer is good there is no reason why 
the transferee should be debarred from exe- 
cuting the decree. The result is that the 
order of the court below dismissing the 
execution is set aside and the ap- 
peal is allowed with costs. The execution 
will proceed from the stage at which it 
stood when the court below passed the 
order under appeal, viz., the order of Jan- 
uary 22.1930. Let intimation of this be 
sent to the Official Assignee. 

James, J.—I agree. 

N. Appeal allowed. 
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LAHORE HIGH COURT. 
Criminal Appeal No. 50 of 1933. 
May 19, 1933. 
SHADI LAL, C. J., AND MONROE, J. 
CHENCHAL SINGH—Convicr— 
APPELLANT. 


versus 
EMPEROR—Opposire Parry. 

Criminal trial—Benefit of — doubt—Case against 
accused depending on direct evidence —A ssessors find- 
ing guilt not proved-—Evidence of witnesses distrust- 
ed—Accused, if entitled to benefit of doubt. i 

Wherein acriminal case the accused's guilt de- 
pends on direct evidence and the evidence of the 
witnesses being distrusted, the assessors are unanim- 
ous in thinking that the case against the accused is 
not proved, the accused is entitled to the benefit of 
doubt and should, therefore, be acquitted. fp. 392, 
col 2 

Criminal Appeal from an order of the 
Sessions Judge, Amritsar, dated December 
21, 1932. 

Messrs. Petman and Hakumat 
the Appellant. 


Mr. Mohammad Akbar Khan, for the 
Crown. 


Rai, for 
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Monroe, J. -Chenchal Singh, the accus- 
ed, has been convicted of the murder of 
Dhian Singh and sentenced to death under 
s. 302, Penal Code. At the place where 
the murder is alleged to have taxen place 
there is an irrigation channel running 
east and west; and very cluse to the irriga- 
tion channel on the south side there is a 
On the evening of October 
24, 1932, the field of Ladha Singh, P. W. 
No, 3, the father of the deceased were to 
get turn of water and after having their 
evening meal Imam Din, P. W. No. 4, who 
is a partner in cultivation with Ladha 
Singh, set out for the fields with Nawab, 
P. W. No. 5, Massu and Dhian Singh’ de- 
ceased. Massu and Imam Din went to 
the point where the watercourse leads away 
from the canal minor, at a distance from the 
mango tree already mentioned, of nearly 
half a mile. Dhian Singh and Nawab 
remained at the field which had tobe 
watered. During the course of the evening 
they made a tour twice along the irriga- 
tion channel to the place where Imam 
Din and Massu were on guard. After 
they had returned on the second occasion 
sometime after midnight Dhian Singh told 
Nawab that he would sleep for a lime 
while Nawab attended to the watering, 
Nawab went and stood near the point 
where the water was entering the field at 
a distance of 50 or 60 yards from the 
mango tree already mentioned, under 
which Dhian Singh lay down to sleep. 
Dhian Singh had a khes under him and 
covered himself with a chadar. Shortly 
before sunrise Nawab saw a man coming 
out from the garden on the north side of 
the water channel and approaching the 
mango tree and he heard Dhian Singh 
cry out “marsutia, marsutia.” The shout 
also attracted Imam Din who had been 
making an examination of the watercourses 
and was then approaching the mango 
tree. The two witnesses saw the aczused 
striking the deceased with a barchhi. 
At that time the deceased was onthe 
northern side of the irrigation channel, that 
is, the other side from the mango tree, 
They both called out tothe. accused not to 
strike; he then came towards them threa- 
teningly with the barchhi: they retired 
and the accused returned where the deceas- 
ed was lying, struck him two more blows 
with the barchht and then ran off towards 
the north. 

At the same time while this was going on 
these two witnesses saw two other ee 
standing four or five skaram from the 
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accused, whom they were unable to identify, 
and they too ran off when the accused 
didso. Imam Din and Nawab are the only 
eye-witnesses of the occurrence, but im- 
mediately after the accused ran away Gian 
Singh, P. W. No. 6, arrived at the spot. 
He had found animals trespassing in his 
field which was abont three hundred 
yards away, and whilé he was driving 
them away he heard -cries coming from the 
_ directionof Dhidn, Singh's field and ran 
towardsit. As He came towards the garden 
on the north of the irrigation channel he 
saw the accused running out of it with 
a barchhi in his hand. He called out to 
the accused who did not answer. When 
he arrived at the spot he found Dhian 
Singh lying dead. He then discussed 
what had happened with Imam Din 
and Nawab. Immediately afterwards 
Imam Din went to inform Ladha Singh, 
father of the deceased, who returned with 
Ahmad Din Lambardar soon afterwards. 
Ladha Singh then went off and made a 
report at the Police Station at Mauza, 
China Bibi Chand, at a distance of ten 
miles. The report was made at 12-15 P. M., 
on October 25. 

The lands in the possession of the 
accused and of Ladha Singh adjoin; they 
get water once a week and Ladha Singh’s 
turn comes immediately before that of the 
accused. A fewdays before the occurrence 
when the deceased was watering his 
father’s sugar cane fields the accused divert- 
_ed the water into his own field saying that 
his turn had then come. They had a 
dispute then and Ladha Singh states that 
the accused took up a kahi and was abont 
to strike the deceased. It may be doubted 
whether there was anything more in the 
incident than threats and abuse; forthe 
first time the kahi was mentioned before 
the Sessions Judge. That the quarrel was 
a serious oneis shown by the evidence of 
Santa Singh, P. W. No. 8, an independent 
witness, who saw the deceased and the 
accused quarrelling about the turn of water 
some days before the murder. The accus- 
ed-was threatening the deceased that he 
would killhim. When Santa Singh went 
up and separated them the accused went 
away very angry. [His Lordship dis- 
cussed the evidence and continued]. The 
evidence therefore seems to me to es- 
tablish that the deceased must have 
eaten last at 7-45 P, m., and was killed 
about 3-30 a. m. If .digestion was not 
suspended, all food in his stomach should 
have been digested by 11 Pr, m. The 
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medical report shows that the deceased’s 
stomach and other internal organs were 
healthy and there is no justification for 
an assumption that digestion was retarded 
or suspended by an internal cause. Internal 
hemorrhage, the retarding cause sug- 
gested by the learned Judge, cannot have 
taken place till after the murder and 
cannot therefore account for retardation of 
digestion in this case. No other cause 
suggests itself, but sleep: but Nawab 
states that the deceased did not go to lie 
down till after the moon had risen: and 
before then he was engaged in seeing to 
the irrigation. It is also improbable 
that he went to lie down at an early hour 
instead of doing the work which he set 
out todo. I find myself unable to reconcile 
the evidence of the time of the murder given 
by the witnesses with the statement in the 
medical report concerning the contents 
of the deceased’s stomach. I may say, 
also, that the evidence of Imam Din, 
Nawab and Gian Singh does not, to me 
at least, read convincingly though I have 
no specific grounds for my view. The 
four assessors were unanimous in think- 
ing that the case against the accused 
was not proved and, as it is one of 
direct evidence, the only reason for 
this is that they distrusted these three 
witnesses. 

In these circumstances, I cannot 
hold that there is doubt whether the 
for this crime 
and I would allow his appeal ana acquit 


but 


im. 
Shadi Lal, C. J.—I concur in the 
conclusion. 


N. Appeal allowed. 


. RANGOON HIGH COURT. 
Criminal Appeal No. 230 of 1933. 
March 22, 1933. 

Das anD Brown, JJ. 

NGA PO KYONE— APPELLANT 
VETSUS 
EMPEROR — OppositE Party. 

Penal Code (Act XLV of 1860), ss 34, 114, 302— 
Accused inciting others to cut the deceased to death— 
Death of accusedas a result—Offence committed by 
accused, nature of—Criminal Procedure Code (Act 
V of 1898), ss. 286, 287—Applicabrlity of. 

Section 114, Penal Oode is evidentiary not 
punitory. Because participation de facto may 
sometimes be obscurein detail, it is established 
by the presumption juris et de jure that actual 
presence plus prior abetment can mean nothing else 
but participation. The presumption raised by.s. 114 
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brings the case within the ambit ofs.3i: Barendra 
KumarGhose v. Emperor (2-,relied on.[p 394,cols. 1 &2] 

The accuse l and certain others armed with das 
and spears attacsed a house and the accused incited 
the others to set fire tothe building and they set fire 
to the house ; and on his inciting them to cut the 
deceased, they cut a woman to death: 

Held, that the accused took an actual partin the 
assault and that under the provisions of s 34, Penal 
Gode, he was as much guilty of murder as the actual 
person who delivered the blow. [p. 394, col. 2.] 

There is nothing in ss 235 and 237, Oriminal 
Procedure Code, to warrant the contention that the 
provisions of ss, 236 and 237 only apply in 
cases where the law applicable is doubtful and 
do ri apply in cases where the facts are doubtful. 
[ibid] |. 

Criminal Appeal against the order of the 
Sessions Judge, Tharrawaddy, dated Feb- 
ruary 9, 1933. 

Mr. So Nyun, for the Appellant. 

Mr. Tun Byu, for the Crown. 

Brown, J.—The _ appellanti, Po Kyone, 
has been found guilty of murder and sen- 
tenced to death. He has also been found 
guilty under s. 436, Indian Penal Code, 
put no sentence has been passed under 
that section, The main facts of the case 
are reasonably clear. In June, 1931, a 
process-server came to Leaindan village in 
the Tharrawaddy District to serve a sum- 
mons on behalf of the deceased, Ma Shwe 
Sein, in certain civil litigation. This was 
apparently resented by the person on 
whom the summons was to be served, or 
her relations,and the prccess-server was 
assaulted. A body of men, of whom the 
appellant was one, then made a demonst- 
ration in front of Ma Shwe Sein’s house. 
They went away on this occasion without 
resorting to actual violence; but not long 
afterwards nine of them including the ap- 
pellant, came again armed with dasand 
spears. They threw stones and sticks at 
the house and set fire to the cattle shed 
adjoining. Some of the inmates of the 
house escaped, but when Ma Shwe Sein 
came out of thehouse the appellant shout- 


ed “cut, cut” and two of the party, PoSai . 


and E Maung cut Shwe Sein with their 
das killing her onthe spot. She had a 
number of wounds. One was a wound 74” 
by 1”, extending from the middle of the 
forehead to the back of the neck on the 
right side of the head, fracturing the right 
frontal and temporal bones. There were 
three other wounds on vital paris almost 
as serious. There can be no question but 
that the assailants intended to cause her 
death. 

A number ofthe alleged assailants have 
already .been tried and  convicted;’ but 
after the occurrence the appellant, Po Kyone, 
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was not to be found, and he was only ar- 
rested on December 29, 1932, that is some 
18 months after the occurrence. There can 
be no question whatsoever but that Ma 
Shwe Sein was brutally murdered. The 
appellant does not deny that he was present, 
but he says that he went there ; to restrain 
one of the principal assailants, Po Sai. 
There is, however, ample evidence for the 
prosecution to show that. the appellant took 
an active part in-the. assault. [His Lordshi 
considered the evidence * and continued. | 
The appellant has called no evidence, and 
I consider it clearly established that he was 
inthe party of nine men; that he instigated 
both the setting fire to the building and the 
murder of Ma Shwe Sein and that he was 
close by when Ma Shwe Sein was actually 
murdered, The appellant was charged 
under the provisions of s. 302 read with 
s. 34, Indian Penal Code. It is contended 
that the facts proved do nob constitute an 
offence under s. 302. read with s. 34, Indian 
Penal Code, and that we cannot consider 
whether they constitute an offence under 
s. 302 read with s. 114, Indian Penal Code, 
because the charge did not mention the 
provisions of s. 114, Indian Penal Code. 
I do not think that there is any substance 
in this contention. It has often been said 
that the provisions of ss. 236 and 237, Ori- 
minal Procedure Code, only apply in cases 
where the law applicable is doubtful ‘and 
do not apply in cases where the facts are 
doubtful. I must confess that I have found 
it difficult to understand how this dis- 
tinction can be drawn. Section 236, Crimi- 
nal Procedure Code, says: 

“If a singleact or series of acts is of such a 
nature that it is doubtful which of several 
offences the facts which canbe proved will consti- 
tute, the accused may be charged with having 
committed allor any of such offences, and any 
number of such charges may be tried at once; or 


he may be charged in thealternative with having 
committed some one of the said offences: 
And s. 237 lays down: 

“If inthe case mentioned in s 236 the accused 
is charged with one offence, and it appears in 
evidence that he committed a different offence for 
which he might have been charged under the pro-. 
visions of that section, he may be convicted of the 
ofience which he is shown to have commiited, 
although he was nut charged with it.” 

These sections do not say that they are 
applicable only when the facts are 
clear but the law is doubtful. Two illus- 
trations are given under s. 236 and in each 
of those illustrations the facts are clearly 
doubtful. The facts necessary for the 
offence of theft are entirely different from 
the facts necessary for the offence of receiv- 
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ing stolen property. As regards the second 
illustration, it is quite clear that what is 
doubtful is not the law applicable but the 
facts, thatis to say, whether the statement 
in. the Sessions Court was true, or the 
statement before the Magistrate was true. 
This restricted interpretation of gs. 236 and 
237, Criminal Procedure Code, does not 
seem to be the interpretation put on those 
sections by their Lordships of the Privy 
Council. Inthe case of Begu v. Emperor 
(1), their Lordships after setting out the 
provisions of ss. 236 and 237, Criminal 


- Procedure Code, remarked : 


“The illustration makes the meaning of these 
words quite plain. A man may be convicted of 
an offence, although there has been no charge in 
respect of it, if the evidence is such as to establish 
a charge that might have been made.” 

In that case the charge was under s. 302, 
Indian Penal Code, and their Lordships 
decided that a conviction could legally be 
passed under s. 201, Indian Penal Code. 
Even taking the „narrower view of the 
section, I do.not think there can be any 
real difficulty in the present case. The 
real doubt in the present case is not as to 
the facts but as to the law applicable to 
the case. The distinction between the 
effect of ss. 114 and 34, Indian Penal Code, 
isavery fine one. Inthe course of their 
judgment in the case of Barendra Kumar 
Ghose v. Emperor (2), at pp. 212 and 213* 
their Lordships remarked : 


“As to s. 114, it is a provision which is only 
brought into operation when circumstances amount- 
ing to abetment of a particular crime have first 
been proved, and then the presence of the accused 
at the commission of that crime is proved in 
addition, Abhi Misser v. Lachmi Narain (3). Abet- 
ment does not in itself involve the actual com- 
mission of the crime abetted. It is a crime apart. 
Section 114 deals with the case where there has 
been the crime of abetment, but where also there 
has been actual commission of the crime abetted 
and the abettor has been present thereat, and the 
way in which it deals with such a case is this, 
Instead of the crime being still abetment with 
circumstances of aggravation, the crime becomes 
the very crime abetted. The section is evidentiary, 
not punitory. Because participation de facto ‘as 
this case shows) may sometimes be obscure in detail, 
it is established by the presumption juris et de 
jure that actual presence plus prior abetment can 


(1) 88 Ind Oas. 3; A I R 1925 P O 130; 52 I A 191; 
6 Lah 226; 20 W N 447; 48M L J 643;41 OL J 437; 
27 Bom L R 707; 3 Pat. LR 95 Cr; 23 ALS 634; 
(1925) M W N 418; 26 Cr. L J 1059; 7 Lah LJ 324; 30 
O W N 581 (P 0). 

(2) 85 Ind. Oas. 471; A IR 1925P O01; 26 Or. LJ 
431: 521 A 40: 52 O 197; 29 O WN 181; (1925) M W 
N26; LR6APO1: 26PLR50; 27 Bom. LR Jae: 
6PLT 169: 23AL J 314: 410149 240: 48M LS 
543: | O W N 935; 3 Pat. L R1 Cr(P 0). 

(3) 27 O 566,;4 OWN 546, 
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mean nothing else but participation. The presump- 
tion raised by s. 114 brings the case within the 
ambit of s, 34" 

In the same case their Lordships dealt 
at considerable length with the meaning 
of the provisions of s. 34. In that case 
three men had attacked a postmasier and 
fired pistols at him as a result of which 
he died. It was held. by their Lordships 
that the offence of murder against the appel- 
lant was complete, even though he might 
nothave fired the fatal shot, if he joined 
inthe attack and had the intention with 
the other assailants for committing murder. 
It seems to me, therefore, that ina case 
like the present, where there is no proof 
of any abetment before the commission 
of the offence, the provisions of s. 114 are 
not really applicable. The evidence is 1o 
the effect that the appellant with a number 
of other persons, armed with das and spears, 
attacked the house; that the appellant 
incited the others to set fire to the build- 
ing : that the others acted on this incite- 
ment ; that the appellant then in the pre- 
sence of Ma Shwe Sein incited the others 
to cut her and that they cut her to death. 
Ifit be held that the appellant had the 
common intention withthe actual assailants 
to cause death, it must be held that he 
took an actual part in the assault ; and 
that under the provisions of s. 34, Indian 
Penal Code, he is as much guilty of murder 
a the actnal persons who delivered the 

low. 


What we have to consider in this case, 
in my opinion, is whether in the circum- 
stances it can be held that the appellant 
Had the common intention with Po Sai and 
E Maung to cause the deathof Ma Shwe 
Sein. I find it difficult in the circumstances 
to hold that he had any other intention. 
It is concluded that Po Kyone was not 
himself in any way interested in the attack 
on Ma Shwe Seinor in any way aggrieved 
by the steps taken in litigation by Ma 
Shwe Sein and it is suggested that E Maung 
who wasclosely related to Ma Shwe Sein’s 
opponents in the litigation went further 
than Po Kyone ever intended in causing 
Ma Shwe Sein’s death. The facts proved, 
however, are that nine men armed with das 
and spears attacked the house; that the 
cattle shed and the house itself were set 
fire to at the instigation of Po Kyone who 
was one ofthe party of nine; that when 
Ma Shwe Sein came out of the house Po 
Kyone instigated the others to cut her ; that 
two others of the party of nine, Po Saiand 
E Maung, then cut her ; that Pe Kyone was 
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c close by at the time ofthe cutting, and that of eee ee eee sgh b kd 
watts : ae +» property — rr — rating successi 
aller the cutting he disappeared and was «PO procedure OodetAet V of 1908. 6 41, Men) TV 
not found for 18 months. A "man must Conditions of applicability. ` ; 
ordinarily be held to have intended to In a non-proprietary holding succession to the 
cause the natural and probable conse- rights of the won proprietor ap ae the tennre 
quences of his action, The natural and ear older ct by an sot OF en duek Bacula: Bare 
probable consequences of the attack with the last holder has entailed the penalty of forfeiture, 
dason an unarmed woman in such cir- the proprietoris ontitled to resume possession forth- 
5 with and the descendants or near collateral heirs of the 
cumstances was her death. non-proprietor who would have succeeded to the 
= There is nothing whatsoever to indicate teaureon his death, are not entitled to step in and 
that Po Kyone did not mean to go SO far a8 claim to be let in possession. The analogy of “re- 
his companions did under his instigation. varsionere” succeeding, to a proprietary holding, ac- 
The attack on Ma Shwe Sein must,in my cording tothe personal lawof the last holder, does 
opinion, be held to have been a joint attack oop ma pog in the case of a non-proprietor, [p. 
by Po Kyone, Po Sai and E Maung in which Under Hindu Law as well as Customary Law, a 
the three men had the common intention “life-tenant” holding property can no doubt surrender 
of killing her, Tam of opinion that Po the estate and acoelerate the euecession, of the nex 
e Ky one was rightly convicted of murder, and herself and relinquishes the entire estate to him: 
that in the circumstances the death sent- Wazir Chand v. Makhu (1) and Buta Singh v. Khushal 
ence was justified. I would dismiss this Singh (2), referred to, [p. 397, cols. 1 & 2 ih 
BEG ane ene e sentence O Geni: gta chomld Ka eag esos eC 
which has been passed on Po Kyone, defendant could have raised the present defence in 
Das, J.—l agree. h reply to the former suit, butit must also be shown 
N. Sentence confirmed. that he was bound to do so: Parshotam Singh v. 
— Balwant Singh (3), relied on [p. 397, col. 2.] 
Second Civil Appeal from the decree of the 
LAHORE HIGH COURT District Judge, Jullundur, dated 
. | © > 
Second Civil Angel Ne 711 of 881, Jamang 26 JOL reversing thit af, fho 
July 20, 1932. = | Us 
Tue Oain J dur, dated January 29, 1930. ; 
io. 
CHIRAGH AND OTHERS— Derenpants— : 
7 APPELLANTS Mr. Fakir Chand, for the Appellants. 
~ ereis | Mr. Achhru Ram, for the Respondents.. 
GUL MOHAMMAD AND otazrs— 
PLAINTIFFS—RESFONDENTS. Judgment. In order to understand the 
Custom (Punjab) — Succession —Non-proprietary tacts of this case it is necessary to refer 
holding—Succession to rights of non-proprietor—Heirs to the following pedigree table: 
SHEIKHA 
| 
wa 
| —] ie 
Subhan Abdul Rahman f Rahim 
| =widow Musammat Sabo alias Rahman (died 
deceased. sonlegs). 
Pir n hsh Ghafar 
| 
Ohiragh, defendant No. 1. - ai i 





| 


l l 
Fazal Mohammad, Barkat Ali, 


defendant No. 2, 


The plaintiffs-respondents are Afghan 
proprietors of house property in Basti 
Danishmandan, Jullundur City. More than 
a century ago their ancestor made overa 
house to Sheikha, ancestor of the defend- 
ants, a8 a raiyat on the usual non-pro- 
prietary tenure, the tenant agreeing to. 


defendant No. 3. 


| 
Wali Mohammad, 
defendant No. 4, . 


pay to the proprietor certain customary e 
dues on ceremonial occasions. Sheikha 
died before the annexation, and on his 
death the house was occupied by his sons 
Subhan, Abdul Rahman and Rahim alias 
Rahman in three separate blocks, each 
block being regarded asa separate house 
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held by the occupant thereof under the 
proprietor. Rahman died sonless long ago 
and it is stated that his “block” was taken 
possession of in equal shares by Abdul 
Rahman and the descendants of Subhan. 
Some time in the ninties of the last 
century, Abdul Rahman also died childless 
and his widow Musammat Sabo continued 
in possession.’ Soon after his death Musam- 
: mat Sabo allowed Ghaffar and Pir Bakhsh, 
sons of Subhan, to live with her in her 
house, and she also constructed a chaubara 
and effected some other improvements 
with funds supplied to her by Pir Bakhsh 
and Ghaffar. Thereupon in 1896 the plaint- 
iffs, proprietors brought a suit for possession 
of the house occupied by Musammat Sabo, 
against her, Ghaffar and Pir Bakhsh, alleg- 
ing that according to the custom prevail- 
ing in the Basti, Musammat Sabo had no 
right to make additions to the house or to 
allow Ghaffar and Pir Bakhsh to reside 
in it with her, without the permission of 
proprietors, and that such unauthorised 
conduct on her part entailed forfeiture of 
the tenure and ‘she was liable to eyectment. 
The defendants, Musammat Sabo Ghaffar 
and Pir Bakhsh admitted that the plaint- 


iffs were proprietors of the house and they’ 


were the raiyat, but pleaded that they 
all held the house in suit as joint tenants 
and that the chaubara was not a new 
structure, but had fallen down and was 
rebuilt with the permission of some of the 
proprietors, They accordingly contended 
that they were not liable to ejectment. 
This suit was eventually decided by Mr. 
Kensington. Divisional Judge, Jullundur, 
on December 6, 1897. He found asa 
` fact that the property which had been 
originally made over to Sukhia (Sheikha) 
had been distributed among his sons, that 
consequently the defendants were not joint- 
tenants of the portion then in dispute, but 
that it was held by Musammat Sabo alone. 
He also found thaton her husband's death 
Musammat Sabo had brought his nephews 
to live with her, that this was a very 
natural arrangement to make in the cir- 
cumstances, and that the additions to the 
building which had been made were of a 
very petty kind. As to what the effect of this 
conduct on the part of Musammat Sabo 
* was, the learned Judge held that there 
was no Clearly defined custom in such 
matters and that each case was to be 
decided on its merits. He accordingly 
passed a decree directing that the house 
in question shall remain in ‘possession of 
Musammat Sabo for her life-time subject 
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to payment of the usual customary dues’ 


.to the plaintiffs, that during her life she 


was at liberty to allow Pir Bakhsh and 
Ghaffar to oceupy the house with her, but 
that they would not thereby acquire any 
right as joint tenants, and that on the death 
of Musammat Sabothe house would revert 
to the plaintiffs, proprietors against whom’ 
no claim would lie for compensation in. 
respect of the additions or repairs to the 
building which had been made without 
the plaintiffs’ permission. on Se 

Accordingly Pir Bakhsh and Ghaffar, 
and after their death their sons and grand- 
sons, continued to live in the house in 
question along with Musam:at Sabo. 
Musamz.at Sabo died on September 
17, 1917, and after her death the plaintiffs, 
proprietors took no action for nearly 12 
years. On June 1, 1929, they brought 
the present suit against the descendants of 
Pir Bakhsh and Ghaffar for possession of 
the house in question alleging that’ on 
the death of Musammat Sabo the house 
reverted to the proprietors and the defend- 
ants were in wrongful possession. 

The defendants pleaded that on Musammat 
Saho’s death they, being near collaterals 
of her husband, were according io well- 
recognised custom entitled to succeed to his 
rights in the house and that their possession 
was not wrongful. 

The trial Court dismissed the suit, but the 
learned District Judge has decreed it hold- 
ing that the question as to whether the 
defendants were entitled tu occupy the house 
after the death of Musammat Sabo was 
res judicata by reason of the decision of -Mr. 
Kensington in the previous litigation 
referred to above. 

The defendants have preferred a second 
appeal to this court and the sole question 
for determination is, whether the rule of 
res judicata has been rightly applied to 
this case. 

It is conceded that the question, whether 
according to the custom applicable to 
non-proprietary holdings in the Basti, the 
house occupied by a non-proprietor devolves 
on his near collaterals on his death, was 
not directly raised or decided in the litiga- 
tion of 1896-1897, but it is urged that the 
matter is barred by the doctrine of ‘‘con- 
structive res judicata”, which is recognized 
by the legislature in Expl. IV to 
8.11 of the Code of Civil Procedu.e, 
wherein itis laid down, that any matier 
which might and ought to have been made 
a ground of defence in the former suit 
shall be deemed to have bten a matter 
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directly and substantially in issue in such 
suit. This contention has found favour with 
the learned District Judge, who has held 
that, as in the previous litigation the 
prayer was for ejectment of Musammat 


Sabo as well as Pir Bakhsh and Ghaffar, . 


and latter were bound to put forward all 
possible grounds of defence and to urge 
that, even if the acts ard conduct imputed 
to Musammat Sabo in that case entailed 
forfeiture of her tenure, Pir Bakhsh and 
Ghaffar were entitled to retain possession 
by reason of “acceleration of succes- 


sion”. : 
In my opinion, Expl. IV has no 
application to the case and has beén 


wrongly applied by the learned District 

Judge. In the fiist place, no question of 
“acceleration of succession” could possibly 
arise on the possible forfeiture of the 
tenure by Musammat Sabo. In a non- 
` proprietary holding succession to the rights 
‘of the non-proprietor arises only if the 
tenure isstill in existence at the time of 
the deathofthe last holder. If by an act 
or conduct on his part, the last holder has 
entailed the penalty of forfeiture, the 
proprietor is entitledio resume possession 
forthwith and the descendants or near 
collateral heirs of the mnon-proprietor who 
‘would have succeeded to the tenure on his 
death, are not entitled to step in and claim 
to be let in possession. The analogy of 
“veversioners’ succeeding to a proptietary 
holding according to the personal law of the 
last holder, dces not hold good in the case 
ofa non-proprietor, As an illustration, 
it may be pointed out’ that a married 
daughter of a deceased non-proprietor, who 
“would be entitled to succeed to his self- 
acquired property does not succeed at all 
toa house held by the non-proprietary 
tenure; and unmarried daughter succeeds 
only till marriage or death, whichever is 
earlier, A daughter’s son, who is an heir 
to his self-acquired property has no right of 
succession at all. Again, remote collaterals 
who, inthe absence of direct descendants 
of the last owner, might be entitled to 
succeed to his property, are not allowed 
under the general custom prevailing in the 
Punjab to occupy a house held by him on 
a non-proprietary tenure. 

‘The analogy of “acceleration of succes- 
sion” is inapplicable to the present case 
for another reason. Under Hindu Law as 
well as Customary Law, a “life-tenant” 
holding ‘property can no doubt surrender 
the estate and accelerate the succession of 
the next heir, but she can do so only if she 
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completely effaces herself and relinquishes 
the entire estate to him: Wazir Chand 
v. Makhu (1) and Buta Singh v. Khushal Singh 
8 Ind. Cas. 558 (2). In a case before us, 
Musam at Sabo had merely allowed Pir 
Bakhsh and Ghaffar to reside in the house 
along with her. She had not stepped aside 
altogether, and had not relinquished posses- 
sion in favour of the so-called -reversioners. 

The learned Counsel for both parties 
have cited before me a large number of 
cases decidedin reference tothe provisions 
of Expl. IV to s. 11, but it is not 
necessary to.discuss them as they all proceed 
on their own peculiar facts. Itis clear from 
the phraseology of the Explanation, as well 
as the principle on which the doctrine is 
based, that it is not only necessary that the 
defendant could have raised the present 
defence in reply tothe former suit, but- it 
must also -be shown that he was 
bound to do so: see nter alia 
Parshotam Singh v. Balwant Singh (8). 
Now itis quite clear that the former case 
could not have been defealedif the defence 
of the alleged right of Pir Bakhsh and 
Ghaffar to succeed to Musammat Sabo's 
rights in the house in the event of her 
death had been raised at the time. Sucha 
defence, if raised, would have been really 
irrelevant to the decision of the dispute then 
-before the court. | 

Mr. Achhru Ram has laid emphasis on the 
fact that in his judgment Mr. Kensington 
had defintely laid down that on the death 
of Musammat Sabo the house in dispute 
would revert to the plaintiffs, proprietors. 
But this finding must-be read in’ reference 


_to the- preceding sentences in the judgment, 


where it was held that they were not joint 
tenants with Wusammat Sabo in the portion 
of the house occupied by her and that 
though during her life time she was “at 
liberty to allow Pir Bakhsh and Ghaffar to 
occupy the house with her; they would not 
thereby acquire any right as joint tenants.” 

I am; therefore, of opinion that the suit 
has been wrongly dismissed as barred by 
the rule of res judicata. Taccept the appeal, 
set aside the judgment and decree of the 
learned District Judge and remand the ' 
case to him for disposal ofthe remaining 
points arising in the appeal before him. ` 

Court-fee on this appeal shall be 
refunded; other costs shall be costsin the 


“cause. 


N. Case remanded. 
(L. 17 P R 1902; 16 P L R 1902. 

(2) 8 Ind Oas. 553; 151 P L R 1910. 

(3) 121 Ind Oas. 429; 11 L 99; A IR 1929 Lah. 872; 
Ind, Rul. (1930) Lah. 236. l 
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CALCUTTA HIGH GOURT. 
ivil Appeal No. 1802:of 1930. 
December 1, 1932. 
MUKEKJI, J. 
Srimati SAKHISONA DASI—PuaIntirr 
—APPELLANT 
versus 
-PRANKRISHNA DAS AND OTHERS 
—DsrenDants - RESPONDENTS. 

Landlord and tenant--Doctrine of suspension of 
rent—Scope of—Rules to determine if doctrine 
applies. f 

The doctrithe of suspension of rent, means that 
the landlord may be penalized for a wilfully 
wrongful or tortuous act of his own by which he 
prevents a tenant from being in quiet and peaceful 
enjoyment ofthe premises demised to the latter: 
Rai Charan Sher Majumdar v. Administrator 
General of Bengal (1), relied on |p. 399, col 1] 

In cases where the tenant has not been put in pos- 
session of a part ofthe subject leased and the rent 
is a lump rent forthe whole land leased treated 
as an individual subject the doctrine. is applica- 
ble. But the doeirine has no application toa case 
where the stipulated rent is so much per digha, 
[ibid } . ‘a 

Where dispossession or eviction by the landlord 
is found, no consideration whether the rental is a 
lump rental ora rental at acertain rate per bigha 
or acre entera into the question, The real testin 
such cases is, was it one indivisible tcnancy and 
was there interference by the landlord with the due 
enjoyment of the premises or any part of them. In 
deciding on this test one may consider whether the 
tenancy consists. of separate mauzahs or parcels of 
land separately assessed to rent or whether the 
tenancy is in fact, and not in iaw only, divisible or 
indivisible; the mere fact that the tenancy is govern- 
ed by one lease and so inlaw may be regarded as 
one tenure is not enough; what hasto be seen is 
whether in fact, the parcels are such that deprivation 
from one necessarily interferes with the due enjoy- 
ment of the others; Harro Kumari v. Purna 
Chandra (4, and Dhirendra Nath Ray v. Bhabatarini 
Debi (2), relisd on [p 402, col.1] 

Where rent is assessed at a rate per bigha, the 
doctrine of suspension of rent will apply ifit isa 
case of dispossession or eviction by the landlord. 
[ibid ] 

Messrs. Sarat Chandra Roy Choudhury 
and Hiralal Chakrabarti, for the Appel- 
lant. ` . 

Messrs. Sitaram Banerji and Debabrata 
Mitra, for the Respondents. Kan 

Judgment. -The plaintiff instituted 
this suit for recovery of rent for the year 
1320 to 1333 B.S. fora holding, which, ac- 
cording to her consisted of3 bighas 15 cottas 
of land and bore a rental of Rs. 90-4-0 per 
year. The defendant’s case was that up- 
wards of 140 years-ago their predecessors 
came tohave a holding under the predeces- 
sors of the plaintiff which originally con- 
sisted of 4 bighas 17 cottas of land with a 
rental of Rs. 72-12-0; that by a measure- 
ment subsequently made it was found to 
consist of 4 bighas 15 cottas 8 chitaks 
and its rental was accordingly reduced to 
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Rs. 71-11-0; that by subsequent settlement 
taken of fresh lands from time io time it 
eventually became a jama of 6 bighas 3 
cottas of land witha rental of Rs. 147-8-0. 
Their case was that the plaintiff had for- 


| cibly dispossessed them of 2 bighas 8 cottas 


out ofthe land and settled the same with 
athird party. Their case further was 
that when they protested, the plaintiff pro- 
mised to give them 1 bigha 3 cottas more 
land and grantthem a permanent lease 
of 5 bighas 1 cotta of land on a rental of 
Rs. 120, but that the plaintiff never carried 
out her promise and on ihe other hand 
placed all sorts of obstacles in their enjoy- 
ment of the rest of the lands and so they 
are entitled to claim suspension of rent. 
The plaintiff's allegation on the other hand. 
was thatthe 2 bighas 8 cottas of land was 
taken fromthe defendants with their con- 
sent and on their agreeing to pay a reduced 
rental of Rs. 90-4-0, and she denied having 
interfered with the defendants’ peaceful 
enjoyment of the rest of the lands. The 
courts below have dismissed the suit. 
trial Court observed that it was 
“unable to hold ‘that any relationship of landlord and 
tenant existed between the parties in respect of a jama 
of Rs 90-4-0.” ; 

The wording of this finding is not quite 
happy but whatis meant is clear: the court 
held that the plaintiff's case that there 
was consent tothe portion being taken out 
and a rental of Rs. 90-4-) being agreed 
upon was not established. The Subordinate 
Judge also has found that the plaintiff's 
case that the defendants willingly gave 2 
bighas 8. cottas and agreed to pay a rental 
of Rs. 90-4-0 wasnot proved. Hehas come 


—to no definite finding on the defendant's 
-case that after the dispossession there was a 
give them T- 


promise by the plaintiff to 
bigha 6 cottas more land and to grant them 
a permanent lease of 5 bighas l cotta at a 
rental of Rs. 120, but has observed thus: 

“It seems to me that the clamours of the defend- 
ants against such aggression were alleged by some 
golden prospects held out for compensation and the 
plaintiff is powerful enough not only to takeaway 
the lands | but also to forget her promise of com- 
pensation. 

He has also recorded another finding, but 
that, in my opinion, is not a finding on 
which his decision is based, that the 
plaintiff has put some obstacles 
way of the defendants’ peaceful possession 
by cutting off water supply for irrigation, 
and I accordingly do not propose to place 
any reliance on it. l have very care- 
fully scrutinized the finding and have 
come to the conclusion that it amounts, on 


The 


mn the . 
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the whole, to a finding of wrongful and 
forcible dispossession. The question to be 
considered is whether on this finding a 
decree suspending the entire rent is justi- 
fied. ‘Ihe question has been considered in 
a very large number of cases and it must 
be conceded that there is a considerable con- 
flict in the views that have from time to 
tims been taken.. It is nevertheless, in my 
opinion, possible to gather from the deci- 
sions, certain principles, which may, with- 
` out difficulty, be hald to be sufficient for 
` the disposal of the present case. I pro- 
pose to refer to only such of the deci- 


sions as havea direct bearing on the case, 


before me. The doctrine of suspension of 
rent, as I understand it, means that the 
-landlord may be penalized for a wilful 
wrongful or tortuous act of his own by 
which he prevents a tenant from being in 
quiet and peaceful enjoyment of the pre- 
mises demised to the latter. 

of feudal times 


‘and the reasons for the rule have been 


variously stated to'be that the landlord 
ought not to be encouraged to injure his 
tenant whom by the policy of the feudal 


law he is bound to protect, that he cannot 
be permitted to apportion his own wrong, 
and that because by the demise every part 
of the demise is equally chargeable with 
the whole rent the lessor cannot by his 
own act discharge any part fromthe burden 
during the continuance of the contract. 
‘These reasons have been pointed out by 
Mookerjee, J.,in an elaborate judgment in 
which ‘he hag;.also shown thit the rule has 
“been. adopted in England though not 
without considerable divergence of opinion: 
Sée Rai Charan Shar Majumdar v. Admi- 
nistrator Generalof Bengal (1). In a very 
early decision of this court Gopanund Jha 
v. Gobind Pershad (2), Sir Barnes Peacock, 
C. J., quoted this doctrine from Bacon 
but had no occasion to apply it in the 
case before him because in that case the 
dispossession was not by the lessor but by 
a title paramount, and such dispossession 
justified a decree for apportionment. A 
number of decisions bearing upon this 
question are referred to in the judgment 
of this court in the case of Dhanput Singh 
Mahomed Kazim Ispahani (8), in which on 
a consideration of them and of certain 
English authorities it was laid down that 


(1) 2 Ind. Cas. 169; 36 O 853;9 O L J 578,130 W 
N 803 


(2) 12 W R 109. ké 
(3) 24 0 296 
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where. the/act, of landlord is not a mere 
trespass ;but- something of a graver 
character interfering substantially with the 
enjoyment; by the tenant, of the demised 
the tenant is entitled to a sus- 
pension of rent even though there may 
not be actual eviction, and that even if 
there be such interference committed in 
respect of a -portion of the property, there 
should be no apportionment of rent where 
the whole rent is equally chargeable 
upon every part of the land demised, but 
if the interference be in respect of only a 


-certain portion of the demised property the 


-rent.for which is separately assessed there 
should be apportionment. 

In Harro Kumariv. Purna Chandra (4), 
suspension was allowed in acase in which 
the dispossession was in respect of a part 
of a . tenure the rent of which was 
reserved at a certain rate per bigha and 
the reservation laid down in ,Dhanput 
Singh’s case (3) was explained on the ground 
that in that case, though the patni was 
granted as a single tenure, it was com- 
posed of several villages the rent of 
each village being separately assessed. 
This last mentioned decision: was followed 
in Surendra Nath Guha v. Kali Kanta 
(5) and Chandra Kanta Das v. Ramanath 
Burman 6 Ind. Cas. 478 (6) in both of 
which cases the rental was-at a rate 
per bigha. In the meantimein the case 
of Annada Prasad v. Mathuranath 2 


Ind. Cas. 123 (7) one of the ‘learned 


Judges abserved that it might be ques- 
tioned how far the technicalities of English 
Law should be allowed to affect the re- 
lations of landlord and tenant in’ this 
country, but heldon the facts that the rule 


of suspension was inapplicable to the case 
" before them because: | 


“all that could be said was that the plaintiff did 
not given the defendant's possession of a quantity of 
lands." 


In the case of Purna Chandra v. Rasik 
Chandra, 9 Ind. Cas 568 (8), sus- 
pension of rent was ordered, it 
being said that the principle was sup- 
ported by a long series of decisions which 
had been recognized as good law for 
40 years and thatthe rule was based upon 
weighty reasons and was defensible on prin- 
ciple. In Sarif Jan Bibi v. Aftabuddin 
Meah, 8 Ind. Cas. 30 (9), the doctrine was ° 

(4) 28 0188. f 

(5) l4 O W N 227 note. 

(6) 6 Ind. Cas. 476; 11 OL 

(7) 2 Ind. Cas 123,130 

(8) 9 Ind. Oas. 468; 13 O L 

(9) 8 Ind. Oas. 30; 130 L 


591. 
N702;9 O L J 585, 
119. 


3 
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-appliedin the case of a tenaney:cohsisting- 


of 16 parcels of sland, ffémGthred” out, of 
which the tenant has been#dispossesséd, 
and it was observed that thésresérvation 
-in Dhanput’s case (3) that where the dis- 
possession was in respect of only a certain 
portion the rent for which was separately 
assessed there should be apportionment 
was not founded on principle. In Ashutosh 
Dhar v. Joy Lal Sardar,18 Ind. Cas. 621(10), 
it was applied toa tenancy where rent had 
been settled at acertain rate per bigha, it 
being said that the rule as to.suspension 
of rent as a punishment for the- dispos- 
‘session by a landlord. of a tenant .should , 
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‘earlier lessee, let it" out again with other 
lands to a subsequent lessee and,failed to 
deliver to the latter possession of the entire 
land leased to him, it was held that the 
entire rent should besuspended, the reason 
given being that 


“the landlord having failed to perform the duty y 


he had undertaken the rent ought to be suspend- 
ed.” i 


v. 


distinction between the two classes of cases 


and observed that — 
“there isno doubt that where the lessor has evicted 
the, lessee from a part of the land cemised, the entire 


not be made nugatory by giving’ the :land- -rentis suspended ” > 4 


lord a decree for rent for the portion of ‘the 
tenancy still in the occupation of the 
tenant. In the case of Dwijendra v. Aftab- 
uddin, 39 Ind. Cas. 209 (11), two clear pro- 
nouncements were made first: 

“The result is precisely the same whether he (the 
tenant) is expelled by violence or is-obliged from the 
‘exigencies of the situation, to submit to the high- 
handed act of a powerful ‘landlord;” 

“and second, . ` 

“The true position is that the eviction ofthe tenant, 
whether from part of the demised premises or 
from the whole, entails a suspension of the entire 
rent while the éviction lasts, whetber the tenant 
remains in possession of the residue or not; the 
tenancy however is not 1éiminated nor is the 
tenant discharged from the performance of his 
covenants other than payment of rent such as a 
covenant to repair.” | 

Side by side with the cases referred 
to above there was another line of cases 
in which the tenant had not been dis- 
“possessed or evicted by the landlord but 
had not’ been put’in possession by, him 
of the whole of the lands demised. The 
case of Annada Prasad v. Mathuranath (7) 
“to which reference has been made above, 
may be regaided as a case of this charac-. 
ter. Saroda Prasad v. Man iatha, Nath 


Mitter, 28 Ind. Cas. 372 (12) is 
another case of this nature in which 
it was. held, following Annada 
-Prasad v. Mathuranath. (7), that where 


à tenant had not been put in possession of 
- a portion of the demised land but neverthe- 
less went'on paying the full rent agreed to 
in the lease, the tenant could not claim an 
entire suspension of the rent but only an.ab- 
atement ofit. In:Manindra Chandra Nandi 
v. Narendra Chandra Lahiri (13) however, 
which was a case in'which the landlord 
having let out a portion of the land to an 
(10) 18 Ind, Cas. 621; 17 O L J 50. 
ue 29 Ind. Cas. 209;25 O LJ 53,21 C WN 
(12) 28 Ind. Cas. 372. | 
u3; 52 Ind Cas.13; A IR 1919 
956; 23 O W N 585. 


Cal. 379; 46 O 


but that 


“whera the landlord had failed to deliver posses-, 
“sion of a part of the demised premises having been 


dispossessed by a title paramount the lessee cannot 


-claim suspension of the entire rent but is liable only 


to pay a proportionate rent for the land in his 
possession.” 


Inthe caseof Narendra Chandra Lahiri E 
v. Manindra Chandra Nandi (14), N. R. ~ 
Chatterjee, J., pointed out very clearly ihe, 


=" 


` 
en ^ 


While this was the state of the law in this: 
court.a case came up before it, the, case of ' 


‘Katyayani Debi v., Uday Kumar -Dos (15), 
where upon the findings, it appeared that - 


the landlord - had . omitted from a 
bona fide mistake to put’ the “tenant 
in possession of a portion of the lands 
leased, "the lands being ‘largely “jungle, 
and therefore little known, and this 


court heild that the tenant was not entitled ¿<$ 


to a suspension of rent. This case then 
went up to the Judicial Committee and their 
Lordships’ observed [Katyayant, Debi v. 
Uday Kumar Das (16):] ©- > +, 

“The doctrine of suspensicn of rent, where the 
tenant has not been put in possesion of part of the 
subject leased has been applied where the rent was 
-a lump rent for the whole land leased treated -as 
an indivisible subject It has no application to a 
case where the stipulated rent is so much per acre or 
bigha." : 

These observations of their -Lordships 
have been-understood differently by differ- 
ent learned Judges in this court: and I 
shall now refer to some of the cases which 
have been decided. by this court since 
‘Katyayani's case (16). Sushil Kumar 
v. Rajani Kania (i7) was a. case in 
which the defendants had purchased 


the lands at an auction sale in execution of a ` 


rent decree obtained by the landlords plain- 


tiffs against the original tenants who held - 


them at a rent at a certain amount per bigha, ` 


(14) 67 Ind. Cas +03; A I R 1922 Cal 153; 49 G 
1019; 26 © W N 826. : 

(15) 69 Ind. Cas. 117, A I R 1922 Oal. 348; 49 O 
257. 
(16) 83 Ind. Cas. 110; AIR 1925 P O97; 521 A 
160; 52 O 417; 23 ALJ 751; LR6A PO 140; 300 
W NI (PO). none 

(17) 104 Ind. Cas. 775; AI R 1927 Cal. 737; 31 O W 
N 990. . 
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and it was found that the landlords, that 
isto say .the plaintiffs, had leased them 
out to a third party since the dats of the lease 
of the said original tenants. It was held 
that Katyayani's-case (16) supported a deci- 
sion that the rule of suspension of rent has 
no application in cases where the stipulated 
rent is so much per bigha ani that the rule 
had been applied in cases where the rent 
reserved is alump sum for the whole land, 
but that there was no authority for the 
proposition that in ‘every such case there 
would be entire suspension and no abate- 
ment of the rent. Suresh Chandra’ y, 
Mathuranath (18) was a case in which it- 
was- found that the tenant was not put in 


- possession of the whole of the demised pre, 


mises by reason of circumstances over which 
the landlord had no control, and the rule 
was not applied. 

In Tarap Sheikh v. Kunja Behari Roy 
(19) the finding that it was possible that the 
third | party who ‘was in possession had 
been in possession from before the lease in 
favour of the defendants and suspension of 
rent was not al‘owed. The court referred 
to and relied on Katyayani’s case (16), in 
support of the proposition that the doctrine 
of suspension of rent has been applied 
where the rent was fixed in alump forthe 
whole land leased, treated as an indivisible 
subject, and it cannot be applied where the 
rent is to be fixed according to the area in 
‘possession of the defendant, and that the 
principle of suspension of rent is inapplicable 
where the tenant is liable to pay according 
to the stipulation at so much per bigha per 
year. The doctrine, was applied in. the 
.case of Dhirendra Nath Roy v. Bhabatarini 
Debi (20), to a tenancy which bore a 
lump rental. In that case it was said: 
“where there is a tenancy aud that tenancy is an 
indivisible ose in which a lump sum for rent is 
to be paid in respect-of the whole of the demised 
premises, if the landlord interferes with -the due 
„enjoyment of the premises or any part of them. :. 

: . It is not possible for the landlord to assert 
that any portion of the .rént is payable in respect 
-of any portion of the premises for in law in such 
circumstances every piece of the rent is. payable 
out of every portion of the premises demised. There 
is a doctrine for which authority can be found, 
however, that * * where it can be proved that 
cartain ‘portions of the rentare specifically assessed 
and appropriated to certain -parcels of the demised 
land and in respect of -a distinct parcel of. which 
the reat is specified there is an eviction by the 


(18) 90 Ind. Cas. 47; A I R 1925 Oal. 1187;420 L J 
66. Beek, Os Back doles 

(19) 98 Ind. Cas, 215; AIR 1926 Oal, 1226; 44 O L 
J i9 


i91. 
(20) 119 Ind,-Oas,297;A IR 1929 
W N 367; Ind, Rul, (1928) Cal, 777, 
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landlord, the landiord is entitled toreceive, notwith- 
standing the--eriction, his rent in respect of the 
other portionsvof.;the land which are separately and 
specifically asséssed for rent” = . 
As I understand thess observations they 
do not purport to lay any weight on the 
factor of lump rental or rate of rent per 
bigha but on the question whether the 
tenancy isin fact divisible into separate 
parcels separately and specifically assessed 
to -rent. - This is exactly what was said in 
Harro Kumari v. Purna Chandra (4), to 
which reference has already been made. 
And this, in my opinion, is the correct 
view to, takè of the matter. In Mahim 
Chandra “v. Karam Ali (21), and Abhoy 
Charan Sen v. Hem Chandra. Pal-122), the 
observatiòns of the Judicial Committee in 
Katyayani’s case (16) have been taken to 
mean that where there is a lump rental 
and the tenant has been dispossessed by 
the landlord from a part of the holding, 
the entire rent may or must be suspended. 
In Sajjad Ahmad v. Troilakhya Nath 
(23), which was a very special case, the 
Settlement Officer having found a tenancy 
in respect of the land, in actual occupa- 
tion of the tenant with a “rental which 
was fixed by him as fair, the doctrine of 


‘suspension of rent wes not applied, Ran- 


kin, C.J , observing: ses i 

“The doctrine of suspension of rent depends solely 
upon this that the rent due is an entire sum in 
respect of the land demised, . . It appears 


-to me that unless we are to set. aside the, Settle- 


ment Odicer’s decision and give no effect to it at 
all it must -be held that in respect of tha 21 bighas 
found that the fair and equitable 
rent is Rs. 18: in other words, the entirety of the 
original rent is inconsistent with and has been 
finding of the Settlement 

Officer", . aa H PE Ppi 
In Ebadali-v. Fatima- Bibi (24), which 
was a case- of dispossession by the land- 
lord, but the stipulated: rent was a cer- 
tain- rate per bigha it- was held that the 
not applicable. In Kali 
Kumar v. Ananda Chandra 108 Ind.Cas. 589 
(25), the distinction between the two class of 


-cases was again pointed out, it being observ- 


ed that neither Ka'yayani's case (16) nor the 


‘case of Sushil Kumar v. Rajani Kanta (17), 
‘were casesin which there was dispossession 
_ but were cases in which the tenants never 


obtained possession, 


(21) 119 Ind. Cas. 132; AIR 1929 Cal. 516; 336 
W N501; Ind. Rul. (1929) Cal. 740. 


(22) 123 Ind. Oas 653; A I R 1929 Cal 568; 57 O 


137; 33 O WN 715; 490 LJ 595; Ind, Rul. (1930) 


Cal 349.. i i : 
: (23) 116 Ind Oas. 375; A I R 1928 Cal 


479; 55 Q 
484; 32 O W N.472, ` ' 


" (24) 100 Ind. Cas. 501; AIR 1927 Cal, 951, 


(25) 108 Ind, Ons, 589, : 


402 


. I have- carefully considered - all the -de- 
cisions referred to above. My own view 
“is that Katyayani's case (16) should not 
be interpreted as laying down anything 
beyond what it actually says. It says that 
in cases where the tenant has not been 
put in possession of a part of the subject 
leased and the rent is a lump rent for 
the whole ‘land leased treated as an 
‘individual subject, the doctrine has been 
applied. As their Lordships did not express 
any disapproval of this application it may 
‘be assumed that in such cases it may 
with propriety be applied. It says then 
‘that the doctrine has no application to a 
‘case where the stipulated rent is so much 
per bigha. This.passage in my opinion 
‘should not be read as detached from the 
passage which precedes it; the result, 
in my opinion being that what was 
meant was that the doctrine has no 
‘application to a case where the tenant has 
‘not been put in possession of the whole 
‘land leased but the stipulated rent is so 
„much per bigha. I am clearly of opinion 
that their Lordships never intended to say 
anything in approval or disapproval of the 
‘applicability of the doctrine in cases of 
dispossession or eviction by the land- 
lord. 
Next,.I think there is a clear distinc- 
_tion between the two .classes of cases 
to which I have already referred and 
which was very clearly pointed out by 
“N. R. Chatterjea, J., in the case of Narendra 
Chandra Lahiri v. Manindra Chandra 
Nandi, (14), and that distinction should be 
“borne in mind in applying the decision 
“in Katyayani's case (16) to any particular 
case. Thirdly, I am of opinion that where 
“dispossession or eviction by the landlord 
_is found, no consideration whether the 
rental is a lump rental or a rental at 
a certain rate per bigha or acre enters 
into the question. The real test in such 
‘cases is what was laid down by Page, J., 
in the case of Dhirendra Nath Roy v. Bha- 
-batarini Debi (20): Was it one indivisible 
tenancy and was there interference by the 
landlord with the due enjoyment of the 
premises or any part of them? I think, 
however, that in deciding on this test one 
may consider whether the tenancy consists 
‘of separate mauzahs or parcels of land 
.separately assessed to rent or whether the 
tenancy is in fact, and not in law only, 
divisible or indivisible. In other words, 
‘my view is that the mere fact that the 
tenancy is governed by one lease and so 
jn law may be regarded as one tenure is. 
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not enough; what has to be seen is whe- 
ther in fact, the parcels are such that 
deprivation from one necessarily interferes 
with the due enjoyment of the others. 
This is a distinction which was clearly 
explained by Maclean, C. J., and Banerji, J , 
in Harro Kumari v. Purna Chandra (4). 
As Rankin, C. J., has pointed out 

“the doctrine of suspension of rent solely depends 


upon.this that the rent due is an entire sum in 
respevt of the land demised.” 


Is it to be said that the rent fixed for 
a particular tenancy is not an entire sum 
in respect of the land demised, simply 
for the reason that in assessing it a rate 
per bigha or acre is- taken ‘as the basis 
of the ‘calculation and that rate is men- 
tioned in the lease? As observed by 
Page, J.: 

“It is not possible for tbe landlords to assert 
that any portion of the rent is payable in respect 
of any portion of the premises for in law every 


pice of the rentis payable out of every porticn of 
the premises demised,” 


Fourthly, I am of opinion that if it is 
to be held that where rent is assessed at 
a rate per bigha, the dcetrine will not 
apply though it be a case of dispossession 
or eviction by the landlord, the doctrine 
will fail to achieve i:s object in a vast 
majority of cases and will offend against 
the elementary rule that a party cannot 
‘be permitted to apportion his own wrong. 
‘The doctrine has been applied in this 
country for well over 60 years now, and 
should not be rendered nugatory by im- 
posing on it a restriction ofthis character. 
‘In my judgment, therefore, even though 
this were a case in which a rate per bigha 
or acre was the basis of calculation, the 
Subordinate Judge, upon the findings as 
I read them, was entirely justified in 
ordering a suspension of rent. Iam prepar- 
ed, however, to treat the rental as a lump 
rental, as has been found by the courts 
below. The result is that in my judgment 
this appeal should be dismissed with ccsts. 
Leave has been asked for preferring 
an appeal under the Letters Patent and I 
grant it. 

N. Appeal dismissed. 
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Criminal Procedure Code (Act V of 1898), 2, 489 


1933 7 


Interlocutory order—When can be interfered with in 
revision—Penal Code Act XLV of 1860), ss. 108, 109 = 
Allegation of use of motor car for abduction ~ Owner 
of car, if an abettor—Offence not committed—S. 109, 
af applies. 

Although a Oourt of Revision should be most re- 
luctant to interfere in a pending case but where, 
upon the alleged facts, thereis no justification for 
the charge against the accused, he should notfor a 
moment longer than is necessary be allowed to re- 
main in the position of a person accused of an 
offence and forced to defend himself against a 
charge which there is no legal evidence t> establish; 
Jagat Chandra Mozumdar v. Queen-Emprcss (1) 
Hari Charan v. Girish Chandra Sadhukan (2) and 
sanga tlc Nageshappa (3), relied on. |p. 403, 
col 1, - 

Where it is alleged that a person's motor 
was used for an  abducticn, ‘unless there 
is some evidence thatthe motor car was so used 
with his knowledge or under his orders, then thé 
mere fact that his motor car was used certainly 
does not bring him within’the definition of abet- 
ment. Where, however, the abduction was never 
committed, s. 10%, Penal Code can have no applica- 
tion. s ; 

Criminal Revision application against an 
order, of the fourth Additional Magistrate, 
Rangoon, dated March 30, 1933. à 

Mr. U Myuit, for the Applicant. 4 

Mr. U Sein Tun Aung, for the Opposite: 
Party. 

Order.—The facts connected with this 
application have been fully set out by the 
learned District Magistrate in his order 
of reference, and I do not propose to 
repeat them. Two points arise for consi- 
deration on this application. The first 
is whether this court can interfere in what 
is an interlocutory order, viz., tthe order of 
the Magistrate dirécting process to issue 
against the applicant; and the. second is 
as to whether, if interference is legally 
possible, it is justifiable in the present 
case. It has been repeatedly laid down 
that a Court of, Revision should be most 
reluctant to interfere in a pending case 
but where, upon the alleged facts, there 


car 


is no justification for the charge against’ 


the accused, he should not for a moment 
longer than is necessary be allowed to 
remain in the position of a person ac- 
cused of an offence and forced to defend 
himself against a charge which there is 
no legal ‘evidence to establish: See Jagat 
Chandra Mozumdar v. Queen-Empress (1), 
Hari Charan v. Girish Chandra Sadhukan 
(2) and Queen-Empress. v. Nageshappa (3). 
Oonsequently if there are any allegations 
of fact to support the charge which has 
been brought by the respondent against 


the applicant, then I shall not be justified 
(1) 26 U 786;30 WN 191, i ‘ 

3 (2) 7 Ind Oas, 747; 33 O 68; 11 Or, LJ 525,130 L 
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in interfering; but it- is my duty ‘to in- 
terfere and to quash the proceedings of 
the Magistrate if, even were all the allega~ 
tions set out inthe complaint and in the’ 
examination of the respondent upon her 
complaint to be proved, they would not sut- 
stantiate the charge which she has made 
against the applicant. : 
When one turns to the complaint itself 
one finds therein two allegations of fact 
only which might possibly connect this 
applicant with the allegation that certain 
oher persons have attempted to abduct 
the respondent. Oneisthat his motor car 
was used for the purpose of this abductioa. 
But unless there is some evidence that, 
this motor car was so used with his know- 
ledge or under his orders, then the mere 
fact that his motor ear was used cer- 
tainly does not bring. him within the 
definition of abetment. I would add that 
in any case s. 109, Indian .Penal Code 
could have no application as the abduction 
was never committed. The other-is that 
the line of defence setup by the persons. 
who are charged with having -attempted to 
abduct the respondent is that they 
acted not on their own account but at, 
the instance of the present applicant. 
Itis admitted that so farthis allegation, 
rests upon a statement made from the, 
Bar by learned Counsel for those accused, 
by which statement the accused themselves 
in a criminal trial are not of course, bound. 
Further than that, if this be so, this 13 not 
a reason why the present applicant should. 
be tried together with the persons who 
actually carried out the abduction, but is, 
on thecontrary,a reason why he should be 
tried separately from them, and why com- 
plaint against him should not be laid 
until itcan be supported by some specific 
allegations of fact 'showing that the 
offence was committed at his instance: cf. 
Azimuddin v. Emperor (4). AN 
When one turns to the examination on 
oath of the respondent, one finds that ‘it 
contains n> allegation of fact at:all relevant 
fo the alleged offence of abetment of 
abduction. It consists of argument, sur- 
mise and conjecture. There is nothing in 
the statement which, as an examination of 
the complainant recorded under the - pro- 
visions of s. 200, Criminal Procedure Code, 
should have been recorded by tne Magis- 
trate, and on this statement the complaint 
ought to have been dismissed, It would 
certainly - be unjust to compel the ap- 
(4) 21 Ind. Cas, 163; 7 LB R 68,14 Or, LJ 563; 6 
Bur, L T 191, -= = oy ` 
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plicant to stand his trial, when the res- 
pondent, in. her complaint and statement 
on oath, has made no allegations of fact 
which would, if proved, consitute a ceri- 
minal offence. The proceedings of the 
Fourth Additional Magistrate of Rangoon 
in his Criminal Regular No. 147 of 1933 
are therefore quashed, and the complaint 
of March 17, 1933, cn which those proceed- 
ings were initiated, is dismissed. U, Sein 
Tun Aung, who is appearing for the 
respondent in this litigation, has objected 
to certain remarks made by the learned 
District Magistrate in his order of reference. 
These remarks are tothe following effect: 

| “In the circumstances outlined.above, it seems to 


me that the filing of the fresh complaint comes very 
near "sharp practice.” 


Tagree that this is a reniark which ought 
not to haye béen made. Earlier in his order 
of reference the District Magistrate has 
stated that U Sein Tun Aung pointed out to 
him that he had originally made a mistake 
in approaching the Sessions Judge to order 
the applicant to be joined as a co-accused 
and that for that reason he filed the direct 
complaint. As this, complaint was filed 
after his application to the Sessions 
Judge had been disposed of, and after he 
had realized that the learned Sessions 
Judge had no jurisdiction whatever to 
order cognizance of any offence to be 
taken against the applicant, it certainly 
cannot be termed “sharp practice” when 
learned Counsel has merely taken advant- 
age of the only legal method open to him 
of getting process issued against the ap- 
plicant, and which was the method which 
he ought to have pursued in the first 
instance, viz., that of laying a complaint 
before a Magistrate. In filing this 
complaint it is plain that U Sein Tun 
Aung acted under instructions to take 
proceedings against the applicant and in 
the only way which was open to him under 
the law. 


N. Proceedings quashed. 
NAGPUR JUDICIAL COMMISSIONER'S 
$ COURT. : 
Second Civil Appeal No. 663 of 1930. 
August 2, 1933. 
STAPLES, A. J. ©. 
’ FATERAM AND OTHERS— PLAINTIERS— 
APPELLANTS 
: versus 
JANAK AND ANOTHER—DEFENDANTS— 
7 RESPONDENTS. 
C. P. Land Tenures—Muafi khidmati lands, nature 


of—Difference between muafi khidmati and muafi 
khairati lands—Wajib-ul-arz—Tachakri maf, REON 
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ing of—C,P, -Land Revenue Act (II of 1917), ss. 
70, 79—Mere note by Revenue Inspector as to nature 
of tenancy—Hvidentiary value of, 

Muafi khidmati lands are lands held in lieu of 
services, and persons holding such lands are usually 
village servants or ‘malguzar’s servaots Muafi 
khairati lands, on. the other hand, may be 
lands held free in lieu of service on condition of 
service by persons whoare not tenants, or they may 
be lands held by. persons who are tenants, but by 
favour ofthe malguzar hold the lands rent free or 
at alowrent The difference between land-given on 
condition of service and land given to a tenant, 
which is to be heldrent free as long as the tenant 
performed certain services is that if the tenant ceases 
to perform service in the latter caces, the , landlord 
is entitled to recover theassessed rent, though he 
cannot eject the tenant: Wasudeo Gharpure v. 
Ganu Kunbi (l, relied on. ~ 

Where a. wajib-ul-arz contains a remark “ ta- 
chakri maf", it may as well apply to a tenant who 
held land rent free as long as he performed certain 
services -as toa servant or licensee who held land 
only on condition of service; in fact, itis more ap- 
plicable to the first case. f ý 

A mere note made by a Revenue Inspector in a 
copy of.the jamabandi to the effect that certain 
lands were formerly recorded as ‘muafi khairati', 
Put that in a particular year, there was a change 
and the holders were recorded as malguzar’s{servants, 
has no evidentiary value. When an entry is made 
during the pendency of the suit in respect of that land, 
the entry may be corrected if it is found indorrect. 

Second Civil Appeal against the decree 
of the Additional District Judge,‘Bilaspur, 
in ©. A. No. 57 of 1930, dated August 6. 
1930, «rising out of the decision in C: 5. 
No. 142 of 1929, inthe Court of the First 
Sub-Judge, Second Class, Bilaspur, dated 
January 31, 1930. 

Mr A. Razak, for the Appellants. 

Mr. D. N. Choudhry, R. B,, for the Re- 
spondents. . i A | 

Judgment.—The appellants, who are 
the malguzars of Mouza Kera in the Janjgir: 
Tahsil of the Bilaspur District, brought a 
suit against the respondents for possession 
of certain tenancy land on the allegation 
that. that land was given to the respondents 
in lieu of service as barbers and that the 
respondents having ceased to, work as 
barbers were liable to eyiction. The 
éuit was dismissed by the trial ‘Court and 
an appeal preferred was also dismissed by 
the Additional District Judge. They have 
now preferred this second appeal. _ 

Jt has been clearly proved by the evi- 
dence on record, even that adduced by the 
appellants, that not only the respondents, 
but their father and grandfather were in 
possession of the land in suit—possibly also 
even their great-grandfather, as appears 
from the statement of one of their own 
witnesses. At any rate, continuous posses- 
sion since the settlement of Mr. Chisholm 
in 1868 has been established, It is true 


that both Rati and Sheonath have been 
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proved to have been working es barbers 
and that they did not pay rent for the 
lands in suit, their service being taken in 
lieu of rent. At the same time that is not 
sufficient for holding that they were mere 
village servants and that they were not 
tenants: on the contrary, as held by the 
lower Courts, the entry in the settlement 
papers. of two settlements, namely, of Mr. 
Chisholm and Mr. Hance, would go toshow 
that they were .tenants. 

The real point at issue is whether the 
respondents were tenants, whose rent was 
remitled in lieu of service, or whether they 
were only servants who were given lands on 
condition of service, which land was to be 
resumed when the service was discontinued. 
The courts below have found that the 
respondents were tenants, and that finding 
appears to be supported by the evidence. 
The learned Counsel for the appellants has, 
however, referred to an entry in the wajib- 
ul-arz, which was filed as Ex. P-2. That 
eniry runs as follows :— . 

“177 —Rati Nai Sakin Deh—area 11.34 
acres—ia-chakri maf.” ey = 
It was argued that that entry in the 
wajib-ul-arz, which is the only conclusive 
evidence in the matter,. as being part of 
the Record of Rights of the-village, shows 
that Rali was only a village servant and 
held lands on condition of service. It was 
further argued that, as this important piece 
of evidence has been disregarded by the 
lower Appellate Court, the finding of that 
court, which isa finding of fact, was not 
binding upon this court. I am not, however, 
pressed by the argument, and in the first 
place I would point out that the remark 
“ta-chakri maf? might just as well apply 
to a tenant who held land rent free as long 
as he performed certain services as to a 
servant or licensee who held land only on 
condition of service: in fact I think it is 
more applicable to the first case. Further 
I would point out that the entry in the 
settlement parcha (Ex. D-2), which is in 
favour of Rati and relates to the fields now 
in suit under the serialnumber 177, shows 
that land was held muafi khairatt. 

Now, there is a difference between muafi 
khairati and muafi khidmati, and in this 
connection I would refer to pp. 76 to 80 of 
the Law of Tenancy in C. P. by Barve. 
Muafi khidmati lands are lands held in lieu 
of services, and persons holding such lands 
are usually village servants or, as they are 
now recorded, malguzar’s servants. Muafi 
khatrati lands, on the other hand, may be 
lands held free ir lieu of service on condition 
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ofservice by persons who are not tenants, or 
they may be lands held by persons who are’ 
tenants but by favour of the malguzar 
hold the lands rent free or at a low rent. 
The question, therefore, is one of fact whe- 
ther the person, in whose favour fields have 
been recorded as muafi khairati, is a tenant 
or not, In the present case there is a clear 
finding of both the lower Courts that the 
respondents and their ancestors were ten- 
ants, and I see no reason why that finding 
should now be disturbed in second appeal. 
I would further point out that the appel- 
lants’ own evidence, especially that of their 
witness Nandoo (P, W, No. 3), would go to 
show that the finding is correct. 

As regards the two cases cited by the 
learned Counsel for the appellants and 
referred to in the judgment of the lower 
Appellate Court, namely, Wasudeo Gharpure 
v. Ganu Kunbi (1) and Ramkrishna v. Soma 
(2), I would state thatthe latter decision is 
not applicable to the present case, because 
it has been found as a fact that the re- 
spondents are tenants and-not mere village 
servants; whilst, as regards the former 
decision, I would refer to p. 191, which 
has also been referred to by the lower 
Appellate Court,- and where Stanyon, A. J. 
C., has pointed out the difference between 
land given on condition of service and land 
given toa tenant, which isto be held rent 
free as long as the tenant performed certain 
services. This clearly applies to the present 
case, and I would hold that, if, as the ap- 
pellants allege, the respondents have ceased 
to perfurm their service as barbers, then 
the appellants, though they cannot eject the 
respondents, are entitled ‘to recover the 
assessed rent from them. 

* Lastly, the learned Counsel for the appel- 
lants referred to a note apparently made 
by a Revenue Inspector upon a copy of the 
jamabandi for 1928-29, (Ex. P-8), which is 
to the effect that the lands were formerly 
recorded as muafi khairati, but that in the 
year 1922-23, there wasa change and the 
holders Janak and Mahesh were recorded 
as malguzar's servants. It may be noted, 
however, that the note is only a note made 
by a Revenue Inspector and has not been 
proved in any way, and the appellants failed 
to file any of the papers of the current 
settlement or any order passed by the 
Settlement Officer in the matter under s. 70 
or 79 of the Land Revenue Act. I do not 
think, then, that the mere note of the Re- 
venue Inspector can have any evidentiary 


1)3 NL R 185, 
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-,value, and I -would-further add that, if an 
“a entry has been made recording the respond- 
ents as village servants or malguzar’s 
servants at the current settlement, that 
entry would appear to be-incorrect in view 
of the evidence - recorded in the present 
litigation and, asthis suit or appeal was 
pending at the time the entry or order 
WAS made, I-think it, may be correct- 
e $ ` . 
.I am of-opinion, then, that there is no force 
in the appeal and that the decision of the 
courts below is correct. J, therefore, con- 
firm the decree of the lower Appellate 
Court- and dismiss the appeal. Costs of the 
appeal will’ be borne by the appellants. 
Other costs as ordered by the lower Appel- 
late Court. f 


N, 4 Appeal dismissed. 


— raman 


PATNA HIGH COURT. 
Criminal Revision Petition No. 29 of 
Bt 1933. . cage be 
- September 15, 1933. 
“MUHAMMAD Noor, J. 
DIGAMBER RAMSINGH — 
PETITIONER 


< VETSUS > 
EMPEROR—Oprosire PARTY. 
Criminal Procedure Code (Act V of 1898), ss. 138, 
139-A— Proceedings under s.-188—Preliminary enquiry 
before appointment of Jury—Necessity of—S 189-A, 
Scope and object of— Jury, if competent to decide the 
existence of a public highway. 
< In proceedings under s. 133, Criminal Procedure 
Code, before the - appointment of the Jury, there 
ought to be a prelimmary enquiry contemplated by 
8. 189-A, Criminal Procedure Code. The object of 
s. 139-A is that before the Criminal Court passes an 
order which is irrerocable there must be grounds to 
believe thatthe objection against the passing of the 
order has no substance.. Before a serious enquiry is 
started by the Magistrate or before the Magistrate 
proceeds to appoint a Jury, a summary preliminary 
enquiry is essential and that js provided in 5.139-A 
of the Criminal Procedure Code, namely, anenquiry 
to find out whether there isany subsiance in the 
objection Jf there is reliable evidence available in. 
support of the ‘denia] of existence of public right, 
etc., the Magistrate must stay his proceedings. 
Under s. 139-A the Jury is not competent to decide 
the existence of a public highway. Mahadeo Lal v. 
Hossaini Pandey (1), relied on. s 
- Criminal Revisión Petition from an order 
of the Sessions Judge, Cuttack, dated July 
17, 1983, upholding that of the Sub- 
Divisional Magistrate; Khurda, dated June: 
16, 1933. - oi 5 o 
--Mr.-P. Misra, for the Petitioner. 2 
,Judgment.—This° 1s -an ~application 
directed against an order of ihe Sub-Divi- 
sional Officer of Khurda; making absolute an 
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order under s. 133 of the Criminal Pro- 
cedure Code, on the finding of toe Jury 
appointed under s. 138 of the Code. An 
application to the Sessions Judge for a 
reference to this court was refused. The 
application for revision io this court was 
filed before the learned Registrar of the 
Cuttack Cirenit Court who has ordered it 
to. -be placed before this court at Patna; 
Rule was issued by Mr. Justice Fazl Ali 
and it has come up for hearing before me, 
Nobody appears to show cause. 

The learned District Magistrate has refer- 
red to the explanation submitted by -the 
Sub-Divisional Officer who in his turn 
refers to the explanation submitted by him 
to the learned Sessions Judge which is 
dated June 23, 1933, and I have carefully 
considered it. 

It appears that the petitioner has added 
a room to his house. It is alleged that this 
‘addition obstructs. a public path. There 
was-a report by the Sarbarakar-on which 
a proceeding under s. 133 of the Criminal 
Procedure Code was started.. “Later on 
there was a report by: the Police on which 
a second proceeding under s.144 of the 
Code was started. There was -an enquiry 
by a Tehsildar and on the strength of his 
report the order under s. 144 was made 
absolute against the petilioner and he was 
directed io remove the obstruction. On 
revisin the District Magistrate set aside 
the order under s. 144 and directed the 
Sub-Divisional Magistrate to proceed with 
the case started under s. 133 of the Code 
of Criminal Procedure. On a date fixed 
after the order of the District Magistrate, 
namely, on May 11, 1933, the petitioner 
appeared and applied for the appoiniment 
ot a jury. The jury was forthwith ap- 
pointed, and it was on their decision 
that the order complained of has been 
passed. 

The order is altacked on two grounds: 
fist that before the appoiniment of the 
jury there ought to have been a preli- 
minary enquily coniempiated by s. 139-A 
of the Criminal Procedure Code, and, 
secondly, that the appointment of the jury 
was irregular. In my opinion, the proceed- 
ing of the learned Magisirate must be set 
aside at least on the first of these iwo 
grounds. Section 139 A is a newly added 
section under the amendmenis made in ihe 
year 1923. The object is that before ihe 
Criminal Court passed an order which is 
irrevocable there must be grounds to believe 
that the objection against the passing of 
the order has no-substanee: The procedure 
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prescribed under Chap. X of the Code is 
shortly this. On receipt of a report or in- 
formation a Magistrate competent to pro- 
ceed under this Chapter is to issue a con- 
ditional notice for doing certain things ete. 
The person against whom such order is 
issued has three alternatives, either (1) to 
comply with the order or (2) to show cause 
against the order or (3) to ask for the 
appointment of a jury. Ihe does neither 
of these three acts he is liable to be punish- 
ed under s. 188 of the Indian Penal Code. 
If he complies with the order the matter 
ends there. If, however, he objects to the 
order, he must adopt either of the two 
courses, namely, either to show cause which 
means asking for an enquiry by the Magis- 
trate or ‘to ask for the appointment of a 
jury. The enquiry by the Magistrate is 
contemplated under s. 137 of the Criminal 
Procedure Code and the appointment of a 
jury and enquiry by them and order 
thereon are contemplated in ss. 138 and 
139 of the Criminal Procedure Code, but 
before a serious enquiry is started by the 
Magistrate or before the Magistrate pro- 


ceeds to appoint a jury a summary pre- ` 


liminary enquiry is essential and that is 
provided ins. 139-A of the Criminal Pro- 
cedure Code, namely, an enquiry to find 
out whether there is any substance in the 
objection. If there is reliable evidence 
available in support of the denial of 
existence of public right, ete., the Magis- 
trate must stay his proceedings. It should 
further be observed that under s. 139-A 
the jury is not competent to decide the 
existence of a public highway. The view 
which I have taken is supported by a deci- 
sion of this court in Mahadeo Lal v. 
Hossaini Pandey, 120 Ind. Cas. 289 (1). 
There has also been some irregularity -in 
the appointment of the jury, but I do not 
think that that by itself would have beena 
ground for setting aside the proceeding. 

The result is that the order of the learned 
Magistrate is set aside. He should proceed 
from the stage at which the case was on 
May 11, 1988. He should first satisfy him- 
self on the lines contemplated in s. 139-A 
of the Code of Criminal Procedure and 
. should then proceed to appoint a jury or 
otherwise dispose of the case according to 
law. 

N. Order set aside. 


“ (1) 120 Ind. Cas 289: 3L Or. L J53; 
(1930) Pat, 1; A LR 1930 Pat. 199, 
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SIND JUDICIAL COMMISSIONER'S 
ee _COURT. 

Criminal Revision Application No. 19 
of 1933. 

April 24, 1933. 

` FERRERS, J. O., anp ROPCHAND, A. J.C. 

RASOOLBUX GAZI KOLACHI 
AND ANOTHER—APPLICANTS 
VETSUS 
EMPEROR—Obppcsite Party. 

Criminal Procedure Code (Act V of 1898), 8. 587— 
Assistant Collector ordering Mukhtiarkar to take action 
under Penal Code (Act XLV of 1860), s. 188— 
Tapedar filing complaint—Irregularity, if cured— 
Bombay Land Revenue Code (Act V of 1879), s. 142— 
Fine imposed under—Conviction, nature of. 

The accused was served with an order under 
s. 141-(B), Bombay Land Revenue Code, restraining 
them from removing their produce without the 
written permission of the mukhtiarkar. A part of 
the produce was removed-in disobedience of the 
order. The Assistant Collector then passed the fol- 
lowing order, “ if the man will beable to pay the 
fine under s. 142, Land Revenue Oode, eanction is 
hereby accorded for such prosecution; but if the 
mukhtiarkar thinks that he willnot be able to pay 
the fine, it is better to prosecute him under s. 18t, 
Penal Code”. But the mukhtiarkar did nothing in 
the matter while the tapedar took action under 
s 188, Penal Code, even though theland revenue 
due by the accused could have been recovered from 
the amount deposited by him before prosecu- 
tion : ‘ 

Held, that the accused was seriously prejudiced 
by the irregularity in that the tapedar acted and 
that the irregularity was not cured by 8. 537, Orimi- 
nal Procedure Coae. 

A conviction under the Penal Code stands ona 
different footing froma fine imposed under the Land 
Revenue Code. h 

Mr. Hashmatrat the 
Applicants. 

Mr. C. M. Lobo, for the Crown. 

Judgment.—the applicants are father 
and son; and are zemindars. Both ofthem 
were served with an order under s. 141 (B), 
Land Revenue Code, restraining them from 
removing their produce without the 
written permission of the mukhtiarkar, as a 
certain amount was due by them to Govern- 
ment as land revenue. It was alleged 
that they had removed a part ofthis prc- 
ducein disobedience of that order. Ona 
report being made to the Assistant Col- 
lector that action be taken against them, 
the applicants, under s. 142, Land Revenue 
Code,. the Assistant Collector passed the 
following order: ` 

“jf the man will be able to pay the fine under 
s. 142, Land Revenue Code, sanction is hereby 


Gianchand, for 


‘accorded for such prosecution; but if the mukhtiarkar 


thinks that he will not be able to pay the fine, itis 
better to prosecute him under 8. 188, Indian Penal 
Code.” ; 


This order evidently contemplated pro- 


‘ceedings béing taken against one of the 
- applicants. 


Now ‘the proper officer to 
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decide whether’ the prosecution should be 
launched against. any of the applicants 


“under s. 188, Indian Penal Code, was the 


mukhtiarkar and in the event of his decid- 
ing to do so it was incumbent upon the 
said officer to file the prosecution himself. 
But it appears that the mukhtiarkar himself 
did nothing in the matter. As observed 
by the trial Court there is no note made 
by the. mukhtiarkar that the applicants 
were not in a position to pay the fine 
which may be imposed: on them under s. 142, 
Land Revenue Code. Nor has the mukh- 
tiarkar presented the complaint under 
s. 188, Indian Penal Code, as required by 
the provisions of s. 195, Criminal Proced- 
ure Code. The complaint was filed by the 
Tapedar Walidino and the learned Magis- 
trate, while holding that the applicants 
were guilty of the offence with which they 
were charged, has observed : 

“No evidence has been adduced to show that the 
disobedience caused or tended to cause any obstruc- 
tion, annoyance or injury to any person lawfully 
employed. I can only infer the annoyance tothe 
mukhtiarkar to the extent to which his own order 
was disobeyed Mere disobedience of order under 
s. 141-B was to be penalized under s. 142, Land 
Revenue Code, wherein a special provision exists for 
the purpose. The sanction order (Ex ©) is nota 
final decision; it is conditional. The tapedar's note 
on it that the accused were not able to pay fine 
under s. 142, Land Revenue Code, was most mislead- 
ingin face of his admission that befcre the prosecu- 
tion was launched on February 21, 1532, he had 
received Rs 650 on January 2, 1932, which ke 
credited to takavi but as required by ss. 338 & 140, 
Land Pexenue Code, he should have deducted out 
of it the Jand revenue demand because the land 
revenue for the current year was a permanent charge 
on the crop and wasto be recovered in preference to 
all other claims from the crop of the land which has 
been sold........... Had this fact not been suppressed 
by the tapedar and bad he credited the land revenue 
demand, the cause for the sanction of the prosecution 
would have disappeared. * * * Under 8.195 (a), 
Criminal Procedure Code, the cognizance of the 
offence under s -]8&, Indian Penal Code, is to be 
taken on the complaint in writing of the public servant 
concerned or some other public servant to whom he 
was subordinate. “I feel that the complaint in this 
case should have been preferred by the mukhtiarkar 
in writing and not the tapedar whose doing cannot 
be said to be bona fide in view of his misleading 
note.” ‘ 

For the reasons stated above the learned 
Magistrate has imposed a nominal Ane 
on. each of the applicants’ of Rs. 10. The 
main grounds’ urged by the applicants in 
the Sessions Court and before us are that 
the complaint filed by the tapedar was 
without authority and without jurisdiction; 
that the only person who could file the 
complaint was the mukhtiarkar and that 
had he applied his mind to the circum- 


-stances of this case he would not have filed 


the complajnt at all, The applicants were 
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not only not impecunious but they had 
as a matter of fact, as found by the trial 
Magistrate, paid a sum of Rs. 650 before 
the date of the prosecution, and if the 
tapedar so wished he could have recovered 
from thisamount the land revenue for the 
recovery of which the order under s. 141-B, 
Land Revenue Code, had been passed. 
In dealing with this point the learned 
Seesions Judge has expressed the. view that 
the fact that the complaint was filed by 
the tapedar and not by the mukhtiarkar 
is amere irregularity sufficiently cured by 
the provisions of s. 537, Criminal Procedure 
Code, and that asthe applicants had not 
taken objection at the earliest opportunity 
in’ the lower Court, he would not inter- 
fere. 

We are afraid we cannot agree with this 
view. The applicants have been seriously 
prejudiced by this irregularity, assuming 
thatit is a mere irregularity. The tapedar 
has acted, in a high-handed manner. He 
had some grudge againstthe applicants. 
Had the mukhtiarkar, ihe officer respon- 
sible applied his mind to the circumstances 
of this case, it is more likely than not that 
he would not have filed a prosecution 
under s. 188, Indian Tenal Code. Weare 
not now concerned with the question whe- 
ther the applicants or any of them could 
have been dealt with under the provisions 
of s. 141-B, Land Revenue Code, or if 
they had been so dealt with whether they 
would have been fined an equal sum or not. 
A conviction under the Penal Code stands 
on a different footing from a fine imposed 
under the Land Revenue Code. We ac- 
cordingly set aside the ccnvicticn and sent- 
ences and order the fines, if paid, to be 
refunded. 
oN. Conviction set aside. 


PATNA HIGH COURT. 
Appeal from Appellate Decree No. 1673 cf 
1932. 

September 12, 1933. 

KULWANT SAHAY, J. 
BHAGWAN DUTT AND oTHERS—APPEL LANTS 
x versus 

Babu ASARFI LAL MAHTA AND OTHRIS 

RESPONDENTS. 

Limitation Act (1X of 1908), s. 28—Suit for dec- 
laration that certain pathways were lands to which 
the public had a right—Whether governed by s. 28—, 
Wrong, f a continuing wrong. 

A suit for a declaration that certain pathways 
were Jandsto which the plaintiffs and the public had 
a tight, is governed by s. 23, Limitation Act and 


PAN 
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the wrong beinga continuing wrong no question of 
limitation arises An obstruction to the public path 
is a nuisance in itself and no length of user can 
justify an encroachment upon the public way. 
Hukum Chand v. Maharaj Bahadur Singh (4), appli- 
ed, Bharthiv. Madan Panda !5,, relied on [p. 409, 
col 2) 


Appeal from a decision of the Subordi- 
nate Judge, Darbhanga, dated August 1, 
1932, reversing that of the Munsiff, Madhu- 
wani, dated May 7, 1930. f 

Mr, R. Chaudhuri, for the Appellants. 

Messrs. L. K. Jha and A.C. Roy, for the 
Respondents. 7 


Judgment.—The only question in this 
appeal is one of limitation. The suit was 
for a declaration that certain plots of land 
were the gairmazrua am lands to which the 
plaintiffs and the public had a right. 

Two of these plots were rastasor path- 
ways, while the remaining two plots formed 
the bhinds of the pokhar or the tank. The 
obstruction was admitted; but is was al- 
leged that the obstruction had taken place 
much more than twelve years before the 
date of the suit. The Munsiff decreed the 
suit so far as regards the bhind was cən- 
cerned; but as regards the two plots 
constituting the rastas he dismissed the 
suit on a finding that the obstruction had 
taken place more than twelve years be- 
fore the, suit. The learned Subordinate 
Judge on appeal has held that s. 23ofthe 
Limitation Act applies, and the wrong 
was a continuing wrong and therefore there 
was no question of limitation. 


It is contended that the dispossession 
being complete more than twelve years 
ago, s.23 of the Limitation Act, had no 
application; and reliance is placed upon 
a decision of the Madras High Court in 
The Municipal Commissioner for the City 
of Madras v. Sarangpani Mudaliar (1). There 
the obstruction was caused to a public 
highway which had been encroached upon 
by the defendant who had'a house ad- 
joining the road. It was held that the 
defendant had beenin adverse possession 
and had acquired a right and the plaint- 
iffs’ action was ‘barred by limitation. The 
question however was considered by the 
Calcutta High Court in Nazim v. Wazidulla 
(2) where it was held that a wrongful 
interference with a right of way constitutes 
a nuisance and that it is a continuing 
wrong under s. 23 ofthe Limitation Act; 
and reliance was placed upon the decision 
of their Lordships of the Judicial Com- 


(I) 19 M154 
(2) 29 Ind, Cas, 385; 210 LJ 640. 
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- mittee in Rajrup Koer v. Abdul Hussain 
ae 


H 


(3). The obstruction there was to 


water-course : but it was pointed out by 


Mookherjee, J., that there was no distinction 
beiween the obstruction to a water-course 
and an obstruction to a pathwav. In a 
very recent decision of the Judicial Com- 
mittee of the Privy Council in Hukum 
Chand v. Maharaj Bahadur Singh (4) 
the decision in Rajrup Koer's case (3) was 
applied to certain acis on the part of the 
Swetamhbari Jains interfering with thè 
Digambaris’ right of worship on the Paras- 
nath hill and it was held that it was a 
continuing wrong as to which under s. 23 
of the Limitation Act, a fresh period begins 
to run at every moment of the day on 
which the wrong continues. In our court 
in the case of Bharthi v. Madan Panda (5) 
the opinion was expressed that an obstruc- 
tion to the public path is a” nuisance in 
itself and that no length of user can justify 
anencroachment upon ‘the public way. No 
doubt this obstruction was made in connec- 
tion with a proceeding under s. 133 of the 
Code of Criminal Piocedure ; but the 
view expressel there that no length of 
user can justify the encroachment brings 
ihe case within s.23 of the Act. In this 
view of the case, I am of opinion that the 
decision of the learned Subordinate Judge 
was correct. 1 $ 

The appealis dismissed with cosis. 

N. - Appeal dismissed. 

(4) 6 © 349. 


(4) 144 Ind. Cas 316; 14P LT 559; Ind. Rul 
(1933) P Oln7; AL R1933 P C 197; (1933) MW N 
862: 65 M LJ 163; 38 L’ W 306; (1933) A L J 1325; 
35 Bom. L R 990; 37C W N 1021: 12 Pat. 681. : 

(5) 105 Ind. Cas, 2343; A IR 1927 Pat, 265, 





CALCUTTA HIGH COURT. 
Civil Appeal No. 1753 of 1932. 
December 13, 1932. 
.MUKEBJI, J. 
LALIT MOHAN RAY AND otarrs— 
PLAINTIFFS—A PPELLANTS 
Versus 
KALI MOHAN SAHA AND orazrs— 

DEFENDANTS — RESPONDENTS, 
Navigation—Public navigable river, tests of—River 
navigable at a certain part—Construction of bridge 
higher up, but interfering with navigation in that 
bridge— Suitto restrain defendants from -constructing 

bridge — Whether-can succeed. KG 
A river is not- " navigable” unless it is navigable 
throughout the year for-ordinary beats used for 

commercial purposes. à h : 
In order to find out if a river is a public navigabl 

river what the-court is primarily concerned with ig 
the present condition of the channel, but to come to a 
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decision on the question of navigability an investiga- 

: tion into its past history is not without importance. 

Epi 411, col. 1.) 

7 In a suit to restrain the defendant from construct- 
ing a bridge over a river alleged to be a public 
.navigable river : : 

.. Held, that even though the channel may not be 
‘navigable near the site of the proposed bridge, yet if 
‘it was navigable at a spot further down and if the 
proposed bridge would interfere with the navigabili- 
ity of that portion, the plaintiffs could get the reliefs 
they wanted. | ar 

` Appeal against the decree of the District 
Judge, Dacca, dated July 4, 1932. 
<. Messrs. Atul Chandra Gupta, Charu 
Chandra Chowdhury and Phani Bhusan 
Chakravarty, forthe Appellants. . , 
` Messrs. S.C. Basak and Prakash Chandra 
Pakrashi, for the Respondents, 


Judgment.—The suit which has given 
rise to this appeal was instituted “by the 
appellants as plaintiffs for a permanent 
injunction restraining the defendants from 
constructing a bridge over a water course 
-which goes by the name of Haridhoa 
‘andfor a mandatory injunction ordering 
the defendants to remove such- portions 
‘of the bridge as have been already const- 
ructed. Theappellanits havé- been unsuc- 
cessful in both the courts below. It is 
not necessary to repeat here the facts of the 
.case which have been set outin detail in 
the judgments of. the courts below. The 
plaintiffs’ claim is based upon the allegation 
that the channel in question, or at least 
the part. of itfrom its mouth on- the 
Meghna. river up tothe point where, the 
:bridge is being constructed, is a public 
navigable river. The defence case is that 
the channel is not a river but only a 
khal which is neither- tidal: nor navigable 
all the year round, that for about six 
months in the year the channel remains 
fordable andduring the remaining months 
only small boats can pass through it, 
that the bed ofthe channel is not the prop- 


erty of the crown, and the public 
have no rights - of navigation over 
it. 


The appellants’ contentions, in substance 
are (1) that the courts below, in their endea- 
vour tofind out whether tha channel is a 
navigable one or not, have applied to the 
.case a test whichis not the real test for 
determining such a matter; (2) that the 
‘District Judge has been in error’ in sup- 
‘posing that the court inthe present case 
as not at all concerned with ‘an investiga- 
tion intothe past history of the channel 
but should confine itself to an examination 
‘of its actual condition at the present 
moment; (3) that certain documents from 
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which an inference in plaintiffs’ favour 
asregards the navigability ofthe channel 
and the rights of the publicinit might 
reasonably have been drawn have not 
been properly construed and their legal 
effect has been misconceived and (4) that 
certain other documents have been ignored 
or their legal bearing on the question has 
been overlooked. 

The findings of the courts below may be 
conveniently summarized here. The Munsif 
after a somewhat elaborate research arrived 
at the conclusion that the channel Haridhoa 
variously stated tobe a river ora khal 
was atone time a branch. of the big river 
Brahmaputra which had died out at various 
parts even before the Permanent Settlement, 
that at the time of Major Benneli’s Survey 
(1764-67) Haridhoa was connected with 
the river Lakshya by which name a por- 
tion of the river Brahmaputra used to be 
called, that such connection as Hari- 
dhoa had with Lakshya gradually ceased 
in courseof time; that there was positive 
evidence (Survey Maps of 1911-14) that 
about the years 1911-14 Haridhoa had no 
connection at all with the river Lakshya 
during the dry season; and that at the 
present moment the channel Haridhoa is 
not a channel connecting two navigable 
streams atitstwo ends, but that it gets 
its supply of water from the Meghna alone 
at one of its ends. He then found that the 
channel followsa serpentine course, meet- 
ing with obstructions, natural aswell as 
artificial, at various points and so only a 
part ofit at its mouth on the river Meghna 
is under the influence of the tides in that 
river. Onthe question of the present con- 
dition of the river he was not prepared 
to accept in its entirety the evidence 
adduced oneitherside. There is just a 
little conflict inthe conclusions that he 
has drawn from the evidence which he 
was prepared to rely on. But taking 
the finding which is most in favour of 
the appellants and overlooking the find- 
ings which may detract from it to their 


disadvantage it runs thus: 

. ©The portion of the river from the Meghna to 
the railway godown is tidal and at low tide in 
the dry season is navigable for small boats and 
during high tides for little bigger boats The 
portion of the river from the . railway godown up 
to Putia hat is navigable for only very small boats 
and this portion of the river is not tidal " 


It may bestated here that the site of the 
bridge is just beyond the first of these 
portions and lies in the second portion 
alittle beyond the railway godown towards 
the Putia side. : E 
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The District Judge, while agreeing with 
the Munsif in holding that navigability 
of the channel has not been established, 
has recorded his own findings which if 
anything, are less in favour of the appel- 
lants. His own findings have been express- 
ed thus:— 


“After a careful examination of the evidence 
Ihave come to the conclusion that so far as the 
portion above ‘the bridge is concerned, that is 
the portion between Putia and the bridge, the 
xiver'is impassable even for smal] boats during 
cartain times of the year. So far asthe portion bet- 
‘ween the proposed bridge and the Meghna is 
concerned the river is deeper and has more water, 
but it is impassable for ordinary boats of commerce 
‘during the dry season." 


Ib. is well settled now that a river is not 
navigable unless itis navigable throughout 
the year for. ordinary boats used for com: 
mercial purposes, A: much , higher test 
laid down in certain cases that navigab- 
jlity isto be determined with reference to 
steamers and big boats may perhaps be 
discarded. On the other hand, small 
boats ofthe description spoken to by the 
‘witnesses examined inthe caseon whose 
evidence apparently the courts below have 
acted would clearly not serve as a` test. 
- [have read the evidence which I was asked 
by the parties to-read, but I do not see 
that any wrong standard has been applied 
by either of the courts below. I do not 
think that the courts below whilespeaking 
of small boats meant to imply ‘flat bot- 
tomed pleasure boats, as has beensuggested 
on behalf of the appe!lants. Had they done 
so it might be -complained that they had 
misunde:stood the evidence. The appel- 
lant’s first contention, therefore, in my 
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‘judgment is not well founded. As regards: 


the third and the fourth contentions I have 
examined the several documents in ‘con- 
nection with which these contentions have 
been pressed but am unable tohold that 
the appellanis have any just cause for 
complaint. Nouseful purpose would be 
‘served by going into details. ' 

The second contentionI am -bound to 
say is not without foundation. It is quite 
true that what the court is primarily con- 
‘cerned with is the present condition of the 
channel, but’to come to a decision on the 
question of navigability, an investigation 
‘into its past history is not without import- 
‘ance. For if it be found that at onetime 
the channel was connected withtwonavig- 
able streams at its two ends it would 
not bean unreasonable inference to draw 
to hold thatit at thattime formed a part 
of an entire navigable system. That was 
indeed the Munsif’s finding. If.that find- 
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ing be correct, then even though that 
navigability might have partially dimin-- 
ished, the plaintiffs may justly ask that, 
what little is left is yet entitled to pro- 
tection. But even then what hasto be 
proved on behalf of the plaintiffs in order 
to entitle them to the reliefs that they have 
asked for is that at some places within 
this stretch ofthe channel the channel is 
still navigable allthe year round. But 
such a finding being impossible the 
omission on the partof the learned Judge 
to look intothe past history has occasioned 
no real prejudice tothe appellants. There 
isone other point on which the learned 
Judge’s judgment seems to me to be some- 
what faulty. He has observed : 

‘ "A great dealof evidence has been given to prove 
the navigability of the Haridhon in ita southern 
portions, that is near its - junction with the Meghna. 
The condition ofthe river near this side is of not 
much importance Its condition near about plots 
No. ‘2021. e. (the railway godown) and No. 183 (1. e. 


the bridge site) andhigher upis what has to be 
considered.” 7 


Thisremark is open to criticism. For 
even though.the channel ‘may not be 
navigable nearthe site of the proposed 
bridge yet if. it was navigable at a spot 
farther down and if the proposed bridge 
would interfere with ihe. navigability 
of that portion the plaintiffs could get the 
reliefs they wanted. But after all, the 
evidence relating to that portion also has 
been considered by the learned Judge 
andin his view, -with which I agree, in no 
partof the channel has navigability been 
established. The appeal is dismissed with 
costs. The application filed on behalf of 
the respondents is rejected. Leave toappeal 
has been esked for, but itis rejected. 

N. Appeal dismissed. 


PATNA HIGH COURT. 
Appeal From Appellate Order No. 177 
of 1932. 

September 1, 1933. 
COURTNEY-TERKELL, ©. J., AND 
SAUNDERS, J. 

GOBIND PRASAD AND OTHERS— 
DECREE-HOLDERS — APPELLANTS ' 
Versus 
TULSI SAHU AND OTAERS - JUDGMENT- 
DEBTORS—RESPONDENTS. 

Instalment decreeon compromise—Court, if has 
power to grant extension of time.. : 

Where under the terms of a compromise decree 
the whole decree amount is to be distharged by 
payment incertain inatalments, the ‘court has no 
power to grant any extension of time where default 


has been made in payment of one instalment in 
time. 
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Appeal from an order of the Additional 
‘District Judge, Bhagalpur, dated June 16, 
«1932, reversing that of the Subordinate 

Judge, Bhagalpur, dated April 16, 1932. 

Mr. K. P. Sukul, for the Appellants. 

Mr. S.C. Mazumdar, for,the Respondents. 

Courtney-Terrell, C. J.—This is an 

appeal from a decision of the District Judge 
of Bhagalpur reversing an order of the 
Subordinate Judge. The circumstances 
were as follows: The decree-holders appel- 
lants had- obtained a decree for a sum of 
money -against the respondents, and a 
compromise decreé was made by means 
of which the whole amount was to be dis- 
charged by payment in certain instalments. 
The first instalment had to be paid during 
the month of Kartik 1339, F. S. of Rs. 300. 
The respondents did not pay the Rs. 300, 
by the last date of Kartik, and their view 
of the agreement was, that they had the 
right either to pay the instalments to the 
appellants direct or to pay it into court, 
The court was closed on the last date of 
Kartik and the respondents paid it into 
court three days later. As the District 
Judge rightly held, the proper construction 
of the agreement involved no payment of 
the instalments into court. The instal- 
ments had to be paid to the parties per- 
sonally, and undoubtedly -there was a 
default of three days in carrying out the 
obligation to pay the instalment during the 
month of Kartik. The learned District 
Judge, however, went on to say that in 
his opinion he had the power to grant 
equitable relief against the obligation to 
pay the instalments punctually, and pur- 
porting to act in pursuance of his sup- 
posed power to grant relief he gave an 
extension of three days to make the pay- 
ment.- It has been held by this court 
quite recently that in an agreement of 
this kind there is no power in.the court to 
grant any extension oftime. Itis frankly 
admitted by the learned Advocate for the 
respondents that in view of this decision 
it was not possible for him to press the 
point of law upon which he relied. It 
follows, therefore, that the decision of the 
learned District Judge is’ erroneous. The 
decision of the learned District Judge 
must be set aside and the judgment of 
ethe Subordinate Judge must be restored 
with costs hereand inthe court of the Dis- 
trict Judge. : 

Saunders, J.- I agree. 

N. Appeal allowed. 


BHAWANI PRASAD V, SEORETARY OF STATS, 


three appellants. 
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ALLAHABAD HIGH COURT. 
First Civil Appeal No. 78 of 1931. 
November 4, 1932. 

KING AND THOM, JJ. 
BHAWANI PRASAD AND oTaERs— 
APPELLANTS 


versus 
Tur SECRETARY or STATE ror 
INDIA AND ANOTHER— OPPOSITE PARTY. 

U. P. Town Improvement (Appeals) Act (II of 
1920), s,8—U. P. Town Improvement Act (VIII of 
1919), s. 64 (1) (b)—Exparte decision— President of 
tribunal refusing to set aside ex parte decision— 
Appeal to High Court— Whether lies. 

An order of the President of the Tribunal, Im- 
provement Trust, Allahabad, refusing to set aside 
an ex parte decision: under s. 64 (L) (bi, U. P. Town 
Improvement Act of 1919, is not appealable to the 
High Court under s 3 ofthe U. P. Town Improve- 
ment (Appeals) Act. Behari Lal Surv. Narda Lal 
Goswami (1), distinguished, 

First Civil Appeal from an order of the 
President, The ‘Tribunal Improvement 
Trust, Allahabad, dated January 20, 1931. 

Mr. Krishna Murari Lal, for the Appel- 
lants. 

Mr. Ram Nama Prasad, for the Respon- 
dents. 

Judgment.—This is an appeal from an 
order passed by the President of the Tri- 
bunal under the U. P. Town Improvement 
Act, 1919, on January 20, 1931, rejecting 
an application for setting aside an ex 
parte decision, 

Some land was being acquired by the 
Town Improvement Trust of Allahabad 
and the Land Acquisition Officer gave his 
award declaring the compensation paj- , 
able toone Mohan Lal (respondent in this 
appeal) and to the three appellants res- 
pectively. Mohan Lal and the appellants 
applied for a reference to the Tribunal, 
both regarding the amount of compensa- 
tion and regarding the apportionment 
thereof. 

On July 30, 1930, the President ofthe 
Tribunal, in exercise of the powers con- 
ferred upon him under s 64 (1) (b) of the 
Town Improvement Act, decided the ques- 
tion of the apportionment of compensation 
and awarded a sum of Rs. 33-5-4 to the 
This order was passed 
ex parte so far as the three appellants are 
concerned. 


Within a month from July 30, 1980, the 
appellants made an application . to the 
President for setting aside the ex parte 
decision on-the ground that they had receiv- 
ed no notice for the hearing of the case, and 
on January 20, 1931, the President rejected 
the application. 

A preliminary objection has been taken 
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that no appeal lies from the orderof Jan- 
uary 20, 1931. ` 

The question whether appeals lie from 
awards or decisions made by the Tribunal 
or by the President under the Town Im- 
provement Act is governed by a special 
Act entitled, The United Provinces Town 
Improvement (Appeals) Act, 1920, (Act III 
of 1920). It must be observed that under 
s. 58 (a) of the Town Improvement Act, it 
is expressly provided that: . 
“the award of the Tribunal shall be deemed to be 


the awardofthe court under the Land Acquisition 
Act 1894, and shall be final.” 

The Town Improvement (Appeals) Act, 1920, 
modifies the Town Improvenment Act, 1919, 
by prcviding for appeals to the High Court 
in certain cases, from the awards of the 
Tribunal. Section 3 enacts that 
‘notwithstanding anything contained in the U. F. 
Town Improvement Act, 1919, and subject to the 
provisions of subs (2) an appeal shall lie to the 
High Courtin any of the following cases: namely, 
(a) where the decision js that of the President of 
the Tribunal sitting alone in pursuance of ci (b) of 
s 64 ofthe said Act” 


Weare not concerned with the rest of 
this section. 

It is: argued for the respondent that an 
appeal has been expressly provided against 
a decision made by the President under 


s. 64, suk-s. (1) cl. (b) of. the Town Im- . 


provernent Act, and, therefore, an. appeal 
lay to the High Court from the President's 
decision on the question of the apportion- 
ment of compensation, dated July 30, 1930. 
No appeal against that decision was filed 
within limitation. It, is argued for the 
respondent that the persons aggrieved by 
that decision had a remedy expressly provid- 
ed for them by way of appeal to the High 
Court. Instead of availing themselves of 
this remedy they chose to make an appli- 
cation to the President for setting aside 
the ex parte decision. This application 
was rejected and. there. is nothing in Act 
ILI of 1920 making the order of January 
20, 1931, appealable. In our opinion the 
respondent's contention -is well founded. 
It is clear that the intention of the Legis- 
lature was to provide for appeals from 
the decisions of the Tribunal, or of the 
President thereof, only in certain specified 
cases and it is necessary for us tointerpret 
the provisions of. Act III of 1920 strictly, 
Under that Act..an -appeal did no doubt lie 
to.the High Court from the President’s 
decision dated July 30, 1930. The ques- 
tion before us is whether an appeal also lies 
from‘ the ,Président’s order dated January 
20, 1931, refusing to set aside the ex parte 
decision, In our opinion, no appeal lieg 
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against the. latter order. That order can- 
not be “held to decide a question relating 
to the determination of the persons to whom 
compensation is payable, or a. question 
relating to the apportionment of compensa- 
sation. - The question decided in the order 
of January 20, 1931, was simply whether 
a certain.ex parte decree should or should 
not be set aside, and, in oùr opinion, the 
dezision of that question is not the deci- 
sion of a question in pursuance of cl. (b) 
of s. 64 of the Town Improvement Act. 

Ithas been strongly urged for the appel- 
lants that the word ‘decision’ ins. 3 of Act 
III of 1920 has a wide meaning. He 
refers also to 8. 2 (14) of the Civil Procedure 
Code, which shows that ‘decision’ has a 
wide meaning covering both decrees and 
orders. We may accept the general con= 
tention that the word ‘decision’ is a word of 
wide meaning but the question before usis 
not merely whether the President's order 
dated January 20, 1931, is a “decision” 
within the meaning of s.3 of Act IJI 
of 19.0. The further.question arises whe- 
ther the order is the decision of a question 
relating tothe apportionment of compensa 
tion. We- are distinctly of opinion that the 
order in question was not the decision of 
a question relating to the apportionment of 
compensation. On this view no appeal 
against, such an order is provided bys.3 
of Act III of 1920. i 

The case of Behari Lal Sur v. Nanda 
Lal Goswami (1), has been referred to in 
support of the appellants’ contention, but; 
in our opinion, that case has no direct bear- 
ing on the question before us, That case 
turned up upon the interpretation of certain 
provisions of the Land Acquisition Act. 
But in the present case the question of 
appeals is governed by a Special Act, 
namely Act , III of 1920. The provi- 
sions of the Land Acquisition Act moreover 
are substantially altered by the U. P. 
Town Improvement Act; hence, in our 


opinion, the. ruling referred to is inappli- 


cable to the facts of the present case. | 

We hold that no appeal. lies, against 
the order in quéstion and dismiss the appeal 
with costs. j i 


N. o. ; ~ Appeal dismissed, 
() 11 'O W N 430. 
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_ CALCUTTA HIGH COURT. 

Civil Appeal No. 252 of 1927. 

July 3, 1920. 
: MUKERJI AND MITTER, JJ. 
NABAGOPAL SARKAR BAHADUR— 
DEFENDANT—ÅPPELLANT 
versus 


Mes. SARALA BALA MITTER — 
: PLAINTIFF—RESPONDENT. 

Will—Testatrix, an intelligent lady—Onus of proof 
of fraud or undue influence—Undue influence, proof 
required—Will in favour of person in active con- 
fidence with testatrix—Will due to false belief in- 
duced by such person—Duty of court—Mental weak- 
ness to constitute testamentary incapacity, if must 
be qua will in question. 

Where the testatrix is an intelligent lady, the onus 
is thrown on thecaveator to prove either fraud or 
undue influencein obtaining the will. Tyrrell v. 
Painton (51, applied. 

It is not enough to show, that the testatrix's will 
was dominated by the propounder but it must be 
shown further that the influence was exercised on the 
particular occasion and the will was the result of 
that influence. Wingrove v Wingrove (1), Bandains 
v. Richardson (2) and Craig v, ` Lamourex 3, refer- 
Ted to. 

Where there isno evidence of uadue influence in 
the sense that the testatrix was coerced to make the 
will, but the will was the result of a false repre- 
sentation to her that alarge sum was owing by her, 
the will cannot stand, asthe fraudulent misrepre- 
sentation vitally affected the judgment of the testa- 


trix. 5 
To be such mental weakness as would be sufficient 


to constitute testamentary incapacity, such incapa- 
city must be qua the will in question. [p. 414, col. 
6 


Where the will is made infavour ofa personina 
position of active confideuce with her and as a result 
of false belief induced inher, it is the duty of the court 
to scan theevidence of independent volition closely 
in order to be sure that there had been a thorough 
ee of the consequences by her. |p. 416, 
COL, 4. F 
` Givil Appeal against the original de- 
cree of the Additional District Judge, 24- 
Parganas, dated June 13, 1927. 
` Messrs. Braja Lal Chakravarti, Pyari 
Mohan Chatterji and Krishna Lal Banerji, 
for the Appellant. 

Messrs. N. N.Sircar, Panchanan Ghose, 
Jagat Chandra Bose, Durgadas Roy and 
Gunendra K.: Ghose, for the Respon: 
dent. we 
Mukerji, J. — This appeal has been prefer- 
red from the decision of the Additional 
District Judge, 24-Parganas, ` granting 
probate of the will ofone Mrs. Bipin Bala 
Sarkar. She is alleged tó have executed a 
will on July 5, 1922 and got it registered 
on September 17, 1923. She died on March 
6, 1925. Mrs. Sarala Bala Mitter, the 
executrix named in the will and to whom 
the entire bequest was made, applied for 
probate. Notices were issued on the 
testatrix’s husband Rai Bahadur Nabo 
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Gopal Sircar, her brother Dr. S. K. Bose, 
and her sister Mrs. Kiran Bala Chaudhury. 
The husband and the sister contested the 
proceedings, and in this appeal the former 
alone is the appellant. To deal with the 
questions which have arisen in this appeal 
a short history of the life of the testatrix ` 
will not be out cf place. [His Lordship 
gave a long ‘detailed account of her life 
and described as to how she camein 
contact and lived with the exccutrix end 
proceeded]. As regards the execution and 
attestation of the will there is hardly any 
dispute. It is a registered will of which 
the whole of the contents were written by 
the testatr’x with her own hand and its 
execution was amitted by her before the 
Registrar. The two attesting witnesses 
Dr. Bejoy Krishna Chaudhury,and Mrs. 
Suniti Laura Ghcse have: given evidence. In 
our opinion execution and attestation have 
been duly proved, and indeed they have 
mot been challengedon behalf of the ap- 
pellants. 

It has then been argued that the 
testatrix since her bereavements and in 
consequence of her illness was not ina 
fit state of mind to understand what she 
was doing, that she was wanting in 
rationality and that she was not intelli- 
gent enough or had no sufficient mental 
capacity to grasp the contents of the will. 
[After discussing the evidence, His Lord- 
ship proceeded]. To sum up then there 
‘was in her a defect, a weakness.of the 
mind; but however much it may be 
regarded as a disorder of-the mind.’ it 
was in no sense an-intellectual disorder 
and in no degree reflected on her intellec- 
tual capacities. To be such mental weak- 
‘ness as would be sufficient to cons:itute 
testamentary incapacity, such incapacity, 
it is well settled, must be qua the will in 
question. Mrs. Mitter-was the only lady 
who f:om 1913 or a short time before down 
to the date of the will was regularly 
looking after her, taking proper care of 
her, keeping her company in plains as well as 
in the hills and providing for her diversions ; 
and it is only natural that all her feel- 
ings, her affections and her wishes would 
be centred round her; so the will was not 
at all an unlikely production. The will 
is a very short document which a lady 
ofthe calibre of the testatrix who had 
some little education in her childhood, 
had travelled to England, and had borne 
the company of Anglo-Indian ladies for 
a series of years and had lived. with Mrs, 
‘Mitter. for nearly 10. years or po would 
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find no difficulty in comprehending. In 
these circumstances 
the appellants’ contentionin this respect 
fails. [After rejecting the argument regard- 
ing the date of the execution of the will, 
his Lordship proce:ded]. It has been 
contended in the next place on behalf of 
the appellant that the will was the result 
‘of undue influence exercised by Mrs. 
Mitter onthe mind of the testatrix. Leav- 
ing the question of fraud apartas distinct 
from undue influence the matter stands 
thus: . From 1910 or at all events from 
1912 or 1913, Mrs. Mitter exercised con- 
siderab’e and weighty influence over the 
mind of the testatrix. This influence no 
doubt, in so far as it was beneficial, was 
duly recognized by 
made her happy: while she was miserable 
before. It may also be that Mrs. Mitter 
to a certain extent dominated the willof 
the testatrix and had latterly, as the 
letters referred to above in detail suggest, 
succeeded in having ascendancy over her 
mind in such a way 
regarded her Counsel as supreme. 

it is also notan unreasonable inference to 
make from the said letters that Mis. 
Mitter, although she in the beginning had 
been acting with the best of motives, 
latterly conceived the idea of gelting 
from Mrs. Sarkar little by little 
all that her husband had in - order that 
ultimately all that would come to her 
under the will. It is also not ‘unlikely 
‘that in her offer to provide for a house of 
her own for Mrs: Sarkar, Mrs. Mitter was 
‘really arranging to have her own house 
made, as the change of mind from time 
to time on the part of Mrs. Sarkar as 
disclosed by the letters suggest. Certain 
statements in. Mrs. Sarkar’s, letters, the 
truth of which has been denied by Mrs. 
Mitter but which it is impossible to regard 
-as really untruth proceeding from Mrs. 
Sarkar, clearly demonstrate that Mrs. Mitter 
was making false representations to her to 
serve her own purposes in the matter of 
raising loans ‘.for the erection of the 
houses and so. on.- But- then all this 
would not amount, inlaw, to such undue 
influence as would be sufficient to vitiate 
a will: See Wingrove v. Wingrove (1), Band- 
ains v. Richardson (2) and Craig v. 
Lamourex (3). Mrs. Mitter may have 
-acquired an ascendancy over the will of 
5 ka 11 P D 81; 55 LJP 7; 34 WR 260; 50 

(2) (1906) A O 169. | i a 

(3) (1920) A O 349; 89 LJ P 0-22) 122 L T 208; 36 
TLR 26, i < 
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it must be held that | 


the husband ; she 


that the tesiatrix _ 


-the will of which 


“Aas 


the testatrix but the testatrix was a person 
.of. competent understanding and in doing 
-what she did the testatrix could not have 
said: “This isnot my wish but I must do 
it.” . The will however brought about either 
by good offices truly rendered to the 
testatrix cr by show of false affection or 
concern for the good and welfare of the 
-testatrix or by using the testatrix as a 
means for securing a purely selfish end, 
must, in our judgment, be regarded as 
the expression of the testatrix’s own 
wishes. We reject with confidence the 
‘evidence that has been adduced to show 
that.the testatrix was ever ill-treated or 
unkindly treated by Mrs. -Mitter or that 
the testatrix had-during her last illness 
‘spoken to her husband about the will hav- 
ing been extorted from her. i | 
Thera remains then the case of fraud to 
-be considered. [His Lordship~ discussed 
the evidence regarding this, and proce- 
.eded.] It isclear therefore that her health 
at the time when she executed the will 
as well as when she had it registered was 
far from satisfactory, and the menia] and 
physical weakness that she must have been 
suffering from at the periods concerned 
may als) have ccntributed to a readiness 
in believing in the picture as to her pecuni- 
ary indebtedness that was falsely presented 
-before her by. Mrs. Mitter. Key, L. J., 
observed in the. case of Hampson :v. Guy 
(4 . wj 


“The amount of evidence which would induce a 


person of strong mind and in gcod health to make 
a will according to the wishes of the persons 
‘who were inducing such a testator must be very 
much" greater than the amount “of inducement 
which would improperly influence the mind of a 
Person who was weak partly from mental infirmity 
and partly from ill-health.” 


It is true that there was no question of 
‘fraud in that case, but it cannot bé said 
in the case of inducement by fraudulent 
misrepresentation the position is anything 
different. We are of opinion’ that it was 
by means of fraudulent misrepresentation 
which vitally affected the judgment of the 
testatrix that the will was procured. We 
accordingly allow the appeal and revers- 
ing the decision appealed from order 
that the application for probate be dismiss- 
ed with costs in both the Courts. 

Mitter, J.—I have come to’ the same 
conclusion as my learned brother; and I 
would add nothing were we not differing 
from the Judge of the Court below on a 
question of fact whére he had seen and 
heard the witnesses. I have no doubt that 


probate has been aps 
(4) (1891) 64 L T 778, -R 
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plied for was.executed ‘by the. testatrix 
Mre. Bepinbala Sarkar on July 5, 1922, 
with full knowledge of its contents and 
that she got it subsequently registered. 
The propounder of the will has proved 
affirmatively that the t-statrix knew and 
approved of the contents of the will. . There 
is much force in the -contention of the 
Jeained Advocate General that on this 
part of the case the appellant’s arguments 
as to her testamentary incapacity are 
based on suspicions and suggestions and 
not on evidence. The evidence leads me 
to think that the testatrix was an intel- 
ligent lady, but at the same time .impres- 
sionable, for Bimalabala, witness No. 13 for 
the defendant; telis us that she was a 
resolute lady in the sense that, being in- 
fluenced by her friends, she did many 
things irrespective of consequences. The 
onus is therefore thrown on the caveator, 
now appellant, to prove either fraud or 
undue influence in obtaining the will: 
See Tyrrell v. Painton (5). 

_ The will, to my mind, is however an 
inofficious will and ignores the claims of 
the husband to the bounty of his wife in 
respect of property which she alleges she 
obtained by gift from him and the bequest 
_is made solely in favour of the propounder 
with whom the testatrix was in terms of 
the greatest intimacy for a very long time. 
The circumstances under which. this 
‘Intimacy grew up have been detailed 
-with great- minuteness in the judgment 
of my learned brother and I do not 
‘propose to recapitulate them. The will 
may not be an unnatural one in the 
circumstances, but one .is tempted to 
enquire what are the overriding considera- 
tions. which made the testatrix disregard 
the claims of her husband to her bounty. 
The real. matter for consideration is whe- 
ther it has been established that the will 
has been obtained by fraud or undue 
influence. [His Lordship considered the 
evidence and continued.] Indeed it is 
impossible to escape the conclusion that 
it was under this impression that the 
‘testatrix thought it her duty to make the 
‘will and thus to repay. the debt of the 
‘respondent which however did not exist 
in reality. Her evidence. makes it clear 
‘that it was she who -induced this belief on 
a mind which was easily subject to the 
‘importunities and influences of friends, 
The testatrix was a person of sufficient 
capacity. The propounder described her 
“sab (1894) PD 151; 6 R540; 70L T 453; 42 WR 
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nature in one of the letters as not really 
normal. She was a spellbound lady and 
was so much led by others that she had 
nothing to call her own. The false 
belief was induced in her by one who, if 
she did not dominate the will of the 
testatrix, was-in a position of active confid- 
ence with her and where a will is made 
in favour ofsuch a person it is the duty of 
the Court to scan the evidence of-independ- 
ent volition closely in order to be sure 
that there had been a thorough under- 
standing of the consequences by her. This 
deceit practised on a mind easily led 
away by impressions is sufficient to annul 
her testament. 

The Judge below thought that it was 
not within. the scope of the present suit to 
see whether the loan of Rs. 15,000 was 
partly or wholly. unfounded. He missed 
its bearing on the question as to what 
induced the testatrix to make the will. 
Fraud is no less detestable in law than 
open force. Where therefore as in the 
present case the testatrix is circumvented 
by fraud the testament is of no more 
force than if she were constrained by fear. 
It may be-taken to be fairly established 
that although the testatiix dil know and 
approve of the contents of the will the 
paper may be refused probate if it be 
found that fraud has been purposely 
practised on the testatrix in obtaining 
the execution thereof: Guardhouse v. 
Blackburn (6) not disapproved in Fulton 
v. Andrew (7). It is difficult to define the 
different grades or shades of fraud.. But 
here, for the reasons given, Iam clearly of 
opinion that the will was: the result of the 
deception practised on her . by the:false 
representation that Rs. 15,000 was due 
from the propounder of the will to the 
testatrix, a representation which on the 
evidence appears. to be wholly devoid 


of truth, It -remains to notice an. argu- 


ment regarding undue -influence put 
forward by the appellant. It is not enough 
to show, as the appellant contends, that 
the testatrix’s will was dominated by the 
propounder but it must be shown further 
that the influence was exercised on the 
particular occasion and the will was the 


result of that influence: See Wingrove v. 


Wingrove (1), Bandains v. Richardson (2), 
and Craig v. Lamourex . (3). We -have 
no evidence in this case of undue influ- 


(6) (1866) 1P109; 35 LJP 116; 12 Jur. (N s8) 278; 
14 L T 69; 14 W R 463, i 


a (1875) 7H L 448; 44 L J P17; 92.1 T 209; 23 W 
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ence in thé sénsé that’ she was coerced to 
make the will. But I have already 


stated that the will was the result of the’ 


false representation that a large debt 
was owing by the testatrix to Mrs. Mitter 
and cannot stand. 

It remains to notice another argument 
of the learned Advocate-General that this 
ground of fraud is not indicated “in the 
objection of the defendant and reference 
is made to para. 14 of the objection, p. 
27, where misrepresentations of a different 
kind are alluded to. .But I think in paras. 
19 to 21 of the objections the fraud based 
on misrepresentation in Ex. P .is raised. 
In para. 21 it is distinctly stated that 
the stalements in the Bengali writing 
were not: true and correct and the caveator 
believed that “it was procured and induc- 
ed by the fraud of the proponent” (referring 
to Ex. P). f 

N. Appeal allowed. 


MADRAS HIGH COURT. 
Appeal against Appellate Order No. 191 
: of 1930. 
April 28, 1933. 
KRISHNAN PANDALAI, J. 
PONNUTHAYE AMMAL—PLAINTIFE— 
APPELLANT 


: Versus 
Tas OFFICIAL RECEIVER, 
COIMBATORE—Dsrenpant— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXII, r. 10 
—Suit relating to immovable property—Adjudication 
of defendant as insolvent—Oficial Receiver, whether 
necessary party — Decree without impleading him, 
validity of—Rule of lis pendens, whether applies to 
transfer on insolvency. , 4 
“Where pending a suit for maintenance in which 
acharge was claimed for future maintenance over 
certain properties in the hands of the defendant, the 
defendant was adjudicated insolvent and the plaint- 
iff obtained a decree making her future maintenance 
acharge onthe properties, without impleading.the 
Official Receiver as a party in the place of the 
défendant: - n 

Held, that the decree was invalid as against the 
Oficial Receiver in so far as he represented the de- 


dendant s estate which had vested in him. Punnithavelu - 


Mudaliar v. Bhashyam Ayyangar (1), Wood v.Surr 
(2) and Kalathand Banerjee v.Jaggannath Marwari 
. (1), referred to. 

The Official Receiver being one appointed in invitum 
and not a yoluntary transferee ora .purchaser in 
execution sale, the rule of -lis pendens is not ap- 
plicable. Pon 4 

Second Civil Appeal against the order of 
the District Cour!,Coimbatore,dated January 
8, 1930, and made in Appeal No. 302 of 1929 
preferred against the order of the Court ‘of 


—53 & 54 
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the Principal SubordinateJudge, Coimbatore, 
dated July 17, 1929 and made in E. A. 
No. 484 of 1929 in E. P. R. No. 10! of 1929 
in O.S. No. 166 of 1927. 

Mr. K. Desikachari, for the Appellant. 

Mr. T. S. Anantaraman, for the Res- 
pondent. 

Judgment, —This is an appeal by the 
plaintiff (decree-holder) against the order 
of the District Judge of Coimbatore declar- 
ing on the application of the respondent 
(the Official Receiver of Coimbatore) that 
the decree is of no force as against the 
respondent and that the execution of it 
by sale of the properties of tha insolvent 
(ist defendant) in the- decree cannot 
proceed, 

The facts are simple and undisputed.. 
The appellant is a widow and she sued 
the lst defendant her husband's brother 
and the 2nd defendant, son of the Ist 
defendant members of the joint family of 
her husband for arrears of maintenance 
and for future maintenance claiming a 
charge for the latter on certain family 
properties specified in the plaint. Four days 
after the suit was registered i. e., on 
August 22, 1927, the lst defendant was 
adjudicated insolvent. On November 
21, the plaintiff's Vakil reported that the 
Ist defendant had been adjudicated and 
asked for time to consider what should 
be done. On December 12, he sub- 
mitted that he did not want to add the 
Official Receiver as a party and elected 
to proceed with the suit as it stood. On 
this no one serious:y defended the suit 
and on November 15, 1928, a decree 
was passed as prayed making the future 
maintenance a charge on the B schedule 
property. Therespondent (appellant herein) 
executed her decree and tried to bring the 
property charged to sale. Then the Official 


. Receiver intervened and objected to the 


execution on the ground that he ought to 
have been impleaded and that the insolvent’s 
property had vested in him. The Sub- 
ordinate Judge rejected this objection and 
ordered the execution to proceed. The 
Jearned District Judge in appeal reversed 
this order holding that the decree charging 
the property of the insolvent without 
impleading the Official Receiver is a 
nullity. 

The order of the lower Court so - far ‘as 
it dismissed the execution petition ‘entirely 
is obviously wrong. The decree was obtain- 
ed against two persons, the lst defendant 
who subsequently was adjudged insolvent 
and the 2nd- defendant’ a minor ‘who was 


Af 
41s 
defended by a guardian appointed dy the 
court and who has not been adjucizated 
an insolvent, Whatever may be the con- 
sequences of 106 impleading the Official 
Receiver who represented the estate of the 
lst defendant, 15 can have no effect on 
the decree so far as it is against-the 2nd 
defendant. 

But the appellant's learned Advocate 
contends that the order is wrong even as 
against the decree against the lst defendant. 
His contention is that even in a case in 
which the rights of property of a defendant 
are in question, the insolvency of that 
defendant does not require that the Official 
Receiver in whém his property vests should 
be brought on the record. According to 
the argment it is immaterial! whether he 
is impleaded or nob and it is said that 
the Official Receiver is bound whether he 
is edded or not. This is opposed to clear 
„authority upor ihe subject. It may be 
conceded that this suit in which the plaint- 
iff prayed for a charge for her future 
maintenance upon the B sshedule property 
is one in which the right to immovable 
property was directly in question and that, 
therefore, the ruje of-lis pendens is within 
its proper limits applicable thereto. It is, 
therefore, said tha by virtue of O. XXII, 
r. 10 of the Official Receiver who became 
the assigrlee by operation ‘of law of the 
defendant's property need be impleaded 
.only with the leave of the court which 
‘according to the argument implies that it 
_is optional with the plaintiff to add the 
reteiver or not. The short answer to this 
“argument is that the Official Receiver was 
‘nct excluded by the -refusal of any leave 
of the couri in this case. On the contrary 
‘the plaintiff, after taking time to consider, 
reported. that she preferred to continue the 
Buit without the Official Receiver. It, 
therefore, is incorrect to call in aid any- 
“thing which may depend upon leave of 
“the court being:iefused. But the idea of 
- the leave of court.has no place at all in 

` this case because the question is whether 


the respondent (appellant herein) is entitl-_ 


‘ed to’say that'she shall keep the benefit 
` of the decree against the property of a 
- person which she knew had by operation 
of law passed to the Official Receiver. On 
“this point the decision in Punnithavelu 


` Mudaliar v. Bhashyam Ayyangar (1), is | 


sufficient to show. that the appellant's 
- contention is wrong. In that case the 
plaintiff was a mortgagee but of chattels 
and the question was what was the effect 


` (1) 25 M408; 12 M L-J 282, 
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of the decree obtained by him in: the 
absence of the Official Assignee in whom 
ihe property of the defendant had vested. 
Both the learned Judges agreed in the 
view that where the- mortgagor becomes 
bankrupt pending the suit the trustee in 
banhiuptey is not bound by a decree for 
foreclosure in his absence. This matter 
is de&lt at some length by Bhashyam 
Ayyangar, J. at pp, 422 and 423* where 
he cites Wood v. Sura (2). ‘The principle 
of the decisicn in Wood v. Surr (2), is 
that the Official Assignee being one appoint- 
ed in. invitum’ and nota ‘voluntary pur- 
-chaser’ asin the case of a transfer by act 
of parties or by an ‘involuntary sale’ in 
execution of a decree, the doctrine of lis 
pendens cannot affect him and the party 
seeking to bind him (the Official Assignee) by 
the resylt.of the suit, pending which the 
interest of its subject-matter had devolved 
on him by operation of law, ought to 
take proceedings to join him as a party 
to the suit and obtain the decree against 
him.” The decision of the Privy Council 
cited by the learned Judges in Kalachand 
Banerjee v. Jaganath Marwari (3), is 
based on the same principle but is not 
strictly applicable to this case because in 
that case the defendant on the record died 
and in bringing in his legal representa- 
tive his son was impleaded but it trans- 
pired that the son had become insolvent 
before the suit and that, therefore, his 
father’s inheritance;- when it fell is also 
vested in the Official Receiver. In those 
circumstances the Privy Council held that 
the proper party namely the Official Receiver 
was not on the record to represent the 
estate and, therefore, the decree need not 


bind him. In this case the insolvency 
of the defendant was pending the 
suit. 


The same result, so far ag this case is, 
concerned, is arrived at by reference: to 
s. 28 (2) of the Provincial Insolvency Art 
which declares that alter the order of 
adjudication no creditor to whom the 
insolvent is indebted in respect of any 
debt provable under the Insolvency shall 
have any remedy against the property of 
the insolvent in- respect of the debt or 
commence any suit or other legal proceed- 
ing except with the leave of the court. 
ga) (1854) 19 Beay. 551; 2 W R 6&3; 107 RR 


(3) 101 Ind. Cas 42; 54 0595: A I R1997°P O 108; 
29 Bom.. L R 882; 52M LJ7314: 31 O W'N 741: 43.0 
L J 544: 25 A L J 621; (1827) M W N 485; 39M LT 
5: 28 L W 268 (P C.) : a 
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In this case if there was no other irregul- 
arity execution was sought of the property 


of the insolvent vested in the Official 
Receiver without leave of the court and 


the petition was liable to be dismissed on 


that ground alone. For the above reasons 
the order of the lower Court will be varied 


by declaring that the decree;in Ó. S. No. 166. 


of 1927 and execution proceedings i in pur- 
suance of it are invalid as against the 


Official Receiver in so. far as he represents. 


the estate of the Ist defendant but other- 


wise they are valid. The appellant has: 
substantially failed and must pay Pos. 


costs of the respondent, 


> ASN, “Appeal ¢ dismissed. 


SIND JUDICIAL COMMISSIONER’ s 
COURT. i 
FULL BENCH. : : 
‘Oriminel Acquittal Appeal No. 293 ` 
`of 1932. 
April 27,1933. 

FERRERS, J. (3., ROPCHAND AND MEHTA, 
A. J. Cs. 
EMPEROR—Prosscuror 
versus 


MAHOMED USMAN—AccusED. 

Criminal Procedure? Code ‘(Act V of 1898), s. 4, 
Chap, XIV— Bombay Abkari Act (V of 1878), s. 43 D. 
4?—Offence under —Police, if have jurisdiction to 
search or arrest— Criminal trial—A ppeal—Finding 
of fact of lower Court based on- credibility of wit- 
nesses —I nierf erence in appeal—W hen proper. 

Ohapter XIV, Criminal Procedure Code, being 
controlled by s. "5 (2), the police have no right to file 
‘a charge-sheet or otherwise to proceed under Ohap. 
XIV, Oriminal Procedure Code, in respect of an 
offence under the Bombay Abkari Act. There is no 
provision in the Bombay Abkari Act, empowering 
“police officers to effect searches or arrests or to send 
up cases for trial for offences falling under this Act, 
‘and no such: powers can ‘be presumed. - 

Where an appeal on facts lies, it is within the 
competence of the court of first appeal to reverse a 
finding of fdct but such a course should only be 
adopted upon very clear proof of error where the 
case- depends upon‘the credibility of witnesses whom 
the trial Court has believed. In cases - where there .is 
a direct conflict of evidence and there is no sufficient 


Uourt "should: not interfere with findings'ofthe-trial 
Judge ona question .of fact. W. O.. acnongka v 
Fred Latimer (1), rélied on. ~ Mord, 

Mr. C.-M: Lobo, for the Crown, : 

Mr. Motiram. Idanmal, for. ‘the Accused. 

Judgment. —The accused, 
_put-on his- trial before + ‘the: ee Sub- 
Judge and First Class Magistrate, Tatta, 
for offences‘ under ss, 43,-cl; Ou sub-cl. (a), 
and 47, Abkati Act. -He - .was: convicted 
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under s. 43 (a).of the. Act and sentenced: 
to six months’ -rigorous imprisonment and a 
fine of Rs. 200. On, appeal the. learned 
Second Additional .Sessions Judge, Hydera- 
bad, has set aside the conviction and sen- 
tence and has acquitted’ the. accused.. 
Government have . -now come to us in, 
appeal. ` 
, The . prosecution story is somewhat as 
follows: One Narsingdas, Sub-Inspector, 
Tatta, accompanied by Head -Constable 
Soomar Khan, and five others, was proceed-, 
ing in a motor-car from Tatta to Pir 
Patho. On the way he saw the accused, 
goingonacamel. On information conveyed 
by Soomar Khan to Narsingdas, he stopped- 
the. accused and searched him. At the 
search he found 78 tolas of. charas in posses- 
sion -of the accused, “He prepared a 
mashirnama and as he had no scales to 
weigh the charas at that timè he tookthe 
party to a neighbouring.village where he 
prepared another mashirnama of. the weight 
of charas and subsequently challaned the 
accused for trial. The defence of . the 
accused was that the Sub-Inspector had 
conspired with the witnesses to create a false 
case against him and he had thrown . the 
charas at him before the alleged searéh. 
The reason given by him for the Sub, 
Inspector conspiring to get a false case 
against him was that there was an enmity 
between certain Municipal Councillors ` of 


` 


‘Tatta who were formed in: two parties, 


that he was a servant of a Municipal 
Councillor who belonged to one party; and 
the father of Narsingdas was interested-in 


-a Municipal Councillor ‘belonging to. the 
-opposite 


party. He said that he” was 
‘being prosecuted by the Municipal, Coun- 
cillor. of the opposite party, named Pir 
Mahomed and Vishindas, father -of-Narsing- 
das, was a witness. in that. case. The 
learned: First Class Sub- Judge, has.dis- 
believed the defence ‘and . has” held. ‘the 
.case proved against. the 
accused. The Appellate Court has, on the 


«other hand, accepted the defence atory and 


. has acquitted the accused. 
balance of improbability to displace the trial Judge's , 
finding as’to truth of oral evidencd, the. appellate . 


“Now there:can be no doubt that the J sais 
of the Appellate Court was.in error in reject- 
ing the prosecution-evidence and accepting 


- the: defence story. -It.is no doubt true that 
‘ where an?-appeal on facts lies, it is within 
“the idempetence | Of.. 
Isman,* ;was . 


the Court of First 
Appealto ‘reverse. a finding of fact but 
such :æ course should only be adopted 


~ upon very-clear:-proof. of -error where the 


case depends upon - the credibility of 
witnesses whom the trial Court. has believed, 
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This sound rule of law has teen laid down 
in nimerots cares. It was recently re- 
iterated by the Privy Council in the case of 
W. C. MacDonald v. Fred Latimer (1) where 
it was futher pointed out that in cases 
where tkere is a direct conflict of evidence 
and theie is no sufficient balance of jm- 
probability to displace ihe trial Judge's 
finding as to truth of oral evidence, the 
Appellate Court should not interfere with 
findings of the trial Judge on the question 
of fact. The present case depended solely 
on oral evidence and.apart from the story 
of the prosecution being probable and that 
of the defence highly improbable, the 
learned Judge of the Court of Appeal has 
accepted the story ofthe defence and has 
disbelieved that prosecution, [The learned 
Judges discussed the evidence and | COn- 
tinued]. There is however a serious difficulty 
in the way of the Crown in getting a convic- 
tion as the proccedings seem to be without 
jurisdiction. The proceedings were started 
cn a challan sent by the Sub-Inspector of 
Police. He appears „to have acted under 
the provisions of Chap. XIV, Criminal Proce- 
dure Code, But ihis he could not do. The 
proper cficer to send up the accused for 
trial would have been an Abkari Officer. As 
said in Kuppuswami v. Emperor (2): 

The Police have no right to file a charge-sheet or 
otherwise to proceed under Chap. XIV, Criminal 
Procedure Code,in respect of an cfience under the 
Abkari Act. Chapter X1V is controlled bys. 5 (2), 
Criminal Procedure Code and this is an offence under 
a Special Law which can be investigated and tried 


only according to the provisions of the law." 

This ruling is no doubt given with 
reference to the , Madras Abkari Act. 
That Act contains elaborate provisions as to 
inquiiy tobe held by Abkari Officers sub- 
sequent to ihe arrest of an offender. But 
the principle on which that ruling is based 
equally epplies to the provisions of the 
Bombay Act. Secticn 36, Bombay Act, 
empowers Abkari/Officers to act on’ informa. 
tio. Sections 37 and 38 empower such 
officers to make searches and arrests,Section 
89 requires other persons including Police 
Officers to render help to Abkari Officers, 
Section 40 ceclarea what officers may issue 
warrants and the subsequent Sections lay 
down what isto be done on such arrest. But 
there is ro provision in the Act empower- 
ing Police Officers tọ effect. searches or 
anests or{osend up cases for trial for 
offences falling under this Act, and ‘no such 
powers can be presumed. ; 


gpi E kad, Cas. 975; A 1 R 1929 PO 15:29 L W 
L ) : ou 

(2) 72 Ind Cag 774;-A I R 1923 Mad, 3290:17 LW 
B21; C983 MW 8G a ae Na 
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It was argued that the Orown has 
failed to examine two important prose- 
cution witnesses, namely, Soomar Khan, 
Head Constable, on whose information 
the accused was searched and Mahomed, 
one of he mashirs, andthe accused had _ 
been prejudiced thereby. On the other 
hand, itis argued that the Prosecution had. 
already examined several witnesses and- 
the calling of two more. witnesses did not 
matter one way or the other. But it 1s.not' 
hecersary for us to go into thet question. 
The challan was irregilar. The accused 
has been sufficiently punished by this 
protracted tijal, and ihis is not a case 
which calls for further action. We accord- 
ingly decline to interfere in this case and 
consider it sufficient for the ends of justice 
to observe that the learned Judge of 
the Court of Appeal was in error in interfer- - 
ing with the findings of fact of the trial 
Court on the grounds on which he has 
proceeced and that ihe finding that the 
Prosecution story is false and the defence 
story true cannot possibly be supported on 
the evidence on.the record. The accused is 
on bail. His'bail bond is cancelled and he 
is set at liberty. 


N. Order accordingly, 


——— 


LAHORE HIGH COURT. 
Criminal Appeal No. 1517 of 1932. ` 
May 19, 1933, 
MONROE, J. 
TEJA SINGH—Convict—APPELLANT 


VeTSUS 
EMPEROR—Opposire PARTY. S 

Penal Code (Act XLV of 1860), ss. 804, Part II, 
'826—Deceased and his son attacking accused~Ac- 
cused attacking them feróciously— Absence of know- 
ledge on accused's part that wounds inflicted would 
cause death—Conviction under s 826—Propriety 
of. . 
“hore the deceased and his son made an attack 
on the accused who attacked the deceased though 
his life was not in danger and it appeared that the 
accused had’no knowledge that {he wounds he in- 
dicted were likely to cause death : l 

Held, that although hé was not justified in attack- 
ing the deceased and his son with such ferocity as 
he did, the accused muśt bo convicted under a. 326 
and not undere. 304, Part-II, Penal Code. KAR 

Criminal Appeal: frem an order of the 
Sessions Judge, Gujranwala, dated Novem- 
ber 10, 1932. 5 ste 

Mr. B.R. Puri, for the Appellant. 

Mr, Abdul Rashid, for the Crown. 

Judgntent.—The accused has been con- 
victed under s. 804 (II) and s. 326, Penal 


Code, for having’ caused, the death of 
Pandit Thakar Das, and for having ig- 


1935 


the former offence he has been senten- 
ced toten years’ rigorous imprisonment 
and a fine of Rs. 500, for the latter to 
five years’ rigorous imprisonment and “a, 
fine of Rs. 109, the sentences of imprison- 
ment to run concurrently. The accused 
and the deceased lived in opposite houses 
in Garjakh, ‘a: suburb of Gujranwala and 
on the evening of June 27, 1932, the accused 
was on the roof of his house and Musammat 
Durga Devi, wife of the deceased, was on 
the roof of her house and objected to the 
accused's looking-:in her direction, The 
accused is a man of 62 of good family 
with an excellent record and it has not 
been suggested that ifhe did look in the 
direction of the lady, it was with any 
improper motive: he objected and in my 
opinion, not without reason, to being taken 
to task by Musammat Durga Devi and 
he returned her abuse. On her husband's re- 
turn she made a complaint to him and 
hot words were exchanged by the two 
men: the accused challenged the deceas- 
ed to go down and settle the matter : the 


deceased said that a woman had chained’ 


the door of his. house from the outside 
and the accused opened it and as the de- 
ceased stepped out he stabbed him and 
We his son, Chuni Lal who followed 

im. : 

The learned Sessions Judge came tothe 
conclusion that the story against the ac- 
cused as told to him had been consider- 
ably improved as compared with that 
originally {old to ths Police and I have 
given the story as accepted by the Magis- 
trate. A perusal of the evidence has sa- 
tisfied me that the story told by the pro- 
secution witnesses cannot be accepted -as 
substantially trueand it is extremely diffi- 
cult to discover what part of it ought to 
be acted on. The deceased was stabbed 
in the left arm,'the left thigh and inthe 
right hand and inthe ordinary course none 


of the wounds would have been serious, - 
-but for the fact that the brachial artery 


was severed: no medical aid was given 
to him for several hours after his injury 
with the result that he bled to death. 
Chuni Lal had two small cuts on his 


hands and a few slight abrasions caused 


by friction with a hard substance : the 
doctor Dr. M. L Sial, (P. W. No. 2), 
states that his life was in danger for 
some days which I find hard to believe. 

The accused put in a written state- 
ment befo-e the Sessions Judge in which 
he admits the. scene on the roof: he goes 
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on to state that after he and the: daoease 
ed had ‘abused one‘another the deceased: 
invited him to come down to have tha 
dispute séttled by” neighbours : he went 
down and was suddenly attacked by the 
father and son: hegives an account of the 
fight stating (as is true) that he wasin- 
jured and he says that Thakar Das snatched: 
his kirpan and had a knife with which 
he wounded his(the accused's) hands and: 
Chuni Lal tried to strike him with a stick: 
and that in self-defence having recovered 
his kirpan he inflicted injuries on his asw 
sailants, It is admitted by some of the 
prosecution witnesses that Chuni Lil had 
the sheath of the accused's kirpan in his 
hand at the end-of the fight. The ac-- 
cused’s statement is supported by one wib- 
ness Muhammad Din, (D. W. No. 1). ‘The 
statement of the accused was put before 
the two doctors who gave evidence: and 
each knew of the injuries that the accused, 
the deceased and Chuni Lal had received. 


Dr. Sial’s opinion that a consideration of 


the injuries showed that.it was a possibility 
though remote that the injuries tothe de- 
ceased and Chuni Lal were inflicted by the 
accused in self-defence. Dr. A. E. Mathews 
(P. W. No. 1), Civil Surgeon at Gujranwala 
who conducted the post mortem examina- 
tion and examined the accused’s injuries 
stated that the versionof the accused was 
more likely than that of the prosecution: 
he was of opinion that the accused delibe- 
rately inflicted the woundson the deceas- 
ed and Chuni Lal. Both doctors thought 
that timely medical aid would have pre- 
vented the death of the deceased. ° 

Istrongly dissent from the views on 
the evidence of Dr. Mathews expressed by 
the learned Sessions Judge. Dr. Mathews 
was a witness for the prosecution and had 
no interest whatever in the result of the 
case: his opinion is entitled to considera- 
tion and respect and when the case for 
the prosecution as here is largely concoct- 
ed, it is a relief to find even an opinion 
in which some confidence may he reposed. 
I am satisfied from all the circumstances 
of the case that the deceased and his'son 
were the aggressors and made an attack 
on the accused, that the accused had no 
knowledge that the wounds that he inflict- 
ed were likely to cause death: but 1 find 
that his life was not in danger and that 
he was not justified in attacking the de- 
ceased and Chuni Lal with such ferocity 
as he did. : 

Accordingly I allow this appeal and ac- 
quit the accused of an offence under s. 


423 
301, ‘part, It, L alter his conviction’ for his 
attack . ën the deceased to a conviction 


under s.. 326: I confirm ihe conviction for 
the’ assault on Chur Lal.” I consider that 


the ‘senténées awarded by the learned’Ses-’ 


sions Judge are out of all proportion io 
the magnitude ‘of ihe’ offence: . and I see 
no reason for awarding. compensation to 
the woman who so indiscreetly. caused the 
trouble and Chuni Lal who is at -least 
as blameworthy asthe accused. | I impose 
a. Sentence in respect of. each offence 
of one year's rigorous imprisonment, the 


sentences to run Concurrently and if the 


term of three months’ solitary imprison- 


ment imposed by the Sessions Judge had. 
been. undergone by’ the accused the sen 


tence of, one year’s rigorous ‘imprisonment’ 


will be teduced ‘to ten months. I remit 


the fines. 


Ne ` Order A EE a 


. RANGOON HIGH COURT. 
- First Civil Appeal No. 2 of 1932. 
February 6, 1933. 
Brown AND Mya Bu, JJ. 
MA ME SHIN—APPELLANTS ` 
Versus - ae 
R. M: R. M. N. CHETTYAR FIRM— | 
: RESPONDENTS. 
Evidence Act (I of 1872), $s, 114, illus. (£,—Re- 
istered letler returned by’ Post O fice as refused — 
:Presumption— Posting of letter, whether proves deli- 
very—Contract Act (IX .of 1872), s, 176—Deposit of 
jewels as collateral security . for pro-notes—Sale 
without proper notice—Suit on pro: notes Deden, 
of ‘value of jewels on date-of suit: i 
The question whether a presumption - can be 
drawn as to the due.delivery, of a letter by post 
must depend on the particular circumstances of each 
CARE. 
~ Aa” regards- servi¢e of-a notice by post, although a 
presumption that the, due’ course: of business has 
been followed may be drawn, it cannot be held that 
the posting of, the letter proves delivery, it being = 
matter of common knowledge’ that postal servants 
are not always’ diligent, and “it is at least a possibi- 
lity that the notice was: returned by some 
pepp, who was unable to find the addressee. 
Girish Chandra.v. Kishore Mohan (2)and Harihar 
Banerji v. Ramshashi. Roy \3-, referred to 
~ Where as a collateral ‘security for two-promissory 
notes, certains jewels were deposited with the pro- 
‘mises who sold them without proper notice to Pho 
.promissor and filed a suit on the promissory 
notes: 
` Held, that the sale: not being justified, ihe pro- 
missor would he: entitled to claim a deduction of the 
reasonable value of the jewels deposited and that.the 
value should be taken as the value at the date of suit. 


_ First Civil Appeal against the decree of 
the District Judge, Prome, dated Replember 
“25, 1931. ~*~ 


r 
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‘or their agents. 


postal . 
“was sent by registered post. 


-that he did not post it himself. 


‘tain the notice in question. 
‘on it four one-anna stamps with a post- 
‘mark showing that it was handéd in at 
- Paungve, and the ordinary Post Office -seg al 
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` Mr. Hla Tun Pru, for the Appellant. 

Mr. N. K. Bhattacharya, for the Respond-: 
ents. ` 

Brown, J.—The respondent haves: 
Firm brought a- suit -against the appellant 
on two promissory notes. The- principal 
sum lent on each note was Rs. 3,000, and: 
the rate of interest wás Rs. 1-12-0 a mònth. 
According to the plaint certain jewelleries 
were deposited with the respondent as col- 
lateral security for the-loan. On December 
12, 1928, after due notice to the appellant, 
these jewelleries were sold by public auction, 
and after providing for the expenses of the 
sale, the.sale proceeds, were- credited to the 
appellant's account: Allowing ' for thesé 
credits the respondents claimed. that asum 
of Rs; 6,180 was due to them at the date 
of the suit. The appellant admitted execu- 
tion of the promissory notes, and‘ admitted 
the deposit of the jewelleries as collateral 
security, She denied, however, that she 
recéived.any notice of the alleged sale of 
‘the jewelleries. She claimed that the jewel- 
leries were sold at a very inadequate price, 
and that a decree should be passed 
against her only for the balance, after 
deducting a reasonable price for the value 
of the jewelleries. 

The trial Judge found that Hokies of the 
sale- had ‘been sent to the appellant and- 
decreed the respondent's claim in full, and 
the defendant has‘appealed against this 
decree. The sale was held by Messrs, 
Balthazar & Son, Auctioneers of Rangoon, 
aud if it-is satisfactorily proved that due 
notice of the sale was- given to the defend- 
‘ant allowing a reasonable time, then the 
respondents’ claim must succeed. Admi.- 
tedly there was no personal service of the 
notice of the sale by the respondent firm 
“The respondents elu. that 
they served notice of the court sale of the 
jewellery on the appellant by registered 
post. Mr. Hussain alias U Ba Pe, a Pleader 
says that he wrote the notice to the appel- 
lant and enclosed it in an envelope, which 
The envelope 
was subsequently returned ` by the Post 
Office with a note on it tothe effect that 


‘it was refused. The witness says- that he 


sent the notice on November 24, 1928, but 
The cover 
was produced in court: unopened and was 
opened in court, when it was found to con- 
‘The cover has 


indicating that it was registéred. 


7. | in SER EDAS 
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It has been contenhded on behalf of the 
appellant that, in the absence of any evi- 
dence by the postal peon that he tendered 
the letter to the appellant, no presumption 
of service can be drawn, In support of his 
case we have been referred to the unofficial 
report of a cass: Gobinda Chandra v. 
Dwarka Nath, 26 Ind. Oas. 952 (1). In 
that case a notice was issued by re- 
gistered post and returned: as refus- 
ed, It was held that in the absence 
of any evidence by the postal peon or of 
anything ‘to show that, a statement by him 
in writing would have been -ddmissible 
under s, 32 (2), Evidence Act, the endorse- 
ment by him to the effect that the letter 
was refused on a certain date‘is not admis- 
sible in evidence. In that case it had to 
be proved that the notice was delivered on 
the date shown on the endorsement. The 
question whether a presumption can be 
drawn as to the due delivery of a letter 
by post must depend on the particular 
circumstances of each case. The learned 
Judges who -decided Gobinda Chandra’s 
case (1), did not go so far as to say that in 
no case can a presumption of service be 
drawn when a registered letter is sent and 
returned by the Post Office as refused. The 
contrary view was taken in a later case of 
the same High Court: Girish Chandra v. 
Kishore Mohan (2). In that case it was 
proved that a notice had been placed ina 
registered cover addressed to the defendant 
at his residence. It was taken to the Post 
_ Office, registered there and left in the 
custody of the postal authorities. The 
Post Office returned the letter not through 
the. Dead Letter Office but as a letter 
_which the defendant had refusad to accept. 
It was held thatthe ordinary presump- 


tion that the letter had reached the 
defendant could be drawn. In the 
case of Harihar Banerji v. Ram- 


shashi Roy (3), it was remarked by their 
Lordships of the Pritiy Council at pp. 483 
and 481* referring to the decision in the 
case of Gresham House Estate Co. v. Rossa 
Grande Gold Mining Co. (4): 

“On a motion for anew trial on the ground of 
misdirection the court consisting of Cockburn, C. J., 
Blackburn, Mellor and Hannen, JJ, held that if a 

(L) 26 Ind. Gas. 962; 20 O L J455; 19 O WN 489. 

(2) 5t Ind. Oas. 5; A I R 1920 Cal 237; 230 W N 


319. ; 
_ (3) 43 Ind. Ous. 277: AIR 1918 PO 102; 45I A 
222: 45 0458, 23 OW N 77: 16A L J 969; 35 M-L 


522; (1919) MWN471;1 U P LR 
al 


(PC 
(4) (1870; W N 119 
*Page of 46 O [Hd] 
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letter properly diracted, containing à notice ta quilt 
is proved to have’ been put into the Post O.fice, it 
is presumed that the letter reached its destination 
at the proper time according-to ths regular course 
of business of the Post Office, and was received 


by the person to whom it was addressed That - 


presumption would appear to their Lordships to 
apply with still greater’ force to letters which: the 
sender has taken the precaution to register, and 
is not rebutted but strengthened by the fact that 
a receipt for the letter is produced signed on ber 
half of the addrégaee by some-parson other than thé 
addressee himself.” ps 

In this case no receipt for- the letter was 
produced. It must however, I think, be 
held to, be established that the 
was duly put into the Post Office for de- 
livery by registered post and was in due 
course received back by the sender with 
an endorsement thereon “refused.” Accord- 
ing to the ordinary course of business 
that would signify that the letter had been 
tendered to the addressee or to some one on 
the addressee’s behalf, and that acceptance 
had been “refused.” Section 16, Evidence 
Act, lays down that: 

“when there is a question whether a particular act 
was done, the existence of any coursə of business, 
according to which it naturally would have been 
done, is a relevant fact.” , 

And ill. (b) to this section reads: 

“The question is whether a particular letter 


“reached A. .The facts that it was posted in due 


course, and was not returned through the Dead 
Letter Office are relevant.” 

The question in this case is whether the 
letter, (Ex. C), reached the appellant. It 
was posted in due course and was not 
returned through the Dead Letter Office. 
Without there being “any direct evidence 
asto service, itseems tome thats, 16 of 


the Act clearly makes the fact of the post- 
ingof the letter a relevant fact, and that 


the relevancy cannot be altered simply 
because the letter was registered, and not 
sent by the ordinary unregistered post, 
Had 
livery, that would ofcourse have streng- 
thened the case, but the mere fact that 


-there was no such evidence does not in 


my opinionrender the posting ofthe letter 
an irrelevant fact. I amof opinion that 
the fact that the letter was duly posted 
may be considered in coming to the deci- 
sion as to whether the notice was.or was 
not in fact delivered. Looked at from 
another point of view, it was open to the 
court to presume under s. 114, ill. (f), 
Evidence Act, that the common course of 
business had been followed in the Post 
Office. 

That is however a very different matter 
from holding that the posting ofthe letter 
necessarily proves its delivery. The learn 


letter . 


there been direct evidence of de- ` 
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ed Judge of the District Court remarks on 
this point: s 

“On this presumption therefore I must hold that 
the notice did reach the defendant,” 

Section 114, Evidence Act, only lays down 
that the court “may” presume that 
the ordinary course of business has been 
followed, and in accordance with the de- 
finition ins. 4, that only means that the 
court may regard a fact that would have 
‘taken placein the ordinary course of 
business as proved unless and until it 
isdisproved or may call;for proof of it. 
The posting of the letter may be consi- 
dered as proved, but what we have to 
decide is whether, after considering this 
fact and the other evidence in the case 
we can hold it proved that the letter was 
actually delivered: or, to put itin another 


way, whether in the circumstances of the- 


case, the court would be justified in 
drawing a presumption that the ordinary 
course of business has been followed. Ma 
Me Shin totally denies receipt of the 
notice. The plaintifs claim thet prior to 
‘the issue of this notice Ma Me Shin had 
been constantly pressed for repayment of 
the debts due by her; but the evidence on 
this point is not satisfactory. [After dis- 
cussing the evidence his Lordship continu- 
ed.] The notice, (Ex. C) bears date Novem- 
ber 24, 1928, and states that if the 
jewellery isnot redeemed within five days 
it will hesold by Balthazar & Son by 
auction. There is no evidence that this 
notice was returned tothe respondents, or 
to U Ba Pe by the Post Office. The written 
endorsement “refused” bears date Novem- 
ber 28, and if that date is accepted as 
correct, that would mean that Ma Me Shin 
was given one ‘day‘within which to re- 
deem her jewélleries. Even if we hold 
this notice as‘served, it is difficult to see 
how it can be held to be a reasonable 
notice of the sale. Butin the circumstances 
ofthe case I am not prepared to Hold that 
the ‘service of notice was satisfactorily 
proved. 

Ma MeShin has brought evidence to show 
that after the sale, when she interviewed 
the Chetlyar about her debts, she com- 
plained about the sale having taken 
place, and the Chettyar said that he could 
still return the jewelleries to her if she 
would come to terms. It may be that tke 
Chettyar himself bought inthe jewelleries, 
but whether this is so or nob, there is 
really no corroboration whatioever of 
the evidence afforded by Ex. C-1, that the 
notice ` was ever ‘served. A -presumption 
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that the due course of business has béen 
followed may be drawn, but it is a matter 
of common knowledge that postal servants 
are not always diligent, and it is at least 
a possibility that the notice was returned 
by some postal peon, who was unable to 
find the appellant. In view of the very 
definite denial of receipt by Ma Me Shin | 
herself, and the absence of any other evi- 
dence on the point, I am of opinion that 
inthe circumstances of this case, it would 
be unsafe to accept the evidence afforded 
by Ex. C-l as proving that the notice was 
served. I would therefore hold that the ` 
Chettyar respondent did not establish 
that reasonable notice of the sale was. 
given, and he must therefore be considered 
to have held the sale without justifica- 
tion. z 

I understand that it is agreed by the 
parties that that being so, the respondents 
are entitled to claim the amount due on 
the promissory notes after deducting what 
isa reasonable value for the jewellery depo- 
sited. The value must be taken as the value 
at the date of suit, that is June 20, 1930. 
It appears that there was no valuation of 
the jewelleries when they were handed over 
to the Chettyar Firm, and the evidence 
produced now as to valuation is not very 
satisfactory. In computing the valuation, 
however, it must be remembered that the 
respondents are in the position of the ac- 
counting party, and thefact thatthe jewel- 
lery was not produced in court must be 
considered as due tothem. Asregards the 
description of the articles pledged, there 
is noreal dispute. [His Lordship proceed- 
ed to describe the articles and consider 
the evidence asto their value, :and con- 
tinued.] I wouldtherefore alter the decree 
in favour of the plaintiffs to a decree for 
Rs. 6,181 less Rs. 1,021, that istosay for 
Rs. 5,159, with costs on that amount in the 
trial Court. In this court I would allow the 
appellant her costs on Rs, 1,021. f 

Mya Bu, J.—I agree. 


N. Decree altered. 


OUDH CHIEF COURT. 
Criminal Appeal No. 170 of 1933. 
June 26, 1933. 
SMITH, J. - i 
GULZARI AND OTHERS— ACCUSED 
| — APPELLANTS 
"versus 
EMPEROR— COMPLAINANT - ° 
RESFONDENT. 
Criminal Procedure Code (Act V of 1598), s 226— 
Evidence recorded by committing Magjstrate disclosing 
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offence of dacoity—Magistrate disbelieving evidence 
—Sessions Judge framing charge for dacoity—No 
prejudice to accused—Alteration of charge, propriety 
0 


Where the evidence recorded by the committing 
Magistrate discloses an offence under s. 395, Penal 
Code, the Sessions Judge is justified in framing a 
charge under the section despite the fact that the 
Magistrate does not himself believe the evidence, 
when the accused is not in any way prejudiced by 
the alterationofthe charge Birendra Lal Bahaduri 
v. Emperor (1) and Muthu Govindan v. Emperor (2), 
not followed, Dodo v. Emperor (3), approved 


` Criminal Appeal against the order of the 
So erona Judge, Unao, dated February 27, 
1933. 
Mr. R.F. Bahadurji, 
lants. 
_ Mr. Ali Mohammad, for the Crown. 


dJudgment.—This is an appeal by ten 
men who have been convicted by the 
learned Sessions Judge of Unao under s. 
395, Indian Penal Code, and have been 
sentenced to seven years’ rigorous impri- 
sonment each, 

The circumstances are somewhat peculiar. 
The dacoity, in respect of which the ap- 
pellants have been convicted, is said . to 
have taken place on the night of March, 
21/22, 1932,at a place called Tikapurwa 
alias Dallapurwa, at the house of one 
Dulla Karhar. Two of the alleged dacoits, 
Jodha Ahir and his son Gulzari, are said 
to have been injured by the villagers who 
hurried tothe spot, and on the following 
morning they were taken to the Policd 
Station by Dulla and certain other men, 
Jodha dying onthe way. The version of 
Dulla, however, was not recorded. Instead, 
Gulzari was allowed to makea statement. 
It was only when the Station 
Officer went to the spot to investigate, 
and took the statement of Musammat Kuara, 
a sister of Dulla, that he was informed 
„hat what had really taken place was 
dacoity at the house of ‘Dulla. The con- 
flicting story was that on the morning of 
March 22, 1932, Jodha Karhar and others, 
to the number of tairty or forty, went to 
the house of Jodha Ahir, and assaulted the 
above two men, afterwards conveying both 
of them to Tikapurwa, and ‘concocting 
ag.iost them a false charge of 
dacoity. 

It is obvious that the above two versions 
of what had taken place were entirely 
coatradictory, but the Police did not, as 
far as can be seen, make up their minds 
definitely which of the two stories was 
correct, and the result was that two 
separate cases were sent up, One based upon 
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one of the two versions, and the other 
based upon the' conflicting version. On 
the basis of the story of an assault by Jodha’ 
Karhar, and many others upon Jodha. 
Ahir, and hisson Gulzari, twenty men were 
committed for trial by the Magistrateon . 
a charge under ss, 147,302 and | 325,” 
Indian Penal Code, read with s. 149, - 
Indian Penal Code, while on the basis of 
the story of a dacoity committed at the 
house of Dulla, ten men were sent up for. 
trial by the same Magistrate on acharge 
under ss. 147 and 148, ‘Indian Penal, 
Oode. It appears that the Magistrate did: 
aot believe that a dacoity had, in fact, 
taken place at the house of Dulla. ,He, 
arrived at a more or less conjectura} 
conclusion that what had taken place wag 
a riot between the Karhars of Tikapurwa 
and the neighbouring hamlets on one side, 
and a party of Ahirs, led by Jodha deceas- 
ed on theother side, in which the Ahirg, 
were worsied. i < ; 
The result, was that the learned Ses- 
sions Judge found himself under the 
necessity of trying out two separate cases, 
based upon contradictory accounts of one 
and the same occurrence. He tried first. 
the case against the twenty men 
who have been referred . to, under the 
sections above quoted. That case came 
to an end, apart from the detivery 
of judgment, on February 6, 1933. The 
other case beganon February 7 last, and 
the learned Sessions Judge, after some 
discussion, altered the charge to one under 
s. 395, Indian Penal Code, read: with 
R. 397, Indian Penal Code. That case 
apart from the delivery of judgment, came 
to an end on February 18 last, - The 
judgments in both the cases were delivered 
on February 27th. In the case against 
the twenty men, the learned Sessions J udge; 
agreeing with all the assessors, found those 
accused not guilty of any offence, and 
therefore, acquitted them all. In the-case 
against the ten men, also agreeing with 
all the assessors, who were the same: in 
both the cases, he convicted all those 
accused under s. 395, Indian Penal 
Code, and sentenced them ag aforesaid, 
These ten men are thé appellants before 
me. 

The first point taken before mein argu- 
ments on behalf of the appellants wag a 
legal one, namely, that the learned Sessions 
Judge was not entitled to alter the charge 
framed by the Committing Magistrate to 
one under ss. 395:397, Indian Penal 
Jode. Reference was made in support 
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of this contention to certain observations 
contained in a ruling reported as Birendra 
Lal Bhaduri v. Emperor (1). The portion 
of that decision, to which my atten- 
tion was especially invited, runs as 


follows :— 


“The Sessions Court is not a Court of original 


jurisdiction, and though vested with large powers. 


for amending and adding to charges, can only do 
fo with reference to the immediate subject of the 
prosecution and committal, and not with regard to 
matter not covered by the indictment.” 
That ruling was approved of ina decision 
of the Madras High Court reported as 
Muthu Goundan v. Emperor, 21 Cr. L. J.57 
(2). On the other hand, in a Bench deci- 
sion, of the court of the Judicial Com- 
missioner of Sind reported as Dodo v. 
Emperor, 16 Or. L. J. 573 (3), the Calcutta 
ruling referred to above was considered and 
dissented from. In this last ruling the: Judi- 
cial Commissioner and the Additional Judi- 
cial Commissioner pointed out, in my opinion 
quite correctly, that “the material on 
‘which the Judge acts under s. 226" (of the 
Criminal Procedure Code) “is the evidence 
recorded by the Magistrate and under 
s. 227 is the evidence recorded before 
‘himself. in the course of the trial”. Later on 
it was said :— ‘ 


- “The case! of Birendra Lal v. Emperor, (1) 
therefore affords no assistance in the construction 
of ss. 226 and 227 of the Code. Those 


sections seem to me to give the Court of Session 
power to and a-charge for any offence -disclosed in 
the evidence recorded before the Magistrate or at the 
trial, subject only to the consideration of prejudice 
to the accused, If there is prejudice to the accused 
then the subsequent procedare is indicated by ss. 229 
40 231.” . 


No suggestion was made before me that 
the accused in the present case were in 
any.way prejudiced by the alteration in 
the charge, and it seems‘to me that the 
action of the learned Sessions Judge was 
prefectly justified by the provisions of s. 226, 
Criminal Procedure Code. In other words, 
when the evidence recorded by the Magis- 
trate disclosed an offence under s. 395, 
Indian Penal Code, the learned Sessions 
Judge was justified in framing a charge 
under that section, despite the fact that the 
Committing Magistrate did not himself 
believe that evidence. The attention of the 
learned Sessions Judge was invited to the 
ruling reported as Birendra Lal Bhaduri v. 
Emperor (1), and, after considering it, he 
came tothe conclusion that his, discretion 

(1) 32 O 22; 8 O W N 784. 

(2) 54 Ind. Oas. 409; 21 Or J 57; (1920) M W 


N 149; 11 LW 317: 27 M LT 23), i 
(3) 30 Ind. Cas. i25; 16 Cr. LJ 573; 9S L R 
81. - - a = 
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was not fettered. In taking that view, the 
learned Sessions Judge was, in my opinion, 
correct. : 


Coming now to thejfacts, I have read 
There is a large 
body of evidence proving the fact of the 
dacotiy at the house of Dulla,- many.of the 
witnesses, though not all, who gave evis 
dence in the case that is now before “me 
were themselves accused in the connected 
case, but that, of course, is no ground in 
itself for rejecting what they say. It- is 
perfectly possible that they were implicated 
in the opposing case owing to its being 
known that ‘they had come on the scene, 
and would be likely to give evidencein the 
present case. I can see no reason,’ ‘the 
evidence being what it is, to doubt that. a 
dacoity did, in fact, take place on the night 
in question at the house of Dulla. Dulla’s 
sistér, Musammat Kuara, said that she 
was injured intheleft leg with a spear by 
the appellant Mohan, and the medical evi- ` 
dence shows that she had, in fact, a- pun- 
ctured star-shaped wound ingtke left leg, 
such as could have been caused with some 
sharp pointed weapon having four edges. 
That injury is a point of some importance 
in support of the prosecution case. The 
Committing Magistrate, I may mention, 
said that although he did not believe her 
story, he could not make up his mind how 
she came by that injury. This, in my 
opinion, was an unreasonable view to take. 
Tt may also be mentioned that the investi- 
gating Officer found blood-stains in the 
house of Dulla andsaw that the ground 
was dug upin four or five places. These 
points, again, support the story of the 
dacoity. Only three defence witnesses were 
called, and the evidence that they gave is 
in no way impressive. ` 


As regards the participation in the dacoity 
of the ten men who are appellants before 
me, they were known beforehand to the 
witnesses who have implicated them. 
Gulzari, of course, is said to have been 
caught on the spot, so as regards him there 
is no room for doubt. The learned Sessions 
Judge carefully analysed the evidence 
relating to the other nine men, and his 
analysis, which I have checked with the 
record and found tobe correct, apart. from 
one ortwo insignificant slips, shows that 
there was ample evidence against all;those 
men too, except one. That man “is the 
appellant Rohan. He was only named by 
two prosecution witnesses; and one of those 


(Sheo Din) admitted in crogs-exam ination 
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that he did not mention Rohan's name 
before the Committing Magistrate. 
The result is that the evidence against 


Rohan is extremely slender, and insufficient - 


for -his conviction. I therefore, set aside 
the conviction and sentence of Rohan, and 
direct, that he be released. I can find: no 
ground for interference as regards any 
other of the appellants and I accordingly 
maintain their convictions and sentences, 


and dismiss their appeals. A ee 


N. Appeals dismissed. 


. CALCUTTA HIGH COURT. 
Second Civil Appeal No. 13 of 1929. 
; ` ` July 6, 1932. i 
MUKERJI AND BARTLEY, Jd. 
BRAJENDRA KISHORE ROY 
AND, OTHERS — PLAINTIFFS— APPELLANTS 
| f _ Versus 


” ISWAR KAIBARTA AND OTHERS— 
DEFENDANTS — RESPONDEN TA, 

Fishery Rights—Claim to profilsa Ipreadre—Custom 
asto fishing—Essentials for validity—Fishing right 
thraugh hired men—Whether can be acquired by pre- 
scrittion— ishing done under leave and license— 
Question of —Limitation or adverse possession, if 
arises—-Permanent right—Mode of proving—Tenancy 
—Rent paid according to number of persons employed 
—Whether legal $ 

A claim to profits a prendre over the soil.of another 
Such as a right to fish without stint and for commer- 
cial purposes, which might lead tothe destruction 
of the subject-matter, is a claim of right unknown 
to law andacu3tim which may be alleged tosup- 
port it is bad and unreasonable. And where the 
custom pleaded is indefinite and unreasonable it cannot 
form the basis of a right [p. 429, col. 1.] 

The acquisition of a right of fishing through hired 
men is also not such a -right as can be acquired by 
prescription, Luchmeepat Singhv. Sadaullu Mushyo 
(8), referred to’ [p. 429, col. 2,] 

Where there is no grantof any kind to form the 
foundation of any right to fish, and a fee is charged 
for fishing, there is sufficient indication of a leave 
aud license, not necessarily express but certainly 
implied. When fishing is so done under a leave and 
licenss, implied and not necessarily express, no 
questionof limitation or adverse ‘possession arises, 
[p. 431, col. z] -> ; | 

Where permanency is not the universal and integral 
iacideat of a holdiog, if permanency ‘is claimed it 
must be established, and this may bedone by proving 
custom, contract or title, and possibly by other means, 
Sethuratnan Iyer v. Venkatachala Goundan (8), 
relied on [p. 431, col. 1,] : 

A tenancy under which rent is paid not for each 


kheo that is held but according to the number of” 


persons thateach holder’ of a kheo may choose to 
employ isa tenancy unknown to law. fibid.] : 


Second Civil Appeal against ‘original 
decree of the Additional Sub-Judge, Third 
Court, Sylhet, dated July 30, 1928. -> - 
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Judgment.—Plaintifis Nos. 1 to 25 are 
proprietors of a beel of which they have 
in 1324 granted settlement to plaintiff 
No. 26 for catching fish near the banks 
by setting -up dalkatas or kheos (twigs and 
branches of trees put up as a contrivance 
for intercepting the fish). They instituted 
this suit in 1919 for restraining the de- 
fendants from catching fish in the said 
beel on certain declarations, the object of 
which was to negative a right of fishing 
whichthe defendants set up, and they also 
claimed damages from the defendants for 
having caught fish from the beel under 
colour of such aright, The Subordinate 
Judge having dismissed the suit, the 
plaintiffs have preferred this appeal. The 
right which the defendants claimed ig 
‘described in the wrilten statement of.the 
answering defendants in these words: 

Paragraph 16,~“The answering defendants are dea- 
lers in fish and fishing is their only means of 
livelihood. Thinking that it would be convenient 
to earn their livelihood by fishing, the predecessors 
of the answering defendants came to reside in the 
vicinity of the beel in dispute and created housea 
there, and the answering defendants: and numerous 
other men of the kaiver as class and their co-villagera 
and residents of the adjoining villages, who are 
also fishermen, have been earning their livelihood 
by catching fish by means of various kinds of 
floating nets in the said jalashay from generation 
to generation and from time immemorial, operly and 
asof right without iuterruption ‘and peacefully. 
Tous the jalkar of the said beel is the absolute right 
of the answering cefendants and their neighbours. 
To whomsoever the ted of the said heel ma 
belong the answering defendants and their neigh- 


“bours have been enjoying the jalkar right in the 


said Deel from generation to generation and from 
time immemorial No one had or has any right to 
object thereto.” - i 


Paragraph 17 —"The answering defendants have 
been catchiag fish in their respective kheos'by 
erecting kheos by dalkatain the place, near the 
banks of the szid beel from generation to~genera- 
tion and fron time immemorial And fur the con- 
venisnceof catching fish in their respective kheos 
they , have been erecting khalason the banksof the 
beel and have been using and possessing their 
respective kheos and khalas. And in respect thereof 
‘every one has been paying a jamaof8 annas year 
by year to the owners of the bed of the said beel 
from generation to generation according to lon 

É x The maliks 
have no right toclaim aay money in excess ‘of the 
said amount of 8annas. The said jama is fixed for 
ever and is unchangeable, The answering defendants 
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and their predecessors have been, enjoying the right 
to erect kheog and khalas as above from time im- 
memorial peacefully, without interruption, as of 
right and openly. The maliks have no right to 
jeopardise that right. The places of these kheos 
and khalas are fixed and demarcated for ever.” 

` It should be stated at the outset that 
the two paragraphs of the written state- 
ment just quoted should be read together, 
and that though in para. 16 it was stated 
that the. jalkar of the beel belonged to 
the defendant in absolute right, what was 
really claimed wasthe right to fish at the 
places and ‘in the manner specified in 
para. 17. The Subordinate Judge found 
as a.fact that the defendants and their 
forefathers have been fishing in the -beel 
from time immemorial by establishing 
kheos inits sides on payment of 8 annas 
per head of the persons .fishing and that 
each defendant and his father, grand- 
‘father and so on have been in possession 
of each particular kheo on such payment. He 
‘held that it was a customary right which 
‘tthe defendants were thus enjoying. He 
‘also held that from such long user a lost 
‘grant or some legal origin might be pre- 
sumed, and that inasmuch as right of 
fishery is immovable property the defen- 
dants having paid rents all along and 
regularly were people with the status of 
settled raiyats and the plaintiffs were in- 
competent to take khas possession of the 
kheos without determining the rights of the 
defendants in a legal manner. He held 
‘further that the defendants having had 
possession of the different kheos separately 
and continuously as an interest in land i. e., 
of a right of fishery, for a period of long 
over 12 years before the beel was attached 
in 1902 as a consequence of proceedings 
under s. 145 between the plaintiffs and 
the proprietors, of a neighbouring estate, 
the suit was barred by limitation, estoppel 
and acquiescence. 


A very unsatisfactory feature of this 
case is that neither in the pleadings nor 
in the evidence has any attempt been 
made to describe, elucidate or establish 
the defferent elements of the right that 
was claimed, ard nowhere has it been 
clearly, difinitely or expressly said what 
the origin of the right claimed “was. The 
witnesses examined in support of the claim 


have spoken to one or other of the charac- . 


teristics of the right and it is only by 
taking into consideration the cumulative 
effect of their testimony that one has got 
to form an idea of the nature of the 
claim. The general trend of the evidence, 
-itt cannot be disputed,-establishes: that-the 
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defendants and their- ancestors have been 
fishing in the respective kheos in the man- 
ner indicated above, without any. inter- 
ruption or opposition and on payment of 8 
annas per head for each :person fishing. 
To resist the plaintiff's claim for injunc- 
tion however, a right on the part of the 
defendants to fish in the aforesaid manner 
will have to be found. 

From the judgment of the court’ ‘below 
it would appear -that the Subordinate 
Judge was of opinion that the defendants 
had succeeded in proving a custom or 
customary right entitling them to fishin 
the manner described. The jelements of 
this right according to the witnesses 
examined on behalf of the ‘defendants, are 
the following that the inhabitants ofertain 
villages, .to wit, Shalla, Kadirpur, Nagar, 
Nayanagar, Birat, Udhabpur and Ajmiri, 
which are villages lying by the side of the 
beel, have this right: that 200 or 250 
kaivartas live in these villages for gener- 
ations; that the right is confined to the 
kaivartas of those villages; that ilere are 
180 to 200 kheos, inall, which are capable 
of being mortgaged or sold or transferred 
in other ways when necessary and are 
divided amongst the heirsof a holder who 
is dead; that no permission is to be taken 
by them for fishing but fishing is .done as 
a matter of right; that allthe katartas of 
all thesaid villages do not exercise the 
right, that there is no certainty of the 
number of men wh) actually fish in the 
beel in any year but their number varies 
from ‘year to year ; that the kaivartas who 
tish in this way engage other men of 
their villages as well as outsiders, paying 
them salaries for the season, and there 
is no limit to the number of men who 
can be so employed that payment of 8 
annas has to be made not as per each kheo 
but per head of the men fishing and that the 
said amount has no! to be paid nor has any 
permission to be taken before fishing, but 
the payment is made after the fishing is 
over. While these are some of the salient 
features of the right that is claimed there 
is evidence showing that’ one of these vil- 
lages is of very recent and another of a 
comparatively modern origin, that no} atl 
the kaivartas of the villages ‘but only 
some ofthem enjoy or exercise the alleged 
right, and that persons who have 
come to live inone or other of these 
villages quite recently have also been fish- 
ing under the supposed right. There is 
therefore considerable uncertainty as re- 
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gards the particular persons or families in 
which the right claimed lies. 
is evidence to. the effect that when a 
transfer: is made of a kheothe transferee 
also. goes on fishing as if he was amem- 
ber of the body to which the so-called 
right “belonged. These features sufficiently 
indicate that the case as to the customary 
right being confined to the kaivarta in- 
habitants of the villages specified and 
descendible amongst their heirs is not a true 
one. Indefiniteness as to the pe:sonsin 
whdm the alleged right liesis a thing 
which militates against its being sup- 
ported onthe ground of custom. A claim 
to. profi's aprendre over the soil of an- 
othér such as a right to fish without stint 
and: for. commercial purpose, which might 
lead’ to the destruction of the subject- 
matieris.a claim of right . unknown to 
law and acustom which may be alleged to 
support itis bad and unreasonable, see 
Caulson end Horbes's Law of Waters, 4th 
End., p. 393 and the cases cited there. Jn 
the case of Subramania Chetty v. Vijia 
Raghunatha Pillai (1), Krishnan, J., express- 
ed the viewthat the aforesaid principle 
was not applicsbleto ihe caseofa right 
in gross vested in ihs inhabitants of a 
particular village but in that case the 
learned Judge found that the right that 
was claimed was not unlimited in its 
character. So faras the present case is 
concerned it is irue that theright is claim- 
ed onthe ‘part ofthe kaivarita inhabitants 
of theseven villages only ‘and itis only 
the right to take fish at some specified 
spots that is soclaimed but the fact that 


the fish'is to be taken for commercial pur-~ 


pee and the fact that any of these persons: 
as the right to bring in as many others 
as: he chooses are factors which stamp the 
custom with an unreasonableness that stands 
in the way of its being pleaded as hav- 
ing created a right. Ithas also been 
argued'on behalf of the appellants that 
the fact that a fee has to be paid 
is antagonistic to the idea of a customary 
right which must bea right enjoyable with: 
out leave and license. It is true that if 
every -gc of fishing was by license, there 
is no “enjoyment as of right so- as togive 
rise to a custom, but if the custom is otherwise 
good the fact that a fee has to be paid or that 


‘such a Tee is not a fixed fee, but fee of a rea- 


sonablé’ amount is no real objection if the 
plea is taken in this light, namely, that 
there is the alleged customary right in 


1) 44 Ind. ; . “760; 
sad) i j C5, 410; A IR 1918 Mad 169; 6LW 769; 


Then there: 


“er disadvantage than the case 


sion could be-proved i 
- governed by the decision in the case of 
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the defendants and there is also the cus- 
fomary right on the partof t e plaintiff 
to realize the fee: See Mills v. Mayor of 
Colchester (2). But, as already observed, 
the“custom pleaded in the present case 
is indefinite and unreasonable and so 
cannot form the basis of a right which 
the defendants haveclaimed aud moreover 
the evidence that has been adduced, as 
already stated,is not sufficient to establish 
the elements of antiquity and continued 
user as of right which are essential to 
establish its existence es a custom, 

The right claimed on behalf of the 
defendants has next been sought to be 
supported on the ground that they and 
their predecessors have acquired a pres- 
criptive right under s. 25, Limitation Act; 
to fish inthe beelin the manner alleged. 
A’l the grounds given ‘for holding against 
the acquisition of a customary right, in our 


_judgment, also apply to this contention that 


has been advanced, The present case, in 
our judgment, is covered by the decision of 
this court in the case of Luchmeeput Singh 
v. Sadaulla Nushyo (3) except upon two 
points which place it in a position of great- 
- cited. In 
the first place the payment of a fee itself 
suggests some sort of permission to be 
obtained or implied. And in the next 
place the acquisition of aright of fishing 
through hired menis also not such a right 
as can be acquired by prescription. Of 
course, if the defendants instead of 
relymg on a customary right had 
pleaded and proved that each parti- 
cular defendant had acquired by prescrip- 
tion aright to fish in the beel by user 
on the part of himself or of some person 
through whom he claimed, thecase would 
have been takenout of the decision in the 
case above cited. And if adverse posses 
it would have been 


Parbuti Nath Roy v. Mudho Parol (4). But 
the facts are otherwise in the present 


‘case. 
Thirdly it has been argued, as the Sub- 


ordinate Judge has also found, that the 
defendants have the status of settled raiyats 
who have been paying a rent in the shape 
ofthe fees that they have always paid. 
That the amount so paid is rent was the- 
position that was taken by the defendants all 
along wntil recently. when they began to 


(2) (1867) 2 C B 476; 36 LJ OP 210; LR3 OP 
575; 149 R R 454, f 3 
3) 9 0698; 120L R 382, 
{3} 30 276;10 LR 59% 
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rely on the alleged customary right. A 
tenancy of thekind alleged, rent being 
paid not for each kheo that is held but 
according to the number of persons that 
each holder of a kheo may choose to em- 
ploy is a tenancy unknown to law. 
there are other difficulties also in regarding 
the defendants as raiyats or of defending 
their clam on that footing. It cannot be 


disputed, that Tenancy Act would not, 


apply to the defendants: see Juggobundhor 
Saha v. Framatha Nath Roy (5°, and it is 
not possible toimagine how their status, 
can be regarded as that of settled ratyats. 
Of course apart from custom, the only 
reasonable footing on which the defend- 
ants may rest their. claim would be grant 
either in existence or of which, though 


lost, the existence may be presumed by. 


reason of the time during which the right 
may have been exercised. But here again 
beyond the fact that there has been “no 
opposition; so far there is nothing else 
proved which would entitle us to hold that 
there ever wasa grant, which implies.a 
definite body of men in whose favour it 
was made and definite terms on which it 
was made, To. establish that they have 
a permanent rightinthe kheos the onus 
was on the. defendants: 
kayar \. Ramanathan Che'tiar (6), and 
Subramaniya Chettiar v. Subramaniya 
Mudaliyar (7). Inthe decision just cited 
their Lordships affirmed what was said by 
Sir Lawrence Jenkins in delivering the 
judgment of the same Board in the case 
of Sethuratnam Iyer v. Venkatachala 
Goundan (8), namely,that where permanency 
is not the universal and integral incid- 
ent of a holding (in that case the holding of 
an under-raiyat) if permanency is claimed 
it must be established and this may be 
done by proving custom, contract or title, 
and possibly by other means. In our opin- 
ion no permanency has heen proved in 
this case. 

In our opinion, the true view to take’ of 
the evidence inthis case isto hold that the 
_defendants:or such of them or ‘of their 

predecessors as would care to fish in the beel 

(5) 4.0 767. 

(6) 02 Ind. Cas. 226; AI R 1924 P O 65; 51 TA &3 
47 M 337,19 LW 259; 22 ALJ 130: 34MLT 10; 

_ (1924) M W N 293: 46 ML J 546: 10 O& ALR 464; 
98 OW N 809; L:R5APO 33(P10) | ; 

(7) 116 Ind. Cas. 601; ALR 1929P O 156; 561 A 
948: 52 M 549;33 O W N 734: 31 Bom. LR 830; 30 
LW 30;57M L J 1; (1929) M W N 561 (P ©). 

(8) 56 Ind. Cas, 117; A IR 1920 P O 67:47 IA 
76; 43 M 567; (1620) M W N 61:27MLT 102;1) 
L W 399;38 M LJ 476; 22 Bom L'R 578; 18 ALJ 
907; 25 Q W N 485 (P O)... ; 


BRAJENDRA KISHORE ROY V. İSWAR KAÌBARTA { 


But. 


Nainapalli Mara- . 


ak 


2 aS 


146 pọ” 
were permitted to do 80, 86 long as a fee 
of annas 8 per every fisherman was paid and 
that fee perhaps was considered sufficient | 
to ensure reasonable profit.to the ; pro- ; 
prietors. But no customary right nor any ; 
right by prescription accrued to those : 
who fished under such a condition.’ And - 
there was no grant of any kind “which : 
might form the foundation of any right 
onthe part of the fishermen. On the other: 
hand | the fact that a. fee was charged, is. 
sufficiently indicative . of 4 leave and., 
license, not necessarily express but certainly - 
implied, which strikes at the foundation 
of the supposition as to the acquisition of 
aright. Onthe finding that the fishing, 
was done under aleaye and license, impli- , 
ed and notnecessarily express, no question ; 
of limitation or adverse possession can 
possibly arise. It may not. be out of place, 
tostate that in England it has been held. 
that where the public have been. allowed 
to fish in, private waters even from time. 
immemorial, the permission is revocable at 
any time at the will of the proprietor:, 
Holford v. Bailey (9). In connection .with 
cases of this nature it is wellto bear in, 
mind what was said by Bowen, L. J., with 
regard tothe claim of the public to fish 
innon tidal waters, in Blount v. Layard. 
(10). 3 
“There is another most important matter to, be, 
recollected’ as regards such streams as the 
Thames, viz , that although the public have been in’ 
the habit, as along as we can recollect and so long 
as our forefathers can recollect, of fishing in the, 
Thames, the public bave no right to fish there—I 
mean they have no right as members of the public 
to fish there. That iscertain law. Of course they 
may: fish by the license of-the Jord or owner. of a 
particular part of the bed ofthe river or- they may, 
ish by the indulgence or owing to the carelessness 
or good nature of the person who is entitled to the 
soil, but right- to fish themselves as the-public they 
have none, and whenever the case’ is tried thev jury 
ought to be told this by the judge in the most 
emphatic way so’as to prevent them from doing injury 
under the idea that they are establishing a public 
right. There is nosuch right in law.” os 

We are sorry tohave: to-hold against the 
practice which has hitherto obtained in 
respect of fishing in this beel; - but when 
the right of the-defendants has been denied 
we have to determine whether the -right 
and not-merely the practice : exists. As 
regards the claim for damages -which the 
-plaintiffs have made, we are of opinion that 
-therë are no materials: on which we can 
-hold that such -claim_or any part of it has 
been established as against which -of-the 
defendants, if any. The plaintiffs- have 
-adopted the curious course of laying a 

(9) (1873) 8 O B 1000. Ai 

(10) (1891) 2 Oh. €89, : a 


kh 
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claim against all the defendants jointly 
on the footing that they had a common 


cause and without making any effort to’ 


establish their individual liabilities. We 
are not satisfied that the plaintiff No. 26 
on, the strength of the settlements obtained’ 
by him from the other plaintiffs in 1324 
‘has a subsisting right entitling him to any 
relief inthis suit: The result therefore is 
that the suit, in so far asit is a suit of 
plaintiff No. 26, is dismissed, that so far as 
the other plaintiffs are concerned they will 
obtain a permanent injunction restraining 
the defendants frcm fishing with dalkatas or 
Khevs on the side of the beel without obtain- 
ing’ settiement frem the said other 
plaintiffs cr some person or persons who 
may have derived title from them and 
thatthe rest of the claim in the suit should 
‘be ‘dismissed. The appeal is allowed, 
and the decree of the court below being 
set ‘aside, a Cecree will be made to the 
above effect. The costs of this litiga- 
tion will be borne by the parties for 
` themselves, 


N. Appeal allowed. 


OUDH CHIEF COURT. 
Criminal Appeal No. 192 of 1933. 
July 17,1938. e n 
Wazte HASAN, C. J. AND Raza. J. 

EMPEROR - COMPLAINANT— APPELLANT 


` VETSUS ig É 
PARMESHWAR DIN AND OTHERS — 
* ACCUSED— RESI ONDENTS. 
` -Criminal Procedure Code (Act V of, 1658), s. 417— 
Order of acquittal—Interference by High Court— 
Practice of Qudh Chief Court- Criminal trial— 
Evidence—Grave suspicion against actused— Whether 
‘sufficient for conviction—Trial Judge's opinion as to 
credibility of witnesses—Value of., ; 
It is not the practice of the Oudh Chief Court to 
interfere with an order of acquittal unless the 
jutlgment of the court’ below is manifestly wrong. 
-Emperor.v. Magbool Ahmad Khan (|), Ghafoor Khan 
.v. Emperor (2), Emperor v. Bharat Singh (3:, Em- 
ap AN Parag (4) and Emperor v, Hub Lal (5), reli- 
ed on Š 
Jn a criminal trial the court's decision should not 
rest upon suspicion, The gravest suspicion against 
. the accused will not suffice to convict him of a 
crime unless evidence establishes it beyond doubt. 
“Ab all times an Appellate Court attachés consi- 
derable weight tothe opinion of the trial ` Judge 
- who hefid the witnesses, as to their relative credi- 
. bility When the. Judge has tried: the case. with 
marked care and intelligence, his opinion as to 


` thë credibility cf the witnesses should ordinarily be - 


accepted, ; i 
Criminal Appeal against an order of the 
Sessions Judge, Sitapur, dated February 


© 23, 1833. | 
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The 


Lhe 
Crown. 
` Messrs. Habib Ashraf and G. N. Mukerji, 
for the Accused. 

Judgment. - This appeal has been filed 
on, behalf ‘of the Local Government under 
S. 417 of the Code of Criminal Procedure. 

‘Five persons, namely, (1) Parmeshwar 
Din, (2) Hinga, (8) Brahma, (4) Mathura 
Prasad and (5) Gajraj, were sent up for 
trial under s. 302 of the Indian Penal Code. 
The charge against them was that they 
murdered Pohkar Brahman of Mahadec- 
purwa, on September 17, 1932, at about 
8 a.m. at the house of Arjun in the. abadi 
of village Dahelia Srirang, in the dis- 
trict of Sitapur. All of them were acquitted 
by the learned Sessions Judge of Sitapur, 
on February 23, 1933. Dahelia Srirang, 
Krishnapur, Mahadeopurwa, Dahelia Niran- 
jan’ and Badrinagar are neighbouring 
villages. Krishnapur is to the north-east, 
‘and Mahadeopurwa to the south-west, of 
‘Dahelia Srirang. Dahelia Niranjan is to 
the north-west of Dahelia Srirang. Pohkar 
Brahman, deceased, was originally a resi- 
dent-of Krishnapur. It is said that though 
he held his sir lands at Krishnapur, he 
used to live at the house of Gajraj, son of 
-Narain, at Mahadeopurwa and managed 
‘his affairs. He was unmarried. Gajraj 
“calls Pohkar his unclé, but he is unable 
to say how Pohkar was related to him 
éxactly. It appears that he was a distant 
relation of Gajraj. 

` The prosecution case may be summed up 
as follows :— : a f 

Pohkar left. Mahadeopurwa for Krishna- 
pur on September 17, 1932, in the morning. 
_He passed through the abadi of Dahelia 
Srirang at about 8 A. m., and was attacked 
by all the five persons named above, with 
‘lathis and spears at the house of Arjun. 
Hari Pasi, who is a servant of Gajraj, in- 
formed the latter of the occurrence shortly 
after BAM. Gajraj set out and met Ram 
Das.and Ram Autar of Dahelia.Srirang 
on the way. They told him not to go there 
„as it was apprehended that he also would 
be murdered by the assailants of Pohkar. 
He, therefore, came back to ‘his village 
and sent Ramai Teli to Badrinagar to 
inform the Havaldar (Head Constable) of 
the- Police Guard of the occurrence. Ah 
armed Police Guard had been posted in the 
vicinity of Dahelia Srirang in consequence 
ef areport made by the Station Officer of 
the Khairabad Police Station, to the effect 
that armed dacoits were present on the 
border of the Kamalpur -and- Khairabad 
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Police circles, The Havaldar and some 
ecnstables came up after 9 A. m. and Gajraj 
informed them of the occurrence. They 


then proceeded to the place of occurrence ' 


and found Pohkar lying on a charpai inside 
the house of Arjun. Pohkar was alive and 
he gave the names of Brahma and Hinga 
. as the persons who had attacked him with 
Spears, and of Parmeshwar, Gajraj and 


Mathura, as those who had attacked him’ 


with lathis. He said also that the assail- 
ants had attacked him at the instigation 
of six men, namely, Shambhu, Inderjit, 
Balak, Deo Dutt, Mulchand and Mahadeo. 
The Havaldar made a note in pencil of 
the statement made by Pohkar, and got 
it signed by several persons who were 
present, there atthe time. He then manag- 
ed to take Pohkar, on a charpait to the 
‘house. of Gajraj. The Havaldar, Gajraj 
-and others were taking Pohkar to the 
hospital and had proceeded some four or 
five fields when Pohkar died. The corpse 
of Pohkar was then taken back to Maha- 
deopurwa. Gajraj then proceeded to the 
Khairabad Police Station and made the 
report, Ex. 1, there in the afternoon. The 
Police investigation started without any 


unnecessary delay and then the five per-- 


sons named above were sent up” for 
trial. 

All the accused persons denied the charge 
and pleaded alibi. Hinga stated further 
‘that he had learnt that Pohkar had been 
murdered at the house of Arjan at dawn 
by Arjun and his sons, Chiddu and Raja 


Ram, because Pohkar had an illicit con- 


nection with the wife of Raja Ram. - 


We have examined the record and 
‘heard the learned Government Advo- 
cate. f 
- Jn‘ our opinion there is no substance in 
‘this appeal. 

“Wae find that the learned Sessions Judge has 
tried the case very carefully. He has 
subjected the whole evidence ‘produced in 
this case to a careful and searching ana- 
‘lysis which we do not feel called upon to 
yeproduce. We have examined all the evi- 
. dence for ourselves and we find that the 
‘ease is not free from doubt. We are not 
- prepared to hold that the” judgment of 
‘the learned Sessions Judge is manifestly 
“wrong and that the accused persons have 
‘been - acquitted on unreasonable grounds. | 
The case forthe prosecution rests main- 

Jy. on:— 
7a) the evidence of four persons (P. W. No.1, 
P. W. No. 2, P, W. No, 5'and P; W. No. 6) 
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who are said to be eye-witnesses 10 the 
murderous assault committed on Pohkar; 
(2) the memorandum, Ex. 2, which pur- 
ports to contain a gist of the statement 
made by Pohkar shortly beforehis death. 
Chakkar (P. W. No 1), Baldeo (P. W. No. 2), 
Musammat Mula (P. W. No. 5 and Hari 
Pasi (P. W. No. 6) gave evidence as eye- 
witnesses to the assault. The learned Ses- 
ssions Judge who saw and heard: these’ 
witnesses was not satisfied with their evi- 
dence. We have examined their evidence 
very carefully, In our opinion: also. 
their evidence is not reliable and appearés 
to have been manufactured. It is not sa 


tisfactorily proved that Chakkar (P. W. No, 2) - 


and Hari Pasi(P. W. No. 6) were really 
present at the time or place of occurrence. 
Musammat Mula (P. W. No. 5), wife of 


4 


Arjun, isone of the most important wit- . . ` 


nesses for the prosecution, The assault is 
said to have been: committed at the house 
of Arjun. She states clearly that she did 
not see any witness on the spot except 
Ram Das, Ram Autar, Mahdeo and Arjun, 
If she isto be believed, Chakkar, Baldeo and 
Hari ‘pasi’ were not present at the time or 
place of occurrence, and have given false 
evidence as eye-witnesses to the occur- 
rence. None of the witnesses, whom she 
names as eye-witnesses to the assault, has 
been examined on behalf of the prosecu- 
tion. The Crown's failure to produce these 
witnesses stamps the Crown’s case ab initio 
with grave suspicion. The Crown did not 
choose for some unexplained reasons to call 
the proper persons in this case to prove 
the alleged assault. It should be borne 
in mind that according to Musammat Mula 
her husband Arjun and Ram Autar arriv- 
ed on the scene when the assault was go- 
ing on, and, when they threatened the ac- 
cused, they (accused) ran away. Arjun 
and Ram Autar were thus very important 


. witnesses in the case, -but they were ` not 


examined on behalf of the prosecution. 
When the evidence of Chakkar, Baldeo and 
Hari ‘pasi’ is rejected on the ground that 
they were not really eye-witnesses to the al- 
leged assault, the only evidence which is 
left is the evidence of Musammat Mula 
(P.-W. No. 5); but it is quite unsafe to 
convict the accused in ‘this case on the un- 
corroborated testimony of Musammat Mula. 
It is strange that, though the murderous 
assault is said to have been committed on 
Pohkar in broad daylight, no alarm was 
raised on that occasion, and no indepen- 
dent witnesses have come forward to give 
evidence in support of the case for the pro- 
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secution. The evidence on iecord shows 
that Dahelia Srirang is not a small village. 
The abadi consists of 60 or 70. houses. 

We should like to note that there is 
nothing to show what took place immediat- 
ely before the alleged assault, and how 
and under what circumstances the assault 
was committed on Pohkar at the house of 
Arjun. 

Exhibit 2 purports to contain a gist of 
the statement made by Pohkar shortly 
before his death as regards the manner 
in which he sustained the injuries which 
caused his death. It is in the hand- 
writing of Satrohan‘’Prasad, Head Constable 
(P.W. No.7) in pencil. Satrohan Prasad 
says that the piece of paper on which he 
recorded his memorandum was in his 
‘pocket at the time he reached Arjun’s 
house .and saw Pohkar lying there. He 
says that he does not remember where 
and how he got the paper in question. 
It is a piece of paper whichis not generally 
used for writing purposes. It does not 
bear the signature or mark of Pohkar 
-deceased. Satrohan Prasad says that 
. Gaya Prasad, Ram Lal Mukhia and Arjun 
and many other persons were present on 
the spot at the time he recorded the note, 
and that he took the signatures of Gaya 
Prasad, Ram Lal Mukhia and Arjun on 
the memorandum and noted the name of 
Ramai Teli with his own pen as the latter 
was illiterate. Ram Lal Mukhia, (P. W. No.8) 
identified his signature on Ex..2. He, says 
that he had accompanied the Head Constable 
to Arjun's house. We have carefully 
examined the evidence of Satrohan Prasad 
and Ram Lal Mukhia. In’ our opinion it 
“is quite unsafe to hold on their evidence 
that Ex. 2 is really the record of Pohkar’s 
statement and may be used as his dying 
declaration, Though Ex. 2 purports to 
have been signed by several persons but 
it is noticeable that Ram’ Lal Mukhia 
alone, who appearsto be under the influen- 
_ ce of the Police, was examined to ċor- 
roborate the evidence of Satrohan Prasad, 
Head Constable. No independent witness 


has been examined to prove the 
“document in question. Gajraj, (P. W. 
No. 4) states that when Pohkar was 
‘brought to his house by the Head 


‘Constable, he (Gajraj) wanted to question 
him (Pohkar) about . the occurrence, but 
the Head Constable stopped him from doing 
so saying that he (Head Constable) “had 
already taken down the names of the as- 
Sailanis mentioned by Pohkar and, the 


latter should not be worriéd in the con-. 
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diticn in which he was at that time. The 
evi. ence of Musammat Mula .P. W. No, 5), 
who was admittedly present in the house 
at the time the Head Constable (P. W. No. 7) 
is said to have recorded the noite (Ex. 2), 
shows that Pohkar had not really said 
anything on that occasion. She says nothing 
about Pohkar being questioned by the 
Head Constable or any other person at her 
house. Her evidence shows that Pohkar 
had made no statement on that occasion. 
She states clearly that Pohkar did not 
speak to anybody in her presence on that 
occasion. If the Head Constable had actually 
questioned Pohkar about the occurrence, 
and if the latter had given the former 
any information about his assailants, Musam- 
mat Mula would surely have known the 
fact and given evidence about it. It is 
said that Pohkar had stated to the Head 
Constable on that occasion that his assailants 
(accused) had attacked him at the instiga- 
tion of six men, namely, Shambhu, Inderjit, 
Balak, Deo Dutt, Mulchand and’ Mahdeo. 
The names of these men were also noted, 
in Ex. 2.. However, no evidence whatever 
has been produced about those men, We 
know nothing about them and there is 
nothing to show why they wanted to get 
vid of Pohkar and have him finished. 
It appears, of course, that Pohkar 
was on inimical terms with some of the 
accused but this circumstance does not 
help the prosecution in this case. Enmity 
is a double-edged weapon, and what would 
be a reason for the murder migat well 
be a reason for fabrication of a false 
case. ` 

The evidence of Musammat Sukhrani 
(D. W. No. 1), Musammat Parbati (D. W. 
No. 2), and Shankar (D. W. No. 3), who 
have been examined’ on behalf of the 
defence, shows that Pohkar was lying dead 
at the house of Arjun early in the morn- 
ing, and that he was not and could not 
be assaulted by any person at 8 A.M. as 
alleged on behalf of the prosecution. The 
evidence of Musammat Sukhrani and 
Musammat Parbsti shows also that Pohkar 
had been on terms of undue familiarity 
with Raja Ram's wife. Raja Ram is the 
son of Arjun. Musammat Parbati's evidence 
shows also that Raja Ram’s wife had left 
the house of Arjun and Raja Ram in 
the evening after the murder of’ Pohkar 
and had’ not returned till February 
9, 1933. In her deposition Musammat 
Mula: (P. W. No. 5), mother of Raja Ram, 
betrayed a suspicious anxiety in saying 
that on the date of occurrence Raja Ram's 
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wife was ill and that since. then she had 
been taken away by her father to his house. 
In dealing with the defence evidence, the 
learned Sessions Judge made the following 
remarks: - ; 

“In view of all these circumstances and the facts of 
the case, I find it difficult to ignore the evidence of 
Shanker D. W, No, 3, Musammat Parbati, D. W. No 2 
and, with all its defects, the evidence of Muram- 
mat. SukhraniD. W. No 1, which goes to show tnat 
Pobkar was lying dead ct the house of Arjun early 
in the morning at about sunrise. Nor can I ignore 
the fact stated by Musammat Parbati which appears 
to be true, that the wife of Arjun's son, Raja Ram, 
left Arjun’s house and went away to her parents’ 
home on ths day when Pohkar was found murdered 
and has not returned since then without any 
apparent reason. I find that one of the persons 
whose names are noted in the First Information 
Report_as having accompanied Gajraj, the witness 
to the Police was Chiddu Brahman of Dahelia, Chhiddu 
is the name of one of Arjun'’s sons. Musammat Mula, 
Arjun's wife, states that she did not know if 
Chhiddu had gone with the witness Gajraj when he 
went to make a report at the Police Station. 
Obhiddu cannot be blamed for having gone to the 
Police Station to have a report made there. It was 
in fact natural for him to do so, a man dead or 
dying having been found in his house, but it is not 
natural that neither he nor any other male member 
of his family would have come forward to give 
evidence in the case:and to‘explain in court the 
circumstances in which the man was murderously 
assaulted.” ; 

We think the learned Sessions Judge was 
perfectly justified in making this remark, in 
the circumstances of the case. 


At all times an Appellate Court attaches 
considerable weight to the opinion of the 
trial Judge, who heard the witnesses, as to 
their relative credibility. When the J udge 
has tried the case with marked care and 
intelligence, his opinion as to credibility of 
ie witnesses should ordinatily be accept- 
ed. 


It.is not the practice of the Oudh Chief 
Court to interfere with an order of acquittal 
unless the judgment of the court below is 
mainfestly wrong. As pointed out in 
Emperor v. Magbogl Ahmad Khan (1): 

“In India, unlike in other countries, an order of 
acquittal in acriminal case is appealable at the 
instance of.the Local Government under s. 437 of the 
Code of Oriminal Procedure, Act V of 1898: but in 
view of the cardinal principle of Oriminal Law that 
an accused is presumed to be innocent until his 
guilt is established and the fact that such presump- 
tion gets strengthened by a verdict of acquittal in 
favour of the accused from the trial Court, the 
High Courts in India have always insisted that, 
before interference, the Public Prosecutor must make 
out strong and cogent grounds to justify interference 
with the judgment of acquittal,In Oudh it isa well- 
established practice that the court is loath to interfere 
in such cases and the power of interference is 
exercised if itis proved without any doubt not only 


(1) 139 Ind. Cag; 751: 9 O W N3; Ind, Rul. (1932) 
Qudh 383; 33 Cr. L J 920; A I R1932 Oudh 317; 
(1832) Cr, Qag, 872; 7 Luck, 511, 
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that the accused person is guilty but that he has been 
acquitted on unreasonable grounds.” 

See also Ghafcor Khan v. En-peror (2), 
Fmperor v Bharat Singh (3), Emperor v. 
Paragi (4) and Emperor v. Hub Lal (5). | 

In a criminal trial the court’s decision 
should not rest upon suspicion. The gravest 
suspicion against the accused will not 
suffice to convict him of acrime unless evi- 
dence establishes it beyond douhi. 

We cannot consider that in the present 
case the ground for the acquittal of the 
accused is unreasonable. The case was not 
free from doubt and the benefit of doubt 
should be given to the accused. 

We accordingly dismiss the Government 
appeal and uphold the order of acquittal 
passed by the learned SessionsJudge. The 
accused persons named above are in jail. 
They will be released at once. 

N. Appeal dismissed. 

(2) 131 Ind. Cas 438; 80 WN 101; A I R 1931 
-Oudh 116; 32 Cr. L J 694, Ind. Rul. (1931) Oudh 
196; (1931) Cr. Cas. 276; 6 Luck 539. 

(3) 139 Ind. Cas.740;9 O W N _ 145; Ind. Rul. 
(1932) Oudh 390; 33 Cr. L J 932 

(4) 139Ind Cas. 756;90 W N 3821; Ind. Rul 
(1932) Oudh 391; 33 Or. L J 929. 


(5) 144 Ind. Cas. 942: 10 OW N 323; AIR 1933 
Oudh 254; (1933) Cr. Oas. 560. 


LAHORE HIGH COURT. 
Criminal Revision Petition No. 476 of 1933. 
July 13, 1933. ; 
ADDISON, J. 
TEJ RAM AND OTHERS — Convicts— 
PETITIONERS 
VETSUS 
EMPEROR- REStONDENT, 

Criminal Procedure Code (Act V of 1898), s. 842— 
Non compliance with provisions—Re trial, necessity 
of—Petty offence—Re-trial, if to be ordered. 

Where the provisions of s. 312, Criminal Proce- 
dure Code are not complied with, a re-trial will be 
necessitated from the stage of non-compliance. But’ 
when theoffence is a petty one jt-id open to the 


High Court to eet aside the conviction without 
ordering are-trial. i 


Case reported by the Additionol District 
Magistrate - Delhi, with his No. 39-R, 
dated March, 18, 1933, 

Report.—In this case 13 persons were 
challaned for offences underss. 3 and 4 of 
the Gambling Act, IIT of 1867. The facts on 
which the case is based are that on 
October 21, 1932, Sub-Inspector Sardar Sahib 
Sardar Bishan Singh, in charge, Police Sta- 
tion Hanz Kazi, obtained a search warrant 
from Nawab-Abdul Hussan Khan, Honorary 
Magistrate, First Class, as he received in- 
formation that gambling was going on in 


_the house of one Not Ram in Galli Lodhan 


A 


EE 
9 


1933 °° ; 


Mohalla Kundewallan, and that Not Ram 
wasinthe habit of keeping a common 
gaming house. After receiving this warrant he. 
made a raid on the house on the night between 
October 30 and 31 of 1932, about midnight 
ora little later. In the raid, 16 kauries 
and other instruments of gaming such as a 
wooden box used for collecting nall (money 
set aside for the occupier of: the house) 


; Rs. as. ps. 
- Taj Ram . 218 '0 
Kewal Ram . 6 2 0 
Phula . 3 5.0 
Molu 211 6 
Chandu 5 7 0 
Hari Ram ws 012 9 


The lower Court found that the case 
had been established against all these 
persons except Not Ram and convicted 
them. Not Ram was acquitted; because it 
was established thaton that night he was 
lying ill onhis bed asa. result, of injuries 
he had received from a cow. .Not Ram 
alone was challaned under s. 3 ofthe Act 
for being the occupier of the | house and 
for permitting the gambling to goon. All 
the others were challanmed under s. 4. 
The court convicted Tej Ram under s. 3 
and sentenced him to pay a fine of Rs. 40 
or in default toundergo 15 days’ further 
imprisonment. The other elven i were sen- 
tenced topay fines ranging from Rs. 5 
to Re. 20.or in default to undergoseven days’ 
further imprisonment. The revision appli- 
cation has been filed against. this order 
by Tej Ram, Suraj, Lalman and Nandu. 

A perusal of the search warrant Ex. P. A. 
issued by the Honorary (Magistrate 
will show that theplace to be searched 
was not noted inthe 
itself. It wouldseem that the printed form 
of warrant was put before the Magistrate 


and signed by him as such without specify- . 


ing the place to be searched.| This is 
clear from the fact that if it was other- 
wise some of the places enumerated in the 
body of the warrant would Ihave . been 
deleted. This has not been done.. There. 
is certainly a note in the margin of the 
warrant that house No. 391-A situated in’ 
Gali Lodhan Mohalla Kundewallan, should 
be searched. But this entry dog 
either the initials or signature 
Magistrate and it is 
the warrant wasissued that the Magisirate 
hadissued it without giving any specifi- 
cation of the , property 
He had apparently left it to the Sub-In- 


of the. 
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body of thé warrant . 


snot bear: 


obvious. from the way. 


to be! searched.. 
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were recovered: fiom the ` possession of 
Tej Ram son of Not Ram and also a 
dari, a chadar, a lamp and a lantern. 
The wooden box contained Rs. 27 in cash 
and various other amounts are said’ to 
have been recovered from the possession 
ofthese persons. The amounts said to have 
been recovered from 


these persons are 


detailed below. 

E 7 “Rs. as. ps. i 
Kundan Lal na . 180 
Suraj a 6 9 
Nandu . D 4 0 
Lalman . LO 8 0 
Twangal . L 6 0 
Natholi w 3 4 6 


spector to fill in. "I am of opinion that 
the warrant itself is illegal because the 
place to be searched had not been. specified. 


but left to the, Police to fill in. < 


The next point is thatTej Ram was 
challaned under s.4 of the Act for gambl- 
ing in thehouse. In his statement before 
the lower Court he was asked to explain 
whether he was actually gambling or not. 
He has been convicted under s.3 for being 
occupier of theroom inwhich the gambl- 
ing took place but actually no opportunity’ 
was given to him to explain whether he 
wasthe occupier or not, The warrant 
itself shows that the house belonged to Not’ 
Ram and was occupied by him. 


The third important point is that from the 
judgment of the lower Gouri it would appear 
that various sums of money as indicated 
above recovered from the possession of 
these persons by the Police at the time the 
raid was carried out. This is not correct.” 
The search lists on pp. 17 to 39 of the file 
show that no such amounts were at 
all recovered -from these -persons. In 
fact it is in the evidence of Sub-Inspector 
Sardar Sahib Sardar Bishan Singh that no 
money was at all recovered, ‘and that when 
the Police arrived there, all.these persons 
made good theit escape and concealed the 
money: on their.persons. Now ifthis is so- 
itis not understood how these various ` 
sums of money were found on their persons. : 
These sums were certainly 
on their persons at the time the search was: 
made. Only Phula,- Molu, Kundan Lal, . 
Suraj, Nandu, Lalman and Natholi admit 
thatsums of Rs. 2-8, Rs. 2-11-6, Rs. 8-6-0, 
Rs. 1-5-9, Rs. 5-9-0 Rs. 3-120 and Rs.” 2-5-0: 
were taken from their persons at the time, 
All this goes to show that no reliance what- 


not found: . 
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ever, can be plaéed onthe prosecution evi» 
dence, 

Another point is that the Jower Court 
in its judgment made the following remark 
about the inspection of spot: 

“Shutters of the door were fastened with iron bolts 
a on the day of occurrence there was no such 

O b 

: This latter part of the court’s remerk 
is’ based on the statement made to 
(torn) at the timeof the inspection by 
H.C. Ganga Saran. Ganga Saran has 
not been produced as a witness in the 
case and it was improper for the court to say 
that on the day of the occurrence there 
was no holt at allon the door. It could not 
doso. There was no evidence before it. 
This was a fact relied on by ihe court in 
coming io its conclusion in finding the 
accused guilty. - 

It may also be mentioned 
were not present at the 
inspection took place. 

Mr, Shamair Chand, for the Petitioner. 

Order.—I do not like the reasons put for- 
ward for setting aside the convictions by the 
Additional District Magistrate. There is 
nothing onthe record on which to found 
an inference that there was anyihing wrong 
with the warrant. when it issued, and such 
suggestions should not ke made except 
on proper evidence. I note, however, that 
the provisions of s. 342, Criminal Procedure 
Code, have not been complied with and 
this would necessitate a re-trial from that 
stage. The cese however, is petty and I 
am not prepared toorder a re-trial. Fer 
the reasons given by me, I accept the peti- 
toin and set aside the convictions of 
the petitioners. Fines, if paid, will be 
refunded. 


N. E Petition accepted. 


that accused 
spot when the 


ome 


_OUDH CHIEF COURT. 
Criminal Appeal No. 213 of 1933. 
May 11,.1933. 
SMITH, J. 
CHHEDA—Accusep— APPELLANT 
- versus 
EMPEROR—Comprarnant— OPPOSITE Party. 
Penal Code (Act XLV of 1860), s. 100— Altercation 
betwecn accused and deceased—Deceased challenging 
accused to fight—lathi Llow dealt by accused ending 
in death—Right of private defence, if exceeded. 
Where during an altercation between the accused 
and the deceased, after abure had been exchanged, 
the deceased challenged the sccused. to fight snd the 
accused fetched a lathi and cealt the accused a blow 
on the head with fatal results : : 
Held, thatthe accteed might have etruck in the 
exercise cf the right of private defence and that it 
gould aot besgid that hehad exceeded the.xight, 
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Criminal Appeal against an order of the 
Additional Sessions Judge, .Unao, dated 
March 24, 1933. 

Messrs. B. P. Misra and Bhagwati Saran 
for the Appellant. 

Mr. H. K. Ghose, Assistant Government 
Advocace, for the Crown. 

Judgment.—This is an appeal by one 
Chheda, who has been convicted by the 
learned Additional Sessions Judge of 
Unao under s. 304, Indian Penal Code, 
and sentenced to five years’ rigorous im- 
prisonment, 

The appellant issaid to have had an alter- 
cation with one Narian who was his brother- 
in-law, on August 25, last, after sunset, in 
consequence of the appellant's cattle hav- 
ing damaged the crop in a field of 
Narain’s. After some abuse had been 
exchanged Narain is said to have chal- 
lenged the appellant to fight, and the ap- 
pellant is said to have. fetched a lathi and 
dealt Narain a blow on the head with it, 
with fatal results. Narain died om the 
following morning. The medical evidence 
shows that his skull was fractured, the 
injury was caused with a blunt weapon 
such as a lathi, and was apparently the 
result of a single blow. 

The main witnesses were Musammat 
Lusi, and two men named Balla and Abdul 
Ghafur. Musamrat Lusi is the sister of 
the appellant and the widow of the deceas- 
ed. She does not appear to have seen 
the beginning of the fight, as she was 
inside her house at the time, and only 
came out, on hearing the noise. Accord- 
ing to her, both the men had sticks (dan- 
das) in their hands, and she saw Chheda 
deal her husband a blow on the head. 
Balla, whois a Lodh by caste, said in the 
Sessions Court that Narain dealt Chheda, 
the appellant, a blow on the head with 
a stick, and it was only then that Chheda 
struck Narain. Abdul Ghafur in the Ses- 
sions Court professed not to have seen 
clearly what happened; he said he merely 
heard the sound of clashing lathis. 
Before the Committing Magistrate, Balla 
did not state that Narain first struck 
Chheda, and Abdul Ghafur said that 
Chheda dealt Narain two or three. blows 
with his lathi. -Portions of the statements 
made by these-two witnesses before the, 
Magistrate were put to them before the. 
Additional Se&sions Judge. -Balla at. 
fust said that he made the statement at- 
tributed to him before the Ccmmitting. 
Magistrate, and {hat it was correct. Alter 
wards, however, he went onto say that be 


a 
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made that statement because he had been 
beaten by the Sub-Inspector of Police, and 
had in that way been induced to make 
the statement. It appears, that is to say, 
that in the end he meant to imply that 
his statement before the Committing Magis- 
trate was not correct. Abdul Ghafar said 
that his statement before the Committing 
Magistrate was correct. a 

Two defence witnesses were called, who 
supported the story told by the appellant 
to the effect that Narain dealt the first 
blow. ; 

It is clear that the prosecution witnesses 
Balla and Abdul Ghafur are not very 
reliable, since their statements before thé 
Committing Magistrate and before the 
Additional Sessions Judge are at variance. 
Musammat Lusi,as I have said already, 
was not in a position to say whether 
Narain struck Chheda before Chheda struck 
Narain. In all the circumstances it is 
possible that Narain may have struck 
Chheda with a lathi or a stick before 
Chheda struck Narain,—I think, that is to 
say, that the appellant may have struck 
Narain in the exercise of the right of 
private defence. I do not suppose that 
the appellant meant to deal Narain a 
fatal blow, butif, as is possible, he had 
an apprehension that Narain might cause 
grievous hurt to him, his right of private 
defence extended to the causing of death 
(sees. 100, Indian Penal Code). As has 
been said, the appellant does not appear 
to have struck Narain more than one 
blow,—Narain was the younger man, be- 
ing, according to the medical evidence, 
about 40 years of age, while Chheda is 50. 

The result is that I think the appellant 
muy possibly have struck Narain in the 
exercise of the right of private defence, 
and I do not think that it can be said that 
he exceeded that right. I accordingly 
allow thé appeal, set aside the couviction 
and,sentence, and direct that the appellant 
Chheda be released. 

N. Appeal allowed. 


— ee 


LAHORE HIGH COURT. 
Criminal Revision Petition No. 299 
of 1933. 

June 15, 1933. 

f ADDISON, J. ; 
EMPEROR —PETITIONER 

- versus 
ALI BEG—Accusro—RusponDEnt. 


` Arms Act (XXXI of 1860), ss. 19 (f), £9, 82—Prosecu- 


AMPRROR V, ALT BEG oe 
tion under 8, 19 (t)in Dera Ghazi Khan District | 
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Sanction of District Mayistrate—Necessity.of.~ |, 
The provisions of s. 32, Arms Act, 1800, nut, being 11 
force in Dera Ghazi Khan, the previous sanction 
of the District Magistrate is necessary for a pro- 
secution under s., 19 (7), in that District, Prosecution 
without such sanction is illegal. : 


oa 
Criminal Revision Petition from an order 


of the District Magistrate, Dera Ghazi 

Khan, datéd February 16, 1933. ne 
Mr. Des Raj Sawhney, for the Petitioner, 
Order.—This is a case where a per- 


zeh 


son has been convicted under s. 19, cl: (f). `. ` 


Arms Act, inthe Dera Ghazi Khan Dis- 
trict. 
Court by the District Magistrate to. setr 
aside the trial and to order a fresh tria} 
on the ground that the case could ‘not 
proceed without the sanction of the Dis- 
trict Magistrate which had not been given, 
Under s. 29, Arms Acf, sanction of the 
District Magistrate was only required for 
the first three months after the present 
Act -came into force in any Province, 
District or place to which s. 32, cl. (2) 


The case has been forwarded to this _ 


of Act KAKI of 1860, applied at thedate `- 


when the present Act came into force. In 
most Districts of the Punjab the provisions 
of s. 32, Arms Act, were operative when 
the present Act came into force. This 
was pointed out in Sunder Singh v. Em-. 
peror (1), where reference was made to 
Punjab Government, Home Department 
Notification No. 826 of February 26, 1875.. 
This Notification is before me and it shows 
that s. 32 wasin force'in all Districts in 
the Punjab, as at present constituted 
except the District of Dera Ghazi Khan, 
Simla, and Kangra and Isa Khel Tahsil 
of the Mianwali District. Apparently to 


auch District or portion of a District, the | 


second part of s. 29 applies, which means 
that the; previous sanction of the Magis- 
trate of the District is necessary for a 
prosecution under s. 19, cl. (f), Arms Act. 
As Dera Ghazi Khan. was a District where 
s. 32 was not in force it follows that the 
present prosecution was illegal as‘it had. 
not the previous sanction of the District 
Magistrate. 


I, therefore, accept the revision and set - 


aside the conviction: of Ali Beg under 
s, 19, cl. (f), Arms Act, for possessing a 
revolver without a license. It is open to 
the District Magistrate to take such further 
action as he considers necessary. : 
oN Revision accepted. 


N. : 
(l) 2 Ind. Cas. 1€03; 24 P R193 Or; 14 Or L 
J 688. 3S : 
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OUDH CHIEF COURT. 
Criminal Appeal No. 252 of 1933. 
cy July 8, 1933. 
Smits, J. 
- RAM- DAYAL AND ANOTHER—ACCUSED 
—APPELLANTS ; 
versus 
EMPEROR—ComPLaInaNnt— 
Opposite PARTY. | 

Evidence Act (I of 1872), s. 182, Proviso—Statement 
of witness without objecting to answer—Subsequent trial 
of witness for causing injuries to accused in prior 
- ease—Statement, if canbeconsidered in subsequent 

trial, sz 

A witness is not protected by the proviso to 
a. 142 of the Evidence Act, in cases where hehas 
not objected to answering the question put to him. 
Where there is nothiog to show that the accused 
objected to answering any questions put to them in 
the course of their evidence in a case in which they 
were examined as witnesses“or that they were com- 
pelled to answer any questione, what they said in 
their statements made in that case can be properly 
considered in connection with acharge afterwards 
brought against them for causing injuries to a 
companion of the accused inthe prior case, resulting 
in his death. Bai Shanta v. Umrao Amir Malek (3), 
followed, Emperor v Chatur Singh (3) and Emperor 
v. Ganga Sahai (2), dissented from. 

Criminal Appeal against an order of the 
Additional Sessions Judge, Kheri, dated 
May 15, 1933. | 

Mr. Randhir Singh, for the Appellants. 

Mr. Ali Mohammad, for the Crown. 


Judgment.—This is an appeal by two 
men, Ram Dayal and Autari who are 
brothers, Kurmis by caste, aged respec- 
tively 20 and 18, who have been convicted 
by the learned Additional Sessions Judge 
of the Kheri District under s. 30t,. Indian 
Penal Code, and sentenced to three.years’ 
rigorous imprisonment each. 

Thefacts are thatthe appellant detected 
two men stealing their crops on the night 
of September 30-October 1 last. One 
man, Pacacha, made his escape, but was 
afterwards arrested, and was convicted by 
the Assistant Sessions -Judge of Kheri of 
theft. ‘The other man, Pohkar, was attack- 
ed by Ram Dayaland Autari, and in- 
jured so severely that he died. The 
Magistrate who enquired into the case 
against Pachcha expressed the opinion in 
his committal order that Ram Dayal and 
Autari had far exceeded -their right of 
“self-defence,” and the result was that 
proceedings were taken against them, and 
they were inthe end convicted and sen- 
` tenced ashas been set forth above. 
` There is no doubt that the appellants did 
severely assault the man Pohkar and in- 
jured him so severely that he died. The 
medical evidence shows that he had a large 
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number of injuries including five incised 
wounds—no less than six ribson the left 
side of the body were fractured and -the 
left lung was punctured at five places by 
the fractured ends of the ribs. Death was 
due to shock and hemorrhage resulting . 
from the fractures of the ribs and. the ~- 
punctures of the lung. There is ‘good 
reason for supposing that Ram Dayal 
was armedwitha banka at {the time of 
the occurrence, and that: this explains the 
incised wounds on the deceased. The ap- 
pellants were both armed also with lathis. 
The only question for decision is whether 
the appellants exceeded the right-of pri- 
vate defence. 

The learned Additional Sessions Judge 
was of opinion that the nature of the in- 
juries caused to the deceased man indicat- 
ed that he was attacked even after he had 
fallen down. He drew confirmation of that 
view from the statements made by the ap- 
pellants themselves in giving evidence in 
the case against the other man, Pachcha. 
In those statements both the appellants 
admitted that they struck Pohkar several 
times afterhe had fallen tothe ground. 

The point was not taken in arguments 
before me whether what the appellants 
then said can now be used against them, 
but on my raising the question I was re- 
ferred to a ruling .reported in Emperor v. 
Chatur Singh (1).. On the basis of that 
ruling it was argued that the appellants 
are entitled tothe benefit of the- proviso 
contained in s. 132 of the Evidence Act. 
similar viewto that taken in the above 
Allahabad 1uling was also taken in anot’ er 
ruling of the same High Court reported as 
Emperor v. Ganga Sahai(2). 

The view taken inthe abo\etwor “ngsjs 
against the weight of other authority 
on the subject. I need notset out all the 
authority to the opposite effect; they are 
collated inthe Commentary by Woodroffe 
and Ameer Ali in the notes under s. 132 
of the Indian Evidence Act. I. may refer, 
however, to a Full Bench ruling of the 
Bombay High Court, reported as Bai 
Shanta v. Umrao Amir Malek (3). The 
two Allahabad rulings that have been 
referred to were mentioned in the course of 
that decision, and were impliedly dissent- 
ed from. The view taken in that ruling 
was the more usual one ihata witness is 

(1) 58 Ind. Cas 825; 43 A 92; 18A LJ 940;2U 
P L R (A) 255: 21 Cr. L J 825. 

(2) 54 Tnd. Cas 890; 4? A 257;18 AL J 112; 21 
Or, J. T 188 


(4) £3 Ind. Oas.151; 28 Bom. L R1; A I R 1926 
Bom 141; 27 Or. Ld 423; 50 B 162. ° i 


T 
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not protected by the proviso to s. 132 of 
the Evidence Act, in cases where he has 
not objected to answering the questions put 
to him. 

In the present case there is nothing to 
show that the appellants objected to answer- 
ing any questions put to them in the 
their evidence in the case 
against .Pachcha, or that they were in 
the ordinary meaning of the word, “com- 
pelled” to answer any questions, I there- 
fore, think, that what the appellants said 
in their statements made in the case 
against Pachcha can properly be consider- 
ed in connection with the charge afterwards 
brought againstthem with regard to the 
death of Pohkar. Taking what they then. 
said along with the nature and extent of 
the injuries caused to Pohkar, I agree with 
the learned Additional Sessions Judge 
that the. appellants exceeded their right 
of private defence both of their persons and 
their property, and were properly convict- 
ed-under s. 304, Indian Penal Code, 

As regards the sentences, I take into 
consideration the fact that Ram Dayal and 
Autari themselves ‘sustained injuries, as 
is shown by the medical evidence. This 
bears fout their allegations that Pohkar him- 
self attacked them .with a lathi, though 
according tothe statements of the appel- 
lants intheearlier case he did not do that 
until he had been first struck by Ram 
Dayal. I also take into consideration the 
fact that this man seems undoubtedly to 
have been stealing the appellants’ crops. 
In view of the above» circumstances, while 
maintaining the convictions, I reduce the 
sentences to two years’ rigorous, imprison- 
ment instead of three years’ rigorous impri- 
sonment inthe case of each of the appel- 


lants. Apart from this reduction in the 
sentences the appeal is dismissed. 
N. Sentence reduced. 


—— 


SIND JUDICIAL COMMISSIONER'S 
COURT. 


Civil Revision Application No., 123 
of 1931. 
f June 19, 1933. 
RUPOHAND, J. C., AND MEHTA, 
A 


.J. O. 
Pir BHALANSHAH AGEDINOSHAH 
— APPELLANT, ` 
Versus 
MIR. HUSSEIN BUX KHAN AND OTHERS 
2- RESPONDENTS. 
Arbitration—Arbitrator authorized to, deal with costs 


‘| BHĦALANSHAH V, MIR HUSSEIN BUX KHAN 


“about 
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dealt with by the court--Dismis- 
gah agan paha of Rs. 2900 costa to plaintiff 
—Ordinary costs amounting only to Rs. 1,000- No 
claim for special costs by plaintiff—Award, if to be 
set aside—Civil Procedure Code (Act V of 1903), Sch. 
aa tas e arbitrator, who was asked to decide a , 
suit and also authorised to deal with costs as they 
would be dealt with by the court, dismissed 4 
suit and allowed Gosta to the ortoni of Rs. Theia 

inti inary costs in the suit were 
Patani age i oaks plaintit had not claimed . 
eI Held, Se rae NA could allow the plaintiff 
only ordinary costs even if the arbitrator thought 
fit to allow him costs and that as the part of the 
award dealing with costs was not separable from 
the rest ofthe award, the whole award should be 
aside, ` 

yir, Parsram “Tolaram, for the Appel- 
lant. 
. Mr. Kimatrai Bhojraj, for the Respond- 
ents. é 5. 
.Judgment.—This is.- an unfortu- 
nate sait. We are told that the plaint in 
this suit was filed in 1922, and that it was 
transferred to the District Oourt, Hyder- 
abad, and renumbered as Suit No. 64 of 
1926. Four years seem to have been lost 
while the case was being transferred tothe 
District Court in consequence of the plaintiff 
having taken the protection of the Manager. 
From the District Court it appears to have 
gone back totne First’Class Subordinate 
Court and four years more appear to be 
lost before it was taken up for hearing.: 
After the evidence of the plaintiff was re- 
corded in part a reference was put in, 
which is dated July 2, 1930. On that re-- 
ference an award has followed, and that. 
award isthe subject-matter of the present . 
revision application. 

Several objections to the award were 
raised by both parties but it is sufficient 
for usto deal with only one of them. In 
order to understand this objection, ib is. 
necessary to know something of the facts 

f this suit. fae 
: The original plaintiff, i. e., Pir Bhalan-. 
shah, filed this suit for a declaration that 
hehad certain rights in the land which 
belonged to defendants Nos. 1 and 2 as 
jagirdars, and that the defendants could not 
interfere withtherights of the plaintiff or 
demand more than their dues. He im- 
pleaded defendant No. 3 asa pro forma 
defendant, as he was said to be the agent 
of defendants Nos, land 2 and acting on 
their behalf. The Manager, Sind Encumber- 
ed. Estates, is plaintiff No. 2 inthe suit as 
the Estate ofthe Pir has vested in him for 
certain purposes. Paragraph 14 of the 
plaint which isthe. prayer clause reads as 
follows: 
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“The: plaintiff prays for judgment as under: (a) 
The court will be pleased to declare that defend- 
ants Nos. 1 to3 are not entitled to get more from 
the produce of the jagir than what is. stated in 
‘para. 30f the plaint; (by The court will be further 
pleased to issue a permanent injunction against 
defendants Nos 1 to3 that they be restrained from 
taking more than their share of the bataias stated 
in para. 8above and that they should not interfere 
in the rights of the plaintiff; (c) Costs of the suit 
be borne by the defendants." 

The whole suit was referred to an 
arbitrator, who is a senior Pleader prac- 
tising in the Hyderabad Court. He ap- 
pears to have represented the plaintiff 
ab some stage of the proceeding and this 
fact was disclosed in the. reference. In 
giving his award the arbicrator dealt 
separately with each of the issues raised 
in the suit. 
the main issues he held that the plaintiff was 
not entitled to the declaration or injunction 
sought by bim and that his suit be dismis- 
sed, While dealing with the general issue 
he has said: 

“On” consideration of all circumstances and the 
fact that the plaintiff Pir Balanshah has incurred 
heavy expenses in this litigation. I award him 
Rs. 2,000 (Rupees two thousand) from defendant 
No. 1, who should pay this sum in the following 


manner.” 

Tf the arbitrator had not awarded 
Rs. 2,000 to the plaintiff for the reasons 
given by him perhaps very little would 
have been heard of this matter, in this 

. court; but it is this part of the award 
which has afforded a ground to both parties 
to object to the award. The contention 
of the Pir plaintiffis that the arbitrator felt 
that the plaintiff had certain rights in the 
property, but as he wished that the Pir 
should surrender those rights to the de- 
fendanis and as he knew that he could 
not compel the Pir to surrender those 

` rights, he has got round the difficulty by 
non-suiting the Pir and at the same time by 
givingtohim a sumof Rs. 2,000,as com- 
pensation and that this amount. represents 
not only césts of the suit but the so-called 
price of the rights which he was being de- 
prived of. 

On the other hand itis the case of the 
defendant: that the Pir had failed to prove 
his case and therefore he had been rightly 
non-suiled. That being sothey urge that 
the arbitrator should not have awarded the 
Pir costs and that in any case the award 
of Rs. 2,000 as costs. is without jurisdic- 
tion. The learned Judge has disallowed 
objections of both  -parties on this 
part of the award.. While dealing with 
these objections, the learned Judge seems to 
have lost. sight of two important facts, In 


As a result of the findings on 
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the first place the sum of Rs. 2,000, was 
not awarded merely ascosts but partly 
as costs and partly in consideration of 
“all circumstances”, What those circum- 
stances are can only be surmised. In the 
second place, the power given to the ar- 
bitrator under the mandate issued by the 
court was to deal with costs as. would be 
dealt with by the court. No special costs 
had been claimed by the plaintiff either in 
the suit or before the arbitrator and 
assuming that while non-suiting the 
plaintiff the arbitrator thought fit to allow 
him costs he could allow him only or- 
dinary costs. 
Rs. 100. 
That being so the learned Judge below 
has acted illegally and with material 
irregularity in holding that the decision 
of the arbitrator with regard to-this point 
was within the jurisdiction of the arbitra- 
tor and was one which could not-be inter- 
fered with by the court. It is not necessary 
for us to go into the motive of the arbitrator 
in passing the award. Whatever be the 


motive of the arbitrator it is abundantly. 


clear that the award as it stands cannot 
possibly be maintained. We are also of 
the opinion that this part of the award 
is not separable from the rest. We ac- 
cordingly set aside the award and re- 
mand the case to the trial Court with 
directions that as this 
1922 or at any rate of 1926 it should be 
taken up for disposal at an early date 
and should be proceeded with de die en 
diem until it is finished. Costs to be costs 
in the cause. 

N Case remanded. 


“RANGOON HIGH COURT. 
First Civil Appeal No. 125 of 1932. 
February 21, 1933. 

Pacer, ©. J. ann Mya Bu, J. 
CHIN GWAN AND Co.—APPELLANT 
versus 


ADAMJEE HAJEE DAWOOD axr Co. -. 


RESEONDENT. 
Contract Act (IX of 1872), s 20-—Applicability of — 
Contract to supply goods—Subsequent coming into force 
of the Tariff Act imposing excise duty on goods— 


` Vendors, if can refuse to supply on ground of non- 


payment of excise duty. 

Where there is a mutual mistake as to a fact which 
goes to the root of the contract, and frustrates the 
object of the agreement, s. 20, Contract Act, will 
apply. But where one of the parties to an agreement 
knows a fact which makes his bargain an advantag- 
eous one, and that fact is unknown to the other party 


tothe agreement, the other party ‘remains bound by 


Such costs would be about, 


is an old suit of 


a 


u 
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the contract unless there is an obligation on the 
party knowing the fact to disclose it to the other 
party to the ‘contract. 

Where certain sellers who had agreed to supply 
certain goods at a certain rate refused to give delivery 


to the purchasers under the contract betweén them . 


unless the purchasers paid in addition to the agreed 
price, a sum equal to the proposed excise duty im- 
posed on the goods by the Tariff Act, which had come 
into force subsequently : 

Held, that it wasnotopen to thé sellers to refuse 
delivery on that ground as no excise duty had been 
imposed on the date on which they refused to 
give delivery and that s. 20, Contract Act did not 
apply to the case. ae 


First Uivil Appeal against the decree of 
High Court, Rangoon, dated August 10, 1922, 
in Civil Case No, 81 of 1932. | 

Mr. Krishnaswami, for the Appellant. 

Mr. M. M. Rafi, for the Respondent. 

Page, ©. J.—This appeal must be allow- 
ed. ‘It is common ground that on Jan- 
uary 22,1932, the appellants bought from 
the respondents 500 tins of Red Scissors 
brand matches at Rs. 8-12-0 per tin net 
and’ 900 tins of Polo brand matches at 
Rs. 8-12-0 per tin net, the terms of the 
agreement being set out in a stamped 
memorandum. Under ths contract the ap- 
pellants were entitled to receive immediate 
delivery of the goods. On the following 
day the respondents refused to give deli- 
very of the matches under the contract 
unless in addition to the contract price 
there was added a sum equal to the pro- 
posed excise duty set out in a Govern- 
ment notification published in the Burma 
Gazette of January 23; 1932. On January 
30, 1932, in a letter from the learned 


Advocate for the respondents to the learned . 


Advocate for the appellants, the respond- 
ents claimed to receive payment from the 
appellants against delivery of the match- 
es of the purchase price plusthe proposed 
duty of Rs. 6-4-0 a tin. 

It is common ground that the respond- 
ants did refuse to deliver the goods to the 
appellants on or about January 30, 1932, 
for the price set out in the agreement of 
sale, and it is also common ground that 
after January 23, 1932, the appellants were 
unable to purchase matches of a like des- 
cription in the market at lessthan Rs. 15 
per tin, that is, for the contract price 
and in addition the amount of the propos- 
ed excise duty. The appellants brought the 
present suit to recover the difference bet- 
ween the contract price and the price 
which they would have to pay in the mar- 
het for goods of a like description at the 
date whea the respondents refused to de- 
liver the goods pursuant to the contract. 
At the hearing of the appeal the respond- 
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ents contended’ that, inasmuch as the bill 
published in the Burma Gazette of Jan- 
uary 23, 1932, became lawin April 1932, 
they were entitled on January 24, 1932, 
under s. 10, Tariff Actof 1891, to refuse 
to deliver the goods under the contract un- 
less the appellants against delivery paid 
in addition to the contract price the amount 
of the duty which subsequently was im- 
posed in respect of those goods, 

It is unnecessary for the purpose of de- 
ciding this appeal to determine whether 
s. 10 upon a true construction of its terms 
operates retrospectively ; but, in my opi 
nion, the respondents on January 24, 1932, 
were not entitled to refuse io deliver the 
goods under the contract unless the ap- 
pellants paid the proposed duty in addi- 
tion to the contract price, because at the 
date when the respondents refused to give 
delivery no excise duty had been imposed. 
The effect of s. 10, Tariff Act of 1894 
in the circumstances {of the present case, 
may be toentitle the respondents to claim 
from the appellants arefund of anysum 
which the respondents might have to pay 
in respect of the excise duty that wasim» 
posed in April, 1932, but atthe date when 
the respondents refused to deliver the goods 
against payment of the contract price the 
éxcise duty had not been imposed, and 
in the event might never be imposed. In 
my opinion in such circumstances the 
respondents under the terms of their con- 
tract with the appellants, notwithstanding 
s. 10, Tariff Act, were not entitled either 
to refuse to give delivery of the goods 
against the contract price or to call upon 
the appellants to deposit’ with the respond- 
ents in addition to the contract price a 
sum sufficient to cover the proposed duty. 

In my opinion the appeal must be al- 
lowed. The learned trial Judge dismiss- 
ed the appellants’ claim on ‘two grounds: 
(1) that under s. 10, Tariff Act, the res- 
pondents were entitled to cancel the con- 
tract of sale on the refusal of the appel- 
ants to pay the proposed duty set out in 
the notification, and (2) that the case was 
brought within s. 20, Contract Act. As 
regards the first ground, for the reasons 
that I have stated, with all respect tothe 
learned trial Judge, I am of opinion that 
s. 10, Tariff Act, affords no defence to the 
appellants’ claim. As regards the second 
ground I cannot persuade myself, with all 
due deference, that s..20, Contract Act, 
has any application to: the facts of the 
present case, Section 2) runsas follows: 

“Where both the parties to an agreement are 
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‘under a mistake as to afmatter of fact essential 
to the agreement, the agreement isvoid. Explana- 
tion: an erroneous opinion asto value of the thing 
which forms the subject-matter of the agreement is not 
to be deemed a mistake as to a matter of fact.” 


- Tt was not essential to this agreement 


that at the time when they entered into ' 


it the appellants and the respondents should 
‘have known of the excise duty that was 
proposed in the notification of even date. 
‘It may -well be that if the respondents 
had known of the proposed excise duty 
they would have charged a higher price 
-for the goods. But it was not essential 
that they should have done so. I can 
think of many business reasons why they 
should have been content to charge a 
lower price. Merely because it turns out 
that if a vendor had known certain facts 
he might not in his discretion have ag- 
reed to sell the goods at the contract price, 
in my opinion, is-not a ground for ap- 
plying s. 20, Contract Act. Of course, 
-where there is a mutual mistake as toa 
fatt which goes to the root of the con- 
tract and frustrates the object of the ag- 
‘reement, s. 20 will apply: Illustration (1) 
to s. 20 indicates what the Legislature 
intended toenact under tiat section. But 
where one of the parties toan agreement 
knows a fact which makes his bargain an ad- 
-vantageous one, and that fact is unknown'to 
the other party.of : the agreement, the other 
party remains bound by the contract unless 
there is an obligation on the party know- 
ing the fact to disclose it to the other party 
to the contract.. Mr. Rafi, who very fairly 
argued the case on behalf of the respondents, 
in the course of the hearing stated that he 
‘could not press this ground upon which 
the learned trial Judge had relied in his 
judgment. : 


Fraud on -behalf of the appellants was 
neither pleaded nor raised by way of an 
issue nor proved at the hearing, and no 
‘further reference need be made to it. We 
do not desire by reason of anything that 
is laid down in this judgment to prejudice 
any claim that the respondents may pro- 
perly make to recover from the appellants 
the excise duty in respect of these goods 
which they may have been called upon 
to pay and have paid. It is unnecessary 
to consider this question for the purpose 
of determining the present appeal. For 
the reasons that I have stated, in my opi- 
nion, the appeal succeeds, and the order of 
the trial Court must be set aside, anda 
decree passed in favour of the appellants 
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for the sum claimed with costs in hoth 
courts, - 
Mya Bu, J.—I agree. 
N. Appeal allowed. 


= gema 


LAHORE HIGH COURT. 
Criminal Revision Petition No. 630 of 
1933, 

July 13, 1933. 
TEK OHAND, J. 
KEHR SINGH—Conviot — PETITIONER 
versus ` 

A EMPEROR—OPPrOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), s. 428— 
Penal Code (Act XLV of 1860), s8. 147, 828, 825—Con- 
viction under ss. 147 and, 823—A ppeal—District 
Magistrate quashing conviction under s, 147 and 
altering that under s. 8238 to one under © 8. 825— 
Sentence maintained—Legality of. 

Where the accused was convicted under ss. 147 
and 323, Penal Code, and sentenced to six months’ 
rigorous imprisonment for the first offence and a 
fine of Rs. 100 for the second, and though on appeal 
the District Magistrate quashed the conviction under 
s. 147 and altered the conviction under s. 323 to 
one under s. 325, the whole sentence was, retain- 


ed: 

Held, that his action had virtually the effect of 
enhancing the sentence and was, therefore, beyond 
his powers, and the order could not be maintain- 
ed. 
Criminal Revision Petition reported by 
the Sessions Judge,. Karnal, dated April 
18, 1933. 

Mr. Anant Ram Khosla, for the Govern- 
ment Advocate, for the Crown. 


Order.—The facts of the case are given 
in the order of reference made by the learn- 
ed Sessions Judge and it is not necessary 
to recapitulate them here. The petitioner 
was tried along with a number of other 
persons and was convicted by the trial 
Magistrate under ss. 147: and 323, Penal 
Code and senténced to undergo rigorous 
imprisonment for six months for the first 
offence and to pay afine‘of Rs. -100 for 
the second. On appeal the learned Addi- 
tional District Magistra'e held that the 
offence of rioting had not been established 
and quashed the conviction of all’ ihe con- 
victs under s. 147. He was further of opin 
ion that the petitioner Kehr Singh ought 
to have been punished under s. 325 and 
not unders. 323, and therefore hè altered 
the conviction to one under s. 325, and 
for that offence sentenced the petitioner 
to undergo rigorous imprisonment for six 
months and pay afine of Rs. 100. Kehr 
Singh filed a petition for revision before 
the Sessions Judge and urged that the 
Additional District Magistrate should not 
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have altered the conviction to one under 
s. 325, and in any case, his’ order was 
tantamount to enhancement of the sens 
tence which he was not competent to do. 
The learned Sessions Judge accepted the 
second contention and has recommended 
that the sentence be reduced. 

Mr. Anant Ram for the Crown admits 
that in view of the finding of the learned 
Additional District Magistrate quashing 
the conviction under s. 147, his action in 
retaining the whole of the sentence which 
had been imposed by. the trial Magistrate 
for offences under ss. 147 and 322, had 
virtually the effect of enhancing the sen- 
tence and was therefore beyond his powers. 


I have no doubt that this is the correct 
view and the” order of the Additional 
District Magistrate cannot be maintained, 
I am further of opinion that it has not 


been satisfactority established on the re- 
cord that Kehr Singh had inflicted griev- 
ous hurt on the complainant, and on this 
point the trial Magistrate had taken the 
cortect view. I therefore alter the conviction 
to one under s. 323 and sentence Kehr 
Singh to pay a fineof Rs. 50, or in default 
to undergo rigorous imprisonment for one 
month. 

Ne Conviction altered. | 


PESHAWAR JUDICIAL COMMIS- 
an SIONER'S COURT. 

Criminal Revision Petition No. 96 of 

aes “1933. 
os May 25, 1933. 
“MIDDLETON, J. C., AND Saapuppin, A.J.C. 

ABDUL HAKIM—Accuszp —PET.TIONER 

4 VETSUS 

HAJI ABDUL AZIZ - COMPLAINANT — 
OSOR OPPOSITE PARTY. 

Criminal Procedure Cote (Act V of 1898), ss. 259, 
8:0 (1) (a)—Framing of charge—Change in constitu- 
tion of Bench—De novo trial of accused—Discharge 
of accused under 8 259 due to absence of complain- 
bay Ml trial on fresh complaint—Whetner bar- 
re . 
The accused was ‘prosecuted on a complaint under 
B, 103, Penal Cole, before a Beach of Honorary 
Magistraies who recorded prosecution evidence and 
framed a. charge-under that section At the sub- 
sequent hearing, the constitution of the Bench 
hiviog been changed the accused claimed a de 
novo trial under s. 300, Urimiual Procedure Code, 
which was grant-d. In the de novo proceedings, 
owing to the absence of the complainant the 


petitimer was discharged by an order specifically ` 


referring to ‘8. 209, Criminal Frocedure Code. The 
complainant thea filed a fresh complaint of which 
coznizance wag taken: 

Heid, thatthe commencement of the de novo pro- 
ceedings as therresult of -an application under 
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a. 350 (1) (a), Griminal Procedure Code, had the 
effect of wiping out all the proceedings before 
the original Oourt and that the new trial was to be 
conducted as though those proceedings were: non- 
existent, andas the charge framed before the 
de novo proceedings was non-existent, the subse- 
quent order of discharge was rightly described as 
one under s. 259 and hence didi not bar a fresh 
trial. 
[Oase law discussed.] 3 


Section 239, Oriminal Procedure Code, only em- 
powers the dischargeof an accused person prior to 
the framing of a charge. 


Criminal Revision Petition against an 
order of the District Magistrate, Peshawar, 
dated March 6, 1933, 4 

Messrs. Abdulrab and Nishtır, fcr the 
Respondent, 

Judgment.—Ths petitioner was 
prosecuted on complaint under s. 406, 
Penal: Code, before a Bench of Honorary 
Magistrates who recorded prosecution evi- 
denze and framed a charge under that 
section. Thereafter at a subsequent hear- 
ing the constitution of the- Bench having 
been changed, the accused petitioner claim- 
ed a dé novo trial under s. 359 (1) (a), 
Criminal Procedure Code, which was grant- 
ed and in these d: novo proceedings owing 
to the absence of the complainant the peti- 
tioner was discharged by an order specifi- 
cally referring to s. 259, Criminal. Proce- 
dure Code. > An additional point in the 
case is that after the petitioner had been 
charged in the original trial, the complainant 
applied to ths original Bench for leave of 
abseace and for representation by Counsel, 
which application was granted. 

The complainant has now returned from 
the pilgrimage which caused his absence 
and has instituted a fresh complaint of 
which cognizance has been taken. The 
petitioner applied in revision to the District 
Magistrate claiming that the previous order 
of discharge subsequent tothe framing of a 
charge amounted to an acquittal and that 
therefore no further trial could take place. 
His petition has been dismissed and he now 
comes up to this court raising the. same 
point. Itmay be noted at once that s. 259, 
Criminal Procedure Cole, only empowers 
the discharge of an accused person prior to 
the framing of acharge, which makes it 
evident Lhat the second Bench of Honorary 
Magistrates considered that ihre was no 
charge subsisting before them. 

The petitioner's contention is based upon 
a view adopted in E nperor v. Nathu (1) and 
thereafter followed, though not without 
expressions of doubt, in Sriramulu -v. 


(1) 14 P R 1903; 175 P L R 1903, 


441 


Krishna Row (2). In these rulings it-was 
held that the charge subsisted even after 
the commencement of new proceedings 
under's. 350, Criminal Procedure Code, 
and it should be noted that the Madras 
ruling is of the year 1914. Since then 
however, in the majority of the Indian 
Courts it has been held that the commence- 
ment of de novo proceedings as the result 
of an application under 8.°350 (1) (a), Crimi- 
nal Procedure Code, has the effect of wiping 
out all the proceedings before the original 
Court and that the new trial is to be con- 
ducted as though those proceedings were 
non-existent. The following rulings all 
adopt this latter view and are given in 
chronological order: Daroga Chowdhury v. 
Emperor (3) a Patna decision dated June, 
1919, Jago Singh v. Emperor (4), another 
Patna decision of the same year, Sahib 
Din v. Emperor (5), decided in 1922, 
‘Sardar Khan v. Attaulla (6) and 
Narayan Reddy v. Enumula Bajamma (T) 
-decided in 1924 and 1925 respectively,Sheoraj 
Sahai v. Dani (8) decided in 1930. All 
these decisions adopt the view noted above, 
whilst those 0. Patna and Nagpur deal with 
the specific point as to whether an actual 
charge once framed is wiped out by the 
commencement of a de novo trial and de- 
cide the question in the affirmative. In 
our opinion the rule laid down in Emperor 
v. Nathu (1) was contrary to the express 
provisions of s. 350, Criminal Procedure 
Code and even in the Punjab the full 
results of this ruling have not been adopted 
in the decision of 1922. We hold that the 
charge framed before the commencement 
of de novo proceedings is non-existent and 
that the subsequent order of discharge was 
rightly described as one under s. 259, Crimi- 
nal Procedure Code, and therefore does not 
“bar afresh trial. Moreover, as the order of 
discharge was based entirely on the absence 
of the complainant who had obtained leave 


(2) 25 Ind. Oas. 1001; A IR 1915 Mad. 23;15 Or. L. 
J. 673: 38 M 585; (1914) M W N 646; 16 ML T 303; 


27 ML J 599. 
(3) 52 Ind. Cas. 398; A IR 1919 Pat. 578; 20 Or. LJ 


33. 
(4) 58 Ind. Oas. 820; AIR 1919 Pat. 311; 20 Cr. L J 


0. 
(5) 66 Ind Cas. 826; AI R1922 Lah. 49; 23 Or. L 
J 330;3L115,4 U P L R (L)50; 10 PWR 1922 


Or. 

(6) 85 Ind. Cas. 254: A I R 1925 Mad. 174; 
20 L W 847; 47 M L J 9286; 26 Or. LJ 
510 


(1) 90 Ind. Oas 66%: A IR 1925 Mad. 1280, (1925) 
M W N 652; 49 M LJ 423; 26 Or. L J 1596. 
` (8) 130 Ind. Cas 825; AIR 1931 Nag.39; 27 N L 
R 13:32 Or. L J 603; Ind. Rul. (1931) Nag, 73; (1931) 
Or, Oas. 223, 
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of absence from the previous court and 
amounted tono attempt at decision: of the 
case uponits merits, wecan find no reason 
why the trial should not proceed, and we 
dismiss the application for revision. 

N. Application distissed. 





_ LAHORE HIGH COURT. 
Criminal Rèvision Petition No. 699 
of 1933. 
July 13, 1933. 
SHADI LAL, O. J. 
GHULAM MUHAMMAD— 
PETITIONER i 
versus 
EMPEROR— Opposite Party. 

Penal Code (Act XLV of 1860), s. 498—Abducted 
woman not returned to complainant—Sentence of six 
months’ rigorous imprisonment— Whether excessive. 

Where the accused on being found guilty of 
an offence under s. 49%, Penal Code, was: sen- 
tenced to six months’ rigorous imprisonment and 
it appeared that though the accused had pro- 
missd to return the complainant’s wife to the com- 
plainant, he had not done so: 

Held, that the sentence was not excessive and 
that the imprisonment for one month and twelve 
days which he had undergone could not be re- 
garded as adequate for the aggravated offence, 

Criminal Revision Petition from an order 
of the Sessions Judge, Jhelum, dated April 
10, 1933. f 

Mr. Bishen Narain Pandit, for the Peti- 
tioner. | 

Mr. Anant Ram Khosla, for the Crown. 

Judgment.—The learned Sessions 
Judge agreeing with ine trial Magis- 
trate, has found the petitioner guilty 
of enticing away the wife of the com- 
plainant, and has sentenced him | un- 
der s. 493, Penal Code, to’ rigorous 
imprisonment for six months. . This ap- 
plication for revision has been , admit- 
ted only onthe question of sentence 
and after hearing arguments on both 
sides, I am not prepared to hold that 


the sentence imposed upon the ac- 
cused is ‘excessive. As pointed out by 
the learned Counsel for the Crown, 
though the accused promised to re- 


to the husband, he 
and the 


turn the woman 
fas not fulfilled that promise, 
judgments of the courts below show 
that he has congealed her. He has 
thereby aggravated the offence committed 
by him. 

It is to be observed that the maxi- 
mum: sentence prescribed by “law for 
the offence is two years, and it is 
obvious that imprisonment for a pe- 


a 
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riod of one month and twelve days, 
which the convict has undergone : can- 
not be regarded. as an adequate punish- 
ment for an aggravated offence of this 
nature. The application for revision is 
accordingly dismissed. 

N. Application dismissed. 


RANGOON HIGH. COURT. 
Second Civil Appeal No. 131 of 1932. 
January 17, 1933. 

, BAGULEY, J. 
. A.L. R.M. ARUNACHALAM 
.. CHETTYAR—APPELLANT 

a Versus 

KO TU MAUNG AND ANOTHER 


; — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 100, 

0. XIII, r. 2,0. XIV, r. 1, 0. XX, r.4—Evidence Act 
(I of 1872), s 103—Admission of documents at late 
stage —Discretion of court—Interference—Burden of 
proof, when shifts- Judgment—Contents—No re- 
ference to evidence—Interference—Concurrent find- 
aings—Interference. 
_ Wherean unregistered document was not men- 
tioned im the plaint, as a dccument relied upon 
and was-not mentioned when issues were framed; 
but pliintifi's Advocate sought to put it in evid- 
ence towards tle close of the examination of the 
first witness and the Judge refused to ad- 
mit it because it had not been filed with the plaint 
nor shown inthe list as one relied upon and to 
be produced later andthe District Judge refused 
to interfere with his discretion: 

Held; that the lower Oourt did not err 
in rejecting the document. Taliwar Singh v. 
wandas (1), distinguished oh 

It cfnot be held that because a judgment does 
not menlion some particular item of evidence it 
- follows - thatthe Judge has not considered it, 
“The burden of proof is fixed when the issues 
are framed, and after thatitia merely acase of 
considering the evidence. Once the pleadings are 
complète ,the burden of proof is not transferred 
fromm side to side in the course of the proceedings. 

Where the principal issue isone of fact, and the 
two lower Courts are in agreement with regard 
to the decision on that fact in second appeal whe- 
ther it ia right or wrong, that finding of fact 
is binding, unless the appellant is able to show 
bome error cf law or procedure which may 
havé‘ affected the decieion of the case 


in law 
Bag- 


Second Civil Appeal against the deciee 
of the District Judge, Myaungmya, dated 
February, 10, 1932. 

Mr. A. C: Rodriquez, for ihe Appellant. 

Mr. K. N. Ganguli, forthe Respondents. 


Judgment. - The present appellant sued 
the respondents for possession of certain 
land and mesne profits. He claimed that 
jhe had bought certain land from Ma Bon 
Lon and her Children and that he was un- 
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able to get possession of allof it because 
the defendants were occupying a portion ; so 
he sued for recovery of possession of the 
portion which they occupied. The defend- 
ants put forward a denial of Ma Bon Lon’s 
title to the portion of land which was sued 
for. It was quite clear that it was incumb- 
ent upon the plaintiffto prove that Ma Bon 
Lon, his vendor, had a good title to the 
land. Issue No. 1 framed was 

“whether Daw Bon Lon and her children 
owned the suit land.” 

This isa simple issue of fact, and the 
burden of proving his case lay upon the 
plaintiff. Hewas unsuccessful in the trial- 
Court, the Judge definitely answering the 
issue in the negative. On appeal by the 
plaintiff the learned District Judge, without 
definitely saying that he found the issue in the 
negative, discussed the evidence and the 
facis and dismissed the appeal clearly, 
agreeing on that finding with the trial 
Court. Under these circumstances a 
second appeal will only lie on a point of 
law. 

The first point argued was that the lower 
Courts erred in law inrefusing to admit in 
evidence a certain rental agreement. This 
rental agreement is not mentioned in the 
plaint as a document relied upon and was 
not mentioned when issues were framed; 
but plaintiff's Advocate sought to put it in 
evidence towards the close of the examina- 
tion of the first witness. The defendant's 
Pleader objected to the document being put 
in and the learned Judge refused to admit 
it because it had not been filed with the 
plaint norshown in the list as one relied 
upon and to be produced Jater. This order 
wasa perfectly legal one. TheJudge had 
the discretion whether he shouldor should 
not admit it and he refused to exercise his 
discietion in the plaintifi’s favour. The 
point with regard to the admissibility of this 
document was considered by the Jearned 
Distiict Judge and he held that he did not 
think that he should question the discretion 
Appel- 
Jant’s Advocate relied upon Taliwar Singh v. 
Bagwandas (1), but this case does not, really 
help him very much. Itis a case, it is true, 
jn which after the lower Court had refused 
to admit certain documents in evidence the 
High Court on second appeal directed some 
of. them to be received in evidence ;, but 
that case is somewhat in the nature of a 
boomerang, because the High Court . order- 
ed the documents to be received which were 
copies of public documents. There was 

(d) 12QOWN3812; 8O0LJ Uh 
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also one kabuliyat referred td, and it directed 
that if that was aregistered document, that 
was to be received in evidence, but not ifit 
was not a registered document, the basis of 
the decision being that copies of public 
documents or registered documents were 
most unlikely to have been fabricated, 
whereas ordinary documents might perhaps 
have been fabricated. The exhibit which 
the plaintiff-appellant now seeks to put in 
in evidence is not a registered document, 
and consequently on the lines of that ruling, 
it should not be admitted. I am quite un- 
able to say that the lower Court erred in 
law in refusing to admit this document. 

The remainder of the grounds of appeal 
really amount to saying that the lower 
courts have given insufficient weight to 
certain evidence or that they have not consid- 
ered certain points andone ground is that 
the lower Appellate Court has nog fully 
discussed the evidence in the case. The 
requirements of a judgment are laid down 
in O. XX, r. 4, and this rule does not require 
the evidence to be discussed. It merely. 
lays down that the judgment shall contain a 
concise statement ofthe case, the points for 
determination, the decision thereon, and the 
reasons for such decision. it is quite impos- 
sible to hold that: because 2 judgment does 
not mention some particular item of evidence 
it followsthat the Judge has not considered 
it. Thereis also one more ground which 
states that certain admissions by the first 
respondent, coupled with the kwin map, 
shifted the burden of proofon the respond- 
ents. The burden of proof is fixed when 
the issues are framed, and after that it ‘is 
merely 2 case of considering the evidence. 
Once the pleadings are complete the burden 
of proofis not transferred from side to side 
in the course of the proceedings like a tennis 
ball. -There is no doubt that the initial 
burden of proof lay upon the plaintiff and 
there is no duty on the Judge to keep a 
track ofit asit shiftsfrom one side to the 
other. The principal issue is one of fact, 


and the two lower Courts are in agreement. 


with regard to the decision on that fact, 
and in consequence whether it is right or 
wrong, that finding of fact is binding, 
unlessthe appellant is able to show some 
errorof law or procedure which may have 
affected the decision of the case. As I have 
said, Tam unable to hold that the rejection 
ofthis particular document wasan error in 
jaw, ‘and I can see no sign of any error of 
procedure which may have affected the 
decision of the case. The burden of proof 
was initially rightly placed, and although 
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the plaiitifi-appellant objected to the weight 
which should have been given by the lower 
Court to certain portions of the evidence, that 
is not amatter which can be considered in 
second appeal. g 

The judgment clearly cannot be stigmatiz-. 
edas perverse and, therefore, whether the 
decision on a point of fact is one which 
this court would have reached had ib been 
the first to consider the evidence on the 
record,is a matter of no importance. No 
appeallies ona pure question of fact, and 
the weight to be given to the evidence on 
second appeal. For these reasons I dismiss 
the appeal with costs. 

N.-A. Appeal dismissed, 


LAHORE HIGH COURT. ` 
Criminal Relerence No. 915 of 1933.. 
June 23,1933... . oo 
JAI Lat, J. : ` 
EMPEROR— REFEREE , 
h , versus aam 
7 LAL SINGH AND OTAERS—ÅCCUSED —. 
OPPONENTS. 

Criminal Procedure Code (Act, V of 1598), s. 56 1-A— 
Assessor expressing that he is determined to help accused 
—Whether a proper person to act as assessor—Order 
for new trial. ai : 

Where during the course of the trial- 
with the aid of assessors, one of the 
expressed that he was determined to 
the accused and that he was 
allow the accused to be convicted : 

Held, that he was nota proper person- toact as 
an assessor and the High Court had power to order 
anew trial under s. 561-A with the aid of new 
assessors, ; 


Reference made by the Additional Sessions 
Judge, Lahore, dated June 12, 1933. 


Mr. Carden Noad, The Government 
Advocate and Sardar Hazara Singh, for 
the. Crown. - 

Messrs. Bihari Lal and 
for the Accused. | ; 
Order.—This is a reference ‘by the. Ad- 
ditional Sessions Judge of Lahore, made 
under rather peculiar’ -circumstances.. The 
accused, Lal Singh and -others were being 
tried before the learned - Additional Ses- 
sions Judge on a charge of ‘dacoity ac- 
companied by murder under's. ‘396, “Penal 
Code, and one Sardar Kirpal Singh was. onè 
of the three assessors who was ‘assisting. 
the learned Judge in the. trial: ‘In the- 
course of the trial the Additional Sessions: 
Judge discovered that Sardar Kirpal. Singh 
had stated that-he was determined to help 
the accused; in fact he had expressed an 


of & case 
assessorg 
help 
not going to 
bt d 


Sagar. Chand, 


-opinion that he was not gding to allow 


` 


v 
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the accused to be convicted. This fact 
is proved by reliable evidence which the 
learned Judge has accepted astrue and 
which I have m reason to disbelieve. That 
being so, it isobvious that Sardar Kirpal 
Singh is not a proper person to act as an 
assessor in this case. 

The next and the more difficult question 
is what is the proper action to be taken 
in stich circumstances. The only authority 
mentioned by the learned Additional Sessions 
Judge is Sessions Judge of Tanjore v. 
Thiagaraja Thevan, 15 Ind. Cas. 313 (1), a 
judgment of the Madras High Court. In 
that casé in the course of the trial the 
Sessions Judge discovered that one of the 
assefsors was interested in the deceased. 
He would not have appointed him as an 
assessur if he had known this fact when he 
commeéneed the trial, but it came to his 
notice during the course of the trial. He 
consequently referred the case for orders 
of the High Court recommending that a 
new trial be ordered with the help of 
other assessors and the High Court accept- 
ed this - recommendation as the proper 
course in ihe circumstances. I consider 
that the High Court has power to pass such 


an order inter alia under s. 561-A Criminal 


Procedure Code. 

The Counsel for the accused have very 
properly not opposed the recommendation 
of the Additional Sessions Judge and have 
left the matter in ihe hands of this court. 
I am aware that a number of witnesses 
have already been examined and a new 
trial will necessitate their being recalled; 
but this course cannot be avoided because 
I do:mot think it would be fair to all 
concerned that the evidence already 
recorded-should be read as evidence in 


the case considering that new assessors. 


will. have to be chosen by the trial Judge, 


who ‘will have to give their opinion on: 


the > whole of the evidence led by the 
parties. 
stood to observe that the present asses- 
sors, except Sardar Kirpal Singh, are not 
elligibie’ for being re-appointed, Thatis a 
matter entirely for the Sessions Judge to 
consider? I consequently accept the recom- 
mendation of the learned Additional Ses- 
sions "Judge and set aside the proceedings 
so fat taken in the trial before him and 
direct. him to hold atde novo. trial of the 
accused’ with the help of other assessors. 
I think it is necessary in the interests of 
justice that the attention of the learned 


ar 15 Ind. Qas.313: 13 Or LJ 473; 1912)M WN 


I must not of course be under- 
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Sessions Judge.of Lahore be invited to 
this case in order to enable him to consider 
the question of the removal of the name of 
SardarKripal Singh from the list of assessors. 
N. Reference accepted. 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT. . 


Criminal Revision Application No. 142 
of 1932. 
August 1, 1932. 
Poutook, A. J. O. 
JODHI UJJAR GOND—Acousep — 
APPLICANT 


1 €7Sus 
EKMPEROR—Oprosite Parry, 

Criminal Procedure Code (Act Y of 1898), s. 367— 
Judgment—Contenis of—Judgment not complying with 
requiremenis—Whether a proper judgment. 

Section 367, Criminal Procedure Code, requires 
that a judgment ofa Criminal Court must contain ; 
(1) the points for decision, (2) the decisions there- 
on, and the reasons for the decision. 

Where a judgment stated, “I have gone through 
the record. The conviction under sg. 419, Penal Code, 
is sound. The fine inflicted of Rs. 30 only is very 
light. I seeno reason to interfere and dismiss the 
appeal” : 

Held, that this was not a proper judgment and- 
the case should either beremanded for Te-trial or 
disposed of by the High Court. Jairamy. Emperor 
(1), relied on. h 

Criminal Revision Application from an 
order of the District Magistrate, Balaghat, 


' dated May 19, 1932. 


Order. - The applicant for revision was 
convicted under s. 419, Indian Penal Code, 
in the court of the Magistrate of the 
Second Class, Baihar, for falsely representing 
to Musammat Mangli that he was a servant 
of the company for whom she was col- 
lecting harra and thereby inducing her 


to sell him 2 kuros of harra for eight 
annas. In what purports to be a judg- 
ment ihe District Magistrate merely 
wrote : f i 


“I have gons through the record. The conviction 
under s. 419, Indian Penal Code, is sound. The ling 
inflicted of Rs. 30 only is very light I see no reason 
to interfere and dismiss the appeal,” 


Section 367, Criminal Procedure Code, 
requires that a judgment of a Criminal 
Court must contain, (1) the points for de- 
cision; (2) the -decisions thereon, and the 
reasons for the decision. The provisions 
of that section are explained in the 
judgment of Stanyon, A. J. C., in Jairam 
v. Emperor (|), and the learned District 
Magistrate would do well to study that 
judgment for future guidance. It is clear 
that there has been no proper judgment 


a 15 Ind. Oas. 975;8 N LR 84; 13 Or, L J: 
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in the Appellate Court and I must there- 
fore either remand the case for a retrial 
of the appeal or dispose of it myself, 
I propose to adopt the latter course. The 
three material witnesses in the case are 
Sambhu, P. W. No. 5, his wife Musammut 
Sundari, P. W. No. 4, and Musammat 
Mangli, P. W. No 3, who lives with them. 
The P.M. Co., has taken a contract for harra 
in the Government forest outside the 
village of Bhima, in which these people 
reside, and it employs persons to collect 
harra on permits from that forest and pays 
such persons 3annas per kuro. Seth Bad- 
han Sao is a rival karra contractor and 
buys harra at the rate of 4 annas per 
kuro. He is clearly not entitled to buy 
the harra collected from the Government 
forest but is entitled to buy the harra 
collected from trees standing in the village 
fields. 

The evidence of Sambhu shows that the 
accused made no misrepresentation to him. 
The accused told’him that he was a 
servant of Seth Budhan Sao and that 
Sambhu was entitled to sell him harra 
collected from the survey numbers. As 
he paid four annas a kuro instead of ihe 
company’s rate of 3 annas, Sambhu sold 
him 3 kuros for 12 annas, Musammat 
Sundari, who was present at the time, stated 
clearly at the end of her cross-examination 
that after her husband had sold these 3 
kuros to the accused she and Musamn at 
Mangli sold harra to him as he was 


paying 1 anna more than the company.: 


It is not easy to reconcile ‘all the state- 
ments made by Sundari, but from the 
evidence on record it appears probable 
that Mangli was well aware that the ac- 
cused was not buying on behalf of the 
company and that she sold to him because 
she thereby got a higher price. The learned 
District Magistrate, who is not the same 
District Magistrate as disposed of the ap- 
peal, hasstated he has no cause to show 
against the conviction, but Iam of opinion 
this evidence cannot support the con- 
viction. Whether any other offence has 
been committed isa question that does not 
now arise. The application is accordingly 
allowed and the conviction is set aside. 
The fine if paid must be refunded. 
N. Application allow 


aout RAM V. ADALAT MAHATÔ 


14610 


PATNA HIGH COURT.. 

Appeal from Appellate Decree No, 39 

of 1931. 5 
September 12, 1933. 
AGARWA 4, d. 
GUHI RAM SINGH CHAUDHURI 

AND OTAERS—DEFENDANTS —APPELLANTS 
versus 

ADALAT MAHATO (Mrnog) - PLAINTIFF 

—RESPONDENT. 

Ejectment suit—Proof of paintiff's title—Whether 
suficient—Presumption from proof of title—Value of 
—Record of Rights—Presumption arising from entry 
—Tffect of. | 

In a suit for ejectment the plaintiff must not only 
prove his title but also that be has been in posses- 
sion within twelve years from the date of the institu- 
tion ofthe suit,and if itis found that the evidence 
produced by both the plaintiff and the defendant as 
to possession is unworthy of credit the plaintiff's 
suit must fail inasmuch as? the presumption which 
arises upon proof of title cannot be called in aid to 
give weight to evidence unworthy of credit any mors 
than if no evidence stall had been given.” Raja 
Shiva Prasad Singh v. Hira Singh (|), followed. 

The ‘presumption arising from entry in the Record 
of Rights should be given effect to until its correct- 
ness is disproved by evidence. 


Appeal from a decision of the Additional 
Distiist Judge, Manbhum, datel August 
27, 193 ' confirming that ofthe Additional 
Munsif, Purulia, dated June 30; 1929.- 

Mr. Subal Chandra Mazumdar; for the Ap- 
pellants. f 

Mr. R. 9. Chatterji, for the Respondent. 


Judgment.—The ancestors of defendants 
Nos. 1 to 4 owned a tract of land in village 
Abra which has beencalled ihe “purchased - 
land” and also certain jalsasan lands. In 
1901 the karta of ihe defendants’ 
family executed in favour of the father 
of the plaintiff a mukarari~patta of 
certain land which was stated to be 
apart of the purchased land. The patta 
specified the boundaries of the land that 
was leased to the plaintiff's father and also 
the boundariesof the land that was to be ex- 
cluded from the lease. In 1920, in thesurvey 
proceedings, plot No. 416 was recorded in the 
name of the defendants, while plots Nos. 413 
and 417 were recorded in the name’ of the 
plaintiff . although the palas trees on the 
two last mentioned plots were stated to 
belong to the defendants. In 1905 defend- 
ants Nos. 1 to 4 purported to settle the palas 
trees on all three plots with defendants Nos. 5 
to 7. The plaintiff instituted the present 
suit for declaration of his title to plot No. 416 
and of his right to the trees standing on 
plots Nos,413 and 417, and for recovery of 
possession. - 

The defence was that plots Nos, 413 and 417 
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were not part of the purchased land but 
were lands in respect of which the defend- 
ants had jalsasan rights and, therefore, they 
did not, form a part the plaintiff's mukarrari 
patta. It was also denied that plot No: 416 
was included in that lease. Both courts 
found in favour of the plaintifi’s title and 
they also found that the evidence with 
regard to possession was unsatisfactory on 
both sides. They, however, proceeded to find 
possession in favovr of the plaintiffs by 
invoking the assistance of the presumption 
which ‘arises from title. This is a question 
which has been decided by a Full Bench of 
this Court in 1921 in Raja Shiva Prasad 
Singh v. Hira Singh (1). It was there 
held that in a suitfor ejecitment the plaint- 
iff must not only prove his title but also 
that he has beer in possession within twelve 
years from the date of the institution of the 
suit, and if itis found that the evidence 
produced by both the plaintif ‘and the 
defendant as to possession is unworthy of 
credit ‘oe plaintiff's suit must fail inas- 
much asthe presumption which arises upon 
proof of title cannot be called in aid to give 
weight to evidence unworthy of credit any 
more thanifuo evidence at all had heen 
given. The learned Advocate for the 
plaintiff-respondent seeks to distinguish 
this case from the facts of the Full Bench 
case by a reference to the nature of the land. 
He refers to-the exception to the general 
yule mentioned in the judgment of Sir John 
Bucknill at p. 523* of the Report where 
his Lordship said: 

‘Ii has, for example, been held that where land is 
of such a character (e ge juogle, waste land or land 
under water) that proof of any act of possession is 
substantially impracticable, the presumption in favour 
of the plaintiff that possession follows title may be 
regarded as sufficient to establish prima facie the 
plaintiff's claim and to shift the onus upon the defend- 
ant of proving the contrary”. 

The land in dispute in the present case, 
however, is not of that nature, it being the 
case of both parties that this land was 
land en which palas trees grew on which 
lac wascultivated: both parties claimed 
that they had cultivated lac on those trees. 
‘It may also be mentioned that the entry 
in the Record of Rights is in favour of the 
defendants and the statute requires that 
the presumption arising therefrom shall 


be given effect to until the correctness of it 


is disproved by evidence, Neither of the 
courts has referred to any evidence which 
will prove that the entryin the Record of 


‘Rights that the defendants are in possession . 
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of plot No. 416 .and of the trees on plots 
Nos. 413 and 417 is not correct. f 
The appeal therefore succeeds ard is 
allowed and the suit is dismissed. The 
appellants are entitled to costs throughout. 
N. Appeal allowed. 


OUDH CHIEF COURT 
Criminal Revision Appeal No. 183 
of 1932, 

August 5, 1932, 
Bısagsawar Nara AND Kison, JJ. 
SAHAJ RAM—AOCUSED— APPELLANT 
versus ` Kh 
EMPEROR —RESPONDENT. 

Criminal Procedure Code Act V of 1893), s. 164 
Confession—Recording of—Manual of Government 
Orders, Vol. I, Department VI, para, 853-A—Omission 
to comply with in full—Confession, if “becomes ‘ing 
valid, 

Where in recording a confession it appears that 
though the Magistrate had complied with the pro- 
visions of s 164, Oriminal Procedure Code, and the 
confession bore at the foot of it the memorandum 
required by that section, he had not complied in 
full with the directions with regard to the recording 
of confessions contained in para, 858-A of tho 
Manual of Government Orders, Vol. I, Department 
Vi, pa 186: Be ae 

Held, that although it was very desirahle that 
those instructions should be carried out to the letter 
and thatevery question put in accordance therewith 
and the answer given by the confessing person 
should be recorded by the Magistrate; the ‘omission 
to do. so did not invalidate the confession as æ piece 
of the evidence.!p.451,col 3] > > a 

Criminal Appeai against an order of the 
Sessions Judge, Lucknow dated Juns 1, 
1932. ; 

Mr. S. S. N. Tankha, for the Appel- 
lant. 

Mr. G. H. Thomas, 
Advocate, for the Crown. 

Judgment.—In thé early hours of 
January 11, 1932, Sarju Ahir of village 
Muhammad Nagar, in the Lucknow Dıs- 
trict was hacked to death with a chopper. 
He received a great number of injuries 
of which 19 were incised wounds, the 
majority on the head, face and neck. 
The skull and lower jaw were cut through 
at a number of places and the spinal 
column was severed by the neck injuries, 
Sahaj Ram Ahir aged about 22 has 
been convicted by the learned Sessions 
Judge of Lucknow for the murder of 
Sarju and has been sentenced to death, 
He ‘has appealed and the reference in 
confirmation of the death sentence is also 
before us. i h 

The case has been very carefully tried 
by the learned Sessions: Judge and there 


Government 
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can in our opinion be no doubt as tothe 
guilt of the appellant. 

The facts that have been established 
by the evidence of the prcsecution wit- 
nesses are that Sarju Ceceased was married 
to one Musammat-Nanhi. Owing to the 
impotence of Sarju, Musammat Nanhi 
became the mistress of Sahaj Ram sprel- 
jant who was the son of one Musamn at 
Dhanwi who after the death of her hus- 
band had married the father of Sarju. 
Sahaj Ram’s intimacy with Musammat 
Nanhi had extended over five or six years 
and on several occasions Sarju had com- 
plained on the subject to Ghani Ahmad 
Khan, the zamindar and mukhia of the 
village who had warned Sahaj Ram_ to 
leave the woman alone. Two or three 
months before the murder Sarju had left 
the village for Lucknow where he had 
obtained some employment and Sahaj 
Ram was left in undisputed possession of 
the woman. Sarju returned to his home 
on January 10, 1932, and that night he 
was sleeping ina room inhis house with 
his wife Musammat Nanhi. It was cn this 
very night that Sarju was murdered. 

Musammat Nanhi was an eye-witness to 
the murder. The eight-year old son of 
Musamvat Dhanwi was sleeping in the 
same room and he went crying to Sita 
Ram, Sahaj Ram’s brother. Sita Ram 
went tothe spot and asked Sahaj Ram 
what had happened to which Sahaj Ram 
replied “jo kuchh hua, achcha hua.” Sita 
Ram was followed by one Mohan Nai 
‘and on his questioning Sahaj Ram, the 
latter admitted that he had killed Sarju 
and asked these witnesses to suggest a 
way of escape .from the consequences. 
Sita Ram and Mohan advised Sahaj Ram to 
inform Ghani Ahmad Khan, the zamindar 
and mukhia of what he had done. Sahaj 
. Ram went to the mukhia’s house and did 
“go, saying to him “mujh se to khata hut 
tum mujhe bachao.” He further told the 
. mukhia in answer-to his question that 
-he had killed Sarju with a chopper which 
he had hidden in a stack of fodder in 
in the courtyard of Sarju’s house. The 
mukhia -locked up Sahaj Ram in a room 
in his own house and sent for his gorait, 
Gaya Din Pasi. He then ‘proceeded to the 
scene of the murder. He. directed Sita 
Ram to search for. the chopper in the 
fodder where Sahaj: Ram had said he 
“had hidden it, -add a chopper freshly 
stained with blood was found there. There- 
< after the mukhia with Gaya Din took 
Sahaj Ram out of the room in which he 
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had been locked up and bound him with 
a rope. Gaya Din asked Sahaj Ram 
why he had killed Sarju to which Sahaj 
Ram replied “I have killed him.” The 
mukhia sent Sahaj Ram to the Police 
Station in charge of Gaya Din, gorait and 
others together with the chopper. Most 
of the above facts find a place in the 
report made by Gaya Din at the Police 
Station. Sahaj Ram’s clothes, as well as 
his person, were found covered with 
blood and the stains on the clothes were 
reported on examination by the Imperial 
Serologist to be stains of. human blood. . 
Apart from this evidence, the truth 
of which there is no reason to doubt, on 
January 10, 1932, after passing the night 
in the jail, Sahaj Ram made a confession 
before Mr. Barlow, a First Class Magis- 
trate whichcorroborates in all particulars 
the evidence of the prosecution witnesses. 
The accused retracted his confession 
before the Committing Magistrate and 
alleged that the murder had been com- 
mitted by Musammat Nanhi as a result 
of a conspiracy with Sahaj Ram's brother's 
brother-in-law Kanhaiya who had been 
endeavouring to marry Musammat Nanhi 
elsewhere because of Sarjas im- 
potence, -but had been thwarted by Sarju 
with the help of Sahaj Ram. He explain- 
ed his blood-stained clothes by saying 
that when he saw the body he threw him- 
self on it in grief. In the committing 
Magistrate’s Court he tried to explain 
away his confession by saying that he had 
been kept inthe Police Station and be- 
came unconscious after eating some puris 
given to him by the Sub-Inspector and 
that he has no recollection of having made 
any confession. That this statement is 
false is evident from the fact that he was 
not in the Police Station but in the jail 
lock up for the night preceding the 
making of his confession, and there is 
not a shadow of evidence that he was 
other than in his full senses at the time 
he made it. Not a question was put -to 
the Magistrate who recorded the confessio 
on the subject. ~ - 
The only witness that Sahaj Ram pro- 
duced in his defence was his mother 
Musammat Dhanwi and she makes no 
suggestion that Nanhi had committed the 
murder. Her evidence is mainly directed 
to prove enmity towards Sahaj Ram on 
the part of Ghani Ahmad Khan the 
mukhia Over some wages which the latter 
is alleged to have owed the former. In 
his appeal from jail Sahaj Ram hae 


: inducement, threat or promise. 
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shifted his ground and attributes the 
whole case to the enmity of Ghani Ahmad 
Khan on account of Sahaj Ram having 
objected to Ghani Ahmad Khan visiting 
the house to}see his elder brother’s wife. 
It may be mentioned here that not a ques- 
tion was put to Ghani Ahmad Khan in 
cross-examination to suggest that he had 
any enmity with Sahaj Ram. 

The learned Counsel for the appellant 
has said all that it was possible for him 
to say on behalf of his client, but he has 
not been able to throw any doubt on the 
prosecution evidence. There was absolutely 
no delay in making the report at the Police 
Station and there was no opportunity to 
concoct an elaborate false case. Nor has 
any satisfactory reason been shown why 
the prosecution witnesses, and in particu- 
lar Sahaj Ram’s paramour, Musammat 
Nanhi, his own brother, Sita Ram, and 
the mukhia of the village should have 
given evidence against him. The whole 
of the prosecution evidence has a ring 
of truth about it and it is impossible for 
us to reject the evidence of the extra- 
judicial confessions made to no less 
than four of the witnesses, namely Sita 


Ram, Mohan Nai, Ghani Ahmad Khan and 


Gaya Din gorait. 

As has been pointed out by the learned 
Sessions Judge the confession of Sahaj 
Ram as recorded by Mr. Barlow does not 
contain the questions put to Sahaj Ram 
by the Magistrate and the answers given 
by him from which the Magistrate came 
to the conclusion that the confession was a 
voluntary one and not caused by any 
It has been 
contended by the learned Counsel for the 
appellant that owing to this defect the 
evidence of the confession before Mr, Barlow 
should be ruled out altogether. Reading the 
confession as recorded by Mr. Barlow to- 
gether with the evidence of that Officer 
given at the trial, it is clear that he has 
complied with the provisions of s. 164 of 
the Code of Criminal Procedure and the 
confession bears at the foot of it the memo- 
randum required by that section. Wehave 
seen the memorandum in the original re- 
cord thoughit has not been printed. It 
would appear, however, that the learned 
Magistrate has not complied in full with 
the directions with regard to the recording 
of confessions contained in para 853-A of 
the Manual of Government Orders, Vol. I, 
Department VI, p. 186. In our opinion 
although it is very desirable that those 
instructions should bẹ carried out to the 
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letter and that every question put in ac- 
cordance therewith and the answer given 
by the confessing person should be record- 
ed by the Magistrate, the omissions in the 
present case are not such as to invalidate 
the confession as a piece of evidence. We 
may add that evenif the evidence of the 
confession recorded by Mr. Barlow were left 
entirely out of account the remaining evi- 
dence is sufficient to establish the guilt of 
the appellant without a possibility of doubt: 

In our opinion therefore the appellant 
Sahaj Ram has been rightly convicted of 
the murder of Sarju. 

With regard tothe sentence we are un- 
able tofind any extenuating circumstances. 
It was a very brutal murder committed 
with the object of enjoying undisputed 
possession of another man’s wife. f 

We accordingly dismiss the appeal, 
uphold the conviction and sentence of death 
and direct thatthe sentence be carried out 


according to law. 
N. - Appeal dismissed. 


ALLAHABAD HIGH COURT. 
First Civil Appeal No. 55 of 1932. 
November 17, 1932. 
MUKERJI, Acta. C. J., AND RaCHHPAL 
SINGE, J. 
- MUHAMMAD ISHAQ—PLAINTIFE— 
: APPELLANT 
versus js 3 
OM PARKASH AND OTHERS —DEFENDANTS— 
f RESPONDENTS. 
- Civil Procedure Code (Act V of 1908), O. XL,r.1, 
suo-r, (2) —Scope of —Suit for declaration that decree 
for sale is not binding on .plaintiff—Order staying 
executton and appointment of Receiver—Propriety 
of. n 
Where in a suit for declaration that a decree 
for sale in a mortgage suit against the plaintiff was 
not binding upon him, the plaintiff applied for an 
injunction restraining the defendants from executing 
the decree and before disposal of the application 
the defendants made au application for appointment 
of a Receiver of the property, and the court made an 
order for staying the execution ofthe decree and 
directed that a Receiver should be appointed of the 
property ordered to be sold : . 

Held, that the appointment did not militate 
against O. XL, r. 1, sub-r (2), Civil Procedure Code. 

Held, also that, in the circumstances of the case 
it was open to the court to saythat although the 
property mortgaged was not to be sold and execu- 
tion by that method would not be permitted, execu- 
tion would be permitted by the appointment of a 
Receiver. 

All that O. XL, r. 1, sub-r. 
where any of the parties who are 
jurisdiction of the court has no right to 
third party from possession that third party 
be allowed to remain in possession, 


(2) means is that 
subject to the 
remove a 
shall 
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First Appeal from an orderof the Sub- 
Judge, Meeiut, dated December 22,1931. 
Mr. Mukhtar Ah: ad, for the Appellant. 

Messrs. G. Agarwala and Kartar Narain 
Agar wala, for the Respondents. 

Judgment—This is en appeal 
against an order appointing a Receiver to 
the estate ofthe appellant. The history 
of the case briefiy is as follows: The res- 
pondents obtained a decree for sale against 
the plaintif and others in 1926, being 
decree No. 219 of 1925. The plaintiff-ap- 
pellant has now instituted a suit of his own 
to obtain a declaration that the decree 
for certain reasons stated in the plaint; 
is not binding onhim. The plaintiff made 
an application to the court for an injunc- 
tion restraining the defendants from exe- 


cuting their decree No. 219 of 1925. 
Thereupon, before the application for 
injunction could be disposed of, the 


. defendants made an application for the 
‘appointment of a Receiver of the property 
subject to the mortgage. The learned 
Subordinate Judge heard both the applica- 
tions together and while he made an order 
staying the executicn of the decree he 
directed that a Receiver should be appoint- 
ed of the property ordered to be sold by 
the decree. The appellant has filed this 
appeal questioning the validity of the 
order appointing a Receiver. On the merits 
there can be no doubt that the order passed 
by the learned Subordinate Judge is em- 
inently just and fair. Ifthe decree-holder 
isnot going to have his decree executed 
itis not fair to the decree-holder that the 
plaintiff should enjoy the income of 
the property without making any pay- 
ment. 
It has however, been contended ihat the 
order passed by the learned Judge militates 
against sub-r. (2),r.1,O. XL, Civil Pro- 
cedure Code. The argument is that as the 
decree-holder is not entitled to remove 
the plaintiff from possession of the prop- 
erty the court was not authorized to ap- 
point a Receiver of the property This 
in our opinion is a very narrow construction 
of sub-r. (2). If this construction were 
good there would be no case whatscever in 
which a Receiver could be appointed. All 
that sub-r. (2) means is that where . any 
of the parties who are subject tothe juris- 
diction of the court has no right to remove 
`a third party from possession that third 
party shall be allowed to remain in posses- 
sion. The parties to the suit being subject 
tothe jurisdiction of the court can raise 
‘ho objection whatsoever to ils order for the 
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appointment of a Receiver. We hold there- 
fore, that the appointment does not militate 
against sub-r. (2), r. 1, O. XL, Civil Pro- 
cedure Code. This disposes of the point 
taken inappeal by the learned Counsel 
for the appellant. We may point out that 
several modes of executing are allowed 
under the Civil Procedure Code, by s. 91. 
One of these is by the appointment of 
Receiver. Now inthe circumstances of the 
case, it was open to the court below to say 
that although the property mortgaged was 
not to be sold and execution by that method 
would not be permitted, execution would 
be permitted by the appointment of 
Receiver. The appeal has no force and is 
hereby dismissed with costs. 
N. Appeal dismissed. 


OUDH CHIEF COURT 
Criminal Appeal No. 289 of 1932. 
‘November 3, 1932. 
BISHESHWAR Natu, J. 
CHHOTEY LAL AND 0OTHERS— ACCUSED 
— APPELLANTS 
VETSUS 


-EMPEROR— OoMPLAINANT— Opposite Party. 


Criminal trial— Doctrine of falsus in uno falsus 
in omnibus— Applicability of—Penal Code (Act XLV 
of 1860;, s. 804, Part II--No intention to cause 
death or bodily injury likely to cause death—Death 
— Offence committed. 

It is generally unsafe to apply the doctrine 
falsus in uno falsus in ommbus to evidence’ of wit- 
nesses in Indie. No doubt there are cases in 
which the amalgam of truth and falsehood is such 
that it is hardly possible to extricate the truth from 
the falsehood ‘There are also carer in which wit- 
nesses commit themeelves to such patent and palp- 
eble falsehoods that they must be branded as gross 
liars, no part of whose testimony can be entitled to 
any credit, Put where the lower Court finds that 
although the prosecution witnesses have introduced 
some embellishments in their story, the prosecution 
version json the whole correct,the evidence in the 
case cannot be said to fall within the classes refer- 
red to [p 455, cols 1 & 2 

Where it appears that the accused had no inten- 
tion to cause death or such bodily injury: as was 
likely to cause death, although death has been the 
consequence, thecace falls under s. 304, Part II, 
Penal Code. [p 456 col 2] 

Criminal Appeal against an order of the 
Sessions Judge, Barabanki, dated August 
‘1, 1982. . 

Messrs. Jagat Narain, M. L. Tewari and 
A, N. Mulla, forthe Appellants. 

Mr. G. H. Thomas, The Government Advo- 
cate, for the Crown. Í 

Judgment.— The facts which constitute 
ecmmon ground between the prosecution 
and defence are that Chhotey Lal is a money- 
lender residing in Lucknow who has money 
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dealing with several tenants residing in 
village Mchammadabad Police Station, 
Safdarganj District Barabanki. He 
advanced a loan of Rs.40 to one Gaya 
Din, Kali stcod surety for him. On 
November, 27, 1926,Chhote Lal instituted a 
suit against Gaya Din and Kali inthe Court 
of the Additional Judge, Small Cause 
Court, Lucknow. At the date of hearing, 
the parties entered into a compromise 
under which the defendants were allowed 
to pay the money by instalments. The 
Judge, Small Cause Court, decreed the 
claim of Chhotey Lal for Rs. 75-8 with future 
interest at 12 percent. per annum in accord- 
ance with the .terms of the compromise. It 
appears that the instalments were not 
paid as agreed upon and Chhotey Lal 
applied for execution of his decree against 
Gaya Din and Kali both. 


The story for the prosecution as told by 
the prosecution witnesses is that on 
March 3, 1932, Chhotey Lal accompanied by 


three of his sipahis namely, Durjan, Hari. 


and Lal Bahadur and two process-servers, 
Haidar Ali and Maula Bakhsh, went to 
village -Mohammadabad to execute the 
warrant of attachment. According toRam 
Asre the brother of Kali who lives next 
door, the door of Kalis house was locked 
with a padlock, when Chhotey Lal and his 
party reached the place. The process- 
servers told Chhotey Lal that as Kali was 
not in the house, tue padlock should be 
broken in order to effect attachment. 
Thereupon Durjan accused struck the 
padlock with his lathi and it was broken. 
One of the shutters of the outer door of 
the house was also removed. The servants 
of Chhotey Lal along with the. process- 
Servers then entered thehouse. Ram Asre 
on seeing this, went off to the field of 
Kali about half a mile from his house to 


inform him of the attachment which 
was proceeding at his house, Kali 
on be:ng informed of it came 


to his house and on his way asked 
Sakhawat Mian, an under-proprietor and 
agent of the Raja of Harha who holds 
Proprietary interest’ in that village, to 


accompany him and to stand surety for 


him. When he reached the house follow- 
ed by Sakhawat Mian he found the whole 
party outside the house and some wheat 
and utensils lying there. Someother articles 
are also said to have been brought ovut 
of the house by Hari and Durjan after 
Kali reached the house. The evidence of 
Kali is that He had sold a pair of bullocks 
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to one Jaganriath for Rs. 108 about a 
fortnight before the attachment and that 
the entire sale price was kept by him in 
a handi which also contained some silver 
ornaments. He found the handi with the 
silver ornaments lying outside but not 
the cash. He then asked Chhotey Lal about 
this amount of Rs. 108 and requested him 
to appropriate it in part payment of his 
debt and offered Sakhawat Mian as surety 
for the balance. Chhote Lal denied that 
th.re had been any money in the handi, 
This led to a dispute in which Chhotey 
Lal and Kali called each other bai nan. 
Thereupon Chhoiey Lal wh» admittedly 
had a gun in his hand is said to have 
rushed at Kali and grappled with him. 
When the two were grappling, Lal Bahadur 
struck Kali with a lathi. Thereafter the 
two court peons are also alleged to have 
struck Kali one lathi blow each on his 
thigh. This was followed by one other lathi 
blow given by Lal Bahadur onthe right arm 
of Kali. Sakhawat Mian then protested 
and Hari struck two lathi blows on Sakhawat: 
Mian who fell down on the ground. One 
of the neighbours Bhairon Kahar also | 
came up to the scene of occurrence about ` 
this time and interceded on behalf of Kali 
and Sakhawat Mian. Durjan who was 
standing at a distance of twenty or twenty- 
five steps then attacked Bhairon and struck 
nima lathi blow dn his head which felled him 
to the ground. Chhotey Lal then fired his 
gun and he as well as the process-servers 
and the other persons of his party, beat 
a retreat and ran away towards the east. 
Debi, father of Bhairon and one Shakur 
gave them chase. When they were being 
pursued Durjan turned back and struck: 
Debi with a lathi. Chhotey Lal also fired 
his gun a second time. One of the pellets 
struck Shakur in his foot and he came 
back limping. Debi also returned tc the 
scene where the fight took place and with 
the help of his wife removed the dead 
body of Bhairon insidehis house. Muham- 
mad Naim Mukhia who arrived just about 
the time when Chhotey Lal and his party 
had taken to their héels, at the request of. | 
Sakhawat removed him to his house. - After 
reaching his house, Sakhawat dictated a 
report to Muhammad Naim and the report 
written by the latter at the dictation of 
Sakhawat was sent to the Safdarganj 
Police Station, a distance of ubo'lt seven- 
miles from Mohammadabad, through 
Muhammad Shafi, a servant of one of the 
sons of Sakhawat Mian. Muhammad Shafi 
reached the thana and lodged the report 
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there at 9 P, m. This report is Ex. 1. 
Iftikhar Ali, second officer of the Police 
Station proceeded almost at once to the 
scene of occurrence and reached there 
the same night at about 1-30 A. M. 

“The defence version of the case is that 
Chhotey Lal accompanied by the three 
sipahis and the two process-servers went 
first to the house of Gaya Din, attached 
some property there and then proceeded 
to the house of Kali. They found the 
house open and all the inmates of the 
house absent except a young daughter of 
Kali aged about eight years who was 
sitting outside the door, As Kali was 
absent, on the suggestion of the process- 
servers, Muhammad Naim Mukhia was 
sent for. Muhammad Naim on his arrival 
said that so long as the principal debtor, 
Gaya Din, was alive, the property of Kali 
who was merely a surety, could not be 
attached. The decree-holder, Chhote Lal 
and the tprocess-servers, did not accept 
this contention of Muhammad Naim; after 
this Durjan removed one of the shutters 
in order to attach it. Rafique one of the 
sons of Sakhawat was standing near the 
place and on his waving his hand towards 
the north, forty or fifty men including Kali, 
rushed to thepiace armed with lathis. Kali 
is said to have struck Chhotey Lal from 
behind and Bhairon is alleged to have 
struck a lathi blow on the left arm of 
Durjan whereupon Durjan beat Kali, and 
Lal Bahadur- beat Bhairon. It isadmitted 
that Chhotey Lal accused fired some shots 
with the object of scaring away the village 
people who were determined to give him 
a good beating. : 

The post mortem report shows that 
Bhairon’s skull was fractured by a lathi 
blow and that he died as a result of that 
injury. The Oivi] Surgeon who examined 
Sakhawat deposed that he had a contused 
wound on his head, a fracture of the collar 
bone and two other minor injuries. Kali 
was also found to have three simple injuries 
on his person, Shakur had a wound on the 
back of the left foot. The X-Ray examina- 
tion made of his foot disclosed that there 
was some foreign object probably a shot 
present in the region.of the tarsal bone. 
Chhotey Lal, when he was admitted in jail 
on March 5, 1932, was also found to 
have one contused wound 13”x 4” scalp 
“deep on the left parietal region and a 
bruise 2“x1” in front of the upper part of 
the left arm. Both these injuries were 
simple. 


| Lal Bahadur is ah absconder. All the 
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remaining five persons, Chhotey Lal, Durjan 
Hira, Haider Ali and Maula Bakhsh were - 
committed to the Court of Sessions for 
trial under s.,147, Indian Penal Code. 
Chhotey Lal was charged further with 
offences under s. 304 read with s. 114, 
and ss. 324 and 148 Indian Penal Code. 
Hari accused was charged also under 
s. 325 and Haider Ali and Maula Bakhsh 
under s. 323, Indian Penal Code. ; 

The learned Sessions Judge has subjected 
the evidence to a very careful analysis 
and discussed it with the fairness chara- 
cteristic of him. He has rejected the 
story of Kali that a sum of Rs. 108 
belonging to him had been lying inside 
the house. He has also disbelieved the 
statement of some of the prosecution witnes- 
ses to the effect that Durjan was ordered 
by Chhotey Lal to beat Bhairon. He is also 
of opinionthat the two process-servers took 
no part in the fight and merely watched 
it silently while they were there. The 
findings arrived at by him are that the 


‘defence version that the process-servers 


before going to the house of Kali had 
attached the property of Gaya Din is true, 
that the door of Kali’s house was locked 
from outside when Chhotey Lal reached his 
house and that the padlock was broken 
by Durjan. As regards the circumstances 
in which the fight started, the «learned 
Sessions Judge was of opinion that the 
prosecution version was substantially correct 
acd that the defence version was not true. 
He found it proved that Chhote Lal accused 
and Kali abused each other, that Chhotey 
Lal grappled with Kali, that thereupon 
aservant of Chhotey Lal beat Kali witha 
lathi and then Kali gave a blow to Chhole 
Lal, He also finds that after th’s Hari 
accused beat Sakhawat Mian and when 
Bhairon came, he was beaten by Durjan. 
He has further held that when the party 
of Chhotey Lal ran away, Shakur and Debi 
chased them and whilst so chasing them 
Shakur was hit by a gun shot. Asa 
result of these findings, he held that 
Haider Ali and Maula Bakhsh were not 
guilty of any offence and that none ofthe 
accused could be convicted under s. 147 
or 148, Indian Penal Code. He, therefore, 
found Chhotey Lal guilty of an offence only 
under s. 324 and senlenced him to a fine - 
of Rs. 1,000. He found Hari guilty ofan 
offence under s. 325 and sentenced him to 
rigorous imprisonment for five years. 
Durjan has been convicted under s. 304 
and sentenced to undergọ rigorous im- 
‘prisonment -for- 10“ -years. “These 
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persons, namely, Chhotey Lal, Durjan and 
Hari have appealed against their convic- 
tion and sentence to this court, 


The learned Government Advocate has 
accepted and tried to support all the 
findings of the learned Sessions Judge. 

The learned Counsel for, the Appellants 
has in the first place challenged the cor- 
rectness ofthe findingthat the house was 
closed and that the padlock had been 
broken by Durjan when Chhotey Lal went 
to make the attachment. Stress has been 
laid on the fact that the broken padlock 
has not been produced. Kali when he 
was questioned about it stated that he did 
not find the padlock there. I do not think 
that the non-production of the padlock is 
a matter of any great importance. Jt is 
well possible that it might have been 
thrown away or in some manner done 
away with by Chhotey Lal or the process- 
servers. Itisadmitted by the defence that 
when they went to Kali’s house to make 
the attachment, none of the adult male 
members of the house was present there. 
When the house is provided with a door 
and shutters, it is more natural to expect 
that Kali and his wife when they left 
the house should ‘have locked it rather 
than have left it open. To mymind the 
removal of the shutters which was ad- 
mitted also lends support to the view 
that the house was not left open. 


On behalf of the appellants it was also 
urged thatasa matter of fact no attach- 
ment had been effected before the fight 
took place. But on the showing of the 
defence itself the shutters were removed 
for the purpose of attachment as they were 
regarded as movable property. The main 
argument however of the learned Counsel 
for the appellants is that the learned 
Sessions Judge having rejected a good 
bit of the prosecution evidence and hav- 
ing found that the prosecution witnesses 
had told deliberate falsehoods, no reliance 
ought to be placed. on such witnesses and 
the prosecution version as to the circum- 
stances in which the fight started should be 
rejected as unworthy of credit. Almost 
every day we come across cases in which wit- 
nesses are found wittingly or unwittingly 
to have made statements which are only 
paitially true. It has often been said, 
and I think rightly, that it is generally 
unsafe to apply the dostrine, falsus in uno 
falsusin omnibus, to evidence of witnesses 
in this country. No doubt there are cases in 
which the amdlgam of truth and falsehood 
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is such that itis: hardly possible to extri* 
cate the truth from the falsehood. There are 
also cases in which witnesses commit them- 
selves to such patent and palpable false- 


-hoods thatthey must be branded as gross 


liars, no part of whose testimony can be 
entitled to any credit. I do not think 


-that the evidence in this case falls under 


any of these classes. The finding of the 
learned Sessions Judge, as I read it, 
really amounts to this that though the 
prosecution witnesses have introduced some 
embellishments in their story, on the 
whole the prosecution version is substanti- 
ally correct. He had the advantage of 
seeing all the witnesses who were examined 
before him. His conalusion is also support- 
ed by the probabilities of the case, I am 
also inclined to attach great weight to his 
finding because as stated before he had 
dealt with the case with scrupulous 
fairness and made every legitimate con- 
cession in favour of the accused. Great 
stress has been laid on the report, Ex. 1 
made by Sakhawat Mian through Muham- 
mad Shafi. It is pointed out that the 
report makes no mention of Durjan havin 

hit Bhairon. On theccntrary, it is se Ee 
that the report gives the impression, which 
impression at the outset was shared: also 
by the Sub-Inspector who investigated the 
case that Bhairon died asa result of gun 
shot wounds. It is quite true that the 
report is very meagre and is completely 
lacking in details. Itis in evidence that 
Sakhawat became unconscious before he 
It isa 
fact that Sakhawat had received grievous 
injuries which confined him to bed in the 
hospital for some time. Keeping this 
state of his physical condition in mind 
it could hardly be expected that the re- 
port dictated by him would be very full. 
The last sentence of the report is “phir 
humko nahin malum.” These words ‘algo 
lend support to this view. The report 
further shows that after the last sentence 
the word “Bhairon Kahar” were written but 
scored out. Evidently it was intended 
to say something more about Bhairon which 
was left unsaid. In order to fix .the 
value to be attached to the circumstance 
that necessary details are lacking in the 
report, we should also take into consider- 
ation the degree of formality of the docu- 
ment. The wayin whichit is written can 
leave no doubt that it is a document ofa 
very informal character written by one 
layman at the dictation of another who at 
the time he dictated it must have been 


456 
writhing in pain dué to the injuries received 
by him. a 

It was also argued that whenthe report 
was written out, Ghulam Murtaza was 


present and he was in a_ posi- 
tion to furnish full details of the oc- 
currence, Reliance has been placed on 


thé statement of Muhammad Shafi record- 
ed by the Police when he presented the 
the report. It is Ex.3. He stated that the 
report had been written -by Murtaza 
Husain, Muhammad Naim has stated 
that his alias is Murtaza Husain. So also 
Gulam Murtaza has stated that he is known 
also as Murtaza Husain. Advantage has 
been taken of the similarity of the two 
names to buildup the argument that 
Gulam Murtaza was also present when the 
report was dictated. Whether the state- 
ment of Naim about his alias is correct or 
not, I have no doubt that Muhammad 
Shafi could not ‘make any mistake as 
regards the identity of the writer of the 
report. It is no longer denied that the 
person who wrote the report was Muham- 
mad Naim and not Gulam Murtaza. Iam 
therefore unable to hold that the presence 
of Gulem Murtaza at the place where the 
report was dictated has been satisfactorily 
established. 

Emphasis was also laid on the fact that 
Naim who is the Mukhia made no report 
of the occurrence nor did Debi father of 
the . deceased Bhairon or Kali take any 
steps to report -the .occurrence to the 
Police. I am not prepared to attach any 
great importance to this circumstance be- 
cause it was known to Naim and should 
presumably have been known to other 
people also that a report had been sent to 
the Police by Sakhawat. 

The defence did no doubt subsequently 
modify their case as regards the mumber 
of persons forming the village party which 
attacked Chhotey Lal. It was stated as 
first taat foty or fifty men came tothe 
place on the waving of his hand by Ra- 
fique. Subsequently the number of these 
persons was reduced to fifteen or twenty, 
Even so, it was to be expected that if so 
many persons had attacked Chhote Lal 
-and his party consisting of six men only, 
two of whom have been found to have been 
non-combatants, they should certainly have 
been able to give a better account of 
themselves, Admittedly none of the men 
of Chhotey Lal’s party received even a 
scratch except Chho-ey Lal himself whose in- 
juries were of a simple character which 
. are fully accounted for by the story of the 
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prosecution. I do not think it necessary 
to recapitulatethe evidence which has been 
discussed at considerable length by the 
learned Sessions Judge. Having given 
my careful consideration to the able ar- 
guments of the learned Counsel for the 
accused, I have failed to discover any suffi- 


_Cient reason to induce me to disagree with 


the finding of the learned Sessions Judge 
about the prosecution version as. regards 
the circumstances in which the fight took 
place being more :eliable than the version 
of the defence. 

Next I would briefly deal with the case of 
each of the appellants. 


Hari admits that he beat Sakhawat in 
order to save his master. Kali, Gulam 
Murtaza, Muhammad Bashir, Abdul, Hasan, 
Sakhawat have all deposed to Hari being 
responsible for the injuries caused to 
Sakhawat. I have therefore no doubt that 
his conviction under s. 325 is correct. As 
regards sentence, the injuries inflicted on 
Sakhawat though grievous were not of 
serious character. It is also likely that 
Hari acted under misguided zeal with the ob- 
ject of helping Chhotey Lal in whose service 
he was. I think, taking all the circum- 
stances into consideration, a sentence of 
three years’ rigorous imprisonment will 
meet the requirements of the case. 


The fact of Durjan being the person who 
hit Bhairon is deposed to by Sakhawat, 
Kali, Abdul Hasan, .Gul.m Murtaza and 
Muhammad Bashir. The learned Sessions 
Judge had believed this part of their testi- 
mony. None of these persons had any 
personal grudge against Durjan and no 
yeason has been suggested for so many of 
them making Durjan responsible for the 
injuries received by Bhairon, rather than 
any ather person of Chhotey Lal’s party. 
I must therefore accept the finding of the 
learned Sessions Judge about Durjan being 
guilty under s. 304, Indian Penal Code. It 
is obvious that Durjan had no intention 
to cause death or such bodily injury as 
was likely to cause death, though ún- 
fortunaiely death has been the consequence. 
The case therefore falls under the second 
part of s. 304, Indian Penal Code. The maxi- 
mum sentence provided for sucha case is 
ten jears’ rigorous imprisonment. It is 
possibly true that Durjan struck Bhairon 
after he had given his first blow to Chhote 
Lal. Durjan also isa servant of Chhote 
Lal and the considerations mentioned in 
the case of Hari equally apply to his case. 
I am therefore of opinion that a sentence of 
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five years’ rigorous imprisonment will meet 
the ends of justice, , 

Lastly as regards Chhote Lal, Ihave 
no hesitation in agreeing with the learned 
Sessions Judge that when he was being 
pursued by Debi and Shakur he turned 
back, fired ħis gun and one of the pellets 
struck Shakur, in his foot. Prosecution 
Witness No. 6 Abdul Hasan and P. W. 
No. 8 Gulam Murtaza had deposed 
that when Chhotey Lal fired the first shot 
before running away from the scene of 
occurrence, the gun was fired towards the 
east. They also admitted that there was no 
man on that side at the time when the gun 
was fired. The statement of Shakur 
P. W. 12 as regards the second shot which 
hit him is as follows: 


“I cannot ‘say whether the man levelled his gun _ 


towards the ground or at me. I saw first some dust 
at a distance-of two hands from me disturbed and 
then I found that I had been wounded.” 

There is no other evidence on the point. 


This evidence in my opinion falls short of -. 


proving that Chhotey Lal voluntarily caused 
hurt to Shakur within the meaning of 
s. 324, Indian Penal Code. Admittedly 
Chhote Lal had no previous enmity with 
Shakur. Shakur was in the best position 
to say whether the shot was aimed at him 
or towards the ground. Heis unable to 
say definitely that it was levelled at him. 
In view of the factgthat when Chhotey Lal 
fired the first shot’ it was in a directionin 
which there was no man standing at the 
time and further as admittedly the second 
shot struck the ground first, disturbing the 
dust, it seems probable that the gun was 
levelled towards the ground and the object 
of Chhotey Lal in firing the shot was merely 
to scare away his pursuers. I must, 
therefore, hoid that there is no satisfactory 
evidence to show that Chhotey Lal voluntarily 
caused hurt to Shakur within the meaning 
of 5,324, Indian Penal Code. His convic- 
tion under this section must, therefore, be 
set aside. The learned Government 
Advocate realising the force of the argu- 
ments of the appellants on this part of the 


' case, contended that Chhotey Lal should at 


least be convicted of an offence under 
8, 327 for doing any act so rashly or 
negligently as to endanger human life. 
Chhotey Lal has I understand remained in 
jail for about one week during the trial. 
Tam also not free from doubt whether the 
case can properly fall under s. 327, Indian 
Penal Code. ‘The shot did strike the 
ground and it was an accident that 
one of the pellets rebounded and struck 
Shakur. ° T 


- MOTIRAM V. KARIM 


The result, therefore, is that I allow the 
appeal of Chhotey Lal and set aside Hig 
conviction and sentence and direct that 
the fine paid by him be refunded. As 
regards Hari I uphold his conviction under 
s. 325 but reduce the sentence from one of 
five years to Lhvee years’ rigorous imprison- 
ment. I also uphold the conviction of Durjan 
under s. 304, Indian Penal Code, but reduce 
his sentence to one of five years’ rigorous 
imprisonment. 

N. Order modified. 


ALLAHABAD HIGH COURT. 
Civil Revision Applications Nos. 669 and 
670 of 1932. 
April 3, 1933. 
MUKERJI, J. 
MOTI RAM— APPLICANT 


VETSUS 
KARIM—Opposite PARTY. 
Civil Procedure Code (Act V of 1905), s. 11,0. 
XXXVIII, r 8—Atiachment before judgment— Ques- 
tion whether attached debt is due to juagment-debtor, 
when to be considered— Question raised but not decided 
— Whether operates as constructive res judicata. 

When there is an attachment before judgment, 
the time for the consideration of the question whe- 
ther anything is due by the judgment-debtor is 
when the order is avout to be enforced. Arunachalam 
Chetty v. Parasami (1), distinguished. 

When a question has been raised but has not been 
decided, no constructive res judicata can arise, 
Gulab y. Mitsad ai L2d \.), distinguished. 

Civil Revision Application against an order 
of the Small Cause Court Judge, Sambhal, 
dated September 3, 1932. 

Mr. P. M. L. Varma, for the Applicant. 

Mr. Mukhtar Ahmad, for the Opposite 
Party. 


Order.—This is an application in revision 
against an order of the Judge, Small 
Cause Court. It appears that before the 
decree was passed in the suit the decree- 
holder Moti Ram who is the applicant be- 
fore me asked for the attachment of a debt 
said to have been due by the respondent 
Karim to the judgment-debtors, and 
when the attachment wasmade, Karim 
came forward and put forward four ob- 
jections. One of these was that the Small 
Cause Court had no jurisdiction to issue an 
injunction, and another was that. Karim 
owed nothing to the judgment-debtois. The 
objections were dismissed, the court holding 
that what had been was not an injunction 
but an order onattachment. Novhing was 
decided as toKarim’s liability. V hen the 
decree was passed in favourof the decree- 
holder he proceeded to execute it and 
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Karim thereupon contended that he 
owed nothing to the judgment-debtors and 
was not liable to pay anything in pursu- 
ance onthe garnishee order. The learned 
Judge inthe court below held that Karim 
did not owe anything and therefore he was 
not liable. 

Against thisorder the learned Advocate 
contends that on two grounds the order 
was objectionable. The first ground is that 
Karim made an objectionunder O. XXXVIII, 
r.°8, Civil Procedure Codeand if hisobjec- 
tion was disallowed his remedy lay in 
instituting a suit within one year of the 
order and not in filing a second objection. 
The plain answer to this contention is 
that Karim’s objection was not one under 
O. XXXVI, r. 8, Civil Procedure Code. It 
was not the case that Karim was contend- 
ing that the property attached belonged to 
him and not to the judgnient-debtors. - The 
case quoted by the learned Counsel Arwna-- 
chalam Chetty v.Parasami (1) is inappli- 
cable. The next point isthat Karim’s ob- 
jection having been dismissed in the pro- 


ceedings of attachment before judg- 
ment Kearim’s objection should have 
been dismissed as barred on the 


the principle of res judicata. The case of 
Gulab v. Mutsaddi Lal (2) has been relied on. 
Neither the case is applicable nor the 
principle contended for. When there was 
an attachment before judgment, time had not 
arrived for the consideration of the ques- 
tion. whether anything was due by Karim 
to the judgment-debtor. Nodecree had jyet 
been made. If this be so, then the only 
time when the question could be decided 
was when the garnishee order was. going 
to be enforced. Supposing however that 
Karim's objection that he owed nothing 
to the judgment-debtorscould be heard in 
the stage of attachment before judgment, 


the fact that the question was not deter- - 


mined is enough toenable Karim to ask 
the court to consider the point and decide 
it. Noconstructive ruleof res judicata 15 
applicable in the circumstances. The case 
quoted is entirely different. The applica- 
tion fails and is hereby dismissed with 
costs. 

N. Application dismissed. 

(1) 70 Ind. Oas. 439; A IR 192i Mad. 163; 44 M 
909: (1921)M W N 469; 41M LJ 252; 14 L W 645 


F B). 
: (50 Ind. Cas. 748; A IR 1919 All, 247541 A 628; 
17AL J 674;1 UP LR (A) 41. 2 
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__PATNA HIGH COURT 
Civil Revision Petition No, 265 of 1933. 
September 20, 1933. 
ROWLAND, J. 
BAJRANGI PRASAD SINGH ann OTHERS 
PETITIONERS 
VETSUS 
LAL BIHARI SINGH AND OTHERS— 
OrrosıTa PARTY. . 

Civil Procedure Code (Act V of 1908), 0. XX, 
r. 8, O. XLV1I, r. 1—Court cancelling order duly 
signed without notice to parties—Whether without 
jurisdiction—Proper procedure to be followed. 

Where ina suit for rent the Munsif recording 
that it wasagreed that a decree forthe entire claim 
be passed against the intervenor defendants passed 
orders accordingly, duly signing the same, but later 
on the day on the representation of the intervenor 
defendants that they had not consented to the agreed 
decree, the Munsif without giving notice to the 
plaintifs or to the original defendants, cancelled 
his previous order and fixed a date for disposal: 

Held, that what the Munsif has done undoubtedly 
was to review his own order and if he was disposed 
to do this, he should have followed the provisions of 
O. XLVII, r. 1 which lays down the proper procedura 
to be followed in such cases, and that the order 
being against the provisions of O, XX, r.8 and 
manifestly without jurisdiction, should be set 
aside. 


Civil Revision Petition from an order of 
the Munsif, Jamui, dated May 16, 1933, 
Mr. Ganesh Sharma, for the Petitioners. 


Judgment.—The petitioners are the 
plaintiffs who as sixteen annas proprietors 
of Tauji No. 4777 brought a rent suit claim- 
ing Rs. 1,160-13-0 and odd as rent and 
damages in respect of an occupancy holding 
of 24.93 acres held at a rent of Rs. 380-15-0 
and odd by defendants Nos. 1—3 who are 
here opposite party Nos.5—7. During the 
pendency of the suit, four persons who are 
now opposite party Nos. 1—4 applied to be 
joined as defendants under O.I, r. 10 on 
the ground that they by private and public 
sales acquired the enlire holding in suit. 
The court added the names of these persons 
to the list of defendants, provisionally re- 
serving for adjudication at the hearing the 
question of their alleged right. May 16, 
1933, was the date fixed for final hearing 
and on thaidate Pleaders being heard, the 
Munsif recorded that it was agreed that a 
decree for the entire claim be passed 
against the intervenor defendan’s and the 
suit be dismissed against the original de- 
fendants. In pursuance of this agreement, 
the Munsif ordered : 


“Suit decreed accordingly against the intesvenors 
defendants and dismissed as against the rest,” 


and added necessary oideras tocosts. This 
order was complete and wassigned by the 
Munsif. Later, onthe same day the Pleader 
for the intervenors defendants moved the 
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Munsif to re-open the matter and hear the suit 
on merits, as the intervenors-defendants 
were denying that they had consented to 
the agreed decree. The Munsif without 
giving notice to the plaintiffs or to the 
original defendants “to avoid further 
trouble” cancelled his previous order and 
fixed June 7, 1933, for disposal. 

The Munsif appears to have ignored the 
provisions of O. XX,r. 3 of the Code of 
Civil Procedure to the effect that a judg- 
ment once signed shall not afterwards be 
altered or added to save as provided by 
8. 152 or on review. There is no question 
here of action under s. 152 which is a 
section providing for the correction of 
clerical or arithmetical mistakes and slips. 
‘What the Munsif has done undoubtedly is 
to review his own order and if he was 
disposed to do this, he should kave followed 
the provisions of O. XLVII, r. 1, which 
lay down the proper procedure to be fol- 
lowed in such cases. The Munsif could 
have directed the Pleader for the intervenors 
defendants to advise his clients to file an 
application for review on which notice 
should have issued to the opposite party 
and the Munsif could then in their presence 
have determined whether a review ought .to 
be granted andthe case re-opened or not, 
That is the only way in which he could 
have re-opened the proceedings in a case 
in which he had already passed and signed 
his judgment. 

The order complained of is, therefore, 
manifestly without jurisdiction and is set 
aside, There will be no order as to costs. 

IN, Order set aside. 


pana NE 


MADRAS HIGH COURT. 
FULL BENCH. 
Miscellaneous Second Civil Appeal 
No. 296 of 1929. 
January 5, 1933. 
RAMESAM, ANANTHAKKISHNA AYYAR AND 
CornisuH, JJ. 
Kalagerla SANKARA MAHADEVA 
SETTY—API ELLANT 
versus 
KalagerlaSANYASAYYA — 
RESPONDENT. 
Civil Procedure Code (Act -V of 1908), s^ 145, 
0. AXXII,r 6-- Order of court merelyjto draw money 
deposited incourt and to purchase Government pro- 


“missory notes—N'o order granting leave to next friend 


to receive property—O. XXXI1,r. 6, if applies— 
Application before disbursement of money paid by 
judgment-debtor into court, to convertit into Governa 
ment promissory notes—Whether “ proceeding con- 
sequent” on suite 
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Where thecourt: allows the next.friend of a minor 
decree-holder to draw money deposited in court and 
to purchase Government promissory notes, but there 
is no order by thecourt granting leave to the next 
friend to receive any property on behalf ofa minor, 
O. XXXII, r. 6, Civil Procedure Oode, does not apply: 
Kurugodappa v. Soogamma ( 1), distinguished. 

Where the judgment-debtor has paid the money 
due from him under the decree into court there is 
no further dispute between the two parties to the 
suit. “But until the money deposited is finally dis- 
bursed there can be a proceeding consequent on the 
suit within the meaning of s. 145, Oivi] Procedure 
Oode. An application by the next friend to convert 
the money into Government promissory notes is such 
a proceeding: Ko Maung Gyiv. Daw Tok (2), dise 
tinguished. : 


Miscellaneous Second Civil Appeal from 
an order of the District Judge, Vizaga- 
patam, dated December 8, 1928, 

Facts.--A court merely ordered that 
the next friend of a minor decree-holder 
should be allowed to draw out the money 
paid into court by the judgment-debtor 
in satisfaction of the decree in suit, and 
after deducting expenses of the suit should 
purchase Government promissory notes 
for the balance and deposit the same into 
court. Another person executed a surety 
bond binding himself responsible for the 
said amount till the next friend deposited 
in court the Government Promissory notes. 
The next friend died without ever deposit- 
ing any Government promissory notes and 
when the minor, on attaining -majority 
filed an application under s. 145, Civil 
Procedure Code, for execution against the 
surety, the lower Court dismissed it. 

f Mr. B. Satyanarayana, for the Appel- 
ant. 

Messrs. Y. Suryanarayana and K , 
Seshagiri Rao, for the Aa baa ek 

Judgment.—In this case there is no 
order by the court granting leave to the 


-next friend to receive any Property on 


behalf of a minor. Order XXXII, r. 6 
does not therefore apply. In this respect 
the case differs from the decision in Kuru- 
godappa v. Soogama (1). 

The question still arises whether s, 145 
does not apply to the case. Clauses (a) and 
(b) donot apply. But we think c). (c) ap- 
ples. Itis true that the judgment-debtor 
has paid the money due from him under 
the decree into court and there is no fur- 
ther dispute between the two parties to 
the suit. But until the money deposited 
by the judgment-debtor was finally disburs- 
ed there can be ‘ a proceeding consequent” 
on the suit. The application by the next 


(1) 37 Ind, Oas. 928; A IR 1918 Mad. 
40; (1917) M W N 490; 22 M L T 399 


661; 41 M 
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friend in which the order of the court 
for converting the money into Government 
promissory notes was made is such a pro- 
ceeding. We think that the conclusion of the 
learned Judges in Kurugodappa v Soogam- 
ma (1) depended on the fact that that was a 
proceeding under O. XXXII, r. 6, and the 
observations must be confined to the 
actual facts of the case. We are of opinion 
that s. 145 applies and an order for esecu- 
tion against the surety may be made. 
In Ko Maung Gyi v. Daw Tok (2) there 
was no suit or proceeding consequent on 
the suit. 

We reverse the order of the court below 
and remand the matter for fresh disposal 
according to law. The appellant will 
have costs of this appeal. Costs in the 
court below will abide the result. 

ASN.” Case remanded. 


ge 112 Ind. Oas. 427; AIR 1928 Rang. 249; 6 R 


-PATNA HIGH COURT 
Jury Reference No. 10 of 1933. 
_ duly 17, 1933. 
FAZL ALI AND ROWLAND, JJ. 
EMPEROR— REFStEE 
VETSUS 3 
ARDALI MIAN AND oTHERS— 
ACCUSED —OPPOSITE PAaTY. . 

-Criminal trial—Identrjication—Hvidence should be 
‘such as to exclude possibility of mistake— Charge to 
Jury—Essentials—-Mere suggestion, if amounts to 
pina Oria Procedure Code (Act V of 1898), 
3 297. 

In considering the value of identification evidence, 
the court should examine whether the identification 
of each accused is sufficient to excluae with reason- 
able certainty. the possibility of mistake. 


To charge the jury at very great length may 
itself bean obstacle to their arriving at a correct 
decision. They arelaymen and to enable them to 
come toa correct decision it is necessary that essen- 
tials should be clearly brought out and not over- 
whelmed and obscured by ton great mass of detail, 
The Judge should make it clearto the Jury that 
mere suggestion does not amount to proof and that 
when a definite case is setup, it is for the accused 
to substantiate it ; and the presumption of innocence 
does not amount to a presumption that witnesses 
' are perjured: Ghanshyam v. Emperor (1), referred 


0. A 

Jury Reference ‘from an order of the 
Assistant Sessions Judge; Bhagalpur, dated 
March 27, 1933. 

The Assistant Government Advocate, for 
-the Crown. 

Messrs. N. C. Ray and M. C. Ghose, for 
the Accused. 7 4 


Rowland, J.—This is a Reference by 
the Assistant Sessions Judge of Bhagalpur 
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against the unanimous verdict of a jury 
finding all the six accused not guilty of 4 
charge under s 395, Indian Penal Oode, 
and committing dacoity in the house of 
one Dukha Jha of Shahabad, P. S. Bihpur. 
The dacoity was committed by about 
forty persons on the night of May 31, 1932, 
and first information was laid on June 1, 
1932, at 11-30 a. mM. by Madan Mohan Jha, a 
neighbour and gotia of Dukha, who had 
himself received injuries. f 

The Sab-Inspector reached Shahabad at 
midnight and all the principal witnesses 
were examined the following day. The six 
accused persons were named in the first 
information and each of them has been 
identified by more than one witness. That 
the dacoity in fact took piace, there is no 
room fo: doubt whatever. Dukha is the 
richest man in his village and is a very 
substantial cultivator and money-lender. - 
It issaid that cash and ornamenis to a total 
value of Rs. 2,700 were taken. A number 
of persons were injured in the dacoity, that 
is to say, P. W. No. 1, Ghirit Lal Jha, 
P. W. No. 3, Madan Mohan Jha, P. W. 
No. 4, Jhing Lal Jha, P. W. No. 6, Bates- 
war Mandal, P. W. No.7, Newa Lal Sha, 
P. W. No. 9, Basuki Jha, P. W. No. 14, 
Gobardhan and P. W. No. 16, Kunji Lal 
Jha. Medical evidence proves the injuries 
sustained. Prosecution Witness No. 5, 


Dukha, P. W. No. 11, Akhileswar Jha and 


P. W. No. 10; Bhadai Mandar are said to 
have received injuries but were not medi- _ 
cally examined. The Sub-Inspector found 
unmistakable traces of a raid by a large 
body of persons. It is not necessary to go 
into all the details of broken boxes, scatter- 
ed articies, blood marks, etc., but it- may 
be pointed out that burnt straw was found 
in front of the darwaza and straw was 
found to have been taken out-of the eaves 
and ashes of burnt papers and cloth were 
also found inside the angan. ‘This is rele- 
vant tothe allegation of the prosecution 
witnesses that the dacoits burnt straw and 
by the light of the burning straw identifi- 
cation of them was made by the witnesses. 
The witnesses: also stated that there was a 
lantern hung at a place marked Bin the 
map. The Sub-Inspector stayed - some 
nights in the village and he observed that 
it was the practice to keep a light burning 
at that place. Thus in spite of the fact 
that there was no moon at the time of occur- 
rence the witnesses are not deposing to 
anything impossible when they say that 


_there was sufficient light for them to identify 


the persons whom they have named, All 


ke 


| the grounds alleged.” 
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witnesses from befoie. 

The defence was that the accused have 
been falsely implicated by reason of enmity 
of the prosecution witnesses towards the 
accused. No evidence was adduced: by the 
defence to establish the existence- of any 
such enmity. . (His Lordship then considered 
the suggestions as put, in cross-examina- 


tion and in ‘the written statements 
and discussed the evidence of wit- 
nesses, and proeseded). I cannot believe 
that the identification of the accused 


by the prosecution witnesses is maliciously 
false. It is next to bé considered whether 
the identification of each accused is suffi- 
cient to exclude with reasonable certainty 
the possibility of mistake. (His Lordship 
considered separately the case of each of 
the accused and continued.) I would 
sentence Ardali Mian, Darab Lal Misra, 
Serab Lal Misra and Chaudhry Gope 
each to undergo rigorous imprisonment 
for five years under s. 395, Indian Penal 
Code. X ae 

We. have been assisted by a very clear 
and detailed letter of reference from the 
Assistant Sessions Judge. His charge to 
the jury was detailed, careful and thorough, 
and it isin no spirit of fault-finding that 
I would suggest to the Assistant Sessions 
Judge that to charge the jury at very 
great length may itself be an obstacle.to 
their arriving at a correct decision. They 


“are laymen and to enable them to come. 


to a correct decision it is necessary that 
essentials should be clearly brought ont 
and not overwhelmed and obscured by too 
great mass of detail. With regard to the 
suggestions of enmity the lines on which 
these are dealt with in the charge will 
appear from a specimen extract. Sarab Lal 
had said that he refused to give bamboos to 
Newa Lal: 3 

“Newa Lal says that he did not ask for any 
bamboo at all. No evidence had been adduced by 
this accused in support cf his statement but the 
accused is not bound to. addúce any Darab Lal 
makes the same statement as Sarab-l.al. It is for you 
to decide whether there was really any quarrel for 


Similar treatment is given to other sug- 
gestions The Assistant Sessions Judge 
might have made it clearer to the jury 
that mere suggestion does not amotnt’ to 
proof, and that with regard to such sug- 
gestions the denials were unrebutted. -He 
might have told the Jury that when a defi- 
nite case is set up it is for the accused to 
substantiate it; and the presumption of 
imnocence does not amount to a presump- 


EMPEROR V, HUSSINA 
the six accused on trial were known to the 
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tion that the witnesses are perjured. He 
may with advantage study Ghanshyam v. 
Emperor (D. 

‘Fazi Ali, J.—I agree. 

N Order accordingly. 


(1) 107 -Ind Cas. 305; ALR 1923 Pat. 100:29 Cr. 
L} 239, 6 Pat. 627. 


a: LAHORE HIGH GOURT 

Criminal Miscellaneous Petition No. 85 of 

1933. 
June 19, 1933. 
“ABDUL RASHID, J, 
EMPEROR— APPLICANT 
VETSUS 
HUSSAINA—Accuszp 
` Criminal Procedure Code (Act V of 1898), as, 164, - 
839—Approver accepting tender of pardon— Whether 
can be-examined under s, 164—Contradictory ‘state- 
ments by epprover—Sangtion to prosecute, if can be 
given—Penal Code (Act XLV of 1860), 8. 198. 

In a criminal case once the approver has accepted 
a tender of pardon he stands on the same footing as 
any other witness with the exception .that he is 
liable to forfeit his tender of pardon if he does not 
comply with the conditions on which the tender-was 
made. There is no legal bar to the examination of 
any other witness under s 164, Criminal Procedure 
Code, and there is nereason why the examination of 
the approver under s. 164 should be ope to any 
objection. Emperor v. Nga Bo Gyi (1), dissented 
from-and Emperor v. Parma Nand (2)and Emperor 
v. Waryom Singh (3), referred to. 

Ina case where contradictory statements have been 
made on different occas:ons sanction to prosecute - 
cannot be refused unless it is established that the 
approver made one of the two statements under vn- 
due influence. 

Mr. C. H. Carden Noad, The Government 
Advocate, for the Crown. . 

Mr. Mohsin Shah, for the Accused. . 

Order—Thisis an application by, the 
learned Government Advocate under 
sub-s. (3), s. 339, Criminal Procedure Code, 
for sanction to prosecute Hussaina, res 
pondent for perjury on the ground that 
having accepted a tender of conditional 
pardon on March 9, 1932, he deposed to 
certain facts before Sayed Ijaz Hussain 
Shah, Magistrate, First Class, Gujranwala 


“but retracted this statement before the 


Committing Magistrate, Sardar Lal.Singh, 
on April 6, 1932. ; 


During the course of an investigation 
connecied with the murder ofone Hakim a 
pardon was granied to the respondent 
Husssina by Mr. Sri Krishna, Additional 
District Magistrate, on March 9, 1932, on 


-the condition that he wonld make a true 


and fuli disclosure of all facts «within his 


‘knowledge concerning the murder of the 


said Hakim. Two days after the accept- 
ance of this pardon Hussaina was produc- 
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ed before Sayed Ijaz Hussain Shah, 
Magistrate, First Class, who recorded his 
statement on solemn affirmation obviously 
acting under s. 164, Criminal Procedure 
Code. In this statement he fully implicat- 
ed Murad and himself as being concerned 
in the murder of Hakim. In the course 
of the commitment proceedings Hussaina 
respondent, appeared asP.'W. No. 1 on 
April 6, 1932, before Sardar Lal Singh, 
Magistrate, First Class, and completely 
resiled from the statement made by him on 
“ March 11, 1932. He deposed that he did 
not know Murad and had no knowiedge 
whether Hakim was dead or alive, and 
that his previous statement was false and 
hadbeen made under Police pressure and 
threats. Steps have been taken on behalf 
of the Crown to start proceedings against 
the respondent Hussaiha under s. 193, 
Penal Code, and in accordance with the 
provisions of s. 476, Criminal Procedure 
Code, a complaint has been presented by 
Sardar Lal Singh Magistrate First, Class, 
Gujranwala. The Public Prosecutor has 
also furnished the necessary certificate. 

It has been contendedon behalf of the 
respondent that sanction to prosecute 
should not be given as it was quite un- 
necessary to record Hussaina’s statement 
on March 11, 1932, under s. 164, Criminal 
Procedure Code. Reliance was placed in 
this -connection on Emperor v. Nga Bo Gyi 
(1). With allrespect Ido not find myself 
in agreement with the views expressed in 
this ruling. Once the approver has accept- 
ed a tender of pardon he stands on the 
same footing asany other witness with 
the exception that he is liable to forfeit his 
tender of pardon if he does not comply 
with the conditions on which the tender 
was made. There is nolegal bar to the 
examination of any other witness under 
s. 164, Criminal Procedure Code, and I 
gee no reason why the examination of the 
approver under this section should be open 
to any objection. The learned Government 
Advocate relies on Emperor v. Parma 
Nand (2). It has been remarked there- 
in: 

“It might be very necessary to obtain a detailed 
statement of what the person accepting the pardon 
has to say in order to complete the investigation 
and inquiry and to ascertain what corroboration 


of his statement might be forthcoming, and it 
might very well be extremely difficult to wait for 


(1) 89 Ind. Cas. 703; A I R 1925 Rang. 286; 26 Cr. 
LJ 1396; 3 R 224, 
- (2) 142 Ind. Oas. 776; A I R 1933 Lah. 321; (1933) 
< Or, Oas 564; 34 Or. L J 469; Ind. Rul, (1933) Lah, 
“YO; 34PLR 421; 14 L 507. 
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that information till the magisterial inquiry com- 
menced,” : 


Reliance may also be placed on Emperor 
v. Waryam Singh (3) in this connection. 
Iam of the opinion that in a case where 
contradictory statements have been made 
on different occasions, sanction cannot 
be refused unless it is established that 
the approver made one of the two state- 
ments under undue influence. I accord- 
ingly sanction the prosecution of Hussaina 
under s. 193, Penal Code, for giving false 
evidence either before Sayed-Ijaz Hussain 
Shah, Magistrate, First Class,on March 1), 
1932, or before Sardar Lal Singh, Magis- 
trate, First Class, on April 6, 1932. 

Prosecution sanctioned. 


N. 
(3) 76 Ind Cas 398; A I R1924 Lah, 90;5Lah.L J 
40/; 25 Cr. LJ J74. ; 


PATNA HIGH COURT. 
Second Civil Appeal No. 1 of 1933. 
April 25, 1933. 

Wort AND Fazi ALI, JJ. 
SUNDAR MAHTON AND oTHERS— 
APPELLANTS 

versus o 

Musammat RAJHARI KUER AND OTHERS 

— RESPONDENTS. 

.Civil Procedure Code (Act V of 1908), s. 144— 
Application for restitution—Subsequent - application 
for ascertainment of mesne profits—Order that: the 
second application is not time-barred—Appeal from 
the order, if lies. ; 

Where after an application for restitution of 
property was made under s. 144, Civil Procedure 
Uode, the party applied for ascertainment of mesne 
profits and an order being passed on the latter ap- 
plication that it was not time-barred, an appeal was 
tiled against the order: ` > 

Held, that the question of limitation did not arise 
under s. 144 and that by the decision of the ques- 
tion of limitation the court did not finally determine 
the matter between the parties and hence no appeal 
lay against the order. ` A 


Second Civil Appeal from an appellate 
decree of the District Judge, Patna, dated 
November 5, 1932. 

Messrs. S. K. Mitter and B. K. Sen, for 
the Appellants. 

Mr. P. B. Ganguly, for the Respondents. 

Wort, J.—The appellant appeals from a 
decision of the learned District Judge in 
which he decided that a certain application 
for ascertainment of mesne profits was not 
barred by limitation and it is against this 
appeal that a preliminary objection is 
taken. Allthat need be said at this stage 
of the proceedings is that the application 
for ascertainment of mesne profits resulted 
from the success of the defendant in an 
action for possession of the" property in. the 


y 


1933 


High Court, that is to say, that the decree 
for possession which was given by the trial 
Court to the plaintiff was set aside in the 
Court ‘of Appeal and ultimately that deci- 
sion was affirmed by this court. After that 
there was an application for restitution of 
the property and then an application for 
ascertainment of mesne profits. I am: 
anxious to make it clear that I am not 
deciding that the one application arose out 
of the other or that there was or was not 
as the case might be an order for ascertain- 
ment of mesne profits in the order which 
was made on the application for restitution. 
I am particular in this respect as the final 
determination of the question may depend 
upon certain facts with regard to this point 
which aie not now before us and make it 
impossible for us to express any view. 
Thè learned Judge as I have stated came 
to the conclusion that the application in 
those circumstances was not barred by 
limitation. , 

The preliminary objection which is now 
taken is that no appeal lies to this court 
in those circumstances It is not seriously 
denied, nor could it be denied that had the 
decision been the other way, namely, that 
the Judge had decided that the application 
was barred by limitation, then his order 
would have finally decided all the rights 
of the parties and would have been a decree 
and would, therefore, have been appealable. 
But it is contended that different considera- 
tions apply when the decision on the ques- 
‘tion of limitation was in favour of the 
applicant for mesne profits ; that it is merely 
an order on an interlocutory matter, or on 
a preliminary objection and, therefore, does 
not dispose of the rights of the parties; it 
is, therefore, not appealable. Now for this 
point s. 2, Civil Procedure Code, is referred 
to, and the question which arises is whe- 
ther the order of the District Judge was 
a decree or not or woether it came within 
the second part of sub-s. (2), s. 2. That 
sub-section reads: 

“Decree means the formai expression of an adjudi- 


cation which, so far as regards the court expressing 
it, conclusively determines the rights of the parties 


«with regard to all or any of the matters in con- 


troversy in the suit and may be either preliminary 
or ‘final. It shall ke deemed to include the rejection 
of.a-plaint and the determination of any question 


-within s. 47 or s, 144, but shall not include etc. 
etc.” 


` The matter may be viewed from two 
aspects, It is contended by Mr. Mitter on 
behalf of the appellant that this was a 
determination of a question under s. 144, 
The alternative might be, as I understand 
the argument of Mr. Mitter that that is 
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his suggestion, that it is a decree and there 

fore coming under the first part of sub-s. (2 

is appealable. Section 144 provides: 
“Where and in so far as adecree is varied or re- 


- versed, the court of first instance shall, on the appli- 


cation of any party eutitled to any benefit by way 
of restitution or otherwise, cause such restitution to 
be made as will, so faras may be, plaze the parties 
inthe position which they would have occupied but 
for such decree or such part thereof as has been 
varied or reversed; and, for this purpose, the court 
may make any orders including ordere for the refund 
of costs and for the payment of interest, damages, 
compensation or mesne profits, which are properly 
consequential on such variation or reversal,” 


Now a mere reading of that section 
clearly shows what the jurisdiction of the 
court under the section is. The question 
which has to be determined is whether it 
can be said that the court deciding upon. 
a preliminary objection that the application 
is barred by limitation is the determina- 
tion of any question under s, 144. In my 
judgment such an argument cannot possibly 
besupported. The question of limitation 
does not arise under s. 144 at all; itis a 
matter which may be incidental to an 
application under s. 144, but in no sense 
of the word is the determination o! that 
matter one of those questions the. jurisdic- 
tion to decide which is given under s, 144, 
It might be asked why if the determination 
in favour of the applicant of the question 
of limitation by way of preliminary objec- 
tion isnot a matter under s. 144, how can 
the determination of the very same question 
against the application be a determination 
of the question under s. 144. It seems to 
me that the answer to that questionis clear. 
By deciding the preliminary objection. as 
regards limitation, although the court does 
soincidentally, it does finally determine 
the matter between the parties and there- 
fore necessarily, although by inference, 
decides that the applicant has no right for 
restitution or mesne profits, the jurisdiction 
to determine which the Legislature has 
given to the court under s. 144. In my 
Judgment the preliminary objection to 
this appeal is clearly right and there-. 
fore this appeal should be dismissed with 
costs. 

Fazli Ali, J.—I agree. 

N. Appeal dismissed, 
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CALCUTTA HIGH GOURT. 
Criminal Revision Petition No. 1059 
— of 1982, 
March 30, 1933. ` 
C. O. Guosg, Aote. C. J., AND 
S. K. Guoss, J. - 
NRISINGHA CHANDRA GHOSE— 
PETITIONER . 
versus | 
EMPEROR-— OPPOSITE PARTY. 

Presg Emergency Powers Act (XXIII of 1981), 
ss 16, 17—Police Officer searching and seizing press 
without search wurrant - Legality of—Order forfeit- 
ing press, if can be passed on report of such search— 
- Order for forfeiture passed in absence of person 
having custody of press—Validity of order. 

Where the Police.Officer for the purpose of seiz- 
ing the press undérs. 17, Press Emergency Powere 
Act, isnot armed with asearch warrant, as contem- 
plated ins 17,the search and the seizure of the press 
are illegal andthe Magistrate cannot make the order 
forfeiting the press unders, 17 (3) of the Act. © 

An order declaring a press to be forfeited when 
not passed in the presence of the person who had the 
custody and control of. the press, should be set 
aside. ` 

Messrs Debendra Narain Bhattacharjee 
ànd Satindra Nath Chatterji, for the Peti- 
tioner. | 

Mr. K hundkar, for the Crown. 

Order. - The facts involved in the case 
out of which this Rule has arisen, shortly 
stated, are as follows: It appears that 
certain unauthorized news-sheets or un- 
authorized -newspapers were being pro- 
duced at premises No. 9, Sibnarain Das 
Lane, in the town of Calcutta. These 
unauthorized news-sheeis or- newspapers 
were-being produced from an undeclared 
press. The Police acting under the provi- 
sions of s. 16, Indian Press Emergency 
Powers Act (XXIII of 1931), entered into the 
said premises and seized the said unautho- 
rised news-sheets or unauthorized news- 
papers. Asa result of the seizure certain 
persons, whose names are not material, 
were prosecuted and convicted by the 
Magistrate and sentenced adequately. 
The Police on, the date of the entry into 
the premises, without. obtaining a -warrant 
as: contemplated in s. 17 of the said Act, 
proceeded. to search the said premises with 
a view to seize the press from which the 
unauthorized news sheets or newspapers 
were being produced. The Police Officer 
making the search made a report of the 
search and the Magistrate being of opinion 
that the press seized by the Police officer 
in the circumstances stated above was an 
undeclared press, made an order declaring 
the press forfeited to His Majesty. It is 
against this order that the present Rule 
has been directed. 
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Mr. Bhattacharjee who appears in sup- 
port of the Rule has urged two conten- 
tions before us. His first contention is 
thatthe Police Officer for the purpose of 
seizing the press under s. 17 of thè said Act 
had not been armed with a search warrant 
as is contemplated in s. 17 and that there- 
fore the search and the seizure of the press 
were illegal and that, that being so, the 
Magistrate could noi make the order 
which he did under the provisions of s. 17 
(3) of the Act. In the second place Mr. 
Bhattacharjee has contended that . the 
order forfeiting the press to His Majesty 
was made in the absence of the petitioner 
who had the press under his custody and 
control; in other words, Mr. Bhattacharjee 
has contended that as soon as the proceed. 
ing under s. 16 of the Act was brought 
to a termination, the Magistrate then and 
there made an order forfeiting the press 
to- His Majesty under the provisions of s. 17 
(3). We have examined the record and 
heard the learned Deputy Legal Remem- 
brancer against the Rule and Mr. Khund- 
kar vith his customary frankness has 
admitted that the proceedings under s. 17, 
sub-ss. (1) and (2), were, in the circumst- 
ances of this particular case, irregular; in 
other words, Mr. Khundkar had made 
it clear that the Police had no search war- 
rant authorizing them to seize the press 
in question and that the Police Officer 
‘who made the report of, the search had 
not, as is indicated above, any authority 
from the Magistrate to seize the press. 
Mr. Khundkar has not also.challenged the 
accuracy of Mr. Bhattacharjée’s contention 
‘that the order declaring the press to be 
forfeited to His Majesty was not passed 
in the presence of the person, i. e., the 
petitioner who had the custody and ‘control 
of the press in question. ot í 

In the circumstances ib follows as an 
irresistible conclusion that the entire 
proceedings on the part of the- Police in 
“this case were irregular and unauthorized 
in the eye of the law. That being so, we 
have no other alternative but to set aside 
the order of the Chief Presidency Magis- 
trate.. The result therefore is that the 
order of forfeiture made by the Magistrate 
is sel aside. Any consequential order 
-which follows from the order just -made 
will no doubt be made by the Magistrate 
on a proper application being made to 
him. N 

N. Order set aside. ` 
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OUDH CHIEF COURT. 
Criminal Appeals Nos. 88 and 89 of 
1933. 

March.6, 1933. 

NANAVUTTY aNo SMITH, JJ. 
DAULAT RAM AND sxoTaER—AccusED — 
APPELLANTS 

3 VETSUS 
EMPEROR-— OO0MPLAINANT— OPPOSITE PARTY 

Criminal Procedure Code (Act V of 1898), ss. 164, 
167, 236, 287, 588 -Confession—Non-compliance with 
provisions of s 164—Defect, if cured by s 533—Score 
of 8. 5338—Remand of accused for two days without 
giving reasons—Prejudice to accused—Penal Code 
(Act XLV of 1860,, ss. 202, 411—Alteration of convic- 
tion from under s. 802 to one s. 411—No specific charge 
under s 411 —Alteration, if proper—Confession—Re-~ 
tracted confession—Absence of proof of being made 
duly and voluntarily—Admissibility in evidence. 

Unders 533, Oriminal Procedure Code, non-com- 
pliance with the provisions of s. 164 of the Code can 
only be cured ifthe error orerrors committed by the 
Magistrate in recording the confession hasor have 
not injured the accused as to his defence on the 
merits. GWueenlimpress v. Basvanta (1), Reg. v. 
Thompson (2), Farid v. Emperor (3), Subrahmania 
Aiyar v. Emperor (1) and Partap Singh v. Emperor 
(5), reliedon Sahaj Ram v. Emperor (7), distin- 
guished. [p. 468, col. 1.] 

Section s33 of the Code of Criminal Procedure can 
only cure a defect which was more or less formal in 
character. A defect which was not merely one of 
form, but was one of substance, and which pre- 
judicially affected the accused as to his defence 
on the merits, cannot be cured by s. 533 of the Code 
of Oriminal Procedure. [ibid,] 

Where a Magistrate remands an accused person 
to Police custody for two days without Tecording 
his reasons for doing so, there is a defect of pro- 
cedure which resultsin gravely fprejudicing the 
accused in his defence on the merits. |p. 468, col. 2. 

A charge under s. 32, Peni] Gode, comes under 
Ohap. XVI, Penal Code, in respect of offences affect- 
ing the human body, whereas an offence under s, 411 
comes under Ohap. XVII in respect of offences against 
Property. Sections 236 and 237 of the Code 
of Uriminal Procedure would not apply to 
a case where the accused have been charged 
with an offence of murder only. A conviction under 
8.4.1 cannot be substituted for it, that being entirely 
a separate olfence with which the accused are not 
charged. [p. 470, col. 1.] 

The retracted confession of an accused when not 
proved to have been “duly and voluntarily made, is 
not admissible in evidence, Emperor v. Panch 
Kour Dutt 19), referred to. ip. 470, ool 1] 

Criminal appeal against the orders of ‘the 
Sessions Judge, Lucknow, dated February 
4, 1933. ae 

Mr. R. F. Bahadurji, for the Appellant. 

Mr. G. H. Thomas, The Government 
Advocate, for the Crown. 

Judgment. —Daulat Ram Barhai aged 28 
and Sheikh Faqir Mohammad aged 57 
have been convicted by the learned Ses- 
sions: Judge of Lucknow of an offence 
under s. 302, Indian Penal Code and sen- 
tenced to death. They have appealed and 
the reference in confirmation of -the death 


sentence is also before us, 
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The story oflfhe prosecution is as follows:— 
Musammat Shitaba, an aged widow of 60 
years lived in Mohalla Maqbulganj in the 
city of Lucknow. On the death of her 
husband some 16 or 17 years ago she had a 
Thakurdwara constructed and appointed 
one Pandit Sheo Charan as the pujari of 
the temple. She was of.a religious turn of 
mind and spent most of her time at the 
shrine which she had constructed and it 
was her habit to come every morning to 
clean the idols and the utensils kept in the 
Thakurdwara. On September 14, 1932, she 
did not visit the Thakurdwara and Pandit 
Sheo Charan began to get anxious asto 
what had happened to her. He therefore, 
went to her house and shouted out her 
name but got no reply. Musammat Dulara, 


‘who lived close to the house of Musa nr at 


Shitaba was asked by Pandit Sheo Charan 
to go inside the house of Musammat Shitaba 
and bring her out. The door of the house 
was closed, but not fastened and Musammat 
Dulara pushed it open and went inside, 
and found Shitaba lying ona cot in the 
dalan or inner courtyard. Receiving no 
reply Musammat Dulara suspected that 
Musammat Shitaba had been murdered and 
she told Sheo Charan of her suspicions. 
Then Sheo Charan himself went inside and 
found Musammat Shitaba lying dead on 
her cot. A red check kerchief was laid 
over her hands. Sheo Charan then raised 
an alarm and went back to the temple 
and performed his worship and after being 
free from his religious duties he went to 
Police Station Hazratganj and made a re: 


port of the murder of Musammat Shitaba 


(Ex. 1). In this report he stated to the 
Police that there was some litigation bet- 
ween Musammat Shitaba and Nanhe Lodh, 
her husband's younger brother. The Sta- 
tion Officer, ThakurRampal Singh at once 
went to thespot and prepared an inquest 
report and sent the dead bodyof Musam- 
mat Shitaba for post: mortem examination 
through Constable Bhairon Singh. He also 
registered an offence unders. 430, Indian 
Penal Code, against Nanhe Lodh, Thakur 
Mahabir Singh, Mata Din Naiand Nanhe 
Nai, but he subsequently discovered that 
there was no case against these suspected 


persons and they were discharged. 


On September 22, 1932, about eight days 
after the murder, Constable Rahim Bakhsh 
who had been deputed to make secret en- 
quires concerning the murder of Musammat 
Shitaba met in the city one Hira Lal Gad- 
arya an ex-convict who had been twice 
convicted under s, 109 of the Code of 
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. Criminal Procedure. From this bad chara- 
cter Hira Lal, Constable Rahim Bakhsh 
- came to know that Faqir Mohammad and 
, Daulat Ram werethe likely persons who 
bad committed this murder because: Faqir 
Mohammad had sometime previously asked 
Hira Lal to help him in robbing an old woman 
who wasliving in Mohalla Maqbulganj ina 
kutcha house opposite a lamp post. Sub-In- 
spector Rampal Singh took down the state- 
ment of Hira Lal and deputed Constable 
Rahim Bakhsh to arrest Faqir Mohammad 
and. Daulat Ram. . Daulat Ram was arrest- 
ed by Oonstable Rahim Bakhsh and 
brought tothe Police Station at 9 a. M.on 
September 23, 1932, and at 2 P. w. on the 
same day in consequence of the information 
supplied by Daulat Ram to the Sub-Inspect- 
or a pair of tanrias were recovered from the 
shop of Tulshi Ram Sonar. Tulshi Ram 
“also showed certain entries in his bahikhata 
or account book, which went to show that a 
hansli,a pair of tanrias, a pair of chooris anda 
kara had been bought from Fayir Mohammad 
through Daulat Ram Barhai for Rs. 13-6-0. 
Sub-Inspector Rampal Singh initialled the 
-entryin the bahikhata and took possession 
of the account book. The tanarias were 
also laken possession .of and sent in a 
sealed cover to the thana. Sub-Inspector 
Rampal Singh himself arrested Faqir 
Mohammad at 3 P. M. on September v3 
1932. Onthenext day the Sub-Inspector 
prepared a plan of the locality. which is 
Ex. 13. and. he asked that Daulat Ram 
should be kept with the Police for 2 days 
more as there were other crimes which the 
Sub Inspector wanted to trace out through 
the help of Daulat Ram. On September 
26, Daulat Ram was sent to jail, and a 
request was.made that his confession should 
‘be recorded by a Magistrate under s. 164 
of the Code of Criminal Procedure. On 
September 29,Syed Zamin Husain, Special 
Magistrate of Lucknow recorded the con- 
fession of Daulat Ram and then after the 
completion of the investigation Daulat Ram 
and Fagir Mohammad were prosecuted for 
an offence under s. 302, Indian Penal Code 
‘in respect of the murder of Mucammat 
Shitaba. Babu Talshipat Ram, a Deputy 
Magistrate committed the accused to stand 
their trial in the Court of Session and both 
the cee ei ee and sentenced 
as stated above the learne i 

Judge of Luekoon.. : oa 


Rai Bahadur Dr. J. P. Modi, medi 
officer of Lucknow, performed he 
mortem examination on the dead body of 


r 


i» 
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Musammat Shitaba on September 14, 1932. 
He found two. external abrasions running 
obliquely along the left side of the neck in 
front and three inches below the left ear 
and situated one beneath the other. He 
alsofound an abrasion on the top of the 
left shculder. The brain and its memb- 
ranes were congested, the 2nd, 5th and 
6th ribs on the left side were fractured 
and the 2nd, 3rd and 4th ribs on the right 
side were also fractured. There was also 
a fracture of the middle chest bone bet- 
ween the junction ofthe 3rd and 4th ribs. 
There was effusion of blood in the soft 
tissues inside the chest walls under these 
fractures. The membrane which Jines the 
windpipe was red, congested and covered 
with froth and there were bleeding spots 
under the pleurz and on the surface of the 
lungs. The cause of death according _ to 
the medical expert was suffocation due 
probably to pressure on the chest resulting 
in fractures of the ribs and of the middle 
chest bone. Dr. Modi also gave hisopinion 
that the fracture of the ribs might have 
been caused by a man slanding on the 
chest of the deceased. Ji isthus clear from 


he medical evidence that in respect of the 


death of Musammat Shitaba, an cflence of 
wilful murder was committed by some 
one. 
The point for determination 
the person or persons 
who committed this murder of Musam- 
mat Shitaba. The prosecution has 
adduced noeye-witness of the occurrence. 
The case against the appellants rests 
primarily upon the confession of Daulat 
Ram recorded on September 29, 1932, by 
the Special Magistrate Syed Zamin Husain. 
This confession was retracted by tne accused 
Daulat Ram before the Committing Magis- 
trate on December 3, 1932. The learned 
Counsel for the appellants has strenuously 
argued before us that this retracted confes- 
sion of Daulat Ram is inadmissible in evi- 
dence, because it was not recorded by the 
Special Magistrate in accordance with the 
provisions of the law. We have carefully 
examined the record of the confession of 
Dawat Ram, whichis marked Ex. 2 and we 
find that before recording the confession of 
Daulat Ram, the Special Magistrate Syed 
Zamin Husain did not put to the confessing 
accused any questions with a view to satis- 
fying himself that the confession which he 
was about to record was a confession which 
the prisoner wanted to make of his own 


next 


-free will. There is also nothing on the 


record of this confession to show that any. 
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warning was given to the confessing prisoner 
that he was not bound to make a confession 
and that if he did so the confession would 
be used againsthim in evidence and would 
in itself be sufficient to justify his conviction 
on the capital charge of murder. Sub-s. (3) 
of s. 164 of the Code of Criminal 
Procedure as amended by s. 35 of Act 
XVIII of 1923 now runs as follows : — 

“A Magistrate shall before recording any such 
confession explain to the person making it that he is 
not bound to make a confession and that if he does 
so it may be used as evidence against him,and no 
Magistrate shall record any such confession unless, 
upon questioning the person making it, he has 
reason to believe that it was made voluntarily and 
when he records any confession, he shall make a 
memorandum at the foot of such record to the 
following effect :— 

‘I have explained to(NAME}that he is not bound 
to make a confession and that if he does so any con- 
fession he imay make may be used as evidence 
against him and I believe that this covfession was 
voluntarily made It was taken in my presence and 
hearing and was read over to the person making it 
and admitted by him to be correct, and it contains a 
fulland true account of the statement made by 


him.” 
(Signed) (A. B.) 
Magistrate.” 

This sub-section therefore clearly lays 
down: (1) That it is the imperative duty of 
the Magistrate to explain to the confessing 
prisoner that the latter is not bound to 
make any confession at all; (2) That it is 
the imperative duty of the Magistrate to 
inform the prisoner that if he makes a con- 
fession it may be used against him at the 
time of his trial; (3) That it is the impera- 
tive duty of the Magistrate that he must not 
record any confession unless upon question- 
ing the accused about to make it, he has 
reason to believe that it was made volunta- 
rily; (4) Thatit is the imperative duty of 
the Magistrate to make a memorandum at 
the foot of the record to the elfect that he 
had explained to the confessing accused 
that the latter was not bound to make a 
confession and that if he did so the confes- 
sion made by him could be used as evi- 
dence against him and that in the opinion 
ofthe Magistrate the confession was made 
voluntarily. 

Now in the present case, most of these 
imperative duties imposed by the statutory 
provisions of s. 164 of the Code of Criminal 
Procedure have been absolutely ignored by 
the Special Magistrate who recorded the 
confession of Daulat Ram.’ The memoran- 
dum at the foot of ` the confession recorded 
by the Special Magistrate runs as follows: — 

“I believe that the confession was voluntarily made. 
16 was taken in my presence and hearing and was 
read over to the person making it and admitted by 
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him to be-correct, and ft contains a full and true 
account of the statement made by him.” : 

The imperative provisions of s. 164 to the’ 
effect that the Magistrate had to explain to 
Daulat Ram that the latter was not bound 
to make a confession and thatifhe did so 
any confession made by him could be used 
as evidence against him have beenentirely 
ignored by the Special Magistrate who 
recorded this confession. The defects in 
the record of the confession taken by Syed 
Zamin Husain have been sought to be 
removed by examining Syed Zamin Husain 
in this case, and the provisions of s. 533 of 
the Codeof Criminal Procedure have been 
invoked in order to show that Daulat Ram 
duly madethe confession recorded by Syed 
Zamin Husain. Syed Zamin Husain was 
examined by the learned Sessions Judge on 
January 17, 1933, nearly four months after 
the confession recorded by him onSeptem- 
ber 29, 1932. The relevant portion of the 
evidence ofthe Special Magistrate runs as 
follows :— 

“I said nothing tothe accused when he first came, 
When I was about torecord his statement I said to 
him thatif anyone had tutored him he must forget 
it. Ialso told him that his statement would be usei 
in evidence against him, I did not ask himif any 
one had beaten him or hadgiven him any inducement 
or threats to make him confess,” 

In answer toa question put by the learn- 
ed Sessions Judge this witness deposed as 
follows :— 

“I did not know it was necessary to write questions 
and answers before recording a confession.” 

The evidenceof the Special Magistrate 
does not cure the defects in the record of 
the confession taken down by him. It: 
must be borne-in mind that non-compliance 
with the provisions of s. 164 of the Code of 
Criminal Procedure can only be cured if 
the error or errors committed by the Magis- 
trate in recording. the confession has or 
have not injured the accused as to his 
defence onthe. merits. This is an essential 
condition laid down in s. 533 of the Code of 
Oriminal Procedure. The Special Magis- 
trate has himself deposed that he .did not 
ask Daulat Ram if anyone had beaten him 
or had given him any inducements or 
threats to make him confess. His evidence 
also clearly shows that he did not tell 
Daulat Ram -before recording the latter’s 
confession that he was not bound to make 
any confession at all, He has not stated in 
his certificate at the foot of the confession 
that he had explained to Daulat Ram that 
the latter was not boundto make a con- 
fession and thatif he did so any confession 
made by himcould be used as evidence 
against him. That being the case we are 
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_ clearly of opinion that in the present case, 

“in respect of the record of the confession pre- 
pared by Syed Zamin Husain, the provisions 
of s. 583 of the Code of Criminal Procedure 
cannot help the presecution in removing 
the errors committed by the Magistrate 
who recorded this confession because these 
errors have manifestly injured the accused 
as to their defence on the merits. 

As early as 1900 two learned Judges of 
the Bombay High Court (Mr. Justice 
Fulton and Mr. Justice Batty) made the 
following observationin Queen-limpress v. 
Basvanta (1) :— 

“It may be thought that the law asit stands does 
not afford adequate protection to prisoners against 

- illegal practices whereby confessions are extorted, but 
it is not permissible to us to amend it. Whatthe 
Legislature doubiless hoped and intended was that 
Magistrates would not record confessions unless they 
really belicved that they were made voluntarily: {Bee 
Reg. v. Thompson . (2), In the case of Magistrates 
acting under e, J64 of the Criminal Procedure. 
Oode, there can be no question that: they must be 
affirmatively eatisfied of the voluntariness of the 
confession, and that when in doubt on this point 
they ought not to 1ecord or give the certificate. 
The consideration which this question is at present 
receiving will, we hope, lead to the issue of such 
ingtructiocs as may help Magistrates in the difficult 
task of deciding what confeesicns are voluntary ” 


The instructions lo Magistrates by the 
Government of India referred to by the 
learned Judges of the Bombay High Courtin 
the quotation cited above are to be found 
in G. O., Home Depariment, (Police), No. 
36C, dated January 5, 1916, and are 
embodied in paras. 851, 852 and 853 and 
853 (a) of .the Manual of Government 
Orders, Vol. I. It isi time that these in- 
structions have not got the same binding 
validity asthe provisions. of. a statute, but 
the whole purpose isto give effect to the 
statutory provisions contained in s. 164 of 
the Code of Criminal | rocedure; and the 
non-compliance with these instructions 
must. necessarily lead toa failure of jus- 
tice and must inevitably prejudice the 
accused in his defence on the merits, 
because, as pointed out by the’ learned 
Judges of the Bombay High Court in the 
ruling cited above; there is a duty cast upon 
the prosecution to prove affirmatively the 
voluntary nature of the confession which 
is soughtto be used by the prosecution 
see the accused, and’ it has been held 
that 
“there can be no question that Magistrate must be 


affirmatively satisfied of the voluntarineses of the 
confession which they record.” 


"Baa pa ana LAA. 
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and that, when in doubt on this point, they 
ought never to record the confession or 
give the certificate at the foot of the record 
as required by s. 164 of the Code of Criminal 
Procedure. 

Further in the present case, the Sub- 
Inspector Rampal Singh made a report io 
the Magistrate on September 23, 1932, 
(Ex. 12), requesting that the accused Daulat 
Ram may be retained in Police custody 
for 2 days more in order that further 
enquiries might be made from him by the 
Police which might throw light on the 
present case as well asin respect of other 
cases, and upon this the Magistrate passed 
the following order on September 24, 

“May 
more. 

Now in passing this order the Magistrate 
violated the provisions of sub-s. (3) of 
s.167 of the Code of Criminal Procedure. 
That sub-section lajs down that a Magis- 
trate authorising under this section the 
detention of an accused person in the 
custody of the Police shall record his reasons 
for doing so. Nc reasons have been given 
by the Magistrate for remanding the accus- 
ed Daulat Ram into Police custody for 2 
more days. Paragraph 851 of Vol. I of the 
Manual of Government Orders clearly lays 
down the following instruction for the 
guidance of all Magistrates :— . a. 

“A remand to Gustody should not, be applied for 
orgiven unless the officer making the application 
is able to. show good-and satisfactory grouncs for- it; 
a general statement that the accused may be able to 
give further information should not be accept- 
a” 


remain in Police custody for 2 days 


ea, 

There is a note appended to para. 891 
which runs as follows:— | 

“Attention is drawn to the provisions ofs. 167 (3) 
of tha Code of Criminal Procedure under which a 
Magistrate authorising detention in the custody 
of the Police shall record his reasons for sd 
doing.” 


Tt is in defiance of the statutory provisions 
of the Code of Criminal Procedure and of 
the instructions given in the statiding 
orders of Government that, in the present 
case, the appellant Daulat Ram was re- 
manded for 2 daysin Police custody, and 
the learned Counsel for the appellant 
Daulat Ram has naturally laid stress upon, 
these defects in the proceedings of the 
Police and of the Magistrate which have 
resulted in gravely prejudicing the accused 
in their defence on the merits. 

In Farid v. Emperor (3), it was held that 
s. 164 of the Code of Criminal Procedure 
made. it imperative for the Magistrate 

(3) 65 Ind, Oes: 618; 2 L325, 
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before recording a confession made to him 
in the course of a Police investigation to 
question the person making it as to whe- 
ther ib was made voluntarily, and as this 
was not done, and the defect being one of 
substance, had prejudiced the appellant in 
his defence and was not cured by s. 533 
of the Code, and that therefore, the con- 
fession was not admissible in evidence. It 
was there pointed out that when any of the 
provisions of s. 164 of the Code had not 
been complied with, the court could take 
evidence under s, 533 of the Code of 
Criminal Procedure that. the statement 
recorded under s. 164 was “duly made” 
provided the error had not injured the 
accused in his defence on the merits, and 
that the necessary implication appeared to 
be that if the error was one which had 
injured the accused in his defence on the 
merits,-the statement or the confession 
would not be admissible in evidence. 
Failure to question the appellant before 
recording his confession as to whether he 
was making it-voluntarily was held to be a 
material omission which prejudiced the 
accused in his defencé, and that the defect 
was a fatalone, and was not curable 
by s. 533 of the Code. We are in entire 
agreement with the observations of the 
learned Judges of the Lahore High Court 
in the case above cited. Section 533 of the 
Code of Criminal Prosedure, in our opinion, 
can only cure a defect which was moreor 
less formal in character but a defect 
‘which was not merely one of form, but 
was one of substance, and which prejudicial- 
ly affected the accused as to his defence on 
the merits, cannot be cured by s. 533 of the 
Code of Criminal Procedure. 

As pointed out by their Lordships of 
the Privy Council in Subrahmania Atyar v. 
Emperor (4) their Lordships were 

“unable to regard the disobedience of an express 
provision as to a mode of trial aga mere irregular- 


ity. : 
'- Their Lordships further observed as 


follows :— 

“The remedying of mere irregularities is familiar 
in most systems of jurisprudence but it would be 
an extraordinary extension of such a branch of the 
administration of Oriminal Law to say that when 
the Oode positively enacts that sucha trial as that 
which has taken place here shall not'bs permitted 
that this contravention of the Code comes within the 
‘definition of error, omission or irregularity.” 

In Partap Singh v. Emperor (5) Justices 
Broadway and Addison of the Lahore High 

(4) 25M 6lat p97; 11 ML J 233; 3 Bom. L R 540; 
28 [ A 257;5 U W N 866; 2 Weir 271; 8 Sar. 160 


P O. 
' (5) 93 Ind. Cas. 978; 6 L 415:A I R 1925 Lah 605; 
27 Or, L J 514; > Lah, Cas. 72; 7 Lah. L J 482, 
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Court held thatthe provisions of s. 164 (3) of 
the Code of Criminal Procedure,as amended, 
rendered it incumbent upon the Magistrate 
who is called upon to record a confession to 
explain tothe person who was to make it 
(a) that he is not bound to make a con- 
fession at all, (b) that if he did so, it [might 
be used as evidence against him, and 
(c) that the Magistrate should record the 
confession only if upon examination of the 
person making it, he had reason to believe 
that it was being made voluntarily, and (d) 
that where in the Magistrate’s memorandum: 
at the foot of the confession the explana- 
tion as above stated was not set forth, 
then the presumption under s. 80 of the 
Indian Evidence Act that the confession 
was “duly taken” did not arise, and that 
such a defect could not ‘be cured by s. 533 
of the Code of Criminal Procedure, as it 
was one of substance and not merely a 
formal defect. Broadly speaking, a defect 
in form is held to be curable under s. 533 
of the Gode by the evidence of the Magis- 
trate who recorded it, but a defect in 
substance cannot be so cured. 


The same view was taken by two learned 
Judges of the Bombay High Court in 
Emperor v. Housa Bai (6) which was 
decided as late as June 16, 1932. It was held 
in that case that a failure by a Magistrate to 
convey the caution required by s. 164 (3) 
of the Criminal Procedure Code toa con- 
fessing accused that he was not bound to 
make a confession and that if he did so 
it might be used as evidence against him 
invalidated the confession and rendered 
it inadmissible in evidence against the 
accused, and that sucha failure could not 
be cured under s. 533 of the Code by ex- 
amining the Magistrate who recorded the 
confession. In the case above cited the learned 
Judges held that the Magistrate had failed 
to explain to the accused appellant that she 
was not bound to make the confession, not- 
withstanding the evidence of the Magistrate 
to the contrary, because the record of the 
confession did not set forth that fact. 


In the present case the evidence of the 
Special Magistrate. Syed Zamin Husain does 
not even contain any statement to the effect 
that he explained to the accused Daulat 


-Ram that he was not bound to make any 


confession,-and when the Magistrate himself 
has notsworn tothe fact that he gave the 
warning required by sub-s. 3 of s:164 of the 

(6) 140 Ind. Oas. 740; 31 Bom. L Ri2s0; AIR 


1932 Bom. 533; (1932) Or, Oas. 785; 31 Or. L J 73; 
56 B 542; Ind, Rul. (1933) Bom, 30, 
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Code of Criminal Procedure, and when the 
record of the confession is also silent on 
that point, then the prosecution cannot ask 
this court to believe that a warning to the 
accused to the effect that he was not bound 
to make a confession was infact actually 
given. 

The learned Government Advocate has 
invited our attention to an unreported 
decision of a Bench of this courtin Sahaj 
Ram v. Emperor (1), Criminal Appeal 
No. 183 of 1932 decided on August 5, 1932, 
in which he saysthat a confession with much 
the same defects as those to be found in 
the confession: of Daulat Ram accused was 
held to be admissible in evidence. We 
have carefully examined the judgment of 
the case cited by the learned Government 
Advocate, and we find from it that the 
learned Judgesin that ‘case held that the 
omissionsin the circumstances of that case 
were not such as to invalidate the confession 
as a piece ofevidence. The learned Judges 
in that case also observed as follows :— 

“Wemay addthat even if the evidence of the 
confession recorded by Mr. Barlow were left entirely 
out of account, the remaining evidence is sufficient 


to establish the guilt of the appellant withouta 
possitility of doubt ” 


Thus the circumstances of that case are 
absolutely different from thcse of the 
present case, in which the confession is 
the principal piece of evidence against the 
appellants. Moreover, there is no mention 
in this unreported Bench decision of the 
ruling of another Bench of this Court 
reported as Prag v. Emperor (8), to which 
one of us was a party. It was there pointed 
out that a Magistrate recording a confession 
was in duty bound to satisfy himself in 
every reasonable way that the ccnfession 
was made voluntarily, and that the Court of 
Session or the High Court should not merely 
accept the ipse dixit of the Magistrate 
recording the confession as to its being 
voluntary. In this connection a reference 
may usefully bemade toa decision of the 
Calcutta High Court reported as Emperor 
v. Panch Kouri Dutt (9), in which ıt was laid 
down by the learned Judges of the Calcutta 
High Court that to ensure the voluntariness 
of a confession the Magistrate must question 
the accused before the latter makes his 
confession, and thatit was the duty of the 
Magistrate to make a real endeavour to 
ascertain whether the confessing accused 


. udh 313 a) Cr. Cas €96, 
(8) 128 Ind. Cae. 2.5; 7 OW WN 809: AIR 1920 
Oudh 44¢: (193°) Cr. Cas. 1073: 32 Cr. L J 97. 
(9) 86 Ind. Cas, 414: 52 0 67; AI R 1925 Cal. 587; 
26 Or. L J 782; 290 W E 1300. 
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was about to make a voluntary confession 
by questions directed to the eliciting of 
facts which would enable him to judge of 
the character of the confession, and that 
it was not sufficient for that purpose merely 
to ask the accuseda few set questions as to 
whether his confession was voluntary or not. 
Jt was further’ held in that case that if 
there was a doubt as to the admissibility of 
a confession then it was the duty of the. 
prosecution to satisfy the court affirmatively 
that itwas made voluntarily, otherwise the 
court was bound to reject it, 

For the reasons given above we are re- 
luctantly constrained to hold in the present 
casethat the prosecution has failed to prove 
that the retracted confession of Daulat Ram 
was duly made and was voluntary. This 
retracted confession (Ex. 2) must, therefore, 
be ruled out as inadmissible in evidence. 
[The learned Judges then considered the 
other evidencein the case and proceeded. 
The learned Government Advocate argue 
that, if in our opinion the charge under 
s. 302, Indian Penal Code, wasnot proved, 
then we should at least convict the appel- 
lants of an offence under s. 411, Indian 
Penal Code. We cannot acceptthis conten- 
tion. It was held in Queen-E’mpress v. 
Yusuf (10), by Justices Knox and Burkitt, 
that where on appeal froma conviction for 
one offence it became apparent that although 
there was not sufficient evidence to support 
the conviction of the appellant for the offence 
charged, there was evidence which might 
have led to the conviction of the appellant for 
an essentially different offence with which they 
had been charged, ı the court should: decline 
to consider that evidence with a view to 
altering the conviction of the appellants, 
and the case of Queen-Empress v. Parbati 
(11) was referred to. It is to be noted that 
a charge under s. 302 comes under Chap. 
XVI, Indian Penal Code, in respect of offences 
affecting the human body, whereas an 
offence under s.411 comes under, Chap. 
XVII, Indian Penal Code, in respect of 
offences against property. Secticas 236 and 
237 of the Code of Criminal Procedure would 
not apply tosuch a case as the present, 
where the accused have been charged with 
an offence.of murder only. We cannot ab. 
this stage substitute a conviction under 
s..411, Indian Penal Code, that being entirely 
a separate offence with which the appellants 
were not charged. In this connection the 
learned Government Advocate invited our 
attention toa ruling of their Lordships of 

(10) 20 A107; A WN (1897) 210. 

(11) A W N (1687) 30, s 
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the Privy -Council reported- ab Begu ve- 
Emperor (12)in which the accused were 
charged with murder under?s. 302, Indian 
Penal Code, but were ultimately ’ convicted 
of anoffence under 6s. 201, although not 
formally charged with it, and it was\held 
that the conviction was legal. 
has really no relevancy and no bearing on 
the contention advanced before lusi 'byithe 
learned Government Advocate, kay 

The result is that in our opinion ! the 
charge under s. 302, Indian Penal Codé, 
has not been brought home to kthe, appel- 
lants Daulat Ram and -Faqir uhammad, 
and they are entitled- to an “acquittal. 
We, therefore, allow these appeals-sset aside 
the convictions and sentences passed spon 
the appellants, acquit them of thé ‘offence 
charged, and” direct that they bevsét at 
liberty forthwith, 

In conclusion we would like to qnit the 
attention of the District wuthorities-{,60 ` the 
following pertinent observations tof? the 
learned Sessions Judge: — 

“In my opinion it is highly advisable=~ that con- 
fession should be recorded by a stipendiary. . Magis- 
trate and by one who is experienced and” “is < fully 
conversant with the provisions of s. 164,- Oriminal 
Procedure Code and of para. £53 of the+Manual of 
Government Orders. Ihave more than once had to 
comment on the way in which confessiong‘are recorded 
in Lucknow.” Poe Nes 

We fully endorse ,these remarks “and 
trust that in future the learned District 
Magistrate of Lucknow will see fo, i ‘that 
the standing orders of Government, on the 
subject are fully and properly cAfriéd out 
by the Magistrates subordinate tobim.) 

N. Appeals: ‘alléwed. 

(12) 88 Ind. Cas. 3; 2 O W N 447; 48jM L J 643; 
410 L J 437: 27 Bom, L R 707; 3 Pat ‘LR 95 Or: 
A IR 1925 P 0130: 6 L 22k; 23B ALJ 636: (1925) M 
W N418; 26 Or. L J 1059;7 Lah LJ 324; 52 I 4 191 
(P 0). no 
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PETITIONER me 
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AGHA ARSHAD KHAN-—PLAINTIRE— 
Opposite Pasty, (WT 
Promissory note—Cause of action for-money com- 
plete—Debtor giving inadmissible hand-note- for 
payment of money ata future time—Suit- on-original 
consideration — Parole evidence ‘of transaction — 
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Admissibilty—Contract Act (IX of 1872), s 62—Hvi- 

+ dence Act (I of 1872), s. 9 —Civil Procedure Code 
(Act V-of 1908) ~Revision—Evidence, when investigat- 
ed by High Court in revision. 

When a cause of- action for money is once complete 
initself and. the debtor then gives a hand-note to 
the ‘creditor for payment of the money ata future 

_ time, if the! hand-note is inadmissible in evidence, the 
creditor may ; sue for the original consideration in 
which’ parole evidence of the transaction may be 

* adduced; Sheik Akbar v. Sheikh Khan (1), followed, 

| Oase-law discussed.] 

Itis only, in exceptional cases that the High Court 
will'investigate the evidence in the exercise of its 
revisional powers. 

Messrs} K. Husnain and H. R. Kazimi, for 
the:Petitioner. 

Mr. Krian Prasad, for- the 


Party.. 


0 pposite 


Wort’ Inte C.J —This matter was referr-, 
ed to, this court by a Division Bench consist- 
ing of. Macpherson, and Agarwala, JJ., 
and. in ‘the circumstances we have seisin of 
‘and- must decidè the whole case. Itis an 
application in revision against the decision 
of “a Small Cause Court J udge for the 
plaintiff; for a sum of money lent, A hand- 
notë: hadi been given in the case which is 
inadmissible and it is said that the general 
quéstion which comes to be determined is 
“whether-the learned Judge was right in 
allowing parole evidence of what i is said to 
be -a-written contract. In my opinion no 
such? qiiestion can arise in this’ case by 
reason of the termsof the judgment itself, 
-We_havé heard an elaborate argument and 
a latge number of cases have been cited 
on this’ question but from any ‘view of the 
law-it is not denied, nor can it be, that the 
statement of Sir Richard Garth in the cass 
of Sheikh Akbar v. Sheikh Khan (1) holds: 
good. Thestatement is as follows: 

“ When a cause of action for money is once complete 
in itself whether for goods sold, or for money lent, 
or for any other claim, and the debtor then gives a 
pill or note tothe creditor for payment of the money 
at a future time, the creditor, if the bill or note is not 
paid at maturity, may always as a rule sue for the 
original ‘consideration, provided that he has not 
endorsed or lóst or parted with the bill or note” 

Here the learned Judge has stated in the 
course of his judgment first “this is a suit on 
-an oral'.contract” and later “the factum, 
of advance: isa matter quite distinct from 
the “terms ‘of the hand-note,” and then .the 
learñsd? ‘Judge - -appears to rely on certain 
authoritiés: ofthis court. Later he says: 

i “The: ‘plaintiff has proved that there was an indepen- 
dent contract to repay the advance.” 

: THat'being so, a3 [have already indicated, 

on ahy view O of the law, no objection can be 
takertto the judgment of the learned J udge, 

The te stion of whether the case “ot 


(ja Tas; 80L R538.” 7 < 
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Dhaneswar Sahu v..Ramrup Gir (2) which was 
followed in the case of Abdul Muhammad 
Khan v. Mahananda Upadhyaya (3) was 
rightly decided does not arise. Any decision 
of this court on that matter would be mere 
-obiter. The case of Dhaneswar Sahu v. 
Ramrup Gir (2) appears to proceed on the 
Statement of the law which I have quoted 
from Sir Richard Garth's judgment. This 
disposes of the matter with the exception of 
one point. It was said by Mr. Khursaid 
Husnain, first, that the learned Judge had 
_taken an erroneous view of the law and, 
‘secondly, that there was no evidence to 
‘support his finding of fact as to there being 
an independent contract. The answer to 
the first is that there is nothing in the 
judgment to-show that the learned Judge 
misdirected ‘himself, and as to the second, 
this matter .was not raised by the petitioner 
‘in his petition, and it willin any event have 
to be an.exceptional case for this court to 
investigate the evidence in the exercise of 
its revisional powers. So far as the interest 
is concerned the decree will be varied by 
allowing interest at six per cent. only from 
the date of the suit. The petition is rejected 
and the Rule is discharged with costs, : Hear- 
ing fee three gold mohurs. 
Kulwant Sahay, J.—I agree. 
TARI Ali, J.—I agree. 
Rule discharged. 


j 111 Ind. Cas: 482; A I R 1928 Pat. 160 7 Pat. 
845; 9P LT 4 


(3) 133 Ind. ou 625; A I R 1931 Pat. 293; 11 Pat. 
139; Ind. Rul. (1931) Pat, 397; 13 P-L T 52. 
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Criminal Revision Application No 112 . 

` of1932 
June 30, 1933. 
Murpuy AND Wania, JJ. 
MAULA BOVJI SHIKALDAR AND ANOTHER 
—AccusED—APPLICANTS 
VETSUS 
EMPEROR—Oprosite PAkTY. 

Arms Act (XI of 1878), 8.22—Sword-stick, if . 
sword within the meaning of Arms Act—Selling of 
sword-stick without license—Whether offence, 

A sword:stick isa ‘sword’ within the meaning of 
the term ‘sword’ in the Arms Act. Consequently, 
selling of a sword-stick or the using of it without 
license is an offence under s. 22, Arms Act, by vir- 
tue of notification. of the Bombay Government under 
the power conferred by the Arms Rules, 1924, 
Emperor v. Satish Chandra Roy (1), relied on, Em- 
peror v. Babaji Manaji (2), distinguished. 


Criminal Revision Application from an 
‘order of the Second Class eee eS 
Islampur, 


MAULA BOVS SHIKALDAR V. EMPEROR 
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My. K. J. Kale, for the Applicants, 

Mr. B. G. Rao, for the Crown. 

Wadia, J.—The two applicants were 
convicted by the Second Olass Magistrate 
of Islampur under s. 22, Arms Act (XI of 
1878,, and sentenced to pay a fine of Rs. 10 
each or in default to undergo simple im- 
prisonment for ten days. The facts of 
the case are net disputed. On October 6, 
1928, applicant No. 1 sold a sword- stick 
to applicant No. 2. Applicant No, 1 had 
no license tosell arms, nor had applicant 
No..2 ‘any license to possess or carry arms. 
By +a;': notification No. 1234—Pol. of 
August $, 1925, the Government of Bombay 
in exercise of the powers conferred on them 


“by’éntry No. 1 in the table subjoined to 


Sch) IT ;appended tothe Indian Arms 
Rules, 1924, declared that swords, with the 
exception of. certain kinds which were 
specifically mentioned, were subject to 
-all the provisions contained in the Indian 
-Arms Act, throughout the whole Presi- 
dency. It ‘is admitted that sword-sticks 
have not been excluded specifically under 
Item No. 3 of the table annexed tothis noti- 
fication. The contention on behalf of the 
applicants however is that sword-sticks 
do not fall within the meaning ofthe wcrd 
“swords” used in this table. In support 
of this contention, our attention has been 
drawn to the fact that in Item No.4 of the 
same table sword-sticks are specifically 
mentioned as being subject to the prohi- 
bitions of the Act in Bombay and Karachi 
Cities. The contention is that if it was 
the intention of the Legislature that 
sword-sticks should be treated as swords 
there was no necessity to mention sword- 
sticks separately in Item No. 4. We are 
however of opinion that separate mention 
of sword-sticks inItem No. (4) was unneces- 
sary,and was probably done asa matter 


of caution. Under the ordinary interpre- 
tation of the word “sword,” that word 
would include sword-sticks. We are 


supported in this view by the decision in 
Emperor v. Satish Chandra Roy (1), in 
which it was held that a sword-stick isa 
“sword” within the meaning of the term 
“sword” in the Indian Arms Act. 

On behalf of the applicants reliance has 
been placed on the ruling in Emperor v. 
Babaji Manaji (2) in which it was held that 
the mere possession of a jamhia (a kind of 
dagger) was not an offence under s. 19 (f), 


(1) 34 O 749;-6 Or. L J 227 

(2) 125 Ind. "Cas. 717; A IR 1930 Bom, 159; 31 Or. 
LJ 932; 32 Bom, L R 350; Ind, Rul, £1930) Bom. 38; 
(1930) Or. Cas 483, 
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Arms Act, 1878, in virtue “of Sch. about se ‘gaven. months old, claiming to be 
tothe Act. The decision in that case how- a beneficiary under the wakf asked permis- 


ever,does not help the applicants at-all. The 
weapon in that case was a dagger, which 
cannot be treated as falling under the 
heading of swords in the table appended 
tothe Government notification. dagger 
ig an entirely different kind of weapon, and 
is separately mentioned in s. 4, Arms Act, 


along with swords. Daggers would there- 






fore fall under Item No. 2 of the {table ap- 


pended to the notification of the®Goverh- 
ment of Bombay, and not under Itém, No.8. 
Under Item No. 3 the possession as-avell'as 
the carrying of swords which, our- 0] 
nion, includes sword-sticks, is prohibited. 
On this view of the case the applicants 
have been rightly convicted. — Their 
application is rejected and the, Rule-dis- 
charged. 

Murphy J.—I agree. 

N, 


Rule discharged. 


ALLAHABAD HIGH COURT... . 
Civil Revision Application No. :42]-of 


1932, 
April 21, 1933. 
NIAMATULLAH AND RaOHHPAL SINGA) JJ. 
Musammat KANIZLM HANI—Apetdoant 
VETSUS F 
Syed MOHAMMAD AND oraka 
OPPOSITE PARTIES. 

Civil Procedure Code (Act V 0 1509), 
0. XXXIII, r. 1—Application to file suit-as-pauper 
—Fact that rich relations of applicantare-capable of. 
paying court-fee—Whether should be considered by 
court, 

In considering whether permission is to_ be. „given 
to a party to sue as a pauper, the court should. not 
go into the question whether or not the-alleged 
rich relations of the party are in a position-to —pay 
the court-fee which the party isto pay, aS a person 
may have rich relations but he or she may not be 
in a position to pay the court-fee. __ 

Civil Revision Application against- t- the 
decree of the Sub-Judge, Moradabad, “dated 
March 19, 1932, 

Mr. Mushtak Ahmad, for the Applicant. 

Messrs. Haribans Sahai and S. N.- - Setti, 
for the Opposite Parties. 





-Judgment.—This is an application in 
revision against the order by the -court 
below dismissing an application of —Musam- 
mat Kuniz Umi Hani praying for-permis- 
sion to sue as a pauper. One Mirza 
Abid Ali Beg made a wakf ader a 
registered deed on November .3>" 1887. 
After the .creation of the wakf- certain 
transfers were made 
“mutawallis.” The applicant, “who is 


in our opi, 


“she was-a. pauper. 


by some—of- the 


sion to suer as a pauper in order to have 


' the alienatidns made by the mutawallis set 


aside. “The - application was opposed by 
the Governtient - and also by the opposite 
party. ‘The mother of the applicant was - 
examined y the court after the applica- 
tion™ had been presented. One Moham- 
mad | Muttagi, who- is the grandfather of 
the applicant, was also examined as a 
witness:_“The learned Subordinate Judge 


‘held thatthe applicant . had failed to . 
prove-that-she was a pauper, and -therefore - 


dismissed—the application. The applicant 
has preferred the present application for 
revisioi,~— 

Werhave heard the learned Counsel on 
both -sides.and are of opinion that the 
order—passed by the learned Subordinate 
Judge“isnot correct. The point which he 
had te—~decide was whether or not the ap- 
plicant had been able to :establish that 
But the learned Sub- 
ordinate Judge instead of dealing with 
this point-on the evidence produced before 


. him, went; into the question of the status 


and. income of the various relations of the 
minor; applicant. When Mohammad Mut- 
taqi Wasän the witness-box, questions were 
put to-him ‘by the opposite party in order 
to show that he had sufficient means and 
that he could pay-the court-fee. The learn- 
ed Subordinate Judge considered that 
Mohammad Muttaqi, -the grandfather of 
the applicant, was a fairly well-to-do man 
and could pay the court-fee of Rs. 1 ,165. 
He rématks in his order about the admis- 
sion made by Mohammad Muttagqi that he 
was interested in applicant's case. The 
fact that Mohammad Muttagi is interested 
in thé (age, of the applicant does not, in 
any -wêyes affect the application made by 
the applicant. A person may have rich 
relations; and yet he or she herself may 
not bawi a position to pay the court-fee, 
The—léarnéd Subordinate Judge {should 
have d “directed his attention to this matter 
only —and “should not have gone into the 
question whether or not the alleged rich 
relations—-of the applicant were ina posi- 
tion to pay the court-fee which the ap- 
plicant:-would have to pay. There was 
no suggestion on behalf of the opposite 
party-that the applicant was possessed of 
any means, whatsoever. The property, in 
respect-of. which she wants to sue, is wakf 
property- which cannot be taken into 
consideration in deciding: the question of 
pauperism, or otherwise of the applicant. 


—— 


ng 
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The learned Subordinate J ide. in our 
opinion, acted illegally in the exercise of 
his jurisdiction within the meaning of 
s. 115 (c), Civil Procedure Code. i’ 

We therefore allow this application, set 
aside the order passed by the court below, 
and permit the applicant to sue as a 
pauper. The costs of this application will 
be paid by the opposite party. -4 

N, Application: dliowed. 


_PATNA HIGH COURT. 
Criminal Appeal No. 361 of 1932. 
January 19, 1933. 

MACPHERSON AND AGARWALA, JJ. 
LACHMINIYA THAKURAIN— 
APPELLANT 

Versus 
EMPEROR— Opposite Party. 

Penal Code (Act XLV of 1860),s. 285—Wife 
sought to be made liable along with husband for offence 
under— Essentials to be proved—Personal custody. 
. Where in a case, under s. 235, Penal .Code, it is 
sought to make a wife liable along with her/lusband 
with whom she is living, itis necesssary to prove 
that possession and control over the instruments 
and materials for counterfeiting were with her alone 
or with her also The mere fact that the wife knew 
that certain implements and materials were in the 
possession of her husband and also the place where 
those implements and materials were to be found, does 
not necessarily indicate that she herself was in sub- 
ordinate possession or in any kind of possession of 
them. Queen-Empress v, Sangam Lal (|), relied 


n. 

Criminal Appeal against a decision of 
the Magistrate, First Class, Singhbhum, 
dated October 20, 1932. 

' Syed Jaffar Imam, The Assistant Govern- 
ment Advocate, for the Crown. 

Macpherson, J.—The appellant along 
with her husband Jagdeo Singh was tried 
for offences under s. 232 and s. 235- of the 
Indian Penal Code. Jagdeo was convicted 
under both sections and sentenced to seven 
years’ rigorous imprisonment. The’ ap- 
pellant was convicted under s. 235 only 

and she has now appealed from jail against 
that conviction and the sentence of five 
years’ rigorous imprisonment. 

The appellant lived with her husband 
and the instruments and materials for 
counterfeiting were found intheir bedroom, 
where probably the counterfeiting - took 
place. < 

In a case of this nature where it is sought 
to fix responsibility upon any member of 
the family except the head of it, itis, as 
has been pointed out in Queen- -Empress v. 
Sangam Lal (1), necessary to prove that pos- 

© (1) 15.4 129; A W N 1893, 48, 
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sessionjand control were with the subordin- 
até member alone or with the subordinate 
mémber also. Jt is equally necessary 
where ib is sought to make a wife liable 
along with her husband with whom she is 
living, even if he also has a concubine in 
the’house. In the present instant the 
léarned Magistrate has relied upon the fact 
that’ ‘when the members of the Police search 
party were unable to find the obverse die, 
the appellant pointed it out and also pointed 
‘out the crucible. On this foundation the 
learned Magistrate has held: 

“that whenever accused Jagdeo Singh used to be 
away: from his house, he used to keep the instru- | 
-ments and materials in question secretly, in the 
personal custody of accused Lachminiya in the 
room from which those instruments and materials 
were ultimately recovered in the presence of accused 
Lachminiya, and that she used to keep them secret- 
-ly in her personal custody.” 

To my mind there is not sufficient founda- 
tion in the evidence for such a finding of 
personal custody, The mere fact that the 
appellant knew that certain implements 
and materials were in the possession of her 
husband and also wherethose implements 
and materials were to be found, does not 
necessarily indicate that she herself was in 
subordinate possession or in any kind of 
possession of them. After all the obverse 
die was fitted to the stamping press and 
the crucible was not concealed. The 
evidence dces not appear to go further 
than to indicate her {ull knowledge of her 
husband’s occupation. It does not establish 
that possession of the instruments and 
materials for counterfeiting coins was at 
all with her. 

Accordingly I would hold that the charge 
under s. 235 has not been established 
against the appellant and would set aside 
the conviction and sentence and direct that 
she be forthwith released. 

Agarwala, J.—I agree. 

NA. Conviction set aside. 


LAHORE HIGH COURT. 
Miscellaneous First Civil Appeal No. 1576 
of 1932. 

May 31, 1933. 

DALIP SINGH, J. 

GUL MOHAMMAD —PLAINTIFT — 


APPELLANT 
VETSUS 
MUL OHAND AND OTHERS — DEFENDANTS — 
ee 
Civil Procedure Code (Act V of 1908), O V» 
r. 15, O. XLI, r. 21—Service of summons on son in 


father’ s: absence—Son not living wih father—Sum- 


1933 


mons, if duly served on father—Legal- practitioner— 
Duty to disclose facts to court. i 
Where summons was served on the son in the 
absence of the father and it appeared that’ the son 
was not living with the father : 2 
Held, that the summons was not duly served’on the 
father. Sudhansu Bhattacharyya v. Chairman, Paina 


City Municipality (1) and Kasim Ibrahim v. J ohur- . 


mal Khemka (2), referred to. 

A legal practitioner cannot suppress 
court as to hisown doings. ets IN 

Miscellaneous First Civil Appeal from an 
order of the Senior Sub Judge, Dera Ghazi 
Khan, dated June 23, 1932. 

Mr. L. M. Datta, for the Appellant. f 

Mr. A. N. Chona, for the Respondents: 

Judgment.—The only questions- urged 
before me in this appeal are that the-court 
is wrong in holding that Gul Mohammad, 
appellant, had knowledge of the -date- of 
the hearing of the appeal. 
the evidence, I see no reason to- differ 
from the finding. I wish to point out 
that Mr. Dhanpat Rai’s refusal to -answer 
the question put to him was wholly iun- 
justified and reflects grave discredit-on 
him for a legal practitioner cannot suppress 
the truth in court es to his own. doings. 
The next point is that as the appellant 
was not served even if he did know-of the 
date, he was not bound to appear. For 
this O. V, r. 15 is cited. The service -was 
effected on his son in appellant’s absence. 
The son says he does not reside with -his 
father : Sudhansu Bhattecharyya v: Chair- 
man, Paina City Municipality (1), -is—cited 
in this connection and Kasim Ibrahim: v. 
Johurmal Kheika (2). The 


the truth`in 


terms of 
O. XLI, r. 21, are clear, and as it is shown 
that the summons was not duly served 
andthe learned Counsel admits it, I must 
accept the appeal and set aside the ex 
parte order and direct the appeal be -re- 
heard. I have no sympathy with the ap- 
pellant and the parties will bear their own 
costs of these proceedings. 

N. Appeal accepted. 

(1)135 Ind. Cas. 110;* A I R 1932 Pat. 10; 12 P L 
T 911; Ind, Rul (19:2) Pat. 30. 


(2.831 Ind, Oae, 799;43 O 447; 230 L J 1&3; 200W 
N 173. 


MADRAS HIGH COURT. 
Criminal Revision Case No. 925 of 1932. 
(Criminal Revision Petition No. 851 of 1932). 
April 20, 1933. 

PAKENHAM WALSH, J. |. 
In re BALUCHAMI PILLAI alias 
KUTHALALINGAM PILLAI— 


ACCUSED— PETITIONER. f 
Penal Code (Act XLV of 1860), ss. 159, 160—Crimi- 
nal Procedure Code (Act V of 1898), s. 287—Charge for 


In re BALUOHAMI PILLAT ~~ 


After reading. 
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hurt—Conviction of affray—Legality of conviction— 
Essentials of affray—Necessity of notice to accused 
—S. 237, when applies. A 

Where-an-accused is charged with causing grisvous 
hurt or~hurt, he cannot be convicted of the offence of 
affray under 6, 160, Penal Code, without a fresh charge 
being framed), because before being convicted of 
an affrdy the;accused should have had clear notice as to 
the person-or-persons with whom he was fighting, that 
the plage'wasia public place and that the public peace 
was disturbed.- Begu v. Emperor (1), distinguished. 

If e, 237,-Criminal Procedure Code, is to be applied 
there must-be no doubt about the facts but only 
about the-law applicable to the facts, Mehr Sheikh v, 
Emperor (2), referred to. 

For a.charge under s. 159, Penal Oode, there must 
be two-ormore persons concerned. 





judgment—of the Court of the Sub-Divi- 
sional "Magistrate, Melur Division, in C. 0, 
No. 72-0£-1932, 


The Public Prosecutor, for the Crowr. 

Order—The accused is charged with 
causing- grievous hurt to P. W. No. l and 
hurt -to—R, W. No. 2. The learned Sub- 
Divisional Magistrate acquitted him of 
both these‘ offences but without framin 
any fréshScharge found him guilty of affray 
undexs.-l60, Indian Penal Code. It is 
contended that this conviction is illegal 
both -because there is no evidence tc esta- 
blish~such.a charge and secondly because 
the -accuséd could not be convictel on 
such a charge without a fresh charge being 


framed. ``- 


With-regard to the first point the prose- 
cution=case briefly was that the accused 
taxed P. W. No. 3 with saying that ke sus- 
pected him of breaking an idol ard the 
accused said he would not let him go until 
he proved it. In the course of argument 
accused caught hold of P. W. No. 3 and 
threw. him on to the ground. Two fiends 
of the accused who have not been ckarged 
assisted the accused and one of ther beat 
P. W. No. 3 with his belt. Prose3ution 
Witness No. 2 came from his house about 
20 feet away and separated the aecused 
and P. W. No. 3. The accused then 
asked him what right he had to sevarate 
them, prdduced an arural and cut P. W, 
No. 2 on- the left side of the head. The 
accused then ran away and P. W. No, 1 
tried- to- obstruct him by holding cut hig 
hand. -The accused then cut P. W. No, 1 
on the -left shoulder with the same aruval 
and made good his escape. On this pro. 
secution evidence I agree that there is no 


416 


material for a conviction’ of affray, Fora 
charge under s. 159 there must be two or 
more persons concerned, There is no find- 
ing by the court as to who the second per- 
son concerned is, The statement which 
the learned Magistrate makes is rather an 
indefinite one: f 
“I should not be surprised if there was some sort 
of general street fight.” 
‘Moreover as to disturbing the public 
peace the learned Magistrate finds that 
“there is some discrepaucy as to the number of 
people who collected at the spot and exactly at what 
stage they collected.” i 
Heis correct no doubt in not attaching 
much importance to this, with regard to 
the charge of hurt. It is a matter of im- 
portance if the offenceis one under s, 159 
as to how the public peace was disturbed. 
On the second point I consider the objec- 
tion is good also. Begu v. Emperor (1), is 
quoted by the learned Public Prosecutor 
where five persons were charged with 
murder and two of them were convicted of 
murder and three with disposing of the 
body, an offence under s. 201. Their Lord- 
ships of the Privy Council held that this 
latter conviction was not illegal because no 
separate charge was framed. There is, 
however, a connection between murder and 
the disposing of the body. Moreover it 
has been laid down in Mehr Sheikh v. 
Emperor (2), that if s. 237 isto be applied 
there must be no doubt about the facts 
put only about the law applicable to those 
facts. The learned Judges do not find any- 
thing in Begu v. Emperor (1), opposed to 
this. They say: 
-7 The true test is whether the facts charged give 
the accused notice of the offence for which he is 
going to be convicted though he was not charged 
with it, so that he is not prejudiced by the mere 
absence of a specific charge. A case of no pre- 
judice is met by s. 537, Oriminal Procedure Code.” 
It is argued by the learned Public Pro- 
secutor that the conviction can be upheld 
because there was no prejudice in this 
case. Iam unable to agree, Before being 
convicted of an affray the accused should 
have had clear notice as to the person or 
persons with whom he was fighting, that 
the place was a public place and that the 
public peace was disturbed. On all these 
points he might have adduced defence 
evidence if a correct charge had been fram- 


(1) 88 Ind..Cas 3; 6, Lah 226; 2 O-W N 417; 48M L J 
643; 41 O L J437; 27 Bom. L R707; 3 Pat L R95 
Cr; A I R 1925 P O 130; 23 AL J 636; (1925. M W N 
418; 26 Or. LJ 1049;7 Lah, L J 324, 52 I'A 191; 
30 O W N581 (P 0). 

_ (2) 132 Ind. Qas. 254; 59 0.8; ATR 1931 Gal. 414; 
g2.Or. L J 892; Ind Rul, (1931) Gal. 574; 35 OW N 
945; (1931) Cr. Oas, 510. f 
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ed against him and it cannot in my opinion 
be said that he was not prejudiced by not 
having notice of these facts which constitute 
the necessary ingredients of the offence. 
Jn the result the conviction must be set 
aside and I considerit unnecessary to order 
a re-trial. The accused is, therefore, acquit- 
ted. The fine if paid will be refunded. 
N. ‘Conviction set aside. 





CALCUTTA HIGH COURT. 
Civil Rule No. 161 of 1933. 
April 25, 1933. 

PEARSON, J. 
KHANTAMONI DASSI AND ANOTAER-- 
PETITIONERS 
VETSUS 
BISWANATH PAL AND OTHERS— 
OrrosıTE PARTY. 

Registration Act (XVI of 1908), s. 49—Suit for 
Pei on unregistered mortgage bond—Maintainabi- 
ki oa 49, Registration Act does not operate as 
bar to the institution ofa suit for moneyon an 
unregistered mortgage bond Skinner v. Skinner 


(1), distinguished. 

Civil Rule from an order of the First Court, 
Munsif, Howrah, dated January 17, 1933. 

Mr. Apurba Charan Mukerji, forthe Peti- 
tioners. 

Mr. Sa bhu Nath Banerjee, for the Oppo- 
site Parties. 

Judgment.—This suit was originally 
brought as a Small Cause Court suit upon 
a bond. But the formality of registration 
which was essential was not complied with. 
Various points were raised, amongst others, 
that the suit was not maintainable having 
regard to the fact that the bond was not 
registered, that the rate of interest was 
very high and so on. A point was taken 
before me to the effect that there was no 
proper finding as regards the execution 
of the document on the part.of the defend- 
ants. This however, in my opinion, is not 
borne out by the defence because the evi- 
dence shows that the document was prov- 
ed which means that the signatures were 
identified. As regards the question of the 
bond what the learned Judge did was to 
say: 

KA is true that the bond cannot be admitted in 
evidence as it has not been registered, but it can 
ba admitted in evidence for proving the admission 
of the defendant.” 

Now, reference has been made before me 
to the case of Skinner v. Skinner (1). Re- 

(L) 119 Ind Cas 633; AI R 1929 P O 26%; 561A 
363: 51 A 771; 6 O W N 835; 30 LW 45l; (1929) A 
LJ 1060; Ind Rul. (1929) PO, 337; 57 M L J 765; 50 
Po. 437; (1929) M WwW N 937; 1L P LT 1 
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liance is placed on the passage in the judg- 
ment which, after citing s. 49, proceeds to 
Bay : ee 

di an instrument which comes within s, 17 as pur- 
porting to create by transfer an intereat in immova- 
blè property is not registered, it cannot be used 
in any legal proceedings to bring about indirect- 
ly the effect which it which would have had. -if 
registered. Jt is not to affect the property, -and -it 
is not to be received as evidence of any transaction 
‘affecting’ the property.” 

This, it is said, is an authority for saying 
that the plaintiff in the present case is not 
to be permitted to rely on a simple con- 
tract contained in the bond for personal 
Covenant to repay. In my opinion the au- 
thority just cited does not go so far as 
that. Emphasis there is laid upon the prin- 
ciple that the document cannot be used 
in any legal proceedings to bring about 
indirectly the effect which it would have 
had if registered, and the effect which is 
referred to there is obviously intended to 
be “affecting” the immovable property. The 
suit on the simple covenant does not affect the 
immovable property whichis the subject- 
matter of the earlier part of the bund. It 
is true that the immovable property may 
subsequently be called upon to satisfy the 
decree in the suit. But that is by reason 
of the general provision of law and‘ not 
because cf any particular stipulation to that 
effect in the contract itself. Iam of opin- 
ion therefore that there is no substance 
in this contention. a 

On the other question, which was ar- 
gued before me, namely, the interest which 
has been allowed atthe rate of Rs. 37-8-0, 
it is said that this is extremely burden- 
some and ought to be interfered with: Be- 
fore doing taat which would really be to 
interfere with the contract between the 
parties and the discretion of the Judge, 
one would have perfectly cléar evidence upon 
which such action will be justified. I 
am not able to say that the facts in the 
case are such as would warrant interference, 
I do not know what the value of the prop- 
erty is relative to the amount- advanced 
or ‘as to the margin of the security. That 
is hardly a matter one would go into as 
it is not definitely recited or laid down 
or appearing in the evidence or the judg- 
ment. In this matter also I am unable 
to assist the petitioner. The result is that 
the Rule must be discharged. No orderis 
made as to costs. 


Ne Rule discharged, 
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ALCEAHABA D HIGH COURT. 
Execution, First Civil Appeal No. 375 
HALO! 
; of 1931. 

-zgr December 1, 1932. 
NIAMATDLLAH AND BENNET, JJ. 
SYED MAHMUD HASAN AND OTHERS— 
‘DECREE-HOLDERS—A PPLICANTS 

ae Versus _ 
MOHAMMAD ABDUL HAMID KHAN-- 
OBJECTOR— OPPOSITE PARTY, 

Civil Procedure Code (Act V of 1908), s 47,0 XXI, 
r. 66—Sale—proclamation—-Decree for sale—Rights of 
parties claimed under prior encumbrances io be 
notijied—Order as to whether such rights can be 
claimed —Whether order under s. 47—Appealability. 

A person executed three mortgages successively 
iñ favour of three men. The second mortgages in- 
stituted asuit for sale impleading the third mortgagee, 
who however did not put in his appearance. A aecree 
for sale.was passed in favour of the. secorid mortgagee. 
In the course of the preparation of the sale pro- 
clamation under O XXJ,r 66, Civil Procedure Code, 
the third mortgagee put in an application praying 
that the encumbrance due tohim be mentioned-in 
the sale proclamation as he claimed the rights under 
the first mortgage by subrogation: 

Held, that ini drawing up the proclamation. it was 
enough to mention that the third mortgagee claimed 
allthe rights of the first mortgageé by subrogation” 
and that whether those rights subsisted or had been 
in any way- affected in consequence of his omission 
to set them up in the appellant's suit was a question 
which did not call for a decision at that stage. 

Held, also, that inasmuch as the lower Court pro- 
pounced an opinion as to whether the third mcrt- 
gagee was-entitled to claim the rights of the first 
mortgagee, the order was one under s. 47, Civil Pro- 
cedure Code and hence appealable. 

Execution First Civil Appeal from the 
decision of the Sub-Judge, Meerut, dated 
July 25, 1931. f 

Mr. M; A. Aziz, for the Applicants. 

Mr..S: N..Gupta, for thé Opposite Party; 


Lama. A 


Judgment.—This appeal has arisen 
from execution proceedings following a 
decree for sale passed on foot of the 
mortgage deed dated May 4, 1921. The 
appellant~ is the decree-holder. The 
respondent. before us was one of the de- 
fendants in the mortgage. The facts are 
that one _Mahfuzunnisa executed three 
mortgage: deeds successively, the first, in 
1918, in. favour of Lala Chuni Lal; the 
second, dated May 4, 1921, in. favour of 
Mahmud Hasan and others, the appellants 
before us; and the third dated April 27, 


- 1923, in favour of Kunwar Abdul Hamid, 


the contesting respondent before us. 
The respondent, Kunwar Abdul Hamid, 
had been, directed by the terms of the 
mortgage deedin his own favour to psy off 
the mortgage of 1918 in favour of Lala 
Chunni Lal. He claims to have done so 
out of the consideration of the mortgage 
money in his hands. When Mahmud 


beeen: 
une 
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Hasan and others instituted their‘suit for 
enforcement of the mortgage of May 4, 
1921, they inpleaded Kunwar: Hamid, the 
respondent, but the latter did not put in 
appearance and did not contest the suit. 
It issaid on his behalf that inasmuch as 
he was expressly impleaded in his capa- 
city asa subsequent mortgages it was 
not necessary for him to enter ` appearance 
and to set up the mortgage of ‘918 as a 
shield. A decree was passed in favour 
of the appellant for sale of the mortgaged 
property without any reservationin favour 
of the respondent in respect of the mort- 
gage of 1918. The present controversy 
arose in course of the preparation of the 
sale proclamation under O. XXI, r. 66, 
Civil Procedure Code. The respondent 
then-put in an application praying that 
the encumbrance due to him under the 
deed of 1918 be mentioned in the sale 
proclamation. Infact his prayer was that 
the property should be sold subject to that 
mortgage. This was objected to by the ap- 
~pellants. The learned Subordinate Judges 
has made inconsistent observations in his 
judgment as regards the correct view of 
law applicable to the circumstances of the 
case. He observed that: f 
“The objector wasa necessary party and impleaded 
as apuisne mortgagee; in my opinion he was bound 
to set up his prior mortgage. However in view of 
the caseof Bansi Dhar v. Jugmohan Das (1) 
reported in A. I. R.1929 Oudh 88 and Ram Partap 
Panday v. Lalu Panday (2), and equities of the case I 
lean on the side of the objector and order his prior 
encumbrance will be shown in the sale proclamation.” 
If the learned Subordinate Judge in- 
tended to adjudicate on the rights of the 
parties and passage quoted above embodies 
his decision as regards them, he travelled 
beyond the requirements of O. XXI, r, 66, 
Civil Procedure Code. In drawing up a 
proclamation it was enough to mention 
that the present respondent claims all the 
rights of the mortgagee under the deed 
of 1918 by subrogation.- Whether those 
rights subsist or have been in any way 
affected in consequence of his omission 
to set them up in the .appellants’ suit is 
a question which did not call fora deci- 
sion at that stage. The intending pur- 
chasers should know that such a claim is 
made by the respondent. But having 
regard tothe terms of the order of the 
learned Subordinate Judge it is clear that 
he did not realize the significance of the 
proceedings before him. He has pronounc- 
(1) 110 Ind. Cas, 79; AIR 1929 Oudh 88;5 OWN 
210; 3 Luck 472. : . 
(2) 124 Ind Oas, 27; A I R 1930 All, 163; Ind, Rul, 
(1930) All, 459. - : ie 
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edjan opinion as to whether the respon- 
dent is entitled to claim the rights of 
the mortgagee under the deed of 1918. To 
that extent his orderis one under s. 47, 
Civil Procedure Code. We mention this 
aspect of the case as the learned Advocate 
for the respondent took a preliminary 
objection that no appeal.lies. In the view 
which we take of the nature of the 
Subordinate Judge’s order we think that 
it is one under s. 47 and therefore ap- 
pealable. We overrule the preliminary 
objection, but we modify the order under 
appeal so far as it may be construed as 
deciding the rights of parties in regard to 
the mortgage of 1918. It should be clearly 
understood that the respondent's claim 
in reference to that deed is merely noti- 
fied under O. XXI, r. 66, and that the order 
of the Sabordinate Judge of this court is 
not an adjudication of the rights of the 
parties as regards the question in dispute 
which will remain open for decision when 
it arises in proper procezdings. [In this 
view the appeal is partly allowed. The 
order of the lower Court is modified. The 
respondent's claim in reference to the 
mortgage of 1918 shall be mentioned 
in the sale proclamation in the light 
of the remarks made by us above. Par- 
ties shall pay their own costs in both 
couris. 
N. Order modified. 


; MADRAS HIGH COURT. 
Criminal Revision Case No. 328 of 1932. 
(Criminal Revision Petition No. 392 
of 1932). 

November 16, 1932. 

CURGENVEN, J. 
NADUMOGRU AMMUSHETTY AND 
OrHERS—ACCUSED — PETITIONERS 

i Versus 
BAPA alias KUNTA —RESFONDENT. 

Penal Code (Act XLV of 1860), ss. 148, 149, 826— 
Conviction uńder ss. 326 and 143—Conviction under 
s. 148 set aside—Power to convict under s, 149. 

Where the accused have been convicted under 
ss. 326and 118, Penal Oode, the meré fact that the 
Appellate Oourt finds it necessary to set aside the 
convictions under s. 148 on a technical point and 
not ona finding thatthe facts would not warrant 
sucha conviction, can be no obstacle to. applying 
the provisions of s. 149 and convicting those who 
were not actually guilty of causing hurt, under 
s. 326 read withs. 149. . Å 

Criminal Revision Petition under ss. 435 
and 439 of the Code of Criminal Procedure, 
1898, praying the High Court to revise the 
judgment of the Court of Session of the 
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South Kanara Division in Criminal Appeal 
No. 13 of 1932 preferred against the judg- 
ment in C. C. No. 90 of 1931 of the file of 
the Court of the Sub-Divisional First Class 
Magistrate of Puttur Division. 

Mr. B. Lakkappa Rai, 
tioners. 

Mr. M. C. Sridharan, for the Respond- 
ent. > 

The Public Prosecutor, for.the Crown. 

Order.—It is unnecessary for me to 
express any opinion here with regard to 
the merits of the learned Sessions Judge’s 
view that the convictions under ss. 326 
and 148, Indian Penal Code, cannot stand 
together. He has accordingly set aside the 
convictions under s. 148, and the argu- 
ment now advanced before me is that 
having set aside tkose convictions the 
constructive liability of those accused who 
were not found, guilty of actually beatıng 
the complainant cannot now be visited by 
a conviction under s. 326 read with s. 149, 
Indian Penal Code. I do not think that 
there is any force in this contention. 
Section 149 only lays down that where an 
offence is committed by a member of an 
unlawful assembly in prosecution of a 
common object or such as the members 
knew to be likely to be committed in 
prosecution of that object, every person 
who at the time of the committing of that 
offence is a member of the same assembly 
is guilty of that offence. Accordingly the 
court has only to satisfy itself that there 
was an unlawful assembly with a common 
object and that the substantive offence 
was committed in prosecution of that 
object. It isclear that this condition can 
be satisfied without any actual conviction 
under one of the rioting sections such as 
s. 148, and the mere fact that the court 
has thought it necessary to set aside the 
convictions under s. 148 on a technical 
point and not on a finding that the facts 
would not warrant such a conviction, can 
be no obstacle to applying the provisions 
of s. 149. I think, therefore, that the con- 
victions of accused Nos. 4,5, 8, 9, and 10 
under ss. 326 and 149, are perfectly legal. 
The learned Sessions Judge having found 
that there was a riot and that the common 
object of the assembly was to cause 
injuries to P, W. No. 2, and having further 
found that the causing of grievous hurt 
‘was a probable consequence, those of the 
accused who were members of the assembly 
have rightly been convicted of it. > 

It has been suggested then that the facts 
will not warrent the inference .that these 


for the Peti- 
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persons-by.their presence sufficiently promot- 
ed the -common object as to make them 
liableunder s. 149.” But they were not 
only present, they surrounded the victim 
when jheywas being beaten and they kept 
away *othér persons. It can hardly be 
doubtedthat they thereby furthered the 
common object of the assembly. The 
sentences of three months’ rigorous im- 
prisonment imposed upon them for this 
conduct_are certainly not too severe. 

The Criminal Revision Petition is dis- 
missed. — 

A. —:; 


Petition dismissed. 


OUDH CHIEF COURT. 
Criminal Appeal No. 266 of 1933. 
Augusi 22, 1933. 
ALLSOP, J. 
BHAGWAN DIN—Accusep - 
APPELLANT 
VETSUS 
Fae PMY EROR Dosan PARTY. 
~ Crimina vibes Act o, IA] => 
Code (dct XLV of 1860), 2. $96 ai e 
member of criminal tribe, after committing offence— 


Whether affords extenuazion inthe matter of punish- 
ment—Sentence. : 

Where a member of a criminal tribe was convict- 
ed under s, 392, Penal Code, read witha 23, Crimi- 
nal Tribes Act, and sentenced to ten years’ rigorous 
im prisonment and it appeared that the accused had 
confessed his guilt, had adhered to his conzession 
Jee ane and had given material assistance to the 

olice : - 

Held,-that his conduct after committing the offence 
afforded-aome extenuation and that the sentence 
should be reduced to séven years’ rigorous imoprison- 
ment. : ri 

Section 23, Oriminal Tribes Act, fixes only a mini- 
mum sentence, 


Criminal Appeal from an order of the Ses- 
sions Judge, Lucknow, dated May 22 1933. 

Mr. H: K. Ghose, for the Crown, ” 

Order. - The appellant Bhagwan Din 
was sentenced under s. 392, Indian Penal 
Code, read with s. 23, Criminal Tribes Act 
to rigorous imprisonment for a period of ten 
years, The story was that he and certain 
other persons had attacked and robbed 
certain banias who were on their way 
home from a place called Mau. The ap- 
pellant pleaded guilty throughout, and 
still admits that he had a share in 
this offence. Hisonly contention in appeal 
is that he has been too severely punished. 
The learned Sessions Judge seems to have 
been under the impression that under s. 23 
Criminal Tribes Act, he was ordinarily 
required to pass asentence of transporta- 
tion for life, because the appellant had 


W si 

AS0 
‘admitted that he had twice been previously 
convicted. These previous convictions were 
(1) for theft under s, 379, Indian Penal 
Code on December 14, 1923, and: (2) for 
burglary under s.457, Indian Penal Code, 
on October 29, 1928. The sentences 'impos- 
ed were for periods of ten months andtwo 
years respectively. The learned Sessions 
‘Judge appears to have overlooked the fact 
that an offence of theft punishable under 
s. 379, Indian Penal Code, is not one of 
the offences included in Sch. 1, Criminal 
Tribes Act. Consequently the conviction in 
the case which is before me was only the 
second conviction of the appellant and the 
learned Sessions Judge was required 
ordinarily to pass a sentence of not less 
than seven years’ rigorous imprison- 
ment. 

On the other hand, s. 23, Criminal Tribes 
Act, fixes only a minimum sentence and 
the learned Sessions Judge was within 
his jurisdiction in passing a sentence of 
ten years’ rigorous imprisonment. It 
seems however that he took into account 
the fact ihat the appellant had confessed 
his guilt, had adhered to his confession 
throughout and had given material as- 
sistance tothe Police. For this he reduced 
the sentence which, in his opinion should 
have been transportation for life to a 
sentence of rigorous imprisonment for a 
period of ten years. In my opinion, if the 
Sessions Judge had not overlooked the 
fact that the minimum sentence ordinarily 
to be passed in this case was one of rigorous 
imprisonment for a period of seven years 
he would not have passed the sentence 
which he has passed. The offence was 
a somewhat serious one, and the appellant 
is a member ofa criminal tribe with two 
previous convictions; but his conduct after 
committing the offence affords some extenua- 
tion. I maintain the conviction, bus I 
reduce the sentence from rigorous im- 
prisonment for a period of ten years to 
rigorous imprisonment for a period of seven 
years. 


N. Sentence reduced. 
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ALLAHABAD HIGH COURT. 
First Civil Appeal No. 103 of 1932. 
December 2, 1982. 

MUKERJT, Acta. C. J., AND THOM, J. 
Musammat BHAGWATI—APPELLANT 
versus 
DISTRICT JUDGE or ALIGARH— 

RESPONDENT. : 
Guardians and Wards Act (VIII of 1890), s. 24—. 
Application of mother and guardian of minor to 
give her in marriage—First wife of proposed husband 
living- Whether consideration for disallowing appli- 


cation—Hindu Law —Minor over 1? years of age— 
Whether can be treated as major. 
Where. the mother and guardian of a minor, 17 


years of age, applied for permission to give her in 
marriage toone A and alleged that the 
wanted tomarry him, that 
good character and,of the. 

that although his first wife 


girl herself 
he was well-to-do, of 
same brotherhood and 

was living, she was 


-ailing and had not given birth to a child and she 


wanted A totake a second wife, but the District 
Judge disallowed the application on the sole ground 
that bis first wife was living: | 

Held, that the Vistrict Judge should have taken 
into consideration that under Hindu Law, a man 
might have more than one wife, and each and every 
one of the grounds alleged in the application and 
that asthe girl was over 17 years of age, she might 
be treated as a major under the Hindu Law and the 
Majority Act would not apply to a question of marri- 
age. 

First Civil Appeal from an order of ihe 
ee Judge, Aligarh, dated March 17, 
1932. 

Mr. A. M. Khwaja, for the Appellant. 

Judgment.- This appeal has arisen out 
of -an order passed by the learned 
District Judge of Aligarh on March 17, 
1932, by which he refused permission to 
Musammat Bhagwati, the mother and 
guardian ofthe minor Wusammat Maharani, 
to give away the girl in marriage to one 
Ram Swarup. The application of Musam- 
mat Bhagwati disclosed that Maharani 
was about 17 years ofage, that she herself 
wanted to marry Ram Swarup, that Ram 
Swarup was a man of the same brother- 
hood as the girl and bore a good moral 
character, that he was 28 years of age, 
that he waswell-to-do and that although 
the first wife was alive she had been 
ailing for some time, and that’ as she 
never gave birth to a child, she herself 
wanted that her husband should take a 
second wife. Weare also told though this 
is not stated in the application, that the 
brother of Musamnat Maharani is also in 
favour of this marrage. The learned 
District Judge disallowed the application 
on the sole ground that Ram Swarup had 
a wife living. i 

Having regard to the fact that the Hindu 
Law allows a Hindu to takein marriage 
more than one wife and having regard to 
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the fact that although the marriage ofa 
man who has got a wife is discouraged by 
the custom of the country there may: be 
circumstances in which the marriage may 
be desirable. The learned Judge should 
have,. inmy opinion, considered each and 
every one of the grounds given in the 
application on its own merits. He should 
“have examined the girl Maharani herself, 

he should have sent for Ram Swarup and 


examined him and he should have also. 


examined the wife of Ram Swarup. If 
Maharani is over 17 years of age she may 
be treated as a. major under the Hindu 


Law and the Majority Act may have no’ 


application where a question of marriage, 
dower, divorce or. adoption is concerned, 
We are not deciding that Maharani can 
defy the learned -Judge’s order or that. in 
respect of Maharani’s marriage Musammat 
Bhagwati can defy the -learned Judge’s 
order; but we are pointing out a circum- 
stance which might very well be considered 
by the learned District Judge. 
the order of the learned District Judge and 
send back the case tohim and direct him to 
consider the application from every point 
of view and then come to a decision as 
to what would be in the interest of -the 
minor. Thelearned Judge, after consider- 
ing all the circumstances and taking such 
evidence as has-been indicated above and 
such other evidence as he may be disposed 
to take, shall send up his opinion. tous so 
that we may pass the final order in the case. 
[On receipt of the District Judge’s opinion 
their Lordships passed the following final 
order] -. AOE EA ae 
The District Judge’s considered opinion 
isin favour of the marriage. We accord- 
ingly allow the application-of Musammat 
Bhagwati and permit her to marry her 
daughter Musa nmat. Maharani to Ram 
Swarup. No orderas to costs. 
_N. Application allowed. 
PATNA HIGH COURT. 
Criminal Revision Application No. 373 
we of 1933. 
September 1, 1933. 
: Fazzu ALI, J. Ek 
SITARAM SAO AND OTHERS — PETITIONERS 
versus | 
EMPEROR-—OPPOSITE Parry. 


. Criminal trial—Evidence —Circumstantial evidence, 


_ to base conviction—Whether should be conclusive. 

When the court is asked to convict an 
person for acting with dishonest intention on ‘circum- 
stantial evidence alone, the evidence before the 
court should be absolutely conclusive... . a. 


Criminal Revision Application from an, 
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We set aside ` 


accused < 
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order of the Additional District Magistrate, 
Patna, dated June 17, 1933. < l 
Mr. K. N. Lal, for the Petitioners, 
Messrs. Zahir Husain and Harihar 
Prasad Sinha, for the Crown. - 
. Judgment.—This is an application on 
behalf-.of .four persons -who have been 
convicted under s. 424, Indian Penal Code, 
two.of them being sentenced-to pay a fine 
of Rs. 30 and the other two to pay a-fine 
_of. Rs. 40.. The charge against them ‘is 
that on June 17 and 18, 1932, they removed 
certain.door frames, electric fittings, stone 
pavement ete., from houses the holdin 
numbers ‘of which are 92 and 94 and whic 
are situated.in Mahalla Bakerganj, and 
in .doing so they acted dishonestly . and 
fraudulently. It appears that in execu- 
tion of a-money decree obtained by, one 
-Gajadhar Prasad Bhagat against a firm 
known as Kanhaya Lal Gobardhan Das- 
an eight annas share in these two-houses 
was sold and purchased by Narain Sae. 
Narain Sao however made an application 
to the execution Court to set aside the sale, 
one of his grounds being that the judg- 
ment-debtor firm had no saleable interest 
in the property. It was during the 
pendency of this proceeding -that the 
present occurrence is said to have taken 
place. . | : 2 as 
It may. also be mentioned in this con- 
nection that some time before the alleged 
removal of the articles in question a Sub- 
Inspector -of Police had been to these 
houses to execute a distress warrant in 
order to realize a fine which. had been 
imposed upon a brother of the first two 
petitioners in a criminal case. Petitioners 
Nos. 1 and 2 claim to be owners of a two- 
thirds share in the houses and they were 
not impleaded by name in the decree, in 
execution of which the house was purchase 
ed by Narain Sao. It is admitted that 
petitioners Nos. 1 and 2 are sons of 
Kanhaya Lal, but the question whether 
the houses were the properties of the firm 
has not been gone inio by any of the courts 
‘below. The only question to be determin- 
ed now is whether cn the facts proved in 
the case it can be safély inferred that the 
accused, when they removed the alleged 
articles, did so with intent to defraud the 
auction-purchaser, Narain Sao. I asstime’ 
that the articles which are said to have’ 
been removed were actually removed be- 
cause that is the concurrent finding of 
both the courts. The strongest argument 
which is in favour of the prosecution is” 
that the first two petitioners are according 
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to their own case entitled-only to two-thirds 
share in the houses and therefore ordinari- 
ly they would not be justified in remov- 
ing articles which appertained to the 
whole house. s o> 
~ At the same time when the court is asked 
‘to- convict an accused person for- acting 
with dishonest intention on circumstantial 
evidence alone, the evidence before the 
‘court should be absolutely conclusive. In 
this case the principal accused are youths 
- of only 16 and 18 respectively and it is 
“contended on their behalf that they must 
‘Rave removed the articles in a state of 
nervousness, because only a short time 
‘before the occurrence some of the door 
eaves had been removed by the Sub- 
“Inspector in consequence of: the conduct 
of one of the brothers of the petitioners. 
As to whether the accused had any inten- 
‘tion to defraud Narain Sao, it is pointed 
out thatthe facts that Narain Sao himself 
-had asserted that the judgment-debtor had 
no saleable interest in the house in ques- 
tion, and was anxious to -back out of the 
‘sale, were sufficient to negative the sug- 
gestion made by the prosecution. - In my 
- opinion, in the particular circumstances 
of the case, it cannot be said with certainty 
that the accused acted dishonestly and 
fraudulently and therefore they must "be 
given the benefit of the doubt and should 
be acquitted. I would therefore- allow 
this application and set aside the convic- 
tion and sentence of the accused persons 
and direct that the fines, if paid, should 
be refunded. - - 


N. Application alloued 





- OUDH CHIEF COURT. 
f FULL BENCH. ; 
Second Civil Appeal No. 2 of 1932. 
- October 25, 1933. - 
Raza, BISHESHWAk Nata SRIVASTAVA /ND 
ee Suita, JJ. 
HAKIM HUSAIN- DEFENDANT — 
APPELLANT 
versus g 
MUSTAQ HUSAIN AND ANOTHER— 
; PLaINTIFFS— RESPONDENTE. 

Oudh Rent Act (XXTI of1886), s. 10? (H),Chap. VII A 
—Muafidar holding at a favourable rate of rent— 
Whether estopped from asserting against a mortgagor 
he has ejected, his own want of title—Muatidar holding 
at favourable rateof rent and muafidar holding wiih- 
out payment of rent— Distinction between —Transfer- 
ability of rights—Nature of rights held—Person 
declared to be under-proprietor under s. 107 H—When 
becomes an under-proprietor. 3 

A person holding at a favourable rate ofrent is 
estopped, in the same way as a muafidar, from 
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asserting against a mortgagee whom he has ejected, 
hisown want of title. Shyam Manohar v. Bent 


- Madho (4), applied [p. 486, col. 2 ] 


The case of a muayidar holding without payment 
of rentis not distinct from that of a muafidar 
holding at a favourable rate of rent and governed 
by Ohap VII, Oudh Rent Act,inrespect of plead- 
ing theirowo want of title against a mortgagee 
whom they have ejected [ibid | 

A person holding at a favourable rate of rent 
under Ohap. VII-A isnot a statutory tenant. [p:487, 
col 1) 

In the absence of any provision showing certain 
rights to be non-transferable, it cannot be held that 
the transfers of such rights are unlawful and hence 
void ab initio. [ibid ] 

The declaration of under-proprietary rights under 
s8. 107-H takes effect only from the time when the 
declaration is made, and not before. Consequently, 
a person declared to be an under-proprietor under 
8. 107-H of the Oudh Rent Act-becomes an under- 
proprietor from the time when the declaration is 
made, and not before. Partab Bahadur Singh v. 
Bajrang Bali Singh (1), Kushar Das v. Balbhadar 
Singh (2), referred to. [p. 484, col 2.] $ 


Second Civil Appeal against an-order of 
the District Judge, Bara Banki, dated 
September 18, 1931, reversing that of the 
Munsif, Ramsanehighat. 

Order of a Reference toa 
- Full Bench 

Smith and Allsop, JJ.— August 11, 1933 
— This is an appeal from a decision by the 
learned District Judge of Bara Banki, by 
which he dismissed an appeal froma deci- 
sion by the learned.Munsif of Ramsanehighat 
in the Bara Banki District. 

The suit was brought by the plaintiffs for 
possession of certain plots of land, which 
were said to have been mortgaged to them 
by one Nizam Ali, the father ofthe defend- 
ant, Hakim Husain. There are said to have 
been four mortgages, dated, respectively, 
July 5, 1911, September’ 8, 1911, 
August 25, 1914, and August 20, 1915. 
The fourth deed is said to have been a 
deed of further charge. The plaintiffs 
alleged that they were given possession of 
the morigaged plots, and remained in posses- 
sion until after the death of Nizam Ali, 
After his death, however, his son Hakim 
Husain, the present defendant,is said to 
have dispossessed them, in April 1925. The 
present suit was instituted on November 19, 
20, 1930, the claim ‘being for recovery of 
possession over the mortgaged plots, together 
with a sum of Rs. 134 as mesne profits. In 
the alternative it was asked that in the 
eventof a decree for possession not being 
granted, a decree for Rs. 1000 should be 
given, with interest, in favour of the 
plaintifs. The amount of Rs. 1,000 was 
made up of Rs. 500 as the principal amount: 
due under the four mortgages, and Rs. 500 
claimed as interest. $ 4 
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The learned Munsif decreed the plaintiffs’ | 
recovery of possession as mortgagees over: 
the land in suit, and also decreed them 
Rs. 99 as mesne profits. The defendant’ 
appealed to the District J udge, who dis- 
missed the appeal. 

The only points that were argued before 
us are as follows : — Ae eee 

(1). What was the status of Nizam Ali, 
the defendant's father, in the land in suit ? 

, (2). Had he transferable rights in the land 
in suit ? 

(3). Is the present defendant -estopped., 
from denying the validity of the mortgages. 
in question ? 3 

In the proceedings before the Munsif it 
was stated by the Pleader for the defendant’ 
on March 27,1931, that - 
“the father of the defendant had only tenancy rights 
ata favourable rate of rent in respect of the eee 

66 


mortgaged at the time of the execution of the 
in suit,” i 


. No. evidence was produced before the 
Munsif to prove that Nizam Ali, the defend- 
ant’s father, had under-proprietary rights, 
in the land in suit when the mortgage deeds. 
were executed, and the Munsif went on to 
say that it was admitted by the defendant 
that his father, Nizam Ali, had tenancy: 
rights ata favourable rate of rent -when 
the mortgages were entered into. The 
learned District Judge held that the defend- 


ant could not go behind the statement made ` 


on his behalf in the pleadings on March 27, 
1931. He held, that is to say, that. thé: de- 
fendant’s father wasa tenant holding at a 
favourable rate ofrent. — - ; 

During the hearing of the appeal it was 
represented to us that the defendant has 
since been declared to be an under-pro- 
prietor by a decision of the Commissioner 
dated April 8, 1932, which decision was up- 
_ held by the Board of Revenue on October 19, 

1932. Thesetwo judgments appeared to be 
‘of some importance, and as they were both 
delivered after the decision of the District 
Judge against which the present appeal has 
been brought, we admitted in evidence copies 
of the judgments of the Commissioner and. 
the Board of Revenue for the reasons given. 
in our order of July 12 last. It does not 
appear, however, that these decisions affect’ 
the question which is now before us. It is a- 
well known principle that.a person declared 
to be under-proprietor under s, 107-H of 
the Oudh Rent Act becomes an under-pro- 
prietor from the time when the declaration 
is made, and not before. For that point it 
is sufficient ta refer to the rulings reported 
as Partab Bahadur Singh v. Bajraj Bali 
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Singh (1) and Kushar Das v: Balbhadar Singh 
(2). The fact, therefore, that the de- 
fendant has now been declared to be an 
under-proprietor does not affect the question 
of his father’s status at the time when the 
mortgage deeds now in question were exe- 


‘cuted, in the years 1911, 1914 and 1915. It 


must be taken that the father of the defend- 
ant-appellant was a tenant holding at a 
favourable rate of rent at the time when the 


and the same is the case, having regard tothe 
provisions’of s. 7-A, (8), with ..ex-proprietary 
tenants. In these circumstances, it is a 
natural conclusion that an ordinary statutory 
tenant should have no right of transfer and 
it was held in a ruling reported as Dasrath 
v. Sandala (3), that “ihe whole spirit of the 
law is against the transferability of holding 
of a statutory tenant,” ence 

It is arguable and, as we have said - al- 
ready, it has, in fact, been argued before us, 
that the status of a tenant holding ata 
favourable rate of rent is different in this 
respect from that of a statutory tenant. 
We think, however, that in the absence of 
any express provision allowing transfers by 
tenants holding ata favourable rate of rent, 
it must be taken that such a tenant-has no 
‘ight of transfer, . at 75 
E come to the third point, is the 
defendant estopped from denying the validi- 
ty of. the mortgages in question? 

On this point theargument on behalfof 
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thé respondents to a ‘ruling reported in 
Shyam Manohar v. Beni Madho (4)." In 
that case’ it was held (we quote from the 
head-nofe) that a muafidar, whohas ` mort- 
-gaged his ‘muav plots, cannot assert against 
the mortgagee,’ -whom he has ‘ejected, 
his own waht of title. Where, therefore, a 
mortgagor of a ‘muafi’ plot ejects ths môrt- 
gagee and the latter sues for possession, 
itis not open to the mortgagor to plead 
thatthe transfer by -mortgage of muafi 
_ plot was void “ab initio’ and thereby put fot- 
ward ‘dn alleged ‘defect in the title to 
justify his action. The Legislature has made 
no enactment expressly “énacting - that ‘in 
‘no, circumstances would a transfer of miaft 
Tand be recognised in respect of the muaji 
land in Oudh. It was said at the end of 
the riling: ” ay Bo ee 
“But as between the ‘muafidars' and their. mort- 
gagéés. such -a-plea as is asserted: by -the appellants 
inthis suit cannot ‘be accepted. The. case might 
be different if the Legislature had -expressly 
enacted that in io circumstanéé would a transfer of 
‘muafi’ land “be ` récognised;- but the Legislature 
has’ made-no enactment of. this ‘character . in:respect 
to muafi:land in Qudh”. 
‘If. the principles laid down in this-ruling 
with-regard. to muafidars are to be held 
applicable also, to persons holding at a 
favourable rate of rent, the defendant: ap- 
pellant must be held to be estopped from 
denying the validity of his father’s trans- 
fers. As the point of -estoppel in the 
` present case seems to us to be. one of 
. some Importance andopento some doubt 
we think it rightto refer, under. the provi- 
sions.of s.14,(1) of the Oudh Courts Act, 
the following question for decision ‘by a 
Full Bench.— 
Having regard to what was held as regards 
a muafidar, mortgagor in the ruling by a 
Bench of two Judges of this court reported 
as Shyam Monohar v. Beni Madho (4) is a 
tenant holding at a favourable rate of rent 
estopped in the same way as. a ““muafidar” 
from asserting against a mortgages, whom 
he has ejected, his own want of title ?. 
(4) 110 Ind Cas 320; 5. O W N-545; A I. R-1923 
Oudh 336; 12-R D 119. : 
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Mr. Muhammad Ayub, for the Appellant. 

Messrs. Ghulam Hasan and Iftikhar 
Husain, for the Respondents. 

“ Opinion. 

Bisheshwar Nath Srivastava, J.— 
(October 13, 1983).—The question referred 
by the Division Bench for decision by a Full 
Bench is as follows: — 

“Having regard to what was held as regards a 
‘ muafidar ' mortgagorin the raling by a Bench of 
two Judges of this court reported as Shyam Manohar 
v. Beni Madho (4), isa tenant holding.at a favourable 
rate of rent estopped, in the same way as a ‘muayi- 
dar’ from asserting against a mortgagee, whom he 
as ejected, his owi want of title ?" j i 


The facts of the case have been fully 
stated in the Order of Reference. They 
may be briefly recapitulated in so far as 
they are material for the decision of the 
reference. The plaintiffs-respondents held 
four .mortgages executed by Nizam Ali, 
father of the defendant-appellant in respect 
of certain plots, and were put in possession 
thereof by the mortgagor. After the death 
of Nizam Ali, the defendant dispossessed 
the plaintifis. The plaintiffs therefore sued 
for recovery of mortgagee possession of 
the plots in suit. The defendant-respondent 
contested the suit inter alia on the ground 
that his father had only tenant rights ata 
favourable rate of rent in respect of the 
plots mortgaged at the time of the execu- 
tion of the deeds in suit, and that, therefore, 


the mortgages were altogether void. . 
_ Both the. lower: Courts rejected the pleas 
raised in, defence.and decreed ‘the. plaintiffs’ 


claim, 

The Division Bench admitted in evidence 
copies of judgments ‘of the Commissioner 
and the Board of Revenue passed subse- 


“quent to the decision of the lower Appellate 


Court. in which the Revenue Courts had in 
a suit under Chap. VII-A ofthe Oudh Rent 
Act declared the defendant to be ‘an under- 
proprietor of the plots in suit under 
s. 107-H but held that this declaration took 
effect only from the time when it was made 
and il must, therefore, be taken that Nizam 
Ali was only a tenant holding at a favour- 
able rate of rent at the time when the 
mortgages were executed. They were, 
therefore, of opinion that in the absence of 
any express provision allowing transfers by 
tenants holding at a favourable rate of 
rent, it must be taken that such a tenant 
has no right of transfer. After recording 
these findings they referred’ the question 
of estoppel as set forth above, in view of 
its importance, for decision by a Full Bench, 

Before ‘dealing with the” question of 


1933 
estoppel which forms the subject of refer- 
ence, I would wish.to make a few observa- 
tions as regards the status of Nizam- Ali. 
I agree with. the opinion of the Division 
Bencli that the declaration of under-pro- 
prietary rights under s. 107- H takes. effect 
only from the time when the declaration 
was made, and not before. However,--the 
decisions 
Board of Revenue. show conclusively that 
Nizam Ali was a person holding at. a 
favourable rate of rent within the meaning 
of s. 107-I of the Oudh Rent Act, and was 
governed by the provisions of Chap. VII-A 
of that.Act. This chapter deals with the 
rights and liabilities of persons holding 
lands, either rent-free. or at a favourable 
rate of rent, whether by grant in writing 
or otherwise (s. 107-4). It lays down. rules 
for. resumption of.both classes of lands 
and, for. assessment on lands held rent- 
free: as well as for enhancement. on. lands 
held at a favourable rate of rent. "Persons 
holding lands of.both. these. classes are in 
popular: parlance described as muafidars, 
or grantees. The definition of. tenant: in 
s, 3-sub-cl. (10) is no doubt wide enough to 
includéa person holding. at a favourable 
rate..of rent, but: none. of “the. provisions laid 
down in the. Owdh Rent Act Jin regard. to 
tenants as such. as regards ejectment, en- 
hancement ete, have any application to 
them. Chapter VICA is a sort of self-con- 
tained.chapter dealing with all their rights 
_and liabilities. The whole-design. of the 
chapter is to lay down exhaustive rules on 
the subject of resumption, enhancement 
and assessment of persons.. holding either 
rent-free or-at a favourable rate. of rent. 


Section 107-F provides as follows: — 

“If the court orders the grant to be resumed, 
it shall’ at the same time pass a decree’ for the 
ejectment of the holder subject to the provisions of 
gs; 22; 23, 26,. 27, 28, €3 and 66 of this Act, 
which-shall apply ‘as if the holder had been. a- tenant.” 


The words italicized by me imply that 
otherwise he is not a tenant. Similarly the 
provisions of s.. 107 G, cl. (2), which lays 
down that when a grant held rent-free or 
at.a favourable rate is found to be -liable 
to have rent assessed or enhanced thereon 
the grantee shall be deemed to be a statu- 
tory tenant, suggest the-same inference. 

Thus while a person holding at a favour- 
able: rate: of rent within the meaning of 
Ohap. VII-A. must technically be regarded , 
as a tenant under the definition given in 
s. 3 cl. í (10), yet for all practical purposes he 
is bracketted with a person: holding rent- 
free, and they stand .in a class.by them- 
selves, and aré governed by the provisions 
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of Chap. VILA. ‘of. ihe erie Rent. Act. 
Except: when the grant is for aterm or for 
lifé the. rights possessed by .such persons 
are ordinarily: deemed to be heritable.. -If 
such.. a -person must bé described: as .a 
tenants it. is absolutely clear that he. is not 
a statutory y tenant and. can only be-regarded - 
as a tenant ofa special. n nature, . 

The fact of Nizam- Ali: having executed 
the mortgages above referred to in favour 


<: of the plaintiffs, constitutes .a clear, repre- 
` sentation of his right. to make .a transfer. 


It is equally clear that this: . representation 
was accepted’ inasmuch as acting on the 
faith. of it, the plaintiffs advariced: money 
under those mortgages. So‘ prima’ facie- 
“all: the necessary elements of estoppel 
exist in the case. But tle defendant! seeks 
to eseape’ the bar of: it on two grounds. i 
The. first contentionis: that: .thére Gan bé | 
-no estoppel because the transaction was 
-void “ab initio.” The- argument: ia: that 


-the' -mortgages were unlawful within the 


terms:of s: 23 of the’ Contract: Act ginas- 
much asi the transfers: were: forbidden by 
‘law, and were of such a’nature that: if per- 
-mitted.- they would defeat the provisioris 
of law. Strong:reliance was’ placed: upoh 


the dééision of @ Bench of this” court 
di Dasrath v. Sandala. (3), in which 
it: was:- held that the mortgage of 


-of aè simple tenancy’ holding: is -untawful 
being:‘opposed to-the: whole. spirif. of the 
tenancy law. In‘the: course’ of the’ judg- 
ment the learned Judges- observed as ‘fol- 
‘lows :— 

- Slt appears to us on™ an examinationc of the: ‘8e- 
veral: provisions of the: Oudh Rent Act,-X X11 of 1886, 
that a statutory tenant has an untranisferable: right 
of oscupancy in his holding see the! provisions ‘of 
es. 36, 37 and, generally the. provisions relating to 
the gjectment of statutory tenants contained in 3.53 
et'seq. Indced'the whole: spirit of the’ law*is against 
the transferability of holding of a: statutory tenant.” 


It would be enough. to say. ‘that a- pèr- 
son holding at favourable rate of rent 
-under Ohap VII-A is not. a statutory’ te- 
nant. The. learned Counsel for the ap- 
pellant: is unable to refer us to any pro- 
visions inthe Oudh. Rent Act expressly’ or 
even ‘impliedly forbidding a transfer by 
such persons. Whether they have such 
powers of transfer or. not will no doubt de- 
pend, upon the incidents of thé. grant in 
each .case, but we have not been. “referred 
to any. general- provision on the subject - 
lin the Rent Act. which may be applica- 
ble to this class of persons. The case of 
Dasrath w. Sandala {8),.is therefore not at 
‘all. in; point. Even ‘treating: such persons 
as tenants in the general sense, we have 
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not been referred to any.enactment or rule 
of law forbidding transfers by them. The 
mere absence of any provision authorizing 
them to make a transfer would not justi- 
fy the inference of a rule forbidding the 
transfer of their rights. The transferee 
will, of course, possess no better rights than 
` the transferor, and if the landlord has a 
right to question the transfer he is at li- 
berty to do so. But inthe absence of any 
provision showing the rights to be untrans- 
ferable, we are not prepared to hold that 
the transfers in question were unlawful 
and therefore void “ab initio”. 


Reference was also made to the provi- 
sions of s. 6 cl. (i) of the Transfer of Pro- 
perty Act. Section 6 lays down the gene- 
ral proposition that property of any kind 
may be transferred. It then enumerates 
certain exceptions to which the general 
rule is subject. Clause (i) of this section 
is more in the nature of a proviso than 
“an exception. It provides that nothing in 
` this. section shall be deemed to authorize 
a tenant having- an untransferable right 
-of occupancy, farmer of an estate in res- 
pect of which default has been made in 
paying revenue or the lessee of an estate 
under the management of tke Court of 
Wards, to assign his interest as such tenant, 
farmer or lessee. Has it been shown that 
Nizam Ali was such a tenant? In the ab- 
sence of any provision in the Rent Act 
making the rights of such persons non- 
transferable and in the absence of any 
evidence that the rights possessed by them 
could ‘not be transferred, it would besimp- 
ly begging the question to invoke the aid 
of this clause. be Be 

It was contended in the second place 
that there could be no estoppel against an 
Act of the Legislature. The rule is well es- 
tablished that the principle cf estoppel 
cannot override the provisions of a statute, 
Admittedly Nizam Ali was nol an occu- 
‘pancy tenant under s. 5 or an ex-proprie- 
tary tenant under s. 7-A of the Oudh Rent 
Act. I have also shown that he was not 
even a statutory tenant and that the defend- 
ant has failed to point to any provisions in 
the statute law forbidding transfers by 
persons possessing the status of Nizam 
Ali. Assuming that under the terms of 
the grant or otherwise one of the incidents 
of his tenure was that he could not trans- 
fer the lands: evenon such an assumption 
the transfer would not offend egainst any 
statute or provision of law. In such a case 
on the principle laid down in Hirday 


HAKIM HUSAI V. MUSTAQ HUSAIN 


„own want of title, 
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Behari v. Prag Tiwari (5) and Wazir Mu- 
hammad v. Har Parshad (6), the transfer 
‘could at best be voidable at the option of 
the landlord but could not be questioned 
by thetransferor or his representative. 

In Shyam Manohar v. Beni Madho (4) 
it was held that.a muafidar, who has mort- 
gaged his muafi plots, cannot assert against 
the: mortgagee, whom he has ejected, his 
In the course of the 
judgment, it was observed as follows :— 

“The case might be different if the Legislature 
had expressly enacted thatin no circumstance would 
transfer of muafi land be recognized but the Legis- 
lature has made no enactment of this nature in 
respect of muaji land in Oudh.” 

It is true that this was the case of a 
muafidar who held without payment of any 
rent. In my opinion the remarks just quot- 
ed apply with equal force to muafidars 
holding at a favourable rate of rent and 
governed by Chap. VII-A. The Legislature 
has not made any distinction between the 
two classesof persons so far as their rights 
in this respect are concerned, I am there- 
fore of opinion that the principle of the de- 
cision in Shyam Manohar v. Beni Madho 
(4) applies to the present case. 

I would accordingly answer the question 
referred to us in the affirmative. 

Smith, J—(October 23, 1933).—I have had 
the advantage of reading the judgment 
‘of my learned brother, Srivastava, J. Iam 
in substantial agreement with him, that 
“is to say, [think that a person holding at 
a favourable rate of rent is estopped, in 
the same way as a muajfidar, from assert- 
‘ing against a mortgagee whom he has 
ejected, his own want of title. In the 
question referred by the Division Bench 
such a person was describedasa tenant. 
One reason for this.was that in the oral 
pleadings the Pleader for the defendant 
stated that the defendant's father had 
tenancy rights at a favourable rate of rent 
in respect of the plots in dispute. Another 
reason was that the definition of “tenant” 
given in s. 3(10) of the Oudh Rent Act 
is “any person, not being an under-pro- 
prietor, who is liable to pay rent.” Persons 
holding land at a favourable rate of rent 
are obviously liable to pay rent, and 
therefore fall within the definition of tenant 
as given above. It may be mentioned 
that in a decision of the Board of Revenue 
reported as Ram Kumarv. Raja Partab 
Bahadur Singh (7) one of the members: of the 
Board used the expression, in speaking of 

(5) 11 Ind Cas 527; 14 O O 144, 


(6) 13 Ind Oas 613; 15 O O 67. 
(7) 44 Ind Cas 644; 4 OL J 737, 
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s. 107-B of the Oudh Rent Act, “tenants 
holding at a favourable rate of rent.” It 
is true, however, as pointed out by my 
learned brother, that the phraseology of 
s. 107-F of the Act seems to imply 
person holding at a favourable rate of 
rent is not a “tenant”. Whether, however, 
persons holding at afavourable rate of rent 
within the meaning cf Chap. VII-A must 
technically be regarded as tenants or not, 
they stand in a class by themselves, as my 
learned brother Has pointed out. As it was 
put in a decision reported as Joti 
Prasad v. Balwant Singh (8), such persons 
have a status superior to that of a mere 
tenant. 


I do not think that s. 6 (i; of the Transfer 


of Property Act assists the defendant-ap- 
pellant in the present matter. By the words 
in that section “a tenant having an un- 
transferable right of occupancy” I take to 
be meant such tenants as are dealt with 
ins. 5 of the Oudh Rent Act, who- 
pressly declared notto possess a transfer- 
able right of occupancy. 


My conclusion is that in the absence of 
any express provision of law under which 
the rights of the persons dealt with in 
Chap. VII-A of the Oudh Rent Act are non- 
transferable, it cannot be said that the 
transfers by the defendant's father, Nizam 
Ali were in direct contravention of law, and 
so void “ab initio.” It is true that the 
Division Bench was of opinion that a person 
holding ata favourable rate of rent has no 
right of transfer, since he is nat expressly 
accorded such a right by the Act, but that 
is a different matter. It may be that the 
landlord may be able to attack a transfer 
by persons of the class we are consider- 
ing but it does not follow from that, thai 
as between the transferor and the transferee 
such a transaction is entirely void. 


Like my learned brother, Srivastava, J., 
I would answer the question that was re- 
ferred to the Full. Bench in the affirmative. 


Raza, J.—(October 25, 1933.)—I have had 
the advantage of reading the judgments of 
my learned brothers, Srivastava and 
Smith, JJ. Iam in substantial agreement 
with them. The point has been so lucidly 
and thoroughly discussed in the judgment of 
my brother, Srivastava, J., that I 
cannot add anything useful. In my opinion 
also the principle of the decision in Shyam 
Manohar v. Beni Madho(4) applies to the 
present case. I agree that the question 
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referred to the. Full Bench should be 
answered in the affirmative. f 

By the Court.— We answer the question 
referred to usin the affirmative. 

N. . Question answered in afirmative, 


MADRAS HIGH COURT. 
Second Civil Appeal No. 385 of 1929. 
: April 10, 1933. 
KRISHNAN PANDALAI, dJ. 
S. NARAYANA NADAR — PLAINTIFR— 
. ÅPPELLANT 


VErSUS 

ARUNACHALA NADAR AND OTHERS— 

DEFENDANTS— RESEONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—‘Heard 
and decided’~Suit by endorsee against maker and 
endorser of promissory note—Note found to be 
forgery—Fresh suit against endorser, whether barred 
—Refusal to decide question of endorser's liability 
in prior suit, effect of. 

The plaintiff as endorsee of a promissory note 
executed by A to B and endorsed by B to him 
brought a suit against A and B, seeking a decree 
against-both. Adenied the genuineness of the note, 
B admitted receipt of consideration for the endorse- 
ment but pleaded that he was an unnecessary party. 
The court found that the pre-note was not genuine and 
that the plaintiff had no cause of action against B in 
that suit, his remedy being by way of aseparate suit 
and dismissed the suit entirely The plaintiff brought a 
fresh suitagainst B : 

Held, that the decision of the court in the prior 
suit that the plaintif cannot recover in that suit but 
must sus again, though it was clearly wrong, waa 
binding on the partiesand as the liability on the 
endorsement was not heard and decided, the second 
suit was not barred by res judicata, Fateh Singh v. 
Jaginnath Baksh Singh (1), referred to, 

Second Civil Appeal against the decree 
of the Court of the Subordinate Judge, 
Tinnevelly, in Appeal Suit No. 53 af 1928 
(A. S. No. 808 of 1926, District Court, 
Tinnevelly) preferred against that of the 
Court of the District Munsif of Ambasam- 
udram, in Original Suit No. 4 of 1926. 

Messrs. Ch. Raghdva Rao and D. 
Krishnaswamy, for the Appellant. 

Mr. G. A. Chelliah Nadar, for the Res- 
pondents. Fy 

Judgment.—The plaintiff appeals from 
a decree dismissing his suit on the pre- 
liminary ground that his claim is res 
judicata by the decision in a previous suit 
(O. 5. No. 574 of 1924) in the Court of the 
District Munsif of Tenkasi. ; 

That suit was brought by the present 
plaintiff as endorsee of a promissary note 
executed by one Lakshmana Nadar, not 
now a party, to Arunachala Nadar, the 
present Ist defendant, and endorsed hy 
the lst defendant to the plaintiff. Hesued 
both the makerof the note and the endorser 
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and sought a decree against both. The 
maker denied the genuineness of the note 
and the endorser, while he admitted receipt 
of Rs. 1,768 from the endorsee (the plaintiff} 
for the endorsement, pleaded that he was 
an unnecessary party to the suit and that 
no decree should be passed against him. 
The District Munsif found that the note 
was not executed by the alleged maker, 
that the present Ist defendant, (then 2nd 
defendant) the endorser, received considera- 
tion, which in fact was- admitted by him, 
but that there was no cause .of action 
against the endorser. In para. 16 he dealt 
with the second issue, which was whether 
the second defendant was liable’ for the 
ceh and at that: 

“There is absolutely no i i 
the second defendanto In ibe Wa aia is were 
stated that in case the money is not recovered from 
the first defendant, the second . defendant is liable 
for' the same, as he transferred the promissory note 
to the plaintif. The cause of action egainst the 
second defendant will only arise on the date of the 
transfer and not on the date of the promissory note. 
In my opinion the plaint does not disclose any 
cause of action against the second defendant: The 
plaintifi's remedy, if any, : 
suit. -I, therefore, find that the second defendant 


is oo liable for the~claim on the promissory 
note. 


In short, the District Munsif quite wrongly 
of course held that in that suit on „the 
promissory note the present plaintiff could 
not sue on the endorsement of a later date 
but must bring another suit on it. On 
‘that ground the plaintiff's suit was entirély 
dismissed. Both the lower Courts now hold 
that this decision being on the preliminary 
point that this plaintiff's claim could not 
bé then heard does not matter, as the suit 
was eventually dismissed and, therefore, 
irrespective of this ground of dismissal the 
plaintiff cannot sue again. For this. remarks 
of Lord Phillimore in Fateh Singh v. 
Jagannath Baksh Singh (1), are quoted by 
the District Munsif and other equally 
inapplicable authorities are quoted by the 
learned Subordinate Judge. The truth of 
the matter was that the District Munsif 
in the former case instead of hearing and 
deciding the case before. him, refused to 
do so on what he considered to he a pre- 
liminary point, that there was no eause of 
action for the plaintiff to enforce the endorse- 
-ment in that suit but he must sue again. 
However {wrong that decision was, undoubt- 
edly if was quite wrong, it is binding 
between these parties and it is clear that 
the liability on the endorsement was never 
heard and decided. That is sufficient to 


- (191 Ind. Cas. 280: 48 M LJ 64; 2 LW 592: (1 
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dispose of the ground on which the suit has 
been dismissed. ; 

The decrees of both the lower Courts 
are reversed and the suit must be remand- 
ed to the District Munsif to be disposed 
of according to law, The appellant will 
have refund of the court-fees in this court, 
and will get his costs in the lower Appel- 
late Court and in this court irrespective 
of the final result of this suit, The District 
Munsif will provide for the costs incurred 
in his court in the revised decree to be 
passed. i 

A.. Suit remanded. 
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ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 24 of 1931. 
November 4, 1932. 

IQBAL AHMAD AND BAJPAI, JJ. 
Lala RATAN LAL— DEFENDANT — 
APPELLANT 
VETSUS 
Lala MUKANDI LAL AND ANOTHER— 
PLAINTIFFS— RESPONDENTS. 

Transfer of Property Act(IV of 1882),s.78-- Appli- 
cability of—Conditions necessary to be proved— 
Fraud etc., should be proximate cause of advance. by 
subsequent mortgagee—Negligence of both parties, 
effect of. : . 

For the applir-'ion of s. 78, Transfer of Property 
Act to a case. itis necessary to prove that the fraud, 
misrepresentation or gross neglect of the prior mort- 
gagee was the proximate cause for the advance of 
money bythe subsequent mortgagee Ifthe fraud, 
misrepresentation or gross neglect of the prior 
mortgagee isnotthe proximate and primary cause’ 
but only one of various contributory factors that led 
the subsequent mortgagee to advance money, s. 78 
can have no application. 

Where a reference to the title deeds and the 
khewat would haveput the defendant-appellant on an 
enquiry and on making an inspection of the registers 
in the registration department, he would undoubtedly 
have discovered that the property as described in thé 
deed of giftin favour of his mortgagor had. already. 
been mortgaged to the plaintiffs and the ignorance of 
the defendant as tothe encumbrance on the property 
in dispute was therefore due to the omission on his 
part to inspect the title deed of his mortgagor and 
he, as such, himself contributed to the injury: 

Held, that the defendant was not entitled to 
priority. Negligence against negligence, like that 
of estoppel against estoppel, sets the matter at 
large. : 

Second Civil Appeal from the decision of . 
the Additional Subordinate Judge, Morada- 
bad, dated April 29, 1930. : 

Mr. Sh. bd Saran, for the Appellant. 

Messrs. S. K. Dar, Vishva Mitra and 
Hari Pal Varshni, for the Respondents. 

Judgment.—The only question that 
arises for consideration iù the present second 
appeal is whether the courts below were 
right in refusing to extend to the defendant- 
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appellant the benefit of the provisions of 
8.78 of the Transfer of Property Act: It 
is provided by that: section that where 
` through the fraud, misrepresentation. or 
gross neglect of a prior mortgagee, another 
person has been induced to advance money 
on the security of the mortgaged property, 
the prior mortgagee shall be postponed to 
the subsequent mortgagee. 

“In order to invite the application of this 
section to a given case it is necessary to 
prove that the fraud, misrépresentation or 
gross neglect of the prior mortgagee’ was 
the proximate cause for the advance of 
money by the subsequent mortgagee. If 
the fraud, misrepresentation or gross neg- 
‘lect of the prior -mortgagee is not the 
proximate and primary cause but only one 
of various contributory factors that led the 
subsequent mortgagee to advance money, 
s. 78 can have no application. 

“In the present case the courts below, 


while holding that the plaintiffs respondents ` 


were guilty of gross negligence in not ascer- 
taining the exact description of the mort- 
gaged property by a reference to the 
entries in the khewat and in getting the 
same correctly described: in the mortgage 
deed in their favour, also held that the 
defendant-appellant was equally guilty of 
gross negligence in omitting to inspect the 
title deed of the ‘mortgagor of which he 
had ample notice, and an ‘inspection of 
which would have given him notice ofthe 
plaintiffs’ mortgage. - On these findings the’ 
courts below held that as the negligence of 
the defendant-appellant-contributed to the. 
loss that now he has to suffer by being post= 
poned to the plaintiffs, ‘the defendant-appel- 
lant is not entitled to the benefit of the 
provisions of s. 78 of the Transfer of Pro- 
perty Act. It is well established that a 
party who himself has been negligent can- 
not burden another with the consequence 
of his own negligence, or as has been said: 

“That the argument of negligence against negli- 
gence, like thatof estoppel against estoppel, sets the 
matter at large.” 


In the present case therefore if the finding of 
the courts below as regards the contributory 
negligence of thé. defendant-appellant is 
uphéld the decrees of the courts below must 
be affirmed. : 


The property- sought to be sold in enforce- 
ment of their mortgage by the plaintiffs 
belonged to a lady named Musammat 
. Roshni. It was situate in two mahals, viz., 
mahal Surkh Ahtamali and mahal Surkh 
Mustahkam. The total area of the share 
belonging to Musammat Roshni was 36 
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bighas and 14 biswas and the entire share 
was entered in khata khewat No. 2. a 

Musammat Roshni gifted the said pro- 
perty toChunni Singhon March 20, 1922, 
by means of a registered deed of gift. In 
the deed of gift by mistake the property was 
described as being situate in khata khewat 
No.1. Chunni Singh mortgaged the pro- 
perty giftedto him toa man called Mut- 
saddi Lal by means of a deed of simple 
mortgage dated August 18, 1922. In the 
mortgage deedthe mistake that had crept. 
in the deed of gift as regards the description 
of the property was reiterated. In other 
words the property mortgaged to. Mutsadi 
Lal ‘was described as property in khata 
khewat No. 1. bik é 

The mortgage in suit was executed by 
Chunni Singh in favour of the plaintiffs. on 
June'13, 1923. In the mortgage in suit the. 
property. mortgaged was again misdes- 
cribed as being in khata khewat No. 1, 
The money due to Mutsaddi Lal on the 
basis of the mortgage of 1922 was left by 
the mortgagor with the plaintiff and the 
plaintiffs paid that amount to Mutsaddi Lal: 
and redeemed his mortgagé 

“The defendant-appellant obtained a mort- 

gage deed from Chunni Singh on July‘5,. 
1929. In the mortgage deed the property. 
mortgaged was correctly described as the 
share of the mortgagor in khata khewat. 
No. 12. S 

ike plaintiffs alleged thatthe property 
that was-intended to be gifted to Chunni 
Singh and to be mortgaged to them was the. 
property belonging to Musammat Roshni in 
khewat Nos2, and the property was by mere: 
inadvertence misdescribed both in the deed: 
of gift andin the mortgage deed as being. 
situate in khata khewat No. 1. They. 
therefore prayed for sale of the mortgagor's 
share in khata khewat No. 2. 

The defendant-appellant, resisted the: 
suit on the allegation that he had advanced.. 
money in good faith, being under the’ 
belief that the property in khata khewat. 
No. 2 was free from encumbrance. and.. 


therefore, his mortgage- had priority: 
over that of the plaintiffs’ mort-. 
gage. 


It is common ground that the- property 
that .Chunni Singh intended to mortgageto: 
the plaintiffs was the. property in khata. 
khewat No. 2,. and that as a matter of fact 
he had no share in khata khewat No.1. ‘Tt 
has also been found by the courts below, 
and no excéption is takento this finding, 
that the plaintiffs before advancing money 
under the mortgage in suit inspected- 
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the deed of gift which was the title.deed of 
their mortgagor. The plaintiffs however, 
did not examine the entries in the khewat. 
The courts below were of the opinion that 
the plaintiffs’ omission todo so amounted 
to gross neglect on their part. With this 
conclusion we are unable to agree. There 
may be cases in which ‘an omission to 
examine theentries in the revenue papers 
may constitute gross neglect on the part 
of an intending mortgagee but in the present 
case we are not prepared to hold that the 
plaintiffs’ failure to look into the entries 
in the khewat constituted gross neglect on 
their part. Each case must be decided 
on its own facts and circumstances and 
it is impossible to lay down any general 
rule of universal application with respect 
to what may or may not constitute gross 
neglect on the part of an intending mort- 
gagee. Inthe present case the property 
was described as being situate ina khata 
khewat No. 1 in the deed of gift executed 
by Musa mmat Roshni. Itwas so described 
in the deed of mortgage in favour of 
Mutsaddi Lal. Both documents were regis- 
sered. They were of comparatively recent 
years. The plaintiffs-respondents, therefore 
could have no reason to suspect the accura- 
cy ofthe description of the property in 
those deeds and though it may be affirmed 
that it would have been more prudent for 
the plaintiffs not to rest content with an 
examination of the deed of gift, it cannot 
be asserted that the plaintiffs’ omission 
to do so constituted gross neglect within 
the meaning of s.78 of the Transfer of 
Property Act. If gross neglect on the part 
of the plaintiffs is not established, s. 78 
obviously can have no application to the 
case. Inthe view therefore, that we take 
of the question, whether the defendant was 
or wasnot guilty of contributory negli- 
gence does not arise. We, however, are in 
agreement with the courts below in hold- 
ing that the proximate cause of the alleged 
injury to the defendant was not gross 
neglect on the part of the plaintiffs but 
negligenceonthe part of the defendant 
himself. The deed of gift is mentioned in 
the mortgagedeed in favour of the 
defendant-appellant. The defendant- 
appellant did not admittedly examine the 


deed of gift. In other words, the defendant- ` 


appellant failed to examine the title deed 
of his mortgagor. If hehad examined the 
same he would have found that the prop- 
erty gifted to Chunni Singh was describ- 
ed in that deed as situate in khaia khewat 
No. 1. The discrepancy between the des- 
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cription ofthe property in thedeed of gift 
and in the khewat would have put the 
defendant-appellant on an enquiry and on 
making an inspection of the registers in 
the registration department, he would 
undoubtedly have discovered that the 
property as described in the deed of gift 
in favour of his mortgagor had already 
been mortgaged tothe plaintiffs. The ig- 
norance of the defendant as to the encumb- 
rance on the property in dispute was, there- 
fore, due to the omission on his part to 
inspect the title deed of his mortgagor 
and he, as such, himself contributed to 
the injury about which he nowcomplains. 
Putting the matter in another ‘way, the 
plaintiffs omitted to examine the entries 
inthe revenue papers which after all are 
not conclusive evidence of ownership, 
while the defendant-appellant did not ex- 
amine the title deed of his mortgagor which 
isthe primary evidence of title. The neg- 
ligence ofthe defendant-appellant there- 
fore, was much more than the alleged 
neglect on the part ofthe plaintiffs. 

For the reasons given above we hold 
that the courts below rightly postponed 
the defendant's security to that of the 
plaintiffs’ mortgage and we dismiss this 
appeal with costs. . 

There is a cross-objection filed by the 
plaintiff-respondents with regard to the 
order for costs contained inthe judgment 
of the lower Appellate Court. Costs are in 
the discretion of the courts concerned andin 
the present case we are not prepared to 
hold thatthe lower Appellate Court did 
not exercise a judicial discretion in 
passing the order that it did as regards 
costs. The cross-objection is also dismiss- 
ed with costs. 

A. Appeal dismissed. 


LAHORE HIGH COURT. 
Miscellaneous or Civil Appeal No. 1234 
of 19 


April 19, 1933. 


Barbs, J. 
CHET RAM RAMRACHHPAL—Osggpitor 
— APPELLANT 
VeETSUs 
ATMA RAM AND OTHERS— [NSOLVENTS— 
RESPONDENTS. 

Provincial Insolvency Act (V of 1920), ss. 4, 58,75 
—<Application by Oficial Receiver to set aside mort- 
gage by insolvent as being fraudulent and fictitious 
—Dismissal of—Dismissal of appeal against order 
—Second appeal—Competency of. 

Where the Official Receiver filed an- application to 
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seb aside a mortgage effected by the insolvent 
on the ground that the transaction was fictitious 
and intended to defraud the creditors and the 
application and an appeal from it were both dis- 
missed: 

Held, that s. 53, Provincial Insolvency Act, applied 
and not s. 4 and hence no second appeal lay and that 
there were no grounds for treating the appeal asa 
petition for revision. 


Miscellaneous Second Civil Appeal from 
an order of the District Judge, Multan, 
dated June 11, 1932. 

Mr. Nawal Kishore, the ‘Appel- 
lant. 

Lala Badri Das, R. B.,for the Respondents. 

Judgment.—On July 2, 1930, a firm 
named, Beli Ram-Lorind Chand, was declar- 
ed insolvent on a petition filed by the 
creditors. The Official Receiver thereafter 
made an application for the setting aside 
of a mortgage dated July 11, 1928, in 
favour of Mul Chand and others on the 
ground that the transaction was fictitious 
and intended to defeat the creditors. 
The application was refused by the Insol- 
vency Court and the decision was upheld on 
appeal by the District Judge. From this 
decision the creditors have appealed. A 
preliminary objection “is raised that no 
second appeal is competent under s. 75, 
Provincial Insolvency Act. The learned 
Counsel for the appellant urged that the 
decision was under s, 4 ofthe Act, and 
hence a second appeal -is competent. But 
this contention hasno force as a reference 
to the judgment of both the courts below 
clearly shows that the decision was given 
under s. 53, Provincial Insolvency Act, 
which was clearly applicable in the cir- 
cumstances of the case. 


The learned Counsel for the appellant 
next requested that the memorandum of 
appeal may be treated as a petition for 
revision. I do not however think that there 
are any grounds for adopting this course. 
The question involved in the present case, 
namely, whether the mortgage was or was 
not a fraudulent transaction was obviously 
one of fact. The learned Counsel urged 
that the decision of the courts below was 
based on erroneous facts inasmuch as part 
of the consideration included in the mort- 
gage deed was due from the firm Beli 
Ram and Company, but it appears that 
the insolvent firm was also a partner in 
Beli “Ram and Company, and consequently 
liable for the debt. It seems to me that 
there is no valid ground for interference 
even in revision. I therefore dismiss this 
appeal with costs. 


N. . 


for 


Appeal dismissed. 


DILSUKH RAI BATJNATH-V, DWARKA DASS 


491 


_ ALLAHABAD HIGH COURT. 

Civil Revision Application No. 638 of 1931. 
November 8, 1932. 
KENDALL, J. 
DILSUKH RAI BAIJNATH AND ANOTHER — 
DEFENDANTS —APPLICANTS 
: VETSUS 

DWARKA DASS —PLAINTIFR— 
-.. > Opposite Parry. . 

Civil Procedure Code (Act V of 1908), s 115~—Sui 
for recovery of a specified sum of money—App'ication 
for amendment to make the suit one for rendizion of 
accounts—Order granting amendment — Whether a 
‘ease decided'—Revision. 

The plaint in a suit, as originally filed, was one for 
aspecified sum of moneyon the ground tkat asa 
result of three transactions between the plaintiff and 
the defendant, who was his commission agent, 
the sum was due to the plaintiff. After all the evidence 
had been recorded, and on account of some admis- 
sions made by the defendant in the courssof his 
examination, the plaintiff made an applicazioni to 
amend the plaint soas to make the suit œe for 
rendition of accounts. The amendment was allowed. 
Onan application in revision on the ground taat the 
court acted irregularly in allowing the plairtto be 
amended after the case had been closed by the parties:- 

Held, that the order allowing the plaint to be 
amended could not be interpreted as a case cecided, 
so as to form the basis of an application in revision 
unders 115, Civil Procedure Code, Radha Mohan 
Datt v. Abbas Ali Biswas (2), distinguished Buddhu 
Lal v. Mewa Ram (1), Puran Lal v. Rup CEand (3) 
and Risal Singh v Fakira Singh (4), referred z0. 

Mr. Panna Lal, for the Applicants. 

Mr. S. N. Gupta, for the Opposite Party. 


Judgment.—This application has been 
made for the revision of an order f the 
Munsif of Hathras, permitting the plaint- 
iff opposite party to amendhis plains. As 
originally filed, the plaint was one for a 
specified sum of money on the ground that 
as the result of three transactions between 
the plaintiff and the defendant, who was 
his commission agent, that sum wes due 
to the plaintiff. After all the evidence 
had been recorded, and on account of some 
admissions made by the defendant in the’ 
course of his examination, the plaintiff 
made an application to amend the plaint 
so as to make the suit one for rendition 
of accounts. The present application is 
made on the grounds that the court acted 
irregularly in allowing the plaint to be 
amended after the case had been closed 
by the parties and was ripe for decision, 
and also because the proposed amendment- 
has the effect of changing the nature of 
the suit. A preliminary objection has been 
made on the ground that as the case has 
not been decided, no application under gs, 115, 
Civil Procedure Code, can be entertain- 
ed. This objection is based on th3 Full 
Bench decision-in the.case of Buddau Lal 
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v. Mewa Ram (1). It is admitted that 
there has been .a difference of opinion 
among the different High Courts in India 
but it is claimed that so far as this court 
is concerned the decision of the Full 
Bench clearly shows that no revision will 
lie in circumstances such as these. There 
is no doubt that even in this court there 
has not been complete harmony in defining 
the limitations of s. 115, or to be more 
precise that there have been some cunflic- 
ting decisions as to the definition of the 
words “case decided” which are used in 
s. 115. For instance in the Full Bench 
decision to which I have alluded, three of 
the learned Judges held that the decision 
of an issue relating to the jurisdiction of 
the court could not properly be described 
as a “case decided,” whereas the ather two 
were of a contrary opinion. I have also 
been referred on behalf of the applicant 
to the cases of Radha Mohan Datt v. Abbas 
Ali Biswas (2) and Puran Lal v. Rup Chand 
3). In the former of these cases the Bench 
aab that where. an order setting aside 


- a ‘decree has been passed by a court in 


defiance of the provisions of O. IX, r. 13, 
Civil Procedure Code, the matter is a 
“case decided” and the High Court is 
entitled: to interfere’ in revision. In- the 
latter case the High Court intervened when 
the lower. Court had appointed an arbitrator 
whom it had no power to appoint, holding 
that the appointment amounted toa “case 
decided.” I think that the case of Radha 
Mohan Datt v. Abbas Ali Biswas (2), is 
clearly distinguishable from the present 
one. An application for an order setting 
aside a decree initiates a proceeding which 
involves the recording of evidence and the 
decision of an issue whichis, however, quite 
distinct from the issues in the suit proper. 
Tt is in fact of the nature of a ‘complete 
case ancillary to the main suit, but quite 
distinct from it in giving rise to con- 
siderations which have nothing whatever 
to do with those which govern the apparent 
suit. 


‘The case of Puran Lal v. Rup Chand. 


(3) is more helpful to the applicant, but 


here, the court was largely influenced by. 


the consideration that unless the. proceed- 
ings relating to the appointment of an 
arbitrator were held to amount to a “case 


(1)63 Ind. Oas.15; A I R 1921 All. 1; 43 A 564; 
19-A LJ 558 (F B). 
_(2) 133 Ind. Cas 129; AT R 1931 All. 294: 53 A 612; 
(i931),A L J 377; Ind. Rul (1931) All. 577 (E B). 
3) 137 Ind. Oas. 514; A I R 1931 All. 761; 55A 
178; (1931) A -L.J 682; Ind. Rul, (1932) All. 328. 
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decided’ there might have been some 
unnecessary proceedings in whicha large 
number of witnesses might be examined. 
On the other hand the case of Risal Singh 
v. Fakira Singh (4), shows that an order 
setting aside an arbitration award. does 
not amount: to a “case decided,” and no 
revision will lie from such an order. I 
have only quoted some recent decisions 
of this court as it would be tedious to 
refer to all the instances which have been. 
adduced as “cases decided” for the pur- 
poses of revision. The court has sometimes 
taken a narrower and sometimes 
a broader view of, the meaning of the 
expression “case decided’ but it has never 
I believe, interpreted s. 115 so widely as 
to permit the decision of one issue out of 
several or the propriety of an interlocutory 
order of a routine nature, to form the 
basis of an order in revision. In the 
present case the order allowing the plaint 
to be amended cannot, in my opion, be 
interpreted by any stretch of language as 
a “case decided.” Mr. Panna’ Lal‘ has sug- 
gested that even if s. 115 be held not to 
be strictly applicable an order ought to 
be passed under s, 151 to prevent abuse 
of the process of- the court. If I were 
satisfied that in the present case’ there 
had been an abuse of the process of the. 
court I should agree with. him. The 
learned Munsif, however, has not passed’ 
his order without applying his mind to 
the case, and he has come to the con- 
clusion that the proposed amendment will 
not change the nature of the- suit; No 
doubt the ultimate decision of the Munsif 
will be the subject; of an: appeal and I.do 
not wish to express a definite: opinion as 
to whether it does or does not change the 
nature of the suit. The question is at any 
rate one which is open: to argument, and. 
I am not satisfied thatany order.is neces- 
sary in the ends of. justice or to prevent 
abuse of the process of the court. The 
result is that the: application fails and:is: 
dismissed with costs, 

N, ` Application dismissed. 

(4) 136 Ind. Oas 568; A J R 1932 All. 452; 53 A 1006 
(1931) A L J 842;.Ind. Rul. (1932) All. 216, 
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OUDH CHIEF COURT. 
Civil Revision Application No. 59 of 1932. 
-October 25, 1933. 
Raza AND Suita, JJ. 
DURGA PRASAD AND ANOTHER— 
DEFEN DANTS— APPLICANTS 


VETSUS 
BARATI LAL - PLAINTIFF— 
OPPOSITE PARTY, 
Arbitration—Appointment of fresh arbitrator— 
Conditions precedent should be fulfilled—Civil Proce- 


4 


dure Code (Act V of 1908), s. 115, Sch. IT, para. 5 (2)— 


Provisions of pará. 5 (2) not properly complied with— . 


Appointment, if can be bet aside in revision. 

Although in certain circumétances the court is 
invested with jurisdictionto appoint .a fresh arbitra- 
tor, this authority to appoint does not arise unless 
the necessary conditions precedent have been 
fulfilled. ` : $ 

Where the court appoints a fresh arbitrator without 
properly complying with the provisions of para. 5 (2), 
Sch. I, Civil Procedure Code, the appointment is 
without jurisdiction or at least tainted with material 
irregularity dnd can be-sẹt- aside in revision under s, 
klo; Civil Procedure Code. Abdul Ghani v. Din 
Dayal (1), Jagannath Sahu y. Chhedi Sahu (2), Puran 


Lat v. Rup Chand (3),relied on. 

‘Civil Revision Application from an order 
of the Subordinate Judge, Mohanlalganj, 
Lucknow, dated April 6, 1882. © 7 
| Messrs. Mohammad Ayub, Akhtar Husain 
and Ghulam Hasan, for the Applicants. 

Messrs. Haider Husain and Raj Kumar 
Srivastava, for the Opposite Party. 

Judgment.—-This is-an.application under 
s. 115, -tCivil. Procedure Code, by two 
defendants, Durga Prasad and:Janeshwar 
Dass, thé opposite party being the plaintif 
Barati Lal. The -application is against 


an:order made.on the. April 6, 1932, by the - 


learned Subordinate Judge of Mohanlalganj 
at Lucknow. f 


The facts are as follows: — 

The above three parties entered into an 
agreement on May 28, 1928, to refer to the 
arbitration of Mr. Salig Ram, Advocate, 
Lala Gobind Prasad and Lala Munne Lal, 
the division of their joint family property. 
On October 1, 1931, the matter came into 
court through an application, purporting to 
be under s. 17 of the Second Schedule of the 
Code of Civil Procedure, made by Barati Lal. 
In this application he, represented that the 
division of the property had been completed 
in July, 1930, but that no final award had 
been made owing’ to the fact that Lala 
Gobind Prasad and Lala Munne Lal had 
not signed it. He requested that the arbit- 
ration agreement of May 28,1928, be filed 
in court, and that the.arbitrators should be 
directed to file their. award in court ona 
date.to be fixed. Notices were ordered to 
be issued to the defendants. for. October 31, 
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1931, to show cause why the agreement 
should ‘not be filed. (n the date fixed, the 
defendants did not appear. Apparently 
the service on Janéshwar Dass wes held 
insufficient, and fresh notice was ordered.to 
go to him for November 14. Mr. Salig Ram 
filed the agreement on October 31. On N ovem- 
ber 14,, Durga Prasad appeared in person, 
but Janeshwar Dass was still insuffitiently 
served, and a fresh notice was ordered to. be 
issued to him for December 5. Gn that 
date, the defendants were both abseni after 
service and the following order wes pass- 
ed:. y ; 

“Issue order of reference to Mr. Salig Ram, Adyo- 
Award to be filed dn Jamudry 9, 
1932. Plaintif to pay process fees in two days.” 

On January 9, 1932, the defendant No. I 
Durga Prasad, appeared in person. -Mr. 
Salig Ram applied for an extension cf time. 
The time was extended till aJanuary 28. On 
that date the defendants did not eppear. 
The plaintiff, Bareti Lal, made an appli- 
cation that instead of Munne Lal and 
Gobind Prasad, some other. persons be ap- 
pointed arbitrators, “as probably ‘they ‘are 
not inclined to arbitrate”. The order-passed 
on this application: was: a 

“Service dyplicate of the application, on Manne! al 


and Gobind Prasadiand put up on February 15, 1932, 
for disposal.” 


We were informed that notices were sent 
to the defendants as well as to the arbitra- 
tors, but we find nothing on the record to 
show that that was done. On February I5, - 
a Vakil appeared, for Munne Lel, and 
Gobind Prasad, and he said that they were 
prepared to give their award, but’ all the 
‘papers were in the possession of Mr. Salig 
Ram, and they could not draw up their 
award without them. It was then crdéred 
that Mr. Salig Ram should bring all the 
papers on the following day, and that 
Gobind Prasad should be produced before 
the court by his Vakil on that same day. 
Munne Lal, it was noted, was said to bė at 
Bombay. On February Mr. Salig Ram 
produced the arbitration proceedings, and 
the papers were ordered to'be handed-over 
to Gobind Prasad with a direction t0 file 
his award on March 3. Mr. Saliz Ram 
was ordered to file his award also on that 
date. ‘Nothing was said in the orde? about 
Munne Lal. On March 3, the defendants 
were absent. Gobind Prasad applied’ for 
time to filehis award. Mr. Salig Ram said 
that his award was ready, but he wishéd 
before filing it to see the award of Gobind 
Prasad and Munne Lal. The case was then 
adjourned to March 18, on which date the 
award was ordered to be filed. On March 
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18, the defendants were absent, and so were 
Gobind Prasad and Munne Lal. Mr. Salig 
Ram was present. The learned Subordi- 
nate Judge wrote that sufficient time had 
been given to Gobind Prasad and Munne 
Lal to file their award, and that it appeared 
that they did not want to arbitrate. He 
proceeded to pass the following order: 

“Issue notice to defendants for April 6, i32, to 
show cause why Gobind Prasad and Munne Lal 
should not be removed and another person be 
appointed in their stead. Plaintiff to pay process fees 
in two days.” ‘ 

On April 6, Durga Prasad appeared in 
person, Janeshwar Dass was absent, after 
service held sufficient. - Mr. Salig Ram 
was present. Munne Lal and Gobind Prasad 
were absent. Durga Prasad put in an applica- 
tion objecting to the appointment of fresh 
arbitrators, and asked for two monihs’ time. 
On that application the learned Subordinate 
Judge passed the order against which this 
application in revision has been made. He 
pointed out in his order that neither Munne 
Lal nor Gobind Prasad, nor their Counsel, 
attended the court on March 18, and were 
again absent on April 6. Accordingly he 
proceeded to appoint Babu Ram Prasad, a 
Pleader and Babu Shankar Sahai, an 
Advocate as arbitrators in their places, but 
he limited their proceedings to “the items 
which are still to be decided”. It was 
directed that they should file their sward 
onor before April 30, 1932. It was ordered 
that Munne Lal and Gobind Prasad should 
be directed to return the papers that had 


been given to them and that those papers- 


should be made over to the newly appointed 
arbitrators. 

It is urged for the applicants that the 
provisions of Sch, II, Civil Procedure 
Code, were not complied with by the learned 
Subordinate Judge. It is represented: that 
the notice to the defendant No. 2 was not 
sufficiently served,and that the defendant 
No. 1 was only served on April 4, 1932. As 
regards the notice to the defendant No. 2, 
it appears to have been served by affixa- 
tion on April 4. The notice to the defend- 
ant No. 1 was served on March 31, and 
not on April 4, 1932. It, therefore, appears 
that even if the defendant No. 2 be taken to 
have been sufficiently served, the seven 
clear days prescribed by s. 5 (2), Sch. II had 
not elapsed’ after the service of the notices 
on Durga Prasad and Janeshwar Dass when 
the learned Subordinate Judge passed his 
order of April 6, appointing fresh arbitrators 
in the places of Munne Lal and Gobind 
Prasad. It is urged that in these circum- 
‘stances the appointment of the fresh arbit- 
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rators was “ulira vires”. Reference was 
madeto three decisions of the Allahabad 
High Court, Abdul Ghani v. Din Dayal (1), 
Jagannath Sahu v. Chhedi Sahu (2) and 
Puran Lal v. Rup Chand (3). In all these 
three cases orders appointing arbitrators 
were set aside under s. 115, Civil Procedure 
Code, by reason of irregularities in proce- 
dure. 

In our opinion the order of the learned 
Subordinate Judge appointing fresh arbi- 
As was re- 
marked in the ruling reported in Abdul 
Gani v. Din Dayal (1): 

“It is not to be doubted thatin certain circumstance- 
es the court is vested with jurisdiction to appoint a 
fresh arbitrator. But this authority to appoint does 


not arise unless the necessary conditions precedent 
have been fulfilled". 


“In the present case the provisions of 
s. 5(2) of the Second Schedule were not pro- 
perly complied with. Where a court appoints 
an arbitrator without complying with the 
prescribed formalities, his action, accord- 
ing to the view of the Allahabad High 
ue in Jagannath Sahu v. Chhedi Sahu 

„is : a ONG 
( ieee jurisdiction or at least tainted with ma- 
terial irregularity.” 
A similar view was takenin the -case re- 
ported in Puran Lal v. Rup Chand (3), in 
which the two previous Allahabad deci- 
sions, to which we have made reference, 
were followed. 

‘The result is that we: allow. this appli- 
cation, withcosts. The learned Subordinate 
Judge must now take: up: the case and de-. 


cide it according to law. ~.:. - 

N. Application allowed. 

(1) 50 Ind Cas 651; 4] A578: 1 UPL R{A) 25;17 
AL J 643, 

(2) 115 Ind Oas 611; 51 A 501; A I R1929 All 144; 
(1929) A L J 182. 

(3) 137 Ind Cas 514; 53 A 778; (1931) AL J 682; A 
I R 1931 All 761; Ind Rul (1932) All 328. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 10 of 1931. 
December 14, 1931. 
SULAIMAN, J. 
Babu JAG MOHAN LAL - OBJECTOR— 
APPELLANT 
Versus 

Musa nw at GOMATI—Drcruz-HOLDER 
i RESPONDENT. 

Army Act (VIII of 1911), ss. 2 (c), 120-—Pay of 
accountant of army employed at any Frontier Pass— 
Exemption from attachment—Insolvency—Attachment . 
of debtor's pay—-Proper person to apply—Official 
Receiver. . 

Whether a person be actually enrolled under the 
Army Act or not if he wasat the time employed at - 
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any Frontier Pats specified by the Governor-General 
in Council by notitication in this behalf he would for 
the.time being be subject to the Army Act within 
the meaning of s. 2 of that Act and his pay would be 
exempt from attachment so long as he is employed at 
that Pass, 

When an Official Receiver has been appointed he 
represents the whole body of creditors and it is he who 
should move in the matter of attachment of the debt- 
or’s pay though itis open to a creditor to bring any 
matter to the notice of the Official Receiver or of the 
court. i 

Second Civil Appeal from the order of the 
District Judge, Farrukhabad, dated May 2, 
1931. 


Mr. S. B. Johari, for the Applicant. 

Mr. G. S. Pathak, for the Opposite Party. 

Judgment.—This appeal has been filed 
from the order of the District Judge passed 
in an appeal arising out of insolvency 
matter. 

On the face of it a second appeal does not 
lie at all because it did not raise any ques- 
tion which wouid bring it within the pur- 
view of s. 40f the Act. The appeal as such 
is incompetent. It has however to be seen 
whether the judgment of the District Judge 
can be said not to be according to law so as 
to empower me to interfere in revision. 

The appellant Jagmohan Lal has been 
declared an insolvent. The respondent 
Musar at Gomati holds ‘a decree against 
him and she applied to the Insolvency 
Court for attachment of Jagmohan Lal's 
pay. Unfortunately in the proceedings 
which were taken in the courts below the 
Receiver does not appear to have been 
made a party and he has also been left out 
from this appeal. When an Official Re- 
ceiver has been appointed he represents 
the whole body of creditors and it is he 
who should move in the matter, though it 
is open to a creditor to bring any matter to 
the notice of the Official Receiver or of the 
court. 


Jagmohan Lalis an accountant employed 
in 3-1lth Sikh Regiment. He claimed that 
he was enrolled under the Army Act and 
his salary was exempt from attachment. 
Under s. 60 (j), Civil Procedure Code, the 
pay and allowance of persons to whom the 
Articles of War apply shall not be attached. 
The Articles of War were replaced by the 
Army Act (VIII of 1911). Under s. 120 of that 
Act the pay and allowance of any person 
subject to that Act cannot be attached by 
any court in satisfaction of a decree against 
him. The main question was whether 
Jagmohan Lal was a person subject to the 
Act within the meaning of s. 2. Both the 
courts below have held that the evidence 
produced by him’ is insufficient to show 
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that he had been enrolled under the Act. 
He produced a form which was applicable 
to accountants, clerks, cashiers, copyists, 
agents, store-keepers, and all otber civilian 
employees, and he also showed that be had 
executed a bond in favour of the Military 
Authorities. He however did not produce 
any enrolment certificate nor any other 
thing to show that he had been enrolled 
under the Army Act. The courts below 
accordingly were not satisfied that he had 
established-that he had Leen enrolled ander 
the Army Act. The question primarily being 
one of fact I am not disposed to interfere with 
the findings of the courts below when the evi- 
dence produced by him was meagre. : 
It however appears that in reply to a 
letter of the District Judge dated January 
15, 1931, the Officer Commanding the Regi- 
ment then at Landikotal, Khaiber Pass, 
wrote on February 7, 1931, informing the 
District Judge that Jagmohan Lal was 
‘serving in the unit under his command as 
unit accountant at Landikotal, a Military 
Frontier Pass, under the Army Act’, This 
letter suggested thet the insolvent was at 


` the time employed in the service of His 


Majesty’s Force on the Frontier. On the 
strength of this letter the learned Advocate 
for the appellant contends that -the case 
comes within the scope of s. 2(0. Prima 
facie there appears to be force in this con- 
tention. Even if Jagmohan Lal was not 
employed on the Frontier and his pay dur- 
ing the earlier period might have been 
liable to attachment, it would be exempt 
from attachment as soon as-he was em: 
ployed ‘at any Frontier Pass specified by 
the Governor-General in Council by notif- 
cation in this behalf’. There is no doubt 
that Landikotal has been notified as being 
such a Frontier Pass. : 

The point was perhaps not directly raised 
before the District Judge. At any rate 
there is no clear reference to it in the 
judgment. But as the attachment of his 
pay, while employed at the Frontier Pass, 
would be illegal and the order, if allowed 
to stand, may be operative in future, I 
would set aside the orderand send the case 
back to the District Judge for final dis- 
posal. 

As the point was not raised by Jagmohan 
Lal in express terms, I would direct tha; the 
parties should bear their own costs in all the 
courts. 

A. Order set aside, 


a 
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_ LAHORE HIGH COURT.. : 
Criminal Appeal No. 1568 of 1932. 
March 21, 1933. 

BROADWAY AND ABDUL QaDIR, JJ. 
LANGAR JHENA AND OTHERS — Convicts— 
APPELLANTS 
versus 
EMPEROR— Opposite Parry. 

+ Penal Code (Act XLV of 1860), ss. 802,804 Part 
Il—Striking with formidable lathi and' "Fracturing 
skull—Intention to cause injury which’ would be 
likely to cause death—Whether can be assumed—- 
Persons giving only one blow each—Nature of 


offence: 
When a man atrikes another on- -the . head with. a 


formidable lathi and fractures the skull, “it. may 
satély ‘be ‘assumed that he intended to cause such’an 
injury as: would be likely to cause death - and he 
should be. dealt with under s.. 302, Penal Code. 
Other persons who-give only one blow each should 
be convicted only under s. 304, Part II. 


Oriminal Appeal from an order of the Sés- 
sions. Judge, Lyallpur, dated - Decem- 
ber 7; 1932. 

Mr. ' Abdul Aziz, for the Appellants. | 

_Mr.D. R. Sawhney, for the Crown. 


< < Broadway, J.—Langar, son of Gehna and 
his.two sons,.Sheru and Ali have been 
convicted of. having catised the death 
of one Matalli and under-s. 302, Penal 
Code, have been sentenced to death. ` They 
have appealed and the case is also beféré 
us under s. 374, Criminal, ‘Procedure Ocde. 
The case is a fairly simple one and the 
allegation . for the prosecution is that Karam 
Ali, (P. W. No. 3), the brother of “Mutalli, 
a-man of -about “BO years of age, had lost 
his wife Musammat Fajjan some 15 yéaré 
or so ago. He had a daughter. named 
Musammat Satto, and some thres or four 
years prior to this occurrence Karam’ Ali 
had entered: into an arrangement with 
Sheru appellant by which he gave Sheru 
his “daughter; MusammatgSatto as wife, ‘and 
in exchange took from Sheru his. sister 
Musammat Fateh Bibi as wife.. . Shèrü 
and Musammat Satto lived together., and 
Musammat Fateh Bibi came to, Karam Ali’ 8 
house. Apparently owing’ to ‘the disparity 
in their ages Musammat Fateh “Bibi was 
not very happy with her elderly, husband 
and after staying with him fot .a short 
time returned to her father’s housé and 
has been-living with her father ever since: 
Musammat atto gave birth to adaughter 
who: is now some 24 "years of age, and Karam 
Ali has’ preverited Musammat Satto from 
returning to her husband Shern fòr the 
last two years or so on the ground that 
as she had been given to Sheru in ox- 
change,- he would not let- her go to Sheru 
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unless Musammat Fateh Bibi came and 
lived with him as.his wife. Matters were 
in this state on August 17, 1932, when it 
appears that at ‘méshiwela” somewhere 
between 2 and 3p. m., Musammat Batto 
happened to go down to Chaura Pattan of 
the Deg Nala to wash clothes. This Chaura . 
Pattan is about 15u karams from the vil- 
lage of Salehpur where the parties reside. 

Sheru arrived at this pattan . and asked 
Musammat Satto to return to him. She 
told him that she would not -go to his 
house until and unless his sister Musam- 
mat Fateh Bibi came to her father’s house. 

While they were’ quarrelling-over his‘ ques- 

tion, Mutalli, Musammat Satto’s uncle, ap- 

peared onthe scene and he and Sheru'ež- 
changed abuses. Musammat Fateh Bibi then 
appeared and proceeded to abuse Musam- 
mat Batto and Mutalli. Thereupon Mutalli, 


“who apparently had-a_stick in his hand, 


struck Musammat Fateb Bibi a couple of 


-blows *whick act on his- part was resentêd 


12), who 


by Sheru. Yaru, (P. (W. No. 
ferry about 


happened to arrive at. the 


+hat time . intervened and the matter ap- 


parently ended there. Mutalli returned to 
his house and, Sheru apparently. returned 
tehis own home. 


- According .to the ey: e-witnesses to the 
actual occurrence some six in number, 
Mutalli was in his house preparing to have 
his beard trimmed- by-(P. W. No. 7), Fajja. 
Karam Din, (P. W. No. 6) and Swar Shah, 
(P. W.. No.: 8), were ,at that time present in 
Mutalli’s havelt.. Suddenly the -three ap- 
pellants are. said to have made their 


appearance armed. with substantial lathis | 


and to. have proceeded to set on Mutalli, 
inflicting. three blows on his head, the first 


he being struck by Sheru. This blow 


felled Mutalli to the ground and Langar 
and -Ali are said to have struck him one 
a each on the head while he wasly- 

ing prone. Karam Ali, (P. W. No. 3) and 
PPE ME ee (P. W, No. 4) and Saleh 
Muhammad, (P. W. No. 5) are said to have ` 
been pr esent at the dera of Karam Ali 


.and Mutalli which is ‘close by, but sepa- 


rate from Mutalli’s residential house. They 
claimed to have heard the “rauwla”and to Have 
Hasténed across to Mutalli’s house where 
they arrived in time to see the whole at- 
tack on Mutalli, the first blow being struck 
by SHeri. It has been urged by Mr. 
Abdul Aziz on behalf of the appellants, 
that. these eye-witnesses . are unworthy of 
crédénce and that at. eee „three of; them 


aa 
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lages. He has urged: that the report was, this. connection reference was made to the 
made at 9 Pm., whereas the occurrence evidence of P.W. No. 10, Sadad. This 
is said to have takeh” place somewhere witness says that he happened to be pas- 
about 3 P. m. and the distance to be travers- sing through Salehpur on August 17 and 
ed from the village to the Police Station went into the house of the appellants where 
was only six miles. It has however to be he found Langar and Ali. He sat cown 
borne in ‘mind that Mutalli, had-to be car- and had a smoke with them and whi'e he 
ried-qn a cot the whole of that distance and wasthere Musammat Fateh Bibi came crying, 


that inasmuch as he was not dead, his-bear- 
ers would very naturally carry him with 
a certain amount of care: After due con- 
sideration of the learned. Counsel’s conten- 
tion-I do not think that'there has been any 
undue delay in the. making of the report. 
Mutalli was unconscious and continued 
unconscious till the morning of August 
20, when he died, The post mortem was held 
by Dr. D'Arcy; Civil Surgeon at Sheikhu- 
pura, whose evidence shows that he found 
three .contused wounds onthe head. There 
were no other marks ofinjury on the de- 
ceased’s body. The skull was extensively 
fractured, there being a compound com- 
minuted fracture of the right parietal and 
left parietal bones. A large piece.of the 
right’ parietal bone was driven into the 


substance of the brain causing compression . 


of the right hemisphere, while eight pieces 
of ‘bones from both parietal, bones: were 
lying loose. There can be no doubt that 
the blow given by Sheru -wasa very sub- 
stantial one. It was apparently delivered 
with very considerable force and the lathi 


and said that-she had been beaten by Mu- 
talli» Upon this Langarazid Ali both said, 
“we will-beat him.” Sadad advised them 
not to.do so, but soon.. afterwards Sheru 
arrived, caught hold of a dang and said 
that Mutalli must’ be killed before sun- 
set. The witness told them not to be foolish 
and went home, apparently leaving all three 
in the house. Now, if this story is correct, 
it would seem that whatever intention 
Sheru. may have had in his mind, Langar 
and Ali had not expressed any desire to 
do more than beat Mutalli in returr for 


‘the blow he had inflicted on Musazamat 


Fateh Bibi. There can-be no doubt that 
when a man strikes’ another on the head 
witha formidable lathi and fractures the 
skull, it may safely be assumed thet he 
intended to cause-such-.an injury as would 
be likely to cause death. That Sheru had 
this intention may, I think, ‘be safely as- 
sumed, but J do not think the sam: as- 
sumption can fairly'be raised ‘in the case 
-of his father and-brother. I therefore .consi- 
der that the offence committed by them falls 


used was: a very formidable weapon. In more:strictly. within. the purview of the 
-addition to-this there is the evidence of ‘second part-of s. 304, -Renal: Code and I 
P. W. No. 9 Qaim Din lambardar who “would therefore accept. this appeal so far 
says that Langar and Ali had'come to ‘as-they are concerned;and: alter their con- 
him at 9 r. m. at Kala Gujar on the -viction to one under 8, 304; part II and 
evening of August 17, 1932, and had told -sentence-each-of them to rigorous imprison- 
him that they had fought with Mutalli .ment:for a period of ten years. PNE 
and hit him with dangs and asked him to - In the case of. Sheru I.consider thai his 
intervene so as to bring about a com- -offencé-falls within the four-corners ofs. 302, 
promise. He said he was unable.to inter- Penal -Gode: -There äis no doubt. however 
fere and so they left him. Taking allthis he was smarting under grave provocation, 
evidence-.into consideration and. after giv- - that. he and ‘his wife Musammat Batto 
ing all possible weight to the arguments : had been living''on friendly. terms. appears 
of the learned Counsel, it seems to me ` to-be undisputed. and; but-for the att-tude 
that there can be no doubt that the story -‘taken-up by Musammat: Fateh, Bibi it ssems 
told by the prosecution is substantially cor- certain that, Musammat. Satto “and Eheru 
rect and that Mutalli met with his death would have-been:living:a happy. married life. 
ab the hands. of the three appellants more - He had-methis wife-at:the ferry and had en- 
or less in the manner stated by the eye- deayoured to persuade. her: to return to him. 
witnesses. It is worthy of note -that- the -Mutalli had interfered.and had abused him, 
appellants merely ‘denied having caused -and,-on the appearance of Musammat Fateh 
any injuries to Mutalli, but offered no ex- - Bibi.-and her interference in the metter, 
planation of any: kind -whatsoever of the -.Mutalli struck’. Musammat: Fateh Bibi, 
occurrence itself.’ ” Sheru’s- sister:, Owing: to the intervention 

Next, it was argued that the offence dis- of P. W. No. “12, Yaru, nothing further oc- 
closed by this-evidence did not fall within -.curred. then; but here: can be no doubt 
the ambitsot a: 302,-Penal-Code, and in-'that Sheru was:tinfluenced: by- what had 
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occurred and that what had had happen- 
ed amounted to provocation. Although, 
therefore, his offence falls under s. 302, 
Penal Code, I do not think it necessary 
to inflict the extreme penalty. In his case 
therefore, I would maintain the conviction 
under s; 302, Penal Code, but reduce the 
sentence to one of transportation. for life. 
’ Abdul Qadir, J.—TI agree. 

N ; Sentence reduced. 


pi 


PATNA HIGH COURT 
Criminal Revision Petition No. 327 
of 19338 
July 28, 1933 
: Fazu ALI, J. 
" PARMESHWAR SINGH—PETITLONER 
: Versus 
EMPEROR— Opposite Party 


` Arms Act (XLof 1878), s. 19 (ey—Servant in pos-'` 


session of master’s gun on behalf of master for a 
short time only—Offence, if committed. 4 

here the accused, the servant ofa license holder 
was in possession of his master’s gun on behalf of 
master who was away and who had left the place 
wheré the ¡accused was guarding his master’s money 
for a short time only : 

Heid, that the accused was not liable to be con- 
victed: bdbu Ram v. Emperor (1), and Sonaimathu 
Ambalam v. Emperor (2), referred to. 

Criminal Revision Petition from an order 
ofthe Additional Sessions Judge, Patna, 
dated May 20, 1933. 

Mr. Baldeo Sahay, for the Petitioner, 

Judgment.—The petitioner has been 
convicted ‘under s. 19 (e), Arms Act, and 
sentenced. to pay a fine of Rs. 5. The 
Magistrate who. convicted the petitioner 

-states in this judgment that the offence 
committed by him was of a most technical 
character. and he also says taat it would 
be a bad precedent . not to convict him, 
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however technical the offence committed by 


„im may be. - 

It is contended on behalf œ the peti- 
. tioner- that in the circumstances of the 
' case no 0ffence was really committed by 
him. It is conceded in the judgment of 
the- trying Magistrate that the petitioner 
is a servant of one Ramnandan Prasad 
- who possesses a license forthe gun which 
was found with the petitioner; that on the 
day in question Ramnandan Prasad had 
come to Barh.with a largesum of money 
amounting to Rs, 22,000 and that the peti- 
tioner was brought to. escort. the money. 
The trying Magistrate seems also to have 


- accepted the evidence of Ramnandan Prasad - 


that he had‘ gone toa temple and left the 
gun and some cartridges. temporarily in 
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charge of the petitioner who was guarding 
the money. In a case decided by the 
Allahabad High Court, Babu Ram v. Em- 
peror (l), it was pointed out that in 
certain circumstances the possession of a 
gun bya servant would be tantamount to 
the possession of the license-holder, and 
in my opinion having regard tothe peculiar 
circumstances of this case and to all the 
findings which have been arrived at in 
favour of the accused, the petitioner should 
not have been convicted. Mr. Baldeo Sahay 
points out that the petitioner has. been 
convicted of the offence under s. 19 (e) 
which cannot be established unless it is 
proved that the petitioner went out armed 
with a gun. He also cites the case, Sonavmathu 
Ambalam v. Emperor .(2), in which it has 
been pointed out that the cffence of going 
armed with a firearm is ccnsiderably 
narrower than ihe offence of being in 
possession merely of firearms. It is un- 
necessary to discuss these points because 
in the special circumstances of the case 
it is evident that the petitioner was only 
in possession of the gun on behalf of his 
master who was in Barh and who had 
left the place where the petitioner was 
guarding bis money for a short time 
only. 

I would allow this application, set aside 
the judgment of ihe court below and direct 
that the fine, if paid, be refunded. 

-N. Application allowed. 
(1) 87 Ind. Cas. 523; AIR 1925 All 396; 283AL J 
356; L R 6 A121 Cr; 47 A 606; 26 Cr LJ 937, 


(2). &7 Ind. Cas. 80; A IR 1825 Mad. £85; 48 ML 
J 319; 21L W 639; (1925) M W N 469. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1497 of 1932 
March 1, 1933. 
Jal Lat, J. 
ALLAH YAR—DEFENDANT— 
APPELLANT 
versus 
GHAZAN AND OTHERS—PLAINTIFFS—~ 
RESPONDENTS 
Custom (Punjab)~- Alienation—Land recorded joint» 
ly in names of brothers.or cousins at time of first 
settlement--Presumption of ancestral nature of prop- 


erty—Revenue record—Possession entered separate as 
malik gabza—Meaning of. i 


- When. a plot of land was owned, at the time cf the 
first settlement, jointly by persons who were brothers 


. or cousins, the presumption, in the absence of any 


indication that the land was the self-acquired prop- 
erty of the owners, is that it was originally held by 
their common ancestor: 
plied. . f S 
Where arévenue record contains an addition ip 


Hayat v. Rahman (3), ap- ~ 
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the entry to the effect that possession of the parties 
was separateas malik qabza, the addition means that 
in the particular case tne parties had separate pos- 
session for convenience of cultivation. 


Mr. M. M. Tufail, for the Appellant. 

Mr. M. Monir, for the Respondents. 

Judgment.—This second appeal arises 
out of a suit for recovery of land which 
it is alleged was gifted by Jahana to his 
sister’s son, The plaintiff is a grandson 
of Jahana’s real uncle. The District Judge 
has agreed with the trial Court in decreeing 
the suit. The only question that is argued 
before me relates to the ancestral nature 
of the property. In dealing with this 
question all that the learned District Judge 
says is as follows: 

“It is submitted in the petition of appeal that 
in the first place, the property is not proved to be 
ancestral, Although there is apparently no specific 
evidence on the record to show that the land was 
inherited by Jahana from Mubariz Khan the finding 
of the lower Court that it was, is a legitimate 
inference from the facts established and ample 
authority in case law has been cited.” 

The learned Judge did not proceed to 
discuss the case law orto state the facts 
on which this inference was based. The 
appeal therefore had to be admitted to a 
hearing. I have now heard Counsel on 
both sides and have referred tothe record 
and the judgment of the trial Court. In 
that judgment reliance is placed on three 
judgments of this court. Niamatv. Nura 
(1) and Bhan Singh v, Ram Singh (2) have 
no bearing on the present case. The 
rule laid down in the first case is no longer 
the -law according to the subsequent judg- 
ments of this cours and the facts con- 
templated by the 1931 case do not exist in 
the case because the name of the common 
ancestor is not proved to be mentioned in 
the pedigree table prepared at the earliest 
settlement which admittedly wasin 1862. 
Hayatv. Rahman (3) cited by the trial Judge 
however, covers the present case. In that 
case the following observation was made by 
the learned Judge: j 

“There is ample authority for the proposition that 
when aplot of land was owned, -at the time of the 
first settlement, jointly by persons who were brothers 

- tor cousins, the presumption, in the. absence. of any 

indication that the land was the selfacquired prop- 

_ erty of the owners, is thatit was originally held by 
their common ancestor”. 

In the present case there are no indications 
‘that the land was the self-acquired prop- 
‘erty ofthe owners. It has been establish- 
i ity 10 Ind. Cas. 335; 95 P W Rì911; 169 PLR 

(2) 131 Ind Cas, 634; AI R1931 Lah. 599;.Ind 
Rul. (1931) Lah, 490; 32 P L R 510. 
fl 122 Ind, Oas, 479; AL K 1930 Lah, 793; 31P LR 

i f 
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ed that, in the first settlement of 1862, the 
plaintiff's father Mirza and Jahana’s zather 
Nur Khan along with Fazal, brother of 
Mirza, were entered as joint owners hold- 
ing shares which they would have been 
entitled to, if the land has descendad to 
them fromthe common ancestor. The rule 
laid down in the 1980 case, therefore, fully 
applies to the present case. I have care- 
fully considered tke effect of an addition 
in the entry in the revenue record that 
possession of the parties was separate as 
malik qabza; it appears that the threas per- 
sons, mentioned abové were also entered as 
owners of the shamilat according tc their 
ancestral shares, The addition thet the 
possession was separate as malik gabza, 
therefore, merely means in this case that 
the parties had separate possession fo> con- 
venience of cultivasion, The decision of 
the courts below is, therefore, supported by 
the evidence and I dismiss this appea_ with 
costs. 

N. Appeal dismissed, 


—— — ` 


MADRAS HIGH COURT. 

Second Civil Appeal No. 108 of 1929, 

April 4, 1933. 
KRISHNAN PANDALAI, J. 
POTNURU SWAMY BABU— 
PLAINTIFF—ÅPPELLANT 
: VƏTSUS . 
Tas UNION BOARD, 
NARASANNAPETA—Dzranpant 
f RESFONDENT. 

Madras Local Boards: Act (XIV of 1920), 8. 225—- 
Suit for refund of tax illegally collected—Limitation 
—8. 225, whether applies. 

A suit against a Local Board for the recovery of a 
sum of money alleged to have been illegally co-lected 
from the plaintiff, with interest thereon falls within 
s.225 ofthe Madras Lozal Boards Act, as it stood 
before its amendment in 1940 and would be time- 
barred if brought more than six months after the 
date of the cause ofaction. The section is not ccnfined 
in its operation to suits for compensation and dam- 

“ages. 

The practice of construing Indian Statutes like the 
Madras Local Boards Act which are from time to 
time wholly repealed and re-enacted or exteisively 
amended by the language of those which they re- 
placed or of similar legislation elsewhere in India or 
England onan assumption that no change in the law 
was intended and thereby declining to give effect to 
the words is to. bẹ condemned: Henriette Muir 
Edwards v. Atto: ney-General of Canada (7), Narendra 
Nath Strcar v. Kamalbasini(s) and Ramanand: Koer 
v. Kalawati (9), referred to. Lakshmanan Chelti v 

_ Union Board of Devakottat (l), dissented from, 
Municipal Council, Dindigul v. Bombay Conpany 
Ltd., Madras (2), followed. Srinivasa v, HKathnasabu- 
patit (5) and Govinda Pillai v, Taluk Board, Kumbae 
konam (6), dietinguished, : = 
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The appellant mainly relies on Laksh- 
manan Chetti v. Union Board of Devakottai 
(1), where Madhayan Nair, J., held in Feb- 
ruary 1931, that the above section is applic- 
ablé only tō suits for compensation and 
damages; and also that.asuit for a declara- 
tion that a Union Board. is not. entitled to 
levy profession tax, and for recovery of the 
tax illegally collected is nota suit for 
compensation. or. damages ..and does not 
require, notice under, the section. -Although 
this decision was, not on, limitation but on 
-notice the reasoning would ,equally apply to 
limitation under the:section,;. As against 
this there is the decision of the late -Chief 
Justice.and Madhavan Nair; J., in Municipal 
Council, Dindigul, Vv. Bombay Company Lid., 
Madras, (2), in Aprilj. 1928, whera, in hold- 
ing thab a suit for - company’s tex illegally 
levied by the Dindigul Municipality is not 
. governed by the sir months’ petiod pré- 
scribed by s. 350 of the District Munici- 
Palities. Act -(V -of 1920) corresponding to 
8. 225 of the Local Boards Act XIV of 1920, 
both, learned, Judges .éxpressly. founded 
.themselves .on the words.. ‘suit for damages ' 
or compensation’. in s: 850-of. the former 
Act, but for which the- decision would have 
been. otherwise, The Chief Justice observed 
that, ne was, quite prepared to concede that 
if-an- action for money. had. and. received 

(1) 132 Ind. Gas 113; 60M LJ 600: 33-L W 532; 


(1931) M W N 428; A-I R 1931-Mad,520; Ind: Rul, 
(1931) Mad. €09. piensa: 


(2) 120 Ind. Cas. -867; 52 M 207; 28 L-W525; (1929) . 
M W N 225; AI R 1929 Mad; 409; 56 M L J 525; -- 
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sounds either a tort or implied : contract: 
in this country, it would: be within the 
words of s. 850 of Act V of 1920-and that: 
the plaintiff company would be time-batred; 
because, either form. of .such an action 
would obviously. be a suit for damages or 
compensation. within the meaning of the 
section.: He added, that.he was prepared to 
think that;if thejdraftsman had. not added 
the .qualification ‘for damages or compensa-. 
tion’,..ip that case the arrears, claimed 
could. not..be recoyered.: Madhavan Nair, 
J., discussing: the effect to be given to the 
words: ‘suit:for.damages or compensation: 
in. s. 350, said that the corresponding:s. 261 
(1) of the. old District Municipalities. Act 
IV of 1884 corresponding to s: 106.0f the 
Local Boards Act V of 1884 used.the words 
‘no: -action:shall be brought’ thus: bringing 
within its scope all descriptions of actions 
as under the English Law. He added that 
in. view. of the express. language. ‘suit for 
‘damages: or ‘compensation’: used “in.” the 
Indian enactment it was no-ise-diseussing 
whether the suit. beforé them sounded’ in 
contract or tort. It thus seems by ‘parity 
of redsoning that’ according to the then 
‘view. of both the learned’ Judges indfunicipal 
Council, Dindigul v. Bombay Company 
Lid:, Madras (2), the language of s~ 225:of 
the LoGal Boards Act, 1920; which is similar 
in generality of application to all -suits-to 
6. 156° of thé ‘Local Boaids Act ‘of 1884 
and in that respect differs from the-language 
Of 9..350° of the ‘District Municipalities Act 
‘of 1920 isnot to be confined tò stuits-for com- 
“pensation and: damages and that-this limit 
Was placed in s. 350 ofthe- District-Muti- 
“@ipalities Act, 1920, only on account ofthe 
“é¥press words above mentioned: ~ 

` But in the later case Lakshmanan Chetti 
v. Union Board of: Devakotiat- (t), Madha- 
‘yan Nair, J., held that, even without any 
words in the section which Hmit s.: 225:to 
_guits for compensation and- damages; ‘it-is 
to be limited as if these- words - were there 
and, understood as in the é6arlier-case.: For 
this he. relied on earlier decisions: on the 
-corresponding provisions of the Local. Boatds 
Act and: District Municipalities: Act-of 1884: 
Ameer Sahib Vv. Verikatarama (3), President 
of the Taluk Board, Shivaganga v. Nara- 
„yanan (4), Srinivasa v.. Rathnasabapathi (5) 
-and Govinda., Pillai, v. Taluk. Board, 
. Kumbakonam (6). :Having. so limited the 
- section .by words which are not found there 
_ (3) 16 M398, 
-1 (416M 317z,;3MLI12 . : 

(5) 16M474;3MLJ1%4.: — 0 

oo”! 4 Ind. Cas, 32; 32-M371;:19 ML J 333;4M LT 
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and which were considered the. deciding 
factor in Municipal Council, Dindigul v. 
Bombay Company Ltd., Madras- (2); he 
thereupon applied to the’ Local ‘Boards Act 
the doctrine ennuneiated- in-that-‘tase with 
tespect to District “Municipalities ‘that 
in India’a suit for money had and received 
is not one for compensation or damages 
but for an equitable remedy binding on‘the 
conscience of the defendant ex acquo et bono 
and, ‘therefore, is not’ governed by 8. 225 of 
the Local Boards’ Act. In ©. R. P. 
No. 1147 of 1928, in Atigust, 1932, Sundaram 
Chetty, J., followed: Lakshmanan Chetti v. 
Union Board of ‘Devakottat (1), and held 
that a suit for recovery of profession tax 
illegally ‘levied isnot governed by -the-six 
months limitation’ provided in 3.225 of the 
Local ‘Boards Act‘ Both because the’earlier 
case is a‘decision of a'Bench -and because 
the reliancé-on ‘the difference in- language 
emphasised therein ‘appears-to me ‘to be 
moré in accord with rules of statutory ‘con- 
struction, I ‘prefer to ‘foliow it.‘ ‘The -Privy 
Council Have -edndemned on‘more-than one 
occasion -the ‘practice of constriiing-Indian 
Statutes“like ‘the Madras Local Boards Act 
which are from time to time wholly-repealed 
and re-enacted or éxtensively amended by 
the language òf those which'they ré-placed 
oc of similar legislation ‘elsewhere in' India 
or-England >on an assumption that no 
change inthe law was intended -and thereby 
déclining to give’ effect ‘to ‘the words: 
Henriéita Muir Edwards v. Attorney-Gene- 
ral of Canada (7), Narendra Nath Sircar v. 
Kamalbasini (8) -and Ramanandi Koer v. 
Kalawati Kuer (9). -Ishall now refer tò the 
cakes. 


prescribed six months for actions brought 
for anything dore or purporting to be done 
under that Act. Allthat was decided was 
that it was: not the intention of the. Legis- 


z lature to allow Local bodies to appropriate 


the lands of private individtials ‘otherwise 
than under the Land Acquisition Act or 
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curtail therights of such individuals’ by cut- 
ting down the-peridd provided by the general 
law of'-limitation for'suits forland.. Is was 
held-that the.section only.:applied to suits 
for compensation claimed for wrongful 
acts ‘committed: under. colour of ‘the - Act. 
With’ the-gréatest respect to-the leerned 
Judges (Madhavan Nair and “Sundaram 
Chetty, JJ.) this decision is not in any 
Way-an authority. in support of the propo- 
sition that a suit for recovery of profession 
tax ‘wrongfully ‘levied under colour of- the 
Local Boards’ Act is: not ‘governed :.by 
s. 156-then under consideration.. On the 
contrary ‘the reference to Chunder. Sikhur 
Bandopadhya v. Obbohy Charan Bagch:. (10), 
Joharmal v: Municipality of Ahmedaagar 
(11) and Municipal Committee of Morada- 
bad v.: Chatri Singh (12), would. show that 


‘all “that-was decided following. these cases 


Was- that suits-for land. are not-within the 
section. Ihave little- doubt, if it had 
arisen’ for decision, the court would have 
held that :a-suitlike the present oneis within 
the section. 

- ‘Similarly-the suit:.in ‘President of -the 
Taluk Board, Shivaganga v. Narayanan.(4), 
‘was for an injunction against -a. Taluq 
Board: and a Union to-restrain ‘them from 
interfering with a wall which they threaten- 


` ed todemolish unless the plaintiff:removed 


it. The question was whether notice. of 
suit- as required ‘by s. -156 of -the -Local 
Boards Act wasnecessary-and it. was held 
that-the section applied “only to -suits for 
compensation and or -damages (i. e. to 
money claims in respect of acts -already 
done) and. that the principle.'of.the provi- 
sion for: notice is to: allow public kodies 
time for tender of amends to avoid-Etiga- 
tion and that it: did:noi-apply to suits for 
‘declaration of ‘title to- immovable prop- 
érty ‘and for’. an. injunction’ to restrain 
future ‘acts ‘interfering with-.such -vrop- 
‘erty. 

-- This: principle wes. again affirmed in the 
Full -Bench decision in Govinda - Pillai. v. 
Taluk Board, Kumbakonam-(6); which was 
decided ‘after s..156 was amended: by.Act 
VI of 1900: and it was‘held that a suit for 
injunction against interference with plaint- 
iff's.enjoyment of his land: is not within 
8, 156 and that néither the notice :ncr’the 
period ‘of limitation “prescribed ‘by - that 
section applied to Such ‘suits. The decision 
relied with approval on Mahamahopadyaya 
Rangachariar’ Ý.: Municipal Counci? of 

(10) 6 08. 
(11) 6 B 580. 
“(12)'1 A 269, 
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Kumbakonam (13), a case under correspond- 
ing s. 261 of the District Municipalities Act, 
1884 and quoted with approval the lang- 
uage of Subramania Iyer, J., ai p. 549*, 
teas referred to in cl. (1) of 8. 261 are by its 
very terms those which relate to acts ‘done or pur- 
porting to bedone’ whereas, a claim foran injunc- 
tion is with reference to what is apprehended will 
be done in the future.” : 

There is as little in this decision to support 
the proposition in Lakshmanan Chetti v. 
Union Board of Devakottat (1), as there is 
in the two decisions previously cited. 

The last case relied ‘on is Srinivasa v. 
‘Rathnasabapathi (5), a decision under s. 261 
of the District Municipalities Act, 1884. 
There the Municipality of Negapatam pur- 
porting to act under‘’a contract made with 
its lighting contractor forfeited a deposit 
nade by him for the due performance of 
the contract on the allegation of default. 
It was held that the contract was not one 
for which any special provision was made 
in the District Municipalities Act and could 
not be placed in a different category toa 
contract made with any private individual. 
The principle was again affirmed that the 
cases contemplated in s. 261 are suits for 
compensation and damages for acts done 
or purporting to be done under colour of the 
Act and not suits governed by the general 
law of contract. Therefore, the suit was 
governed by the ordinary law of limitation 
for compensation for breach of contract, 
With the greatest respect, this is the same 
principle which runs through similar legis- 
laticn in England and India and is refer- 
red to by the Chief Justice in Govinda 
Pillai v. Taluk Board, Kumbakonam (6) 
and lends no support to the view in Laksh- 
manan Chetti v. Union Roard of Devakottati 
(1), that where, as in this case, powers 
given to a local body to impose taxation 
are illegally exercised under colour of the 
Act governing that local body, a suit for 
the return of the sum wrongfully levied is 
not one in the words of s. 229 of the pre- 


sent Local Boards Act 
“on account of any Act done or purporting to be 
done in pursuance of execution or intended execution 


of this Act " 
The reference in some of the cases to suits 
for compensation and damages as the proper 
scope of the sections considered is to draw 
the distinction between money claims aris- 
ing out of acts already done under 
-eolour of the Act on the one hand and suits 
for land or for injunction for threatened 
injury or for things done de hors the special 
(13) 29 M 539. 
—*Page of 29 M—[Ed. 
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powers given by the Act on the other. The 
distinction was not between compensation 
and damages on the one hand and money 
had and received on the other. 

The present is not a suit for land, nor for 
an injunction against threatened injury, 
nor for breach of contract or other wrong 
dehors the Local Boards Act in which the 
Local Board occupies the same position as 
any other party; but it is for compensation 
in money with interest thereon for money 
exacted from the plaintiffs by a Local 
Board by a purported exercise of powers 
given by the Local Boards Act but in excess 
of them because done without observing 
the necessary formalities prescribed for the 
exercise of those powers. - The case falls 
exactly within the scope of s. 225. I am 
unable to see anything in the decided cases 
or in the language of the section as con- 
trasted with that of the corresponding s. 350 
of the District Municipalities Act considered 


‘In Municipal Council, Dindigul v. Bombay 


Company Ltd., Madras (2), which would 
justify the exemption of such a case from 
the operation of the section. In my humble 
opinion and with the utmost respect, I 
think that enquiry into the historical origin, 
in actual or imputed contract, of suits for 
money had and received and reference to 
the jurisdiction of Indian Courts being 
alike extended to equitable as to legal 
claims irrespective of their historical origin 
are irrelevant to the construction of the 
section in question and J think that to 
exclude such suits as the present from its 
operation would be to defeat the object with 
which it is framed to protect local bodies 
from long periods of limitation for money 
claims arising from irregular exercise of 
their powers and to give them a chance 
of tendering amends before a suit is 
brotght. 

The decision appealed from is right and 
the appeal is dismissed. 

A. Appeal dismissed. 


CALCUTTA HIGH COURT. 
Civil Appeals Nos. 26 and 66 of 1931. 
May 8, 1933. 
MITTER AND HENDERSON, JJ. 
NABIN KISHORI CHOUDHURANY 
— JUDGMENT-DEBTOR—APPELLANT i 
versus 
JAGNESWAR SANYALAND OTHERS — 
RESPONDENTS. 
Companies Act (VII of 1918), ss. 171, 218—Frau- 
dulent preference, meaning of—Tests to determine if 
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there has been fraudulent 
one creditor under mistaken fear that otherwise 
company will go into liquidation—Whether fraudu- 
lent preference—Company going into liquidation after 
assignment of decree—Execution—Objection by judg- 
ment-debtor that execution is incompetent for want of 
leave of court—Maintainability—Civil Procedure 
Code (Act V of 1908), s. 47—Question between decree- 
holder and representative—Whether one within s. 47— 
Appealability. 

In order to ascertain whether there has been 
‘fraudulent preference’ under s. 231, Companies Act, 
it must be seem whether the act is one done by free 
will and volition. The preference should be volun- 
tary and not brought on by pressure. 

Where an assignment is made in favour of a parti- 
cular creditor under the impression that unless that 
particular creditor is paid, the company will go into 
liquidation, there cannot be said to bean overriding 
intention to prefer andthe preference cannot be 
said to a fraudulent preference within the statute: 
Sharp v. Jackson (4) and Sime Darby & Co. v, 
Official Assignee (5), referred to. i 

Where a decree is assigned by a company which 
since goes into liquidation and the decree is sought 
to be executed, it-is not open to the judgment- 
debtor to object thatthe execution proceedings are 
incompetent on the ground of want of leave from 
court when the judgment debtor has raised no such 
objection in the first court ard the assignor company 
does not press the objection. 

Quere —Whether a question that arises between 
a decree-holder and his representative in execution 
proseedings is one within the scope ofs. 47, Civil 
Procedure Code and whether an appeal lies from an 
order deciding such question: Magan Lal v. Doshi 
(1), Bhagabati v. Banwari Lal (2) and Bommanapati 
v. Chinta Kunta (3), referred to. 


Civil Appeals against the original 
order of the Second Court, Sub-Judge, 
Pabna, dated September 19, 1930. . 

Messrs. Bejoy Kumar Bhattacharji, Dinesh 
Chandra Roy, Nirode Bandhu Roy, Atul 
Chandra Gupta and Satya Ranjan Majum- 
dar, for the Appellant. 

Messrs. Narendra Chandra Bose, Bires- 
war Bagchi, Jotindra Nath Sanyal and 
Bejali Bhusun Sanyal, for the Respondents. 


Mitter, J.—(In No. 66) This is an ap- 
peal on behalf of the Pabna Dhanabhan- 
dar Oo.: Ltd. (in liquidation) against the 
order of the Subordinate Judge of Pabna 
dated September 18, 1930, by which he 
disallowed an objection of the appellant to 
the assignment of a decree made by the 
said company in favour of {the respondents. 
A preliminary objection has been raised 
to the hearing of this appeal. In order 
to understand the soundness or otherwise 
of thepreliminary objection it is necessary 
to state a few salient facts. The Pabna 
Dhanabhandar Co. Ltd., had a decree 
against the judgment-debtor Nobinkishori 
Chaudhrani and another. The respondents 
had certain deposits in the company. On 
June 5, 1929, «they conveyed the decree 


preference—Payment of 
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to Jagneswar.Sanyal, the respondents to 
the present appeal. On July 8, 1929, an 
application was made by one of the cre- 
ditors of the bank for winding up. On 
‘November 18, 1929, the High Court, onits 
original side, passed the winding up order. 
On July 5, 1929, the respondents’ assignee 
applied to execute the decree. The petition 
for execution is tobe found at pp. 35and 
37 of paper book in M. A. No. 26 of 1931. The 
liquidators of the bank put in a petition 
of objection to the assignment (see p: 1 of 
paper book 66 of 1931) and a miscellan- 
eous case was started. The objection in 
substance was that the transfer was a 
fraudulent preference and is not valid. 
The Subordinate Judge negatives this 
objection of the liquidators and it is against 
that order that the present appeal has been 
brought. It issaid that there is no appeal 
to this court as the question arises bet- 
ween the decree-holder and his representa- 
tive. The appellant contends that s. 47, 
cel. 3, Civil Procedure Code, is wide enough 
to cover such a question and an appeal 
would therefore lie, The respondent. has 
relied on several cases in support of the 
preliminary objection. There isa decision 


of Sir Lawrence Jenkins inthe case of 
Magan Lalv. Doshi (1), where the learned 
Chief Justice of Bombay was of opinion 
that a question between the judgment- 


debtor and his representative is not a ques- 
tion between the party in suit and his 
representative within the meaning of s. 244 
of the Code of 1882. A similar view has 
been taken by Banerjee, J., in Bhagabati 
v. Banwari Lal (2), On the other hand the 
appellant has relied on a decision of the 
Madras High Court in the case of Bom- 
manapati v. Chintakunta (3) in support of 
the oppcsite view. It is not necessary to 
decide finally on the preliminary objection 
as weare of opinion that the appeal should 
fail on the merits. 

It appearsthat by a resolution of the 
share-holders and depositors of the company 
passed on February 28, 1926, ib was resolved 
by the majority that if a depositor hap- 
pens to be a debtor then the said sum 
may beset off and that the bank should 
not: go into liquidation and that every 
attempt will be made to sellit. OnMarch 
7, 1925, there was another resolution ina 
special general meeting of the share-holders 
and, depositors of the Pabna Dhanabhan- 
dar Co. Ltd., and it was resolved by a 

(1) 25 B 631; 3 Bom. L R 255. 

(2} L Ind Cas, 416; 31 A 82;6 ALJ 71, 


(3) 26 M 264, ra 
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majority that -any-- dan shall be com, 
petent to, have his dues: set off against the 
debt of any debtor, andon March 14,1926, 
at a meeting of ‘the directors this resolu- 
tion was-confirmed.- It is argued by-the 
appellant that- an -attempt by the directors 
„and. depositors of-making an-arrangement 
or set-off ‘can‘only be done under s: 153, 
Companies Act.-This special procedure was 
not followed in‘the--present--case and that 
therefore the resolutions are ultra vires. 

It is tobe noticed- however'that this ‘ob- 
jection was not, taken, in the -petition of 
objection ot the-liquidators- and nothing 
was said‘with-regard tothe regularity- or 
otherwise of the meetings of the bank, We 
“are, unable. therefore to give effect to. this 
objection raised for the- firsttime iùn- -appeal, 
If the objection-had ‘been teken in the 
court below- some answer might-have-been 
forthcoming.’- The. meetings of the share- 
holders ‘were convened with: -notice to- all 
the--share-holders and if some of them 
did not -choose to appear- they- must beheld 
to be bound by theresolùtion. - passed - by 
by majority, It is not argued-that the assign- 
ment is hit. by the provisions -of-s. - “231, 
Companies “Act, and must be deemed to 
be a fraudulent preference. 

The test of fraudulent preference has-been 
laid down authoritatively in -several -deci- 
sions and it is said that the use of the 
word “preference” implies an -act of free 
will and that would by itself make if 
necessary to, consider whether pressure 
had or had not been used: See Sharp v, 
Jackson (4)., It has been argued in this 
case that the , Subordinate -Judge was 
wrong in holding that there was pressure 
from’ the creditors -seeing thatthe notice 
given on January’9, 1929; (Ex. E) referred 
fo a realization of current deposits and 
deposits without interest of a much smaller 
sum than Rs. 23,000 for which the assign- 
ment of the decree was made and that a 
fixed deposit for two years of - Rs. 5,000 


had not become due on May "14, 1999, ‘the. 


date of-Ex.B. ‘The test’ is whether there 
was an overriding intention to prefer one 
particular creditor or creditors even if. the 


bank had- committed the mistake of mak-. 


ing the assignment in favour of a parti- 
cular creditor under the impression. ‘that 
unless that particular creditor- was paid 


the company would gointo liquidation. It- 


cannot be-said that the. act was done by 
the: -company’s free will-and volition. We 
are of opinion therefore that the Subordi- 


(4) (1899) A 0419; 68 LJ Q B 868; 6 Manson 264; 
5T L R418, - i 
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nate Judge was right in holding that there 
was real pressure when the company made 
the assignment as opposed to colourable 
pressure. 

The test is, as has been laid down by 
the Privy Council ina recent case of Sime 
Darby & Co, 7. Official Assignee (5) that 
where the proper inference to draw from 
the facts was that the dominant motive 
actuating the debtor was that in making 
the transfer to his credifor he, the 
debtor was doing what he felt himself 
bound or compelled to do, the case 
is not of fraudulent preference within the 
statute.. Here the object of the company 
was to save the company from liquidation. 
For all-these reasons the appeal must be 
dismissed. There will be no order as to 
costs. 
ieee from Original Order No. 26 of 
1981. 


- This appeal is on behalf of the 
judgment-debtors and arises out of proceed- 
ing takenin connection- with the assign- 
ment of a decree with reference to which 

the facts have been stated in the judgment 
which we have just delivered in appeal 
from Original Order No. 66 of 1931. Itis 
not therefore necessary to recapitulate the 
facts in this appeal. The objections taken 
on behalf of the judgment-debtors are 
three in number. In the first place it is 
contended that the proceedings relating 
tothe execution should not have been 
allowed to go on in view of the pro- 
visions of s. 171, Companies Act, which 
require. that leave must be obtained 
after a winding up order has been made 
to -commence any suit or other legal pro- 
ceeding against the company. It is con- 
tended on behalf of the judgment-debtors 
that such leave not having admittedly been 
obtained the execution proceedings cannot 
goon. Itappears however that this objec- 
tion -was not taken by the judgment-debtors 
in the -court of first instance and this 
objection, in our opinion, does not lie in 
the mouth of the judgment-debtors. Thé 
objection-was taken. by the Pabna Dhana- 
bhandar Co. Ltd. (in liquidation) but 
was disallowed by the court of first in- 
stance. Whether it was abandoned or not 
it does not appear, but it was not pressed 
inthis court bythe Pabna Dhanabhandar 
Co. Ltd., fin liquidation). It would not 
be right in our view that the judgment- 
debtors not having taken the point in the 


(5) 107 Ind, Oas. 233; A I R 1928 P 077; 30 Bom 
L R 290; 54 ML J 337: 47 OL J 339; I L T40 -Cal 


- 104; 27 LW 744(P Q). . 
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court below should ‘be allowed’to raise'thi- 
contention now. . The irregularity- -com- 
plained of is- an ‘irregularity in the -matter 
of: procedure and it does ‘not matter. to 
the representatives of the judgment-debtors 
whether they pay the money to the Pabna 
Dhanabhandar Co.: Ltd., or ‘to ‘their as- 
signees. There is- therefore no substance 
in this objection. aa 
-The-second objection turns: on the -con- 
struction of the compromise decree at p. 4 
of the paper book. It-is argued that as no 
time was given.for the-payment of. the 
second and the third ‘instalments of 
Rs.-6,663.and that in these circumstances 
the decree should ‘be liberally construed’ 
and it should. be -held- that those sums 
have not yet become due, that would‘be a 
very unreasonable -construction to put’ 
upon the -decree. ‘The decree recites that 
the plaintiff will receive in four equal in- 
stalments a sum of Rs. 6;663 the first 
instalment being payable: in December 
1928 and-the last instalment in December 
1931. It is obvious that what was intended 
was that the other two instalments were 
payable -in December 1929 and in 
December 1930 respectively and. the execu- 
tion proceedings have been started in 
July 1930 after the third instalment had 
fallen due. There ‘is therefore no ‘substance 
in this objection and it was not. even 
raised in the court below. It was admitted 
that the third instalment fell due. 

The last objection is founded on the 
provisions of s, 67, Transfer of Property 
Act, read with s. 99, as it stood before the 
amendment of the act by which s. 99, was 
repealed. It is said that from the pro- 
visions of para. 4 of the consent decree at 
p. 4 of the paper book it is clear that the 
execution proceedings could not terminate 
in the sale of the properties mentioned in 
para. 4 unless a suit was brought as 
contemplated by s. 67. This point was not 
taken in the court below nor wasit taken 
originally in the grounds of appeal, but 
that ground was served on the respondent 
only a short time before the hearing of 
the present appeal. It appears clear-also 
from para. 3 of the petition of compre- 
mise at p.4 of the paper book that thers. 
was a distinct provision that the plaintiff 
would be at liberty to proceed against the 
defendants by executing the decree, There 
does not seem to be any substance in this 
objection. The result .is that all the three 
objections urged in this appeal fail and 
the appeal must be dismissed with costs. 
The respondents are entitled to get costs 
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from the judgment-debtors appellants 
We assess the ‘hearing: -fee at five gold 
mohurs. 
Henderson, J.—I entirely agree. . 
N. ; _. Appeals dismissed. 


——_ e 


LAHORE HIGH COURT. 
“Civil Revision Petition No. 45 of 1933. 
June 16, 1933, 
CURRIE, J. 
‘MENGHA RAM AND OTHERS— DEFENDANTS 
— PETITIONERS 
i versus 
DHOMA RAM-RAM CHAND AND ANOTHER 
— PLAINTIFFS— OPPOSITE PARTIES. 

Punjab Courts Act (VI of 1918), s. 44—Lower Court 
having jurisdiction to -determine if appeal is.barred— 
Revision from decision, if lies. 

Where the lower Court has jurisdiction to detet- 
mine whether’an appeal is batred or not, no revision 
is competent from such decision. Whether the 
decision is rightor wrong is.immaterial, 

` Oivil Revision Petition from a decrea. 
of the Senior Sub-Judge, Lyallpur, dated 
October 26, 1932. 

Mr. Nanak Chand, for the Petitioners, 

Mr. Kedar Nath Chopra, for the Opposite 
Parties. i 

‘Judgment.—This is.. an application 
for revision of an order of -the 
Senior Subordinate Judge, Lyallpur, dis- 
missing an appeal, -pieferted before him, 
on the.ground that it was. barred by limi- 
tation. For the applican‘s it is urged that 
the interpretation put upon the rules for 
the supply of copies contained in rules and 
orders of High Court, Vol. 4, Ch. 17 (c), 
para 5, is erroneous, For-the respondent it 
is urged that no revision lies and ‘reference 
is made to Amir Hossain v. Sheo Baksh (1), 
in which it was-held that the-only question 
in the case is whether the lower Courts, in 
the exercise. of their jurisdiction, acted 
illegally or with material irregularity. It 
is clear in the present case that the learned 
Subordinate Judge had jurisdiction. to 
determine whether the appeal was barred 
by limitation or not. Whether this deci- 
sion was right or wrong is immaterial. J, 
therefore, hold that Iam. unable to inter 
feie and dismiss the application. ‘In: view 
of the pecnliar-nature of the case, I leave 
the parties to bear their own -costs. 

N. Application dismissed. 


(1) 110 6; 11 I A 287; 4 Sar. 559 (P ©). 
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OUDH CHIEF COURT 
FULL BENCH 
Civil Reference No. 1 of 1933 
November 1, 1933 

Raza, BISHESHWAR NATH AND Suita, JJ. 

MUZAFFAR HUSAIN—PLAINTIFF 

. VETSUS 
SHARAFAT HUSAIN AND oTHEzs— 
DEFENDANTS 

Stamp Act II of 1899), s. 2 (15) —Suit for partition— 
Compromise decree unstamped, whether “instrument 
of partition"—Whether chargeable under Art, 45 of 
Sch. I. 

Where in a suit for partition, the Civil Court 
passeda decree based on a compromise filed by the 
parties and the decres was not stamped: - 

Held, that the decree should be treated as a final 
order for effecting a partition, though the decree 
was based on} the compromise; and that being 
made by consent of parties, it was also an instru- 
ment whereby co-owners agreed to divide property 
in} severalty and would fall within the meaning of 
“Tostrument of Partition’ under s. 2 (15) and is 
chargeable with stamp duty under Art 45 of Sch. I, 


‘Stamp Act. 


Civ. Ref. made by the Chief Inspector 


of Stamps, U. P. 


-' Mr. G. H. Thomas, Government Advocate, 


for the Crown. 
Mr. Iqbal Ali, for the Plaintiff. 
` Mr. K. N. Tandon, for the Defendant. 


Judgment.—This is a reference under 


s.57 of the Stamp Act (Act No. IT of 
1899). 

The facts of the case are as follows: - 

Muzaffar Husain broight a suit against 
Sharafat Husain and others for partition 
of his half share in certain houses in 
Pihani in the District of Hardoi. His 
allegation was that the property was the 
joint property of the parties. 

The defence was that the property had 
already been partitioned by an arbitrator 
appointed with the written consent of the 
parties. ; 

It was a contested suit and was eventual- 
ly compromised on July 29, 1932. The 
‘suit was decreed in terms of the com- 
promise on August 2, 1932. The plaintiff 
was decreed possession over a parb of the 
property which was allotted to him under 
the compromise, and the defendants were 
allowed to retain the remainder. The 
decree thus passed by the learned Sub- 
ordinate Judge of Hardoi was not stamped. 
Tt was not tieated as an “instrument of 
partition” within the meaning of s. 2 (15) 
of the Stamp Act. Had it been treated as 
an “instrument of partition”, it ought to 
have been stamped as required by Art. 
45 of Sch. Lof the Stamp Act: 

-~ The Board of Revenue has referred the 


NIZAM DIN V, GODAR 


` —Burden of proof—Record of Rights, 


Į 


14610 


following question to this court unders, 57 
of the Stamp Act. - : 

Is the decree in question chargeable as 
a partition deed under s. 2 (15) of the 
Stamp Act? 

. We have examined the record and heard 
the learned Counsel on -both sides. In our 
opinion the question mentioned above should ` 
be answered in the affirmative. We think 
the decree passed by the Civil Court should 
be treated as a final order for effecting a 
partition. It is true that the decree was 
passed on the basis of a compromise filed 
by the parties, but the fact remains that 
it was passed in a partition suit, and had 
the effect of allotting a specific portion of 
the property to the plaintiff as his share 
in the property. The conclusion at which 
we have arrived is supported by a decis- 
ion of the Madras High Court in Thiruv- 
engadathamiah v. Mungiah (1). As pointed 
out in that case, a decree reciting a 
“razinamah’ made by consent of parties, 
allotting specific properties to the several 
parties, and directing other parties to 
deliver possession, is chargeable with stamp 
duty under Art. 45 of Sch. I as a final 
order effecting partition within s. 2 (15). 
Being made by consent of parties, it 18 
also an instrument whereby co-owners 
have agreed to divide property in severalty, 
and falls within the first part of s. 2 (15). 

We take the same view, and hence we 
decide the question in the affirmative. 
Answered in affirmative. 


v. 
(t) 12 Ind, Oaa. 775; 35 M 26: ( 911) M W N 5.6. 


PRIVY COUNCIL 
Appeal from the Lahore High Court 
October 13, 1933 
Lorp ATKIN, LORD MAOMILLAN, LORD WRIGHT, 
Ste Joan WALLIS, AND SIR GEOkGE LOWNDES. 
NIZAM DIN AND OTJERS —APPELLANTS 
versus 

GODAR AND OTHERS — RESPONDENTS 

Punjab Land Revenue Act (XVII ‘of 1887),8. 44— 
Mortgage—Redemption—Sale of equity of redemption 
entry in— 
Presumption. . 

The plaintiffs instituted a suìt for passession of 
the land in dispute, by way of redemption of a 
mortgage which their predecessor-in-interest had 
effacted by means of a registered deed in favour of 
the predecessor-in-interest of the defendanis. The 
defendants pleaded that some years after the execu- 
tion of the mortgage deed the plaintiffs, who had in 
the meantime succeeded to the equity of redemp- 
tion, had transferred the equity of redemption by an 
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oral sale to the predecessor-in-interest of the defend- 
ants, acd that mutation had thereupon been effected 
in favour of the latter. The order of the Revenue 
Officer sanctioning the mutation, stated that the 
plaintiffs had appeared before him and had admit- 
ted the sale and the receipt of consideration in respect 
thereof, The mutation was givenefiect to in the 
subsequent Records of Rights: - The present suit 
was instituted nearly 30 yearsafter the date of 
the mutation, and the plaintiffs alleged that they 
‘had neither sold the equity ofredemption, nor ad- 
mitted the sale thereof, and that they had no know- 
ledge of the mutation proceedings and of the entries 
in the subsequent Record of Rights, till withina 
short time of the institution of the suit : 

Held, (L) that under s. 44 of the Punjab Land 
Revenue Act there wasa statutory presumption that 
the entries in the Record of Rights were correct, 
and that the plaintiffs, in order to succeed, must 
establish that the mutation order was afalse docu- 


ment. 

(2) that the mere fact that the patwart had com- 
mitted some irregularities in submitting the report 
on which the order of mutation was passed, was 
insufficient to displace the ` presumption that arose 
under s. 44 of the Punjab Land Revenue Act and 
that in the absence 'of definite proof that the order 
of mutation itself was false, the plaintiffscould not 
be held to have discharged the burden that lay upon 
them, and that their suit must, therefore, fail. 


a 


Chaudhri Zafrullah Khan, for the Appel- 
lants 
Dr. Columbose, for the Respondents 


Sir John Wallis.-The only question 
inthis appeal is whether in 1891 or 1892 
one Gharib, who was then sub-mortgagee 
in possession of the suit lands and is now 
represented by the defendants, acquired the 
equity of redemption which was then vested 
inthe plaintiffs as sons of the deceased 
mortgagor. The defendants set up this 
purchase in answer to the claim for redemp- 
tion in the present suit filed by the plaint- 
iffs in 1920, and the Subordinate Judge cf 
Lahore holding that there were no sufficient 
reasons for questioning the sale, dismissed 
the suit. This decree was reversed by the 
High Court of Lahore,and the ‘defendants 
have appealed. 

As Gharib and his descendants, the pre- 
sent defendants, have been recorded as pro- 
prietors of the suitlands ever since 1893 in 
the annual jamabandi statements, and were 
also so recorded in the village Record of 
Rights prepared after the settlement of 1911 
—1912,a statutory presumption arises under 
s. 44 of the Punjab Land Revenue Aci 
XVII of 1887), that the aforesaid entries 
care correct. They weré admittedly based 
on anorder in the mutation register signed 
by the Revenue Assistant, and dated 
February 4, 1892, in which it is stated that 
the plaintifis had appeared before him and 
admitted the sale and receipt of the con- 
‚sideration, ad in which mutation was 
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ordered in favqur of Gharib the vendee. It 
was also stated that-Rupa Mall the mort- 
gagee, also appeared, and admitted the 
receipt of the mortgage debt due to him 
and that Bhamba the lambardar, or village 
headman, also approved the above facts, 
The plaintiffs, therefore, cannot succeed 
without displacing this sale, and the onus 
onthem is the heavier, because the title of 
the defendants as recorded proprietors since 
1893, hasstood unchallenged until the insti- 
tution of the present suit in 1920, when the 
vendee and the officials whose names appear 
in the mutation proceedings, were dead and 
the alleged vendors who sue as plaintiffs, 
were the sole survivors. 

The suit landsconsist of a three-quarter 

undivided share of 2,440 komals 3 murtals 
in the village of Qutba inthe District of 
Lahore, and at the beginning of 1883 be- 
longed to one Shaman. "s : 
_ On January 21, 1883, Shaman sold them 
for Rs. 4,000 to the defendants’ ancestor 
Gharib, who was a Zaildar anda man of 
‘position, but did not reside in the village or 
own any landinit. He was at once sued for 
pre-emption by Rama, one of Kamboh land- 
owners in the village, and by Ala, the 
plaintiffs’ father, a landowner belonging to 
another tribe. He did not contest Ala’s suit, 
and Ala accordingly pre-empted him and 
became the owner of the suit lands, Rama's 
suit being apparently dismissed. : 

On June 13, 1884, Ala borrowed Rs 4,000 
from Rupa Mallon simple mortgage of the 
suit lands, and on May 22, 1886, mortgaged 
them usufructuary to Rupa Mall for 
Rs. 9,000, and on January 4, 1887, Rupa 
Mall sub-mortgaged them for the same sum 
to Gharib, who thus came into possession 
as usufructuary mortgagee of the lands of 
which he had been deprived by pre-emption. 
The Kamboh Rama then filed another suit 
for pre-emption, this time against Ala join- 
ing Rupa Malland Gharib, which was dis- 
missed. In his evidence in that suit Gharib 
stated that the suit lands were then worth 
Rs. 15,000—Rs. 16,000, and that was why so 
many people were after them: : 

That this was one of the most important 
holdings in the village may be gathered 
from the fact that in the suit for partition of 
the shamilat or common lands of the village 
to which Gharib’s’ heirs in possession and 
the plaintiffs were parties, Gharib’s heirs 
were awarded a 6 annas or three-eighths 
share of the common lands as proprietors 


of thisholding, the plaintiffs being award- 


eda 1 anna or one-sixteenth share as pro- 


„prietors of the holding which had belonged 
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to their deceased father Ala, when he pre- 
empted Gharib. The proprietary interest 
in the suit lands which the plaintiffs had 
inherited from their father Ala, even though 
subject to a usufructuary mortgage for 
Rs. 9,000, could not have ‘been a matter of 
indifference to the plaintiffs, as it was 
calculated to enhance their position 
jin the village, .and might at : any 
time become very valuable if there 
was a rise in prices, It is, therefore, very 
‘difficult to accept their story that they re- 
mained unaware that Gharib andhis des- 
cendants were the registered proprietors ever 
‘since 1893 until the institution of this suit as 
alleged in the plaint, or until a few years 
before that time as-stated in their evidence. 
‘The story that their -ignorance -was due 
‘to-absence from the village, as-observed by 
the Subordinate Judge, is disproved -by the 
fact that in the deeds to which they were 
„parties during this period they are des- 
<eribed as residents in the village. Again, 
the fact that the defendants were the 
registered proprietors ‘would receive the 
utmost publicity in the proceédings dt the 
settlement on which the Record of Rights 
was based; and they were so- recorded 
without challenge in that record. From that 
‘time their position must have been a matter 
of notoriely inthe village. Indeed, seeing 
‘that they were unwelcome ‘intruders who 
had acquired one of the most important 
properties in the village, it was” probably 
common knowledge ever since ‘the jama- 
bandi statement of 1893. 

As already statedin the partition suit the 
plaintiffs made no claim to the 5 annas 
‘share ın the common Tands, which was 
-awarded to the defendants as ‘propriétors 
of the suit lands. 
> It is suggested in the written statement 
that this suit is à third-attempt on the part 
of Kamboh proprietors in’ the village, to 
acquire the suit lands for their own tribe, 
and some-colour is given to this suggestion 
‘by -the admission of “Lakha, the third 
plaintiff, in ‘his evidence that the Kambohs 
asked the plaintiffs to bring the euit and 
are financing it, and by the fact ihat one 
of the plaintifis compromised the ‘case and 
abandoned the appeal to the High Court 
against the dismissal ofthe ‘suit, and that 
the guardian of the minor ‘sons of another 
‘plaintiff was only prevented from taking 
the same course by the'refusal of. the High 
‘Court to sanction’ the compromise prior to 
‘the hearing of the appeal. l 
=. In their “plaint, which ‘was filed-on 
“February 24, 1920, -the plaintiffs, after 
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alleging that for four years the defendants 
had been ‘putting off their claim to redeem 
‘with evasive answers, stated that it was 
only in the month of September, 1920, 
“when they obtained copies of the reyenue 
‘papers for the purpose of instituting this 
suit, that they came to know that the def- 
endants and their ancestors: had by making 
a wrong statement got their names entered 
as proprietors instead of mortgagees. They 
said they were poor and indigent while the 
defendants were the descendants of a 
Zaildar, and that the defendants “ got -the 
‘above-mentioned entry 'made in the revenue 
papers by dint of their personal influence 
and pressure,” thus entirely ‘ignoring the 
mutation order of February 4, 1892. 

` The defendants in their written state- 
ment denied that they or their ancestor, 
‘Gharib, had made any wrong statement, and 
alleged that the plaintiffs had sold the 
“suit: lands to Gharib and had appeared 
before the attesting officer and admitted 
the sale when mutation was ordered in 
favour of Gharib- on February 4, 1892. 
They also alleged that the defendants by 
their: acts and words had subsequently ad- 
mitted the sale,.and that the defendauts 
‘had been continuously shown as owners in 
‘the revehue papers ‘ever since 1892, and 
had been in possession of the suit lands as 
proprietors to the knowledge of the plaint- 
iffs and without any objection being taken, 
and that the plaintiffs were es.opped from 
‘disputing the sale. 

In their replication the plaintiffs denied 
that they had got mutation of names effected 
in the name of the defendants or their 
‘father, and alleged that the mutation pro- 
céedings on which the defendants relied 
- had been taken on the basis of wrong 
“statements.” In their grounds of appeal 
to the High Court the plaintiffs wentz-fur- 
ther, and alleged that the mutation-proceed- 
ings were fabricated and false “entirély, 
and no proof of the defendants’ title as 
‘owners. 

‘In their ‘Lordships’ opinion the plaintiffs 
‘in order to ‘succeed must establish that 


‘the mutation order is a false document. 


The denial of two of ‘the plaintiffs in their 
‘evidence that they were present and ad- 
mitted the sale and receipt of consideration 
is worthless, and the question must be 
‘whether an examination of the révenue 
records exhibited in the case affords suffi- 
‘cient reason for coming to that: conclusion. 
‘There is no, apparent ‘irregularity in the 
“mutation-order itself, but reliance is ‘placed 
“on certain ‘alleged: ‘irregulafities’ of “the 


fies 
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village patWwdri in siibmitting- the report 
on which the order’ is based, and -also on 
the fact that’ effect was not given tó if *as 
it should havé been in the jamabandi statė- 
ment of 1892, but “only in the -jamabandi 
statement ‘for the following ‘year: The 
Subordinate ‘Judge: has" found that ‘the 
mutation order is “ quite above suspicion,’ 
and the learned Judges-of the High Court 
have not found affirmatively that it is false, 
but onlythat having regard: to the suspi: 
cion arising out of the irregularities already 
mentioned and other circumstances, thé 
defendants have failed to prove it. 


The practice as regards. these mutation 
orders, as appears from, the numerous 
exhibits inthe case, was for the patwari 
‘on being notified of any devolution of land 
in the village by death or transfer to fill 
in a form- setting out the entry. in the last 
jamabandi statement and the entry. to. bê 
substituted for it, atid to put up this form, 
with his report, before the Revenue Officer, 
whose duty it wasto make the order for 
mutation. The papers so put up for orders 
in each case are numbered consecutively, 
and are included in the mutation register, 
together with the orders. passed upon them 
by the Revenue Officer. The first, alleged 
irregularity is that Application No. 46 with 
teference to this.sale is dated December 
15, : 1591 while several applications beat- 
ing earlier numbers were.not completed and 
signed until January 20, 1892. Thé sécotid 
irregularity is that it states. incorréctly tliat 
the vendors, the present .plaintiffs,” were 
recorded: in the previous jumabandi ds 
mortgagors of the suit lands, : whereas. Ap- 
plication .No.. 40, . which ‘was completsd 
and- signed on January 20, Was then 
pending for mutation’ in. the plaintifis’ 
fayour of all the lands in the village which 
shad -peen registered in the previous 
‘jamabandi ‘in the. name of Ala, their 
deceased fathér, including the suit lands, 
and the mutation order in féespeet of it 
was not made.until August 24, 1892, ` 

As regards -Application ‘No: 46, as.the 
learned-Judges.. say- that the.date, Decem- 
ber 15; 1891, -wasi clearly . an -interpolation 
added :after:the:‘completion..of. the report, 
it may safely “be -inferred. that. No. ..46 
-was £ightly numbered, but- was antedat- 
ed,and.that theioral sale now io question 
was:reported' to: thewatwari about -or after 
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respect of the oral. sale ‘effected: with the 
plaintiffs made “promptly for. fear they 
might: be inducéd: to go back upon it, and 
it certainly: looks as if it was to expedite 
the: making of “the. mutation order that 
No.46 was antedated and the false state- 
ment inserted init that the plaintiffs were 
entered as mortgagors of the suit lands; 
in. the jamabandi of 1891—Application 
No. 40 for. mutation of the - plaintiffs’ 
names in respect of all. properties of their 
deceased father-being kept back and not 
disposed of until some months later. Some 
difficulty might have arisen about making 
an order of mutation in respect of the sale 
in No. 46, if it had come.to the notice of 
the Revenue Assistant that the lands sold 
were still regislered’ in the names of the 
vendor's deceased father, Ala...... 

With regard'to the. further-objection that 
effect was not given: in the: 1892 jamabandi 
to the mutation. ordered-in :No. 46, it 
may be observed that the order in No. 40 
for mutation -of the -plaintiffs' names in 
place of their deceased-father; made on 
‘August, 24, 1892,. was toc late fcr 
jamabandi statement of that-year, and it 
may have been thought better by those 
responsible fot these~ irregularities ‘not to 
give effect in the jamabandi. to the order 
“ihi No. 46 until the order in No. 40 had 
been made. From .Gharib’s' standpoint 
this:would' Have the additional advantage 
of diminishing-the ‘risk of -his being sued 
‘once more for pre-emption of the suit land 
before the .one - year periôd. of, limitation 
preseribed by Art. 10 ofthe Limitation Act, 
had expirod. - 

_In their Lordships’ opinion the possibility 
that these irregularities- were procured by 


“Gharib for the purpose of getting a prompt 


order of mutation in respect“ of this oral 
sale, cannot be excluded, but such, action 


‘on his part, However reprehensible, would 
‘tot, if éstablished, afford any. ground for 
questioning the’ mutation: order’ itsélf. ` In 
thei, Lordships’ opinion the plaintifig have 


not, discharged the hus” which. lies upon 
them of displacing the sale. h i 
Their Lordships will only; #dd that they 


“do, not. sharé the léarned’ Judge’s suspic- 
‘ions a8 to the transaction itself’: Alat who 
‘had run into debt to Rupa Mall before, 
‘ths stibmortgage of 1887, may well have 
‘contracted a further debt to him on vea 


registered bond for Rs. 1,000 before lke 
died in. May. 1891, as recited in the’ muta- 


‘tion order, and his sons, the -plaintiffs, may 
“well have been willing to sell- their: equity 
‘of redemption in the ‘suit landa for thig 


$16 
sum to prevent their ancestral lands and 
the village from being brought to sale. 
Their Lordships will humbly advise His 
Majesty that the’ appeal be allowed and 
the decree of the Subordinate Judge restor- 
ed. ‘The respondents will pay to appel- 
lants their costs of the appeal to the High 
Court and of the present appeal. 

N. Appeal allowed. . 
Solicitors for the Appellants: Messrs. 
Douglas Grant & Dold. 

‘Solicitor for the Respondents :—Mr. H. 
S. L. Polak. l 


ALLAHABAD HIGH COURT 
Civil Revision Applcaition No. 469 of 1932 
December 23, 1932. 
IQBAL AHMAD, J 
LAL SINGH—APPLICANT 
versus 
GULAB RAI— Opposite Party 

Limitation Act (IX of 1908), s. 20—Part payment 
of debt within period of limttation—Acknowledg- 
ment in writing made only after expiry of period of 
limitation—Effect of—Fresh start to period of limi- 
tation, if given. 5 ; 

In order thata part payment of the principal of 
a debt within the period of limitation may give a 
fresh start to the period of limitation it is not 
necessary that the acknowledgment of payment 
should be madein writing by the debtor within 
period of limitation It is enough if tha payment 
ig made within the period of limitation and it does 
not matter that the acknowledgment in writingis 
‘made by the debtor after the exiry of the period of 
limitation: Venkatasubbu v. Appusundram (|) Marina 
Ammayi v. Changanti Sundayya (2) and Ram Prasad 
v, Mohan Lal (3) relied on. 


Civil Revision Appleaition against an order 
of the Small Cause Court Judge, : Aligarh, 
dated April 27, 1932. 

Mr. Panna Lal, for the Applicant. 

Order.—This is a plaintiff's application 
in revision and is directed against the decree 
of a Court cf Small :Causes, The suit was 
‘for recovery of the amount dre on the 


_ “basis of an instalment bond dated Decem- 


ber 22, 1921. The plaintiff alleged that 
certain payments that were made by the 
defendant gave afresh start to the period 
of limitation and that, in view'of those 
“payments, the claim was withintime. The 
defendant did not contest the suit. The 
learned Small ‘Cause Court Judge observed 
hat : . 
“None ofthose payments is in the defendant's 
handwriting. The last payment is of May 7, 1926. 
Under these payments there is an endorgement in 
.the defendant's hand to the effect that these payments 


bad been made by him. The endorsement was 


“obviously obtained from bim after May-7, 1926,” 
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Hefurther noted that the plaintiff was 
unable to prove that the endorsement by 
the defendant was made within the period 
of limitation. As regards the endorse- 
ments withrespect to the payments made 
after May 7, 1926 the learned Judge ob- 
servedthat as those payments were made 
after the expiry of the period of limitation, 
they could be of no avail to the plaintiff. 
In this view of the matter he dismissed the 
plaintiff's suit. Iam unable to agree with 
the learned Judge of the court below. He 
is not right in observing that “none of those 
payments is in the defendant's hand- 
writing”. Asa matter of fact, the endorse- 
ments aboutthe payments made on May 6, 
1929, andon November 13, 1931 are in the 
defendants handwriting. The endorse- 
ments about the payments made up to 
May 7, 1926, are no doubt in the plaintiff's 
handwriting but below those endorsements 
there is an acknowledgment by the defend- 
ant in his own handwriting to the effect 
that Rs. 10 had been paid in part satisfac- 
tion of the debt due on the bond. In my 
judgment this endorsement by the defend- 
ant though not proved to have been made 
within the period of limitation was suffici- 
ent to extend to the plaintiff the benefit of 
the provisions of s. 20, Limitation Act. The 
part payment of the principal of the debt 
within the period of limitation gives a fresh 
start to the period of limitation provided 
an acknowledgment of the payment appears 
inthe handwriting of, or in a writing 
signed by, the person making the payment. 
In this case, as already stated, the acknow- 
_ledgment of paymentis in the handwriting 
of the defendant. But it is not necessary 
‘that the acknowledgment of payment should 
þe made in writing by the debtor within the 
period of limitation. It is enoughif the 
‘payment is made within the period of 
limitation and it does not matter that the 
‘acknowledgment in writing is made by 
the debtor after the expiry of the period of 
limitalion. 

I cannot agree with the view ofthe learned 
Small Cause Court Judge that in order to 
-þe of use under s. 20, Limitation Act, the 
handwriting of the person making the 
-payment referred to in the proviso to that 
section must have come into existence before 


“the expiration of the period of limitation. 


Toso interpret the proviso would be to 
‘import into the . proviso the words “before 


‘the expiry of the period of limitation” 


words which are not there, and I find no 
30. ‘The view that I take 
is in consonance with the view taken in 
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Venkatasubbu v. Appusundram(1) Marina 
Ammayi v. Changanti Sunddyya-(2) and 
Ram Prasad v. Mohan Lal (3). It is mani- 
fest, therefore, that the time began to run 
against the ‘plaintiff from May 7, 1926, but 
we find that within three years of that date, 
viz., May 6, 1929, another payment was 
made by the defendant and an acknowledg- 
ment of that payment appears on the 
bond in suit in the defendant’s hand- 
writing. Thesuit was brought wishin three 
years from the last mentioned date and 
was within time. For the reasons given 
above I allow this application, set aside the 
decree of the learned Small Cause Court 
Judge and decree the plaintiff's suit with 
costs throughout. | 

N. < Sentence reduced. 


(1) 17 M 92. 

(2) 117 Ind. Cas, 124; A I R 1929 Mad 432. 

(3) 71 Ind. Cas. li; AIR 1$23 Nag. 117; 19 NL 
R6;6NLJ 121. 


LAHORE HIGH COURT 
Second Civil Appeal No. 178 of 1933 
June 12, 1933. 
DaALIP SINGA, J. 
Musammat JANKI - Derenpant— 
APPELLANT 
VETSUS 
Musammat SATTAN-—PLAINTIFE — 
RESPONDENT 
Hindu Law of Inheritance (Amendment) Act (II 
of 1929)—Whether retrospective—Sister, if heir before 
passing of Act—Hindu Law. 
The Hindu Law of Inheritance (Amendment) Act 
is not retrospective in effect and a sister is not 


an heir wherethe Hindu propositus dies before 
the passing ofthe Act. É 


Second Civil Appeal from a decree of the 
pees Judge, Delhi, dated November 15, 
1932. 

Mr. Kishan Dayal, for the Appellant. 

Mr. M. L. Batra, for the Respondent. 

Judgment.—The facts of the case are 
quite simple and are clearly given in the 
judgment of the Jearned District Judge. 
Learned Counsel for the appellant contends 
that the statements made by the learned Dist- 
rict Judge that the other properties were 
sold “for charity” are incorrect, and the house 

“in Chera Khana, was sold after and not 
previousto the present alienation. After 
taking both these facts into consideration, 
I do not. think that the finding of 
the District Judge on the question cf 
bona fides ‘or otherwise of the gift need 


be disturbed. The other point raised by 
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the learned Counsel for the appellantis that 
Act II of “1929, is‘nct retrospective and the 
sister was noheir at all previously and 
is not an heir under the Act as Channu, 
the Hindu male, through whom she claims, 
died before the passing of the Act. This 
contention seems correct and learned Coun- 
sel for respondent urges that his client 
should havea further opportunity to prove 
a right to succeed based on Hindu Law 
modified by custom. This was not pleaded 
and ‘in the circumstances no useful purpose 
would be served by remanding the case for 
this point. I accept this appeal and dis- 
miss the paintiff's case. In the circum- 
stances I leave the parties to bear their 
own costs throughout. 


N. Appeal allowed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 101 of 1930 
July 21, 1933. 

SULAIMAN, C. J., AND MUKERJII, J. 
JAMNA BHAGAT AND OTHERS - PLAINTIFFS 

— APPELLANTS l 
: versus ; 
OUDH BEHARI MAL AND OTHERS— 
. DEFENDANTS — RESPONDENTS 
Pre-emption—Acquisition of properties by vendees 
by exchanges during pendency of appeal—Joint 


` decree against vendees passed—Death of one ‘vendee 


during appeal—Non-impleading of heirs in time~ 
Appeal, if abates completely—Vendees, if acquire 
indefeasible interest—Competency of vendees to resist 
claim for pre-emption—Cvrvil Procedure Code (Act V 
of 1908), 0. XXII, r. 3. , 

During the pendency of an appealin a pre-emp- 
tion suit, the vendees acquired properties by means 
of several exchanges and pleaded that they had 
become co-sharers on the same footing as the plaint- 
ifis and the First Court passed a joint decree for 
pre-emption against allthe defendants: on payment 
of one sum. During eppeal one of the vendees died 
and his heirs were not brought on the record in 
time, The appeal wae allowed andthe whole suit 
dismissed : 

Held, that there was no fatal defect which could 
have resulted in a complete abatement of the appeal 
in the lower Court. AA 

Held, also that the properties acquired by the 
vendees on-the strength of which they claimed the ` 
status of equal co-sharers having been acquired from 9 
persons who had full power to transfer the same, the 
vendees had acquired an indefeasible interest suffi- 
cient to enable them.to resist a claim for pre-emp- 
tion. i $ 


Second Civil Appeal from the decision of 
the Subordinate Judge, Azamgarh, dated 
November 11, 1929, i e 
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Messrs: P. L. Banerji- and. Ki. L. Misra, 
for the Appellants? -~ ‘ : 


Dr. K. N. Katju and Mr: M. L Chatur- 


vedi, for the Respondents. - 


Judgment—This is a plaintiffs’ appeal 
arising out of a suit ‘for pre-emption. 
During the pendency: of ‘the appeal the: 
defendants-vendées, who were 3even in 
number, acquired properties’ by means of 
several exchanges- and.’ pleaded'-that they 
had-become-co-sharers-on the sama footing 
as the plaintiffs: The first court: Held that 
the: properties acquired under -hese ex- 
changes did not confer sufficient right oñ 
the-defendants to enable! them to resist-the 
claim. It accordingly. decreed the suit and 
passed a joint decree for preemption 
against all the defendants on payment. of 
one sum. 


The defendants appealed to the District 
Judge and during the pendency of the 
` appeal one of the appellants died and his 
heirs were not brought on the reccrd within 
the time allowed by law. The learned 
Judge -overruled the objection that the 
whole appeal had abated and then came 
to the conclusion that the properties ac- 
quired. under these exchanges-con-erred ‘an 
indefeasible interest ön. the verdees and 
they were entitled to resist the 2laim for 
pre-emption. He accordingly: allowed the 
appeal and.dismissed the.whole'suit. 


_ ‘Two points ‘are uiged beforé us in appeal. 
The first- is: that on account of she -death 
- of one of the: defendants vendees the . whole 
- appeal had abated. It is not- disputed that 
the ‘ sale’deed purported to transfer the 
_entire property jointly in, favour bf all the 
vendees for one consolidated -amount and 
that there was no specification of different 


interests of the various vendees. in the ' 


sale deed.. The trial Court also treated the 
purchase -as a joint-one and passed one 


joint decree for pre-emption agairst all. the , 


vendees. In these circumstances the. mere 
fact that.one of the -vendees had dropped 
-out would. not prevent the .other vendees 
from prosecuting their appeal because they 
were interested in the entire property trans- 


ferred and- were entitled to press their, 


appeal: as.against the plaintif on a ground 
Gommon to’all-the vendees. ‘If tae ‘decree 
appealed from proceeds on any ‘ground 
common to all the defendants it Is opén to 


some of the:defendants.only .to appeal. from - 
the. whole decree and. ‘in such a, case. the : . 
Appellate Court can reverse or. vary the. 


JAMNABEAGAT 0. ovbu BEHARI MAT. 
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decree in favour of all the defendanis even - 
though.-some of them have not appealed 
(see O XLI, r. 4). We are, therefore, of 
opinion that there was'no fatal defect'which 
could have-resulted in a complete'abatement | 
of the appeal-.in the. court below. 


- The second point urged is that no“ in- 
defeasible. interest has been. acquired by 
the vendees by virtue of these exchanges. 
This-argument is based on the fact that — 
three’of the vendees are members of a 
joint Hindu family and have some minor 
members in the family and there is a 
possibility of these other-members bringing 
-a suit-hereafter for the cancellation of the 
transfer of the family uroperties made by 
the vendees in favour of the exchangers 
from whom properties have been taken, 


There is, however, no suggestion that-these 
exchangers who have transferred their own 
properties to the vendees are members of a 
joint Hindu family or that they weie not 
possessed of a full disposing power or had 
not full authority to make the transfer. It 
is, therefore, clear that so far as the pro- 
perties acquired by the -vendees on the 
strength of which they are now claiming 
the status of equal co-sharers are concerned 
there is no deféct in the transfer. There 
is only aremote possibility of a suit- being 
brought forthe setting aside of the aliena- 
tion made of the family property. It is not 
possible’to speculate what the result of such 
a suit would bein case it is brought, It 
may be, asthe lower Appellate Court has 
‘pointed out, that thé court may uphold the 
transaction on the ground of family neces- 
sity. and: benefit of the family; or it may 


--again be that the ‘court may not order 


the return of the property and may direct 


-payment of compensation, or again -by that 


time the properties acquired by the vendees 
may not remain in their possession. and 
therefore may not be capable of being 
returned. We think that these speculations 
as to future contingencies cannot -be taken 
into account. The broad fact is that the 
properties acquired by the vendees have 
been acquired from persons who had full 
power to transfer the same. We, therefore, 
think that.the vendees have acquired an 


. Indefeasible “interest sufficient to enable 


them .to resist a claim for pre-emption, 
The appeal is accordingly dismissed with 
costs. -: : 

No Appeal. dismissed, 


X 
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-77 LAHORE HIGH COURT 
First Civil Appeal No. 1496 of 1927. 

Si November 10, 1932 

ADDISON AND AGHA HAIDAR, JJ. 

Wiru HARJAS RALARJAN DAS 

AND ANOTHER — DEFENDANTS ~ APPELLANTS 
versus x 

HANS RAJ —PLAINTIFF AND OTHERS — 

. DEFENDANTS — RESPONDENTS. 

Hindu Law—Joint family—Father and sons hav- 
ing different businesses but each helping the other— 
No evidence of separation—Earnings, if joint prop- 
erty—Coparcener, ‘undivided interest of —Attachabili- 
ty in execution—Practice—New plea involving ques- 
tions of law and fact—Whether can be taken for 
first time in appeal- Civil Procedure Cede (Act V of 
‘1908),s. 100. > 4 

Where different businesses are being run by a 
father and his sons belonging to a joint Hindu 
family and each is helped by the others and thers 
is no evidence.of separation,, all the earnings af 
the businesses are to be deemed the joint earnings 
ofthe family. 

The undivided interest of a Hindu coparcener ia 
a specific property can be attached and sold. 


. A plea involving questions of fact as well as cf 
law cannot be taken for the first time in appeal. 


First Civil Appeal from the decree of the 
‘Senior Subordinate Judge, Sialkot dated 
‘March 7, 1927. - : 

Messrs. B. P. Khosla and Mool Chand, fer 
‘the Appellant. 

Messrs. Badri Das and Acnhru Ram, fcr 
the Respondehts. - - 

Addison, J.—The firm Harjas Rai-Arjan 
‘Das obtained a decree against one Tek 
“Chand, son of Mathra Das. In execution 
‘of that decree a certain house was attached. 
Hans Raj, brother of Tek Chand, preferred 
an objection to the effect that the house 
` belonged ‘solely: to him. His objection was 
dismissed and he instituted the present 
suit for a declaration’ that the attached 
‘house belonged to him and was not liable 
“to sale in execution of the decree of Harjas 
Rai-Arjan Das, deferidant No. 1, against 
“his brother Tek Chand, defendant No, 2. 
` Defendant No. 3 is one Gian Sj with 

` whom the plaintiff mortgaged the _2._Jerty 
a day before the decree was passed against 
“Tek Chand in this court. Tek Chand did 
not contest the suit or.give evidence. Harjas 
- Rai-Arjan Das pieaded that the house was 
joint Hindu family property belonging to 
the three brothers, Hans Raj plaintiff, Tek 
Chand defendant No. 2, and Mulkh Raj. 
“The father Mathra Das died in 1917. At 
` one time there-were other brothers, includ- 
ing Dina Nath, but they are dead also. 
` Mulkh Raj the third brother who is alive, 
“was not impleaded as a party by the 
plaintif, In replication the plaintiff plead- 


146-65 & 65 
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ed that ‘all the brothers- aind ‘their. father 
were separate. He first admitted that his 
father had a shop in Sialkot but again 
said that the shop belonged to himself 
(the: plaintiff). The plaintiif further pleaded 
that the house in dispute was’ purchased 
by him and that the sale deed was in. his 
name. He then had to deny this and 
admitted that the sale deed was in the 
name of his father and himself. -The 
money, he said, was obtained from his 
maternal uncle at Amritsar, one Rama Mal 
who left him his property when-he died. 
He did not know, however, whether his 
uncle had left a will or not. The defend- 
ants’ Counsel admitted that only one-third 
of the house, namely, Tek . Chand’s 
interest therein was liable to attachment and — 
sale. ; : 

The trial Judge held that the brothers 
and their father constituted a joint Hindu 
family and had never separated. It, was 
not proved that the plaintiff's grand- 
father left any property but it was found 
that the father Mathra Das and his sons 
combined together andas a result of their 
labours set up a family business in Sialkot, 
run by the father and the plaintiff, the 
other sons mostly working in Jammu, 
which is close at hand, though they also 


-worked in the shop at Sialkot whenever 


they were there; whilé the father and the 
-Plaintiff used to go to Jammu and work 
there. Though the finding is not very 


-clear it amounted to. this-that the joint 


earnings of thé family were thrown into 
acommon hotchpct. As regards the money 


-of Rama Mal, the maternal ‘uncle of the 


plaintiff, being solely inherited. by the 
plaintiff, the trial Judge held’ that this 
had not been established and that all the 
brothers must be held to have succeeded 
together to whatever was left by. their 
maternal uncie Rama Mal. Finally the 


' Subordinate Judge, First Olass held that 


Mathra Das the father intended that the 
plaintiff should be the owner of the house 
though the sale deed was in his name as 
well as in the name of his son and that 
the amount spent in pruchasing it, namely, . 
Rs. 1,500 must have- come out. of, the 
plaintiff's share of the money left by Rama 
Mal. On this finding. he.decreed the suit 
and the firm Harjas Rai-Arjan Das -has 
appealed. 

On the record there is not the slightest 
doubt that the brothers constituted a joint 
Hindu family and were als» joint with 
their father up to his death. There is no 
evidence of separation and there js positive 


bid 
evidence that: they até joint. It was. con- 
tended, however, on behalf of the respond- 
ents that it had not been established that 
the house" in question was joint. family 
property. This coniention has no force. 
On the evidence it is clear that whatever 
business each brother was carrying on he 
was helped by the other brothers, and by 
the father. When Tek Chand came from 
Jammu to Sialkot he worked in what may 
be called the parent shop. One of the 
deceased borthers, namely, Dina Nath used 
also to work in 
however, sometimes went to Jammu, só 
did the father and so did the plaintiff. 
When they did so they worked in the shop 
there. Tek Chand though usually.in Jammu 
used to draw hundis for the Sialkot shop 
when he was in Sialkot. On the record 
it must be held that the finding of the 
trial Judge is correct that all the earnings 
of the family were thrown into the hotchpot. 
[Bis Lordship then discussed the evi- 
dence in the. case and held that the house 
was purchased with the money from the 
common purse and proceeded;] It was 
- contended on behalf of the respondents 
.. that . one-third share of Tek Chand in the 

_house could not be attached and sold and 
that it was necessary toattach the interest 
of Tek Chand in all tue family property. 
This wes not a fplea taken at the trial 
end it cannot be allowed to be taken now 
as it involved questions of fact as well as 
of law. Apart from that the undivided 
in‘erest of a cc-parcener in a specific prop- 
erty can be attached and sold and Counsel 
was unable to produce any authority to the 
contrary. : 

: For the reasons ‘given. I would accept 
the appeal to the extent that the suit must 
. be dismissed as regards Tek Chand's 
undivided one-third share. The decree of 


course will stand as regards the other two-, 


thirds share as admittedly that has nothing 
to do with Tek Chand against whom alone 
the .decree was passed. .;As the appeal by 
Harjas Rai-Arjan Das was by some mistake 
against the whole decree and not merely 
on account of Tek Chand’s share I would 
leave the parties to bear their own.:costs. 


Ahga Haldar,J.—lagree. 
No. Appeal aecepted. 


YAMUNABAI J, MAROTE t 


the Sialkot shop. He, 
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Miecellanecus Civil] Appeal No. 37 
of 1932 f 
February 11, 1933 
. MacNAJR, d. C. ; 
YAMUNABAI— APPELLANT 
7 YETSUS 
MAROTI——RESPONDENT. 

Transfer of Froreriy Act (IV of 1862 as amended 
by Act XX of 1929), s 92- Mortgage — Suit by first 
morigagee—f'reliminary decree— Payment of decree 
amount Ly subscquent mcrigigee—Right of subsequent 
mortgagee to be substituted as plaintiff, ax 

Where after the passing of a preliminary decree 
ina suit by the first mortgagee, the subsequent 
mortgagee pays cif the decretal amount, he has a 
right to be substituted ia the place of the first mort- 
gagee as a plaintiff, As the court has, under the 
present law, to pass a final decree in such a suit, the 
Judge is not junctus officio when the payment is 
made and accepted: Gopi Narain Khanna v. Bansi- 
dhar {1 , distinguished. “Lalaji v. Ballathdas (2) and 
Digamber v Genpat (3), relied on. 


Miscellaneous Civil Appeal against an 
order of the Additional Judge to the Second 
Additional District Judge, Nagpur, in Mis- 
cellaneous Judicial Case No. 78 of 1931, 
dated April 13,1932. - Sa ee 

Mr, D. W. Kathalay, for the Appellant. 

Messrs. G. S. Bramhaurakshas and R N. 
Padhye, for the Respondent. 

Juggment.—A suit was filed by Narsing- 
das and Jainarayan against Yamunabai, 
the appellent before me, Maroti, the re- 
spondent, and others. The suit was based 
on a mortgage deed executed by Yamuna- 
bai, and Maroti was impleaded as a sub- 
quent morigagee. A preliminary decree 
was passed against Yamunabai and Maroli: 
both were given the right to redeem the 
mo:tgaged property. Form No.-9 of Ap- 


‘pendix D to the First Schedule of the Civil ` 


Procedure Ccde was not used, possibly 
because Maroti, the subsequent mortgagee, 
had not asked for determination of the sum 
due in respect of his mortgage. It is not 
necessary to refer tothe proceedings which 
led to the extension of the time fixed for 
payment. Yamunabai did not deposit the 
amount found due, and Maroti did deposit 
this. sum. Tke trial Judge directed the 
substituiicn of Maroti. for the original 
ceciee-holder end :prceceeded to pass a fresh | 
pieliminaly -decree against Yamunabai. 
Yamunabai has filed ihis appeal under 
O. XLII, 1. 140), of the Civil Precedure 
Ccde, paying Rs. 2 as court-fee. The ap- 
pellant, then must ke confined to argu- 
menis against {he order of substitution : it 
was (jen to her to appeal against the 
fresh piel’minary decree, kut she has not 


- ghcsen to doso, - 


a r asi 


< ONS 2 Fs 
‘~The appellant's Counsel relies on the 
decision of the Privy Council in Gopi Narain 


. Khanna v. Bansidhar (1). Theis Lordships ` 


. there -held that, on payment of the sum 
‘due into court and acceptance of that sum 
. by the plaintiffs, the decree- was spent and 
became discharged and satisfied, 
added: > | 
“There .was, therefore, nothing left to be done in 
the execution department.” ae i 5 
But, .as remarked by Findlay, J. C., in 
Bälaji v. Ballabhdas (2), this decision was 
passed at a time when a mortgage suit 
‘ was decided by whatis now the preliminary 
dectee; and the subsequent procediire was 
“taken in the execution department. Under 
|, the’ présent law the court has to pass a final 


decree, and it seems clear that the Judge - 


‘isnot functus officio when the payment is 
made and accepted. - As is stated in 
` Digamber-v. Ganpat (3); a mortgage suit 
‘is pending at any rate, until a final decree 
_ispassed. The Judges who decided Surya- 
` bhan v. Renuka (4), had not to consider this 
` questions; if Maroti had not chosen 
‘that’ he should be ‘substituted as plaintiff, 
_if may well be that. he could subsequently 
bring 4 separate suit. Now, the law appears 
‘quite Glear. Under g. 92 of the Transfér of 
_ Property Acta subsegtient mortgagee, after 
redeeming the prior mortgagee, is subro- 
‘gated to the rights of that mortgagee; the 
intérest of the prior moitgagee has devolved 
_ upon him, and the suit, may by leave of 
the court be continued ‘by him against, the 
. mortgagor, . The position is the same’ as 
that ‘which arises when a plaintiff transfers 
“his rights pendente lite.. The fact that he 
. was Originally a defendant cannot affect 
the power ofthe court: he is omitted from 
‘the list of defendanis, as no further relief 
against him. is claimed. Pei oe 
|: The substitution was proper, and the 
‘appeal’ must be dismissed. Costs on the 


Appellant. Counsel’s fee Rs. 40. |. 

N. NA ; Appeal dismissed. 

(1)27A 325; 90 W N577;2AL J336:20 LJ 
“173; 7 Bom. L R 427; 15 MLJ 191; 32 I A 123; 8 Sar. 
P OJ 799 (P Or. Wa 

(2) 109 Ind: Cas. 251; 24 N L R 119: A I R 1928 Nag. 
145; 11.N L J 89.- < 

(3) 33 Ind. Cas. 496. 12NLR59 ° v 
"_ (4) 92 Ind. Ods 118; 2E NL R92; 8 NL J 232; 4 
IR 1926 Nag 84. | i 


-oo HAR KAUR V. AMARNATH -° 


They ` 


to ask = 


- 515 
LAHORE HIGH COURT: * 4 
Second Civil Appeal No. 2787 of 1928 * 
June i, 1933. © 
‘Jar LaL and ABDUL RASHID, JJ. > 
Musammat ISHAR KAUR —Praintir? 
ot ` —APPELLANT ne 
at f VETSUS F 
AMAR NATA AND OTHERS ~Daranpsnt3— 
: as RESPONDENTS. |”. Sent 
Succession Act (XXXIX of 1925), s3? 911, 307— 
Will—Whole of self-acquired property bequeathed to 
wife constituting her residuary: legatee—Wife, if 
entitled to sue for recovery of debts.due ta deceased 
husband. es MBA 
-Where a person bequeathed the whole of his: ‘selt- 
acquired property to his wife: subject to certain 
bequests in favour of his children andthe widow 
after getting probate, suad to recovar. debts dus.to 
her deceased husband, as the executrix : 
Held, that thè widow as executrix was the legal 
representative of her decaased husband for - all pur- 
poses, that the whole of his property vested in her as 
such and that as there were no restrictions imposed 
by the willupon har, she was entitled to recover the 


debts due to the deceased as an executrix. 


Mr. J. L. Kapur, for the Appellant... a 


Jai-Lal, J.-The dispute in the present 
appeal relatés to the amount due to:Kirpa 
Ram as mortgagee from ~ Abdulla. Kirpa 
‘Ram died leaving a will dated April 25, . < 
1924, whereby he bequeathed the whole of ` 


-his estate to his widow Musammat Ishar ` ` 


‘Kaur subject to csrtain bequesis men- 
tioned in that willin favour of-his children 
‘by Musanmat Ishar Kaur. ` He statéd. in 
the will that the whole property bequeath- 
ed by him was ‘his self-acquired property. 
.Probafe ofjthiswill was granted to Musim nat 
Ishar Kaur. It appears that subsequently 
-there was a. dispute between. Musammat 
Ishar Kaur and Amar Nath, son of Kirpa 
Ram; by another wife, who claimed that 
the properly -wa3 ancestral and the will 
was invalid. A compromise was effected 
and Rs. 4,033 were given to Amar Nath 
who relinquished his rights, if any, in the 
estate of his father in favour of his step- 
mother and her. songs, and the amount in 
dispute in this appeal was expressly mutat- 
ed in the name of Jiwan Lal, a brother. 
of Amar Nath. The appellant, Musa nmat. 
Ishar Kaur, instituted a suit that she was 
entitied to realise the rent of the: mort- 
gage money from Abdulla and_her right 
was denied by Amar Nath. The trial 
Judge gave her a decree, ‘but the District 
Judge on appeal dismissed the suit hold- 
ing that the will in favour of Musammat 
Ishar Kaur did not -confer “on her any. 
powers to collect the amount in dispute, 
He in fact proceeded to hold that the will 
was silent as to her power to. sell og 


“notwithstanding the restriction. 


een be 
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alienate. any property or to collect any 
debts. 

As I have aliaady stated, the wll con- 
stituted Musammat Jshar Kaur the resi- 
-duary legatee of ‘her husband Kirga: Ram 


and a probate of the will was granted to. 
Succession Act, , an 


her. Under s. 2115 
executor of a deceased ‘person is His legal 
representative for all’-purposes, end all 
. the property of the deceased persoa vests 
-in, him as such. In. the case of Hindus, 
Muhammadans, : Buddhis:s, Sikhs œ Jains 
or any' exempted person,’ -howe-er, an 
exemption, is made with regard to the 
, property of. the deceased. -which would 
~otherwise- have passed- by. survivorship to 
some’ other :person.™ It, having beea found 
in this case that the property in dispute 


“was self-acquired of“Kirpa Ram theexemp- : 


tion does not come into operation. -Musam- 
“mat Ishar' Kaur, therefore, as an executrix 
is the legal representative - of Kirpa Ram 
‘for all purposes and the whole of Hs prop- 
-erty-vests in her as such. Under z. 307 of 


“the same Act an executor in the case of. 


`à Hindu, Muhammadan,. Buddhist, Sikh: or 
. dain. or an exempted. person has. the power 
„to dispose of the. property of the ceceased 


G “subject to any restriction which may be 
‘imposed in this behalf by the will-unless 


-the court has: granted him the permission 
There are 
‘n> ‘resLrictions imposed” by ‘the wil -in this 
case, therefore, Musaminat Ishar Xaur is 
entitled to recover the ‘debts .due to the 
‘deceased Kirpa Ram as an executrix.. Her 
“guit, therefore, should have: been sjecreed. 
‘I would; therefore, ‘accept:this appeal and, 


setting: ‘aside the decree of the District. 


‘Judge,. restore that of ‘the trial Judge 
“wih costs throughout. { 
- Abdul pasg, J.—I agree. 


Ne | fas Appeal fe 


< MADRAS HIGH COURT 
Civil Revision Petition No. 370 cf 1932 
December 14, 1982 
i PAKENHAM War SH, dJ. 
PAYIPI GUNNAM NAKDU—Pr INTINE 
Par Toe i 


KU NA CHENDRINAIDU 'AND OTHERS 

-  :—DEFENDANTS—RBSFONDEN'S f 
` ` Hindu Law—Debts—Suit, against Pathet Liability 
cf əhares of sons also» to 
- Claim: by vendee from father and sons— Clva Procedure 


E eci Vv 7 1998) Dekk, t G 


PAYIDI GUNNAM cant D. KUNACHENDRI NAIDU 


“erty. The order 


‘py three other “minor” sons. 
‘contended in the proceedings that these 
‘three minors were ‘illegitimate sons, 
‘this point wes found. agéinst him: Tn révi- 


be attached and sold— - 


146 10 

- A creditor instituted a suit ona promissory note 
against a Hindu. father and his eldest son and at- 
tached before judgment certain properties. - A per- 
son who had obtained a sale of these properties from 


-the defendants and three other minor sons.of the 


father ‘preferred aclaim and the claim was allowed 


-to the extent of the share of the minor sons: 


' Held, that under “the Hindw Law the-shere of the 
minor sons- was also liable to be attached and sold 
for the father's debts though they were not parties.to 
the suit and if their shares. were nol atfiched'in fact 
they had no locus standi te appear :t all before the 
court and in either case the: claim could not be 
sustaiced: Deendyal Lal v. eee Narain - hah 
(1), explained. 

Civil Revision Pe: ition’ ‘against ee <order 
of the Court of the District Munsif of Razam, 
dated August- 14, 1931 and made in I. A. 
No. 283 of ‘1931 in O. S: No. 140 of 1931. 4 

Judgment.—The ‘facls: ‘of this case: are 
simple. The <petitioner-filed a sit O. S. 
No. 140 of 1921 on a _pro-roie against 
the counte:-pelitioners-defendants - Nos. 2 
and +,who are father dnd sons respectively 
and attached before judgment their prop- 
for attachment was on 
February 18, 1931. ‘On+the same day. the 
first counter- ‘petitioner - -had obtained a sale 


deed from the defendants and he came 


forward with a claim petition. The Dis- 
trict Munsif found that the execution of ihe 
sale deed was-svspicious: and that on the 
date-ofthe attachment the defendants ‘con- 
tinued to have posséssion of the property. 
He however dismissed the claim only as 
regards two-fifths ofthe property because 
the sale decd which wes taken from the two 
defendants’ also purported to be executed 
The petitioner 


But 
sion itis objected that’ the order is wrong 


on the ground that under O. XXI, r: 61, 
Civil Procedure Code, 1908; the defendants 


“having been found to-be in possession: the 
‘claim “petition had té.be disallowed in toto; 


that the court was wrong in thinking that 
what was attached: was only the share of the 
first and second defendants and that ‘the 
three other sons would not also be liable 
in execution for ihé decree against their 
father, I think all- these contentions are 
sound, | Thee is fo doubt thatthe attach- 
ment of the whole preperty was asked for 
on the ground thatit. was in possession of 
the defendants in that suit. In any case 
if the sharé of ihe three other sons was not 


` attached then they have no locus standi to 


appear at all before:the court. In Mulla’s 
Hindu Law at-s, 294,if is laid down that 


“Where the father has ‘contracted a debt forhis - ` 


owa personal benefit thecreditoy may obtain a money 
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decreengainst the father alone and may enforce the 
decree by attachment and sale of the entire co- 
parcenary pro; érty including the sons’ interest there- 
in. “The sana though not parties to the suit are 
bound by the sale ly -rcason of their pious duty to 
pay their father’s debt and they cannot. recover. their 
share of the property ubless they prove (and ike 
burden lies upon them to prove) that the debt waa 
contracted by the father i 

purpose”, ` 


In Sir H. S. Gour'’s “The Hindu Code” 


< para, 155 itis said: 


“u 


-at 


“Ina suit by the son for the recovery of co- 
parcenary property sold in execution ofa decree 
against the father the son is bound to prove that 
the debt for which the decree was passed is not 
binding upon him and that the purchaser had notice 


thereot”, : : : 
- For the counter-petitioner Deendya! 
Lal v; Jugdeep Narain Singh (1) was 


relied upon, That case has been referred 
to by Marne in his Hindu Law, 9th Edn. 
pn. 426, ‘In para, 316 he says: 
“Some of the cases” (which he quotes) “were for 
some: time taken- by the courts ‘in India as to 
a certain extent overruling Muddun Thakoor’s 
case, and as laying’down a general principle that 
where a decree bas been obtained against a father cn 
a mere money debt it could not be executed so as to 
bind the rights of the sons urlees they were parties 
tothe decree. It is abundantly clear however that 
the Judicial Committee did not intend to overrula 
that decision. Jt was never referred to from tks 
beginning to end cf Deendayal's decision. It never 
seems to have occurred to any one that it had any 
bearing upen the decision. Both the original court 
and the High Court: had accepted as an undisputed 
fact that the judgmetit-creditor chose, for reasons cf 
his own, to sell only the right, title and interest of the 
father The Privy Council adopted this find‘ng and 
acted upon it.’ i Shes 
: Itis clear in. this case that whether hs 
knew of the existence ofthe minor sors or 
not, the petitioner-p!aintiff asked for an 
attachment of the whole family property 
as Leing in possession cf the first and 
second defendants and on the authorities 
he was entitled to attach and proceed 
against that property. The sale to the 
vendee having been seb aside the claim 
should have been dismissed entirely. The 
revision petition is therefore a!lowed with 
costs’ and the attachment of the whole 
property confirmed, 
., I see no merits inthe memo of ercss- 
objections which is dismissed with ecsts, 
_ AGN, . Petition allowed. 
~ (1) 40 A 247 at pp. 25%, £51: 10 LB 49; 3 Sar. 
73u; 1 Ind. Jur. 604; 3 Suther 468 (P. C) 
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LAHORE HIGH GOURT 2 
Second Civil Appeal No. 664 of 1929 
“July 5, 1932 
TEK CHAND, J, 


- 


Musammat KHEMI AND OTHERS— PLAIN eres 


—APPELLANTS 
so a versus aa 
KESHAV:RAM AND OTHERS - DEFENDANTS | 
f — RESPONDENTS , 4 

Civil Procedure Code (Act V of 1908), O XXII, 
rr. 4, 9—Appeal—Death of one respondent~ None 
impleating of legal representatives in iume—Explana- 
tion as to omission toapplyin time—Suficient cause to . 
exouse. delay—Practice—Blind following of technicali- 
ties of the law condemned. - A 

Where in appeal it. wag contended that one of the 
respondents had died and an application to bring’ hig: 
legal representative had not, been made in time and 
ths affidavit in support of the application under; 
O XXII, rr. 4 and 9, Qivil Procedure Code, stated 
that the parties lived indifferent villages and that the 
omission to fileapplication in time was not intention- 
al as occasions for the parties ‘to come into contact, 
were few, and no couhter-affidavit denying these’ 
averments had been filed f 

Heli, that there was sufficient cause to justify the 
setting aside of the abatement under O. XXIL, r9. | 

The way in which Subordinate Courts bring the 
entire judicial system into.contempt by blindly fol- 
lowing the technicalities of the law without having 
recourse to the salutary provisions contained in the 
Acts of the Legislature to yndo the injustice caused by 
the application of these technicalities, pointed out 
and condemned. : : 

Second Civil Appeal from the decree of 
the District Judge, Hoshiarpur, dated Sep- 
tember, 13, 1928, affirming that of the Sub- 
ordinate Judge, Second Class, Kulu, District, 
Kangra, dated December 3, 1927. 

. Mr. M. C. Mahajan, for the Appellants. 
Mr. Fakir Chand,‘for the Respondents. ` 
Judgment.—Th's is a typical instance 

of cases in which Subordinate Courts bring 

the entire judicial system into contempt by 
blindly following the technicalities of the 
law without having recourse to the salutory 
provisions contained in the Acts of the 

Legislature.to undo the injustice caused by 

the application of these technicalities. 

The suit was instituted in the court of ths © 
Subordinate Judge of Kulu on June 4, 
1925, and a decree in favour of the plaintiffs 
was passed on December 15, 1925. ` 

The defendants preferred an appeal to 
the Depnty Commissioner, Kangra, who was 
in those days invested with the powers’ of 


“the. District Judge of the Kulu Sub-Divi- 


sion. When the appeal came up for hear- 
ing before him it was pointed out on behalf 
of the appellants that three of the defend- 
ants had died during the pendency of the 
suitvin the trial Court, but, as the factum of 
the death of these persons was not admitted, 
the learned District Judge, instead of 
remanding an issué under O. XLI, r. 25. 


£18 
Civil Procedure Gode, set. aside the judg- 


ment of the trial Judge and passed an - 


order under O. XLI, r. 23, Civil. Procedure 
Code, which obviously “had no ‘application. 
No appeal to this court, was, however, pre- 
ferred against this order af ‘remand, which 
became final. peas Wa ah a 
The Subordinaté Judge enquired into ‘the 
question as to whether the three defendants 
had died during’ the pendency, of the suit 
and, finding in the affirmative, held that 
the suit had abated not only against the. 
. deceased persöns but in its entirety. How- 
ever, instead of dismissing the. suit, which: 
was a necessary consequence of his finding 
on the question of abatement, he. sent up, 
a report to the District Judge on Decem- 
ber 3, 1927. BS nae, i Pee 
_ The District Judge returned the papers, 
to. the. -Subordinate Judge - pointing: out. 
that this previous order. of remand was 
passed under Q, XLI, r. 23, Civil Provedure’ 
Code, and that the trial Court should have 
passed a formal decree dismissing the suit. .. 
‘ Thereupon the Subordinate Judge passed 
a ‘formal -order on~: January. 10, 1928,’ 
stating. that, for reasons given by Him in, 
hig::detailed~ order, of December 3, 1927,- 
the suits dismissed... In-accordance with: 
_ this order of dismissal,:a ..decrée-she 5 
prepared on January 10, 4928.*° = eect 
“The plaintiff preferred an appél “tó ihe" 
District’ Judge against this decree, and 
with the mémorandum of appeal attached’ 
the decree-sheet and also the detéiled order 
of the Subordinate Judge, dated December 3, 
1927, giving reasons for “holding ihat the. 
suit had abated in its entirety. No copy 
of thé’ formal order passed. on Janiary 10, 
` 1928; was, “hewever, filed | with “the 
memorandum of appeal. a om 


- When the appeal came up 















N for hearing 
before the District Judge it ‘was’ objected. 
on behalf;of the respondents that the appeal 
was not’ properly constituted 48 no copy of 
the order ‘i ‘January 10, 1928, had been 
filed. Thé learned District, Judge. upheld 
the dbjection and dismissed the appeal, ` 

In my opinion this was éminently a case., 
in which the power of.dispensation vested’ 
in the Appellate Court under O. XLI, r. 1, 
Civil “Procedure Code, should’ have béen:. 
exercised suo motu by the District Judge, . 
even if no ‘prayer to’that effect had been, 
made by the appellants. ; ne 

Thé learned District’ Judge,. hawever, 
gave’ ‘enothér reason for dismissing thë 
appeal’-and (het was that in the memo- 
randumi of ‘appeal the names” of all“the . 
appelletilg and all the respondeiits had nof 


a 
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prepared by -the trial Court: and in:the- 
of the judgment of,the.order of Decembér'3, 
1927, which hed been supplied “to “him, 
the names of all the plaintiffs and all -the 
defendants were not given, but the plaintiffs, 
were described as “ Musammat-‘Khemi andi 
76 other.persons ':, and the respondents: ass, 
“Keshab Ram and: 98‘other persons.”. | An 
` On February 24, 1928, long “beforé “the. - 
appeal came up for hearing, the ajipellants, 
however, filed.a, complete, list of , all the 
plaintiffs and defendants, and stated that 
the failure ‘of. their Counéel to give: the: 
names of‘ all ihe plaintiffs and- all. thè, 
defendants in the -memorandum of; appeal. 
was due to the fact that: in-the certified. 
copies - which: had been ‘supplied to - theme- 
such names wêre not given and the partiês, 
were described as above.. In these. ¢ireum-; 
stances. it was eminently a fit case inc which 
the learned District Judge should have 
exercised his powers ‘under `s, 5°.6f the, 
Indian Limitation Act and. extended the , 


=“ time..for filing-the appeal up to Febraary-a 
241928.: “Phe-order of the learned’ Distric! 


Judge cannot; thérefors, “he: ‘sustdined, on,” 


either. of the grounds an which, it procéeds.; 
and must be set eside. ase ico ehi 


Mr. Fakir Chand; for the respondents — 
reised a further objection that, during the 
pendency ‘of lhe” appeal in this court, 
one of the respondenis Keshab‘ Ram had 
died and the application to` bring his legal 
representatives ‘on the record was filed 
more taan 90 days after his death. He, 
therefore, urged that the appeal has abated. 
In the affidavit, which was filed by the 
appellant in support of his ‘application 
under O. XXII, rr. 4 and-9, Civil Proce- 
dure Code, for bringing Keshab Ram’s re- 


| presentatives on the record, it was stated 


that the parties lived’ in different villages 
at great distances in the Kulu valley, where 
means of communication are’scarce and 
“occasions for the parties to come into 
contact are few”, that the appellant 
Musammat Khemi: who had been: entrusted... 
with the conduct of the tase, was a female 
and that,the omission to file the application 
under O. I, r. 8, Civil Procedure Code, was 
not intentional. No counter affidavit deny- 
ing the averments in the appellants’ atti- 
davit has been filed. In these circum- 
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stances, I think, sufficient cause has been 
shown, justifying the setting aside of the 


abatement under O. XXII, r. 9, Civil Pro- 


cedure Code. I, therefore, hold that this 
second. appeal has not abated. 

For the foregoing reasons, I accept the 
appeal and setting aside the judg gment and 
decree of the learned District’ Ji udge, send 
the:case back to him tor disposal in accord- 
ance with law. 

As this litigation has been going on for 
the last seven yearsand no decision on the 
merits has yeb been given, the District 
Judge is.directed to proceed with the final 
decision with as little delay as possible. 

A o : Case sent back. 


. | PATNA HIGH COURT 
Criminal Revision Petition No. 361 
; | of 1933 
August.29, 1933 
MAOPHERSON, J. 
RAMNARATIN SAHU AND ANOTHER 
— PETITIONERS 
» . VETSUS 
EMPEROR—Opvositz Party 

Penal Code (Act XLV of 1860),.8s, 30,. 38h—Mins* 
boy forcibly made to execute promissory note--Pro- 
note so executed, whether valuable security. 

Where “certain persons forcibly took-a minor boy 
to a, placo where after being beaten, the boy was 
forcibly, made to exesute a promissory note: 

Held, that the document was a valuable security 
within’. the” meaning of s. 334read with- s. 30, Penal 
Code and that it.was- immaterial that it "might 
subsequently be held to beof no effect against the 
executant: Emperor v, Ram Harakh Pathak (1), 
referred to.. 


‘Criminal Revisión Petition from an order 
ofthe Sab-Deputy Magistrate, Hajipur dated 
March 6, 19 3. 

“Mr, B. P. Sinha, oe ‘the Petitioners, ; 

Judgment. —The ‘petitioners have been 
convieted—Ramnarain Sahu under s. 384, 
Indian Penal Code and his servant Bangali 
Singh under s. 342, Indian Penal Cole — 
and they havè been - fined Rs. 20) ang 
Rs, 40 respectively. - 


Tt has been found that Bangali and othe 
forcibly took the comp?ainant, a schoolboy 
of about fifteen, tothe baithka of Ramnarain 
where after being beaten at the order of 
Ramnarain, the boy was at the instance 
of Ramnarain forcibly made to execute'a 
handnote for Rs. 400 in the name of Ràm- 
narain’sservant petitioner No, 2. 

Mr. B. P. Sinha, who appears in support 
of tne rule, is unable to con'end that the 
conviction of Bangali is not correct. In 
respect of Ramnarain he contends thatan 
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offence under 4, 384 cannot be paid to hava 
been committed inasmuch as the decumen: 
which the boy was forced to execute- was 
not a valuable security within the meaning 
of s. 30, Indian Penal . Gade, -He - gould, 
arrive at this result through- the. conside 
tion that the document being TER 
a minor .is altogether veid as a uit Ep 
and he would distinguish such 2, void docu-.« 
ment from an unstamped or an, unregistered, 
docament which he would class:as wvoidable:. 
merely. Ona similar ground;.he.would. 
distinguish the case of. Enperor xe. Ram 
Harakh Pathak (1). In‘my judgment sno. 
such distinction exists.. In both eases the, 
document purports to be a document where- 
by alegal right is created or, a person 
acknowledges. that he lies under a. legal 
liability. On the face of it the. document 
executed by the complainant created a legal 
liability and that was the view of the - peti- 
tioner Ramnarain. It isimmaterial that it 
might subsequently, upon certain evidence 
being given, be held to be of no effect against 
the executant. It certainly is a valuable 
security, within the meaning ofs. 384 read 
with s. 30, Indian Penal Code. The plea, 
therefore, cannot prevail. 

The application is accordingly withgut 
merit and the rule is discharged. The sen- 
tences are light. 


N. “ Rule discharged, 
(1) 99 Ind. Oas. 913; A I R 1928 All. 57; 26 Or. D 
J 1617; 43 A 110; L R6 13 Or; z3 A L J 
920. j a < . 
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-© LAHORE HIGH COURT | - 
Second Civil Appeal No. 1274 of 1932 
‘January 26, 1933 

-  ° BHIDE, ‘J: a 
RUP CHAND AND oranas—Puarwtinss— 
` APPELLANTS -. ; 
` : versus 
“HAR NAND AND OTHERS—DEFENDANT3 — 
RESPONDENTS 
-Custom (Punjab)— Adoption—Custom prevailing in 
Rohta'e ‘District—Forms and ceremanies—Necessity 
of —:idoptee, if can succeed to natural father-- -Revenue 
Records -Presumption as to correctness of entrics. 
jn tha Roùntik District -ia tha Punjab, forms and 
ceremonies are necessary for adoption, acvording to 
custom, ` aad a. person who has been adopted 
under custom, is not allowed’ to succeed to his 
natural father | 
Th:ré isa presumption of-correctness attached.to 
entries in Revenue Records and the person “who dis- 
putes their correctness has to show that, the entries 
are not cocrect 
Second Civil Appeal from te decree’ of 
ths District Judge, Delhi, dated, June 2 


1932. Š 


f 
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My. Kanshi Nath Aggarwal, for ths Ap- 
pellants. a 
Mr.-Nand Lal, for the Respondents. 

Judgment.—This was a suit for a de- 
claration that the plaintiffs were embitled 
to -one‘third share in the land whica was 
thé subject matter of the suit, There had 
been an’ application for partition cf the 


property. - The plaintiffs claimed one-third - 


share, but the Revente Records sLowed 
that their share -was only one-fourth. ‘The 
plaintifis were therefore directed to esta- 
blish their claim in a Civil Court and -here- 
upon instituted the present suit. The 


decision of the claim made by the plaintiffs . 


rested onthe question whether their father, 
Bhag Mal, was adopted by Ranjit as al- 
ieged by them: vide pedigree table attached 
to the- judgment of the trial Court. The 
learned District Judge has held on eppeal 
that the plaintiffs had failed to prova that 
Bhag Mal was adopted by Ranjit ans, has 
consequently declared that they ace en- 
titled toone-fourth share only in the land 
in suit. ‘From this decision the pleintifis 
have preferred a second appeal. 

The learned District Judge's finding that 
Bhag Mal was not proved to be an acopted 
son is one of fact, -but the learned: Counsel 
for the appellantshas urged that tha find- 
ing of the learned District Judge is ~ague, 
that it is based on inadiissible ev dence 
and that he has misconstrued certain 
documents, After carefully considerirg the 
facts onthe record I do not think tha there 
is -any force in these contentions. The 
Jearned District Judge has held after 
considering ihe entries in the Revenue 
Records and the conduct of Bhag Mal that 
no formal adoption had taken plase. It 
` is ‘admitted before me that accordng to 

the custom “ prevailing in the’. Rohtak 
District forms and ceremonies are necessary 
for. adoption. It is also admitted that 
Bhag Mal hassucceeded to the property of 
his natural father and that such sucsession 
‘is-not allowed under custom when a fat- 
mal adoption takes place. The Earned 
‘Counsel for’ the appellants has urged that 
the learned District Judge shoud not 
‘have ‘relied on the later entries in the 
‘Revenue Records as there was notLing to 
show how: the changé in the entries had 
taken place, but there was a presumption 
of correctness attaching to these end it 
“was, ir my opinion, upon the plairtiffs to 
show that the. later*entries were not cor- 
_rect.. The next contention of the -J=arned 
Counsel that the learned District Jucge has 
misconstrued the judgments in two cases in 
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which Bhag Mal was sued by the pre- 
decessors-in-interest of some of the de~ 
fendants 


those cases and it appears therefrom that 
Bhag Mal didclaim therein that he was 
entitled to ‘succeed to his natural father’s 
property. The trial Court had ‘taken the: 
view that these judgments showed that: 


Bhag Mal's claim was based only on adverse - 


possession, but the judgments: do not seem 
to me to support that view. 
The learned Counsel 


natural father Birja. But even if the: 
entry in question did not fall strictly within’ 


the purview of s. 44, Punjab Land’Revenue `. 


Act, as contended by the learned Counsel, 
jt would still be a valuable* piece of 
evidence as it is an entry, made by a 


public servant jn the ordinary course of . 
this eatry were - 


his duties. Besides, if. 
held to be of no value, the previous entries 
showing that Bhag Mal was an adopted 
son of Ranjit, on whichthe learned Counsel 
for the plaintiffs wishes to rely, will have 
tobe considered to be equally valueless.. 
In my opinion, there is no good ground, 
for inter‘erence with the findingsof fact 
of the learned District Judge. There ap- 
pears to be however a slight mistake in 
the judgment of the learned District Judge. 
Inthe end of his judgment the learned 
District Judge remarked that he accepted: 
ihe appeal and granted the plaintiffs a 
declaration that they were entitled to a 
quarter share only of the land in suit, with 
costs in both courts. The judgment reads 
as though the costs were awarded to the 
plaintiffs although in reality their suit was 
dismissed. This was however apparently 
only a clerical error and the decree rightly 
directs that the cosis will be paid by the 
plaintifis to the defendants who were the 
appellants before the District Judge. The 
decree, as it stands, is correct and there- 
foreit is unnecessary for me to make any 
alteration. I dismiss the appeal with costs. 


N. Appeal dismissed. : 


is also not borne .out by the- 
record, I have perused the judgments in- 


finally urged that- 
there was no presumption of ` correctness“ 
attaching tothe entry in the Revenue Re-. 
cords that: Bhag Mal was the son of ‘his . 


Ah 
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MADRAS HIGH COURT 
gin FULL BENCH 
Appeal against Order No. 107 of 1930 
May 5, 1933 i 
MADHAVAN NAIR, JACKSON AND .. 

-,  - . LAKSHMANA Rao, Jd. | 
SUBBARAYA GOUNDAN AND ANOTHER. | 
~ —DrrenDANTS—APPELLANTS 

poi versus . ° 

V.V. R. VIRAPPA CHETTIAR 

- BANK AND OTAERS—PLAINTIFF3 — 
ERENT RESFONDENTS, , 

Civil Procedure Code (Act V of 1908), O, XXI,r. 
90, O. XXII, rr. 8, 12—Adjudication of judgment- 
debtor as insolient—Right to -apply to set aside sale 
and to appeal from orders passed thereon—O. XXII, 
r, 8, whether applies to execution proceedings. 

A,judgment-debtor who has been adjudicated an 
insolvent has the right to prefer’ an appeal 
against an order dismissing an application put in 
by him under O. XXI, r. 90, Uivil Procedure 
Code, inthe courseof execution of thedecree pas- 
sed against him; Kandapalli Tati Reddi v. Ram- 
chandra . Rao (l) and Ramchandra Genuji v. Shripati 
cukajt Gade (4;, approved, Palaniyandi Chettyar 
v. Kalyanarama Ayyar (2)and Hari Raov Official 
Assignee of Madras (3), distinguished. on 

Order XXII, r. ¥, is not applicable to proceedings 
in execution of a decree or order. 


Civil Appeal against the order of the 
Court ofthe Subordinate’ Judge of Coimba- 
tore ‘dated October 13, 1922, and made in 
E. A. No. 381. of 1929 in]. P. R. No. 491 of 
1927, in O. S. No. 246 of 1926. . ii 


Order of Referencetoa Full Bench. 

Pakenham Walsh,J.—The first appellant 
was a judgment-debtor in acertain suitand 
his. property wassold in accordance with the 
decree therein and purchased by the decree- 
holders. He filed an application under 
O. XXI,- r. 90, to set asidethe sale. The 
application was dismissed by the court of 
first instance but on appeal tothe High 
Court the sale was set aside. The decree- 
holders then fileda review petition on. the 
ground that when , the judgment-debtor 
filed the appealto the High Court he had 
been adjudicated an insolvent on a credi- 
tor's petition and was not competent to file 
the appeal. These facts have been ascer- 
‘tained to be correct and the Official Receiver, 
has now consented to continue the proceed- 
ings. The initial question is whether the 
appeal by the insolvent was competent or not. 
There is direct conflict of authority in this 
court with regard tothis matter. The first 
case is Kondapalli Tati Reddi v. Rama- 
chandra Rao (1) where Spencer and Rame- 
sam, JJ., held that the insolvency of a 
judgment-debtor does not render it in- 


aP 62 Ind, Oas, 854; 13L W 616; (1921) M W.N. 
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competent for-him to continue the proceed. 
ings under O. XXI, r. 72 by way of ah 
appeal, The judgment in this case. was > 
delivered on February 2, 1921. The other 
case is Palaniyandi Chettyar Kalyanarama 
Ayyar, 97 Ind. Cas. 486 (2) where Phillips 
and Madhavan Nair, JJ., held’ that a “party, 
toa suit after adjudication as an insolvent 
cannot bedeemed to be a person aggriev- 
ed by it and has therefore, no right to 
institute an appeal against the decree. in 
the suit. That related to a:matter. under 
O. XXII, r. 8. The decision in Kondapalli 
Tati Reddi v. Ramachandra . Ryo. (1). is 
not referred to in that case, but. the learned. 
Judges considered ths matter as governed 
by the Full Bench decision in Hari Rao 
v. Official Assignee of Madras (3).. Tha Full 
Bench case was a matter arising entirely. 
under the Insolvency Act, Ths insolvent 
there wished that a particular piece of 
property should not be sold at a parti- 
cular time and wanted to appeal 
aguinst the order of the Official Receiver to 
sellit. In this matter the question arose 
whether he was aggrieved by the order of. 
the Official Receiver. The Full. .Bench 


` held that he was not a person aggrieved. 


That case is nota direct authority on the 
position of an insolvent. preferring jan ap- 
peal against an order in “execution of a 
decree passed against him and one of the 
main arguments urged in thatcise was 
that the insolvent had no right to’ inter. 
fere with the insolvency proceedings’ and 
retard them. Here the Official Receiver 
is interesed in coatinuing the appeal 
In view of the direct condict of authority 
between Kondapalli Tati Reddi v. Raman. 
chandra Rao (1) and Palaniyandi Chettyar 
v. Kalyanarama  Ayyar (2) I would 
suggest to the Chief Justice to refer 
the following questions toa Full Bench: 


(1) Has the judgmen:-debtor who. hag 
been adjudicated an insolvent right to 
prefer an appeal against.an order dis- 


missing an application put in by . him 
under O. XXI, r. 9) in the course of exe- 
cution of the desree passed against him? 
and E a 
_ (2) If suchan appealis ‘incompetent in 
its inception cin it bə continued..if the 
Official Recsiyer consents to constnue it? 
Mr. K. V. Ramachandran Ayyar, for the 
Appellants. . l DES ai 
Mr. T. S. Anantavaman, for the R 
dents, 
12) 97 Ind. Cas. 456; “A I R 1926 Mad. 1914; 
(3) 94 Ind” Cas 612: 49 M 461: £0 ML J 338: 93 
LW 508 (1926) M W N 304;'A IR 1923 Mad. 556 
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< Opinion.~The questions referred to 
the Full Bench are: (1) Has the judgment- 
ment-debtor who had been adjuclicared an 
insolvent, right to prefer an appeal against 
anorder dismissing an application put in 
by him under O. XXI, r. 99, Zivil Pro- 
cedure Code in the course of the execution 
of- the decree passed against : him? and (2) 
Tf such an appealis incompetent . in its 
inception, can it be continued if the Official 
Receiver -consents to continue it? This re- 
ference has been occasioned on eccount of 
the conflict between -the dezisions in 
Kondapalli Tati keddi v. Ramachandra 
Rao: (1) and Palaniyandi Chzttyar vy. 
Kalyanarama Ayyar (2). In Eondapalli 
Tati Reddi v. Ramachandra Kao (1) it 
was held that the insolvency of a ;udgment- 
debtor does not render it incompetent for 
him to continue the proceedirgs under 
O. XXI, r. 72 by way ofan appeal. In 
Palaniyandi - Chettyar. v. Kalyanarama 
Ayyar (2)it was held that a party to a suit 
after adjudication asan insolvent cannot 
be: deemedto bea person aggrieved by it 
and- has therefore, no right to institute an 
appeal againstthe decree in the suit. 


"The facts ofthe case under reference are 
as follows:—In execution of the decree in 
O: S. No. 246 of 1926 on the ‘file of the 
Subordinate Judge of Coimbatore proper- 
ties belonging to the judgment-debtor 
were soldon March 6,1929, and purchased 
by’ the decree-holders, On April 4, 1929, 
the’ judgment-debtor filed an application 
under O; XXI, `r. 90, Civil Procedare Code, 
to set asidethe sale. On Octobe: 15, 1929, 
he was adjudicated an insolvent on’ an 
application filed by a creditor on April 26, 


1999. On. October 18, 1929, the judgment- 
debtors application to set: aside the’ Balè? 
was dismissed by the court of first in- 


stance, but on appeal filed by him on 
December 16,1929, the High Court set aside 
the sale on October 7, 1931. Tha decree- 
holders'then filed a review petitim on the 
sround thas when the jadgment-debtor 
filed the appeal to the High Cour: he had 
been adjudicated an insolvent and was, 
therefore, not competent to prefer the ap- 
eal. Notice was then issued to the Official 
Receiver and he has ‘consented to continue 
the proceedings. 


. The first question for decision ic whether 
the appeal by the insolvent to ths High 
Court was competent or not. On the facts 
of the casethere is no difficulty in answer- 
ing this question. The insolvency petition 
was filed after the properties were sold in 


wy re 
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court auction and until the sale is set aside 
the properties will not vest in the Official 
Receiver. The Official Receiver has not 
taken any steps to set aside the sale;-and 
the assets having been realised before the 
date of the . admission of the insolvency 
petition he cannot even claim the benefit of 
Provincial 
Insolvency Act), It follows, therefore, that 
the judgment-dcbtor whose interests are 
affected by the sale cannot’ only file an ap- 
plication under O. XXI, r. 90, but also 
prefer an appeal against the Subordinate 
Judge's order, The respondent: relies on 
O. XXII, r. 8, Civil Procedure Ode, in sup- - 
port of his contention that “even when the 
proceedings had been properly instituted by. 
the insolvent he cannot himse!f continue 
them, for ifthe Official Receiver refuses 
or neglects to continue those proceedings 
the court may make an order dismissing the 
suit on ths defendant’s application.” ` No 
doubt thisisthe view exp-essed by the 
learned Judges in Palaniyandi Chettyar v. 
Kalyanarama Ayyar (2) but it is not notic- 
edin that judgment that O. XXII, ri 12 
Civil Procedure Gode, makes- r. 8 inapplic- 


‘ able to proceedings in execution of a decree 


or order. AS pointed out in Kondupalli 
Tati Reddi v. Ramachandra Rao (1) O. XXII, 
1.8 applies to an insolvent plaintiff and 
is confined to suits when ths events men- 
tioned therein happen. This decision- has 
not besan referred to in Palaniyandi Chettyar 
v. - Kalyanarama Ayyar (2). In the latter 
case thelearned Judges relied on the Full 
Bench decision in Hart Rao v. Official 
Assignee of Madras (3). But in that case the 
question arose under the Insolvency -Act 
and: the’ decision;: therefore cannot be éon!! 
sidered, as observed in the: order. of: Teler: 
encė, as a direct authority on the petition 
ofan insolvent prefering an appeal against 
anorder inexecution of a -decree passed 
agains: him under the Civil Procedure Code. 
The decision in Kondapalli: Tati Reddi v. 
Ramachandra Rao (1) has-been followed in 
Ramachandra Genuji v. Shripati Sukaji 
Gade (4). Im our opinion the decision in 
Kondapalli Tati keddi v, Ramachandra 
kao (1) lays down ihe correct law. -For 
the reasons given above we would answer 
the first question referred to the Full Bench 


in the affirmative. In this view the 
second question does not arise ` fór 
decision. i 


[This case coming on for final hearing 


(4) 118 Iod. Oas. 252; AT R 1929 Bom, 202;-31 Bom. 
L R 357; Ind, Rul. (1929) Bom, 44%, +- 
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after the expression of the above opinion 
by the Full Bench on May 4, 1933, and 
having been set down to. be spoken to 


this day the court “delivered the follow- 


ing:]“ 
‘Judgment. ~The appellate order stands, 
but: -I think the Official Receiver . is clearly: 


now. entitled to- costs of the appeal (one set): 


for the: ‘trouble and expense he'has been puti 
to “by thé KENA Petition.: g 
Acer 2 aansien in L afirmatives. f 
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“QUDH CHIEF co URT 
Oitininal Revision ApplicationNo, 81 of 1933 
August: 31,1933... ‘ 
; “Raza, J. | 
MENDHAI LAL-—CO0MPLAINANT — 
; APPLICANT 
VETSuUsS . 
“PEN I MADHO AND OTHERS - ACCUSED — 


OPPOSITE Party 

Criminal Procedure Code (Act V of 
489, 417 = -Acgùittal— Interference by, 
Conditions —Practice in Oudh, 

Before the High Court interferes with an acquittal, 
the prosecutor must make out strong and cogent 
grounds to justify interference. In Oudh it is a well 
established- practice that‘ the courtis loath to inter- 
ferrin such cases and the power of interference is 
exercised, if it is proved without any doubt, not 
only. that the accused person is guilty, but that he 
has, page „acquitted . on unreasonable grounds. 


1898), ss. 485, 
High Ccurt— 


{pplication . for - revision ~ of the orders 


oft 6°Additional Segsiotis’ Judge, Kheri, 


dafed Anrh 28,1933, 
MIHN Das, kan e Applicant’ 


Judem ent This‘is 4 AI. dai NG 
onan revision under ss. 4357 “439 f the” 


Code.: of'Criminal. Procedure. - 

Four: persons, namely Beni Madho, Lalta 
Prasdd; Ram Singh, and Sri Ram-were sent 
up for trial under s. 802 of-the Indian Pénal 
Code. Thecharge against them was that 
they. mardered° one Dwarka, aged 32 of 
Harsaranpur, in the District of Kheri, on 
August 4, 1932, in the Mundha pasture land. 
THe learned ‘Additional Sessions Judge of 
Kheri acquitted all the accused persons on 
April . 28, 1933. This `` revision was 
filed by Mendhai- Lal, fathe: of Dwarka, 
on’ July 18, 1933. 

I have examined the record and heard 
the’ applicant's learned Counsel. In my 
opinion © there i is nd substance in this revi- 
sidn. 

The learned Sessions Judge has subjected 
the whole: evidence to a .ca.eful analysis. 
In-my-opinion he has come to a correct 
gonan, upan ‘the evidence.. Bechai, 
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Behari and Makka are said to be eye-wit® 
nesses to the occurrence. Their evidence 
is quite worthless and appears: to have 
been manufactured. I amnot at all satis- 
fied with their evidence. I think -the 
learned Additional Sessions Judge was 
perfectly right in rejecting their evidence. 
When their evidence is rejected ‘the 
accused persons must be acquitted.. In 


- myopinion the learned Judge has tried the 


case with marked care and intelligence. 
It is not the . practice of this court. to 
interfere with an order of acquittal, unless 
the judgment of the court below is mani- 
festly wrong. The High Courts in India 
have always insisted that before interfer- 
ence, ihe prosecutor must make out strong 
and cogent grounds to justify interference 
with the judgment of acquittal. In Oudh 
it is a well established practice that the 
court is loath to interfere in such cases and 
the power of interference is exercised if 
itis proved without any doubt not only 
thatthe accused person is guilty but that 
he has been acquitted on unreasonable 
grounds. 

In the present case- the learned Judge 
has given very good reasons for acquitting 
the accused. The reasons given by the 
learned Judge appear to me “to be itrefut- 
able. [have no hesitation. Hence I dis- 
miss the application. 4 f 
N. Application dismissed. 


C MADRAS HIGH COURT - | 
F E Revision Case No: 624 o0f.1939 :: “2 
Criminal Revision Petition No. 579 ef 19395 a 
November 17,1932 
CURGENVEN, J. A, 
In re A, RAMANN Å—AccoszD— | 


PETITIONER. : 

Criminal Procedure Code:Act V of 1898), s. 350 
(1) (a)— Transfer of Magistrate after framing. of 
charge—Successor, whether can ignore. charge- 
—Accused, whether entitled to further cross-examina- 
tion 

Where a Magistrate i is transferred after he has 
heard the prosecution case and framed a charge it 
is not open to his successor to ignore the charge. 
The accused are only entitled in suck circumstances 
zo demand under s. 350 (t) (a; that tte witnesses or 
any of them bere summoned and _ re-heard. J hey 
eavnot have themre-called and re-heard a second 
time: Sriramulu v. Veerasalingam (1), relied 
on. 

Petition against the order of the ħub- 
Divisional Magistrate of Ellore,dated August 
9, 1932 and made i in Calendar Ç ase No. 10 
of 1932. 


a 
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i Mr, 
tioner: 

‘The Public Prosecutor, for the Crown. 

Order.—I have not been shown that the 
learned Sub-Divisional Magistrate was 
wrong in refusing a further - opportunity 
to the accused to cross-examine the prosecu- 
tion witnesses. His piedecessor had heard 
the prosecution case and framed a charge 
before he was transferred. As has been 
held in Sriramulu v. Veerasalingam (|) it 
is notin ‘such: circumstances open to the 
second’ Magistrate to ignore the charge. 
He must proceed with the case on the foot- 
ing that the charge has alreedy been 
framed. The right ofthe accused then is 
tobe found in proviso (a) to s. 350 (1), 
Oriminal Procedure Code. It is some.imes 
loosely described as a right to a de noro 
trial, but all that the provision allows is 
that he may demand that the witnesses 
or any of them be re-summoned and re heard. 
When a'charge has already been framed, 
this, as Ayling, J., remarks, makes the 
Magistrate’s position practically the same 
as.thatof his predecessor would have 
been if,after framing a. charge, he had 
heard further cross-examination of the pro- 
secution witnesses unders, 256 (1). It 
follows that if the second Magistrate is 
not to frame a fiesh charge but to 
act upen the charge already framed, no 
occasion can arise for any cross-examina- 
tion afterthe framing of the charge, and 
in fact the reasons for allowing such further 
cross-examination cannot in tke circum- 
‘stances exist. The accused are entitled under 
s. 300 to have any of the witnesses re-called 
and re-heard, and thatis the extent of their 
right. They cannot have them 1e- called and 
ve-heard a second time. 

“This Criminal Revision Petition is dis- 
missed. 

A-N; Appeal ‘dismissed. 


(1) 25 Ind Cas 1091: 33M #80; (1914) M W N 646; 
16 M LT :03; 27M LJ £89; 15 Cr. LJ 673. 


B. Satyanarayana; for the Peti- 


CALCUTTA HIGH COURT 
Civil Appeal No. 1989 of £930 
December 6, 1932 
. Moers, I , 
. SADANANDA MORAL AND OTHERS— 
. PLAINT1FFS—A PPELLANTS ` 3 
versus 
Heres or Lare GOVINDA MORAL AND 
OTHERS — DEFENDANTS — RESPONDENTS 
Bengal Tenancy Act (VIII of 1885),s 29— Kabuli- 
gat Contract to o pay enhanced rentat future measure- 
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ment- Whether offends against 3, 29— Contract, 4 
enforceable—Remedy of plaintiff. ‘ 

Where a kabuliyat between a landlord and tenant 
stated that the tenant was holding a jama of 4). 
bighas, by guess, at a rate of Re l- 10-0 per bigha, 
that is to say. for a rental of Rs ¢5, thatshe would 
go on paying the said rental, ‘but when the. measure- 
ment would.be next made and the quantity.of lands 
would beascertained the tenant would remain bound 
to pay rent at the highest rate paid by tenants of 
the same class holding neighbouring lands, and on 
measurement the land was found- to: Consist of 
48 biyh1s and the highest rate of rent of neighbouring 
lands was found to be Rs. 4: - 

Held, that the contract by which the tenant agreed 
to pay ‘for the total area at the highest neighbouring 
rate was a coatract which offended against s 29, 
Bengal Tenancy Act, aad was also one: without con- 
sideration and hence unenforceable: 

Held, also that the plajatifis had the right to pra: 
ceed under the law if they desired to énhbance the 
rate of rent but they auld not be permitted to rely 
on the kabuliyat for that purpose. 

Civil Appeal from appellate dęgree of 
the Additional District Judge, Khulna, 
dated January 23, 1930. 

Mr. Nagendra ‘Kumar Dutt, for the Ap- 
pellants. 

Judgment. —This appeal has arisen 
out of a suit for rent. The plaintiffs’ case 
was that the defendants held ajama of 
40 bighas of land for a rental of Rs. 65, that 
in 1301 the defendants! predecessérs had 
executed a kabuliyat in fevour of the 
plaintiffs’ predecessors agreeing to pay for 


-the land of the tenancy ab the ‘highest rate 


of rent of neighbouring lands; and that the 
lands have now been found to qonsist of 
43 bighas and the. highest rate of rent of 
neighbouring lands is Rs. 4, On ‘such basis 
the claim was made. S9 fer as the. findings 
of fact are concerned there is no dispute 
now; the lands are roundly 47 bi, has in 
quantity, and the highest rate is Rs.. 4 
though the Commissioner reported - that it 
was “Re, 3. Both the courts below declined 
to apply either of these rales and were of 
opinion that the original rate of Re. 1-10-0 
per bigha was the rate to be applied. . In 
deference to a plea of suspension of rent 


: the trial Court dismissed the entire suit. 


The lower. Appellate Court held that de- 
duction of rent for one bigha was to be al- 
lowed and not suspensicn of the entire rent. 
It gave the plaintiffs a decree for rent for 
47 bighas at the aforesaid rate. The plaint- 
ifis have appealed. Both the courts have 
held that the kabuliyat contravenes s: 29, 
Bengal Tenancy Act. 


The terms of the kabula, therefore, 
have to be carefully examined. “Ib sïa es 
that the tenant was holding a-jama of 
40 bighas, by guess, ata rate of Re. 1+10-0 
per bigha; that is to- say; for a rental of 
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Rs. 65, that he would go on paying the said 
rental, but when the measurement would 
be nexf-made and the quantity of lands 
would be ascertained th: tenant would 
remain bound to pay rent at the highest 
rate påid. by tenants of the same class 
holding -neighbouring lands. Two con- 
structions are possible. First that if on 
measurement the, tenant is found to culti- 
vate lands outside the boundaries of the 
plots mentioned in the schedule the tenant 
would pay Rs. 65 for the 40 bighas at the 
original rate’ of Re. 1-1-0 plus rent at the 
highest. neighbouring rate for the area 
found in excess; second that on measure- 
mentjthe area being accurately determined, 
the “total area would be charged with ihe 
highest neighbouring rate: See Sukumari 
Mitra -v. Kinu Mandal- (1). I think the 
former construction should be rejected and 
the latter accepted: the more go-for the rea- 
son that the areaof 40 bighas had been put 
down expressly by guess. The question, 
therefore, is whether this contract by which 
the tenant agreed to pay for the total area 
at the highest- neighbouring rate is a con- 
tract which offends against s ‘29, Bengal 
Tenancy Act. .The answer. must be in the 
negative if the contract in the abstract has 
to be; considered, for there is no definite 
rate stated in the contract which would in- 
crease the rate in any case to more than 
two annas in the rupee. On the other hand 
the moment the plaintiffs seek to realise 
the rent either at-Rs. 3 or Rs.4 per bigha, 
the contract would be hit by the section and 
so the plaintiff would not be entitled to 
recover. on its basis. As in the present 
case the plaintiffs rely cn the contract only 
and on nothing else, the claim must fail: 
because the plaintiffs cannot be heard to 
say “If I cannot get so much, give me less.” 
For it“ -one contract which muststand or 
fail as a whole. . 

: Ialso think the claim must fail for an- 
other reason. The land was being held from 
beforeand the tenancy was an existing one 
when the kabuliyat was executed. The 
contract to payat the highest neighbouring 
rate was: in my judgment void for considera- 
tion. It was not a contract for assessment 
` of land, which the tenant might- come to 
possess in future by encroachment or other- 
wise, -It was an agreement topay a differ- 
ent rent when .a measurement would be 
made, : For this agrement there was no 
consideration. I agree with the Munsif 
that for this reason the agreement. regard- 


(1) 1035 Ind: Cas-603; 4 IR 1927 Cal. 924; 46 O, 
LJ 250, - 
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ing payment at an enhanced rate cannot be 
enforced. The case would have been differ- 
ent if it was a new tenancy which was 
being created by the kabuliyat with a rent 
tentatively fixed pending a measurement 
totake place in future. The plaintiffs un- 
doubtedly have the right to proceed under 
the law if they desire to enhance the rate 
of rent but they cannot ‘be permitted to 
rely on the kabuliyat for that purpose, The 
appeal therefore must be dismissed; ` ° 


N. Appeal.dismissed. 


ALLAHABAD HIGH COURT ` 
Execution First Civil Appeal No. 476 
- of 1931 
December 19 1932 
KENDALL, J. ; 
Thakur KUNJ BEHARI SINGH 
AND ANOTHER —DEFENDANTS—APPELLANTS 

versus 


BINDRA SAHU—P ats tirr— 
: RESPONDENT 

Civil Procedure Code (ActV of 1908), 0. XXI, r. 19 
Mortgage suit—Costs awarded to subsequent trans- 
ferees— Mortgayee, whether entitled to set off such costs 
against mortgage amount—Set off in final decree, 
effect of, 

The plaintif instituted a suit on a mortgage 
against.several defendants of whom defendants Nos. 
18 and-]4 were subsequent transferees.. The trial 
court decreed the suit for sale of the mortgaged pro- 
perty, and directed that the parties should receive 
costs according to their success or failure. In the 
preliminary decree defendants Nos. 13 and 14 were 
awarded costs amounting to Rs. 274-11 as against 
the plaintiff. Other defendants were also awarded 
costs in proportion to the amount of their success. 
Before the final decree was Prepared the plaintiff 
decree-holder made an application that the amount 
of costs awarded against him in favour of the 
defendants should be set off against.the amount 
of his decree, and this was allowed. The final 
decres was prepared in accordance with these 
orders. Defendants Nos. 13 and 14 applied to exe- 
cuts their decree for costs but the court disallowed 
this on the ground that in the final mortgage decree 
the amount of these costs has already been deducted 
from the sum decreed to the decree holder: 

Held, (i) that O. XXI, r. 19, was not applicable to 
the case and the plaintiff was not entitled to set o 
the costs awarded to defendants Nos. 13 and 14 against 
the mortgage amount as they were under no obliga- 
tion at all to-pay the mortgage amount; “ 

(ti) that the proceedings taken by the decree-holder 
could not be treated as an adjustment of the decree, 
but he could get the decree amended, 

Execution First Civil Appeal from the 
decision of the First Additional ‘Subordi- 
nate Judge, Jaunpur, dated June 6, 1931. 

Mr. B. Malik, forthe Appellants. ; 
4 Mr. Gopalji Mahrotra, for the Respon- 

ent. : 


Judgment.—The _plaintiff-respondent 
obtained a decree for gale on a mortgage 
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against 21 defendants. The mortgage had 


been executed by the first defendant on 
behalf of himself and three other’ defend- 
ants, but defendants Nos. 13 and 14, who 
are’ the present appellants, were subsequent 
transferees of the mortgaged property. The 
trial Court decreed ihs suit for sale of the 
mortgaged property, and directed thatthe 
parties should receive costs acccrding to 
their success orfailure. In the preliminary 
decree defendants Nos. 13 and 14 were 
awarded costs amounting to Rs. 274-11 as 
against the plaintiff. Other defendants 
were also awarded costs in proportion to the 
amount of their success. Before the final 
decree was prepared the plaintiff decree- 
holder made an application that the amount 
of costs awarded against him in favour of 
the defendants should be set off against the 
amount of his decree, and this the court 
directed to ke done. The final decree was 
prepared in accordance with these orders 
andthe plaintiff decree-holder is now exe- 
cuting it. - 

` The present appellants made an appli- 
cation to be allowed to execute their decree 
for costs amounting to Rs. 274-11 against 
the plaintiff decree-holder. The executing 
court has disallowed th'son the ground that 
inthe final mortgage decree the amount of 
these costs has already been deducted from 
the sum decreed to thedeciee-holder and has 
referred to the decision in Bhagwan Singh 
v.. Ratan (1). Against thisorder of-the 
éxecuting Court the present appeal has been 
made, The argument is to the following 
effect.’ Under O. XXI, r. 19, cross-claims 
may be set off in proceedingsin the execu- 
tion of a: decree ‘under which two parties 
dre entitled to recoversums of money from 
each other.’ Inthe present case the plaint- 
iff was not entitled by the decree .to recover 
any sum from the appellants. On the 
contrary the’ appellants were entitled to 
recover Rs. 274-11 fiom: the plaintiffs and 
there is nothing, it is said, which can pre- 
vent them from executing the decree for 
that amount. The application to set off the 
amount due as costs from the plaintiff 
decree-holder to the appellants was made 
‘by the decree-holder himself and the present 
appellants were not concerned with it. 
The result ofthat application was that the 
decree-holder, in consequence of a mistake 
of his own, has obtained a final decree for 
‘aless amount than he might have done if 
he had-not made this .application, and had 
not caused the court to set off against the 
total amount dueto bim under the prelimi- 

(1) 16 A 395; A W N1894, 183, 
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nary decree, the. amount that was duefrom 


him to the appellants on account of. costs: 
It is true that an amount has been deducted 
fromthe sum payable to the decree-holder 
in the final decree, which is equivalent to 
the amount due to the .appellants :for their 
costs. But thefact remains, sd the argu: 
ment goes, thatthere is nosum -which the 
decree-holder is entitled to'recover from the 
appellants, and consequently he cannot- be 
protected. by the provisions: of r.” 19, 
O. XXI. ne Se 

It has been argued on- behalf: of the 
plaintiff-respondent that the appellants as 
subsequent mortgagees cf the mortgaged 
property have rendered themselves liable 
under the decree to the decree-holder. ‘I 
have been referred to the- decisions in 
Bhagwan Singh v. Ratan (1),:and Mirza 
Sadik Hussain Khan v. Nawab Hashim 


Ali Khan 24 Ind. Cas. 376 (2), -in 
which it has been -held- that: r.-19 
will apply as between. parties who 


are entitled to recover sums of money ‘from 
each other, even when one of the sums is 
recoverable by the sale of the hypothecated 
property and the other is recoverable -per- 
sonally. These cases however referred to 
claims as between a mortgagor: and.a 
mortgagee, and.I have not been shown:any 
case in which the provisions of the rule have 
been applied to claims -arising between- a 
mortgagee and subsequent. mortgagees. -dt 
is clear enough that there may be a distinc- 
tion between the two. When there: are 
claims between a mortgagor and a mort- 
gagee, the mortgagee may :besaid to have 
a claim against’ the mortgagor not only-to 
have the mortgage debt made good out of 
the mortgaged property, but’also to recover 
any balancethat may be due afterthe sale 
personally from the mortgagor. There can 
beno such claim against the subsequent 
mortgagees of the property, who are under 
no personal liability whatever. It. has 
been suggested that there is an indirect 
kind of liability because if they had paid 
the mortgage-debt and redeemed the mort- 
gage, the property would have been relieved 
ofa certain burden of interest to which it is 
now liable. There was however no obliga- 


tion on the appellants as puisne mortgagees ` 


tosutisfy the mortgage debt and redeem the 

mortgage, and by failing todo so. they did 

not incur a personal liability to the prior 

mortgagee. -> EE ` : 
Finally it has been suggested that as the 

appellants received notice of the plaintiff's 

application for a final decrees which appli- 
(2) 24 Ind, Oas, 376, : 
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cation contained a. prayer that the amount 
awarded for costs to the various defendants 
should be set off and deducted from the 
total amount awarded to the plaintiff-decree- 
holder in the final decree, and as the ap- 
pellants did not in reply to that notice 
make appearance in the court and oppose 
the application, it must be held that there 
was an adjustment between the parties and 
thatit was certified under cl. (2) of r. 2 of 
O. XXI. For the purposes of this parti- 
cularmatter no doubt the plaintiff was in 
the position . of the judgment-debtor and 
the.appellants were the decree-holders, and 
undercl. (2) ofr. 2,itis-opentothe judg- 
ment-debtor, where there has ‘been an 
adjustment, to apply to the court to. issue 
anotice to the decree-holder to show cause 
why such payment or adjustment should not 
be regarded as certified, and if after service 
of such notice the decree- holder fails to show 
cause why the payment or the adjustment 
should not be regarded as certified, the 
court shall report the same accordingly. 
The circumstances ofthis case however were 
as follows. Before the plaintiff had made 
an application for the preparation of the final 
decree the appellants had on January 7, 
1931, made an application for execution of 
their deciee for ccsts. On Februaiy 18, 
1931, the plaintiff made an application that 
the decree could nct be executed because 
he could adjust the amount against the 
amountawarded to him under the fnal 
decree, and this was met on March 14, 1931, 
by the .counter-objection of- the appellants 
. that the decree could not be adjusted in this 
way becausethe amount due to them for 
costs was due to them personally, whereas- 
the amount due to the mortgagee was not a 
personal claim against the appellants, and 
itis difficult to see how this objection of the 
. appellants could have been met. There 
was nọ formal certificaticn-of - ihe adjust- 
` ment, and in fact there had been no adjust- 
ment. The-notice that was received by the 
appellants was a: notice of ‘the plaintiff's 
application for a final decree, after deduc- 
tion of.the amount which had been allowed 
to the varicus defendants for ccsts. Mr. 
Malik has argued, and I-think quite correct- 
ly, that it was not for the appellants to 
make any objection because the plaintiff 
had:applied for a final decree in respect of 
a sum which was less than that which he 
might- legally have claimed.’ Notice was 
not of anapplication for adjustment; and 
if it had been framed as such, the appel- 
lants would have made exactly the same 
Qbjection as they had already made when 
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the plaintiff claimed that he could adjust 
the amount in answer tothe appellant's 
application for execution. That objection 
would have been difficult to meet, and in 
fact has not been met, because it is. based 


-onthe fact thatthe plaintiff has no personal 


claim against the appellants and that 
consequently r.19 of O. XXI, has no appli- 
cation. The plaintift's remedy is to apply 
for an amendment of the decree. . l 

I therefore allow the appeal with costs, set 
aside the order of the court below, and 
direct that the appellants’ application for 
execution of their decree for costs be 
allowed, be a ee ve 

N. Appeal allowed. ' 


PATNA HIGH COURT 
Criminal Appeal No. 151 of 
August 1, 1933 
FAZL Aut AND SAUNDERS, JJ. - 
BRIJNANDAN PRASAD SINGH— . 
APPELLANT rene fe 


1933 


VETSUS 
.... EMPEROR—Opposire Parry. 

Criminal Procedure Cede (Act V of 1898); s. 219— 
New witnesses examined by prosecution long. after 
commitment—Applicaticn for examination of new 
witnesses by accused—Whether can be granted. `- 

Where in acase it appears that the prose¢uticn 
was allowed to examine new witnesses long after the 


- commitment and that the Magistrate to whom .the 


accused applied in the first instance for summoning 
new witnesses was satisfied as tothe relevancy of 
their evidence, the accugedshould be given an op- 
portunity to examine these new witnesses, 


Messrs. S. P. Varma and H. 
the Appellant. 

The Assistant Government 
the Crown. 

Order.—Weare of opinion that before 
this appeal is disposed of the appellant 
should be given an opportunity to examine 
certain witnesses whom the learned Sessions 
Judge declined to sumimon on the ground 
that the accused had applied for their 
being summoned at avery late’ stage, 
It would appear that this case was com- 
mitted to the Court of Session on January 
9, 1933, and several months later,’ on 
April 20, 1933, four new witnesses were 
examined on behalf of the `- prosecution 
before the committing Magistrate under 
s. 219, Criminal Procedure Code. On 
April 21, 1933, the appellant filed a petition 
before the Magistrate asking him to sum- 
mon siz witnesses other than those-men- 
tioned byhimin his previous list and 
this petition was to the following effect:— 

“That the prosecution have examined fcur new 


P. Sinha, for 


Advocate, for 
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‘witnesses who were not named in the petition of 
complaint and have adduced new ssidence on 
Aprilz0, inthe court of Mr A,W. Khan, Deputy 
Magistrate, who has committed to the Court of 
‘Session. That, it is very necessary for the defence to 
summon some new defence witnesses in order to 
rebut the evidence. adduced by the-prosecution 
‘The list is attached herewith. In these circumst- 
‘ances. the petitioner’ requests your honour to 
‘kindly call for the record and stimmon the defence 
witnesses for the sake of justice. Otherwise the 
accused will be. greatly prejudiced.” 


_ The learned Magistrate to whom this 
‘appiication was made ‘was apparently 
satisfied about the bona fides of this appli- 
“cation ‘and sohe made the’ following noté 
on the petition:— . , 
“Forwarded for-orders. The ccsts of witnesses 
Nos, 1 and 2 must be deposited by the accused before 
they are summoned. The relevancy of the evidence 


which these witnesses are going to gire has been 
explained tome and I am satisfied ” 

When this petition was put up before the 
learned Sessions Judge he recorded the 
following order:— - 

“The accused has all along been on bail- The 
-trial begins -on ‘April 24; 1933. ` No more witnesses 
can be summoned “ab this stage. The accused 


may produce them before the court ifhe can. The 
application rejected.” ; id 


_ . Now, one of'the groundstaken on behalf 
of the appellant in this court is that when 
“the - Magistrate’ before whom the four ad- 
ditional prosecution witnesses had been 
examined . was satisfied that the evidence 
of the new witnesses sought to be summon- 
ed bythe accused was relevant, the learned 
“Sessions Judge ought to have given an 
‘Opportunity to the accused to summon 
those witnesses and to. examine them. 
- Mr. Varma whoappears forthe appellant 
does not “press for the examination of 
the “first four witnesses mentioned in the 
list of April 21, particularly in view of 
. certain admissions made’ by the prosecution 
before the Sessions Judge when the trial 
commenced and because one of these 
. witnesses Ramrangesh Sharma has already 
been exdinined asa prosecutian witness. 
He contends . however, thathe is entitled 
. to examine the remaining two witnesses 
and the“evidence of these two witnesses 
will be very material to his defence. One 
- ofthese witnesses Jwala Kuer appears to 
- beone of the signatories to tke petition 
which was filed against the appellant 
upon the basis -of which prosecution was 
started: In our opinion having regard : to 
. allthe .facts of the case and particularly 
to: thé - fact 
-.allowed to examine new witnesses 
_long after the commitment and 
that the Magistrate to whom ths accuséd 
applied in the first instance for summon- 
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ing rew witnesses was satisfied asto the 
relevancy of their evidence, the accused 
should be given an opportunity to examine 
the two witnesses 5 and 6 mentioned: in 
his second list, namely, Balaram Prasad 
Clerk to the District Inspector of Schools 
and Jwala Kuer. 

We therefore, direct that the record of 
thecase be sent to the District Magis- 
trateand he be asked to have these two 
witnesses summoned -and their evidence 
recorded as soon as possible by the Magis- 
trate who committed the case to the court 
of Session or if he is not available by 


‘any other Magistrate subordinate to him 


and to forward such evidence, if any is 
recorded, to this court. Mr. Varma _ has 
been asked to instruct his client to take 
necessary stepsfor the examination of the 
witnesses before the, Magistrate. The 
hearing of-the appeal will be continued 
after the evidence has been recorded and 
such evidence with the record is received 


N.. Order accordingly. 


, > 
meee 


MADRAS HIGH COURT 
Appeal against Appelkàe Order No. 164 
of 19287. 
November 22, 11992. 
CURGENVEN, J. |. 
S. RAMA TYER—APpELLANT 
- VETSUS g 
RAMACHANDRAN (anor) AND OTHERS 
— RESPONDENTS. 
~Mortgage—Prior and Puisne mortgages—Purchase 
under-puisne mortgage= Subsequent sale under prior 
mortgage without imypleading purchaser—Purchaser's 
remedy—Proceedings to set aside sale under prior 
mortgage, competency of—Lis pendens, doctrine of— 
Whether applies—Breach of agreement not to sell 
whether can be pleaded in execution—Civil Procedure 





. Code (Act V of 1908),s 47,0. XXI.7°2. 


The appellant bought a certain property in exe- 
cution of a decree ona puisne mortgage. subject to 
a decree on a prior mortgage.” The “property was 
again sold in execution of the decreeon the prior 
mortgage without impleading the- appellant, who 
thereupon instituted proceedings in execution of the 
decree on the prior mortgage to set aside thesale 
under that decree. Jt further ‘appeared that after 


- the appellant had made his purchase he had ap- 


proached the prior mortgagee and that the latter 
had agreed not to bring tbe property to sale; — 

Held, (i) that as the appellant was not a party to 
the prior mortgagee's suit or execution proceedings he 
wasnotina better position than a purchaser sub- 
sequent to the decree and was subject to the rule:of 
lis pendens; 

(ii) that the question of breach of the agreement 
could not be gone into in execution proceedings ‘asit 
was not certified, though it could ebe made the basis 
for a suit for damage: Lakshan Chandra Naskar v, 
Ramdaz Mandal (1), relied on. 4 
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Appeal against at orderof the District property was sold in exécution of the mort- 

‘Court of South Malabar. at Calicut. gage decree, : 

. dated February 4, 1928 in Appeal No. 243 There is,. however, further aspeci tothe 
of 1927 preferred. against the order of case. It appears that after the appellant 
the Court of the District Munsif, Palzhat, had. made his purchase he approached 
dated December 31,1926 in Miscellareous the decree-holders in. O.S. No; 322 of 1917 
Petition No. 4499 of 1926 in Execution through their mother, they being minors, 
Petition No. 418 of 1926 in Original Suit and expressed his -willitigness to pay off 


No. 322 of 1917. the decree. For ::this purpose security 
Mr. T. S. Anantaraman, for the Appel- would have to be ‘given and the mother 
‘lant. - -seems to have- expressed her willingness 


Messrs. P. S. Narayanaswamy “Ayyar and, to. comply with this suggestion and not to 
P.S. Ramachandra Ayyar, for the Respon- bting-the property to sale. The learned 
dents. District Judge:has: accepted :this agreement 

- Judgment. - In a suit, O. S. No. 241 of “as ‘true and: upon it the appéllant’s learned 
1918, by a puisne mortgagee the appellant ‘Advocate has ‘sought tomake out a case of 
bought the property . subject “to a decree -fraud invalidating the proceedings in 
(O. S. No. 322 of 1917) passed to enforce the execution. Whatever remedy ‘the appel- 
prior mortgage. Subsequently the holders. ‘lant may have upon this ground, I am 
of this latter decree brought the property quite clear ‘that it cannot be by setting 
to sale without impleading the appellant aside the execution proceedings. The 


and bought it themselves, Theappellant, agreement amounted to-acceptance of a ` 


who had. paid Rs. 1,050 for the equity of proposal to adjust the decree, and even had 
redemption at his sale, was thus left it-been carried out O..XXI, r. 2, Civil Proce- 
without any title to the property. He has dure Oode, would have -prevented such 
instituted proceedings in execution in C. 8. -action, unless it--had been certified to the 
No 322 of 1917 with the object of having «Court, from affecting _the course of execution. 
the sale under that decree set aside, but A somewhat-similar case-was dealt -with by 
~ he has failed in both the lower Courts. a Full Bench of the Calcutta High Court in 
_Lakshan Chandra Naskar. v. Ramdas Mandal 
(1). Th Wes ‘case of en wee adit 
„ment: of +the:decree and the learned Judges 
Procedure Code, because there was no expressed the view -that the -defeñd- 
irregularity or fraud in the actual conduct id: obtain = eiei und 
of the sale. Indeed ifit had fallen under, -21t -COU ODLO, Ona STONE UDUT 
.5. 47 though it..may: be .-that . he could 


pes oe Peking A ie E eee ‘bring a suit for damages. for the decree- 
s.41 we must, in the first place consider” tholder’s, breach of contract :or ‘for recovery 
what the position is which -the appellant the money BAN eae D anan, 
“Gecupiesin that suit. The action proceeced - iad d Were: nOr quos ar toner p $ 
“both to preliminary and ‘final decrees and e: ae nor Nk Ee ani P fi od i 
though the second mortgagee, from whom - 121884 12 -a court waose Cuty:18 coninea bo 
“he derived ‘title was 2 ‘party "he himicelf k executing the decree: they might, In some 
was not impleaded. It is‘stated thatsome “Wid sense, “be questions “relating; to the 
‘eve before tne:sale was held the deace.: : discharge or:satisfaction of the -décreé", but 
holders applied’ to hive him imp.eaded and they were not within the meaning ‘of those 
--that- the’ application was refused. -Fhe Words as used in: s. 47, . Similarly in the 
order is not produced; but- it was certainly. ; Present case, ké PA Ena recta 
` discretionary “to ‘the court -so to ~refuse it.. COC. fave proces h kina he. footing th 
The appellant accordingly is in no-betzer | BOlders ontheir mother on the. footing that 
“position than any person’ “who. -after a: preach had ‘been bear u o 
X wi 3 s rai -" court-agreement not to bring the property 
Tna an =” ee Tom. iera > to sale, ‘but the matter - is not one which can 
“jedgmentédebtor of -that property ‘He is: propan pe biog oo the terms sO 
‘subject to the doctrine of lis pendens* ard - S 41r YN! ordi ay th th eer 
“takes upomhimselfevery liability’ which the ng a AN SAL derden he second 
' decree attaches to ‘the property.’ ‘Speakirg , 2 “eh ee } 
-gènerally therefore, it cannot be contendéd appeal with costs of repon pcs T e a 
Farasi RE n A Een ` $ (IY 1 Ind Oas. 857; 57 C-403: A` Ẹ R 1929 Oal. 374; 
. ple e`. appellant: after ‘the su-t ‘49 Gr. L J‘441; 33 OW N 795; Ind, Rul (1929) :Oal, 
‘proper ‘had terminated and" before’ tke «681 (FB). KARI a oe SS ree 
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It is conceded-before me that the case 
does not fall under O. XXI, -r. 90, Civil 
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CALCUTTA HIGH COURT 
Civil Rule No. 4 of 1933 
January 20, 1933 


; GUHA, J. 
FORMAN MANDAL AND OTHERS— 
` DEFENDANTS— PETITIONERS 
. versus 
BASANTA KUMARI DEBYA— 
PLAINTIFF—OPpposiTe Party. 

Civil Procedure Code (Act V of 1908, O XLIII, 
t, 1 (w), O0. XLVII, r.?—Appeal from order grant- 
ing review—When competent. 

“ The provisions of O. XLIII, r. 1 (w), Oivil Pro- 
cedure Code, are to be read subject: to the pro- 
visions contained in O. XLVII, r. 7% An order 
-granting a review can therefore, be appealed from 


only on one or other-of the grounds specified in 
0. XLVII, r. 7 


Civil Rule from an order of tke District 
Judge, Jessore, dated September 22, 1932. 
Mr. Nani Bhusan Mukerji, for the Peti- 
tioneis. 
~. Mr. Herendra Chandra Sen, for the 
Oppcsite Party. 


Judgment, —This Rule is directed against 
un order passed by the learned District 
Judge of Jessore, setting aside an order 
. passed’ by 'the -leatned -Munsif, Second 
Court at Jessore,” granting an application 
for review of judgment. The Munsif had 
by his order dated July 2, 1932, granted 
an application for review of judgment; on 
appeal the order,of the Munsif was reversed 
by the Court of Appeal below. The trend 
of .the recent decisions in this Court and 
as also of those of the other High Courts 
in India is that the provisions of O: XLII, 
r. 1 (w), Civil Procedure Code, are to--be 
read subject to the -provisions contained 
‘in O. XLVII, r. 7, that an order granting 
a review could beappealed from only on 
„one or‘other of the- grounds -specified in 
O. XLVII, r. 7; and it has expressly been 
laid down by this court in the case of 
Suria Narain v. Kunja Behari (1), that 
although O. XLIII, r. 1 (w) allows an 
appeal againstan order granting a review, 
that clause must be read with r. 7, 
O. XLVII, by which the grounds on which 
an order granting a review can be set 
-aside on appeal are limited. I find no 
-reason to differ from the above view of 
the law applicable tothe present case. Ib 
must accordingly be held thai the Court 
of Appeal below had no jurisdiction to set 
aside-the order of the Munsif granting 
the ‘review. -> 

The Rule is made absolute, the order of 
the learned District Judge passed. on 
appeal in this case is set aside, and the 
.order-of the Munsif, dated July 2, 1932, 
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allowing the application for review | 
restored. I make no order as to costs in 
this Rule. 

The records are to be returned as soon 
as possible. 

N. Rule made absolute. 


MADRAS HIGH COURT - 
Appeal Against Appellate Order No. 126 
of 1929 


January 3, 1933 
PAKENHAM WALSH, J 
Tue OFFICIAL RECEIVER, WEST 
GODAVARI, ELLORE —PETITIONER— 
APPELLANT 
VETSUS ` 
SEGIRAJU SUBBAYYA AND ANOTHER— 
CouNTER-PETITIONERS —RESPONDENTS. 

Provincial Insolvency Act(V of 19205, s5. 4, 58, 54— 
Transfer more thantwo years old—Officiol Receiver 
seeking to avoid transfer as fraudulent—Jurisdiction 
of Insolvency Court to entertain application—Ss. 53, 
54, whether exhaustive. 

An application by the Official Receiver to avoid a 
transfer made by an insolvent more than two years 
before precentation of the insolvency petition, as a 
fraudulent transfer, is cognizable under s 4, Provinci- 
al Insolvency Act. Consequently, the Insolvency 
Court las jurisdiction to inquire into and set aside 
such an alienation. - 

Sections 53 and 54, Provincial Insolvency Act, only 
lay down rules of evidence and are not exhaustive. 
Doonadula Sriramulu v. Ponakavira Reddi (1) abd 
and Anwar Khan v. Muhamad Khan (3), relied on, 


Appeal against the Appellate Order of the 
Court of the Subordinate Judge (Principal) 
of Ellore dated September 24, 1928, and 
made in Appeal No. 189 of 1928, preferred 
against the order of the Court of the 
District Munsif of Bhimavaram dated 
March 10, 1928, and made in C. M. P. 
No. 2907 of 1927 in I. P. No. 145 of 1925 
on the file of the Official Receiver, Kistna 
(I. P. No. 16 of 1925 on the file of the Court 
of the District Munsif, Bhimavaram). 

Mr. V. Suryanarayana, for the Appel- 
lant. ny 

Mr. Ch. Raghava Rao, for the Respond- 
ents. 

_Judgment.—This is an appeal from an 
appellate order dismissing an application 
by the Official Receiver in I. P. No. 145 
of 1925 to have two gift deeds executed by 
the insolvent in favour:of two counter-peti- 
tioners, declared fraudulent. The adjudica- 
tion was on January 6, 1926, on a petition 
dated December 1, 1925. The two gift 
deeds are dated respectively September 
8, 1922, and March 22, 1922. The donees 


- are the two wives of the, insolvent. Ad 


1933 
mittedly the deeds are dated more than 
two years before the] date of adjudication. 
Consequently s. 53 of the Provincial Insolv- 
ency Act does not apply, and the question 
is whether the petition under s. 53 of the 
Transfer of Property Act is cognisable 
under s. 4 of the Provincial Insolvency 
Act. The learned District Munsif held that 
the petition was barred by s. 53 of the 
Provincial Insolvency Act. 
discussion of the matter in his judgment, 
but the Principal Subordinate Judge has 
written a fairly long judgment agreeing 


with the view taken by the Court of First. 


Instance. The main ground on which ha 
decides the matter is, that while the peti- 
tion might have been cognisable if the 


original transfer of the property was a 


nullity, the Insolvency Act does not apply 
when it is only voidable. I am unable in 
the light of the decisions of this court to 
- agree with his view. 

The first-case to be considered is Doona- 
dula Sriramulu v. Panakavira Reddi (1). 
This was under Act III of 1907 which did 
not contain present s. 4. The alienations 
there were more than two years old and the 

. question was whether they were within the 
cognisance of the Insolvency Court. It was 
there held that the allegations in the 
petition were sufficient to make the appli- 
cation one to set aside documents as void 
even though the word vroidable was used. 
Applying this view as to void and voidable 
in the present.case the allegations in the 
petition of the Official Receiver amount, I 
consider, to a statement that the deeds are 
void. He says in para. 6: 

“Io spite of the said gift deeds the insolvent 
continues to be in possession of the properties in the 
schedules.” . 

‘He says in paras.7 and 8 -as follows :— 

“The counter-petitioners being the wives of the 
insolvent, and the gift deeds having been executed 
with the object of keeping back the properties. from 
being available for creditors.and thus defeating the 
claims of the creditors, the gifts are fraudulent and 
collusive and are, therefore, voidable as against the 
Official Receiver. ; ; 4 

“ The said alienations though made more than two 
years before the date of the presentation ,of the 
insolvency ' petition, are ‘not valid under s. 43, 
Transfer of Property: Act, and can, therefore, be 
annulled by this court, under.s, 4, Provincial 
, Insolvency Act” 

In spite of the use of the word voidable 
he has really said everything that can be 
said which would show that the deeds wére 
sham and void. Ifthat view is correct, all 
the authorities are agreed that the court 
could take cognisance of the matter. The 


question has been, however, argued on the ' 
ground that, ‘on the view taken by the 
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learned Subordinate Judge that the Officiay 
Receiver only treats the deeds as voidable 
yet the Insolvency Oourt has jurisdiction. 
In the case quoted above, Doonadula 


. Sriramula v. Ponakavira Reddi (1), Ven- 


katasubba Rao, J., said that on a review of 
the decisions it appeared that the preponder- 
ance of authority was in favour of holding 
that under: Act ITI of 1907 the Court in the 
exercise of its insolvency jurisdiction cannot 
decide questions relating to adverse claims 
by or against third parties. In that parti- 
cular case, the learned Judges held that the 
matter was cognisable because the third 
party was a creditor and that the court 
was entitled to go into the question as to 
whether his debt was a genuine one under 
s. 24 of the Act. There are, however, in 
that case certain remarks about ss. 53 and 
54 which are of great importance in sett!- 
ing the matter now in issue seeing that 
we have now s. 4 of the Act which did not 
then exist. The learned Judges there state 
that ss, 53 and 54 only lay down rules of 
evidence and are not exhaustive. 

The learned Subordinate Judge relies on 
a decision in Pirthiraj Singh v. Rukmin 
Kurwar (2), but there has been a more 
important Full Benzh decision of the same 
court subsequently, Anwar Khan v. Muha- 
mad Khan (3), where by a majority of two to 
one, the Full Bench held that the Insolvency 
Court has power to go into the question: 


whether a transfer is voidable under s. 53. 


of the Transfer of Property Act. They 
approve of the. opinion expressed:- in 
Doonadula Sriramulu v. Ponakavira Reddi 
(1), that: ss. 53 and 54 of the Insolvency 
Act are only rules of evidence. With 
regard to the dissenting judgment in that 
case, which practically contains the argu- 
ments addressed to me on behalf of the 
respondents, I may note that Sen, J i 
refused to follow tha dictum of this Gourt 
approved of by the othet Judges with 
regard to ss. 53 and 54, Since the reason- 
ing of the majority of the Full Bench in 
Anwar Khan v. Muhammad Khan (3), fol- 
lows the view taken by this court as regards 
the scope of ss. 53 and 54, while the 
dıssenting judgment refuses to follow it, 
there is no reason for my preferring the 
dissenting judgment. The view, that ss. 36 
and 37, now ss. 53 and 54, merely deal with 
‘evidence had already been taken by this 

(1) 72 Ind. Cas. 805: 45 M LJ 105; (1923) M W N 


“306; 18 L W 426: AT R1923 Mad. 641. 


5 (5) 95-Ind. Oas. 343; A IR 1926 All, 415; 24 A L 
527, - À 


3) 113 Ind. Gas 819; 514.550; A IR 1929 AJ], 105; 
(1929) AL J 358 (F B}. 
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-Courtin Kochu Muhamad Asan Theragan v. 
Sankaralinga Mudaliar (4). Then we: have 
_- another Madras case, Chittammal y. Ponnua- 
. sami Naicker 5), in which it was held that 
-acting under s. 56 of the Provincial :Insolv- 
ency Act,.the Court cannot direct any 
person to deliver.up any ‘property in his 
possession to the Official ‘Recervar, ‘unless 
the Insolvent is entitled, on the date of the 
application under the section, to ihe im- 
-mediale , possession of the property: .if a 
title, however flimsy, is set up by the 
. person in possession, the court: œnnot act 
under s. 56. But it-is: open to the: Court, 
on a proper/application being made under 
e. 4 of the Act, 1o try’ the issue whether the 
insolvent is entitled to the property or not. 
, That caseis an authority ‘for .ths ‘ appel- 
lant’s contention. So also is Fool Kumari 
.-Dasv. Khirod Chandra Das: Gupta (6), 
_ Where it was held that-the Insolvency Court 
has jurisdiction to ‘decide questione of title, 
as between, an Official Assigns and a 
stranger with reference to property which 
` is claimed by the Official -Assignes‘as ‘the 
insolvent’s:and which.on the other hand is 
claimed by the stranger as- hm. .Their 
_- Lordships -say that ‘the words: «f the 
. Statute seem to be. perfectly plain, -and 
. where that is the case, it is not pexmissible 
to speculate. I would, therefore,.nold that 
even, if the transaction:is only regarded +as 
voidable, the Insolvency Court kas juris- 
‘diction: to entertain- ihe ‘application. -The 
-appeal.. must, therefore, be allowed with 
‘costs and the petition restored: far ‘disposal 
“according to law. = 
Ay” . ~ Appeal allowed. 
f (4) 62 Ind. Cas. 495; 44 M 524; 4u-M-L J 219; (1921) 
MW ON'226;14L W 505. 
“(5)'92 Ind.*Cas. £73; 49 M 762; 23 L W 94; (1926) 
- MW N.1215-56M L J 1£0;-A'1-R 18.26 Mad 363. 
ogo 102 Ind; Cas, 115; A TF R1927-Cal. 415; 310W. N 





_, LAHORE HIGH COURT 
‘Miscéllaneous Fiist-Appea! No. 38 of 1932 
June. 20, 1933 
f 4 TEK COnAND, J. : 
TARA SINGH AND ANG: RER— JNSOLVENTS 
— AP! ELLANTS 
i VETSUS 
' SARMUKH.- SINGH AND OTHERS—CREDITORS 
STS — RESPONDENTS 
Provincial. Insolvency Act (V -of- IB20), 3.-42— 
‘Failure. of insolvent to show that Imiility arose 
-from: cifcumstances for which he is mur ‘responsible 


—Inability to preduce -account tooks—Inference— 
Discharge, if can be refused. : 

~- Where the insolvent-has not shown thet his liability 
has arisen from citcun.stances for which he cannot 
be hild-reeponcitle and is ynable to produce 
account beoks or to explain eatiefactorily ibe alleged 
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loss of the books, the Gourt should not grant an 
:absolute order of discharge inasmuch asat the time 
of contracting the debts, the insolvent must have 
‘known ` that he had no reasonable‘or probable 
‘ground for’expecting that he: would ‘be able to 
“repay the debts 

Where in an application for discharge, the-report of 
the. Official Receiver is in favour of granting a dis- 
~charge; the onus ‘is onthe opposing creditors to prove 
: the contrary. 

- Miscellaneous First:Appeal from an order 
of ‘the District Judge, Gujranwala, dated 
‘February 10, 1932. 

Mr.. Dev Raj Sawhney, for the -Appellants. 
Mr. Charan.Singh, forthe Respondents. 

. Judgment.—The:appellants,-Tara Singh 
.and-Lal Singh, were adjudicated insolvents 
on their own application on ‘January “18, 
:1930. ‘On December 9, 1930, they applied 
under s.'41, Provincial Insolvency ‘Act, for 
‘an ‘order of. discharge. "The application 
was sent to-the Official. Receiver,.Gujran- 
wala, ‘who-reported that he had no objec- 
tion to their being discharged, as “no com- 
“plaint of the dishonesty -or ‘misconduct 
‘had-been made‘against them.” The learned 
aListrict Judge, however, -did not agree 
with the view of: the Official Receiver:and 
shas'‘dismissed the application. On appeal 
‘Mr. Dev Raj Sawhney for the appellants 
‘thas urged that the report of the Official 
Receiver being .in favour of granting a 
- discharge to the insolvents, the -onus of 
proving: the-contrary : Jay. on the opposing 
- creditors. -The: proposition of law enunciat- 


-ed:by Counsel‘is correct, but in this-case : 


‘the report of the Official- Receiver is’ very 


brief :and does -not -discuss any ‘of the. 


“points’raised by the -opposing creditors. 
The learned District-Judge has-gone careful- 
ly into these points “and -has held -that 
several’ of the facts ‘mentioned in s. 42 
of the Act, have- been established in the 
“case,. and, therefore, he has, refused to 
‘grant an absolute order of discharge. 
After hearing ‘Counsel at length and -ex- 
amining ‘the record I am of opinion that 
the order of .the learned Judge is correct 
and this appeal must fail. 

The insolvents- carried- on -a:' very small 
business, ‘They dealt in papar and warian 
and for that purpose they did not require 
. much capital. They -have ‘entirely failed 
to explain that they had borrowed sucha 

‘large sum of money for the purposes of 
“this business. ‘The assets now available 
“are reported to-be of. the value ‘of less 
than two pies in the'rupee on the amount 
of their unsecured. liability. Under cl.-(a), 
_g. 42,;it lay-wpon the -insolvents to show 
that their: liability had arisen from cir- 
cumstances for which they could not be 
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3 


~ 
“ 


1933 


justly held responsible, and Counsel: had 
frankly admitted that they, have “entirely 
failed to show hat this was-so. - It is-also 
admitted that they kept books-of account - 
but these have. not. been produced.. They 
alleged that the. books -had beer lost,-but; 
the explanation offered. by them as to the 
alleged loss is ridiculous: on the faceof it, 
and has: been rightly rejected. 

“The, learned District Judge. had shown— 
and I agree with him—that at the time. 
of-contracting the debts. the insolvents- 
must have known that they had no reason-- 
able or probable ground for expecting that: 
they would be. able torepay them. They 
have not been able to.account for the loss 
of their assets and there is no doubt that 
they. have..brought..on their insolvency by 
unjustifiable and, extravagant living - and. 
culpable negligence of their business affairs. 
In my opinion -the learned District. Judge’ 
has rightly held. that:the case: of the ap-- 
pellants falls .under:cls, (a), (dì, (e) and (),- 
s..42) and his order dismissing the applica- 
tion for discharge: is. just:and .proper:. .I 
dismiss the appeal. with costs... 

NM Appeal dismissed. 


re 


PATNA-HIGH: COURT. 
Criminal Appeal. No..174 of 1933: 
August 9, 1933 - 

FAZL ALI AND:SAUNDERSA JJ.. 
JANKI MAHTO—AppELLANT 
Versus. - 
EMPEROR—Obpposits PARTY: 

Penal Code (Act XLV ,of 1860),..3: 97—Right. of 
private defence—Whether, can be pleaded alternative. 
ly with alibi --Accused not specificially pleading private 
defence—Right,. if can be dented to- him—Right of 
stranger,to defend person- and property. of another: 

The right.of private defence..may: be pleaded even - 
alternatively withthe plea of. alibi, and the right,- 
should not be denied’ to an. accused person merely, 
because -he does not specifically plead. it, provided 
that circumstances; found by.-the: court., are- such :as 
clearly entitle,him.;to. the exercise.-of., that.right. 

Where A was with B and other persons who-were 
im posession of’-a-land and B's party were attacked. 


"bya mob,:then Band. his». relations are-entitlad to 


defend both their person and property ins exercise of 
the right of private defence.. As. the. PenalCode + 
gives the right toa stranger also to defend the 
person and property of another- person, the:right of 
private defence cannot be denied to A. 


' Criminal Appeal from. an order of the. 
Sessions Judge, Gaya.. 

Mr. S.M. Gupta, for-the Appellant, . 

The Assistant- Government’ Advocate, : fors. 
the. Crown. : 

Fazi Ali, J—The appellant: having: beem: 
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convicted ‘under s. 326, Indian Penal Code, 
by .the-Seésions Judge of Gaya and sen- 
tenced to-undergo- rigorous imprisonment 
for .two . years, has preferred this appeal 
against his conviction. and sentence.. I 
appears that there is a plot of. land about 
10 bighas-in area im village Mow which. 
was admittedly jagir tenure of one Ram- 
kishore. Pandey who is virtually the com- 
plainant inthe present case. On August 
2,-1911, Ramkishore Pandey settled this 
land with Khargu Mahto, father of one- 
Deodat Mahto who wes one of the accused. 
persons tried'with the appellant for a term. 
of.five-years under a registered lease: dated 
July 2, 1911. This land came to be recorded. 
as-the kaimi- land of the members of 
Deodatt’s family- in the. Record. of Rights 
which was finally published in 1916. 

It appears: however that an application. 
was. made under s. 108, Bengal’. Tenancy 
Act, by. Ramkishore Pandey before the. 
Survey Authorities in which he attacked the 
entry as incorrect, and inthe course, of the. 
proceeding a. written statement was filed 
by one Komal Mahto, an uncle of . Deodatt, 
in which he admitted the incorrectness of. 
the entry. This matter however. is of little. 
importance for the purpose of determining. 
the.-question of possession in this appeal,. 
because it appears that on June 30, 1916, . 
another lease was executed by Ramkishore 
Pandey.in favour of Deodatt Mahto under 
which: the land was settled with Deodutt 
Mahto and jhe other members of His family 
for.a- period of seven years. There is no 
dispute ihat Deodatt Mahto and his rela- 
tions continued to-be.in possession of the 
land. up: 10 1923, but according to Ram- 
kishore. Pandey they gave up possession in, 
that year, and after being in. khas pos- 
session of the land for.some time, he settled 
it on June TI, 1924, with one. Lachuman 
Sahu. for a period- of- five years under a 
lease which was not registered. Ram- 
kishore. Pandey has: further stated . that. 
Lachuman Sahu continved to be in. pos-: 
session of- thé land even after the expiry 
of.the term of the lease in consideration 
of his: having advanced:a sum. of Ra. 200 
to Ramkishore:- Pandey, but he gave. up.° 
possession. some time. in 1932 and. the pòs- 
sessinn: of: the land was then taken over. 
by Ramkishore Pandey. It is not disputed. 
that. a serious fight took place: between.. 
Ramkishore-and his men on one side and.. 


~ Deodatt..Mahto-and a number of ‘persons:.. 


onthe other side on November 15,. 1932; in 
which: one: Ramkishun Singh was. killed. 
and.one Musafir: Singh received a grievoug 
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injury on.the side of Ramkishore Pandey 
and five persons were injured on the side 
of Deodatt, two of them Nihora Mahto and 
Naubat Mahto, having received grievous 
injuries. 

The question which was principally 
debated in the trial Court was whether the 
land was in possession of Ramkishore or 
whether it had continued to be in posses- 
sion of Deodatt notwithstanding the fact 
that the lost lease executed in his favour 
expired sometime in the year 1923. The 
learned Judge has on a consideration of 
the entire evidence before him held that 
the land was in all probability in the 
possession of Deodatt Mahto on the day of 
occurrence. [His Lordship considered the 
evidence and holding that ths Sessions 
Judge’s view was neither mistaken nor unrea- 
sonable continued.}. Now, as I have 
already stated, there were two versions put 

` forward before the learned Judge, one on 
behalf of Ramkishore Pandey and the other 
on behalf of the accused perscas. These 
versions have been set out in dstailin two 
informations lodged at the Tikari Police 
Station on November 15, 1932, the informa- 
tion by Deodatt being given ab? P. Mm. and 
the information by Ramkishore at 6 P. m. 
Ramkishore’s version was that he had 
taken seyeral men tocut the paddy on the 
disputed land and while they were cutting 
it they saw some 25 persons coming from 
the west, and when they arrived two of 
them,-Nihora and Naubat, claimed the 
land on the ground that they were recorded 
as tenants of the land in the survey 
papers, and also used abusive language. 
Thereupon Musafir Singh, e harahil of 
the Tikari Raj, came up to prevent the 
parties from fighting, but Janki and Nihora 
did not pay any heed to him and pro- 
ceeded to assault him. Musar warded 
the blow witn his lathi, but as the result of 
a blow dealt by Janki his left thumb was 
cut off. One of the accused, Deonandan 
hit Ramkishun Singh with a spear and 
Ramkishun Singh fell down and died 
whereupon the rioters fled away. The 
version given by Deodatt on the other hand 
was that his brother had transplanted 
paddy on 5 bighas and that on the day of 
occurrence, whilehis brother Naubat and 
others were cutting the paddy, an armed 
inob came from the direction of Rewai 
village and attacked the persons who were 
cutting the paddy and caused injuries to 
them. 

The learned Judge has virtually accepted 

the defence case and although he has 
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held that both parties were armed and 
ready to’ fight, yet he also definitely 
found that Ramkishore and his party were 
the aggressors ahd the accused were 
entitled in the exercise of the right of 
private defence of person and property 
even to cause grievous injuries to their 
assailants. Strangely enough, however, the 
learned Judge has denied the right of 
private defence to the appellant on the 
ground that it was not specifically pleaded 
by him. It may be stated here that the 
main defence of this appellant was that 
he had not taken any part inthe cccurrence 
and that he had been falsely implicated 
because he had litigation with the Tikari 
Raj and thatone of the criminal cases in 
which he was accused at the instance of 
the Raj went up to the High Court and he 
was ultimately acquitted. Now, it appears 
to me that the learned Judge has taken a 
mistaken view of the law. It has been 
frequently held by this court as well as by 
other High Courts that the right of private 
defence may be pleaded even alternatively 
with the plea of alibi and that the right should 
not, be denied to an accused person merely 
because he does not specifically plead it, pro- 
vided that circumstances found by the court 
are such as clearly entitle him to the exercise 
of that right. In this particular case the 
learned Judge has|found that the appel- 
ant was with Deodatt and the other per- 
sons who were according to him in pos- 
session of the land; that Deodatt's party 
was attacked by a mob which came from 
Rewai along with Ramkishore Pandey and 
that Deodatt and his relations who claimed 
to be in possession of the land were 
entitled to defend bot: their person and 
property in exercise of the right of private 
defence. As the Penal Code gives the 
right toa stranger also to detend ihe 
person and property of another person, I 
do not see how the right of private defence 
can be denied to the appellant upon the. 
findings arrivedat by the learned Judge. 
Tt appears to me therefore that upon those 
findings alone the appellant is entitled to 
an acquittal. 

The learned Assistant Government Advoc- 
ate however contendsthat according to the 
prosecution case and the evidence adduced 
at the trial on behalf of the prosecution 
Musafir came upon the scene not as a 
member of the mob but to intercede in 
the quarrel and therefore there was no 
justification for the appellant or for any- 
body else to attack Musafir and to cause 
The learned Assistant 
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Government Advocate would have been 
undoubtedly right in his contention vif it 
was established clearly - that Musafir was 
not a member of the mob led by Ram- 
kishore Singh but appeared on the scene 
only to prevent the partiés from fighting. 
The learned Judge however does not appear 
' to have accepted this case. He has 
indicated in his judgment that the story 
that Musafir who is a barahil of Tikari 
Raj was a mere chance passer-by and 
intervened to save the complainant was 
not very probable, but on the other hand 
in view of the fact that the local Raj 
agents were not on good terms with the 
Koiris of Mow, it was more likely that 
they would come forward to help the 
complainant who was himself an employee 
of the Raj. He has also pointed out that 
Musafir Singh had admitted before the 
Police that he had gone with the com- 
plainant to the disputed field. Musafir 
has himself admitted in his evidence that 
he had a danta and that he used it 
though he says he did so to savethe com- 
plainant. I think the learned Judge was 
quite justified in taking the view that 
Musafir was one of the members of the 
complainant’s party. 
allow this appeal and set aside the con- 
viction of the appellaut as well as , the 
sentence passed on him and direct that 
the appellant be acquitted. 

Saunders, J.—I agree. 
N. i App21l allowed. 


MADRAS HIGH COURT 
Second Civil Appeal No. 137 of 1929 
December 14, 1932 
UURGENYEN, J. 
THAYAMMAL alias MUTHACHI 
AMMAL —DEFENDANT —APPELLANT 
VErTSUS 
SANKARANARAYANA PILLAI 
AND ANOTHER —PLAINTIFFS —RESPONDENTS, 
Hindu Law ~Partition—Sutt for partition between 
father and sons—Duty ef court to make provision 
for father’s debts—Mere claim as mortgagee in 
lower Courts—Claim on the basis of pious Liability 
of sons -on second appeal—Maintainability of 
claim 
Ina suit for partition betweena Hindu father 
and his sons where creditors of the father put 
forward their debts for the purpose 
of being included in the decree the court 
should provide inthe decree for their discharge 
before arranging for the partition of the net assets. 
Rut where a mortgagee made no such application 
to the court and contented herself in both the 
lower Oourts with putting forward her claim in 
that capacity only ‘and not in the subsidiary 
capacity of a simple creditor: 
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Held, that she could not be allowed in second appeal 
to plead that provision should be made for her 
debt on the footing that 8 son was liable for ths 
father's debt as such an enquiry would enteil an 
investigation into questions of fact. Benares Bank 
Limited v. Hari Narain (3), relied on, Koduru 
Venkureddi v. Magunta Venku Reddi (2), referred 
to, - f | 


Appeal against the decree of the Court 
of the Subordinate Judge, Tuticorin, A. S. 
No. 215 of 1927, preferred against that 
of the Court of the District Munsif, 
Tuticorin, in O. S No. 238 of 1925. - 

‘Mr. T. M. Krishnaswamy Ayyar, for the 
Appellant, 

Mr. T. L. Venkatarama 
Respondent. 


Judgment.—The plaintif sued his 
father, the’ first defendant, for partition 
andthe point arose for. decision whether 
a mortgage bond, Ex. VII, executed by 
the father on July 29, 1922, for 
Rs. 1,000 to. the sixth defendant was for 
valid consideration which was binding upon 
the son. Both the lower Courts have found 
that the money was actually paid but they 
differed with regard tothe question of its 
binding character so far as the excess over 
Rs. 108-5-0 is concerned, this sum having 
admittedly been devoted to the discharge of 
prior debts Ont of the balance of 
Rs. 891-11-0 the learned District Munsif has 
found that a sum of rather Jess ihan 
Rs. 400 was spent by the first defendant 
upon constructing a house, a purpose, bind- 
ing upon the plaintiff. He has analysed 
such evidence as there is with regard to 
che amount so spent and evidently found 
ib very inconclusive, because he concludes 
by saying that taking a very lenient view 
it may be that the expenses of restoration 
and improvement of the house together with 
the money spent in ‘discharge of prior 
debts might. have amounted to Rs. 500. 
When this finding came up for considera- 
tion on appeal the Jearned Subordinate 
Judge expressed the view that the sum 
arrived at by the lower Court was based 
purely upon a surmise and that it was 
incumbent upon the mortgagee to prove 
that the first defendant did build a hotse 
and how much exactly he had spent. in 
go doing. That, I think, is incontestably 
correct and although the learned Subordi- 
nate Judge’s discussion of the evidence has 
been criticised on one or two points I do 
not think that the criticism affects the cor- 
rectness of his general position that there 
really is no evidence to sbow how much 
money was devoted to this object. The 
most that hasbeen shown is that about 
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building, but - whether. it amounted to 
improving an already existing house or to 
more than that is not clear.. Stillless is it 
clear how much of the money received 
under the mortgage was spent in the 
operation.: I cannot; therefore, say that the 
lower.Appellate Court-is. wrong.in describ- 
ing. the District; Munsif's conclusion as a 
surmise, which. is only another ward for 


guess; nor isih even possible to name with. 


certainty the minimum: sum as having, been 


so expended. In these circumstances I can. 


find: no-justification- in, second ‘appeal for 
disturbing the finding upon this point: of 
the-lower Appeéllate-Court.. 


It is then urged onthe. authority, of the- 


Privy Council'’ease in Sri Kishen Das. -v. 
Nathu Ram. (1) that if thé mortgagee made 
due enquiry she. was not bound to account. 
for the actual ' expenditure of _ the, money. 
That would no doubt be the case if such 
a, plea-had'. been. raised. There.is indeed. 
& statement by the mortgagee’s husband 
that the first-defendant.wanted to build..a 
house withthe-money, but the. question of 
any. real enquiry: being made 
much was required’ has not been.. investi- 
gated by the lower Court and it.is plain 
from para..7 of the-written statement that the: 
sixth defendant, staked her case upon: prov- 
ing. the, actual: application. of the loan. 
This plea. accordingly cannot be raised 
now. 

JA further point is taken that, even if the 
money isnot. proved to be: binding upon 
the plaintiff, provision should be made in 
the partition decree for: the payment of ihe 
debt, on the footing thata-son is liable 
for his father’s debt. Reference is made 
tothe Full Bench case. in Koduru Ven- 
kureddi.v. Magunta . Venku Reddi (2), in 
which. this principle has been given ex- 
pression to. It.isno doubt the case that 
where creditors put forward their debts‘for 
the purpose, courts should provide in- the 
decree: fortheir discharge before arranging 
for the partition‘of the net assets. In: this. 
case however, no such application to the 
court was made and the mortgagee content- 
ed herself with putting, forward her claim 
in that capacity only.and not in. the, sub- 
sidiary capacity of a simple debior.. The 


question is whether I ought to‘dissurb the, 


(1) 100 Ind. Oas, 130;49'-A 149; 25 A- 7.80; AIR, 
1927 P O 37: (1927) M W N t9; 38M L748; 4:0 WN 
184; SPL T 210; 3110 WN 462;541A 79; 29Bome 
L-R825; 45 OL J 386; 52 ML- J 720 (B 9}. 

(2) 100‘Ind..Gas. 1018; 50M.535; 52M L J 3875 
- (1927) M W N 267; 25 L.W 781; A'I R1927 Mad. 171.. 
38M LT 342 (F B). 
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‘available early in 1927. 


23 to how. 
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finding now in order that this omission 
may be’ rectified. The other side has re- 
ferred me to a recent Privy Council case 
in Benares Bank Limited v. Hari Narain- 
(8) in which a similar point was taken 
in the appellate stage but the Judicial 
Committee refused to entertain it on the 
ground that it was nottaken in the courts 
below and might involve, as was conced- 
ed, questions of fact not yet tried. l 
think ihat the same objection exists in the 
present case. A necessary .condition for- 
including the debt in the decree is that it 
should not have been contracted for an 
illegal or immoral purpose, and there is 
no question that that point would have to 
be-tried. before the decree could be modified 
jnthé manner the appellant desires. The 
Full. Bench judgment was passed in 
November, 1926, and must have been 
It is true that 
the decree in this case was passed in 
December, 1926, but the appeal was not pre- 
sented- by the plaintiff until September 
1927. The present appellant might, there-. 
fore, have taken steps to bring this matter 
to the notice ofthe court in that appeal. 
Apart from that, the Full Bench only 
affirmed-a rule of law-which was common 
knowledge before: and will be found set 
forth in Mayne’s Hindu Law. I cannot, 
therefore, find any sufficient excuse for the 
matter being only brought up in second 
appeal and inasmuch asthe appellate dec- 
ree‘isnot open.to objection on the score 
of any illegality I cannot’ set it aside in 
second appeal on this ground. 

“The second appeal is dismissed with costs 
of the first respondent. 


A. Appeal dismissed. 
(3) 132 Ind. Cas. 781: 50M 535; Ind. kul., +1932) 
P C220; :60 WN 826; AIR [932 PO '82; 34 


Bom. L'R 1079; 55 0 LJ 583; 90 W N 599; (1932) 
AL J 714; 36 L W 56; 63 ML J 92; (1932) M WN 
788; 59I A 300; 13PL T491; 54 A564, 





MADRAS HIGH COURT 
Second Civil Appeal No. 118 of 1929 
March 22, 1933 . 
PAKENHAM WALSH, J. 
APPAVOO ASARY-—PLAINTIFE— 
APPELLANT 
VETSUS 
SORNAMMAL FERNANDEZ AND 
ANOTHER -- DEFENDANTS RESPONDENTS. 
Civil Procedure Code Act V of 19089), O. Ili, r. 1 
O. 1X, r. 12,0, XVI—Failure of defendant to appear . 
personally —Procedure—Striking out defence, when. 
permissible—Order for appearance must be unam- 
bigious—Must be construed in favour of -defendant— 
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Case should not be closed, without! hearing plaintiff's 
evidence. ; a. 

The court has power to strike out. the defence if a 
defendant disobeys an order for his personal, appear- 
ance in court made.under. O. 111, r. 1, Civil Procedure: 
Uode. This isa matter within the power and discre-_ 
tion of the trial Court which it is not for the Appel- 
late Court to canvass. Varguntathammal v. Val- 
liammar .2) and- Desari-Venkatacharyulu'y Manchala--- 
Yerobu.3), referred'to. [p. 538, col. 2.] 

Where a defence is properly struck out, the plaint- 
iff is not necessarily entitled to a decree for the relief. 
claimed. He is notin any better position than if the 
defendant had been ex parte (ibid.] 

The burden. of a plaintiff to prove his case ic not 
lightened because the defendant is absent on 
the other hand, the responsibility is increased in one 
sense, namely, itis the duty of the Counsel in such 
cases to bring’ tothe notice of the court adverse’ as 
well as favourable authorities. Satyendra Nath v. 
Narendra (4) and Deonandan -Prasad v. Janki Singh 
(5), referredto [ibid.] 

‘Therefore, where the defence is struck: out, the-. 
court: should not close tbe case, without giving the | 
plaintiff an-opportunity to prove his case and hearing 
his- evidence and his Counsel's: arguments in full, 
unless it is -intended:to grant. him-a decree: ir full. 
Lp. 538, col 2, p.. 539; cal. 1.] 

Striking off of the defence is a highly penal pro- 
cedure and therefore the order, disobedience: to which 
is made the ground for’ doing so, must:be freefrom ; 
any possible.ambiguity.. lf there; is any ambiguity , 
it should be construed- in favour of, the : defence... |p. . 
539, col, 1] ak 

1£ an order for personal. appearance- was made -for- 
appearance asa witness for the plaintiff; ‘disobedience. 
to that order. would: not justify striking out-of the - 
defence. hi 

Where- one party, desires the -presence of the op- 
posite party in court for the purpose of examining 
him asa witness the:proper procedure , to:adopt -s the: 
one under O XVI and not the one: under the proviso: 
to-O. Ill, r.}, of the -Civil Procedure Code. Ayya.: 
Nadan-v. Seeni Ammal (ly, referred.to 

Minor defendants’ should‘not be: made to sufer for- 
the failure ofa major defendant to: obey an ordar for:: 
personal appearance. Anni Ammal.v. Muthu Kumara 
Chettiar (6), followed. Ayya Nadan:v. Seent, Ammal: 
(i), distinguished.. $ ; 

Second Civil: Appeal against the-decree: 
of the Court- of the Subordinate Judge,- 
Tuticorin, dated August 13, 1928,-and made - 
in A. S: Nos. 213--and .29 of 1926. prafer- - 
red against the decree dated August 7, 
1926, of the Court: of the -District Munsif of. 
Tuticorin in O. S. No. 244 of 1924. 

“Mr. A. Swaminatha “Ayyar, for thé- Ap- 
pellant, | 

Mr..T. L. Venkatarama- Ayyar, for the 
Respondents. ` ; 

Judgment:—The- plaintiff. brought: the- 
suit for payment for work done by him for 
the lst defendant’s deceased husband. Cruz 
Machado who was-a merchant; in Tuticrin. 
His case was that he was- engagedi.by the. 

Ist defendant's husband to work in his 
salt'pans and-on some schooners,,a bungalow, 
sheds, etc., and that-he had settled acecunts~ 
with Machado-up +6.-August-1917: Füurthėr. 
dealings began on February--10,-1918; and: 
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went on during the life-time of - Crug 
Machado who died sometime in: July: 1922. 
The- plaintiff then approached the ist. 
defendant, his widow, who asked him to go 
ow- with: the work and he-did. go till 
March 7, 1923. There was a settlement- of 
accounts between: himself ‘and the 1st defen- 
dant- attempted by P. W. Nos. 2. and 3 
from which nothing resulted. Gönsequently: 
the suit was-launched. for the recovery of - 
the amount due to ihe plaintiff and ` 
Rs. 2736-4-11 was-claimed as due, ` 

‘The trial’ began on April 15, 1923; and 
was transferred tothe court of the District: 
Munsif of Tuticorin and was.taken up there - 
on June 22, 1926.. The case: was-heard on 
March 23, 1926, June 29, 1926, and' July 10, 
1926, by which time nine witnesses on- the. 
side of the plaintiff had been examined and 
certain exhibits filed. On April 15, 1926, 
the plaintiff had made an application: 
under O. III, r. 1, and:s. 151, Civil Proce- . 
dure Code, praying that. the court should: 
issue an ‘order directingthe lst .defendant. 
to appear before. the.. court: and this. was.. 
accompanied by an affidavit in which he. 
said that the lst. defendant knew- abont the. 
matterand could epeak the -truth: but.she. 
was being kept back by Seshayya Fèrnand, 
her father.. On this; the court; passed». an- 
order on August 2, 1926, that the: 1st defen- 
dantshould appear in.court on August 5, . 
1926. She did.-not appear-on that- date.. 
The suit. was- adjourned to- the next: day:. 
On that day. an application was putin. on 
behalf of the Ist defendant asking that 
there should be'stay of-execution. and con-. 
sequences of. the. order of court dated. 
August 2, 1926. andi that. her. appearance 
should be. excused. for two weeks. or any 
reasonable time: the csurt.might grant. 
The court by its: order passed ‘that. day 
dismissed this petition. andċunder. Q. IX, 
r.12, struck out the. defence of.the.1st.defen- 
dant. The-entry in the B. Diary. on. that 
date is-as follows :— ` 

“First defendant does not appear:. There.is there- 
fore, no appearance- of defendant... The. court, will 
proceed-as stated in O; IX, r. 12“ 

“Judgment reserved.” ` 


The District Munsif proceeded to- deliver 
the judgment on the.next day. Herejected 
the greater part of the plaintiff's claim. 
holding that. the plaintiff's. evidence was, 
untrustworthy, that his: accounts had been 
cooked up: and that the . agreement set 
up with lst defendant had not “been made. 
out, but on the evidence of P. W. No. 2 that 
the lst defendant had offered to pay Rs..500; 
he gave thë plaintiff 8 decree-for that: 
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amount. Both sides appealed and the lower 
Appellate Court allowed the lst defendant's 
appeal. and dismissed the plaintiff’s suit 
with costs throughout. Against thai judg- 
ment the plaintiff has preferred this second 
appeal. 

The judgment of the lower Appellate 
Court is, I consider,unsatisfactory:inéseveral 
respects. Thelearned Subordinate Judge 
says with regard to the application put in 
by the plaintiff under .O. III, r. 1, Civil 
Procedure Code, that no final order appears 
to have been passed by the lower Court. 
Whatever the effect of the final order was, 
which I shall discuss later on,- there is no 
question that by the order, dated August 
2, 1926, the Ist defendant was ordered to 
appear in court. He remarks: 

“No court of law would be justified in ordering a 
party to appear in court on an application put in 
under O. 11], r.l; of the Civil Procedure Code except 
for very good reasons;” : i 
and in that remark he is undoubtedly 
correct. In Ayya Nadan v. Seeni Ammal 
(1), it was held that where one party desires 
the presence of the opposite party in court 
for the purpose of examining him asa wit- 
ness the proper procedure to adopt is the 
one under O. XVI, andnot the one under 


the proviso to O. Il], r. 1 of the Civil Pro-. 


cedure Code. It is argued for the plaintiff 
that the lower Appellate Courtis wrong in 
saying that the plaintiff did not desire to 
examine the lst defendant as his witness 
and in the appeal petition to this court, 
para. 9, it is stated that a number of 
summonses were taken out for ner on 
various dates up to July 2, 1926.. Whether 
this last statement is correct or not I am not 
in a position to say,as the summonses have 
not been submitted with the record.. But 
assuming that the plaintiff did try to sum- 
mon the lst defendant, he took no Further 
steps to enforce the summons by way of 
arrest orotherwise, instead of that he had 
resort to an application under O. IT, r. 1, 
which as pointed out is a remedy to which 
he is notentitled. When the learned Sub- 
ordinate Judge goes on to say that : 

“The lower Court was therefore wrong in recording 
that it had no other alternative than to proceed under 
O. IX, r 12, of the Civil Procedure Code,” 
while the remark is correct it carries us no 
further because assuming that the court 
did issue an {order for appearance under 
O. III, r.1, which was disobeyed the learn- 
ed District Munsif was perfectly entitled 
to strike out the defence. 

The power of a court to strike out defence 
when an order is disobeyed is recognised in 

(1) 55 Ind. Cas, 945; 11 L W 289; (1920) M W N 241; 
27 M L T-171; $ a 
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Vaiguntathammal v. Valliammar (2), and 
Desari Venkatacharyulu v. Manchala- 
Yerobu (3), and it is a matter within the 
power and discretion of the trial Court 
which it isnot for the Appellate Court to 
canvass. With iegard to the argument 
that the judgment should not have been 
delivered without . the plaintiff's case being 
closed and arguments heard, the Subordi- 
nate Judge says : 

“The last witness forthe plaintiff was examined 
on July 10. Icannot conceive what further evidence 
plaintiff could let in now or would have let-in before 
the lower Court There is absolutely no justification 
for the preposterous request made by the appellant's 
Vakilfor a remand in the case Plaintiff, in my 
opinion, has exhausted all available evidence.” 

Now, assuming that the defence of the 
Ist defendant was rightly struck off, a 
matter with .which I shall deal later—it is, 
no doubt, perfectly true that the plaintiff 
was not thereupon necessarily entitled to a 
decree for the relief claimed. He was not 
in any better position than if the lst 
defendant had been ex parte, and in 
Satyendra Nath v. Narendra (4), it has 
been pointed out that great caution should 
be exercised when suits are heard ex parte. 
This principle is of universal application. 
The fundamental principle of law is that 
the plaintiff, when he comes to court, must 
prove his case and he must prove it to the 
satisfaction of the court. His burden is 
not lightened because the defendant is _ 
absent; on the other hand, the responsibility 
is increased in one sense, for as observed by 
Sir Lawrence Jenkins in Deonandan Pra- 
sad v. Janki Singh (5): 

“When a matteris heard ex parte in the absence 
of one of the contestants who is not represented it is 


ihe duty of the Counsel to bring to the notice of the 
court adverse as well as favourable authorities.” 


. The plaintiff, having admitted that Cruz 


Machado had made some part payment for 
his work, had to prove what work he had 
done before his death, how much he had 
got for that and what was the balance and 
certainly he had to prove the agreement 
with the 1st defendant andthe work done 
for her. But granting thet ke had to prove 
all this, it seems to me clear that the court 
could not close the case of the plaintiff 
without hearing his evidence in full and his 


(2) 41 Ind. Oas 719: 41 M 256; 6 L W 337; (1917) M 
W N 743, - 


(3) 136 Ind. Oas. 42; 61 M L J 477; 31 L W £64; Ind. 
Rul (1932) Mad 250; A I R 1932 Mad. 263, 

(4) 81 Ind. Oas, 867; 39 OL J 279; A I R 1924 Oal. 
608 


(5) 39 Ind. Oas. 346; 44 I A 30; 44 0573250 LJ 
959: 15 AL J 154; 32 M LJ 206; 21 O WN 473; 1 
P L W 294; (1917) MWN254;21 M L T 240; 5L W 
526; 19 Bom. L,R 410 (P 0). . 
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Counsel's argument, unless. indeed it 
intended to grant him a decree in full. 
Tt has been pointed out-to me that there is 
evidence adduced that Cruz Machado main- 
tained accounts: and that some accounts 
have been produced on the side of the 
defendants, on which it was argued that 
the plaintiff was prepared to rely. The 
delivery of judgment for only part of the 
relief asked for before plaintiff had closed 
his case and his argument has been heard 
was clearly illegal and calculated to pre- 
judice the plaintiffand the suit must be 
remanded for retrial. ee 

I think it necessary however to state the 
position of the Ist defendant. Striking off 
of the defence is a highly penal procedure 
and therefore the order disobedience to 
which is made the ground for doing so 
must be freefrom any possible ambiguity. 
Now, itis true that the application of the 
plaintiff for the appearance of the 154 defen- 
dant was under O. II, r.l; but when we 
come tothe order passedon August 2, 1926, 
it. begins as follows :— 


“The plaintiff in the suit applies by this petition to f 
have the Ist defendant produced in court and examin- 


ed as his witness." ; ; f 
Then comesa part of the order which is 
not very relevant tothe matter we are con- 
sidering except this sentence. : 

“From the very beginning plaintif has heen urging 
the Court to have the defendant examired as he 
expects that defendant will speak to the truth accord- 
ing tohim.” 


The plaintiff's own case before me is -that 


he had been summoning the Ist defendant - 


for being examined as his witness; and the 
statement in the order about the ‘plaintiff 
urging the coart to have the defendant 
examined must refer to this as there was 
no previous application under O.TIII,r. 1. 
Finally the order says : 

“I think itis necessary in the interests of justice 
that the defendant should be ordered to appear in 
person in court for her being examined. No doubt, 
if defendant be examined onthe side of the plaintiff, 
plaintiff will take the risk of being bound by her 
statements on oath. The defendant will appear in 
court on August 5, 1926." 


Reading this order it seems to me clear 
that itis an order to the defendant to ap- 
pear to be examined as a witness for the 
plaintiff. There is certainly nothing in it 
inconsistent with suchia view and where 
we are considering an order which may, if 
disobeyed,lead to highly penal consequences, 
it-should be construed in favour of the 
defendant ifthereis any ambiguity. It has 
been argued that the lst defendant .has by. 
the petition put in- by her on August 6, 
1926, read thé order as one for her appear- 
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ance to be examined by court andit cannot 
be denied that in the order passed rejecting 
this petition the learned District Munsif 
seems to consider that his previous order 
was of that nature and he therefore pro- 
ceeded to strike off the defence. But we 
have to be guided, not by what the 1st 
defendant or the learned District Munsif 
himself subsequently thought that the 
order meant, but by the terms of the order 
itself which starts without any ambiguity 
by saying that the petition was one by the 
plaintiff to have the lst defendant 
produced in court and examined as his 
witness. It is conceded that if that was the 
nature of the order if the lst defendant had 
been ordered to appear as a witness for the 
plaintifi—then, disobedience to that order 
will be - merely disobedience to a witness 
summons and would not justify the striking 


- out ofthe defence. I must therefore hold 


that the striking out of the defence was 
not justified for disobedience to such an 
order, 

A second gronnd is put forward against 
the order striking-out. the defence namely, 
that defendants Nos. 2 and 3 who are 
minors should not be made tosuffer for the 
failure of the 1st defendantto appear. Two 
cases in this connection have been quoted, 
one on each side. In Anni Ammal v. Muthu- 
kumara Chettiar (6), Sadasiva Ayyar, J., 
held that a court has jurisdiction to direct 
the personal appearance of parties at any 
stage of the case even in the absence of 
specific provisions in the Code; but that 
a court has.no power to visit the disobe- 
dience of a nextfriend of a minor plaintiff 
to the Court's order toappear, on the minor 
himself, and to dismiss the suit on that 
account. On the other side is quoted 
Ayya Nandan v. Seeni Ammal (|), where 
it was held that in the case of a lunatic the 


.only way the court can give an order for 


his appearance is by directing his guar- 
dian to produce him; when such an order 
is given, it is in effect an order to the 
defendant to appear in person and the 
failure to comply with it will enable the 
court to act under r. 12. In that case 
Anni Ammal v. Muthukumara Chettiar (6), 
is mentioned and distinguished.' There 
is a clear distinction between the two 
cases, because in the former case the guar- 
dian was not ordered to produce the minors 
but to appear on their behalf, whereas in 
the latter case the guardian was ordered to 
produce the lunatic. The two cases are 
not therefore really in conflict. In the pre- 
(8) 17 Ind. Cas, 762; 23 M L J 676: 13 MLT 19, 
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sent case the 1st defendant - was ordered to 
appear not even specifically . as-represent- 
ing the minors but apparently--only as 
representing herself. Insuch a case the- 
decision in Ayya Nadan v. Seeni Ammal 
(1), would not -apply and disobedience 
to such order: could not be made to: pre- 
judice the minor’s case: Kh 

‘In the result the: decres of the lower Ap- 
pellate Court is set aside, as also the-decres 
of the trial’ Court. The order striking out - 
the defence of the 1st defendant is‘ also set 
aside. The case must ‘be remanded for 
trial to the court of first instance after. 
allowing. the plaintiff to, close: his case and: 
the 1st defendant to close hers, unless for - 
any’ further: disobedience: to any order of 
court it should be’ necessary again to Sake 
action under O; IX, r. 12- 

Costs throughout: will-abide the result -of 
the decree. : ; ANG 

The stamp dutyin this andthe Appellate 
Court will be refunded. a be 

N.. À Appeal dismissed. 


CALCUTTA HIGH’ COURT 
Civil-Appeal No.. 1699 of 1930 . 
: December 12, 1932 
i l MUKERJI, J, 
BANOWARI LAL SAHA AND ANOTHER— 
| APPELLANTS 4 
versus ` se 
GOPAL CHANDRA SAHA AND-OTHERS —.. 
RESPONDENTS 
Landlord and tenant—Superior holding an agri-: 
cultural one—Subordinate holding carved out. from. 
it for residential. purposes in favour of non-agricul- 
turist—Whether governed by incidents governing.. 
superior holding. , | ih 
Where .a subordinate holding was created:prior to 
the passing of the Bengal Tenancy. Act and 
time when the Transfer of Property Act had come . 
into existence, .and it was created expressly for resid- 
ential purposes and in favour of a person who was . 
not an agriculturist by occupation but a fisherman 
and who had’ no lands for purposes of cultivation, 
and there was.no indication-any where-that these lands: 
were put to agricultural use at any time, the fact- 
that the superior -holding from ‘which the subordinate 
holding was carved’ out was an agricultural holding - 
would not. mean.that the subordinate holding must: 
be governed:by the incidents that govern the superior: 
holding. ° 


. . Messrs.. Radhabinode Pal and Premran- 
jan Roy, for the Appellants: 
Messrs. Gopal Chandra- Das and Bhuban 
Mohan Saha, for the Respondents. 
Judgment:—One Umacharan Rai and- 
one Sobhan Biswas owned a ' raiyati- 
jama to-which:. the-lands of- the present: 
suit appertains ` of which they granted -a 


BANOWARI-LAL SAHA ¥..GOPAL OHANDRA: SAHA 


at. a. 


-and 
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lease to one - Baburam.. Karal in. 1290.. 


Baburam left: two -sons Judhisthir andi. 


Gayanath.. The plaintiff purchased the: 
lands bya kobala from Judhisthirin 1826: 
and- from- Gayanath’s widow «in. 1333.: In. 


1304,Gayanath had: granted. a permanent.: 
lease'in: respect of the landsito one: Tara: . 
chand Dhupi,- and: ‘some.. persons,..alleging . 
to- be -the - heirs. of:.the~ said.. 
Tarachand- Dhupi, granted a permanent:. 
lease of-the-lands to.defendants Nos..4 and. 
instituted the 


themselves. 


9-in1332.- The. plaintiff. 
present- suit’ for -recovery of: khas... posses=: 
sion of the lands on which 
homestead.. The defence taken was: that 
the case:- was -governed by the Transfer: 


of Property Act, that the:suit was not main-.. 
without service: of notice, that_ 
Tarachand . Dhupi had: transferable and: 
heritable rights and‘the: defendants’. perma-:. 
nent Jaage-from- Tarachand’s -heirs: would’ 


tainable: 


protectthem from eviction... . 
In the. last: -cadastral survey .and. settlea- 


ment the-superior. landlords. Umacharan.. 
recorded: . 


Roy and Sobhan Biswas. were 
as settled raiyats: and: the- plaintiff's 
vendors as well as one Garoda- Sundari, 
who is said. to. have been a mistress of 
Tarachand, were. recorded. as.korfa. raiyats 
with customary rights, of. occupancy. 


The plaintiff’s:case;-rests.on: the. state-of. 
things -as shown-in. the: record: of the said., 
settlement, thatis to say- that Tarachand : 


was,himself an under- raiyat and so . any 
permanent: lease granted by his heirs is-not - 
of any avail as, against the plaintiff. The 
Munsif held:that the Transfer of Property: 
Act would govern the Tenancy of Tara- 
chand :Dhupi. On this view and’ upon 
other, findings that. he arrived ab, the- 
Muosif dismissed the suit. The Subordi-. 
nate, Judge was of opinion that the Bengal 
Tenancy:.Act was applicable to the tenancy 
accepting the plaintiff's case he 
reversed the Munsif's decision and decreed- 


the suit.. Defendants Nos. 4 and 9> have . 


appealed. The question to be considered.. 
is whether it is the. Transfer of Property 
Act orthe Bengal Tenancy Act that is 
applicable. , 

I haveread the relevant documents relat- 
ing to this tenancy, viz., Ex. 2, the lease 
of 1290, by Uma Charan Rai and Sobhan 
Biswas to Baburam Karal, Ex. 3 the kobala 
of 1326 by Judhisthir to the plaintiff; Ex. 4- 
the kobala of 1333- by-Gayanath's widow 
to the plaintiffs; Ex. A, thelease of 1334, 
in favour of Tarachand Dhupi, and Ex. B,° 
the sub-lease . of 1332 by Tarachand Dhupi’s: 
alleged heirs in favour of the-defendants- 


stands a.. 


di 


“being. 


` where d è 
agricultural use at any. time. It is true -- 
‘that the- settlement . records are “in plain- 
“tiffs favour; “but whatever : presumption 

‘may-arise upon them it-has, in my- judg- 
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Leaving aside -the more’ recent of these 
documents’ which, it may‘be‘said, are of no 
-assistance - in-determining the question ‘we 
have to consider, the:documents Ex. 2 and 
Ex. A are. of ‘importafice. The Munsif 
has dealt with these two documents very 
fully in his judgment and has stated in 
detail the inferences to be drawn from 
them. Hehas also referred to ‘the other 
circumstances --connected with these 
demises with “commendable care: Is 
would: ‘be ‘sufficient -for me to -say, instead 
of repeating what he. has “said, that I 
entirely endorse the view -that he-has taken. 
‘The Subordinate udge -was 
‘supposing ‘that -as:-the superior -holding 
of Umacharan ‘Roy, “and Sobhan ‘Biswas 


was -an : agricultural: holding the ‘Subordi-. - 


nate holding created out-of it must be 


‘governed by the incidents which ‘belonged 


to it. ‘That} may be goin a case'in whick 
the-subordinate -holding has been created 
since the Bengal Tenancy Act came ~ into 
In the present case, whatever the 
‘character 6fthe parent holding may. have 
been the tenancy that was created in 129) 


(prior “tothe passing ofthe Bengal Tenan- 


cy Act and ata time when the Transfer 
of Property Act: had .come into existence) 
was created expressly-for residential pur- 
poses, and.infavour of a. person who waé 
not an-agriculturist. by eccupation but a 
fisherman and who has..not been shown 
to have had any lands for ;purposes “of 
cullivatico, and-there.is no indication -any- 
that these lands were put to 


ment, been amply rebutted. Ne 
-The appeal is.allowed. The decision of 


‘the Subordinate -Judge being set aside, 
the case is sent backtohis court so that 
‘the other questions -arising 


in‘ the . case 
may be dealt with and the whole appeal 
in that court be disposed ofon the fcoting 
of the case being governed by the Transfer 
‘ef Property Act. Costs of this appeal will 


-abide the result of theremand. 


N. Case remanded. 


“ga Boao. MNS HL 


in error ih. 
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-LAHORE-HIGH ‘COURT 
Second Civil -Appeal: No. 2191 of 1928 
4 April. 431983 
Jat LAL.AND ‘AGHA. HAIDAR,- JJ 
BUTA— PLAINTIFE —APPELLANT 
x VETSUS 
“MUNSHI AND OTAERS—DEFENDANTS— 
. SRESPONDENTS 
‘Custom +(Punjab)— Alienation—Money raised. by 
‘sale to pay previous creditors —Part-of sale conside- 
ration found to be for ‘necéssitu—Commrssion paid 
to atctioneer’ to’sell property —Whethér can be allowed 
` Gs necessary, ; 5 ` 
. - A`piece ofland-was mortgaged -with -possession 


- for Rs. 5,000 and as.the -mortgagor was indebted to 


other . persons, in orderto” raisé money ` to pay ‘the 
“other ‘creditors he'decided'to “selkthe land by auc- 


‘tion -and?Rs/ 600 was paid as “commission to ` the 
‘:guctioneer, theiland-having been-sold for ' Rs.-10;300. 


At was -found that, out.of Rs. --10,800, ithe sum of 
‘Rs. 7,771 ‘was for “necessity including Rs (00 
‘commission paid‘to-the-auctioneer,’ 1t-was contended 
‘that the -sale having ibeén" set aside it -must be 
“assumed that there was-ho necessity- for the-payment 
-of Rs. 60 as commission :.-- 

‘Held, that ‘thé cortention “was without’ force, and . 


“that asit was necessary forthe alienor to-.raise-more 


‘\aioney-in'-order ‘‘to- pay his -previous creditors, 
. Whether .the' ‘best méthod:of raising the -money was 
by creating a mortgage onthe property or selling 


“ib Was á mattér for the Jébtor 10° decide, ‘that the 


-mere“fact that the sale had been -converted ‘into a 
«mortgage did “not ‘effect-the question and-that under 
‘the circumstances Rs. 600 were rightly allowed by- 
“the lower Court. i 


Second Civil Appeal from à decree of ‘the 
‘District Judge, H¢sHlarpur, dated June 
13, “1928. Wa oe 
Messrs, Fakir Chand-and Chandra Gupta, 
for the Appellant. , 
Mr. Charanjiv Lal, forthe Respondents. 
Jai Lal, J.— This appeah is'by the plaint- 
iff .who instituted.a-suit?to set-aside .cerbtain 
-alienations made by his father. The:Distfict 
Judge. has upheld all the alienations exéept 
-alienation No. 1 mentioned on-p,” 25 of the 
. printed paper book. The learned Counsel 
“for the:appellant has appealed against the 
-decision -of the District Judge-with tégard 
to four alienations, but before us he-has con- 
ceded that'there was no ground to ‘inteffére 
with the judgment of the District’ Judge 
with regard to the fourth alienation on the 
-same -page of the judgment. With regard 
to alienation No. 2-the.learned Counsél says 
that out of Rs. 600 the consideration mmen- 
tioned in the deed Rs. 100 should not have 
been allowed. It: appears-that Rs. 600 was 
dueto Thakur Singh, a previous creditor of 
the alienor, and Rs. 100 was left with the 
alienee for payment to Thakur Singh. It 
appears that the alienee had not paid this 
Rs. 100 at the date of the institution of the 
suit, but Thakur Singh was produced ag 
a. witness apd he duly proved the amount 


49 
due tohim, and the alienee admitted his 
liability to. pay this amount to him; the 
appellant therefore has no reason to com- 
plain against the decree of the District 
Judge. | 

With regard to the third mortgage, out 
of Rs. 650, Rs. 70 were paid to the alienor 
at the time of the registration of the mort- 
gage deed. Thisis a very small part of 
the consideration andit is not necessary to 
interfere. with the decree of the District 
Judge. The main contention of the learned 
Counsel was with regard to alienation 
No. 1. It appears that about 51 kanals of 
land was mortgaged with possession for 
Rs, 5,000 and as the mortgagor was indebted 
to another person, in order to raise money 
to pay the other ‘creditors he decided to sell 
the land by auction and Rs. 600 was paid 
as commission to the auctioneer, the land 
having been sold for Rs. 10,300. The 
District Judge has found that out of 
Rs. 10,300, Rs. 7,771 must be deemed to 
be for necessity. This includes Rs. 609 
commission paid to the auctioneer. The 
learned Counsel says that the sale having 
been seb aside it must be assumed that 
there was no necessity for the payment of 
Rs. 600 as commission; In my opinion 
there is no force in this contention. It 
has been found thatit was necessary for the 


‘aliénor to raise more money in order to pay 


his previous creditors; under the circum- 
stances whether the best method of raising 
the money was by creating a mortgage on 
the property or by selling it is a matter 


` which was really for the debtors- to decide. 


The mere fact that the sale has been con- 
verted into a mortgage does not in my 
opinion affect the question especially as it 
has not beenshown by any evidence that 
the amount could be raised by effecting 
‘a mortgage of the property. Under the 
circumstances, in my opinion, Rs, 600 
have been rightly allowed by the District 
Judge and I would dismiss the appeal 
with costs in favour of the respondents who 
have appeared before us. The respondents 


in alienation No.1 not having appeared 


before us there would be no order of costs 
jn their favour. : 


Agha Haidar, J.—I agree. 


oN, : Appeal dismissed. 


Cea : 
apbit MAJID V. ARBABSHAH AKBERSHAM 


14610 
SIND JUDICIAL COMMIS- 


SIONER’S COURT. 
Criminal Revision Appian No. 40 of 
a 19 . 


July 3, 1933 
RUuPCHAND, J. O., AND Loro, A. J. C. 
ABDUL MAJID—APLLIOANT 


Versus 
ARBABSHAH AKBERSHAH AND OTHERS — 
: OPFONENTS. 

Criminal Procedure Code (Act Vof 1898, s. 248— 
Order permitting withdrawal of 
show good ground for order—Necessity of —Omission 
to place such materials in order—Ejfect ‘of—Inter- 
ference by High Court. | 

Where a Magistrate permits the withdrawal ofa 
case, he should in his order place sufficient materials 
on the record to satisfy the High Court that prima 
facie there was some good ground for the same, 
But the failure onthe part of the Magistrate to 
place such materials on the record is not by itself 
sufficient to justify the interference of the High 
Oourt with the order, Emperor v Dipchand Sitaldas 
(1), referred to. 

Mr. B. P. Samtani, for the Applicant. 

Mr. Partabrai D. Punwani, for the Op- 
ponents. : 

Mr. Parmanand’ Kundanmal, for the 
Crown. ar 

Judgment. -The facts giving rise .to 
this revision application are somewhat as 
follows:—There was a fight between two 
parties and one of the parties on each side 
was -severely injured. Five men of each 
party were sent‘for trial. The case against 
the applicant and his four companions was 
taken up first. They were charged with 
causing severe injuries to-one Nadirshah, 
but were acquitted. The case against the 
five opponents was then taken up for 
causing injuries to the applicant. A charge 
was framed against them, but subsequently 
on the application made by them to the 
District Magistrate for withdrawal of the 
case against them, he authorized the Public 
Prosecutor to withdraw the case. Before he 
did this, he however called for the remarks 
of the Sub-Divisional Magistrate, Shikarpur, 
before whom the case was pending, and of 
the Superintendent of Police of Sukkur. 
After the consideration of the matter, he 
empowered the Public Prosecutor to with- 
draw the case. The application for with- 
drawal was actually made bythe Assistant 
Public Prosecutor, Mr. Hassaram Hemraj, 
who stated in the application that the with- 
drawal of the case would conduce to pre- 
servation of public peace and tranquility, 
The learned Magistrate accepted this appli- 
cation and acquitted the accused. 


Now there is no appeal by Government 


against the order of acquittal, but the 


case—iMaterials io ` 


` 
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applicant, Abdul Majid who received severe 
injuries is naturally anxious to see that the 
proceedings against the opponent should go 
on. Mr. Samtanihas drawn our attention 
to the ruling of this court in Emperor 
v. Dipchand Sitaldas (1). 
that the Magistrate should, in his order 
permitting the withdrawal of the case have 
placed sufficient materials on the record 
to satisfy the High Oourt that prima facie 
there was some good ground forthe same. 
” But the failure on the part of the Magistrata 
o place such materials.on the record is not 
- b y itself sufficient to justify our interferenca 
with the order. We have to be satisfied that 
there are no materials oa which the order 
can be maintained. We however find that 
the Sub-Divisional Magistrate before whom 
the case was pending had already expressed 
an opinion in favour of the withdrawal. Is 
was in accordance with this opinion thas 
the District Magistrate empowered the 
Public Prosecutor to withdraw the case. 
The Sub-Divisional Magistrate had rcecord- 
ed the evidence. He knew what the result 
of the previous case was. Both he and ths 
Police Superintendent thought it expedient 
that a case of this nature should not be pro- 
ceeded with’ further. Probably if the 
defence evidence had been record- 
ed, thiscase would have met the-same fate 
as the counter-complaint. Under the cir- 
cumstances, we do not think that this isa 
fit case for our interference. We according- 
‘ly dismiss this application, - i 
N. i Application dismissed. 
(L) 124 Ind. Oas, 278: A L R 1930 Sind 156; (1920) 
Or. Oas, 620:.31 Or. L J684; 24S LR 377;Ind 
Rul. (1930) Sind 138. ‘ 


LAHORE HIGH COURT 
Second Civil Appeal No. 345 of 1933 
June 19, 1933 
Trex OHAND, J. 

DEVI DAYAL—Dgrznpant— 
APPELLANT 


versus } 
GHULAM MUHAMMAD—Puarntirr— 
` RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 55— 
Defendant entering plaintiff's baithak with- bailiff 
and Naib Sheriff under bona fide belief that judgment- 


debtor was there—Trespass, if commitied— 
Damages. 
In execution of decree against the plaintiff's . 


brother, the defendant entered the baithak of the 
plaintif with bailiff and Naib Sheriff believing that 
the brother was there, with the object of effecting 
his arrest. The brother was not there and the defend- 
ant apologised to the plaintif; 


DËVI DAYAL v. ĠRÜLAM MIHAMMAD 


He has urged . 


$45 
The Plaintiff afterwards filed a suit for damages : 
Held, that the defendant acted lawfully, that no 
trespase was committed and that the plaintiff was not 
entitledtto any. damages. Assan Alliar Maratkayar 
v. Mast.amani Nadar (1), referred to. 


Seccnd Civil Appeal from the decree of the 
Additibnal District Judge, Ferozepore, 
dated January 21, 1933. 

Dr. Vand Lal, for the Appellant. 

Jud=ment.—This appeal arises out of 
a suit for damages for alleged injury 
to the reputation ofthe plaintiff-respondent 
and for physical and mental pain caused 
to hin. The. facts found are that the 
defendant-appellant had obtained a decree 
for certain sum of money against Rustam 
Ali, krother of the plaintiff-respondent. 
He tock out- proceedings in execution of 
the decree and a warrant was issued for 
the arwest of the judgment-debtor. The 
judgm=nt-debtor lives outside Ferozepore; 
but he frequently goes there and stays 
with ine plaintiff, who is a petition-writer 
by proZession On March 6, 1932, at about 
5 P. M. she defendant, believing bona fide 
that tte judgment-debtor was in the house 
of the plaintiff went there with the bailiff 
and the Naib Sheriff to have him arrested. 
The j-dgment-debtor, however, was not in 
the horse at the. time. As soon as the 
defendint entered the baithak of ihe 
‘plaintif, the latter caught hold ofhim and 


‘remonsrated with him for-having come 


there. The defendant apologised and ihe 
incidens was closed for the time being. 
At the plaintiff's instance the defendant, 
the bailiff and the Naib Sheriff sat there 
for some time, were served with cold drinks, 
and a compromise of the claim against 
Rustam Ali was talked about. Four days 
later, tae plaintiff served a notice on the 
defend=nt, and after a.monthhe filed the 
present suit claiming Rs. 500 as damages, 

In tke plaint it was alleged that the 
defendant had actually entered the apart- 
ments >ccupied by the females of the 
plaintif's family and that his intention 
was to insult and annoy him. Both courts 
below have found; however, that these 
allegations were incorrect and have.héld 
that al that the defendant did was to go 
into the baithak where the plaintiff was 
sitting and that his intention in doing 
so was to have the warrant executed and 
not to nsult or annoy the plaintiff or any 
other member of his family.” The learned 
Additional District Judge has also found 
that the defendant believed bona fide that 
Rustam Ali was in the baithak, though 
actually he was not in the house at that 
time, He bas held, however, that the 


bdi 
defendant's act in entering the baithak 
was an invasion of the plaintiff's right and 
amounted technically to trespass. He has 
accordingly granted him nominal da- 
mages and-has passed a decree for Re. 1 


only. 


The defendant has. preferred a second 
appeal and has contended that on the find- 


- ings of the learned Judge -the suits have 


‘been dismissed. There can be no doubt 
‘us is conceded in the judgment of the. 


learned Additional District Judge, that 
the -bailiff and the Naib Sheriff were acting 
lawfully in entering the house of the 


- plaintiff, for under s. 55, Civil Procedure 


Code, they had the power to arrest the 


“judgment-debtor: at any hour before-sunset 


at any ‘place where he was to be found, 


“and. that they were informed.that-the judg- 


ment-debtor was in the plaintiff's house 
and acted bona fide in- going there. The 


. Additional -District Judge is, however, of 


opinion that the entry of the bailiff and 
the Naib Sheriff alone was lawful and that 


‘the defendant was not justified in accom- 


panying them in the baithak. Now it is 
not -suggested that the Naib Sheriff and 
the bailiff know Rustam Ali. They had, 
therefore, to-take someone with them to 
point out to them the person who was to 
e-arrested. The decree-holder was obviously 


3 the proper person for the purpose and his 
- act in accompanying them does not amount 
- totrespass in-my opinion: cf. Assan Alliar 


Maraikayar v. Mastlamani Nadar (1). In 
ay eee as stated already, ‘the defendant 
has apologised. forthwith, and the - plaintiff 


-had invited him and the bailiff and the 


Naib Sheriff to stay there for sometime 


-and had entertained them with cald drinks. 


On these facts the plaintiff is not entitled 
to -any damages and the-suit. has been 
wrongly decreed. I accept the appeal, set 
‘aside the decree of the courts below, and 
‘dismiss the plaintiff's ‘suit with costs 


‘throughout. 
ee Appeal accepted. 
(1) 51 Ind. Cas, 198; .A TR 1919 Mad. 226:-42 M 446; 


86 M LJ 252; 20 Or. L J 422; (1919) M W N 252; 25M 


L 274. 
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. BOMBAY HIGH COURT 
Fifth Criminal Sessions, 1932, Case No. 26 
- December z; 1932 
BEAUMONT; O.-J. 
EMPEROR—ProsecutTor 
versus gw 
MAHOMED YUSUF—<Accusup. 
Evidence Act (I of 1872), 8 38—Deposition 


EMPEROR V, MAHOMED Yustti 


-died prior 
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witness in enquiry before Corotier—Death of witness 
prior to enguiry before Magistrate—Deposition, if 
can be taken in evidence at:trial in High Court. 

The deposition of a witness given before the 
Coroner enquiring into the death of a man with whose 
murder the accused is charged, cannot be taken in 
evidence .under s, 33, Evidence Act, at the trial of 
the case in ‘the High Court, where the witness has 
to the enquiry before the Magis- 
trate 


Sir Jamshed Kanga, Advocate General, 
(with him Mr. Gomes), for the Crown. 

Mr. S. D Dhondy, for the Accused, 

Judgment.—The point for decision in 
this case is whether the evidence of a wit- 
ness who was called before the Coroner, 
who ‘was enquiring into the death of a 
man with whose murder the accused is 
charged can be taken in evidence in this 
court under s. 33 of the Indian - Evidence 
Act, the particular ‘witness having died, 
and died priorto the enquiry before the 
Magistrate, - so that he was not called before 
the Magistrate. 

Section 33 provides that evidence given 
by a witness in a judicial proceeding, or 
before any person authorised by law to 
take it, is relevant for the purpose of prov- 
ing, In a subsequent judicial proceeding, 
or in a later stage of the same judicial 
proceeding, the truthof thefacts which it 
states, when the witness (amongst other 
things) is dead; and then itis provided 
that “the proceeding was between the same 
‘parties or their representatives-in-interest”’. 
Then the explanation provides that a- cri- 
minal trial or inquiry shall be deemed to 
be a proceeding between the prosecutor 
andthe accused within the meaning of 
this section. In my opinion, the. inquiry 
before the Coroner, although it may be a 
judicial proceeding, is not a proceeding 
between the prosecutor and the accused. 
The proceedings before the Coroner are 
merely an inquiry into the circumstances 
leading to the death of the person whose 
death is under inquiry, and it is impossible 
to say that the Crown isa party to those 
proceedings, even if it can be said that 
the accusedis a party onthe ground that 
he was during those proceedings a suspect. 
n my opinion the evidence is not admis- 
sible, 


N. Order accordingly. 


1933 ° 


LAHORE HIGH COURT 
Civil Revision Petition No. 198 of 1932 
October 12, 1932 
BHIDE, J. 
MILA WA RAM—VENDEE— 
PETITIONER 
versus 
KESAR DAS AND ANOTHER - AUCLrION- 


PURCHASERS— OPPOSITE PARTIES 

Provincial Insolvency Act (V of 1920),ss.4 and 75— 
Civil Procedure Code (Act V of 1908),s 115—Report 
by Receiver as to fictitious alienations by the insolvent 
—Whether court must eonsider the question—Order for 
sale of saleable interest of insolvent—Competency of 
revision 

During the course of insolvency proceedings the 
Receiver reported tothe court that certain properties 
were fictitiously alienated by the insolvent. The 
court refused to consider the question and ordered 
that the saleable interests of the insolvent be sold. 
The auction-purchaser afterwards applied to the 
court to consider his title to the property and restore 
possession of it to him: 

Held, that as appeal by leave of court was 
competent under s. 75 of the Provincial Insolvency 
Act, petition for revision could not be entertained. 

Civil Revision Petition from an order of 
District Judge, Mianwali, dated March 10, 
1932. | 


Mr. M. L. Batra, for the Petitioner. 

Dr. Nand Lal, for the Opposite Parties. 

Order.— Civil Revisions Nos. 198, 199 
and 268 of 1932, are connected and will be 
disposed of together. During the course of 
insolvency proceedings the Receiver reported 
that certain properties had heen fictitiously 
alienated by the insolvent and requested 
the court to go into the question under 
: 8.4, Provincial Insolvency Act, 1920, and 
“ restore possession of the properties to him. 
The court did not go into the question, but 
purporting to act under sub-s. (3), s.4 of 
that Act, ordered that the saleable interests 
of the insolvent in the properties be sold. 
The properties were accordingly auctioned. 
Subsequently tae auction-purchasers ap- 
plied to the court for the question of title 
being enquired into and possession restored 
to them. A preliminary objection was raised 
that the court hdd already decided that it 
would not enquire into the. matter under 
s. 4. This objection was however over- 
ruled and issues on merits were framed. 
Petitions for revision of this order have 
been now presented to this court on behalf 
of the alienees. Dr. Nand Lal appearing 
for the auction-purchasers has-raised two 
preliminary objections viz., (1) that the 
orders in question were of an interlocutory 
nature and therefore no petition for revision 
is competent and (2) that an appeal by 
leave of the court was competent under 
s. 75, Provincial Insolvency Act, and for 
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that reason also the present petitions, for 
revision cannot be entertained. 

As regards the first point, it is perhaps 
possible to look upon the orders in question 
as being passed in a case within the 
meaning of s. 115, Civil Procedure Code, 
as the question of title raised under s. 4 
was an independent matter which the 
court had to decide apart from the general 
insolvency proceedings. Leaving that aside 
however the second objection appears to 
me to be sound. The learned Counsel 
for the petitioners had also to concede 
that an appeal withthe leave of court was 
permissible under s. 75, Provincial In- 
solvency Act. He admitted that he had 


-overlooked the point and prayed that the 


present petitions be treated as appeals. I 
do not see however any adequate ground 
for adopting this course. The Insolvency 
Court had undoubtedly jurisdiction to decide 
the question of title unders. 4. The only 
point raised in the petition is, whether the 
Insolvency court, having first passed an 
order under s. 4 (3) that the saleable 
interests of the insolvent in the-properties 
be sold, could subsequently proceed. to 
decide the question of title. The point is 
only of a technical nature and Iam unable 
to see that the petitioners will in any 
way be prejudiced. 

I therefore uphold the-second preliminary 


objection referred to above, and dismiss 


the petitions for revision. In view of all 
the circumstances I leave the parties to 
bear their costs. ; 

v. Petitions dismissed. 





RANGOON HIGH COURT 
Criminal Revision ee No. 200-B of 
192 - 
July 13, 1933 . 
BAGULEY, J. 
GARANAND SINGH—APPLICANT 
versus 


EMPEROR — OPPOSITE Party 

Criminal Procedure Code (Act V of 1898), 83, 414, 
489 (5)—Motor Vehicles Act (VII of 1914), s. 14— 
Conviction under—Fine and suspension —Appealabi- 
lity against conviction -Appeal not filed—Revision, 
if canbe entertained— Penal Code (Act XLV of 
1860), s 58—List of punishments given in section, if 
exhaustive A i 

Where a taxi-driver was convicted and fined 
Rs 60 and suspended for one year: 

Held, thatthe order of suspension of license was 
a part of the sentence and it was open to him to 
appeal therefrom ; but that no revision could be 
entertained at the instanceof the accusedif he did 
not appeal against the conviction, Emperor y. Hira 
Lal (2), distinguished, Dheklia Kunbe vy, Emperor 
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(\)and Kåthan v.: Emperor (3); referred to. 

The list of punishments given in s. 53, Penal 
Code, isnot exhaustive, Other punishments bé- 
sides those mentioned in the section can be inflicted 
by Oriminal Courts in certdin cases, e. g, whipping, 
detention in a Borstal Institute or a [raining School, 
an order under s. 565, Criminal Procedure Code, 
‘ete. i ` 
Cr Rev. Appl. from an order of the 
Western Sub-Divisional Magistrate, Rangoon 
dated April 13, 1933. g 
` Mr. B.C. Guha, for the Applicant. 

Mr. Tun Byu, for the Crown. 

Order.—The applicant is a taxi-driver. 
He was convicted in two summary trials 
by the Western Sub-Divisional Magistrate, 
Rangoon. In one‘case he -was fined Rs. 40 
under s. 337, Penal Code ‘and in the other 
he-was fined Rs. 60 under r.60-A of the 
Burma Motor Vehicles Rules read with 
s. 16, Motor Vehicles Act, and in the second 
case his license was suspended for one 
year... The first case is only before this 
court for reference, but the second case has 
been sent up by the Sessions Judge of 
Hanthawaddy in revision, with a recom- 
méndation that the fine may be reduced, 
and the period for which thelicense was 
suspended should also be reduced. 

The convictions are dated April 11, 1933. 
No appeal was filed against the conviction 
under r. 60-A, but on May 23, 1933, an ap- 
plication for revision was filed by the 
present applicdnt tothe Sessions Judge. 
A preliminary point has been taken that 
no proceedings ‘in revision can be entertain- 
ed atthe instance of the applicant. Sec- 
tion 459 (5); Criminal Procedure Code, says 
that where an appeal lies and no appeal 


is brought, no proceedings by way 
of revision shall be entertained 
at the ‘instance of the party 


who could have appealed. The contention 
on behalf of the Crown is that the sentence 
of the court being one of fine, coupled with 
a suspension of the’ driving license, it 
wasan appealable sentence and therefore, 
the application for revision zaunot be 
entertained. Section 408, Criminal Procedure 


Code, says that: — . 
“Any person convicted on a trial held by a 
Magistrate of the First Class......... may-appeal to the 


Court of Session.” 


In this particular case the trial having 
been held by the Western ‘Sub-Divisional 
Magistrate Rangoon, the appeal] will lie to 
tais court buttherightof appeal given by 
s. 408, Criminal Procedure Code,is perfectly 
general. There are, however, certain ex- 
ceptions. Section 413 gives one which 
does.not apply to the-present case; s. 414 
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gives another exception, anditis argued 
that this section applies to the present 
case andrendeis the conviction and sen- 
tence non-appealable. Section 414, Crimi- 
nal Procedure Code, says:— ` 
“Notwithstanding anything hereinl:efore contained 
there shall be no appeal by a convicted person in 
any case tried summarily in which a Magistrate 
empowered to act uoders :60 passes a sentence 
of finenot exceeding two hundred rurezs only.” 
The question arises then as to whether 
the order for suspension ofa license is a 
part of the sentence or not. If the sentence 
is one of afine of Rs. 60, and the order for 
suspension of license was no part of the 
sentence, then the conviction was not’ ap- 
pealable, andthe present application for 
revision can beheard. The question is 
not free from difficulty, and direct rulings 
appear to be lacking, save one which can 


be found in an unauthorized report: 
Dheklia Kunbi v. Emperor (1). In that. 
case the applicant was convicted of not 


producing his driving license on demand 
by the Police and sentenced to paya fine 
of Rs. 25and the Magistrate paased an 
order under s.18 (2) of the Act that his 


license should be suspended for six 
months. The learned Additional Judicial 
Commissioner held that the order of sus- 


pension was a partof the sentence. He 
quoted as analogy anorder under s. 565, 
Criminal Procedure Code, but he seems to 
have thought the matter so obvious that 
it was difficult to find arguments in favour 
of it. gg 
The . learned Assistant Government . 
Advocate also referred to Emperor v...Hira 
Lal (2), but this case merely held that. as 
the Criminal Procedure Code. does not say 
that there isno appeal in the case of, a 
person who has been convicted and bound 
over under s. 562, Criminal Procedure ( ode, 
the general rule laid'down ins. 408 must 
prevail, and therefore, the person who is 
only bound overunder s. 562, Criminal 
Procedure Code, has a right of appeal. 
Nearer tothe point is Kathan v. Emperor 
(3). Inthis case the appellant was tried 
summarily and sentenced tothree months’ 
rigorous imprisonment, and further ordered 
to givesecurity for good behaviour under 
s. 31-A, Rangoon Police Act. This case 
dates from 1908, at which time a sentence 
of not more than three months passed ina 
summary trial was not appealable. It was 
held thatthe fact that the sentence con- 
J ny 65 Ind. Cas. 425; A IR 1$22 Nag. 71; 23 Cr. L 


(2) 82 Ind. Cas. 172; A IR 1924 All. 765; 25 Cr. L 
J 1244: 46 A898; 99 A LJ 751; L R 5A 131 
Or, i 
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sisted _ ofan order to furnish security ` Nore.—In connection with this case,. I 
inaddition tothree months’ rigorous im- would draw the learned Magistrate's atten-’ 


prisonment made the conviction appeal- 
able, it being held thatthe order to give 
Security was apart of the sentence. So 
far as the meaning of the word “sentence” 
1s concerned, Wharton's Law Lexicon 
gives no assistance, but Murray's English 
Dictionary gives one meaning to the 
word “sentence” which, inmy opinion, is 
exactly tothe point. The definition which 
it gives is:— ' i 

“Tha judicial determination of the punishment to 
be inflicted on a convicted criminal. Hence, the 
punishment to which a criminal is sentenced.” 

In the case of convictions under the 
Motor Vehicles Act, in many cases an 
order of suspension of a driving licence is a 
much more serious part of the punishment 
than asentence of fine. It was argued 
thatthe order of suspension of the driving 
licence was merely an executive act and 
not apart of a judicial punishment, because 
the suspension of a licence isnot mentioned 
as one of the punishments which can he 
inflicted under the Penal Code. This may 
well be, but the list of punishments given 
ins. 53, Penal: Code, is not ‘exhaustive. 
Other punishments besides those mentioned 
in the section can be inflicted by Criminal 
Courts in certain cases, e. g, whipping, 
detention ina Borstal Institute or a Train- 
ing. School, an order under s. 565; Criminal 
Procedure Code, etc. Under s. 18 (2), 
Motor Vehicles Act, when -a person is con- 
victed of an offence against the provisions 
ofthe Act,or any rule made thereunder, 
ete., the court by which the person is con- 
victed may exercise certain powers with 
regard tothe person’s licence. To that 
extent interference with his licence may 
be regarded as an executiveact, but the 
court only gets the right to take this execu- 
tive action by reason of the fact that the 
man has been convicted byit; and after 
all, sending aman to prison is itself an 
executive act which the court is empower- 
ed to perform by reason of the fact that 
the court has convicted the prisoner 
before it of an offence punishable with 
imprisonment. . ‘ 

For these reasons T hold that the original 
conviction and sentence were appealable 
because the sentence entailed a certain 
punishment in addition to the fine of Rs. 60, 
and in consequence no action in revision 
can be entertained at theinstance of the 
accused person. J therefore, dismiss the 
application for revision. , 


(3) 4 L BR 359; °9 Or, L J 368, 


tion toz rather unfortunate expression | 
he has used in s. 337, Penal Code, no: 
doubt oving to the necessity of making: 
the recorc a succinct one. His order ends. 
up with:— - 

“The rickshaw was proceeding on its proper side. 
Negligence is therefore, proved ” - i 


On corsiderationI am quite sure he will. - 
realize that the mere fact that the rickshaw 
was on ite right side when something else: 
ran into % does not prove ipso facto that. 
the drive’ of the car which collided with 
it was guilty ofnegligence. Itis always 
possible “hat accidents may occur for some 
reason; fhe road is sometimes. greasy; 
coolies running blindly across.the front 
ofacar may cause it to swerve and a 
thousand and one. things may happen. 
Magistratas trying motoring cases must 
not judge that negligence must have been. 
aa merely because a car hit something 
else. ee 
N. Application dismissed. 





i LAHORE HIGH COURT . 

Miscellareous First Civil Appeal No: 600 

a of 1932 - 
Ai October 14, 1932 
= __ BHD, J. 
LACHHMAN DAS AND otanRs—APPELLANTS 
> VETSUS - 
RAK CHANDAR— RESPONDENT -+ . 

Succession let (XXXIX of 1925., s. 282—Will in 
favour of rligious institutions— Whether successor 
entitled to cla=m letters of administration. 

Where pronerty is managed by amahant and a 
will is made in favour of the religious institution, 
the successor ofthe mehant is entitled to claim on 
death of the mahant in charge, the letters of ad- 
ministration “ith respect to the wil). [p. 548, col. 
1 


Mis. Fst. Civ. Appeal against an order of 
the Distrie Judge, Karnal, Camp Rohtak, 
dated January 18, 1932. 

Mr. Shar-air Chand, for the Appellants. 

Mr. R.C. Soni, for the Respondent. 

Judgment. Thisis an appeal from the 
order of the District Judge, Karnal, grant- 
ing letters ož administration to the respond- 
ent Ram Ckandar in repect of a will execut- 
ed by one Bhagwans, by which certain prop- 
erty was dedicated to a religious institu- 
tion known as Tirath Pindara. Two points 
bave: been zaised in appeal; (1) that- the 
execution ofthe will has not been proved ; 
ard (2) thet the original application was 
made by one Lajja Ram, but Lajja Ram 
heving died the respondent Ram Chandar 
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had no locus standi to continue the appli- 
cation. 

As regards the first point the “earned 
_ District Judge has discussed the evidence 
fully. The execution of the will is -proved 
by the evidence of Sri Kanth, me of the 
attesting witnesses. The other aftesting 
witness was dead and hence could not be 
produced, There is also the evidence of 
certain other witnesses to whom the 
deceased had mentioned his intertion of 
executing a will or the fact of his having 
executed it. The Jearned Counsel almitted 
that there is nothing in the record .o show 
that these witnesses were interested or 
unworthy of credit. The witnesses have 
‘stated that Bhagwana was hale anc hearty 
and it appears that he himself took -he will 
to Sri Kanth for securing his signature as 
an attesting witness. In the circumstances 
the finding of the learned Distric Judge 
that. the execution of the will by the deceas- 
ed was satisfactorily proved is clearly 
correct, 

_ As regards the second point the will was 
in favour of Tirath Pindara, as stated 
above, and the property was to be nenaged 
by Lajja Ram Brahmachari who was ap- 
parently the Mahant in charge. On the 
death of Lajja Ram, Ram Chandar became 
the manager and under s. 232, Succession 
Act, he was entitled to claim letters of ad- 
‘ministration with respect to the will. The 
learned Counsel for the appellact has to 
concede this point also, There seems to be 
no force in this appeal and it is, -herefore, 
_ dismissed with costs. 
v. Appeal dismissed. 


ooo 


BOMBAY HIGH COURT 
Criminal Appeals Nos. 183- 184 
and 133 of 1933 
July 28, 1933 
Beaumont, C. J., AND 
WaDia, J. 
EMPEROR—Prosscutor 
Versus 
AKBARALI KARIMBHAI~—Accovsgp 
Evidence Act 11 of 1872), s 88—Dying declaration 
—Value of, in evidence—Something found false in 
dying declaraticn— Whole, if to be ne-essarily dis- 
regarded— Ferson “making it not expecting to die— 
Relevancy of dying declaration — Corcboration — 
Necessity of 

Section 52, Evidence Act, makes ceitaic declarations 
relevant which under the ordinary :aw would be 
irrelevant as hearsay. Once a decleration falls 
within s. 32 it beccmes relevant evicence and the 
court must judge of the weight of thas evidence on 
exactly the same principles as thoee upor which itacts 
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injudging ofthe weight of other types of evidence 
The court has always to bear in mind that a declara- 
tion admissible under s. 32 isnot made on oath, and 
is not the subject ofcross-examinaticn, and, there- 
fore, it is a weaker type ofevidence than the evi- 
dence given bya witness in the witness-box, and 
ita Judge thinks that part of a dying declar- 
ation is deliberately false it is very” improb- 
able that in practice he would act upon the other 
part ofthe declaration, at any rate without very 
definite corroboration Because it transpires that 
something ina dying declaration is false, the whole 
dying declaration must not necersarily be disregard- 
ed Hmperorv. Premananda Dutt (1), dissented 
from. [p. 549, col. 2.] ; 

A dying declaration may ba relevant under s. 32 
although the person who makes it does not expect to 
die. [p. 549, col. 2.] 

Generally a declaration, relevant under s. 32, but 
not made by one in immediate expectation of death, 
and not made in the presence of the accused, 
ought not to be acted upon unless there is some 
reliable corroboration, and this rule applies with 
extra force ina case where both the Judgeand the 
assessors donot accept the dying declaration as to 
one of the accused [p. 550, col 1.1 


Cr. App. against the convictions and 
sentientes passed by the Sessions Judge, 
Broach and Panch Mahals. 

Sir Jamshed Kanga; Advocate General 
(with him Mr. B. G. Rao, Acting Govern- 
ment Pleader), for the Crown, 

Messrs. C. H. Carden Noad and R, F. S. 
Talyarkhan (wilh him Mr. U. L. Srah) for 
the Accused. 


Beaumont, C. J.—[After discussing the 
evidence his Lordship proceeded:] “Then 
the next evidence to which I would ‘refer 
is the dying declarations. The declaration 
madeto the doctor, to the Sub-Inspector 
of Police and to the Deputy Superintend- 
ent of Police were unquestionably made. 
Whether earlier declaraticns were made 
to people whocame to the assistance of 
the deceased is perhaps more doubtful. 
The defence theory is that, although these 
declarations were made, they were the 
result of a deliberate plot concocted 
by the deceased and his friends between 
the time of the assault and the time of the 
arrival of Dr. Taherali, that is to say, in 
about half an hour. The view of the 
defence is that probably the attack was 
made by some robber who got away and 
that the deceased having then his relations 
and friends round him .decided to make the 
best of a bad job and to make a false 
charge of assault against his enemies, 
Why on ihat theory he should have included 
accused No. 4, who is a servant of his 
enemies, is not cleartome. Itis, I think, 
very difficult indeed to accept that theory. 
If infact the deceased had been attacked 
by some outside party who had 1un away 
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the natural feeling of the deceased would’ 


be a desire that the miscreant should be 
caught, and it semes to me hardly conceiv- 
able that within a few minutes after the 
assault the deceased should be committing 
himself to a story which entirely exculpated 
the real criminal for the sake of inculpat- 
ing people with whom he had a civil 
quarrel but who for aught he knew might 
be well able to establish an alibi and 
prove their innocence of- this particular 
assault. There is no evidence of this 
theory of robbery except that of Ex. 53, 
Kalu Dalu. His evidence is rather myste- 
rious. He was called by the Crown as a 
Panch but in cross-examination be volun- 
teered information that he heard the assault 
on the deceased and he went out in the 
road and he then found accused Nos. 2 and 
4 helping the deceased and the deceased 
alleging that he had been robbed. The 
learned Judge again does not tell us what 
view he formed as to the demeanour of 
Kalu Dalu in the box. He rejects his evi- 
dence because it refers to the theory of 
robbery which the learned Judge thinks 
improbable. I should have been glad to 
know whether the learned Judge thought 
that this witness was a reliable type of 
witness or not. However, I am not dispos- 
ed to attach any very great importance to 
his evidence. 

The learned Judge and the assessors in 
effect accepted as true the dying declara- 
tions in part, but rejected them in part, and 
Mr. Carden Noad, for the defence has 
argued that in law they were wrong in 
doing that and he has cited in support of 
his contention the case of Emperor v. Pre- 
mananda Dutt (1). 1n that case Mukerji, 
J., (with whom Greaves, J., agreed) at p. 
1003* says this :— 

“Tn my opinion a dying declaration stands upon a 
widely different footing from the testimony of a 
witness given in Court. In the case of the latter it 
is permissible and at times necessary under certain 
circumstances to accept a part which is unimpeach- 
able and reject that which is obviously untrue, 
though to found a criminal conviction on such 
appraisement of evidence is very often unsafe. As 
regards a dying declaration, to accept a portion and 
reject the rest is entirely out of the -question ; there 
must be absolute guarantee of the accuracy of the 
record and the truthof theentire statement before 
it can be acted upon.” 

Lam not prepared to accept that state- 
ment as an accurate proposition of law, and 
Tam unable to see the particular distinc- 

(1) 88 Ind. Oas. 1000; 52 O 987, 290 WN 738: 
Da 1925 Cal. 876: 42 O LJ 247: 26 Cr. L J 
1266. 
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tion which the learned Judge draws between 
a dying declaration and other forms of 
evidence Whats. 32 of the Indian Evi- 
dence Act does is to make certain declara- 
tions relsvant which under the ordinary 
law would be irrelevantas being hearsay. 
Once ycufind that a declaration falls 
within =. 32 it becomes relevant evidence, 
and it seams to me that the court must 
judge ofthe weight of that evidence on 
exactly tae same piinciples as those upon 
which it acts in judging of the weight of 
other tydes of evidence. Of course the 
court has always to bear in mind that a 
declaratbn admissible under s. 32 is not 
made onoath, and is not the subject of 
cross-examnination, and, therefore, it is a 
weaker t=pe of evidence than the evidence 
given by a witness in the witness “bos, and 
if a Judge thought that part of a dying 
declaration was deliberately false it is no 
doubt ve-y improbable that in practice he 
would ac upon the other part of the declara- 
tion, at any rate, without very definite 
corroboration. But I am not prepared to 
accede tc the view that because it transpires 
that something in a dying declaration is 
false, therefore, the whole declaration must 
necessary be disregarded. i 

The learned Advocate General argues 
that corroboration of a dying declaration is 
not nece sary, and I agree with him that 
there is x0 rule of law which requires that 
a dying declaration should not be acted 
upon -urless it is corroborated. But the 
evidential value of a declaration ‘relevant 
under s. 32 of the Indian Evidence Act 
varies very much in accordance with the 
circumst.nces in which it is made. If it 
is what would be called a dying declaration 
under Elish Law, that is to say, a declara- 
tion made by a man in imminent 
expectatibn,of death, then it certainly has 
a special sanction attached to it, because 
the law recognises that it is unlikely that 
a man wil be willing to leave this world 
with ‘a Le upon his lips. But a dying 
declaration may be relevant under s. 32 
although-he man who makes it does not 
expect tcdie and it is, I think, clear on 
the evidence in this case that neither the 
deceased. nor the doctors who were attend- 
ing him, nor the Police, had any anticipa- 
tion that ae was about to die. Therefore, 
no partfular sanction attaches to the 
declarations in this case. Generally speak- 
ing, and as a rule of prudence, I am of 
opinion tLat a declaration, relevant under 
s. 32, but not made by one in immediate 
expectation of death, and not made in the 
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presence of the accused, ought not to be 
acted upon unless there is some reliable 
corroboration ; and that rule applies with 
extra force in a case like the present where 
I am satisfied that there is a good deal of 
evidence which is deliberately false, and 
where both the learned Judge and the 
assessors do not accept the dying declara- 
tion as to one of the accused. They think 
that as accused No. 3 came back from 
Nadiad suffering from asthma and arrived 
at his house a few moments before the 
assault he cannot be supposed to have taken 
part in it. To allow the appeal of the Crown 
against the acquittal of accused Nos.2 and 
3 we shall really have to rule that the trial 
Judge and the assessors were bound to 
act on the dying declaration. [His Lordship 
dealt with the facts of the case and acquitt- 
ed and discharged accused Nos. 1 and 4.) 
[Wadia J. in a concurring) judgment, 
agreed with the above. | 
ON, Order accordingly. 


LAHORE HIGH COURT 
Civil Reference No. 7 of 1932 
: July 4, 1933 
“JA LAL AND DALIP SINGH, JJ. 
HAVELI SHAH AND ANOTHER — ÅSSESSEES — 
. PETITIONERS 
< versus 7 
‘ COMMISSIONER or INCOME-TAX— 
, OPPOSITE PARTY 
Income Tax Act (XI of 1922), s 9—Basis of esti- 
mating the annual value of building— Finding of 
Income Tax Oficer—Whether canbe interfered with 
by High Court 
In estimating the annual value of a building, the 
Income Tax Oficer is entitled to take into account 
the actual sum expended in the erection of the build- 
ing as one of the considerations, though 2 remote one. 
The finding of the Income Tax Officer is one of fact 
and cannot. be interfered with by the High Court. 


‘Givil Reference from a decision of the 
Commissioner of Income-tax, Punjab, Delhi 
and N. W. F. Province, dated February 27, 
1932. 

Mr. M. L. Puri, for the Petitioners. 

Mr. J. N. Aggarwal, for the Opposite 
Party. 

Order.—The only point for decision in 
this reference is whether in estimating or 
arriving at a decision as to the annual 
yalue of the building the Income-tax Officer 
is entitled to take into account the actual 
sum expended in the erection of the build- 
ing. Though a remote consideration, we 
do, not think it can be called an irrelevant 
consideration and this being so, the finding 
becomes. a finding of fact with which we 
cannot interfere. We, therefore, answer the 
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question referred, in the affirmative. No 
order as to costs. | 

v. Question answered. 


BOMBAY HIGH COURT. 
Criminal Application for Revision No. 212 
of 1933. : 
August 17, 1933 
BEAUMONT, C. J,, AND WADIA, J. 
"EMPEROR-—PROSEGUTOR | 
versus 
.CHHAGANLAL ISHWARDAS SHAH— 
ACCUSED 

Penal Code (Act XLV of 1860), s. 228—Criminal 
Procedure Code (Act V of 1898), s. 480—Assessor— 
Dress—Intention—Insult to court — Jurisdiction to 
punish, i 

In order to bring a case within s. 228, Penal Code 
and s, 4:0, Criminal Procedure Code,it must be shown 
that the assessor intentionally offered an insult to 
the court. f 

Where an assessor who appeared in court ina 
dress consisting ofa paheran, a cap and a scarf, was 
fined for being improperly dressed : 

Held, that there being no rule as tothe dress of 
asse:sors, and there being no suggestion that this 
dress offended against any rule of {public decency, or 
was intended to be insulting tothe court,the Judge 
had no jurisdiction to fine the assessor 


Or. R. Appl. against an order passed by 
the Sessions Judge of Kaira. 

Mr. U. L. Shah, for the Petitioner. 

B. G. Rao, Acting Government Pleader, 
for the Crown. 

Beaumont, C. J.—In this case the petit- 
ioner was summoned to serve asan assessor 
in a Sessions case in the Nadiad Sessions 
Court and he appeared ina dress consist- 
ing of a paheran,acap, anda scarf. The 
learned Sessions Judge thought that he 
ae ‘improperly dressed and fined him 

8. 3. 

In the reasons which the learned Sessions 
Judge gives for ais order he says that an 
assessor ought to wear a coat, and that 
anybody not wearing a coat is improperly 
dressed. Well that is rather a matter of 
taste. Wehave been shown what we are 
told is a paheran. My own opinion is that 
it looks better without a coat,than with one. 
But what we have to consider is not a 
question of taste, but whether the learned 
Sessions Judge had any jurisdiction 10 fine 
the assessor. There are no rules as to 
the dress to be worn by assessors, and 
this particular assessor stated to the court 
that the dress he was wearing was his best 
dress and the one in which he had appeared 
seven or eight times before as an assessor 
and that it was the dress which he wore 
on ceremonial occasions. There is no 
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evidence in answer to that and no resson 
for thinking the statement untrue. 

The Government Pleader suggests that 
the order of the learned Sessions Judge 
may be justified under s. 228 of the Indian 
Penal Code and s. 480 of the Criminal 
Procedure Code. Butin order to bring she 
ease within those sections it must be shown 
that the assessor intentionally offered an 
insult to the court.. If we accept his state- 
ment that he appeared in his best dr2ss 
it seems tomeimpossible to say that he 
intended to insult the court by so doing. 
Even if his dress is to be regarded as 
somewhat negligent Ishould think it mcre 
likely that his intention was to insure his 
own comfort, than to insult the court. In 
my opinion, therefore, there being no rule 
as to the dress of assessors and there being 
no suggestion that this dress offends against 
any rule of public decency, or was intend- 
ed to beinsulting to the court, the learned 
Sessions Judge had no jurisdiction to fine 
the assessor. The order made by the 


learned Sessions Judge, is therefore, sat 
aside, andthe fine refunded. 
‘Wadia, J.—I agree. 
N. Order set aside. 


LAHORE HIGH COURT 
Civi] Miscellaneous Petition No. 401 
of 1932 
July 5, 1933 
Jal LAL AND DALIP SINGH, JJ. 
HASHNAK MAL-THAKUR DAS— 
PETITIONER 
- versus 
COMMISSIONER or INCOME-TAX, 
PUNJAB, DELHI AND N. W. F. 
PROVINCES, LAHORE -— Opposite Party 
Income Tax Act (XI of 1922), es 9 and 66 (8)— 
Assessee not giving particulars of income from 
property—Small sums expended on repairs of property 
—Whether mandamus can be issued. ` 
-Where the assessee is not able to give facts 
about his income and the expenditure on repairs of 
mortgaged property is small, mandamus should be 


issued on it alone. 

Messrs. Kanshi Noth and Asa Ram 
Aggarwal, for the Petitioner. 

Mr. J. N. Aggarwal, for the Opposite 
Party. 

Dalip Singh, J.—On this application, I 
am of opinion, after hearing the Counsel 
for the assessee, that no point of law arises 
except with regard to the question of the 
sum expended on repairs of the mortgaged 
property. `The learned Counsel, however, is 
unable to tell us any facts about the income 
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from this property and whether it is or is 


‘not ordered in the heading “property” in 


the assessment order of the Income-tax 
Officer. The sum is small and I would 
not issue a mandamus on it alone. I would 
point out only that the reason given by the 
learned Assistant Commissioner for disallow- 
ing the sum does not appear correct. I 
would dismiss the petition with costs. 

Jai Lai, J.—I agree. 

N. Petition dismissed. 


ee 


PATNA HIGH COURT 
Criminal Revision Application No. 306 
of 1933 
August 25, 1933 
RowLanD, J. 

DHUNMUN SINGH AND OTAERS— 

PETITIONERS — 
VETSUS 
BALESHWAR PRASAD SINGH 
AND OTAERS-—OPPOSITE PARTIES 

Criminal Procedure Code (Act V of 1898), s. 489— 
Application for revision—Delay in filing application 
—How fara ground for refusing it—Mere delay in 
drawing up formal proceedings by Magistrate— 
Whether a ground for interference in revision— 
Absence of substantial injustice. 

The rule that the High Oourt will not ordinarily 
interfere in revision on an application presented 
more thantwo months after the date of the order 
complained of, is not a rule of law and does 
not take away the power. of the High Court to inter- 
fere in apy case as the High Court has power 
tə do 8) even of its own motion and in the ab- 
sence of any application at all on a perusal of the 
record. Meredelay of the Magistrate in drawing up 
the formal proceeding instead of drawing it up im- 
mediately on reccipt of Police report, is no ground 
for interferenca in revision, in the absence of sub- 
stantial injustice resulting from the Magistrate's order. 
Kalu Patra v. Iswar Parida {.), referred to. [pe 
a 2, col. 1] ` 

Criminal Revision Application from an 
order of the Sessions Judge, Monghi r. 

Messrs. S. P. Verma and H. P. Sinha, 
for the Petitioners. 

Mr.. Gaindhari Prasad Singh, for the 
Opposite Parties. ` . 

Order.—This application is presented 
by Dhunmun Singh and others, second 
party, agaimst an order dated March 9, 
1933, declaring the possession of certain 
property to be with the first party and 
directing under s. 145, Criminal Procedure 
Code, the second party to abstain from 
interference with that possession. An ap- 
plization was presented on March 23, 1933, 
to the Sessions Judge to refer the matter 
to the High Court which he rejected on 
April 11, 1933. The present application 
was presented on June 12, 1933, more than 
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three months after the order complained 
of and more than two months after the 
rejection of the petitioner's application by 
the Sessions Judge. Therule of practice 
of this court is laid down in Keiu Patra 
v. Iswar Parida (1), that this court will 
not ordinarily interfere in revision on an 
‘application presented more than two 
months after the date of the order com- 
plained of, 

The rule is not a rule of law and of 
course does not take away the power of this 
court to interfere inany case as undoubted- 
ly this court has power to do even of its 
own motion and in the absence of any 
application at all on a perusal of the 
record. The dispute between the parties con- 
cerned the estate of one Ramrachya Singh, 
deceased, and arose on the death on Sep- 
tember 19, 1930, of his widow Bhagwati 
Kumari. The proceeding undar s, 145 
related to the JCutchery house af the estate 
in village Sakarbasa. The oppæite party 
claim to have succeeded as daughter and 
daughter's son of the deceased. The peti- 
tioners claim as agnates of Eamrachya 
Singh. Proceedings were started on a report 
of the Sub-Inspector of Police dated August 
30, 1933. The Sub-Inspector reported that 
the opposite party had been in possession 
in the interval between the conviction of 
the petitioners by a Magistrate on a charge 
of rioting and their acquittal on appeal by 
the Sessions Judge, which accuittal was 
dated July 23, 1932; but thai the peti- 
tioners recovered possession on August 1, 
1932. The Magistrate, instead of at once 
drawing up proceedings, passed an order 
under s. 144 restraining both parties from 
going on the disputed land, and fixed 
September 16, 1932, for their appearance, 
and after certain adjournments, the pro- 
ceeding under s. 145 was actually drawn 
up on October 27, 1932. It is contended, 
therefore, that on the Sub-Inspector's report 
and evidence the Magistrate ought to have 
held that petitioners were in possession 
from August 1, 1932 and that even if they 
obtained such possession wrongfully and 
by force, they could not be removed from 
possession by an order passed in a pro- 
ceeding drawn up more than two months 
after the date on which petitioners forcibly 
obtained possession. 

-The opposite party reply that it was 
not their case that they were dispossessed on 
or about August 1, 1932, but that they were 


(1) 119 nd. Oas. 401; A I R 1929 Pat. 404; (1929) 
Or. Oas 201; 30 Or L J 1033; 8 Bas. 468; 11 PLT 
18; Ind. Rul. (1929) Pat, 577. 
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in possession up till the date of the Magis- 
trates order under s. 144, dated August 
31, 1932, in which he directed both parties 
to abstain from going on the disputed land. 
Therefore, it is said the Magistrate was 
quite right in considering the possession of 
the opposite party to continue in the eye 
of law until the date of the proceeding 
and in fact the Magistrate has not regarded 
the evidence of the Sub-Inspector with any 
great confidence. The opposite party rely 
on the findings of the Land Registration 
Deputy Collector to the effect that this 
opposite party were in possession of the 
estate. The Deputy Collector directed the 
names of this opposite party to be entered 
in register D and this order was affirmed 
on appeal by the Collector of Monghyr and 
was confirmed by the Commissioner and by 
the Board of Revenue, 

The ground on which I am asked to inter- 
fere isa technical ground, that is to say, 
that the Magistrate has passed an order 
which would have been proper if he had 
drawn up the proceeding immediately on 
receipt of the Police report, but is not 
proper in consequence of the delay which 
took place in the Court of the Magistrate 
before the drawing up of the formal pro- 
ceedings. That is a ground on which I 
should hardly feel inclined to interfere in 
the absence of substantial injustice resulting 
from the Magistrate's order. But prima 
facie having regard to the findings arrived 
at in the Land Registration Department, 
the opposite party's possession’ was rightful 
and that of the petitioner’s wrongful and 
it hardly seems a fit case to invoke the 
revisional jurisdiction of this court on a 
highly technical ground. The argument 
derives additional force from the delay made 
by the petitioners themselves in presenting 
their application in revision. In the cir- 
cumstances I do not consider that this is a 
case in which interference is called for. 
The application is dismissed and the rule 
discharged. 

N. Application dismissed. 





LAHORE HIGH COURT 


Criminal Miscellaneous Petition No. 172 
i of 1932 i 
November 4, 1932 
JAI LAL, J. 
RAM NATH - AccuseD-—PETITIONER 
Versus 


ıRAJA RAM—COMPLAINANT— 
. OPPOSITE PARTY’ 
Penal Code (Act XLV of 1860), s. 420~Offence 


—— 
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under—Whether made out under 
facts stated, 

The complainant allegedin his complaint that he 

approached the accused to drop certain criminal pro- 
ceedings in respect of the execution of a decree and 
to withdraw the execution proceedings against him 
on receipt ofacertain sum of money. The accused 
agreed to this andan agreement was written out 
by a petition writer and also a promissory note. 
The complainant signed the compromise but the 
accused took it back from the petition writer without 
Signing it saying that he had to consulta friend 
before signing it and never returned the document. 
On these facts a complaint under s. 420, Penal Code, 
was made against theaccused : 
. Held, that these facts did not constitute an offence 
and in any case the matter was of such a doubtful 
nature both on the facts and in law that no criminal 
proceedings should be taken on the allegations made 
in the complaint. 


Mr. Fakir Chand, for the Petitioner. 

Order.—This is a petition under s. 439, 
Oriminal Procedure Code, and also under 
s. 926 of the same Code. The prayer 
under the first named section is that 
criminal proceedings under s. 420 against 
the petitioner be quashed and the prayer 
under the other section is that if the 
proceedings are not quashed, the case be 
transferred from the court of the Magistrate. 
The facts on which the complaint is 
based, as stated in the complaint, are 
as follows: That there was a decree against 
the complainant who is the respondent 
here in favour of the petitioner which 
decree was in the course of execution. 
There was some other litigation between 
the parties in the course of which it was 
alleged by the petitioner that the respon- 
dent had assaulted a court official, and a 
complaint was filed in the court of the 
Magistrate against the respondent under 
s. 353, Indian Penal Code, The respondent 
alleged in his complaint that he ap- 
proached the petitioner to drop the criminal 
proceedings under s. 353 and also to 
withdraw the proceedings relating to the 
execution of the decree on receipt of a 
certain amount. The petitioner -having 
agreed to his suggestion, an agreement 
to that effect was written out by a petition 
writer and alsoa promissory note. The 
respondent signed the compromise, but the 
petitioner took it back from the petition 
writer without signing it, saying that he 
had to consult a friend before signing 
the document. It is alleged that the peti- 
tioner never returned thé document. It is 
on these facts that a complaint under s. 420 
was made against the petitioner. 

In my opinion the above facts do not 
constitute an offence and in any case the 


circumstances and 


matter is of such a doubtful nature both’ 
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proceedings should be taken on the allega- ` 
tions made in the complaint. The dispute, 
if at all, is one which is eminently suitable 
to be decided in Civil Courts. I accord- 
ingly accept this petition and quash the 
criminal proceedings against the petitioner 
who will be deemed to have been discharg- 
ed. In view of this order the petition for 
the transfer of the case becomes infructuous 
and is dismissed. : 
N. | Petition accepted. 


LAHORE HIGH COURT 
Miscellaneous First Oivil Appeal No, 1853 
of 1932 
March 17, 1933 
BHAIDE, J. 
Musammat GIAN DEVI—APPELLANT 
versus 
Musam rat SHAM DEVI AND OTHERS - 
— RESPONDENTS 

Lunacy Act (IV of 1912), ss 63, 80—“ Curator”, 
meaning of—Removal under s. 80—Non-submission of 
account—Whether sufficient ground for removing 
guardian A i 

From s 62 of Lunacy Act the meaning of“ cura- 
tor" seems to be the public curator appointed under 
the Succession (Property Protection) Act, 1841. 

A person not soappointed can be removed under 
s. 80 , . 

Non-submission of account accom panied by immo- 
ral- life can raise a reasonable suspicion that the 
guardian might be misappropriating the income 
from the property and is sufficient justification for 
removal of such a guardian. 


Miscellaneous First Civil Appeal from an 
order of the Additional District Judge, 
Lahore, dated November 19, 1932. 

Messrs. Mehr Chand Mahajan and Harnam 
Singh, for the Appellant. 

Mr. Mukand Lal Puri, for the Respon- 
dents. á 

Judg ment.—This is an appeal from the 
order of the Additional District Judge, 
removing the appellant, Musammat Gian 
Devi, from the guardianship of her mother 
Musammat Bal Kaur, who is a lunatic, and 
appointing Lala Amar Nath Anand, 
Pleader, in her place as guardian of the 
person and property of Musammat Bal 
Kaur. It appears that Musammat Gian 
Devi had been appointed guardian of 
Musammat Bal Kaur by the Additional 
District Judge by order dated May 8, 1929. 
On January 9, 1932, an application was 
presented by Musammat Sham Devi, sister 
of Musammat Gian Devi, alleging that 
Musummat Gian Devi was leading an 
immoral life and was not taking proper 


“care of her mother, Musammat Bal Kaur, 
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and that some other suitable guerdian be 
appointed in her place. A similear applica- 
tion was put in by another relation named, 
Jugal Kishore. Both the applicetions were 
consolidated and were heard together. 
Musimmat Gian Devi denied the allegations 
madeagainst her. Both parties produced 
evidence which has been discussed in detail 
by the learned Additional District Judge 
in his order. He came to the conclusion 
| that the allegations against Musa nmat Gian 
Devi were well-founded and that she 
was not fit to remain as guardian of her 
mother in the circumstances. Ths evidence 
produced by the petitioners seems to be of 
a reliable character and the witnesses 
include a number of respectable gentlemen 
from the Mohalla, for instance, Ghanshyam 
Das, Deputy Superintendent, Public Works 
Department, Secretariat, Punjab, P. W. No. 
1), Rikhi Kesh, Clerk, Legislative Council, 
(P. W. No. 2), Diwan Chand, Head Clerk 
Agent’s Office, Lahoré, and Manak Chand, 
Clerk, Commissioner's Office, eze. These 
witnesses do not appear to have any 
motive for giving false evidence against 
the appellant. The only criticism which the 
learned Counsel for the appellant had to 
make on their evidence was that their 
evidence is vague and that they have not 
given details of the disreputab.e persons 
who are said to be visiting Musa mat Gian 
Devi. | f 
But I donot think thereis much force in 
this contention. Although the witnesses 
may not be personally acquainted with the 
disreputable persons, Ido not think the 
truth of their allegation that Wusammat 
Gian Devi is leading an immoral life and is 
visited by menof bad reputaticn can be 
reasonably doubted. Musammat Gian Devi 
made an attemt to show that she had been 
married, but the attempt has failed hope- 
lessly. The person who is said to have 
performed the marriage ceremony, admitted 
‘that he was keeping a marriage register, 
but this marriage was not entered in that 
register. Itis said to have been entered 
in another register in the custody of a 
different person, but that register was not 
produced. The alleged husband af Musam- 
mat Gian Devi also did not venture to 
appear in the witness-box. The -witnesses 
produced by the appellant were mostly 
Mahomedans who were not connected with 
the parties and were not expectsd to have 
any knowledge of their affairs. In view of 
these facts I see no reason to dissent from 
the findings of fact arrived at by the learned 
Additional District Judge. 2 
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The learned Counsel for the appellant 
next contended that Musammat Gian Devi 
was a “curator” and could not therefore be 


removed under s. 80, Lunacy Act. This 
contention however is not sound. It is 
true that the word “curator” was used in 


the order of the District Judge, dated May 
8, 1929, but this appears to have been done 
through inadvertence. It appears from 
s. 63, Lunacy Act, that the word “curator” 
has been used in the Act in the sense 
of, a ‘public curator, appointed under the 
Succession (Property Protection) Act, 1841.” 
It is not disputed that Musammat Gian 
Devi was never appointed “curator” in this 
sense and consequently there was no bar to 
her removal under s. 80 of the Act. The 
next point urged was that there was no evi- 
dence to show that Musammat Gian Devi 
was wasting the property of the lunatic and 
there was therefore uo objection to her 
continuing as guardian of the property 
under the -Act. The learned Additional 
District Judge has however pointed out that 
Musammat Gian Devi had not submitted 
any accounts since her appointment. In 
view of the fact that she has been leading 
animmoral life and has not taken proper 
care of her mother, there is reason to suspect 
that -she has been misappropriating the 
incomefrom the property. I am therefore 
of opinion that there was sufficient justifica- 
tion for her removal from the guardianship 
of theproperty as well. I dismiss the appeal 
with costs. 
NG Appeal dismissed. 


ALLAHABAD HIGH COURT. 
First Civil Appeal aun Order No 187 
of 19 


Second Civil Appeal No. 784 of 1933 
connected with Civil Revisions Nos. 499, 
500, 501 and 504 of 1932 
August 11, 1933 
NIAMATOLLAB AND RacaHPaL SINGH, JJ. 
Musammat HASINA BEGUM AND OTHERS 
— PLAINTIFFS ~ APPELLANTS 


versus 
M. ABDUL HAFIZ—DEFENDANT— 
RESPONDENT f 
Agra Tenancy Act (III of 1926), as. 226, 227— 
Agreement between co-sharers to cide pro- 
fits in a particular manner—Whether binding on 
heirs—Suit for profits by co-sharers under 3, 227— 


Whether cognizable by the Rent Court—Contract Act 
(QX of 1872),8 37. 

Where certain co-saoarers agree to divide profits in - 
a particular manner, the agreement is binding on 
their heirs untilit is terminated. So long as the 
arrangement is allowed: to subsist, the Tights ‘and 
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liabilities of the co-sharers are regulated by its 
terms, anda suit fòr profits by some  co-sha.ers 
against the others under s. 227, Agra Tenancy Act, 
is not cognizable by the Rent Court because ofthe 
agreement, aasuch au - arrangement abrogates the 
right of -suit under ss. 226 or 227, Agra Tenancy 


Act. 

F. CO. App. against an order of 
the District Judge, Shahjahanpur, dazed 
April 16, 1932. 

Mr. A. M. Khwaja, for the Appellants. 

Mr. B. Malik, for the Respondent. 


Jdudgment.—The order in this case 
(First Appeal from Order No. 137 of 1932) 
will also govern and dispose of Civil 
Revisions Nos. 499, 500, 501 and 504 of 1932 
of this court.’ ; 

In order.to understand these cases it is 
necessary to state afew facts. One Shaukat 
Ali left four sons, Abdul Hafiz, Abdul 
Jalil, Abdul Shakur, Abdul Jamil and cne 
daughter Musammat Homera Bibi. He 
owned shares in several villages in Shah- 
jahanpur and Pilibhit Districts. Abdul 
Jamil, one of the song of Shaukat Ali, 
died on March 17, 1927, leaving bis widow 


Musammat Hasina Begam, one son and fve, 


daughters. 

After the death of Abdul Jamil, his three 
brothers and sister instituted four suits Zor 
profits in Rent Court against his hers 
(Musammat Hasina Begum and others). 
Two of these suits related te villages in 
which Abdul Jamil was a lambardar aad 
they were instituted under s. 226 of tae 
Agra Tenancy Act, while the other t-vo 
related to villages in which he was only a 
eo-sharer and they were instituted under 
s. 227, of the aforesaid Act. One of tae 
pleas taken in defence by the heirs of 
Abdul Jamil was that there was a settle- 
ment between the sons and daughter of 
Shaukat Ali to the effect tnat the income 
of the entire property in both the districts 
should be handed over to Abdul Hafiz 
irrespective of the fact whether one or the 
other of the brothers should be. the lambar- 
dar in respect of any particular property 
and that Abdul Hafiz should pay Rs. <5 
and grain monthly to each of his brothers 
and Rs. 20 monthly and grain to hissister 
out ofthe income. In view of this settl2- 
ment it was contended by the heirs of 
Abdul Jamil that the suits were not cognis- 
able by the Rent Court. The trial Couct 
did not accept this plea and all the four 
suits were decreed in part for the amounis 
found due. Against these decrees the heirs 
of Abdul Jamil preferred appeals to tke 
District Judge. + Before the learned District 


Judge both parties admitted the existence- 
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of the above-mentioned settlement with the 
result that he held that the suits were not 
within the jurisdiction of the Rent Court 
and he, therefore, directed that the plaints 
be returned to the plaintiffs for presenta- 
tion to the court having jurisdiction, The 
plaintiffs have preferred these four. revision 
applications against the order passed’ by 
the learned District Judge in the four 
appeals. | 
The heirs of Abdul Jamil (Hasina Begam 
and others) had also instituted a snit for 
profits against his brothers and sister. in 
respect of certain other villages.-It was 
one under s. 226 of the Agra Tenancy Act 
and for profits for the period subsequent 
to the date of the death ‘of Abdul Jamil, 
The defence of Abdul Hafiz, who was 
sued in his capacity of a lambardar, was 
that the profits should be calculated with 
reference to realizations and that on faking 
account it would be found that nothing 
was due. For reasons best known to them, 
Abdul Hafiz and others did not take in this 


case the plea that on account of the above- 


mentioned agreement the suit did not lie 
in the Rent Court. The suit was decreed 
in part. The heirs of Abdul Jamil prefer- 
red an appeal against the decision claiming 
that the suit should have been decreed in 
full. This appeal was heard by the learned 
District Judge along with the above-men- 
tioned four appeals by Abdul Hafiz and 
others and he held that because of the 
above-mentioned agreement this suit was 
also not cognizable by the Rent Court, 
Accordingly he returned the plaint for pre- 
sentation to the proper court. The heirs of 
Hasina Begam have preferred this appeal 
as an appeal from order but it has been 
treated by us as a second appeal. 

We propose to deal with the second ap- 
peal of Musammat Hasina Begam first. 
The contention raised by the learned Coun- 
sel for the appellants is that the lower 
Appellate Court was wrong im treating the 
appellants’ suit as connected with the other 
suits filed by the, opposite party and in 
returning the plaint since no plea about 
the want of jurisdiction had been taken by 
the defendants in the case. Itis true that 
the defendants had not taken any plea in 
their written statement that the suit was 
aot cognizable by a Rent Court but from 
the judgment under appeal it will be seen 
shat before the learned District Judge both 
sides admitted . thé existence of the settle- 
ment mentioned above, The learned Judge 
in his. judgment says— A 

“It is admitted, however, vide robkar which forms . 
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part of Appeal No. 186, that the parties have been 
treating the whole property as joint and that the 
family arrangement which governed them during 
the life-time of Abdul Jamil was that the income 
from property in both the districts, namely, Pilibhit 
and Shahjahanpur should reach the hands of Abdul 
Hafiz only irrespective of the fact whether one of 
the brothers should be entered as lambardar in 
respect of any particular property or make collection 
thereof or the other and that Abdul Hafiz should 
continue to pay Rs t5 eash and grain per month 
to each of his brothers and Ks. 20 cash and 
grain per month to his sister Humera Bibi out of 
the income.” 

This shows that before the learned Dis- 
trict Judge both sides were agreed on this 
point. The four appeals from decrees 
obtained against the appellants (heirs of 
Abdul Jamii) by the opposite party (Abdul 
Hafiz and others) and the appeal of the 
appellants were heard together. It is in- 
conceivable that the appellants could avoid 
the effect of the agreement in the case in 
which they were plaintiffs when in the cases 
against themselves they persuaded the 
court to return the plaint on that ground. 
In these circumstances we are of opinion that 
the learned District Judge was justified in 
considering the question of jurisdiction in 
this suit as well. Š 
--The next question to be considered is 
whether or not the decision of the learned 
District Judge returning the plaint of the 
appellants in Appeal No. 137 is correct. 
We are of opinion that in view of the ad- 
mitted agreement which has been mention- 
ed above the learned District Judge was 
right in holding that the suit did not lie 
in the Rent Court. Section 226 ofthe Agra 
Tenancy Act provides for suits by co- 
sharers against lambardars while s. 227, 
governs suits by one co-sharer against 
another co-sharer for settlement of accounts. 
In the case before us it is not open to any 
of the heirs of Shauket Ali to institute a 
suit for settlement of accounts and profits 
because of the existence of the family 
settlement.. They cannot ask the Rent 
Court for settlement of account for the 
simple reason that they have agreed at least 
by implication that there is to be no settle- 
ment of account as the entire income is to 
go in the first instance to Abdul Hafiz and 
he isto distribute it among the co-sharers 
in the shape of monthly allowances. Each 
of the sons of Shaukat Ali is to’ get Rs. 45 
monthly and some grain and no more, 
while Abdul Hafiz is entitled to have all 
collections, by whomsoever made, brought 
to him to enable him to meet his own obli- 
gations to the co-sharer. So long as the 
arrangementis allowed to subsist the rights 
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and liabilities of co-sharers are regulated 
by its terms. Such arrangement abrogates 
the right of suit under s. 226 or 227, Agra 
Tenancy Act. Unless it was meant to be 
of a permanent character so as to alter 
wholly or in part, the proprietary rights of 
the co-sharers it can be put an end to by 
any of them signifying his intention to 
revert to the ordinary mode of enjoyment 
of his share of profits. It is no more 
than the agreed mode of enjoyment of 
common lands. . 

Another point taken by the learned Coun- 
sel for the appellants in Appeal No. 137 
was that the arrangement between the 
brothers and sister did not bind the heirs 
of Abdul Jamil and came to an end on 
his death, and as the suit related to profits 
for a périod subsequent to his death, it was 
cognizable by the Rent Court. We find 
ourselves unable to agree with that. In 
our opinion, the settlement is binding on 
the heirs of the parties to it so long as it 
is not repudiated. The learned Counsel 
for the appellants referred to the case of 
partners but there can be no analogy 
between the two cases as in case of partners 
there is a special provision in s. 253 (cl. 10) 
which provides that partnership would 
come to an end on the death of a partner. 
Section 37 of the Indian Contract Act lays 
down -that the death of one of the con- 
tracting parties does not put an end to the 
contract. Where certain co-sharers agree to 
divide profits in a particular manner, the 
agreement is binding on their heirs until 
itis terminated. In the case before us the 
heirs of Abdul Jamil have not repudiated 
the settlement and it is, therefore, binding 
upon them. 

For the reasons given above, we are of 
opinion that the decision of the learned 
District Judge returning the plaint to the 
appellants was a correct one and according 
ly we dismiss the appeal and revisions with 
costs. ad 

N. Appeal dismissed. 
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: LAHORE HIGH COURT 
First Civil Appeal No. 124 of 1926 
January 17, 1933. 

“HARRISON AND DALIP BINGA, JJ. 
TARA SINGH AND oTHERS—OBJEOTORA 
APPELLANTS 
versus 
SECRETARY or STATE—Dsrenpant— 

RESPONDENT ; 
Land Acquisition Act (I of 1894), s. 28—Basis for 
valuation, 
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Where the land has no value as building _ site 
exept for a small portion, the demand for buildings 
being limited, the value of the land should be asses- 
sed on the basis of its worth as agricultural land. 


of the 
Jhelum dated October 


F. Civ. App. from a decree ` 
District Judge, 
10, 1925. 

Messrs. J. N. Aggarwal, Krishan Dayal, 
Ram Chand Manchanda, J. L. Kapur and 
Asa Ram Aggarwal, for the Appellants. 

Messrs.C. H. Carden Noad and Anant 
Ram Khosla for the Respondent. 

Dalip Singh, J.—These four appeals 
(Civil Appeals Nos. 124 to 127 of 1926), 
may be disposed of in one judgment. 
They are appeals from the decision of 
the learned District Judge modifying the 
award of the Collector to a certain extent 
with respect to certain land acquired by 
the Government under the Land Acquisi- 
tion Act. The only question -which arises 
before us in appeal, and which arose 
before the learned District Judge, was 
whether the value of the land was to be 
assessed purely on the basis of what was 
its worth as agricultural land or whether 
this value should be enhanced by con- 
sideration of the potential value of the land 
asa building site. The learned District 
Judge came tothe conclusion that, except 
fora small portion of land, the landin 
dispute had no value asa building site 
because the demand for buildings was 
limited. He pointed out that as soon as 
the Government released certain land 
situate in what has been called on the 


record the kacha or temporary bazaar and 


granted leases on various terms to persons 
dealing in the Mandi, the result was 
that persons, who had previously been 
occupying shops and houses adjacent to 
the land in dispute, left those shops and 
houses and took up their residences in the 
kacha bazaar. The shops so left have not 
again been tenanted. In fact the evidence 
is thatin 1925 the whole of the shops and 


houses, which had previously been 
fetching a high rental, were completely 
deserted. 


I cannot imagine better proof of the fact 
that the demand was a strictly limited 
one and that in 1919 there was no imme- 
diate future probability of this land being 
used for a building site. Had this land 
had any such probable immediate use, at the 
very least, the shops and houses round 
about it would have continued to be tenant- 
ed, even if they did not fetch the rents 
they were fetching before the release of 
the site in the kacha bazaar. In the circum- 
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stances therefore I am clearly of opinion 
that the learned District Judge was right 
in holding that the land in dispute hed no 
building value. I would therefore dismiss 
all the appeals with costs. 
Harrison, J.— I agree. 
v. Appeal dismissed. 


PATNA HIGH GOURT 
Criminal Revision No. 120 of 1933 
< March 31, 1933 
DHAvLE, J. 
JAGERNATH SINGH AND OTHERS 
— PETITIONERS 
VETSUS 

RAMJAS SINGH— Opposite Party 

Criminal Procedure Code (Act V of 1898), ss. 144, 
144—Bona fide dispute about possession— Procedure 
—Order unders 14h having spent its force—Inter- 
ference by High Court—Propriety of, 

Although where thereisa bona fide dispute of 
possession between the parties, the Magistrate ought 
to proceed under 8.145 Criminal Procedure Code 
and not under s. 144, the High Court will not inter- 
fere with the order under e, 141 after it has spent 
its force by reason of the expiry of the period 
to which its effect is copfined. It will be unnecessary 
and undesirable to direct the Magistrate to begin 
under s. 145, when his order under s. 144 has already 
spent its force and his observations regarding pos- 
session will have little, if any, effect upon the ques- 
tion of actual possession. Sheobalak Singh v Kam- 
ruddin Mandal (2), relied on, Muni Lall Sao v. 
Gatti Ahir (1)and Karan Singhy. Ham Kishun 
Lal (3), referred to. 


Criminal Revision from an order of the 
District Magistrate, Arrah, dated January 
14, 19338. ; 

Messrs. S. N. Sahai and R. N. Lall, for the 
Petitioners. 

Messrs. Manohar Lall and Harians Kumar, 
for the Opposite Party. 

- Judgment.—In this case a rule was issued 
by Scrope, J., calling upon’ the lower 
Court to show cause why the matter 
should not be dealt with under s. 145 
instead of s. 144, Criminal Procedure Code, 
The dispute between the parties related to 
the possession of about 14 bighas of newly 
accreted diara land. The Police Report 
was that the second party, now the opposite 
party before me, was in possession, and on 
amass of materials before the Sub-Divi- 
sional Magistrate, that authority came to 
the conclusion that it was the second party 


that was in possession. ‘He therefore con- ` 


firmed the prohibitory order under s. 144 
as against the first party who are now the 
petitioners. The initial notice under s. 144 
which was issued against both the parties 
is dated November 1, 1932 and the Sub- 
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Divisional Magistrate's final order ıs dated 
December 1. It appears that in January 
the first party who had been unsuccessful 
before the Sub-Divisional Magistrate applied 
to the District Magistrate and on January 
24, the District Magistrate came to the 
conclusion that there was no reason to 
interfere with the ‚order of the 
Divisional Magistrate in favour of the second 
party. It was inthese circumstances that 
the first party obtained the rule. : 
Mr. Sahay who appeared in, support of 
the rule has urged that this is a case 
where there was a bona fidé dispute 
regarding possession between the two 
parties and, that in accordance with well 
known authorities the matter should have 
been dealt withnot under s. 14:, but under 
s. 145. Observations of that kind have 
undoubtedly been made in more than one 
decision of this court; but the latest decision 
to which my attention has been drewn, Muni 
Lall Sao v. Gatti Ahir (1), whichis æ decision 
of a Bench of this court (Bucknill and Kul- 
want:Sahai, JJ.), and which refers to the 
Full Bench decision of this court in Sheobalak 
Singh v. Kamruddin Mandal (2) shows that 
though where there is a bona fide dispute of 
possession between the parties, the Magis- 
trate ought to proceed under s. 145 and not 
under s. 144, this court will not interfere with 
the order unders.144 after it has speni its force 
by reason of the expiry of the two months to 


which its effect is confined: i - 

“The observation of the learned Sub-Divisional 
Magistrate as regards the possession of the first party 
is simply an incidental observation in order 
to enable him to make an order under 8.144, This 
‘observation cannot have the force of an order under 


s. 145 of. the Code and is therefore of mo ‘use in’ 


determining the question of actual possession, if the 
question arises in a subsequent proceeding: Muni Lall 
Sao's case (1) ° x ; ` 
There is another reason advanced by Mr. 
Manohar Lall, who appears for the second 
party, why nothing further should be done 
by this court and that is the decisicn of this 
court in Karan Singh v. Ramkishun Lall 
(3). My conclusion therefore is that it is 
unnecessary and undesirable to direct the 
Sub-Divisional Magistrate now to begin 
under s. 145, Criminal Procedure Cade. His 
order under s.1/4 has already spent its 
force, and his incidental observation regard- 
ing the possession will have little, if any, 


(1) 88 Ind. Cas. 845: A IR 1925 Pat. 514; 26 Or. 
L J 1229; 3 Pat. L R70 Or; 6PL T 746. 

(2) 68 Ind. Oas. 419; AIR 1922 Pat. 435: 23 Cr. 
L J 549 2 Pat. 94: (1922) Pat. 241; 3 PLT 573; 4 
U PLR Pat. 57; 1 Pat..L R 2 Or. 

3) 109 Ind. Oas. 113; A I R 1928 Pat. 480; 29 Or. 
L. J 465; 10 A I Or, R 200. ; 
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effect upon the question of actual posses- 


sion if it should arise in a subsequent 
proceeding. The rule is therefore dis- 
charged. ` 

N. ~ Rule discharged. 


CALCUTTA HIGH COURT 
Criminal Reference No. 188 of 1933 
March 7, 1933 f 
PANCKRIDGE AND PATTERSON, JJ. 
UMA KANTA COHATTERJER-—FIRST 
PARTY : 
VETSUS = 
KALIPADA CHOWDHURY AND ANOTHER 
—SECOND Party i 
Criminal Procedure Code Act V of 1898), ss. 183, 
137, 139-A—Obstruction to public right—Denial `of 
E a Ta under s. 189-A—Necessity 
of. ` PTA 
Where in proceedings unders. 133, Criminal Pro- 
cedure Code, alleging obstruction toa public right 
the opposite party denies the existence’ of any 
public right in respect of the land, the Magistrate 
should hold an enquiry under s..139-A, witha view 
to ascertaining whether there was any reliable evi- 
dence in support of the denialon the part of the 
opposite party of the existence ofany public right in 
respect of the land in question and to record a clear 
finding on the point before proceeding further.- If 
his finding is to the effect that there was no reliable 
evidence in support ofthe denial ‘of the opposite 
party, he ie bound to stay proceedings until the 
matter of the existence ofthe alleged public road 
has been decided by a competent Oivil Court. If 
on the other hand he finds that there wasno reliable 
evidence in support of the denial of such a right, then 
and then only'is he entitled to proceed further 
and to deal with the matter under the provisions of 
s. 137, Criminal Procedure Code. The original order 
should not be made absolute under 8. 137 without 
Lolding an enguiry and recordinga finding under 
B. 139-A. í $ 
Mr. Probodh Chandra Chatterjee, for the 
First Party. © 
Messrs. Susil Chandra Senand Santimoy 
Majumdar, for the Second Party. 
Patterson, J.—The subject-matter of 
the case to which įthis reference relates 
is a strip of land which has been des- 
cribed in the proceedings drawn up 
under s. 133, Criminal Procedure Code as 
“the northern flank of the road in plot No. 1811 
used by the public as aright of way at Dakshines- 
war.” ` z 
The alleged obstruction consists of cer-. 
tain huts which have been erected on the 
said land by opposite party No. 2 as a 
lessee under opposite party No. 1 who is 
the Secretary of the Board of Trustees 
of the Dakshineswar Debuttar Estate.. 
The first party is the owner of a plot of 
land situated immediately to the north of 
plot No. 1811, and his main grievance as 
set forth in his petition is that the erec- 
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tion of the huts in question has obstrusted 
his road frontage. In the Palice 
report on the petition of the first party 
it is further stated that the public 
visiting the Dakshineswar temple are in 
the habit of using the road in plot 
No. 1811, and that the erection of huts by 
opposite party No. 2 on the flank of the 
road has caused inconvenience'to them in 
certain respects. Opposite party No. 1 
in his petition showing cause has denied 
the existence of any public right in plot 
No. 1811, and itis further stated in that 
petition that although the public visit- 
ing the temple are in the habit of passing 
over a portion of the land in plot No. Z811, 
they only do so with the leave and 
license of the trustees of the Debuttar 
Estate, and not as of right. In these cir- 
cumstances, it was the duty of the Magis- 
trate to bold an enquiry under s. 129-A, 
Criminal Procedure Code, with a view tc 
ascertaining whether there was any reliable 
evidence in support of the denial on the 
part of the opposite party of the existence 
. ofany public right in resepct of the land 
in question and torecord a clear finding 
on the point before proceeding furcher. 
Tf his finding was to the effect that there 
was reliable evidence in support of the 
denial of -the opposite party, he was 
bound to stay proceedings until the 
matter of the existence of the allsged 
public road had been decided by a com- 
petent Civil Court. If on the other hand 
he found that there was no reliable evi- 
dence in support of the denial of stcha 
right, then and then only was he entitled 
to proceed further and to deal with the 
matter under the provisions of s 137, 
Criminal Procedure Code. What the learn- 
ed Magistrate actually did was to examine 
the papers produced by both sides and 
then, without recording any finding under 
s. 139-A, to make his original order 
absolute under the provisions of s. 137, 
relying mainly on an entry in the Recorc 
of Rights to the effect that plot No. 1811 
was a public road. Itis not clear whether 
the Magistrate thovght that he was 
holding an inquiry under s. 139-A, 
but even’ ifhe did it seems to me that 
the inquiry made by him was nota suff- 
Gient compliance with that section. He 
did not arrive at any finding to the effect 
that there was no reliable evidence in 
support of the denial ofthe existence of 
any public road by the opposite party and 
in my opinion the materials before him 
were not sufficient to. justify such a find- 
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ing. The whole of plot No. 1811 has been 
recorded as the property of the Dakshines- 
war Debuttar Estate and whatever may be 
the legal position with regard to.the portiori 
of the plot which is actually “used as a 
road, it is clear that the mere fact that 
the whale of the plot had been recorded as 
a public road is not of itself sufficient to 
rebut the presumption that the trustees 
were (ab any rate so far asthe roadsidé 
land was concerned) entitled’ to exercise 
their full rights as proprietors. and. to 
deal with the land in: question in what- 
ever manner they thought fit. ' Be that as 
it may,it appears that no proper inquiry 
was held under s. 139-A, and that no find: 
ing was recorded under that section, and 
this being so the order made under s. 137 
must beheld to have been made without 
jurisdiction. i : 

In these. circumstances, I would accept 
the reference and: set aside the order madè 
by the Magistrate under s. 137, Criminal 
Procedure Code, as recommended by the _. 
learned Sessions Judge. yan oa 

Panckridge, J.—I agree. a 2 Al 

N. Reference accepted, -~ 


OUDH CHIEF COURT © 
Criminal Reference No. 16 of 1933 
August 28,1933 
SMITH, J. , 
EMPEROR-— PROSECGTOR 
versus - X gen 
AHMAD ZAMAN KHAN—AcousED — 
: OPPOSITE PARTY a 
Stamp Act (II of 1899), ss. 2 (24), 62 OV- 
Wakf alalaulad wal khandan— Whether a deed of 
settlement—Conviction under s. 62 1) (b)—Genuine 


doubt capable of being entertained. as to duty payable 
—Fine. | 


A document purporting tobe a wakf alalaulad 
wal khandanis a deed of settlement within the 
meaning of s. 2 (24) (b', (c), Stamp Act. 

Where a person was convicted under s. 62 (1) (b) 
Stamp Act and fined Rs 40 andit appeared that 
the proper duty payable on the document was a 


mattar on which genuine doubts could be entertain- 
6 | j i 


Held, that a fine of Rs. 10 was sufficient punishment. 
Cr. Ref, from an order of the Sessions 
Judge, Gonda, dated May 29, 1933. 

The Assistant Government Advocate, for 
the Crown. 

Mr. Mahabir Prasad, for the Accused. ` 


Order.—The facts of this matter appear 
in my order of May 22, 1933. The learned 
Sessions. Judge has now submitted the 
matter again. His opinion is that the 
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document in question was a deed oftrust, 
chargeable with stamp duty uncer Art. 
64, Sch. I, Stamp Act, and not a deed 
of settlement, chargeable under Art. 58, 
and that, therefore, no prosecution ought 
to have been ordered under s. 62, Stamp 
Act. .He has accordingly recommended 
that the conviction of Ahmad Zaman Khan 
under that section be set aside. If the 
deed is charged under Art. 64, the duty 
paid, Rs. 15, was sufficient, if Art. 58 
applies the proper duty was Rs. 25. 

The Sub-Registrar regarded the docu- 
` ment as a deed of trust, but the Inspec- 
tor of Registration regarded it as a deed 
of settlement, and the Chief Inspector of 
stamps agreed with the Inspector of Re- 
gistration. I have heard the Counsel for 
Ahmad Zaman Khan, and have also heard 
the Assistant Government Advocate. The 
former urges thatthe document was a deed 
of ‘trust, and the latter maintains that it 
was a deed of settlement, as detined in 
s, 2 (24), Stamp Act. I have read the 
document. It purports to be a wakf 
alalaulad wal kkandan. I am clearly of 
opinion that the document was a deed of 
settlement, having regard to s. 2 (24) (b) 
and (c), Stamp Act. That being so, I must 
hold that the proper duty payable in 
respect of the document was Rs. 25 and that 
Ahmad Zaman Khan was correctly convicted 
under s. 62 (1) (b), Stamp Act. Having 
regard, however, to the fact that the proper 
duty payable in respect of the document 
was a matter about which genuine doubts 
could be entertained, I reduce the fine to 
one of Rs. 10 instead of the fine of Rs. 40 
that was imposed by the Magistrate. I 
accept the recommendations of the learned 
Sessions Judge to that extent only. I 
understand that the sum of Rs. 40 has 
been deposited by Ahmad Zaman Khan, 
Rs. 30 must be refunded to him. 

N. Fine reduced. 


RANGOON HIGH COURT 
Civil Reference No. 15 of 1932 
January 10, 1933 


EN, J. 
CHETTYAR Prau — 
VENSUS 
DAW HTOO AND OTHERS— APPLICANTS 

Court Fees Act (VII of 1870), Sch. I, Art. 9— 
Review—Court-fee payable—Review of only that part 
of judgment dealing with costs —Cowrt-Fee—Civil 
Procedure Code (Act V of 1908), O XLVII,r 1 

An application for review of a judgment is to be 
charged with court-fee calculated on the basis of 
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the relief which the applicant seeks in review. The 
word ‘leviable’ in Art.5, Sch I, Court Fees Act, 
does not mean ‘levied’. 

Where a review isapplied foronly against that 
part of the judgment ofthe Appellate Court which 
relates to the order for payment of costs against the 
applicant, the application for review is to be stamped 
ad valorem on the amount or sum awarded as costs 
against the applicant in the Appellate Oourt. 
In re Punyao Nahako (1), approved, Ma Shin v. 
Maung Shwe Hnit (2), referred to. 


Mr. Basu, for the Applicant. 

Mr. Eggar, Government Advocate, for the 
Crown. 

Judgment. - Thisis a reference under 
s. 5 ofthe Court Fees Act. The question for 
decision is as to whatis the proper fee 
payable on an application for review of a 
judgment ofthe First Appellate Court. 

The facts of the case out of which this 
reference arises are as follows. One Daw 
Htoo filed-a mortgage suit against certain 
persons (presumably mortgagors), and the 
applicant, A. A. R. Chettyar Firm, being a 
second mortgagee, was made a party to that 
suit. The trial Court dismissed the suit. 
On appeal the District Judge passed the 
usual preliminary mortgage decree in 
favour of Daw Htoo. One of the defendants 
appealed to the High Court, and the 
present applicant was made a respondent 
in the said appeal. The appeal was 
successful, and the suit was dismissed as 
against the appellant,the present applicant, 
and another, and a money decree was passed 
against the other defendants, who were ` 
mortgagors. i 

It appears from the judgment of the 
Appellate Court (High Court)’ that the 
applicant, A. A. R Chettyar Firm, and the 
three defendants were ordered to pay the 
successful appellant’s costs in thetwo lower 
Courts. The application for review which 
has now been presented by the A.A. R. 
Chettyar Firm merely seeks to. review that 
portion of the Appellate Court’s (High Court) 
judgment which relates to the order for pay- 
ment of costs against it. 


The taxing master has, in his order of 
reference, cited cases from several High 
Couris in India, and as there is a divergence 
of opinion on this question, viz., whether on 
an application fer review of judgment the 
proper court-fee to be charged should be 
the same as that paid on the plaint or the 
memorandum of appeal or whether the fee 
payable aud to be charged is to be calculated 
on the basis of the relief which the applicant 
seeks in review? I have considered the 
cases cited in the orderof reference, and I 
may say at once that I am unable to accede 
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tothe view expressed. by’ or accept the. 


decision of the Oalcutia, Allahabad and the 
Punjab High Courts, which have all held 
that the court-fee charged -should be the 
same as the fee paid on the original plaint 
ormemorandum of appeal. I have no 


hesitation in accepting the view held by the 


Madras and Bombay High Courts that itis 
sufficient if fees are paid on the actual relief 
sought for in the application for review. 

“The learned Advocate for the applicant 
has urged before me that the whole question 
turns on the meaning that 
ascribed to Art. 5, Sch. I of the Court Fees 
Act. This article runs as follows: ' 

“Application for review of judgment......The fee 
leviable on the plaint or memorandum of appeal.” 

He urges that the question should be 
decided on the meaning or interpretation 
that is to be put on the word “leviable” and 
he urges that “leviable”. does not mean 
“levied,” and, as I understand him, his 
view isthat the decision In .re Punyao 
Nahako (1) isa correct one and that the 
judgment of Wallace, J.,therein makes clear 
the meaning of the word “leviable” in Art.d. 
I am inclined to agree with his contention. 
It seems to me. thai ifthe view of the 
Calcutta, Allahabad andthe Punjab High 
Courts is to prevail, then a glaring piece of 
injustice is done to an applicant seeking a 
review only on the question of costs awarded 
against him and where the original plaint 
and memorandum of appeal bear an ad 
valorem court-fee onthe amount of the claim 
in suit out of all proportion to the value} of 
the relief sought in review. It could never 
have been the intention of the Legislature to 


penalise a litigant, when it granted him the’ 


right to a review of a judgment of the trial 
or Appellate Court to practically debar him 
in many cases from taking advantage of 
such aright, as the court-fees payable on 
his application for review in such cases may 
be even greater in amount than the value of 
- relief which he seeks to obtain in review. 
To take an instance, if the judgment passed 
onthe original plaint or memorandum in 
appeal awarded costs, say Rs. 1,000, against 
a party, andthe plaint or memorandum in 
appeal was stamped with a court-fee of 
Rs. 3,000, this party, if only appealing 
against the Rs. 1,000, costs awarded against 
him, would ifthe view of the Calcutta, 
Allahabad and Punjab High Courts were to 
be adopted be liable. to pay court-fees of 
Rs. 3,00, on his application for review. My 


(1) 100 Ind, Cas. 72; 50 M 488; 52 ML J 198; 25 L 
w 208; (Lea?) MWN 101; 38ML T40; AIR 1927 
ads e el? ik ` - se 
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interpretation and reading of Art. 5 i3 
different. 

Ifan application for review was to be 
stamped on the same basis as a plaint or 
memorandum of appeal I can see no reascn 
why a separate article should have been 
inserted in the Act dealing with reviews 
only. It would have sufficed to include 
“review’, in Art. (1) which embraces not only 
plaints, memoranda of appeals but also. 
cross-objections. 

[find that there issome authority for the 
view I take in Ma Shin v. Maung Shwe Hnit 
(2). Although this case merely dealt with 
the question asto the fee to be levied on 
cross-objections filed by the respondent in 
an appeal, I find therein the same principle 
adopted in the judgment of Robinson, ©. J., 
Leansee no difference as to the principle 


- which should underlie the fixing of fees in, 


cases of cross-objections filed by a respon- 
dent and cases of application for review by a 
respondent where he is asking for review of 
the judgment only so far as it affects the 
question of the costs awarded against him. 
Itherefore hold that the application for 
review must stamped ad:alorem on the 
amount or sum awarded as costs against. 
the applicant in the Appellate Court. 
ON Oder accordingly. 
_ (2) 85 Ind. Cas. 257; 2 R 637; 3 Bur, L J 279; AI 
R 1925 Rang. 145. 
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_ SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision Application No. 147 
of 1933 i 
August 15, 1933 A 

“RUPOHAND, J. C., AND MERTA, A. J. O. 
ALLAHRAKHIO UMEED ALI AND OTHE? 
—APPLICANTS . 

` versus 
BMPEROR—Opposits PARTY. 
Criminal Procedure Code (Act V of 1898), 8. 496— 
Bail—Whether can be withheld as a matter of 
punishment—Considerations before granting bail— 
Discretion, exercise of, by lower Court—Interference 
with, when proper. f 

Bail will hot bs witbheld merely asa punishment 
and ‘the requirements as to bail are merely to 
secure the attendance of an accused person at ‘he 
trial. But in granting or refusing bail the 
carts generally take into consideration the 
following points: (1) the mature of the accusation, 
(2) the nature of the evidence in support ofthe ac- 
cusaticn, (3) the severity of the punishment which 
conviction will entail, and (i) whether the accused, 
if released on bail, is likely a) to tamper with the 
prosecution evidence or (b) to getup false evidence 
in support of the defence. When an application for 
bail made to the Sessions Judge has-been refused, 
the High Court will not lightly interfere with the 
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exercise of diserêllon vested in the lower Ccurt, and 
will interfere only when the discretion has been 
improperly exercised. R.. v. Rose (1) and Jaipal 
Kunwar v Indar Bahadur Singh (2), referred to. 

Cr. Rev. App. No. 147 of 1925. 

Mr. Hatim B. Tyabji, for the Applicant. 


Mr. Parmanand Kundanmal, for the 
Crown.” 
Judgment.—This is an applica- 


‘tion to release certain persons on bail 
who are at present awaiting their trial 
before the Jearned Sessions Judge, Hydera- 
bad. Now the principles on which bail is 
granted are hardly in dispute. It is well 
settled that bail will not be withheld merely 
as a punishment, and that the requirements 
as to b:il are merely to secure the attend- 
ance of an accused person at the trial: 
R. v. Rose (1). But in granting or refusing 
bail the Courts generally take into con- 
sideration the following points= (1) the 
nature of the accusation ; (2) the nature of 
the evidence in support of the accused; (3) 
the severity of the punishment which con- 
viction will entail, and (4) whether the 
accused, if released on bail, is likely (a)-to 
tamper wilh the prosecution evidence or 
(b) to get up false evidence in support of 
the defence. 

In this case an application for bail was 
made tothe learned Sessions Judge and 
was refused. He has duly taken into con- 
sideration all the circumstances of the case 
before refusing bail.. The accusation made 
against the accused is nct only afa serious 
nature, but itis said that the girl Tulsibai 
was abducted when she was on her way 
to attend a criminal case which had been 
filed against some of the present accused, 
and that the object of the abduction was to 
prevent her -giving evidence in that case. 
The accused are inter alia charged under 
s. 395, Penal Code,. which is punishable 
with transportation for life. The learned 
Sessions Judge has found taat a prima facie 
case has been made out on the evidence 
and has ordered the case to.be tommitted 
to the Sessions Court. The accused were 
undertrial prisoners up to the date when 
the learned Magistrate framed a charge 
against them for certain minar. offences 
wnich were bailable, and that notwithstand- 
ing their repeated applications made to the 
jearned Magistrate to release the accused 
on bail the learned Magistrate: had refused 
to do so. 

Had the learned Magistrate not taken 
upon himself the functions of the Sessions 
Court and discharged the accused of the 


- CIEN) 07 L J Q B 289; Com O C TAN,- 
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major charges they would have continued 
to remain in custody. These being the 
circumstances under which the learned 
Sessions Judge has refused bail,we are 
not prepared to hold that the learned 
Sessions Judge has so improperly exercis- 
ed his discretion as to call for interference. 
It is well settled that the High Court will 
net lightly interfere with the exercise of 
discretion vested in the lower Court: See 
Jaipal Kunwar v. Indar Bahadur Singh 
(2) and Emperor v. George Stewart (3). 

Lastly, there is the further fact that the: 
Sessions trial is fixed for the 22nd day of 
this month end the detention of the accused -. 
for the inte vening period of seven days and 
for the subsequent period during which the 
trial lasts will be no great hardship on them. 
We accordingly dismiss this application. 

N. Application dismissed. 

(2) 26 A 238: 31 I A 67; 8 Sar 625 (P O 


.) 
(3) 97 Ind. Cas. 1041; A IR 1927 Sind 28; 27 Cr, L 
J 1217; 218 L R55. 


_ LAHORE HIGH COURT 
First Civil Appeal No. 2734 of 1927. 
; March 9, 1933. 
, ADDISON AND BRIDE, JJ. 
| RAM SINGH AND OTHERS - DEFENDANTS 
— APPELLANTS 
versus 
Syor TEK CHAND-NIAMAT RAI AND 
OTHEKS — PLAINTIFÉS — RESPONDENTS. 

Contr art Act (1X of 1572), s. 62—Parties agreeing 
to substitute new contract—Breach of new contract, 
whether ‘revives liabilities under original contract. 

Where one person executed a bond’for a debt dua 
by another and afterwards came toa settlement thut 
the latter should pay the debt by instalments, should 
execute mortgage for the balance and that default 


in payment should make the latter liable ag 
before ; 

Held, that failure to carry out the settlement, 
though some of the instalments were paid,; did not 
revive the former's liability as it was absolved by 
the settlement subsequent to the bond. 5 


First Civil Appeal from the decree of the 
Senior Sab-Judge, Jerozepore, dated 
August 11, 1927. - : 

Messrs. Achhru Ram and Badri Das, for 
the Appellants. < 

Messrs. J. N. Aggarwaland M, L. Batra, 
for the Respondente. 

- Bhide, J.—This appeal arises out of a 
suit for recovery of Rs. 8,500, on the basis of 
a bond. The bond was executed by one 
Ram Singh in consideration of a debt due 
from his brother Gurdit Singh and was pay- 
able in two instalments. Default having 
been ‘made in the payment of ‘the instal- 
ments, the plaintiffs sued for recovery of the 
amount of the bond together with interest 
asistipulated therein. The defendant. ad: 
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mitted having signed the bond, but pleaded 
that it was not duly attested as certain dif- 
ferences arose between the parties and the 
contract was therefore not complete. It 
was further pleaded that there was a fresh 
settlement between the parties about a year 
later by which the defendant was absolved 
from his liability and consequently no suit 
was maintainable on the bond in question. 
The learned Subordinate Judge has found 


the issues in favour of the plaintiffsand - 


passed a decree for Rs. 6,372, with pro- 
portionate costs, From this decision defend- 
ant appeals, 

As -regards the first point, viz,, whether 
the contract embodied in the bond in suit 
was completed or not, Gurdit Singh who 
was produced as a witness, has deposed that 
along with the bond a mortgage deed was 
also to be executed and that as certain 
difficulties arose in connection with the latter 
the transaction fell through and the bond 
was not attested by witnesses. This state- 
ment also received support from the evi- 
dence of Nihal Singh lambardar. The 
scribe and the attesting witnesses have no 
doubt deposed that the bond was duly at- 
tested at the time, but the point for con- 
sideration is whether the bond and the 
mortgage were intended to take effect to- 
gether and whether as a result of the mort- 
gage transaction being dropped, the bond 
also.ceased to be effective. Admittedly no 
other document was taken either trom 
Gurdit Singh or Ram Singh with régard to 
the amount in lieu of which the mortgage 
was to be effected and in the circumstances 
Iam inclined to believe the statement of 
Gurdit Singh that the whole transaction 
fell through. However, even if it be held 
that the contract embodied inthe bond was 
complete, it seems to my mind clear 
that it was superseded by the fresh settle- 
ment evidenced by Ex. D-1 and that by the 
latter settlement Ram Singh was discharg- 
ed from his liability. The execution of 
Ex. D-1 is admitted on behalf of- the plaint- 
iffs. The document clearly recited that a 
settlement had been made with Ram Singh 
and Gurdit Singh with regard to the money 
due to the plaintiffs, including the amount 
due on the bond on which the present suit 


is based. Under ihe terms of this settle- > 


ment Gurdit Singh agreed to pay the 


amount in certain instalments and also to - 
mortgage someof his land for a portion of - 


the consideration. It was stipulated “that 
if the terms agreed to were duly carried 
out by Gurdit Singh, a receipt in full dis- 
charge of the debt (which was keptin de- 
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posıt with Shibhu Ram-Shadi Ram)should 
be given to him. If however the terms were 
not carried out, Gurdit Singh was to remain 
liable as before. | 
Some of the instalments were paid ac- 


` cording to the terms of Ex. D-1, but admit- 


tedly allthe terms were not carried out and 
the main point for decision in this suit was 
whether the liability of Ram Singh‘on the 
bond was revived as a result. On this 
point the document ceems to my mind to be 
perfectly clear and unambiguous. It is 
clearly stated in Ex. D-1 that if the condi- 
tions were not duly fulfilled, the amount was 
to stand against Gurdit Singh as before. 
There is nothing whatever in the document 
to justify the contention of the learned 
Counsel forthe plaintiffs {hat Ram Singh’s 
liability was also to revive. It was urged 
that there was no reason why the plaintiffs 
should have given up their claimon the 
basis of the bond. Plaintiffs may however 
have had their reasons for preferring the 
terms of Ex. D-land accepting the liability 
of Gurdit Singhonly. In any case the point 
cannot be attached much weight in view of 
the clear terms of Ex. DA, The learned 
Counsel for the plaintiffs has referred ‘to 
Najaf Shah v. Rangu Ram (1) and other 
rulings of the same type but these do not 
seem to have any bearing on the facts of 
the present case. In thiscasethere was not 
only a novation of the contract but the fresh 
contract also provided for the consequences 
of its breach, f l 

I would accordingly hold that the present 
suit on the basis of the bond executed by 
Ram Singh is not maintainable and ac- 
cepting the appeal dismiss the plaintiffs’ 
suit. I would allow the defendant costs of 
this appeal, but in view of all the circum. 
stances, leave the parties to bear their 
costs in the trial Court. As a result, I 
would dismsss the cross-objections with 
costs. i 

Addison, J. -1 agree. 

v Appeal allowed. 
u 66 Ind. Oas. 47; AI R lyzl Lah, 80; 2 Lah 
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OUDH CHIEF COURT 
Criminal Appeal No. 230 of 1933 
September 1, 1933 
Raza AND SMITH, JJ. 
RAM NATH— APPELLANT 
versus 


EMPEROR—Opposite PAKTY 
Penal Code (Act XLV of -1860), s. 800 Waxcep. 4— 
Benefit of the Exception, when can be given tè an 
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, accused person—Accused acting in! a cruel manner and 
` taking undue advantage—Whether entitled to benefit 
of Exception. 
The fact that an offence was [committed without 
premeditation, in a sudden fight, in the “heat of pas- 
sion upon asudden quarrel, is not alone sufficient 


"+ for the application of Excep. 4,to s 304, renal Code, ` 


- It must also be found that tho offender did not take 
any undue advantage and did not act in’ a cruel or 
unusual manner. 


Cr. App. from an order of the Ses- 
_ gions Judge, Unao, dated April 5, 1933. 

- Mr. R. F. Bahadurji, for the Appellant. 
Mz. G. H. Thomas, for the Crown. 
Judgment.-~ This is an appeal. by one 

Ram Nath, Brahman, who has been con- 

victed by the learned Sessions Judge of 

the Unao District -of an offence punishable 
` under s. 302, Indian Penal Code, and sen- 
tenced to transportation for life. There can 
be no doubt about the facts, which are 
briefly as follows: The appellant went 

to Unao on the morning of September 23, 

. 1932, and, while . there, came across an 
enemy of his named Ganga Charan. The 
appellant was accompanied by one Lallu 
and a boy named Gajodhar, and on seeing 

Ganga Charan the appellant is said to have 

suggested to Lallu that they should “see to” 

Ganga Charan. Lallu did not dissuade him, 

and the appellant.took a lathi from Lalu, 

and approaching Ganga Charan poked aim 
in the back with the end cf. the lathi. 

Ganga Charan thereupon turned round 

and gave Ram Nath a blow on the head 

“with a stick, There is some discrepancy 
in the evidence as to whether before this 
was. done Ram Nath had. attempted to 
strike Ganga Charan again or not. How- 
éver that may be, after Ganga Charan had 

. struck Ram Nath on the head, Ram Nath 
gave Ganga Charan a lathi blow on the 

„head in yetarn, which brought Ganga 

Charan to the ground. Thereafter Ram 


“Nath gave Ganga Charan two or three more . 


‘ blows, one of them, it is clear, being on his 
' head. Ganga Charan died an hour or two 
later in the hospital. 
The above facts are sufficiently made 
_ out by the evidence of eye-witnesses whose 
testimony we £ee no reason to reject. .We 
have been through that evidence and have 
heard what the appellant’s learned Counsel 
has to say about it. He has not shown us 
any sufficient reason for rejecting it and he 
himself relies in the main on the argument 
that even if the whole of the evidence be ac- 
cepted no offence punishable under s. 302 
{odian Penal Code, was made out against 
the appellant, but an offence punishable 
only under s. 304,- Indian Penal Code. 
The-learned Counsel would have us apply 
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both Excep. 1 and Excep. 4, s. 500, Indian 
Penal Code, to the facts of the present 
‘case. We see no reason to apply Excep. 
1. As to Excep.4 we have very carefully 
considered the maner. ‘here can be no 
doubt that the ofence was committed with- 
out premeditation, in a sudden fight in the 
heat of passion upon a sudden quarrel, 
“but those elements.alcne are not sufficient 
jor the application of the Excepticn in ques- 
_tion. It must also be found that the 
ofender did not take any undue advantage 
. and did not uct ina cruel or unusual man- 
ner. 

In the present case we do not think it 
can be said that the appellant did not act 
ina cruel manner. He clearly dealt one 
violent blow on the head of the deceased 
man afier the latter had been brought to 
the ground by the first blow on his head. 
The medical evidence shows that under- 
neath each of the contused wounds en the 

- head there was a fracture of the skull, so 
that it must betaken that both those blows 
were violent. The result is tha: we do not 
feelihat we can give the appellant the 

- benefit of Excep. 4, e. 300, Indian Penal 

- Code, nor of any other exception. The facts 
of the present case are very similar to 

- those of the case reported in Amarnath 

- Singh v. Emperor (1). In that case a con- 
viction for murder was upheld. The iesult 
is that we think that the appellant was 

_ correctly convicted under s. 302, Indian 
Fenal Code, and as he has been given the 
lesser of the two sentences allowed by 
that section, there is no reason for us to 
inte:fere, and we accordingly dismiss the 
appeal. 

Ne ; Appeal dismissed. 

t) 113 Ind Cas 481; 5 O W N syl; 3U Cr L J 173; 

ALR lezs Ouuh 202, p 
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MADRAS- HIGH COURT 
Civil Kevision Petition No. 956 of 1930, 
i August 18, 1933. 
PAKENHan WALsa, J. 
THAKOOK RAMAUHANDER LALJI 
Firu CAKKIKD on BY TRUSTEES 
De. A. S. PAI AND uTuEKS—FPET.TIONERS 


. Versus 
M. NARASIMHALU CHETTY & Co,— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss 144, 151— 
Surt aguinst dead zerson—Ececution ~ of decree— 
inherent power of- court to order restitution, 

A decree passed ina suit 1nstituted against a 
deud manis a-nullity and if the court has execut- 
ea- puch agecree is bhas inherent power to rectify 

. as own mistake by ordering ° restitution, Debi 
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Bakhsh Singh v Habib Shah (-) and Sudalaimuthu 
Pillai v. Sudalaimuthu Pillai (2). referred to 

Civil Revision Petition against the 
order of the Court of Small Causes at 
Madras dated December 4, 1929, and made 
in M. P, No. 534 c£1928 in Suit No. 16510 
of 1925, 

Mr. K. P. 

Petitioners. 

Messrs. S. Ramaswami Ayyangar and 
NELA a daa akan, for the Respond- 
ents. ` 

Judgment—I see no reason why the 
court should refuse restitution. The decree 
was admittedly a nullity, the suit having 
been instituted against a dead man. The 
Civil Procedure Rules are not applicable 
against dead persons as remarked in 
Debi Bakhsh Singh v. Habib Shah (1). The 
court having levied execution when there 
was no decree has inherent power to 
rectify itsown mistake under s. 151 of the 
Code of Civil Procedure. Vide also remarks in 
Sudalaimuthu Pillai,v. Sudalaimuthu Pillai 


Sarvothama, Rao for the 


. (2). I donot propose to go into the acade- 


mic question whether the petitioners can 
get a decree, whichis a nullity,set aside 
or not becauss the only real question is 
whether hecan get restitution of money 
paid in execution of what was not a decree. 


‘T have no doubt ‘that he can. 


The order will be thatthe money wrong- 
fully paid’ to ‘the respondents by the 
petitioners’ must be refunded with interest 
at 6 per cent. (per annum) from date of 
collection, viz., January 21, 1928, till date of 


” restitution. 


Petitioners will be allowed cosis of this 
petition. 7 

A, - Application allowed. 
(1) 19 Iad. Oas.- 528; 35 A 331;17 O WN &29, 11 
n L 


(2) 83 Ind. Cas, 138; A IR 1925 Mad. 355. 
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LAHORE HIGH COURT 
Second Civil Appeal- No. 441 of 1931 
January 18, 1933 
_ ABDUL QATIR, J. 
NARINJAN—PLAINTIFF — 
APPELLANT 
r versus 
CO-OPERATIVE CREDIT SOCIETY 
or SAMRAT AND OTHERS -—DRRENDANTS 
.: . e —RESPONDENTS f 
Co-operative Societies Act (II of 1912), s. 48, Rules 
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undr, r.7~ Award given by an arbitrator agrinat the 
representative of the deaeased | debtor, “validity of— 
Whether affects the estate of the deceased only 
Jurisdiction of Civil Court. ` aa 
The mere fact that the minor was not properly 
represented before the arbitrator, does "not give 
sulficient ground to Civil Courts to.entertain a suit 
fcr declaration -that the award was not binding 
on the minor. f h , kh 
. An award against the representative .of a deceased 
debtor affects only the estate of the deceased in the 
hands of the representative and not the representa- 


ive personally. p 
nd Civil Appeal from a decree of 
the District Judge, Jullundur, dated Decem- 
ber 13, 1930. 
Mr. Mehr 
lant. i 
Mr. Achhru Ram, for the Respondents. ` 
Judgment.—Ons Kartar Singh, a re- 
sident of village Samrai, in the Phillaur 
Tahsil of the Jullurdur District, owed some 
debts to the Local Co-operative Credit 
Society. He died leaving behind him a 
son named Narinjan and a widow Musam- 
mat Dhanti. The Co-operative Oredit Society 
referred the questicn of their dues against 
the deceased to an arbitrator appointed 
by the Registrar. He gave an award on. 
May 12, 1928, declaring Narinjan and 
Musammat Dhanti and certain other per- 
sons who were sureties for the original 
debtor, as liable to pay Rs. 1243-7-6 to 
the Society. It appears that an appeal was 
filed against this award to the Registrar, 
but it was dismissed as time-barred. A 
declaratory suit was then instituted on 
Lehalf of Narinjan, minor, alleging that 
“during the proceedings before the arbitra- 
tor, there was no duly appointed guardian 
of the minor, that his “mother who was 
ostensibly appointed as. his guardian ad 
litem wasill at the time and died after- 
wards, that the President of the Society 
eoncealed these facts and got an award. 
Tt was also urged that the decree should 
have been against the estate of the deceased 
Kartar Singh, and not against the person 
of the minor, and that the arbitrator acted 
dishonestly in not duly guarding the interests 
of the minor and in giving a wrong award 
against him. : 
In the Court of the Subordinate Judge, 
a preliminary objection was raised on behalf 
of the Co-operative Credit Society, that the 
Civil Gourt had no jurisdiction to hear the 
‘suit. Some authorities were cited in sup- 
port of this view and the learned Sub- 
ordinate Judge dismissed ihe suit with 


Chand Sud, for the Appel- 


costs, -holding that it could not be enter- 


tained by him. Against this decision an 
appeal was filed by Narinjan, through his 
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grandmother, and the learned District Judge 
dismissed it, taking the same view of the 
question of jurisdiction as had been taken 
by the trial Court. A second appeal has 
“now been preferred to this court, on behalf 
of the minor, and has been argued by Mr. 
. Mehr Chand Sud. Mr., Achhru Ram, re- 
‘presents the Cc-operative Credit Society. 
Counsel for the appellant contends that as 
the minor was not properly represented 
before the arbitrator, it was open to the 
Civil Court to entertain the suit and to 
give a declaration that the award was not 
-binding onthe minor.: He admits that, so 
far as the rules framed by the Local Go- 
vernment under. s. 43, Co-operative Credit 
Societies Act (II of 1912), are concerned, 
tthe only rule applicable to an award of 
an arbitrator is r. 7 which runs as fol- 
lows: 

“An arbitrator's award, if no appeal has been 
made within a month, or adecision of a Registrar 
originally or in appeal, shall not, as between the 
“parties to the dispute, be liable to be called in 
question in any Civil or Revenue Court, and shall 
be in all respects final and conclusive, except on 
proof of the receipt of a corrupt gratification by the 

- arbitrator.” ; 


Now, it is obvious that the grounds urged 
by Narinjan, in his plaint cannot be said 
ito be covered by the above rule and the 
learned Counsel has not been able to refer 
me to any other rule, which would cover 
such grounds as were alleged in the present 
suit. He urges. however, that the mis- 
conduct of the arbitrator was alleged in the 
plaint -and it should have been taken into 
consideration and a decision given on its 
merits by the Civil Courts. A perusal of 
para. 2 of the plaint shows that there was 
no allegation of the arbitrator having Te- 
-ceived a corrupt gratification inthis case. 
The word ‘!dishonestly.” was used, but in 
another sense altogether, 4, e., with reference 
to the arbitrator not guarding properly the 
interests of the minor. In my opinion, 
therefore, the courts below were justified in 
‘holding that they had no jarisdiction to 
entertain the suit. So far as the ques- 
tion of the minor not being properly repre- 
sented before the arbitrator is concerned, 
I notice that, in the award, an attested 
copy. of which is on the rocord, the mother 
of the minor is described as his guardian 
and there can be no doubt that she was 
the proper and only guardian of the in- 
terests of the mino’ On the record before 
“me there is no affidavit or anything else, 
beyond the allegation made in the -plaint, 
that the mother died during the pendency 
of the arbitration proceedings. 
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The next argument of Counsel for the 
appellant is that, even if it is held that 
the award is valid against the minor so far 
as it affects the estate of the deceased in 
the hands of the minor, it should have 
been set aside on the ground that it was 
made against him personally. I think that 
this contention embodies a correct view of 
the law as tothe rights of the Registrar, 
Co-operative Credit Societies, in dealing 
with the representatives of a deceased 
debtor of a society. He can compel the 
attendance of such representatives as re- 
presenting the estate of a deceased member, 
and an award by the arbitrator confirmed 
by him should be taken to affect the said 
representatives to that extent. In the 
award before me it is not quite clear: whe- 
ther it is meant to operate against the 
minor as representing the estate of the 
deceased or in his personal capacity. If it 
affectis him only to the extent of the estate 
of Kartar Singh deceased, there is nothing 
wrong with it. If, however, the Co-operative 
Credit Society, at any time wants to inter- 
pret it as affecting Narinjan personally, I 
think it would be open to him to seek such 
relief against the award as may be open 
to him under the law. With these observa- 
tions I dismiss this appeal, but in the cir- 
cumstances of the case, I leave the parties 
to bear their own costs throughout. 

v. Appeal dismissed. 


—_——= 


MADRAS HIGH COURT 
Civil Revision Petition No. 1100 of 1930 
August 23, 1933 
PAKENHAM WALSE, J. ; 
SUNDARATHAMMAL AND ANOTHER— 
PETITIONERS 
versus 

PARAMASWAMI ASABI AND OTHERS + 

RESFONDENTS - 

Civil Procedure Code (Act V of 1908), 0. XXXIII, 
r. 1—Hindu widow—Suit to recover debt due to 
husband's estate — Widow pauper but -estate not 
pauper — Suitin forma pauperis, maintainability of— 
Dismissal of pauper application—Practice of grant- 
ing time to pay court-fee— Hindu Law. 

Possession by a widow of sufficiently valuable 
assets of her husband is not a ground for refusing 
permission to her to sue in forma pauperis, as her 
possession isonly that ofa person with a life interest 
on which it would be almost impossible to borrow 
money. ‘The question in such cases is not whether 
the widow has the powerin the abstract to raise 
money by alienation of part of her husband's estate, 
but whether in the concrete circumstances of the 
particular case she could succeed in raising the money, 
Rajagopala Gramani vy, Baggiammal (1), distinguish- 
ed. É f 
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A Hindu widow who is a pauper, can be psrmittsd 
to sue asa pauper to recover a debt due to her 
deceased husband's estate, even though the estate is 
not apaupar. Inre Lill (2), followed. 

Dictum :~It is customary to allow sone time to 
pay the court-fees when a pauper application is- 
dismissed, Stuart Skinner alias Nawab Mirza v. 
William Orde (3) aud Maria Thangathammal v. - 
LIravathesvara Iyer (4), referred to. 


- Civil Revision Petition against the order. 
of the Court of the District Munsi? of 


Madura Town, dated January 16, 1930, and ` 


made in O. P. No. 45 of 1922, 


` Mr. R. Gopalaswamy Ayyangar, for the 
Petitioners, 


Mr. K. Swaminatha Ayyar, for the Res- 
pondents. < 


Judgment.—The petitioners before me 
are the two widows of one Sundara Asari 
who died in 1922. 


` Bya will he left instructions that the 
widows. should pay off the debts in E. 
Schedule to the will by the outstandings 
due in D. Schedule. In this matter the 
two sons of his two elder brothers were tc 
assist them. Receipts were to be granted 
in the names of both the widows and 
the surplus invested in their names. He 
also contemplated that with this surplus 
lands should be purchased in the names 
of both the widows in which they skould 
have a life interest in equal shares. 

The house and ground shown ic A. 
Schedule was similarly to be enjoyed by 
them in equal shares as a life interest. 

Widow No. 1 was to have B. Schedule 
ves:els and jewels, and widow No. 2 
O. Schedule vessels and jewels but agair 
without power of alienation. i 

Tull the immovable properties proposeä 
to be purchased by the balance of out- 
standings were purchased, the widows were 
to realise in equal’ shares the interes; 
from the surplus and use it for their main- 
tenance $ 

The will in fact put the widows im no 
. better position than they would have been 
in, without it. They simply got a life 
interest ın deceased's property and nothing 
more, ; 

They sought permission to file a sut in 
forma pauperis on a mortgage executed in 
1916 to their deceased husband. 
. An enquiry into their pauperism was 
held. The Crown did not oppose bus the 
defendants objected and the claim was: 
disallowed. Against the order the widows 
have preferred this revision petition, 

The lst petitioner was the .only witness 
examined on either side, ah Pe 
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- As regards the collection of outatandings 
the will mentions outstandings of Re,, 3,650 
(Sch, D) and debts of-Rs, 1,215 (Sch, E), 
Assuming that both were collecied and 
paid out in full, the surplus would be 
Rs. 2,435, 
The only immovable property purchased 
after the death of Sundaram Asari is: a 
portion of a house under Ex. 1 for Rs. 1,000. 
The Ist petitioner has explained --this 


purchase thus. There was a partition 


between her husband and his brothers and. 


her husband had also purchased the share 


of his elder brother so that he was entitled 


to two shares. Atthe time-of his death, 
however, he was in possession of only one 
share, the other share having been sold 
for a debt under a court: auction sale. and 
being in the possession of third parties. On 
his death the widows resided in the share 
still possessed by ‘their husband at his 
déath, and subsequently they re-purchased 
the other shareJof the house under Ex. 1.. 
The learned District Munsif found that 
the two shares are worth Rs. 2,000 on Ist 
petitioner’s own evidence. l at 
I have perused the sale deed Ex. 1 and it 
is clear that thə whole purchase price 


consists of two debts due directly to the. 


deceased Sundaram Asari so that none of 
it represents savings from the: income of 
the estate made by the widows. kS ag 

“As regards utensils and jewels the lst 
petitioner was left such articles to the value 
of Rs. 345 and 2nd petitiqner to the value 
of Rs. 424 but lst petitioner has sworn that 
they hive had to.sell those articles-to main- 
tain themselves and are now paupers. There 
is no evidence contra. It will be noticed 
that even the sale of these jewels and 


utensils. was beyond the power af. the 


widows under the will., ; À 
The learned District Munsif. refused to 
allow the pauper application, © | -à 


- (L) Because the petitioners-are in .posses- 
donal sufficiently valuable estate left by 
Sundaram Asari; : a sins 

(2) The suit is J 
estate and the estate is not ‘a pauper ; 


. With regard to ground (1) the possession 
is only that of persons with a life interest 
on which it would be almost impossible 
to borrow any money. It is argued for 
respondents that to save the estate neces- 
sary expenses may be incurred even by 
selling’ part of the property. I feel doubt- 
ful if any purchaser could be found to buy 
property under a title of this sort which the 
reyersioners would „be - sure. to attack, 


filed on behalf of the 
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- Rajagopala Gramani v. Baggiammal d) i 
quoted for the respondents in this Gam ia. 
‘but‘that was a question whether the Court 
could not sanction an advance out of an 
estate for the benefit of the minor under 
its extraordinary powers. That isa very 
-different matier from widows alimating 
‘Immovable property in which they haze only 
a life interest in order to raise fonds to 
recover a debt due to their deceasec hus- 
‘band’s estate. 

It is not to my mind so much: a ques- 
‘tion whether they have this power m the 
abstract, but whether in the conrre.e cir- 
cumstances of this case they could succeed 
in raising anything substantial by exercis- 
ing it. 

On the second point that they represent 

the estate which is-not a pauper, In ~e Bill 
(2), is quoted for the petitioners. 
“ It was there held that the administrator 
of the estate of a deceased person can 
apply to sue in forma- pauperis under the 
provisions of Chap. XXVI of the Civil Pro- 
cedure Code, 1882. It was held that the Eng- 
lish rule in the matter did not apply in India 
and that the Procedure Code doss not 
exclude persons holding a fiduciary char- 
acter from suing in forma pauperis. No 
later decision to the contrary has been 
shown me and I must follow this raling, 
so that the lower : Court's second ' z-ound 
for refusal is wrong. È 

Although the finding of pauperiam is 
one-of fact, I think the lower Court had 
no real evidence -to come to the concfusion 
it did.- The uncontradicted evidenc of 
lst petitioner shows that the widows are 
paupers and they can plead this even if 
they sue as trustees of an estate whis sh is 
not a pauper. 

It was urged in the sltevnative: Fefore 
me that the lower Court should at least 
have given them time to pay the zourt 
fees. Stuart Skinner alias Nawab, Mirza 
v. William Orde (3) and Maria Thargath- 
ammal v. Iravatheswara Iyer (4, are 
quoted in this connection. Neither of -hese 
decisions seems to go as far as saying that 
time mus! be granted, but it does 'arpear 
from them that though the pauper applica- 
tion be dismissed, the plaint is still pend- 
ing until it is actually dismissed and that 
if the court fees are paid, limitation will 
count from the date of the presentation of 

(1) 142 Ind Gas 108; 56 M 508; 37 L W137: 1923) 
M W N 60; Ind. Rul, (1933) Mad. 1&7; 64 M ‘Le 235; 
AIR 1933 Mad. 212. 

(2) 7 M 390. 

(8) 2.4 241; 40 L R 331; 61 A 126 (PO). 

vy 28 Ind, Gas. 504; (1915) M W N.228, 
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‘Revenue Court and so he has made 
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the petition which will be regarded as ihe 
date of the plaint. 

It is certainly cnstomarv to allow some 
time to pay the court-fees when a pauper 
dismissed. However, the 
matter does not really arise in the view 
which I take of the mzin question. 

In the result I allow the petition salih 
costs and the petitioners will be allowed to 
file the suit in forma pauperis. 

Ao, Petition allowed. 





ALLAHABAD HIGH COURT 
First Appeal No. 634 of 1932 
May 2, 1933 
NJAMATULLAH AND RACHHPAL Sinan, JJ. 
Musammat HET KUAR--APPBLLANT 
versus 
‘ TEJPAL SINGH AND cragrs— 

i RESFONDEN!S 
` Agra Tenancy Act (IL of 1901!,8 122—Suit for 
declaration that tenanils and not defendants 
are actual cultivators—Suit, if ' cognizable only by 
Revenue Court—Jurisdiction. 

The determination of the question whether a suit 
is cognizable. by the Civil or Revenue Court is de- 
pendent on the real nature of the suit, and‘ rot on 
the form in whichit is put. The ‘policy of the 
Agra Tenancy Act is that the questions conzerning 
the rights ofatenant as such should be within the 
exclusive jurisdiction of the Revenue Court Where 
a sult is filed with the object of obtaining a declara- 
tion that the defendants are not the actual-cultiva- 


“tors but the tenants of land specified in the plaint 


are the actual cultivators, and the defendants assert 


. that they are the er- proprietary tenants of theland, 


the suit falls within the purview ofe, 122,- A gra 
‘Tenancy Act and can be tried only -by tha Revenue 
Court, 


Mr, N. C. Vaish, for the Appellant. 

Judgment.—This is a reference by 
the learned Munsif of Tilhar under s. 267, 
cl. 2, Agra Tenancy Act. Musammat Het 
Kuar instituted a suit in the Revenue 
Court, under s. 122, Agra Tenancy Act, to 
obtain a declaration that defendants Nos. 1 
to 3 were not the tenants of the holding 
in suit and were not entitled to collect 
rent from the actual cultivators thereof 
treating them as sub-tenants. The learned 
Assistant Collector, who heard the case 
came to the conclusion that a suit of this. 
nature wasnot within the cognizance of 
the Revenue Court. Accordingly he return- 
ed the plaint to ihe plaintiff for presentation. 
to the court having jurisdiction to try it. 
The plaintiff then filed her plaint, after 
some amendments, in the Court of the 
Munsif of Tilhar who was of opinion that 
the suit was within the cognizance of the 
this _ 
teference, 
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In order to decide the point in controver- 
ay it is necessary to examine the pleadings 
of the parties. There is no dispute between 
the parties on the following points. One 


Musammat Hansa Kuar was the owner of” 


khata khewat No. 1 comprising 19 biswas in 
patti Hansa Kuar. On November, 29, 1911, 
she mortgaged this ‘share including her 
sir plots to the plaintiff. In 1916 she made 
a gift of it tothe defendants who are her 
relations, The plaintiffs instituted a suit 
on foot of her mortgage and obtained 
a decree forsale of the. mortgaged pro- 
perty and at a court sale herself pur- 
chased the same including the sir plots. 
The real dispute between the parties is 
about theex-proprietary 1ights in the sir 
plots. The plaintiff contends that in 1905, 
Musammat Hansa Kuar had created usufruc- 
tuary mortgage in favour of a third person 
and as she did not then claim the 6x-pT opriet- 
ary rights within a period of six months 
under the provisions of the old Agra Ten- 
ancy Act, she lost them for ever. The 
defendants, on the other hand, assert that 
Musammat Hansa Kuar never lost her 
exproprietary rights in the sir plots now 
in suit and that after the sale of the 
zamindart of Hansa Kuar they, as her 
donees acquired ex-proprietary rights ir 
them. The defendants further allege that 
in 1910 there ‘was litigation between 
Musammat Hansa Kuar and the usufructu- 
ary mortgagee of 1905 in which the former 
obtained adecree under whichher rights 
inthe sir plots were protected. Thus it 
will beseen that the point in issue bet- 
ween the parities is whether after the sale 
in favour of ‘the plaintiff, the defendants, 
donees of Musammat Hansa Kuar, acquired 
ex-proprietary rights in the sir plots or 
mot. 
Section 122, Agra Tenancy Act, provides 
that in caseof doubt or dispute as to who 
is the tenant of the holding the land-holder 
may sue'the persons as to whose right suca 
doubt exists or between whom such dispute 
has arisen, tohave it declared which cf 
the persons isthe tenant. We are of opin- 
ion that the suit is cognizable by ths 
Revenue Court. The position after the sale 
in favour of the plaintiff was this: The 
zamindari including the sir plots had been 
sold to her at a court-auction. The plaintiff 
found certain persons in possession as 
tenants of the plots in suit. According to 
the plaintiff, they are the tenants. The 
defendants, however, claim to be a sort cf 
middlemen betng ex-proprietary tenants. 
They desire to treat the actual cultive- 
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tors as their sub-tenants, Leaving the 
nature of the tenancy aside, the question 
is whether the defendants are ths tenants 
or the actual cultivators are tenants (not 
merely sub-tenants), As this doubt exists 
she is entitled to maintain a suit for a 
declaration under the provisions of s. 122, 
Agra Tenancy Act. Section 230, Agra 
Tenancy Act, provides: - 

“Subject tothe provisions of s. 271, all suits and 
applications of the nature specified in Sch. IV ahall -be 
heard and determined by the Revenue Courts and 
no courts other than a Revenue Court, shal), 
except by way ofappeal and revision as provided 
in this Act, take cognizance of any such suit or 
application, or of any suit or application, or 
based onacause of action in respect of which 
adequate relief could be obtained by means of any 
such suit or application. Explanation: If the cause 
of action.is one in respect of which adequate relief 
might be granted bythe Revenue Court it isim- 
material that the relief asked from the Oivil Courte 
may not be identical with that which the Revenue 
Court could have granted.” . 


A suit of the nature described in s. 122 is 
mentioned in Sch. IV. The determination of 
the question whether a suit is cogniz- 
able by the Civil or Revenue Court is 
dependent onthe real nature of the suit 
and not onthe form in which itis put: 
The policy of the Act is that the questions 
concerning the rights of a tenant as such 
should be within zhe exclusive jurisdiction 
of the Revenue Court. In the case before 
usthe real object ofthe suit, appears to 
be to obtain a declaration thatthe defend- 
ants are not and the actual cultivators are,the 
tenants of the land specified in the plaint: 
‘The defendants assert that they are 
ex-proprietary ienantsof the land in suit. 
A controversy of this kind clearly falls 
within the purview of s. 122. The plaintiff 
desires itto be determined whether the 
defendants orthe actual cultivators are 
hertenants. This question can be tried 
only by the Revenue Court. . 

For the reasons given above, our answer 
to the reference is that the suit is cognizable 
by a Revenue Court only. Accordingly 


we direct that the suit be tried by that 
court. j 
N. Order accordingly. 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 190 of 1931 
dò ovember 14, 1932 


Baseat, J. 
RAMDEO AHIR—DEFENDAST—ÅPPELLANT 
VETSUS 
NAIPAL AHIR AND OTALRS—PLAINTIFFS— 
RESEONDENTS. 


Oatha Act (X of 1878), 33, 8,9,11—When applic- 
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uble—Agreement to abide by aath of witness —Parties, 
whether can resile from agreement—Reasons, if to 
be ‘given—Hvidence Act (I of 1872;, 8. 20—Stalement 
of witness after one party has resiled fram agreement 
Admissibility of. i 4, 

The parties toa suit agread to abide by the state- 
ment of a witness. But before the witness was 
examined the plaintiff put in an application ‘to the 
effact that the defendants had exercised undue 
influence on the witness and hence he wauld not be 
bound by the statement of the witness unléss a special 
kind of oath be administered. The court rejected 
the application and the witness was ‘éxamined. 
The statement of the witness was unfavourable to 
the plaintiff, and on the basis of this statement alone, 
the court dismissed the suit : 
` Held, it was open to the plaintiff to resile from 
the agreement before the statement of the witness 
. Was recorded and it was not absolutely necessary for 

him te satisfy the court that the reasons ’ given by 
him for his desire to withdraw were absolutely 
satisfactory, Tumman Singh v. Sheodarshan Singh 
(i), relied on, i į 

Held, also, that the provisions of the Oaths Act 
did not apply to the case, asthe agreement between 
the parties aid nof refer tosan oath toba administ- 
ered tothe witnessin any special form as, contem- 
plated by 5 8 of the Act. 3 

Held, further, -that the statement-of the witness 
should not have been recorded at all and ‘that the 
case should be decided as if the statement , had not 
been recorded. i 
- First Civ. App. from an order of the 
Second Additional Sub-Judge, Jaunpur, 
dated August 21, 1931. 

Mr. Kedar Nath Sinha, for the Appel- 
lent. ; 

‘Mr. Gopalji Mahrotra, for the Respon- 
dents. ` 


. Judgment.—This is an appeal from an 
order of the lower Appellate Court by which 


that court set aside the decree of the- 


trial Court and remanded the case with 
a direction to re-admit it to its original 
number in the register of original. suits 
and to try . it according tolaw and merits. 
The facts of this case‘are that on Novem- 
ber 28, 1930, the. parties to the suit made 
a statement before the trial Court: to the 
effect that they’ constituted Jagrup Ahir 
as a Munhasir Ilahi in the case and that 
the case should. be decided according 
to the statement of that witness: The 
case came up for hearing on December 6, 
1930, but before Jagrup could he exa- 
mined the plaintiffs submitted an‘ appli- 
cation to the effect that undue influence 
was being exercised by the defendants on 
Jagrup and therefore a special kind of 
oath ‘like Gangajali or sacred book be 
administered to Jagrup or the plaintitts 
would not be bound by his statement: The 
trial Court withont recording any reasons 
simply rejected this application and pro- 
ceeded to examine Jagrup Ahir whose state- 
ment was favourable to the defendant, 
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Upon the basis óf this atatement alone tha, 
trial Court dismissed the plaintiffs’ suit on 
December 6, 1930. : 

On appeal to the lower Appellate Court 
it was contended on behalf of the plain- 
tiffs that they were entitled to resile from 
theiragreement dated November 28, 1930,. 
and it wasunfair to pin them down to 
that particular statement, that they. in 
fact did resile from the aforesaid agree- 
ment and consequently there has been no 
Proper adjudication of the case and the 
suit should therefore be remanded for 
disposal on the merits according to law. 
Thelower Appellate Court acceded to this 
contention and relied upon the case of Tum- 
man Singh v. Sheodarshan Singh (1). 
It set aside the decree of the trial Court 
and: remanded the case. In the present 
appeal before me it is contended that the 
decree of the court of first instance was 
correct and the order of the lower Appel- 
late Court was not warranted by law. 
It is argued that it was not. open to the 
plaintiffs to withdraw from the position 
that they took up on November 28, 1930. 
It is conceded that if the status given to 
Jagrup by the application of November 28, 
1930, was only that. of a referee who was 
to make a simple statement as tothe man- 
ner in which the case ought tobe decide}, 
that statement not being on oath, then 
the parties could resile from their original 
position and on the trend of authorities 
this concession is quite fair. It has been, 
held inthe case of Bishambhar v. Radha 
Kishanji (2) and Tumman Cingh. v. 
Sheodarshan Singh (1), ihat where the. 
parties agree to abide by. the statement of 
a third person it is open tothe parties to 
resile from that agreement before the state- 
ment of the third party had been’ re- 
corded. [thas also been held in the same 
two cases that such an agreement did not 
come within the purview of O. XXIII, x. 83, 
Civil Procedure Code, inasmuch as 1. 3. 
refers only to adjustments which have al- 
ready been made. 

It is however contended that the pro- 
visions applicable to the present case are 
the provisions contained in the Oaths 
Act, and where a party agrees to abide 
by the oath of athird person he should 
not be allowed to resile from that agree- . 
ment on frivolous grounds. Indeed at 
one stage the position taken up by the 
appellant before me was that under those 

(1) 122 Ind. Oas. 146; A IR 1930 All. 162; 52 A 
235; ind. Ral, (19-0) All, 218; (1939) A L J 397.. - - 

-(2) 133 Ind. Oas. 29; A I R193f All. 59675 58 A 
673; (1931) A_L J 393; Ind. Rul, (1931) All. 573. - - 
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circumstances it is not open to a 
party to retract at all. It is however 
well settled that if a party after agreeing 
to abide by an oath satisfies the court 
that there is good ground for retracting, 
. the court “would exercise a wise discretion 
in refusing to administer the oath and it 
is,only when a party puis forward frivolous 
reasons for retracting that the court 
would .be justified in administering the 
oath notwithstanding .the retraction: vide 
the cases of Ram. Narain. Singh v. Babu 
Singh (3), Salik: Ram v. Wali Alimad (4), 
Thoyt Ammal v. Subbaroya Mudali (5) and 
Mahbub v. Syedali .(6). Accepting this 
position the learned Counsel for the ap- 
pellant argues that a bald statement to 
the effect that undue influence was being 
‘exercised upon Jagrup, without indicating 
the nature of that undue influence, was 
not a good. reason for retracting, speci- 
‘ally, as the. plaintiffs did not uneguivo- 
cally withdraw from the agreement, but 
declared . themselves willing to abide by 
the statement of Jagrup, provided a 
special kind of oath was administered to 
him. He further argues that the court 
of first instance treated the application 
of the plaintiffs dated December 6, 1930, 
with contempt and did not consider it 
necessary to assign reasons in writing for 
rejecting the said application because the 
reasons were absolutely frivolous. - 


ITam-however of the opinion that the 
provisions of the Oaths Act do not apply to 
the facts of the present case, I have 
consulted the dictionaries available in 
this court and I find that the word “hasir” 
does not mean the giving of an oath but 
‘it simply means “to rely” or “to depend” 
‘and the word: “munhasir” means ‘‘defen- 
‘dant”.: It is therefore clear that if we 
look at the application of November 28, 
1930, there is no reference in that 
application to any oath being administered 
to Jagrup. It is however-pointed out that 
Jagrup,-whea he was examined on De- 
cember 6, 1930, was examined on oath. 
That to my mind dces not change the 
‘situation, for the subsequent proceeding 
in the case cannot be invoked in aid to 
interpret a prior application. It is then 
argued that the application of Decem- 
ber 6,1930, conclusively shows that some 


. (3) 18 A 46; A W N 1896, 153. 

(4) 100 Ind. Cas. 473; ALR 1927 All. 590; 49 A 
388; 25 A 1. 1297, 

(5) 22 M 28% 

(6) 132 Ind, Oas.. 632; AIR 1931 Cal. 549, 350 
W N 139; Ind, Rul, (193i) Qal, 602, hee 2 
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sort of oath was to be administered to 
Jagrup from the very beginning, and 
that by the application of that date a 
special kind of oath was required to be 
administered. Even this again is an- 
swered by what I have stated before that 
one ‘cannot explain a prior proceeding 
by anything that happens subsequently. 
But even if it be conceded that there was 
an intention to administer an oath to Jagrup 
and that Jagrup was to enter the box as any 
ordinary witness, then I am of the opinion 
that in order to invite the application of the: 
principles laid down in Ram Narain Singh 
v. Babu Singh (3)and other cases men- 
tioned above, it is necessary that the 
oath or solemn affirmation referred toin 
s. 8 et seg. of tthe Oaths Act, should in its 
nature and essence be quite distinct from 
the oath and affirmation contemplated by 
e.5 of the Act. Inno case can I construe 
the application of November 28, 1930, as 
asan application for the administration 
of an oath to. Jagrup in any special form. 
as contemplated by s. 8 of the, Act,’ 
The utmost that can be said was that 
Jagrup should be given, if at all, an ordi- 
nary oath under s. 5 ofthe Act, In this 
view of the case I am ofthe opinion that 
it was open to the plaintiffs to retract: 
from the position which they took up on 
November 28, 1930, and that it was not 
absolutely necessary for them to satisfy the 
court that the reasons given by them for 
their desire to withdraw were absolutely 
satisfactory. | 
Lastly, it is contended that the statement 
made by Jagrup is an admission and.an 
admission by which the plaintifs would 
be bound inasmuch as Jagrup's statement 
is a statement of fact deposed on personal 
knowledge and reference has been made 
to s. 20, Evidence Act. If Iam correct in 
my view that the plaintiffs had the right 
toresile from their agreement, then the 
statement of Jagrup should not have been 
recorded at all in the way in which it was 
recorded and I must decide the case. as 
ifsuch a statement had not been recorded 
atall. There is therefore nothing on 
the record which can amount to a state- 
ment of fact binding on the plaintiffs: The 
result is that I dismiss this appeal wit 
cosls, ip 
NA. Appeal dismissed, 
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‘MADRAS HIGH COURT 
Civil Miscellaneous Petition No, 2711 
of 1933 
September 8, 1933 


RAMESAM, Orc. O. J. 


A, K. BIJLI SAHIB BAHADUR— 
PETITIONER — 


VETSUS 


M. K. MAHOMED ASAN MARACAIR 
AND OTHERS—RESFONDENTS. 

_ Elections — Gosha voters — Circular ihat goshas 
should unveil themselves if identity is disputed— 
Validity—Candidate insisting on unveiling, whether 
commits offence under s. 171-C, Penal Code—Validity 
of election—Duties of election atthorities—Necessity 
of relaxation of gosha system—Rules for disputeas 
to elections, (Madras) rr. 10 a), 29, 21 and 28— Penal 
Code (Act XLV of 1860), s. 171-0. 

There was a large number of Muhammadan gosha 
voters in a certain polling area Booths were set 
apart for women, women Polling Officers were ap- 
pointed and it was also ordered that only females 
cculd be appointed agents of candidates but the 
candidates themselves were admitted to the booths, 
The District Election Officer sent a circular sub- 
sequently that-.gosha ladies will have to unveil them- 
selves in the polling booths if their identity was 
challenged by the candidates or their agents. A 
candidate insisted on each purda voter unveiling 
herself in accordance with this circulars. He was 
subsequently elected but his election was set aside 
on the ground (1) that the circular that goshas should 
unveil themselves was ulira vires and illegal and ( it) 
that the candidate had consequently committed an 
offence under s, 171-0, Penal Code: i 

Held, (i) that to prevent false personations in 
elections it wasjessential that candidates should have 
an opportunity of looking at the voters and the 
circular that goska ladies- will have to unveil them- 
selves was notillegalor ultra vires [p. ,col 1 

. (ìi) that, in any event, the candidate was not guilty 
of any offence under s. 171-0, Penal Code, in insisting 
on gosha voters unveiling themselvss in accordance 
with the circular, and the election was not liatle to 
be set aside. 


Dictum :—Purda and franchise do not go very 
well together and though itis the duty of lection 
Officers to do their best for rendering such help ag 
they can and meeting halfway the wishes of gosha 
electors, an election is impossible withont at least 
some relaxation on the part of gosha ladies of the 
gosha system. i 


Civ. Mis. Pet. for issue of a writ of 
certiorari calling upon the 83rd respond- 
ent to submit the records relating to 
the O. P. No. 56 of 1932 on his file, 
to make the writ nist absolute and to 
quash the order 
0. P. No. 56 of 1932 and also to make 
such other or further orders as to the High 
Court may seem it, 


Messrs. K. Bhashyam and S. Rama- 
chandra Ayyar, for the Petitioner. 
Mr. T. R. Venkataramaa Sastri for Mr. 
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B. Pocker, Messrs, K, S, Desikan, K, T, M, 
Ahmed, Ibrahim, K. S, Jayarama Ayyar 
and J. 5, Vedamanickam, for the Respond- 
ents, 

Judgment.—tThis is an application for a 
writ of certiorari for quashing the order of 
the Election Commissioner in O. P. No,-56 
of 1932, the Commissioner being: the 
Principal Subordinate Judge of Tinnevelly. 

The facis of the case may now be stated. 
An election had to be held for the Tiru- 
Chendur Circle to the District Board of 
Tinnevelly. There are two seats for that 
Circle. One of the seats is reserved for a 
Muhemmadan end the other seat is open 
toall and a Muhammadan may be elected 
even for that seat. Three candidates stood 
for these two seats. One was Mr. Daniel 
Thomas Nadar, a Christian, and he was 
elected by an overwhelming majority of 
votes and no question about the validity of 
his election arises before me. The other 
two candidates were two Muhammadan 
gentlemen, viz., Mr, M. K. Mahomed Asan 
Maracair, the petitioner before the Election 
Commissioner and the respondent before 
me, and M. A. K. Bijili Sahib, Advocate, 
Tinnevelly, the lst respondent before the 
Election Commissioner and the petitioner 
before me. The date fixed for the poling 
was October 15, 1932, _ S 

Now it happens that there is a large 
number of Muhammadan voters in the 
polling area of Kayalatnam which is within 
the Tiruchendur Circle. Naturally many 
of these would be gosha ladies. As early 
as July 3, 1932, the Inspector of Local 
Boards issued a circular Ex. E directing 
that in the case of booths set apart for 
women, the agents of candidates wishing 
to watch the proceedings at this Poll-on 
behalf of the candidates should be females 
and not males but that the candidates 
himself may he admitted into these booths. 
In September, 1932, a petition was sent 
to the election authority (Inspector of 
Boards) praying for special facilities to be 
given to women voters in the matter of 
recording their votes. He requested the 
Tahsildar of Tiruchendur to report whether 
suitable ladies will be available for doing 
the duties of polling and identifying officers 
(Ex. A). He followed this by Ex. III en- 
closing copies of the petitions received 
from the Muhammadans. These are two 
requests in these petitions. The first is 
for more convenient polling booths. As 
to this the officer who addresses Ex. IIT 
observed ; g S 

“It is impossible to satisfy every one bit. I wish 
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you would look into the matter and do what you 
can to placate them, At best it will have to be a 
compromise " 

The second request is with regard to the 
arrangement fcr gosha ladies. As to this the 
officer observes : 

“Franchise and’ purdakh do not go very well 
together, but as an initiatory stage we might meke 
an effort to render the transaction easier.” 

He then refers to the fact that orders 
had already been issued excluding male 
agents though candidates will be permitted 
to be present. He then discusses the 
question of women polling officers. What 
actually happened on the election day was 
that five women polling officers were ap- 
pointed for five of the booths. We are 
not now concerned with the second and 
third booths or the first booth. At the 
fourth booth there were 200 purdah voters 
of.whom 139 voted. Mr. Bijili was repre- 
sented by a woman agent at that booth. The 
fifch-and the sixth were booths in the one 
hall and ballot boxes were placed in that 
hall at either end. There were 269 purdah 
voters in the fifth and 344 purdah voters in 
-ihe sixth booth. Only 13 voted in the 
fifth booth and one voted in the sixth. 
The candidate Mr. Bijili was sitting in 
this room. The Polling Officers for these 
two booths were P. Ws. Nos.2end 3. On 
October 13, 1932, the District Election 
Officer sent a circular Ex. I. it runs 
thus: 

‘Iam directed by the Inspector to inform you 
that gosha ladies will have to unveil themselves 
in the polling booths if their identity is challeng- 
ed by the candidate or their female egents” 
ete. 


The Election Commissioner who is the 
Principal Subordinate Judge of Tinnevelly 
characterises Ex. I as “an extraordinary 
document” in para. 2 of his judgment and 
again in para. 4 he calls it “a grotesque 
order” and “an absolute travesty of. all 
proper conduct of elections.” He then 
£ByS: 

= have no doubt that this circular Ex, I was 
perfectly ultra vires and illegal.” 


Again it would seem that Mr. Bijili 
Sahib was silting in the room and was 
insisting that each purdah voter should 
unveil herself in accordance with this 
‘circular. There is some dispute between 
the parties as to whether the unveilirg 
should be to himself or the Polling Officer. 
Mr. Bijili himself says that he wanted that 
they should unveil, i. e., “show” themselves 
to the Polling Officer. But P. W. No.“ 5 
says that he insisted on their showing their 
faces to him. But in cross-examination 
-P. W. No. 5'adds that she herself asked 


the women voters to show their faces to 
herself. The Election Commissioner bhe- 
lieves P. W. No. & in preference to Mr. 
bijili Sahib and sitting for the purpose of 
issuing a writ of certiorai it is not for 
me to weigh the oral evidence. I will accept 
the finding of the Election Commissioner 
for the purpose of the discussion that fol- 
lows. The Election Commissioner observes: 
(Paragraph 7); 

“The Ist respondent seeks to rely for support in 
Is. I, the circular of the District Election Officer; 
it is again clear that Ex. I is absolutely unwarranted 
and contrary to the spirit of rr. 19, 2l and 23 and 
the varicus circulars of the Inspector of Local 
Boards and if Ex. I begins with saying that “as 
directed by the Inspector” that cannot be believed 
at all, and no instructions of the election authority 
authorising such a cireular are placed before me 
and on the other hand all that we have show to 
the contrary. The Jst respondent must, therefore, 
be held guilty of conduct coming within s. 171-0 
of the lodian Penal Code as interfering with 
the free exercise of the electoral rights of the women 
voters "” 


He then comes to the conclusion that 
under r. 10 (a) of the Rules as‘ to Disputes 
as to Elections, the election ought to be 
set aside. In my turn, I have to charac- 
terise this paragraph as somewhat extra- 
ordinary. Whether Ex. I is warranted or 
unwarranted by the rules, if Ex. I has 
been issued, it strikes cne that Mr. Bijili 
Sahib was within his rights if he did 
insist on women volers unveiling them- 
selves; and assuming that there is any- 
thing wrong, the error would lie with Ex. I 
and not with the conduct of Mr. Bijili 
Sahib. Again, the Election Commissioner 
says that the statement in Ex. I that it 
was directed by the Inspector cannot be 
believed. The reason given for this is that 
no instruction of the election avthority 
authorising such a circular was placed 
before him. He also observes that “all 
that we have show to the contrary.” I am 
not able to see anything in the record show- 
ing to the contrary. When we remember 
that the officer who issued Ex. I is a 
public servant discharging duties as such, 
one would think that the natural presump- 
tion is that the statement made by him in 
Ex. I that he was directed by the Inspector 
to issue the instructions in it is correct 
and it is for those who challenge the truth 
of the statement to show that it is false. 
The Election Commissioner adopts 
exactly the opposite course. In my opinion, 
there is no justification in this case for 
saying that the statement in Ex. 1 cannot 
be believed to be true. On the other hand, 
every presumption ought to be made that 
the officer whoissued Ex, I made a correct 
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statement. There is no evidence to the 
contrary but assuming that all this part of 
the reasoning of the Election Commissioner 
is right, the next conclusion to which he 
comes is that because Ex. I wasissued and 
because the statement in it is false, it follows 
that Mr. Biyili Sahib is guilty of an offence 
under s. 171 (c) of the Indian Penal Code, 
strikes meas very extraordinary. Section 
171 (c) of the Indian Penal Code runs: — 
-“(a) Whoever threatens any candidate or voter or 
any personin whom a candidate or voter is interested 
with injury of any kind, or (b) induces or attempts to 
induce a candidate or voter to believe thathe or any 
person in whom he is interested will become or will 
be rendered an object of divine displeasure or spiritual 
censure” ete. ` 
I am unable to see how the two clauses 
of this section have anything to do with the 
facts as held to be proved by the Election 
Commissioner. It is said that Mr. Bijili 
Sahib seated in an easy chair was remarking 
as the voters were proceeding that gosha 
women need not vote and thai the better 
thing for them would beto remain at home 
and that his own wiferemained athome. I 
am unableto seein allthis either a threat 
to any candidate or any voter with an injury 
of any kind oran attempt to induce a belief 
in the voter that he would be rendered the 
object of divine displeasure. How from the 
facts the Election Commissioner holds 
` to be proved in the case he concludes that 
an offénce under s. 171 (c) of tha Indian 
Penal Code has heen committed passes my 
comprehension. It is on these two conclu- 
sions, namely, (1) that the circular Ex. Iis 
ultra vires and (2) that an offence under 
8. 171 (c), Indian Penal Code, has been com- 
mitted, that the Election Commissioner has 
set asidethe election I have already said 
‘that the second conclusionis absalutely un- 
justified. ` 


Now I proceed to a consideration of the 
first question whether Ex. I is unwarranted, 
extraordinary or grotesque and is: ultra 
vires. A perusal of the various documents 
issued by the Election Authorities show that 
they were anxious to meet the wishes of the 
gosha ladies as far as possible, But as was 
observed in Ex. III, purdah and franchise 
do not go very well together. I do not say 

‘that on that account such sympathy and 
‘help to gosha ladies as is possible need not 
be given. On ihe other hand, it is the 
duty of the Election Authorities to do their 
best for rendering such help as they can 
and meeting half-way the wishes of gosha 
electors. But what strikes me in this case 
is that the Election Officers have done their 
best inthat regard. They provided women 
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Polling Officers and they directed that the 
agents of candidates should be only women; 
and personally I em unable to see that they 
could have done anything more. But even 
assuming that amore intelligent person can 
devise seme better method of meeting the 
wishes of the gosha ladies, can we say that 
the circular Ex. I is unwarranted or grote- 
sque? In my opinion, it is nothing of the 
kind. Itis true thatifa voter is challenged, 
certiin questions may be put to him and 
ifhe answers them in the way prescribed 
But 
1. 23 provides that, if a candidate undertakes 
to prove an offence of personation, the 
Polling Officer shall observe a certain pro- 
cedure in respect of the voler. Now itisa 
matter of common sense that no human 
being cancharge another with personation 
unless he has seen him. If A charges B 
with personating C such a charge is im- 
possible unless A has seen B. On the 
face of it, r., 25 certainly contemplates 
that a candidate should have an opportunity 
of seeing the various voters so that he may 
have an opportunity of judging whether the 


- cffence of personation is being committed 


or not, If no offence is commitied, he has 
to rest content. Butif one is committed, 
the procedure in r. 23 has got to be observed. 
Iam unable to follow the suggestion that 
the women voters should not be compelled 
to unveil {hemselves, J even proceed to the 
lengih of holding that a candidate) or 
his agent should have an opportunity of 
looking at the voters, If such an opportunity 
is not given, personations can go onad 
infinitum without the possibility of the fact 
being noticed by the candidate or the 
voters. I donot think that itis the inten- 
tion cf the authorities that elections should 
be allowed to goon with wholesale persona- 
tions and with no means of preventing 
them. When we start with this 
position, then there is noescape from the 
conclusion that Ex. I was a proper circular 
toissue. I regret, therefore, that I have 
to differ from the conclusion of the Election 
Commissioner in this matter also. 

Tt may be said that my conclusions will 
be very inconvenient to gosha ladies. I 
quite recognise the fact and I quite sym- 
pathise with them. It is not thatI am 


- unwilling to look at the situation from their 


point of view but we have got a very, 

different situation to deal with. On the one 

hand, we have got to see that elections are 

conducted without the possibility of per- 

sonations. In the present. case there are 

two kinds of personations possible. A, person 
y 
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may come and say that ‘he is some otrer 
person which he is really not. On this 
matter it may be said that the candidate 
himself who does not know the gosha lacies 
personally is really unable to discover sach 
personation. But there is a second king of 
personation which is possible and which the 
candidate will be able to discover. A lady 
may first come describing. herself to ba A 
and give her vote. Let us assume thet it 
is immaterial whether she is A or 
not or at any rate there is no 


means of discovering that she is not. A ter- 


afew votes have been recorded, the seme 
lady may come again and may now 2all 
herself tobe Band if a candidate sees the 
person voving on both occasioas, assuming 


heis unable to say she is not A or sha is. 


not B, and a personation of this kinc is 
certainly in the power of Mr. Bijili Sahik to 
prevent; and itis this kind of personation 
lhat was very much apprehended at the 
lime of the election but whichever kind of 
personation was apprehended I think it 
will be conceded on all hands that elections 


should be so conducted as to obviate the’ 


- possibility of such personations. This is 
the consideration on the onehand. On the 
other hand, cne has to recognise that sev2ral 
sections of the people of this courtry 
such as Muhammadans, Kshatriyas and 
other Hindus observe gosha and we now see 
that they are anxious. to exercise the fran- 
chise. Allthat can be said is that, if they 
are anxious to exercise the franchise, fhey 
should relax slightly from their adhering to 
the gosha system. No one wants them to crop 
the gosha altogether nor can anyone compel 
them, to doso. But if reasonable facilities 
are given to them on the election day so -hat 
they need not have to jostle themseives 
among the males and a separate room is 
made avilable to them for the purpose of 
voting just for an instant at least they 
should show themselves to be seen by the 
candidates. PersonallyI am of the opiaion 
that. an election is impossible withous at 
least some relaxation on the part of the 
gosha ladies of their gosha system. Howsver 
it is possible I am erring in my opinion and 
a better system can be devised which can 
satisfy, both the wishes of the gosha vcters 
on the one hand and the need for an elec- 
tion being conducted without possibility of 
personation. That some superior methcd is 
not devised is not to be made a charge 
against the Election Officer who issued 
Ex. l. As it is, the officers have all done 
their duty and Ido not.see any justificetion 
ior using violent language -against them, 
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It is said that the Election Commissioner 
has not acted without jurisdiction. If itis 
merely questions of fact on which he has 
come to wrong conclusions certainly .I can 
not interfere but the two conclusions on 
which he has based his judgment are not 
questions of faci and as I have already 
stated Iam unableto agree with them. It 
is because of these conclusions he is able 
to exercise any jurisdiction. It is-said that 
that tLe matter is in my discretion and 
that if a re-election is ordered it is harmless. 
But it is not so. -On the judgment of the 
learned Election Commissioner the authori- 
ties would be ina fix and they would not 
know what to do. In my opinion, what they 
have doneis correct and things are not to 
be left insuch a condition that they would 
have to do something different hereafter, 
It is really for the purpose of making this 
clear that I am anxious to interfere inthis 
matter. In niy opinion there is nothing 
wrong in the election that has happened ~ 
and it’ ought not to have been set aside: It 


‘really remains to sympathise with gosha 


ladies if elections cause them a little in- 
convenience. While sympathising with 
them I observe that elections cannot be con- 
ducted in a different manner for their con- 


~ venience except asindicated by me, 


. I quash the order of the Election Commis- 
sioner as totally without jurisdiction and 
declare that the election as held is perfectly 
good. 

The petitioner will receive his costs from 
the first respondent. I fix Pleader's fee at 
Rs. 100 and he will pay the costs of the 
second respondent whose Pleader’s fee 
Ifix at Rs, 50 for they had nothing to do 
in this court, but were unnecessarily im- 
pleaded. The petitioner will be entitled to 
his costs in the lower Court from the first 
respondent and fix the Pleader’s fee at 
Rs. 100. : ; 

A. Order quashed. 


—_——— 
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of 1932 
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Kison, J. 
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PARTAP NARAIN AND ofaERs— 
— OPPOSITE PARTIES. f 
Civil Procedure Code (Act V of 1908), ss. 63, PS 
Stay of execution under a. 63 by superior Court 
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Decree-holder in inferior Court, if entitled to apply 
for rateable distribution without further applica- 
tion 

Holders of decrees. af inferior Courts, whereof exe- 
@ulion has been stopped by the Superior Court 
under s. 68, Oiril Procedure Code, are entitled to 
apply tothe latter for rateable distribution under 
s. 63 read with 8.73 of the Code without any further 
application’ , Girindra Nath Ray v. Kedar Nath (5), 
Kwai Tong Kee y. Lim Chaung Ghee (6), Chettiar Firm 
v. K.P. A. N. M. Firm (7) and R. §. Khalkute v. 
Yukaram Kunbi (8), relied on. Chella Narasiak v. 
Sonatan Obbayya (1), Upputurt Punnayya œ Paileva- 
repu Lingayya (2), Ninbaji Tulsiram v. Vadia 
Venkati (3) and Ramjash Agarwala v. Guru Charan 
Sen (9), dissented from. | — , m 

Civil Revision Application agaiustan order 
of the Sub-Judge, Basti, dated August 6, 
1932. 


. Mr. Harnandan Prasad, for ihe Appli- 


cant. £ 

` Mr. Shiva Prasad Singh, for the Oppesite 

Parties. i 
:Order.—These are decree-hoľder's ap- 


- plications directed against an order of the 


~e Subordinate Judge of Basti, allowing the 


SB ge 


opposite parties rateable distribution; The 
applicant Sarju Ram Sahu had sbtained 
a decree against his judgment-debtor- in 
the Court of the Subordinate Judge. On 
February 7, 1930, he attached certain pro- 
perty belonging to the judgment-debtor and 
this property waseventually sold and the 
proceeds deposited in the Subordinate 
Judge's Court. The opposite parties had 
also obtained decrees against the same 
judgment-debtor in the Court of the Munsif 
and had attached the same property on 
February 15, 1980. As under s. 6, Civil 
Procedure Code, when property Fes been 
attached in execution of decrees of several 
courts the property must be realised by 
the court of the highest grade, the decree- 
holders ‘in the Munsif's Court applied'to 
the Subordinate Judge's Court that they 
be given a rateable share out af the sale 
proceeds of the property attached by 
them. They did not get thew ‘decrees 
transferred to the Court of the ‘Subordi- 


nate Judge, nor did they make any formal . 


application for execution in that court, 
The applicant contested the right of the 
opposite parties to rateable distribution on 
the ground that it was necessary for 
them ‘to apply for execution in the 
Subordinate Judge's Court before they 
could be allowed .rateable distribution 
under s. 73, Civil Procedure Code. On the 
other hand, the opposite parties contended 
that it was sufficient in the circumstances 
for them to make an application to the 
Subordinate Judge's Court to share in the 
‘proceeds’ cf the. attached property, The 
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learned Subordinate Judge considered a 

number of authorities cited before him in' 
support of the contentions of the parties, 

He noted that there was no reported case 

of this High Cowt on the point and that 

certain other High Courts that have had 

occasion to consider the question have 
taken divergent views. He preferred to 

follow the authorities cited on behalf of 

the opposite parties which appeared to 

him to be in accordance with the dictates 

of equity. He accordingly allowed 

rateable distribution tothe opposite par- - 
ties. : 

In this court the learned Counsel for 
the applicant has contended that, unless. 
the decree is transferred to the fourt in 
which the assets are realised and unless 
there is an application for execution of 
the decree in that court, no rateable dis- 
tribution can be allowed in favour of a 
decree-holder who has obtained a decree 
judgment-debtor and 
attacked the same property in a court of 
lower grade. He relies on the authorities 
cited in the judgment of the court below 
in support of this proposition. The Madras 
High Court has taken the view that the 
decree obtained in the court of lower 


`- grade must be transferred to the court in 


which the assets of the judgment-debtor 
are reali-ed and that the decree-holder 
must make an application for execution 
in that court, before he.can obtain a rate- 
able share in such assets under s. 78, Civil 
Procedure Code: Chella Narasiah v. Sonatan 
Obbayya, 21 Ind. Cas. 869 (1) and Upputurt 
Punnayyav. Palevarepu Lingayya (2). The 
Bombay HighCourt has taken a similar | 
view: Nimbaji Tulsiram v. Vadia Venkati 
(3). All these were cases decided by a 
Single Judge. On the other hand the 
Calcutta High Cout has held that 
holders of decrees of inferior courts, whereof 
execution has been stopped by the sup- 
perior court under s. 63, Civil- Procedure 
Code, are entitled to apply to the latter for 
rateable distribution under s. 63 read 
with s. 73 of the Code without any fur- 
ther application: Clark v. Alexander (4) 
and Girindra Nath Ray v. Kedar Nath (5), 
The same view has been taken by the 
Rangcon High Court in Kwai Tong Kee 


(1) 21 Ind. Cas. £69; 25 M L J 601. 

(2) 107 Ind. Cas, 431; AL R 1928 Mad. 496; I L T 
40 Mad. 261. 

(3: -16 B 683. | 

(4) 21 O 200. - Hug 
aoe Ind, Cas, 783; AIR 1925 Oal, 966; 29 O W 
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v. Iam Chaung Ghee (6) and Chettiar 
Firmy. K.P. A. N.M. Firm (7) and by 
the court 
Nagpur, R. S. Kholkute v. Tukaram 
Kumbi (8). Girindra Nath Ray v. Kedar 
Nath (5) and Kwai Tong Kee v. Lim 
Chaung Ghee (6) were decided bya Bench 
of two Judges. Thus the weight of authority 
appears to be distinctly in favour of the 
opposite parties. In Girindra Nath Ray 
v. Kedar Nath (5), a large number of 
previous decisions of the Calcutta High 
Court were reviewed and Ramjash Agarwala 
v. Guru Charan Sen, 3 Ind. Cas, 105 (9),a case 
relied upon by the learned Counsel for the 
applicant was expressly dissented from. 

Speaking for myself and with due 
respect I entirely agree with the view of the 
law laid down in Girindra Nath Ray v. 
Kedar Nath (5). I may add that the deci- 
sion of the coart below having done sub- 
stantial justice between the parties, I 
should in any case have been disinclined to 
interfere in revision. The application is 

‘accordingly dismissed with costs. - 

N. Application.dismissed. 
al 110 Ind. Cas. 744; A I R 1928 Rang. 157; 6 R 
(7) 120 Ind. Cas. 693; A I R 1929 Rang. 198; Ind. 

Rul (1930) Rang 53 


(8) 110 ind. Cas 524; AIR 1928 Nag 332, 
aa” 3 Ind. Cas. 105; 11 O LJ 6914 OWN 


_ “OUDH CHIEF COURT 
_ Criminal Revision Application No. 67 
and 
Criminal Reference No. 17 of 1933 
August 11, 1933 
Raza AND ALLSOP, JJ. 
Pandit HANUMAN PRASAD — 
APPLICANT 
versus 
MATHURA PRASAD — Opposite Party 
Criminal Procedure Code (Act V of 1898), s. 489— 
Acquittal by District Magistrate giving good and 
irrefutable reasons—Appeal dismissed -by Sessions 
Judge—Interference by HighCourt in  revision— 
Propriety of ~Sentence—Enhancement—Crown should 
ask for enhancement and not individuals 


The High Court does not interfere with an error 


or omission or irregularity unless the same has 
caused a failure of justice. Where the District Magis- 
trate has given good and irrefutable reasons to 
acquit the accused on apppeal and the Sessions 
Judge has dismissed’ the appeal against the acquittal, 
there cannot be said to be any failureof justice to 
justify interference in revision. 

It isthe part ofthe Orown, not of individuals, to 
ask courts to enhance sentences passed upon crimi- 
nal offenders. Jadynandan Brahman v. Emperor 
(1) and Inre Nagji Dula (2), relied on. 
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Application tor revision of the order of 
the Sessions Judge, Barabanki, dated May 
25, 1933. an 

Dr. J. N. Misra, for the Applicant. | 

Mr. R. F. Bahadurji, for the Opposite 
Party. i 

Judgment.—One Pandit Hanuman Pra- 
sad of Nawabganj, Barabanki, filed a 
complaint against four persons, namely, 
Ghisa. Ram Brahman, his sons, Lalta-Prasad 
and Mathura Prasad and his servant 
Maiku of Nawabganj, Barabanki, charging’ 
them with oifences punishable under ss. 
323 and 355 of the Indian Penal Code. 
All the four persons were charged under 
s. 323 ofthe Indian Panal Code, but Ghisa 
Ram and Lalta Prasad were charged under 
s. 355 of the Indian Penal Code also. The 
trying Magistrate held that the charge' 
under s. 355 of the Indian Penal Code was 
not made out. He, however, convicted all. 
the four persoas under s. 323 of the Indiaw 
Penal Code and sentenced each of them toe 
fineof Rs. 50 or in default one month's: 
rigorous imprisonment. Rupees 10) out 
of the fine were awarded as compensation 
to the complainant. The case was disposed 
of by the learned trying Magistrate on. 
February 16, 1933. 

Mathura Prasad filed his appeal in the 
court of the learned District Magistrate of” 
Barabanki who allowed the appeal: and 
acquitted the appellant (Mathura Prasad), 
No appeal was filed by the remaining three 
accused persons. namad above. 

Hanuman Prasad, complainant, filed an 
application inrevision in the court of the. 
learned Sessions Judge of Barabanki pray- 
ing that the matter might be referred to 
this court with a recommendation that the 
sentences of the accused be enhanced and 
they be given adequate punishment both 
under ss. 323 and 355 of the Indian Penal 
Code. He also filed another application. 
in revisioninthe court of the learned Ses- , 
sions Judge praying for revision of the 
order passed by the learned District Magis- 
trate acquitting Mathura Prasad. 

The learned Sessions Judge in disposing 
of the first application held that no offence 
under s. 355 of the Indian Penal Code was 
made out, He, however, made the reference 
to this court with ths recommendation that 
the sentence passed upon Ghisa Ram, 
Lalta Prasad and Maiku under s. 323 of the 
Indian Penal Code. be enhanced. He 
rejected the second application for revision 
of the order of the learned District Magis- 
trate by which Mathura Prasad was acquit- 
ted. Pandit Hanuman Prasad has filed 
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an application in revision in this court 
against the order of the learned Sessions 
Judge of Barabanki, dated May 25, 1933, 
upholding the order of acquittal passed on 
Mathura Prasad by the learned District 
Magistrate cf Barabanki on Match 22, 1933. 
Thus the referring order of the learned 
Sessions Judgejof Barabanki and Hanuman 

- Prasad’s application in revision mentioned 
_ above are before us, : 

` We have examined the record and heard 
the learned Counsel on both sides .at some 
length. We are not prepared to accept 
the reference. We are not also prepared 
to grant the application for revision men- 
tioned above. — i A 

We have carefully considered the grounds 
on which reference has been made to this 
‘court by the learned Sessions Judge of 
Barabanki. Having regard to all the 
facts and circumstances of the case, and 
the evidence on record, we think the sen- 
tence passed by the learned trying Magis- 
trate is quite sufficient and should not be 
enhanced. The learned Judge has made 
the reference on the application of Hanu- 
man Prasad, but it should be torne in 
mind that itis the part of the Crown, not of 
individuals, to ask courts to enhance sen- 
tences passed upon criminal offenders. See 
Jadunandan Brahman v. Emperor (1), In 
re Nagji Dula (2). Hanuman Prasad’s 
applications are the outcome af revenge. 
Nothing has been urged which inclines us 
to accept the reference made by the learned 
Judge. ‘ 

As tothe application for revision filed by 
Hanuman Prasad in this court, we fmd that 
there is no substance ın this revision, In 
regard to the grounds of law, it is to be 
remembered that this court does not inter- 
fere with anerror or omission or irregu- 
larity unless the same has caused a failure 
of justice. The point taken by the appli- 
cant’s learned Counsel is that the judgment 
‘of the trial Court ‘having been passed when 
the learned Magisirate was a Magistrate 
of the first class, the appeal from his order 
“lay tothe learned Sessions Judge and not 
tothe learned District Magistrate in view 
of the provisions of s. 408 of the Code of 
Criminal Procedure. The facts explana- 
tory of this question may be succinctly 
stated. Thelearned trying Magistrate was 
a Second Class Magistrate when he recorded 
the evidence and heard arguments in the 


4) 104 - Ind. Cas. 242; 4 OW N 699; DBcrL J 
802; A IR 1927 Oudh 321; 2 Luck. 605. 


(2) 81_Ind. Cas, 614; 48 B 358: 26 Bom. L.R 182; A 


“I R.1924 Bom. 320; 25 Or. L J 966. | 
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cese. It appears that arguments were 
heard cn February 7, 1933. The learned 
Magistrate gave his judgment on Febru- 
ary 16, 1933. He was invested with the first 
class powers by a notification, dated Feb- 
ruary 4,1933, which appeared in the U. P. 
Government Gazette of February 11, 1933. 
It appears that the learned Magistrate saw 
the U. P. Government Gazette conferring 
first class powers upon him, on February 12 
19.3, at Bareilly being on casual leave- 
from February 9 to 14, 1933. The 
copy of the notification was received sepa- 
rately by post on February 16, 1933. . The 
case was decided by the learned trying 
Magistrate on February 16, 1933. It is not 
clear whether he pronounced the judg- 
ment before or after the notification was 
received separately by post on February 
16, 1933. Section 39of the Code of Crimi- 
nal Procedure is in the following terms :— 

(1) “In conferring powers under this Code the 
Local Government may, by order, empower persons, 
specially by name or in’ virtue of their office or 
classes of officials generally Ly their official titles © 

(2) “Every such order shall take effect from the 


date on which itis communicated to the person so 
empowered “` < 


The learned’ District Magistrate con- 
sidered the question which has been urged 
in this court by the applicant's learned 
Counsel but decided it against the appli- 
He held that the appeal lay to his 
court and that he had jurisdiction to dis- 
pose of the case. There eppears to be 
some conflict of authority on the question 
under consideration. We do not think it 
proper or necessary to decide ihe question 
definitely in this case. The fact remains 
thatthe learned District Magistrate has 
acquitted Mathura Prasad, and the com- 
plainant's application for revision against 
the order of acquiital has. been dismissed 
by the learned Sessions Judge of Bara- 
banki. We have read the careful and 
detailed judgment of the learned District 
Magistrate of Baabanki. He has given 
very good reasons fcr acquitting Mathura 
Prasad. The reasons which he has given 
‘appear to us to be irrefutable. In these 
circumstances we are not prepared io hold. 
that there has been any failure of justice- in 
this case. f 

The result is that we reject the refejence 
and dismiss Hanuman Prasad’s applica- 
tion for revision. i 

N. f Revision dismissed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 137 of 1929 

February 8, 1933 
C. C. Gaosz AND S. K. Gnose, JJ. 
JYOTI PROSAD SINGHA DEO 
BAHADUR—APPELLANT 
versus 
KENAREM DUBEY AND OTAERS— 
RESFONDENTS 


Land Acquisition Act (I of 1894), s 80—Land held. . 


under zemindar by kheraji brahmottardars—Come- 


pensation, award of—Zamindar, if entitled to share 
in cumpensation. 
Where compensation is awarded by the land 


acquisition authorities in respect of lands held by 
kheraji brahmotturdars under a zemindar and the 
minerals in the land have not been acquired and the 
rent is mokarari in regard to which the zemindar 
does not suffer any abatement or diminution the 
zamindar is not entitled to any portion of the money 
awarded by the land acquisition Collector. 
Dinendra Narain v. Tituram (1), Bhupati Roy v. 
Secretary of State (2), Biprodass v. Sarat Chandra 
(3) and Ganpat Singh v. Moti Chand (4), referred 
to 


Appeal against original decree of the 
District Judge, Burdwan, dated January 29, 
1929. 

Messrs. N. N. Sircar and Karunamoy 
Ghose, for the Appellant. 

Messrs. Joges Chandra Roy, Gopendra 
Krishna Banerjea, Purna Chandra Chatter- 
jea and Sailendra Nath Banerjea, for the 
Respondents. 

C.C. Ghose, J.—The facts giving rise 
to this appeal shortly stated, are as fol- 

lows: 73 bighas 3 cottas and 4 chhitaks of 
land in Mouza Dosra Napuria were acquir- 
ed under the Land Acquisition Act. It 
appears that the land in question was in 
the actual’ possession of Messrs. Apcar 
& Co. They werétenants under certain 
Kheraji Brahmottardars and these latter 
heid the land under Raja Jyoti Prosad 
Singh Deo Bahadur, zamindar of Panch- 
kote. Messrs. Apcar & Co. were awarded 
a sum of Rs. 18,507-11-0 as compensation 
and they were satisfied with the award. 
As regards the rest of the parties, namely, 
the zamindar and the Kheraji Brahmottar- 


dars a sum of Rs. 30,259-11-9 was awarded. . 


There is dispute between the two sets of 
persons viz., the zamindar and the Kheraji 
Brahmottardars asto the division of this 
last mentioned sum of money. The Dis- 
trict Judge, on consideration of the evidence 
adduced in the case, came to the conclusion 
that no part of this said last mentioned sum 
should go to the zamindar-but that the 
entirety of the sum should be divided 
among the Kheraji Brahmottardars, It is 
against this jutigment that ‘the present 
appeal has been preferred. 
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‘Tt appears that the minerals to which 
the zamindar would be entitled have not 
been acquired under the Land Acqui- 
sition proceedings. That has been made 
clear tous by the production of the origi- 
nal declaration under the Land Acquisition 
Act and the learned Advocate General who 
appears on behalf of the appellant has not 
pressed any claim on account of minerals. 
We need not, therefore, take into our con- 
sideration the question as to whether or 
not the zamindar had been deprived for 
all time of all the minerals under the 
land which was acquired. That being so 
the only question is whether the zamindar 
had made good his claim to participate in 
the sum of Rs. 30,259-11-9. Now it appears 
that there were three mouzas in respect 
of which satisfactory documentary evidence 
has been produced (see in this connection, 
Ex. 19) from which it is clear that the rents 
payable in respect thereof have remained 
the same from the Bengali year 1197 corres- 
ponding to 1790 A. D. It is also clear from 
Ex. Bprinted in the paper book in this case 
and from the Record of Rights that these 
rents which are set out in Ex. 19 have 
remained the same till, at any-rate, 1924 
and that one of the-' mouzas, namely Dosra 
Napuria is included in Mouza Santa 
included in Mouza 
Narshingband. From these documents the 
conclusion may fairly be drawn that so 


-faras Dosra Napuria is- concerned, “the < 


rent has remained unaltered from. 1790 
A. D., and in that state of circumstances 
the further conclusion follows that the 
rent in question is mokarari rent and that 
save and except a sum of Rs. 2-8-0 the land- 
lord isnot entitled. to anything else per - 
year on account of rent. ae ie 
The question, therefore, is whether the 
landlord, i.¢, the appellant is entitled 
to anything else, except the capitalised 
value of the rent which he was getting. It 
is clear from what was been stated to us at 
the Bar that no abatement has been allowed. 
and the respondents have informed us that. 
no abatement of rent is intended to be, 
claimed on behalf of the Brahmottardars 
on account of thé area acquired. . That” 
being so, no question of the landlord being 
allowed the capitalised value of the said 
sum of Rs. 2-8-0 or any portion thereof 
need be taken into consideration.- Now if 
therefore, the landlord does not suffer any . 
abatement or diminution of.rent, then on 
the state of the’ authorities. in this court 
and also on the facts of this case, it is 
clear that he cannot get any portion of the 
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compensation money awarded by the Land 
Acquisition Collector: See in this connec- 
tion, the cases reported in Dinendra Narain 
v. Tituram (1), Bhupati Roy v. Secretary of 
State (2),-Biprodass v. Sarat Chandra (3) 
and Ganpat Singh v. Voti Chand (4). That 
being so, this appeal has no substance 
and must, accordingly, be dismissed with 
costs. We assess the hearing fee in this 
appeal at 15 gold mohurs. ` 

S. K. Ghose, J.—I agree. 

N: ; dismi 

(1) 30 O 80}; 7 O W N 810. ED eee 

(250 LJ 662. : 
(3) 17 Ind Cas, 168; 16 © L J 209. 


(4) 17 Ind. Cas 171; ALR 1914 Oal. 726; 160 L 
J 301; 18 O W N 103. RRRS a 


|” PATNA HIGH COURT 
Criminal Revision Petition No. 342 
of 1933 
f August 18, 1933 
ROWLAND AND SAUNDERS, JJ 
MOHAMAD RAFI AND ANOTHER— 
PETITIONERS . 
VETSUS 

_ EMPEROR —OprrosıtTs Party 

Penal Code (Act XLV of 1860), s 415—Burden of 
proof on prosecution to prove fraud or dishonesty of 
accused--Criminal Procedure Code (Act V of 1898), 
38. 257, 489— Application to cross examine ‘filed at 
late stage, disallowed-—Discretion properly exercised 
—Objection not taken—Appeal in Sessions Court— 
Rezision | 
~In‘a prosecution fer av offence under s. 415, Penal 
Code, tke burden is on the prosecution to’ prove 
fraud or dishonesty The burden of proofis noton 
the accused to prove their honesty. Every ingredi- 
ent which is included in the definition of the offence 
must ‘be established by the prosecution. = 

Where the Magistrate didnot give an opportunity 
to the accused to cross-examine a prosecution wit- 
ness and it appeared to the High Court that the 
discretion of the Magistrate was properly exercised 
in disallowing the application filed at a late stage, 
and the point was not taken by the accused as a 
ground inthe appeal before the Sessions Judge : 

Held, thatthe High Court would not entertain 
the objection in revision and that there was no 
defect in the proceedings in this matter. 


Cr. Rev. Pet. from an order of the 
Additional Sessions Judge, Patna, dated 
May 26, 1933 f 

Messrs. B. K. Sen and 
Petitioners. 

The Assistan! Government Advocate, for 
the Orown. 


Rowland, J.—The two petitioners were 
convicted under s. 420 read with s. 34. 
Indian Penal Code by a Magistrate of the 
_ First Class and the conviction has been 
affirmed by the Additiona] Sessions Judge. 


Y. Yunus, for the 
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There were three charges, in each charge 
both the petitioners being named as 
accused. The outline of the case is that 
Nazirul Hassan, petitioner No. 2, accepted 
the post of organiser of a branch office at 
Keraiper Sarai, Police Station Hilsa, on 
behalf of what was styled the Unique Bunk 
of Bengal, 11 Clive Row, Caleuita. The 
engagement dates from about the beginning 
of December 1930. Rafi, who is the hus- 


band of the sister of Nazirul Hasan and | 


is a resident of the same village, was at 
the same time appointed as treasurer of 
this branch office. The general features 
of the loan scheme which Nazirul Hasan 


as organizer was to promote are described. 
‘inthe judgments of the courts below and 


are similar to others of the link system or 


snow-ball scheme type which in a large ` 


number of cases has been found to be 
fraudulent, and in the present case both the 
courts were satisfied that thescheme was a 
fraudulent one and nota genuine banking 
business. That conclusion has not been 
challenged here. The petitioners come to 
this court with two separate petitions, one 
apparently drafied by Counsel and ‘another 
by the petitioners themselves. In the 
former we are asked to interfere on 23 
grounds and in the latter 7]. But Mr. 
B. K. Sen appealing for the petitioners has 
with wise moderation restricted’ himself to 
one point of procedure and one point on the 
merils. 

“The point of procedure is that in the 
Magistrate's Court the accused did ‘not get 


crossexamination of the Sub- 
P; W. No. 1, who 
the 


had of 
Inspector of Islampur, \ 
was the first witness examined for 


prosecution at the cpening of the trial on 


July 14, 1932. Itis said that the accused 
wished to prove certain statements made 
to him by prosecution witnesses which 
would discredit their testimony in court. 
Cross-examination of this Sub-Inspector tcok 
place on December 15-16, 1932 before the 
cross-examination of most of the prosecution 
witnesses; so the accused could not put 
questions to the Sub-Inspector regarding 
statements made to him. Petitions were 
presented to the trying 
January 21, 1933 and January 25, 1933, to 
recall this Sub-Inspector after the cross- 
examination of other witnesses. In the 
petition of January 2] there is also a prayer 
for the recall of another Sub-Inspector who 
was in fact recalled and cross-examined 
on the 25th. The Magistrate on the 
25th noted in the order sheet that the 


Magistrate on 


- the opportunity which they should have’ 
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petition was filed late and hs did not 
find sufñcient reason for summoning the 
Sub-Inspector of Islampur under s. 257. 
Criminal Procedure Code. It was, as a 
matter of fact, the other Sub-Inspector 
who submitted the charge sheet and 
examined the prosecution witnesses and 
the Magistrate was probably right in 
considering that no serious importance 
attached to anything that could be elicited 
from the Sub-Inspector of Islampur ir 
further cross-examination. Reference to 
the grounds of appeal in the Sessions 
Court shows that no reference was made 
there to any grievance in the matter o? 
failure to resummon the Sub-Inspector oi 
Islampur. For this reason] think that the 
point of procedureis not well founded’and 
there is no defectin the proceedings in this 
matter, | 

The other point affects the merits and 
the substantial contention is that on the 
question of honesty or dishonesty of the 
accused, the learned Sessions Judge has 
fallen into the error of placing the 
‘burden of proof on the accused to prove 
their honesty; whereas it should have been 
placed on the prosecution to establish 
dishonesty. Undoubtedly the burden was 
on the prosecution to prove fraud or dis- 
honesty, this being an element in the defini- 
tion of cheating in s. 415—a person must be 
deceived and fraudulently and dishonestly 
induced, ete; and it isa general principle 
that every ingredient which isincluded in 
the definition of the offence must be 
established by the prosecution. The Sessions 
Judge has observed in the course of his judg- 
ment that 

“to sustain the charge of cheating, it is not ne- 
cessary that the accused should have themselves 
derived wrongful gain from the transactions; it i3 
sufficient if the aggrieved persons are shown to have 


suffered wrongful loss as a result of the inducements 
Offered by the accnsed * 

This passage leavesit doubtful whethez 
the learned Judge realized that the burden 
of, proof was on the prosecution to prove 
against the accused the intention to cause 
wrongful loss. The judgment then gveson 
to discuss the matters to which the accused 
had invited reference as showing their own 
good faith; for instance the attempts 02 
Nazirul Hasan to make inquiries through 
the pos‘al and Police authorities to get 
evidence about the directors and about 
the Unique Bank. These inquiries arə 
discounted as having been made after 
the due date for the payment of loans 
and refunds; and the observation is mada 
that 4 


ar 


. “the probability is that the accused were at pain 
to manufacture evidence of bona fides in view of the 
impending prosecution against them.” ; 
With reference to the argument that if 
there was fraud the accused themselves 
were victims, this is discounted by observ- 
ing: ; 
“l'he accused persons never actually went to the 
length of instituting a case against the Directors of 
the Bink, Mere half-hearted and belated inquiries 
from the postal and Police authorities are not sufficient 
to establish their good faith.” | Z 
The lzarned Judge goes on to say that 


“there is no evidence of the accused hav- ` 


ing warked the loan svheme_ honestly.” 
I thinkin face of these observations the 
contention on behalf of the petitioners is 
made out; that is to say, the burden is 
placed on the petitioners to prove their 
honesty rather than on the prosecution to 
prove their dishonesty. The 
however has put the question correctly in 
his judgment where he observes: 

“It has to be seen whether the accused dishonestly 


induced peuple to deliver money to them and thereby 
cheated them, or they acted in good faith.” 


In this formulation of the question there 
is no misplacing of the burden of proof 
and the Magistrate says after dealing with 
some af the evidence that the evidence 
adduced by the prosecution shows that the 
inducements were simply dishonest, and 
fraudulent and illiterate, and simple 
villagers were cheated. But the evidence 
which the Magistrate had summarized just 
before making this observation was the 
evidence rather of the fraudulent naturé of 
the scheme generally, and when the Magis- 
trate cantinues and refers to Ex. 14 which 
ig an account submitted by Nazirul Hasan 
in respect of Rs. 2,506, realised by him as 
admission fees and opening deposits, the 
Magistrate unfortunately falls into -an 
error of record in saying that the entire 
amount was disbursed by him in his 
travellmg allowance, establishment, etc. and 
uses this as proving his dishonest conduct on 
the ground that the accused had failed to 
prove that he was entitled to disburse the 
amount. As a matter of fact, of -this 
Rs. 2,506, Rs. 1,240 was refunded to de- 
positors. The judgments of both the courts 
being not altogether satisfactory, it is neces- 
sary to make some examination of the facts 
themselves. [After examining the evidence, 
his Lardship continued] It seems to me 
that it is far from. improbable on’ the face 
of these papers that Nazirul Hasan was 
himself duped and was, as the defence 
contended, the victim of the fraud of the 
Directors of the Bank. As I have already 
pointed out, it is not ‘for the accuséd to 
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establish conclusively and beyond all 
possible doubt their own innocence; but it 
was for the prosecution toestablish the guilt 
of the accused. In my opinion this is not 
clearly established and there is room for 
doubt as to the guilt of Nazirul Hasan. 
His age is 29 and the age of the other 
accused is given as15. He is given the 
dignified sounding office of treasurer, but 
must have held an enti:ely subordinate 
position and must have been acting under 
the directions of Nazirul Hasan. If guilty 
knowledge and intention is not established 
against Nazirul Hasan, still less is it 
established against this youngster. 

I would therefore allow the application of 
both the petitioners and set aside the con- 
victions and acquit them. 

Saunders, J.—I agree. 

N. Application allowed. 
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_ _-. OUDH CHIEF COURT 
Civil Revision Application No-121 of 1932. 

: October 23, 1933, 

B. N. SRIVASTAVA, J. 
HARBHAN DATT AND OTHERS-— DEFENDANTS 
APPLICANTS 
VETSUS 
LADLI SARAN AND ANOTHER 
—PLAINTIFFS AND ANOTBER—-DEFENDANT— 

: Opposite PARTY. 

Award—Case transferred from court making refer- 
ence to arbitration—Transferee court— Jurisdiction 
‘to hear objections to and pass decree in accordance 
with award— Error in law on the face of award— 
Meaning of—Civil Procedure Code (Act V of 1908), 
Sch. II, para. 14. i 

_Asa rule, in the absence of any provision to the 
contrary, when a case is transferred fram the file of 
one courtto that of another, the court to which the 
case is so transferred is invested with all the powers 
possessed by the court which was originally seized 
of the case and such court can deal with the case in 
the same manner as the original court. There is no 
provision of law which excludes a court, to which a 
case is transferred, of jurisdiction to deal withan 
award based on 4 reference made by the other court 
before transfer of the case from its file. The court 
to which a case has been transferred has full juris- 
diction to deal with the objectionsto an award and 
to pass a decree in accordance with it in spite of 
the fact that the original reference had not been 
Sheo Paltan v Sukhdeo Singh (2), ex- 


made by it. 
plained : 

An error inlaw on the face of the award means 
that one can find in the award or document actually 
incorporated thereto, some legal proposition which 
‘is the basis of the award and which canbe said to be 
erroneous. It does not mean that ifina narrative a 
reference is made toa contention of one party, that 
opens the door to seeing first what that contention is, 
snd then going to the contract on which the parties’ 
rightsdepend to see if that contention is sound. 
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The award will stand unless, on the face of it, 
they have tied themselves down to some special 
legal proposition which when examined, ap- 
pears te be unscund. Champsey Bhara & Co. v. 
Jivraj Balloo Spinning & Weaving Co. (7), followed. 


Civ. Rev. Application from an order 
of the Munsif, Tarabganj, Gonda dated 
October 25, 1932. 

Mr. S.N.Roy, for the Applicant. 

Mr. H. D. Chandra, for the Opposite 
Party. 

Judgment—-This is an application for 
revision of the judgment and decree dated 
October 25, 1932, of the learned Munsif of 
Tarabganj at Gonda passed in accordance 
with an arbitrator's award. 

The plaintiffs-respondents instituted a 
suit in the Court of the Munsif of Gonda 
for possession by partition of a one-third 
share out of certain groves situate in 
village Sisaye Joga Pargana Paharpur 
Tahsil and District Gonda. After the issues 
had been framed the parties agreed to 
refer their disputes to an arbitrator for 
decision. The reference was accordingly 
made by the Munsif of Gonda. Sub- 
sequently while the case was pending before 
the arbitrator, the suit was transferred 
from the file of the Munsif of Gonda to 
that of the Munsif of Tarabganj. The 
arbitrator filed his award in the court of 
the Munsif of Tarabganj. The sum and 
substance of the award was that the plaint- 
iffs should be given a decree for partition 
in respect of a one-third share in the 
groves in suit on payment of a sum of 
Rs. 50 to defendanis Nos. 1 to 3. The 
defendants filed a number of objections 
against the award. The learned Munsif, 
after recording the evidence produced by 
the parties in respect of the objections 
just mentioned, in an elaborate judgment 
came to the conclusion that the objections 
were altogether futile. He, therefore, accept- 
ed the award and passed a decree in 
accordance therewith. 

It is contended on behalf of the ap-_ 
plicants that though ordinarily a decreé 
passed in accordance with the arbitrator’s 
award is final and is not open to appeal 
or revision, yet in the present case the 
order of the learned Munsif was altogether 
without jurisdiction and vitiated by 
material irregularities of procedure such 
as to justify interference in revision. I 
am prepared to agree with the learned 
Counsel for the applicants that although 
the intention of para. 16 of Sch. IT of the 
Code of Civil Procedure is to give finality 
to decrees passed in accordance with the 
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decision of arbitrators Baldeo Sahai v. Abdur 
Rahim (1), yet it cannot be said that in 
no possible case can a revision be entertain- 
ed against such decrees. If for instance 
-it ean be shown that the lower Court acted 
altogether without jurisdiction in passing 
a decree in terms of the award, it would 
be permissible for a court to entertain a 
revision under s. 115 of the Code of Civil 
Procedure. It is, therefore, necessary to 
examine the applicants’ contention on its 
merits. It is contended that the reference 
having been made by the Munsif of Gonda, 
the Munsif of Tarabganj hadno jurisdic- 
tion to entertain the award or to pass a 
decree in accordance therewith. The con- 
“ention on the face of it seems to be a 
startling one. As a rule, in the absence 
of any provision to the contrary, when a 
ease is transferred from the file of one 


court to that of another, the court to which - 


` the case is so transferred is invested with 
all the powers possessed by the court which 
was originally seized of the case and such 
court can deal with the case in the same 
manner as the original court. The learned 
Counsel for the applicants is unable to 
refer me, and I am not aware of, any 
provision of law which excludes a court, 
to which a case is transferred, of jurisdic- 
tion to deal with an award based on a 
reference made hy the other court before 
transfer of the case from its file. Reliance 
has, however, been placed upon the fol- 
lowing observations of a learned Judge cf 
the late court of the Judicial Commis- 
sioner of Oudh in Sheo Paltan v. Sukhdeo 
Singh (2) 

“I am in entire agreement with the view expressed 
by the learned Chief Justice of the Allahabad High 
Oourt in Lultawan v. Lachya (3), and approved Ey 
Mr Justice Figgott in Ajodhya Prasad v. Badarul 
Husain (4), that it was the clear intention of the 
Legislature that objections to the award on the 
ground ofinvalidity from any cause whatever shouid 
be decided by the court which had made the order 
of reference and by no other court.” 

It is admitted that there was no ques- 
tion of the transfer of the case from tke 
file of one court to that of another either 
in this case decided in the late court of 
the Judicial Commissioner of Oudh or in 
any of the two cases of the Allahabad 
High Court referred to in theextract quoted 
above. J am clearly of opinion that the 

(1) 187 Ind. Cas. 151:9 O W Ni91l; ALR 1932 
ies 156; Ind. Rul. (1932) Oudh 222; 7 lack 
612, 

PAS 71 Ind. Cas. 401; 26 O O 107; A ER 1)23 Oudh 

3 

57. 
2 


“3, 21 Ind. Gas. 989; 36 A 69° 12 AT. 
7. 


J 
(4) £1 Iad Uase337, 39 4433; 15 ALS 4 
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words “and by no other court” in the above 
quoted passage were intended to mean a 
Court of Appeal or revision. The inter- 
pretation sought to be placed upon those 
words by the learned Counsel for the ap- 
plicants, namely, that a court to which 
the case has been transferred is also incom- 
petent to decide objections against the 
award appears to me to be quite incorrect, 
I must; therefore, hold that the learned 
Munsif of Tarabganj had full jurisdiction 
to deal with the objections against the 
award and to pass a decree in accordance 
with jt in spite of the fact that the original 
reference had been made not by him but by 
the Munsifof Gonda. 

The plea of jurisdiction was pressed’ on 
one other ground. It was said that the 
suit in which the agreement for reference 
was made was beyond the pecuniary 
jurisdiction of the Munsifs, both of Gonda 
and Tarabganj. The valuation of the suit 
as given in para. 3 of the plaint is Rs. 200. 
The defendants in their written statement 
accepted tris valuation as correct. But 
while the case was being dealt with by the 
arbitrator, an application was made to the 
learned Munsif of Tarabganj for amendment 
of the written statement so as to allow 
the defendants to raise the plea that the 
suit was beyond the pecuniary jurisdic- 
tion of the court inasmuch as the market 
value of the groves in suit was Rs. 4,000, 
The applicants on being questioned by the 
Munsif stated that Rs. 4,000 was the value 
of the entire property including the plaintiffs’ 
share. 

The learned Munsif rejected the applica- 
tion holding that it was frivolous and 
was evidently designed ın order to get 
rid of the arbitration proceedings. He 
further remarked that as the plaintiffs 
claimed only a oné-third share in the 
entire property the suit would still lie ‘in 
the Munsif's Court even if the valuation 
of the entire property was Rs. 4,000. The 
view adopted by the learned Munsif is 


supported by the. decision in 
` Wajihuddin v. Waliullah (5) and 
Motibai v. Haridas (6). The learned ‘Counsel 


for the defendants-applicants is unable to 
refer me to any authority in support of the 
contention that the valuation for thé 
purposes of jurisdiction in a suit for parti- 
tion is to be determined according tothe 
value of the entire property and not of the 
plaintiffs’ share. This plea also must there- 


fore fail. 
(5) 24 A 351; A W N (1902) 81. 
(6) 22 B 315, 
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Lastly it was contended that the learned 
Munsifwas wrong in accepting the award 
inasmuch as an objection to its legality 
was apparent on the face ofit. Section 14 
Sch II of the Code of Civil Procedure allows 
the court authority to remit an award to 
‘the arbitrator for reconsideration on such a 
ground. We have therefore to examine the 
scope of the words used ins. :4 cl. (c) namely, 
“where an objection to the legality of the 
award is apparent onthe face of it’. In 
Champsey Bhara & Co. Jivraj Balloo Spinn- 
ing & Weaving Co., (7) their Lordships of 
‘the Judicial Committee remarked as 
follows:— 

“The law onthe subject has never been more 
clearly stated than by Williams, J., in the case of 
Hodgkinson v Fernie \8). ‘The law has for many 
years been settled and remains so at this day, that 
where a cause ormattersin difference are referred 
to an arbitrator, whether a lawyer ora layman, he 
. ig constituted the sole and final Judge of all, 

questions both of law and of fact... The only 
exceptions to that rule, are, cases where the award - 
- is the result of corruption or fraud, and one other 
which though it isto be regretted, is now, I think 
firmly established, viz., where the question of law 
. necessarily arises on the faceof the award, or upon 

some paper accompanying and forming part of the 
award. Though the propriety of this latter may very 
well be doubted, I think it may be considered as 
established.’ 4 

Their Lordships 
observe; —— 

“Now the regret expressed by Williams, J., in 
Hodgkinson v. Fernie (3) has been repeated by more 
than one learned Judge and it is certainly not to be 
desired that the exception should be in any way 
extended An error in law on the face of the 
award means, in their Lordships’ view that you can 
find in the award or a document actually in-~ 
corporated thereto, as for instance a note appended 
by the arbitrator stating the reasons for his judg- 
ment, some legal proposition which is the basis of 
the award and which you can then say is erroneous, 
It does not mean that if in a narrative a reference 
is made to a contention ofone party, that opens the 
door to seeing first what that contention is, and then 
going to the contract on which the parties”, rights 
depend tosee if that contention is sound ..... and 
the award will stand unless,on the face of it, they 
- have tied themselves down to some special legal 

proposition which then, when examined, appears tobe 
unsound”. : . 

The illegality alleged in the present case 
is that the arbitrator held the plaintiffs’ claim 
to be within limitation. The arbitrator 
decided the plea of limitation against the 
defendants on the ground that if the 
property continues to be joint, the posses- 
sion of any co-sharer will be on behalf of all. 


(7) 73 Ind, Oas. 436; 50 I A 324:44 ML J 706: 25 
Bom. i. R 588; A IR 1923 P O 68; (1993, M W N 598: 
47 3 578; :3 MLT 419; 280 W'N 397: (1925)A 0 
460; 92 L J P 0163; 129 LT 166: 39 T L Ross. 
38 O. LJ 130; L R4 a (P 0) 99 (P ¢} i 

(8) (1857) 3 O B (N8) 189; 27 L J P O66; 
818; 6 W R 181; 140 E R 712; 111 R R614 


went on further to 


3 Jur. (N. 5) 
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It is truethat the parties were agreed that 
they were not members of a joint Hindu 
family but the arbitrator having held that 
there had been no previous partition, the 
position of the parties was that of tenants- 
in common. Noexception can be taken to 
the proposition stated by the arbitrator 
about the possession of any co-sharer being 
presumed to beon behalf of all. The plea 
therefore of an objectionto the legality of 
the award being apparent on the face of 
itis also therefore without substance, and 
specially so, in the light of the observa- 
tions of the Judicial Committee referred to 
above, 

The result is that the application fails and 
is dismissed with costs. ig 


N. Application dismissed. 


ALLAHABAD HIGH COURT 
Second Vivil Appeals Nos. 61 to 65 
of 1930 

February 11, 1933 
MUKERJI AND Kine, JJ. 
PURAN— DEFENDANT — APPELLANT 


versus 
MANSUKH RAM AND ANOTHER — PLAINTIFFS 
RESPONDENTS 

Pleadings—Finding inconsistent 
legality of —Lease—Lessor and 
rent, 

In a suit by a lessee from the Cantonment Autho- 
Tities as against certain persons who were in occu- 
pation of portions of the leased property, the defend- 
ants denied the ownership of the Sscretary of State 
and claimed proprietary title for themselves on the 
ground ofadverse possession, and they had no case 
that they had built the houses upon the Oanton- 
ment laud with the permission of the Cantonment 
Authorities and on the understanding that they 
would not be asked to pay aay ground rent: A 

Held, that it would bə quite ioconsistent with 
such pleadings to hold that the defendants construct- 
ed their houses with the permission of the Secretary ' 
of State and on the understanding that no rent would 
ever be demanded for the land on which the houses 
were built: 

Held, also, that the lessee was entitled to demand 
rentif his lessor was so entitled. 

S. A. from the decision of the Additional 
Sub-Judge, Agra, dated August 22, 
1929, 

Mr. K. N. Laghate, for the Appellant. 

Mr. S. N. Seth, for the Respondents. 

Judgment.—This appeal and Second 
Appeals Nos. 62 to 65 of 1930, arise out 
of certain suits instituted by the plaintiff 
who is a lessee from the Cantonment 
Authorities of Agra as against certain 
persons who were in occupation of por- 
tions of the leased property. On .April 1, 
1924 a lease was granted by the 


with pleadings, 
lessee—Demand for 
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Cantonment Authorities to the plaintiff 
of a certain area of land within the Agra 
Cantonment. The terms of the lease were 
that all the rights of the lessor were 
transferred tothe lessee for the purpose 
specified inthe lease, with certain reser- 
vations, andit was further provided that 
the lessee should build a dwelling house 
upon the demised premises within the 
period of 12 months. The defendants 
are held to be owners and occupiers of 
certain houses within the demised pre- 
mises. It is found that they have been 
in occupation of these houses for a long 
period of time—it may befor a hundred 
years—and itis found that they have not 
been paying rent to the Cantonment 
Authorities. The plaintiff in his capacity 
as lessee demanded ground rent from the 
defendants and upon their refusal he 
instituted the suits from which these ap- 
peals arise. The defendants denied that 
the land in suit upon which their houses 
` are constructed belonged to the Secretary 
of State. They also denied that the plain- 
tiff as lessee was competent to demand 
rent from them, Their case was that they 
and their ancestors have, for over a 
hundred years been in possession of the 
houses and the land connected therewith 
as a matter of right, and that they have 
never paid any ground rent or rent of 
any sort to any one and they are 
not liable to pay any rent to the plaintiff. 

The trial Court found that the land 
belonged to the Secretary of State and 
that the plaintiff as lessee from the Can- 
tonment Authorities was entitled to demand 
rent {from toe defendants. The defendants 
have failed to prove their proprietary 
title by virtue of adverse possession. As 
to the amount of rent the trial Court 
found that it was not improper or exces- 
sive. The defendants appealed and the 
learned Additional Subordinate Judge 
dismissed the appeals of the defendants, 
subject to certain modificalios as to rent, 
and the defendants come tothis court in 
second appeal. We must accept as a 
finding of fact that the land in suit be- 
longs to the Secretary of State and that 
it has been within the Cantonment Area 
from about the year 1857. It must also 
be held to be a finding offact in the 
defendants’ favour that they have not been 
paying any rent for their houses to the 
Cantonment Authorities orto anyone else 
before the suit. The view taken by the court 
below is that the defendants are licen- 
sees who were allowed to build their 
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houses with the consent of the Cantonment 
Authorities. 

It has been argued for the .defendants 
that on these findings it should be held 
that the license granted by the Ganton- 
ment Authorities has become irrevocable 
because the denfendants acting upon the 
license have constructed works of a per- 
manent character and incurred expenses 
in building their houses and therefore 
the plaintiff is not entitled either to eject 
them or to demand ground rent. In our 
opinion this contention is contrary io the 
pleadings. The defendants’ case was not 
that they had built their houses upon the 
landin suit with the permission of the 
Cantonment Authorities and on the under- 
standing that they would never be asked 
to pay any ground rent, On the contrary 
the defendants entirely denied the owner- 
ship of the Secretary of State and claimed 
proprietary title in themselves on the 
ground of adverse possession. It is quite 
inconsistent with such pieadings to hold 
that the defendants constructed their 
houses with the permission ofthe Secretary 
of State and on the understanding that no 
rent would ever be demanded for the 
land on which the houses were built. On 
the pleadings of the parties no issue could 
be framed as to whether the defendanis 
constructed buildings of a substantial 
nature, and it would not be possible for 
us to give effect to the appellant’s conten- 
tion without remitting issues of fact. We 
think it unnecessary todo so because the 
point raised did not arise out of the 
pleadings. ` 

It has also been argued that the terms 
of the lease granted to the plaintif did 
not transfer to him the right of demand- 
ing rent from persons occupying poriions 
of the demised premises. We think there 
is no force in this contention. We have 
examined the terms of the lease and we 
find that the plaintiff was granted fora 
period of 30 years all the rights, title and 
interest of the Secretary of State in the 
demised premises with the exception of 
certain rights which were expressly re- 
served such as, the right to minerals 
and the right totrees. We think that the 
lessee was entitled to demand rent if his 
lessor was so entitled. It has also been 
objected that the suit was for rent and 
it has been held that no rent was ever fixed. 
This objection has no foree, as the suit 
was virtually one for compensation for use 
and occupation of the Cantonment lands, 
The sum of money which has been fixed ag 
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rentin each case has been fixed for use 
and occupation of the land and the rates 
have been found to be fair We consider 
that the court below has taken a correct 
view on the question of law and we dismiss 
„the appeals with costs. 

N. Appeuls dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT | 
Criminal Transfer Application No. 81 
of 1933. 
August 2, 1933 
Rovcwanp, J.C. 
ABDULLAH UMAR AND OTHERS ~- 
APPLIOANTS 
VETSUS 
CHANDOOMAL SOMIMAL—Nox- 
APPLICANT, 

Criminal Procedure Code (Act V of 1898), 3. 526, 
cl. (6-A)—Transfer arplication—Applicant suppress- 
ing fact of dismissal of prior applications—Tactics 
to delay disposal of case by devious means—Trans- 
fer, if can be allowed, 
< Transfer of case from one court to another should 
be freely granted where itis felt that there are 
reasonable groundsfor aparty to distrust the tribu- 
nal before whom his case is pending. 

Where the applicant suppresses that certain prior 
applications were dismissed as being baseless and 
it appears that be had resorted to tactics of delay- 
ing the disposal of the case by devious means, the 
application should be dismissed. 


Mr. A.P. Fonseca, for the Applicant. 
Mr. Parmanand Kundanmal, for the 


Crown. 

dudgment—I am quite aware of the 
observations of Lush, J., in Sergeant v. Dale 
(1), at p. 567*, that: 

The law. . .. has regard not so much perhaps to 
the motive which might be supposed to bias the 
Judgeas tothe susceptibilities of the litigant parties. 
One important object, at all events, is to clear away 
everything which might engender suspicion and 
distrust of the tribunal, and so to promote the 
feeling of confidence in the administration of 
justica which is so essential to social order and 
security.” 

“lam also aware of the observations 
made by Lord Hewart ©. J., in Rezv. 
Sussex Justices (2) where his Lordship has 
said: 
` “It ig of fundamental importance that justice should 
not only be done, but should manifestly and undoubt- 
edly be seen to bedone ... . Nothing is to be done 
which creates even a suspicion that there has 
been an improper interference with the course of 
justice,” 


(1) (877) 2 Q B D 558; 46 LJ Q B781;37 LT 
153 


(2) (1924) 1 K B 256; 93 L JK B 129; 130 L T 510; 
88 J P3; 40T LRH; 27 Cox O O 590; 683 J 253: 
22 LGR 48. 

+ Page of (1877) 2 Q. B. D.—[ Eds 
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I have always borne in mind these weighty 
words and have freely granted transfers of 
cases where I have felt that there are 
reasonable grounds for a party to distrust 
the tribunal,before whom his case is pending. 
But Iam afraid in this case the applicants 
are clearly out of Court. They have induced 
me to issue a rule by suppression of facts 
aod by making certain allegations which are 
absolutely unfounded. The grounds made 
out by them in their application for trans- 
fer were: (1) delay in the disposal of the 
case; (2) interest of the Magis:rale in the 
complainant; (3) threats used by the Magis- 
trate in order to secure voles at an elec.ion 
for a partizan of his and (4) issuing a 
bailable warrant against one of the ap- 
plicant although he had sent a medical 
certificate that he was ill. 

No mention was made in the application 
to this court that an application for trans- 
ferhad been filed before the Sub-Divisional 
Magistrate in August 1932, making certain 
allegations against the Magistrate which 
were held to be untrue, and the application 
for transfer consequently rejected. This fact 
came to light only after the report of the 
learned Magistrate which was called for by 
this court was received. With regard to 
the delay the learned Magistrate has ex- 
plained that itis due entirely to the tactics 
adopted by the accused and this is borne 
out by the record. The accused had at 
first adjournments on the ground that they 
were applying for transfer to the Sub= 
Divisional Magistrate. Theorder rejecting 
their application for transfer was received 
by the learned Magistrate on August 31, 
1932. Thereafter the accused managed to 
get adjournments for one reason or the other 
somuch so that the District Magistrate 
had in the Quarterly Returns to note that 
if the accused continued to adopt dilatory 
tactics warrants may be issued against 
them to secure their attendance. It was 
only after this note that the learned Magis- 
trate issued a warrant which isa bailable 
warrant to secure the attendance of one of 
the accused who again attempted to delay 
the proceedings, by sending a medical certi- 
ficate without even informing the Magis- 
trate of the address to which a com- 
munication could be sent to him of the alter- 
ed date. 

With regard to the interest of the Magis- 
trate it is alleged that he isthe President 
of the Keti Bunder Municipality of which 
the complainantis a member. This ground 
was specifically urged by the accused in 
their application for transfer which was 
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made to the Sub-Divisional Magistrate in 


July last year and was considered insufficient. - 


If the accused had any complaint to make 
against the order of the learned Sub-Divi- 
sional Magistrate they should have come to 
this court for transfer immediately. But they 
should not have resorted to tactics of delay- 
ing the disposal of the case by devious 
means. 

With regard to the alleged threats there 
is no evidence except that of the accused 
and the learned Magistrate has denied that 
he ever sent for the accused or used any 
threats. If I were to accept the bare state- 
ments ofthe accused on a point like this 
it would enable every accused persdn who 
wants a transfer of this case from one 
Magistrate to another to allege that he was 
abused. 

Under the circumstances I have no 
hesitation in dismissing this application for 
transfer and I order that the applicants 
do pay costs of the Public Prosecutor under 
s. 926, cl. (6-A), Criminal Procedure 
Code. 


N. Application dismissed. 


_ , BOMBAY HIGH COURT 
Criminal Revision Application No. 119 
of 1933 
July 11, 1933 
Baxur, Acta. O. J. AND Drvatia, J. 

In re OCHHAVLAL BHIKHABHAT 

Criminal Procedure Code (Act V of 1898), ss 235, 
286, 287, 408—Bar under s. 408—When operates 
—Conviction for criminal conspiracy —Individual 
acts of cheating committed in pursuance to conspi- 
racy—Trial for cheating—Whether barred. 

Section 403 (1), Criminal Procedure Code, will 
operate in cases covered by ss, 236 and 237, but 
will not operate in cases covered by s. 235, sub- 
s (i). [p 588, col. 1] 

Where the accused who were convicted for an 
offence of criminal conspiracy were not charged 
with or convicted of the individual acts of cheating 
that tock place in pursuance of the conspiracy but 
which were mentioned inthe charge as overt acts 
necessary to prove the main offence of criminal 
conspiracy : 

Held, that under s. 403 (2) the previous convic- 


tion for the offence of criminal conspiracy could be ` 


a bar toa subsequent conviction for the offence of 
cheating and that under s, 235, sub-s (1), it was open to 
the prosecution to charge a person with one of the 
offences and subsequently to charge him with another 
although both of them might form part of oneand the 
same transaction. |p. 588, col. 2; p. 589, col. 1.) 
[Case law discussed | 
Or. Rev. App against an order of the 
District Magistrate, Kaira, 
Mr. V. N. Chhatrapati, for Mr. B. G. 
Thakor, for the Petitioners. 
“Mr, B. G. Rad, for the Crown. 
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Baker, Actg. C. J.—The petitioners ap- 
ply for revision of the order passed by the 
District Magistrate of Kaira setting aside 
the order of discharge and directing further 
inquiry against them for offences under 
ss. 420, 114 and 120-B, Indian Penal Code, 
they having been originally discharged 
of the same offences by the Resident 
Magistrate, First Class, Nadiad. The facts 
are that in the year 1926 there were a large 
number of cases of cheating by representing 
that it is possible to duplicate currency 
notes, committed in the Kaira, Panch 
Mahals and other Districts,and it was 
found that these offences were being com- 
mitted by a gang of which the present 
applicants were members. 


The applicants along with others were 
committed to the Court of Session at 
Godhra by the First Class Magistrate of 
Godhra on a charge under s. 120-B, Indian 
Penal Code, and in that charge are set 
out a number of specific instances of 
cheating various persons committed by 
the members of this gang. Amongst these 
appears the name of one Somnath Motiram 
of Dakore. The accused including the 
present applicants pleaded guilty in the 
Sessions Court. Thsy were convicted and 
sentenced to various terms of imprison- 
ment and fine by the Sessions Judge of 
Panch Mahalsin April, 1932. But there- 
after the present applicants were pro- 
“secuted for the offence under ss. 420, 114 
and 120-B, Indian Penal Code, in respect 
of cheating Somnath Motiram of Dakore 
by representing to him that they would 
duplicate currency notes and thereby 
inducing him to deliver currency notes 
to them. The case came before the Resi- 
dent .Megistrate of Nadiad, and he was 
of opinion that the accused having been 
previously tried and convicted by the 
Sessions Court at Godhra in respect of the 
act whichwas the subject-matter of the 
case before him, s. 403, Criminal Proce 
dure Code, was a bar to the trial and he 
therefore discharged accused No. 1 Och- 
havlal Bhikhabhai, and No. 2 Sankal- 
chand Maganlal under s. 403. Against this 
order a revision application was made by 
the Crown to the District Magistrate of 
Kaira, who, under s. 436, Criminal Pro- 
cedure Code, ordered further inquiry into 
the matter, being of opinion that s. 403 
wasnot a bar to the trial. Against this 
order the applicants have made the pre- 
sent application for revision. The point is 
one of some importance, but there is some 


588 


authority on it. Section 403, 
Procedure Code, says: 


Criminal 


'(1) A person who has once been tried by a court 


of competent jurisdiction for an offence and con- 
victed or acquitted of such offence shall, while such 
conviction or acquittal remains in force, not be liable 
to be tried again for the same offence, nor cn the same 
facts for any other offence for which a 
different charge from the one made against him 
might have been made under s 236, or for which 
hè might have been convicted unders. 237. (2) A 
persan acquitted or convicted of any offence may 
be afterwards tried for any distinct offence for 
which a separate charge might have been mace 
against him on the former trial under s. 235, sub- 


s. (1)." 

The remaining clauses of the section are 
not material to our purpose. It willappear 
therefore that s. 403 (1) will operate in 
cases covered by ss. 236 and 237, but will 
not operate in cases covered by s. 235, 
sub-s. (1). Section 236, refers to cases 
where it is doubtful what offence has been 
committed, and therefore does not apply, 
and s. 237, refers tocases where a person is 
charged with one offence and can be con- 
victed of another. That also has no appli- 
cation. Section 235, sub-s. (1), says? 

“If in one series of acts so connected together 
as to form the same transaction more offences than 
one are committed by the same person, he may be 
charged with and tried atone trial for every such 
offence.” 

The question that will arise therefore is 
‘whether the criminal conspiracy and the 
actual acts of cheating were so connected 
together as to form the same transaction 
in which more offencesthan one were com- 
mitted by the accused and whether they 
might have been charged with and tried 
at one trial for such offences. It might be 
noled that the charge inthe Sessions 
Gourt for which they were convicted was 
under s. 120-B, riz, criminal conspiracy, 
and that they were not charged with or 
convicted of the individual acts of cheat- 
ing which took place in pursuance of the 
conspiracy. Those individual acis aremen- 
tioned in the charge as overt acts which 
are necessary in order to prove the offence 
of criminal conspiracy. Now, there is 
authority for holding that in ceases of this 
characler, where in pursuance of the crimi- 
nal conspiracy certain acts are done by 
the persons taking part in the conspiracy, 
those acts form part of the same trans- 
action and under s. 235 (1), the accused 
may be charged with and tried at one 
trial for such offences. It is, of course, 
clear in the present case that they were 
not charged with tuose offences nor tried for 
them. The cases are mostly of the Calcutta 
High Court. In Amrita Lal Hazra y. 
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Emperor (1) the illustration given is pre- 


cisely the one with which we are con- 
cerned in the present case. The court said 
(p. 983)* : 


“To take one illustration: A and B conspire to 
cheat X; in pursuance of that conspiracy and in 
fulfilment of its object, A cheats X on a specific 
‘the position may clearly be maintained 
that the two different offences of conspiracy to 
cheat committed by A and B, und the offence of 
cheating committed by A alone, have been commit- 
ted in the same transaction.” 

And reference is made to two other cases 
of the Calcutta High Court, Superintendent 
and Remembrancer of Legal Affairs, Bengal 
v. Monmohan, 26 Ind. Cas. 307 (2) and 
Harsha Nath Chatterjee v. Emperor | (3). 
In this latter case Harsha Nath 
Chatterjee v. Emperor (3), it was heid 
that a charge of criminal conspiracy to 
manufacture arms, under s. 120-B, Indian 
Penal Code, read with s. 19 (a), Arms 
Act, may be tried jointly with charges of 
offences under ss. 19 (f) and 20 of the latter 
Act committed in pursuance of the object 
of the conspiracy, and that as long as the 
conspiracy continues the transaction which 
began with the forming of the common 
intention continues, and the offences under 
ss. 19 (f) and 20, Arms Act are committed 
in the course of the same transaction. That 
case was followed by this court in Emperor 
v. Gopal Raghunath (4), a judgment to 
which I was a party. That was a case of 
Galih, and at p. 1917 ib is stated 
that : 

“the separate act done by any of the conspirators 
in pursuance ofthat conspiracy could be joined in 
the same trial.” 

Applying these principles 1t would be 
seen that the offences committed by various 
members of the conspiracy in pursuance 
of the object of the conspiracy are offences 
separate from the commission of ihe con- 
spiracy, which is under s. 120-B, and could 
have been separately charged and tried 
under s. 235 (1) at the same trial. This 
being the law, it is quite clear on the 
record in this case that the offence of con- 
spiracy unders. 120-B was the only offence 
charged against the accused and was the 
offence of which they were convicted, and 
the separate offences of cheating committed 


(1) 29 Ind. Cas, 513; 42 O 957; 16 Cr. L J 497; 210 
LJ 331; 19 O W N 676. 

(2) 26 Ind. Cas. 307; 16 Or. L J3; 210 LJ 195; 
190 W N 672. 

(3) 26 Ind. Cas 313; 42 O 1153; 16 Or. L J 9; 21 
O L J 201; 190 WN 706. 

(4) 116 Ind Cas. 243; A I R 1929 Bom. 128; 30 
Or. LJ §>8; 53 B 3414:31 Bom. L R 148. 

*Pageof 42 U.—| Hd} 

tPage of 31 Bom, L.R,—[Ed,| ° 
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by them in pursuance of that conspirecy 
were not made the subject of the charge, 
nor were they charged with or tried for 
them under s. 235, sub-s. (1). This being 
s0, 8.403(1) has no application but =the 
case is governed by s. 403, sub-s. (2), whch 
says 

a person acquitted or convicted of any offence 
may be afterwards tried forany distinct offence for 
which a separate charge might have been made 
ae on the former trial under s. 235 
800-5. ik 

Theaccused have not been tried for the 
offence ofcheating at Dakore, and, there- 
fore, s.403is no bar to their trial for that 
alleged offence. It has been further argred 
that there was an agreement between the 
Police Inspector, who was instruct- 
ing the prosecution and the defence 
that the accused having pleaded guilty 
at the trial in the Sessions 
at Godhra, no further proceedings should 
be taken against them in respect of the 
offence committed in pursuance of the crimi- 
nal conspiracy. But apart from their being 
no record of that agreement, itis not such 
an agreement as can be enforced by tais 
court. In these circumstances the viaw 
taken by the learned District Magistrate, 
which is expressed at p. 10 of his judgment, 
appears to be correct. He says: 

“| feel that the mere mention of this incident at 
Dakore in no way amounts to the offence of 


cheating at Dakore being tried at Panch Mahals. 
As I read s. 120-B the case at Panch Mahals 


before the Sessions was under s 120-B and was 


covered by cl. (t), 8. 120-A4...... E cannot by eny 
stretch of imagination see that mere mention of 
this Dahore incident was tantamount to their be:ng 
tried for the Dakore offence and for which they came 
to be convicted.” 4 


In these. circumstances, we see no reason 
for interferencé and the rule will be dis- 
charged. 

Divatia, J.—This case raises a Bome- 
what important point relating to a trial for 
an offence after a previous conviction for 
the offence of conspiracy in which the formar 
offence was treated as oneout of the several 
acts going to prove the conspiracy. `The 
previous conviction in this case has beena 
conviction for the substantive offence >f 
conspiracy under s. 120-B, Indian Penal 
Code alone. There was no trial and there 
wasno conviction for any of the acts, which 
may amount to an offence, forming part of 
the conspiracy.. Infact, the act which consti- 
tutes the present offence had been treated 
only as an overt act which was evidence of 
an agreement’ to do an illegal act with:n 
the meaning of s._120-A, Indian Penal 
Code. Now, the. conviction for this 
conspiracy alone cannot, I think, be regard- 
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ed as a bar toa conviction in future for an 
act, which, althoughit may be regarded as 
merely an overt act, in sofar as it wasone 
out of the several acts which went to prove 
the conspiracy, was nonetheless a separate 
offence under the Penal Code. Section 403, 
Criminal Procedure Code, states in sub-s. (2) 
that a person acquitted or convicted of any 
offence may be afterwards tried for any 
distinct offence for which a separate charge 
might have been made-against him on the 
former trial under s. 235, sub-s. (1). Now, 
it is clear on the authorities that the offence 
of conspiracy and the offence of cheating in 
this case, which was one of the acts in proof 
of the.offence of conspiracy, may be tried 
together jointly under sub-s. (1), s. 235, 
Criminal Procedure Code. 

That being so, under sub-s. (2), s. 403, 
Criminal Procedure Code, the previous 
conviction for the offence of criminal con- 

s8piracy cannot be a bar to a subsequent 
conviction for the cffence of cheating. It 
cannot be said that merely because this act 
of cheating was considered in the previous 
case, and the court came to the conclusion 
that there was a criminal conspiracy 
because this act of cheating was one of - 
the acis which was evidence of the con- 
spiracy, therefore, the accused -have been 
previously convicted either impliedly or 
expressly for the offence of cheating iteelf ; 
nor can it be said that if the prosecution 
was’ with regard to one of the offences which 
formed part of one transaction, therefore, 
subsequently there could be no prosecution ` 
for any other offence cr offences which form- 

ed- part of the same transaction. Under 

s. 235, sub s, (1), it is open to the prosecu- 

tion to charge a person with one of the - 
offences and subsequently to charge him 

with another, although both of them form 

part of one and the seme transaction. 

Therefore, J think in this case the learned 

District Magistrate is right in holding that 

the plea of the accused of previous convic- 

tions cannot avail them and that, therefore, 

the trial is not vitiated by any infringe- - 
ment of the statulory provisions of s. 403, 
Criminal Procedure Code. 


N. Rule discharged. 
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CALCUTTA HIGH COURT 
Criminal Appeal No. 127 of 1933 
‘July 21,1933 
Lort-Wittiams AND MONAIR, JJ. 
ASGARALI PRADHANIA— 
APPELLANT 
Versus 


EMPEROR— Opposite Party 

Penal Code (det XLV of 1860), ss. $12, 511—Atiempt 
to commit an offence— Ingresients — Accused with 
intentron of causing miscarriage administering harm- 
less substance—Whether guilty of attempt to cause 
miscarriage. 

Under the Criminal Law of India there are four 
stages in every crime, the intention to commit, the 
preparation to commit, the attempt to commit, ‘and 
if the third stage is successful, the commission itself. 
Intention alone,or intention followed by preparation 
arè not sufficient to constitute an attempt, But 
intention followed by preparation, followed by any 
“sot done towards the commission of the offence” 
are sufficient 
the offence” are the vital words in this connection. 
[p 592, cols. 1 & 2.) 

In order to constitute attempt under s All, Penal 
Qode, the actual transaction must have begun and an 
act to bear upon the mind of the victim must have 
been done before a preparation can besaid to be an 
attempt. In re Raman Chettiar (1€), relied on. [p. 
593, col. 23 

Where the accused with the intention toadminis- 
ter something capable of causing a miscarriage to a 
woman with whom he was in criminal intimacy 
administered a harmless substancé to her : 


Held, that this did not amount to an act towards - 


the commission of the offence of causing - miscarriage 
and 
attempt to cause miscarriage [p. 593, col. 1.) 


Messrs. Sudhansu Sekhar Mukherji and 
Ajit Kumar Duit, for the Appellant. f 
Mr. Harideb Chatterji, for the Crown. 


Lort-Willlams, J.—The appellant was - 


convicted under s. 312-511 of the Indian 


Penal Code of an attempt to cause a` 


miscarriage The complainant was 20 years 


of age and had been married but divorced ` 


by consent. She was living in her father’s 
house, where she used to sleep in the 
cookshed. The appellant was a neighbour 
who had lent money to her father, and 
was on good terms with him. He was a 
married man with children. According 
to the complainant he gave her presents 
and promised to marry her, As a result 
sexual intercourse took place and she became 
pregnant. She asked -him to fulfil his 
promise, but he demurred and suggested 
that she should take drugs to procure a 
miscarriage. One night he brought her 
a bottle half-full of a red liquid, and a 
paper packet containing a powder. After 
he had gone she tested the powder, but, 
- finding it salty and strong, spat it out. 
She did not try the liquid. The follow- 
ing night the appellant came again, and 
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finding that she had not taken either the 
powder or the liquid, he pressed her to 
“take them, but she refused saying that 
she was afraid for her own life, and that 
the powder irritated her tongue. There- 
upon he asked her to open her mouth 
approached her with the bottle, and took 
hold of her chin. But she snatched the 
bottle from him and cried „out loudly, 
and her father and some neighbours came, 
and the appellant fed. 

The Police were informed, and upon 
analysis, sulphate of copper was detected _ 
in the powder, but the amount was not 
ascertained. No poison was detected in 
the .liquid. According to the medical 
evidence, copper sulphate has no direct 
action on the uterus, and is not harmful 
unless taken insufficiently large quantities, 
when it may induce abortion. One to 
three grains may be used as an astringent, 
two to ten grains'as an emetic, one ounce 
would be fatal. According to Taylor's 
Medical Jurisprudence (5th Edition) page 
166 “there is no drug or combination of 


- drugs which will, when teken by the mouth, 


-cause a healthy uterus to empty itself, 
unless it be given in doses sufficiently ` 
large to seriously endanger, by poison- 
‘ing, the life of the woman who takes it 
orthem”. . 

The defence was a denial of all the 
‘facts, some suggestion that the complain- 
ant was of loose character, and a slate- 
“ment that the prosecution was due to 
enmity. i os 

Two points have been raised on behalf 
“of the appellant, one being that the com- 
plainant was an accomplice and that her 
evidence was not corroborated, that she 
was willing to destroy the foetus but was 
afraid of the consequences to herself. On 
the facts stated I am satisfied that the 
complainant cannot be -regarded as an 
accomplice, and in any case there is some 
corroboration of her evidence, in the dis- 
covery of the drugs and the appellant's 
flight, which was observed by several 
witnesses. f 

The other is a point of some importance; 
namely, thab the facts proved do not con- 
stitute an attempt to cause miscarilage. 

This depends upon what constitutes an 
. attempt to commit an offence, within the 
meaning of s. 5ilof the Indian Penal 
Code which provides as follows :— 


“Whoever attempts to commit an offence punish- 
able by this Code with transportation or imprison- 
ment, or to cause such an ofencesto be committed, 
and in such attempt does any act towards the com- 
mission of the offence shall be punished etc.” 
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Illustrations, “(A) A makes an attempt to steal 
some jewela by breaking open a box, and finds after 
so opening the box, that there is no jewel init. He 
has done an act towards the commission of theft, and, 
therefore, is guilty under this section.” 

“B; A makes an attempt to pick the pocket of 
Z by thrusting his hand into Z's pocket A 
fails in the attempt in consequence of Z's having 
nothing in his pocket. A is guilty under this 


It is argued that as there was no evi- 
dence to show that either the 
liquid or the powder was capable of cau- 
sing a miscarriage, the appellant cannot 

` bė convicted of an attemptto doso. This 

contention depends upon a correct defini- 
tion of the word “attempt” within the 
meaning of the section. 

In R.v. McPherson (1), the prisoner was 
charged with breaking and entering the 
prosecutor's house and stealing therein 
certain specified chattels, and was con- 
victed of attempting to steal those chattels. 
Unknown to him those chattels had been 
stolen already. Cockburn, ©. J., held that 
the conviction was wrong because 
‘the word attempt clearly conveys with it the idea 
that if the attempt had succeeded, the offence 
charged would have been committed. An attempt 
must be to do that, which if successful, would 


amount to the felony charged, but here the attem pt 
never could have succeeded”. 


In R. v. Cheeseman (2), Blackburn said: - 
“There is no doubt a difference between the 
Preparation antecedent to an offence, and the actual 
attempt. But if the actual transaction had com- 
menced which would have ended in tha crime if 


not interrupted, there is clearly an attempt to 
eommit the crime”. - 


In keg v. Collins (3), Cockburn, C. J., 
following MePherson’s case (1), held that if 
a person puts his hand into the pocket 
of another, with intent to steal what he 
can find there and the pocket. is empty, 
he cannot be convicted of an attempt to 
steal, Because 
felony can only in point of law be made 
out where, if no interruption had taken 
place, the attempt could have been carried 
out successfully, so as to constitute the 
offence which the accused is charged with 
attempting to commit. 

It is clear, however, from the illustra- 
tions tos. 511, that Lord Macaulay and his 
colleagues who drafted the Indian Penal 
Code, which was enacted in 1860, did not 
intend to follow these decisions, and I 
agree with the remarks upon this point 
madein In thé matter of R. MacCrea (4). 

(1) (1857) Dearsand B 202. , i 

(2) (1862) L& O 140; 31 LIMO 89; 8 Jur. (N. s.) 
143; 5 L T717; 10 W R 255; 9 Cox OC 100, 

(3) (1864) 33 LJM O 177; 9 Cox. OO 497; 10 Jur. 
{N. 3.) 686; 10 L T 581; 12 W R 886. : 

. (4)15A 173 at pp. 177, 178; A WN (1893), 71. 
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The Calcutta High Court in Queen- 
Empress v. Riasat Ali (5), held that the 
definitions in McPherson’s and Cheeseman's 
cases were sound. 7 

In England the decisions were recons:der- 
edin R.v. Brown (8: and R. v. Ring (7). 
The Judges expresse dissatisfaction with 
the decision in Reg. v. Collins (3), and with 
that in R v. Dcdd (1877) (unreported) which 
proceeded upon the view that a person 
could not be convicted of an: attempt to 
commit an offence which he could not 
actually commit, and expressly overraled 
them saying that they were no longer law. 
The judgment in Brown’s case (6), however, 
has been criticised as unsatisfactory, and 
it has been contended that R. v. Brown 
(6) and Reg. v. Ring (7), have not completely 
overruled R. v. Collins (3), Pritchards' 
Quarter Sessions ‘2nd Edition) 900. 

In the matter of the Amritar Baza Patrika 
Press Limited (8), the decision in Reg. v. 
Collins (3), was again quoted with approval, 
apparently in ignorance of the fact that | 
it -had been expressly overruled in the 
English Courts. Mookerjee, J., held that: 

“In the language of Stephen (Digest of Criminal 
Law, Art. £0) an attempt to commit a crime ie an 
act done with intent to commit that crime and form- 
ing part_of a series of acts which would constitute 
its actual commission if it were not interrupted. 
To put the matter differently attempt isan act Cone 
in part execution ofa criminal design, amounzing 
to more than mere preparation, but falling shor; of 
actual consummation, and possessing except for 
failure to consummate, all the elements of the sub- 
stantivecrime; in other words an attempt consists 
in the intent to commit a crime, combined with the 
doing of some act adapted to, but falling short of its 
actual commission ; it may consequently be defined 
as that which if not prevented would have resulted 
in the full consummation of the act attempted.” 


The decision in McPherson’s and Gollin’s 
eases are clearly incompatible with the 
illustrations to s. 511, and in my opinion 
are not law either in India or in England. 
Nevertheless, the statements of law to 
which I have referred are correct, so far as 
they go, and were not intended to be ex- 
haustive or comprehensive definitions appli- 
cable to every set of facts which might 
arise. . ; 

So far as the Law in England is concern- 
ed, in the draft Criminal Code prepared by 
Lord Blackburn, and Barry, „Lush, and 
Stephen, JJ. the following definition appears 
(Article 74):—- 

“ An attempt to commit ar offence is an act de 

(5) 7 0332, 

(6) (1889) 2LO BD 357; 59 LIM 047; 61L T 
494; 38 W R 95; 16 Cox. C O 715; 54 J P 408. 

(7) (1892) 17 Cox. C C431; 61 LJ MO 116; 66 L T 
303; 56 J P 552 

(8) 54 Ind. Cas. 578; 47 O 180 at p 234; 230 WN 
1057; 30 O L J 289; 21 Or, L J 98 (S B). 
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or omitted with intent to commit that offence, form- 
ing part of a series of acts or omissions which 
would have constituted the offence if such series of 
acts cr omissions had not been interrnpted either 
by the voluntary determination of the offencer not to 
complete the offence or by some other -cause. 
Everyone who, believing that a certain state of 
facts exists, does or omits an act the doing or 
omitting of which would, if that state of facts 
existed, be an attempt to commit an offence, attempts 
to commit that offence, although its commission in 
the manner proposed was by reason of the non- 
existence of the state of facts at the time of th 
act or omission impossible.” we i 

To this definition the Commissioners 
` appended a note to the effect shat the 
passage between the asterisks “declares 
the law differently from Reg. v. Collins (3) " 
which at the date of the drafting of the 
Code had not been overruled. The first 
part of this definition was accepted in R. 
v. Lattwoo (9, and purporting to be in 
accordance with the latter part, it was held 
by Darling, J., that if a pregnant woman, 
believing that she is taking a “noxious thing” 
within the meaning of the offences against 
the Person Act, 1861, s. 58, does with 
intent to procure her own abortion, take a 
thing in fact harmless, she is guilty of 
attempting to commit an offence against 
the. first part of that section: R. v. Brown 
(10). 

‘In Russell on Crimes (8th Edition) Vol 1, 
at p. 145, two American definitions are 
quoted frum Bishop: 

“Where the’ non-consummation of the intended 
criminal result is caused by an obstruction in the 
way, or by the want of the thing to be operated 
upon, if such an impediment is of a nature to be 
unknown to the offender, who used wkat seemed 
eppropriate means, the punishable attempt is com- 
mitted.” An : 

“ Whenever the laws make criminsl ane step to- 
wards the accomplishment of an unlawful object done 
with :h+ intent or purpose of accomplishing it a 
pers o taking that step with that intent or purpose 
and himself capable of doing every action on his part 
to accomplish that object, cannot protect Himself from 
responsibility by showing that by reason of _ some 
fact unknown to him at the time of bis criminal 
attempt it could be fully carried into effect in the 
particular instance.” 


So far as the Jaw in India is concerned jit is 
beyond dispute that there are four stages in 
every crime, theintention to commit, the pre- 
paration to commit, the attempt to conimit, 
and if the third stage is successful, the 
commission itself. Intention alone, or in- 
tention followed by preparatior are not 
sufficient to constitute an attempt. But 
intention followed by preparation, followed 
by any “act done towards the commission 
of the offence” are sufficient. “Act done 


(9) (1910) 4 Or. App. Rep. 248at p 258. - 
(10) (1899) 63 J P 790.- 
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towards fhe commission of the offence” are 
the vital words in this connection. 

Thus, if a man thrusis his hand into the 
pocket of another with intent to steal, he 
does an act towards the commission of the 
offence of stealing, though unknown to him 
the pocket is empty. He tries to steal 
but is frustrated by a fact, namely the 
empliness of his pocket, which is not in any 
way due to any act or omission on his part. ` 
He does an act towards the commission of 
the offence of pocket-picking, by thrusting 
his hand into the pocket of another with - 
intent to steal. Similarly he may fail to 
steal the watch of another because the 
laiter is too strong for him, or because the 
watch is securely fastened by a guard. 
Nevertheless he may be convicted of an 
attempt to. steal. Blackburn and Mellor, 
JJ., in R. v. Hensler (11). - 

But if one who believes in witchcraft puts | 
a spell on another, or burns his effigy; 
or curses him with the intention of causing 
him hurt, and believing that his actions 
will have that result, he cannot in my 
opinion be convicied of an attempt to cause 
hurt. Because what he does isnot an act . 
towards the commission of that offence, but 
an act towards the commission of something 
which cannot, according to ordinary human 
experience result in hurt to another, within 
the meaning of the Penal Code. His failure 
to cause hurt is due to his own act or 
omission, thatisto say, his act was intrin- 
sically useless, or defective, or inappropriate 
for the purpose he.had in mind, owing to 
the undeveloped state of his intelligence, 
or. to ignorance of modern science. His 
failure was due, broadly speaking, to his 
own volition. i 

Similarly, if a man with intènt to hurt 
another by administering poison prepares 
and administers some harmless substance, 
believing it to be. poisonous, he. cannot in 
my opinion be convicted of an atiempt to 
do so. And this was decided in Queen- 
Empress v. Rupsir Panku (12), with which 
I agree. The learned Judicial Commis- 
sioner says :— - 

“In each of the illustrations to s. 511, there is 
not merely an act done with the intention to zom- 
mit an offence “his unsuccessful because it 
could not pests sauli in the completion of the 
offence, but an act is done towards the commission 
of the offence, that is to say the offence remains 
incomplete only because something yet remains to: 
be’ done, which the person intending to commit the 


offence is unable to do, hy reason of circumstances 
independent of his own volition. It cannot be said 


JIP 11 Cox. O O 570 at p 573; 22 LT 691; 19 W R 
(1290P LR 14. i 
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that in the present case the prisoner did- an act 
“towards the commission of the offence.” The offence 
which she intended to commit was the administra- 
tion of poison to her husband. The act which 
she’committed was the administration of a harmless 
substance.” 

This reasoning is applicable to the. case 
now under consideration. The appellant 
intended to administer something capable 
of causing a miscarriage. As the evidence 
stands he administered a harmless sub- 
stance. This cannot amount to an “act to- 
wards the commission of the offence” of 
causing a miscarriage. 

But if A, with intent to hurt B by ad- 
ministering poison prepares a glass for 
him and fills it with poison, but while A’s 
back is turned, C, who has observed A’s act, 
pours away the poison and fills the glass 
with water, which A in ignorance of what 
C. has done, administers to D, in my opinion 
A is guilty, and can be convicted of an 
attempt to cause hurt by administering 
poison. His failure was not due to any act or 
omission of hisown, but tothe intervention 
of a factor independent of his own volition. 
This -important distinction is correctly 
stated by Turner, J., in Queen-Empress 
v. Ram Saran Chowbey (13), 
where he observes that “to constitute an 
attempt there must be an act done with 
the intention of committing an offence and 
in attempting the commission.” In each of 
the illustrations to s. 511 we find an act 
done with the intention: of committing an 
offence, and immediately enabling the 
commission of the offence, al-hough it was. 
not an act which constituted a part of the 
offence, and. in each we find the intention 

. of the person making the attempt was 
frustrated by circumstances independent of 
-his own volition. f 
In Queen-Empress v. Luxman Narayan 
.Joshi (14), Sir Lawrence, Jenkins, ©. J., 
defined “Attempt” as 
“An intentional preparatory action which failed 


in object through circumstances independent of the 
person who seeks its accomplishment.” 


And in . Queen-Hmpress v. Vinayak 


Narayan: Bhatya (15), the same learned: 


Judge defined attempt as © 

“(When a man does an iatentional act witha 
view to attain a certain end, and fails in his object 
through some circumstances independent of his own 
will”, 

These also are good definitions so far as 
they go, but they fail tomake clear that 
there must be something more than inten- 
tion’ coupled with more preparation, As 


(13) 4 N W PHO Rep. 46 at pp. 47, 48, 
(14) 2 Bom.. L R 286. ih 
(15) 2 Bom. LR a4, 


M6=75 & 76 
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was said in In re Raman Chettiar (16) 28 
Cr. L. J. 95, at p. 98* 

“The actual transaction must have begun and an act to 
‘bear upon the mind of the victum’ must have 
been done before a preparation can be said to bean 
attempt”. | A 

Here it is necessary to observe the distinc- 
tion that “an act to . bsar” is not the same 
thing as “an act which has borne”. 

In Queen-Empress v. Ganesh Valvant 
Modak (17), it was said that: 

“Some external act, something tangible and osten- 
sible of which the law can take hold as an act 
showing progress towarde the actual commiesion of 
the offence”. , 
is necessary to constitute an offence. 16 does 
“not matter that the progress was inter- 
rupted”. - f 

In Queen-Empress v. Gopala (18), Parsons 
and Ranade, JJ., stated that, in their opi- 
nion, a person physically incapable of com- 
mitting rape cannot be found guilty of -an 
attempt to commit rape, because his acts 
would not be acts 

“towards the commission of the offence.” 

In the American and English Encyclo- 
paedia of Law, Vol. III, p. 250, 2nd Edn. 
“attempt” is defined as: ; 

“An actdone in part execution of a criminal design, 
amounting to more than mere preparation, but falling 
short of actual consummation, and possessing except 
for failure to consummate, all the elements of the 
substantive crime.” | 
In Russell on Orimes, (8th Edn.) Vol. I, 
pp. 145 and 148, the following definitions 
are given:— | 

“No act is indictable as an attempt to commit 
felony or misdemeanour, vuless itis a step towards 
the execution of the criminal purpose, and isan act 
directly approximating to, or immediately connected 
with, the commission ot the offence which the person 
doing it has in view. There must be an overt act 
intentionally done towards the commission of some 
offence; one or more of a series of acts which would 
constitute the crime if the accused were not prevented 
by interruption or physicel impossibility, or did not 
fail, for some other cause, in completing his criminal 
parpose'. S i ` 

‘The question in each case is whether the acts 
relied on constituting the attempt were done with 
intent to commit the complete offence, and as one or 
more of a series of acts or omissions directly form- 
ing some of the necessary steps towards completing 
that offence, but falling short of.completion by the. 
intervention of causes outside the volition of the 
accused, or because the offender.of his own free 
will . desisted from completion :of his criminal 
purposefor some reason other than mere change of 
mind"... 7 4 

1 do not propose to embark upon ihe 
dangerous course of trying to state any 
general proposition, or to add to the some- 


(16) 99 Ind. Oas. 127; 28 Or. L J 95; 51 M L J 835; 
ALK 1927 Mad.77. 
(17) 5 Ind. Cas. 612; 34 B 378; 12 Bom. L R 21; 11 


Or, L J 180. 
(18) (1896) Un. Rep. Cr, Cas, 865. carne 


*Page of 28 Or, Le Je Bd - 
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what amounts to an “attempt” within the 
meaning of s, 511 of the Indian Pena. Code. 
I will ccntent myself with saying that, 
on the facts stated in this case, and Zor the 
reasons-already given, the appellant cannot 
in. law, be convicted of an attempt tn cause 
a miscarriage. What he did was not an 
“act done towards the commission of the 
offence” of causing a miscarriage. Neither 
the liquid nor the powder being harmful, 
they. could not have caused amiscarriage. 
The- appellant’s failure was not die toa 
factor independent of himself. Consequent- 
ly, the conviction and sentence mus‘ be set 

aside and the appellant acquitted. 
_McNair,J.-I agree .  -_ 
N. Conviction set cside. 


_. ALLAHABAD HIGH COURT 
Miscellaneous Reference No. 254 of 1933 
September 13, 1933 
NIAMATULLAH AND RACHHPAL SINGA, JJ. 
Babu- KAMLA PRASAD-— Praintire— 

APPELLANT. 


VETSUS 
RAM PRASAD—DEFENDANT— 

i RESPONDENT 

- Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, Art. &—Khatti—Suit for rent in -espect of 
khattis—Whether cognizable in Court cf Smail 
Causes. : 

¿Thè circumstance that certain ‘khaitis’ happen to 
be situate within the ambit of residential houses 
will not alter the character of the ‘khatis’ tbem- 
sélves. 


stdtage of grain, and when let apart fram tae houses 
in which they are situate cannot be conedered to 
be places meant for human habitation. A suit for 
rent in respect ofthe khattis is not one for recovery 
ofrent of a house and<hence is not cogn zable by 
a Court of Small Cuuses. 

' Mis.. Ref. submitted by. the 
Smell Cause Court, 
letter dated July 8, 1933. 


“Mr. Shah Jamil Alam, for the Arplicant.. 
Mr. K. N.Gupta, for thé Opposits Party. 


. Judgment.—We are indebted to Mr, 
Shah Jamil Alam and Mr. K. N- Gupta, 
wao appeared amicus curie for the plaint- 
iff and the defendant, respectively, in this 
reference which was otherwise unrepresent- 
ed.. - : - < 7 

The reference has been made tinder 
©: XLVI, r.1, Civil Procedure Cods, ty the 
learned Judge of the Small Caus Court 
at Banda. It arose out of a suit “or rent 
in respect of certain ‘khattis' or grain-pits 
situate inside ceriain. houses. Tke owner 
of the ‘khattis' is in the habit of leasing 


tbem on rent. The lessee has ike right’ 


to née them for the purpose of storing 


KAMLA PRASAD Vi RAM PRASAD 
what confusing number of definitions of- 


~ the court below. 
` whether this is a suit for recovery of rent - 
. of a house. 


‘Khattis’, whether situate within the limits. 
of a@ residential house or otherwise, ara meant for- 


Judge, 
Banda.as ver his 
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grain, and has no other right of enjoya, 
ment in the houses in which the khatits 
are situate. On cbjection being taken 
by the defendant t» the jurisdiction of. 
the court the present referercs has been 
mace, 

The determination of the question. 
depends upon the right interpretation of 
the language of Art. 8, Sch. II, to the 
Provincial Small Cause Courts Act, which * 
excludes the jurisdiction of the Court of- 
Small Causes, inter alia, as- regards 4 

“a suit for the recovery of rent other than” 
house-rent, unless the Judge ofthe Court of Small 
Causes has been expressly invested by the Local. 
Government with authority to exercise jurisdic:ion, 
with respect thereto.” ; 


` No authority, such asis contemplated by 


the latter part of the above article, has 
been conferred upon the learned Judge of: 
The sole question is 


If it is, the jurisdiction of: 
the Court of Small Causes is£not barred; ' 
if itisnot,the suit is cognizable exclusively’: 
by a regular Civil Court. ot? 
The learned Advccate appearing for the 
plaintiff has contended before us that the” 
‘khattis’ aie integral parts of the houses” 
in which they aresituate and must, there-* 
fore, be considered to be paris of dwelling’: 
houses. According to him, the plaintiff? 
has let io the defendant parts of dwelling: 
houses, though those: particular parts may: 
not be actually used for human habitation: 
The learned Advocate for the defendant, on: 
the: o:her hand, contends that “the- word” 
‘house” has a well- ascertained meaning, : 
impiying a place fit fcr human habitation.” 
He refers to the meaning of “house” as’ 
given in Murray's Dictionary, in which‘a 
house is defined in the above-sense. He’. 
has also referred to a number: of cases, 
none cf which is, however, on all {curs with: 
the czse before us. ~ ed 
In our’ opinion the circums:ance that. 
tke ‘khattis’ heppeñ to be situate within: 
the ambit of. residential. houses will not. 
alter the character of the ‘khattis'.them-_ 
elves. ‘Khaitis’, whether situate within | 
the limits of a residential house or-other- 
wise, are meant for storage of grain, and - 
when let apart from the houses in which: 
they are situate cannot be considered’ to. 
be places meant for human habitation. . 
In this view, the suit is not one for reéovery’: 
of 1ent of a house. It is, therefore, no}. 
cognizablé by a Court of Small -Causés.’ 
The reference is answered accordingly. - ‘ 
N, “|, Reference answered, 


“938 


‘. RANGOON HIGH: COURT. ` v 
serosal Second Appeal- No. 16 of 1933: 
. March 21; 1933 ° 
BaGutey, J 
EN: C. OHOWDHURY—APPpLLANT 
versus 
Mrs. M. EZEKIEL—RESPONDENT - 
Contract Act (IX of 1872), s 266—Principal aad 
agent— Broker—Right to commission from both sides 
No broker, unless specially authorized, is entitled 
“to get commission from both sides. ‘Grant v. Gold 
# Exploration and Development Syndicate Ltd. (1), 
Parker v-ifcKenna (2) and Morison. v. Thompson 


- (8), referred to. 

. Sp.S. A against a decree of the District 
Judge, Akyab, dated December 23, 1932. - 
"Mr. P. B, Sen, for the Appellant. ; ; 


` Mr. Basu, for the Respondent, 


-Judgment—This ‘appeal arises out: of: a 
‘Claim for brokerage. The respondent was 
dhe plaintiff in the ‘trial. Court, or nominal- 
ly; the’ plaintiff, as she herself never came 
‘near the court, nor, it is alleged, hadshe 
“taken . part in the ‘transaction “with which 
the:case deals: The ‘plaint was filed ‘by 
‘her husband, E.: M. Ezekiel as her agent 
-and sets out that the-defendant Chowdhury, 
‚who was. a .launch owner, engaged her “as 
azépresented-by her agent, T-M. Ezekiel, as 
brokér. tò . sell -his launches to “the B. F. 
B.N; Company premising: to pay brokerage 
at 25-per cent, -The plaint goes on to say 
that, the plaintiff, (not her husband) effect- 
ed. the..bargain between: the parties, that 
the launches.-were sold for Rs. 60,000 and 
therefore. she is entitled . to Rs. 1,500 as 
brokerage under the agreement . or as 
reasonable remuneration “for her services 
in effecting the said ‘transaction: The 
defendant denies ‘all the allegations, and 
the.written statement ‘goes on “lo say that 
the plaintiff's husband, E. M. Ezekiel, who 
is: an undischarged insolvent, owes -him a 
large sum ‘of money, “and: therefore this 
suib:-was engineered by the insolvent, in the 
name of. his wife. The trial Court found 
that: the plaintiff had failed to’ prove that 
she.was-engaged as a broker, and the suit 
was accordingly dismissed. On appeal 
the learned District. Judge held that the 
plaintiff had succeedéd in proving that she 
was engaged as a broker; so the suit was 
decreed, without considering the other is- 
sues which the trial Judge had left unde. 
termined in view of his finding. on the first 
issue. ` Against this decision. -tho defendant, 
now.appeals, 

In my opinion, the case is: Ka A a. 
false. one from beginning. to. end. [Ais 
Lordship: referred'to the evidence and con- 
“Manca; Although. the point was not raised 
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[cannot leave the. case without. pointing 
z out thatit was bound -to-fail on. another 
‘ground. Even if. Mrs. Mozelle-. Ezekiel 
_had: been. engaged .as stated as.a broker 
by Chowdhury to sell his: launches on com- 
-mission which amounted to Rs. 1,500 and 
“the defendant had not paid her, she was 
not in a position to sue’ for the amount 
because she had already’ obtained ‘a similar 
- amount from the B. I. 8. N. Company, and 
-no broker, unless . specially : authorized, is 
entitled-to get commission from “both sides: 
vide Grant v..Gold Exploration and Develop- 
„ment Syndicate-Litd.. (1), ` Parker v. -Me 
. Kenna (2) and Morison v. :Thompson (3); 
- also s. 216, Contract Act. Ezekiel | has 
-stated definitely: 

“My principal, the pleiatif received,- Bs 1560 
remuneration for bringing about the sale of the three 
launches in question from, Mr. Deas,” - 
and though he’ saw his mist take’ itinediate- 
ly and tried to cover it up by saying that 
Mr. Déas was merely giving his wife a 
Christmas present, the damage-had been 
Jone. Exhibit F also ‘clearly shows that 

this money was paid. For these’ reasons 
I allow the appeal, “set aside-the decree of 
the lower Appellate Court and dismiss the 
aul with costs i in all courts. 
- Appéal allowed. 
a (1900) 1QB 2335, 2 LI QB 150; 8LT 5; 


48 WR 280; 16TLR 
2 eo 10 Oh. 96; 3i L T 738; 44° L,J Ob, 425; 
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l OUDH CHIEF COURT. Ti: 
Sivil Revision ‘Application. No. 101 ci 1938. i 
; December 12, 1932- 4 


£ 


: Raz AJ. 
| SHEOMAN GAL PRASAD BING 4 
ikan NE : i 
versu ip 
` Pandit DURGA: SA HAT SHUKUGL - 
| -~PLAINTIFF AND oTHERs —DEFENDANTS z HE 
< — OPPOSITE PARTY : 
Provincial Small Cause Courts Act (IX of : 18877 
s. 25 — Right of appeal under Diser etionary powera. of 
court 
Section "25 of the Small Cause Courts Act does not, 
give any right of appeal oa law or” fact and ’the’ 
pcwers conferred by the-section - ‘are purely ‘digcre- 
tionary ‘and not to be exercised unless it appears: 
that some substantial injustice has resulted from the. 
decree of the’Court' of _Small Causes. Raghuraj, 
Singh v. Sahib Din (1), relied on. h 
‘Civ. Rev. App. against an -order of fhé?- 


Subordinate Judge, (as Judge of Small’ 
Cause - cont: Rae Bareli, dated July 30,’ 
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"Mr. P.N, Chaudhuri, for the Aprlicant.. 
Judgment.—These are applications 
under. s. 25 of the Provincial Small Cause 
Courts Act (Nos. 101 and 102). I kave exa- 
mined therecords and heard the applicant's 
learned Counsel. In my opinion there is 
no substance in these revisions. It should 
be borne in mind that s. 25 af tae Small 
Cause Courts Act does not give any right of 
appeal on law orfact and the powers con- 
-ferred by the section are purely discre- 
tionary and not to be exercised anless it 
appears that some substantial injustice has 
resulted from the decree of the Court of 
Small Causes: See Raghuraj SingF v. Sahib 
Din (1). Inmy opinion no substantial in- 
justice is established in these cases, Hence 
I dismiss the applications. 


N. Applications dizmissed. 
(ji? Ind Cas. 470; 15060 319. 


ALLAHABAD HIGH COURT 
Civil Revision Application Nc 491 . 
of 1932 
February 1, 1933 
BAJPAT, J. 
KIROTI AND aANoTHER—DEFENDANTS 
—APPLICANTS 
versus ` 
BEHARI LAL—Puarntirr— 
OPPOSITE Party 

Civil Procedure Code (Act V of 1903), Sch. II, 
paras. 12,14, 15—Application for modifieation or re- 
miss 01 of award—Limitation—Limitatio= Act (IX of 
1908), Sch. T, Art. 158—Applicability of. 

An objection under para, 12 or para, 14 œŒ the Second 
Schedule to the Civil Procedure Code is different 
from an objection _under para. 15. Acticle 158, 
Limitation Act, applies only to objections under 
para. 15 where the application is to set aside the 
award completely, Where a prayer is œly for the 
modification or remission of the award, the prayer 
comes Within para. 12 or para. 14 and nueequently 
Art. 158 is not applicable. Appayya -. Venkata 
swami (1) and Hyder Saheb v. Giria Chettiar (2°, relied 


on 

C. R. Ap. against the decree of tae Munsif, 
Khurja, dated January 2, 1932. | 

Mr. Gopi Nath Kunzru, for tae Appli- 
cants, 


Mr. B. Malik, for the Opposite Party, 


Order.—Parties tothe presens revision 


agreed to refer the matter in dis- 
pute between them to arbitratbn. This 
submission was made after the suit had 
been filed inthe court below. Ths arbitra- 
tor-submitted a long award in which he 
‘says that the plaintiff had managed to get 
a. blank document from the- defendant 
which was scribed three years after, that 
the plaintiff's suit was absolutely frivolous 
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and that therefore in his opinion, the suit 
ought to be dismissed with costs, The 
award seems to end here and two small 
lines are drawn. 

Then there is another paragraph in 
which it is stated thut the arbitrator and 
the “hazrin jalsa” (Tam not in a position 
to unde:stand what this expression means) 
made aprayer to the court that Rs. 184 
should be decreed against the two defend- 
ants with certain ccnditions. Objecticns 
were filed to this award on behalf of the 
plaintiff. A rejoinder was filed on behalf 
of the defendant on January 2, 1932, (paper 
No. 102-C), in which amongst other things 
it was stated that the decision of the 
arbitrator allowing Rs. 184 to the plaintiff 
was outside the scope of 1eference and 
therefore that pa:t ofthe award should be 
ignored. When the time for deciding the 
objections filed by the plaintiff came, the 
plaintiff agreed to abide by a special oath 
administered to the defendant. The de- 
fendant took that oath and according to 
his statement the objections filed by the 
plaintiff were dismissed. The court belcw 
then proceeded to pass a decree in terms 
of the award and* incorporated in its 
decree the provisions regarding Rs. 164. 

In revision kefore me it is contended 
that the court below.was wrong in giving 
a decree io the plaintiff for a sum of 
Rs. 184 in respect of a matter which was 
not the subject-matter. of the suit and 
which was never referred to the arbitrator. 
It is also argued that the erbitator's 
decision on that point emounts only toa 
recommendation and not an award. I am 
not in agreement with this latter contention 
of Mr, Kunzru, because the mere fact 
that an arbitrator chocses to submit his 
opinicn in language, pclite and respectful, 
does nct. take his opinicn outside the 
category of anaward. On the cther point, 
however, a lot van kte said, Mr. Malik on 
behalf of the opposite party has argued 
that the arbitrator- was within his rights 
in giving a decision’ regarding the Rs. 184, 
Iam notin a position to adjudicate upon 
that point, because I have not had the 
benefit of the opinion of the court below on 
that point. Mr. Malik further contends 
that the application. of the defendant was 
filed morethan 10 days after the filing of 
the award, and consequently was barred 
by time under Arl. 158, Limitation Act, 
My view is that an Gbjection under para. 12 
or para, 14, Sch, II, Oivil Procedure Code, 
is something diflefent from an objection 
uncer para. 15, and Art. 198, applies only 
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to objections under para, 15, wheraxths 
application is to set aside the award-com,| 
pletely, Whe:e a prayer is only for tha, 
modification or the remission of the aw ded) 
the prayer comes within para. 12 or paratia}! 
and consequently Art. 153, is not appli¢= 
able. Iam supported in my view by-the- 
case of Appiyyav. Venkataswami (1), and 
the case of Hyder Saheb v. Giria Chettiar 
(2), The application of the defendant dated 
January 2, 1932, wag an application not-for 
setting aside the award but for ignoring: 
a portion of it and modifying it according- 
ly and is not barred by 10 days’ limi- 
tation prescribed in Art. 158. case 

The Court below has not considered that: 


l 


or not, and whether there is any forée. in. 
it or not. The coart below is the- best” 
Judge to adjudicate upon that paint. FOT] 
the above reasons, I set aside the decree- 
of the ccurt below and remand the case to. 
that court for decision according to the- 
observations contained in my judgment. 
Costs here and heretofore shall abide~-the 
event, KETE 

N. Case remanded, ~- 

(i) 47 Ind. Oas. 597; ATR 1919 Mad, 877; (1918): 
M WN 477; 24M LT 102;8L W 171. 

(2) 19 Ind. Cas. 496. 

(3) 134 Ind. Oas. 3); AI R 1932 All, 
Rul. (1931) All. 798; (1931) A L J 906, 


763. “Ind; - 





__ LAHORE HIGH COURT: 
Miscellaneous First Civil Appeal No. 712" 
992 > 


of 1 
June 29, 1933 
DALIP SINGH, J. 
MEWA SINGH—DErENDANT— 
APPELLANT. ' 
VETSUS oe ae 
SINGH—Ptantigr— - -- 
_ _ RESPONDENT. a 
Dəcree —Preliminary deeree moLifizd by conpromise _ 
—F creutability. ‘ ee 
T 1 tinal dasraa_ wis bJ oa ta modification— 
in the p eliminary desree by a compronisea entered — 
iato: by tizpirties ail asnpsel; eil incorporat-— 
ed by court ia tha finaldesras:  . a ere 
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fons, : a 
, Meld, that.dg)a decree is ons instrument ant 
cannot be Dartidlly good and partially bad nor cau 
it .be ailimatically modifisd, the modified decree, . 
ig np longér sxécutable. Spe a Ae 
Mis, F,,0%-A. from an order of (ha Senior - 
Sub-Judge, Gujranwala, dated i May :2, « 
1932. Wabi. Rear r 
| Mr. Mir Chand, fcr tke’ Appel 
lanto =; E an d 


Mr. M--G-Batra, for the Respondent. 

Judgmént:—It appears that the pre- 
liminarydeG@ree on which the present final 
decree ‘sought to be executed was based 
was modifiéd) by a compromise entered 
intoin appeal by the parties and accepted 
and incorporated in a decree by the High 
Court. -Learned Counsel for the appellant 
contends_fhat the final decree is no longer 
éxecutable—and afresh final decree must 
be obtained änd cites Ram Ditta v. Marru 
(1) which-supports him. The learned Coun- 
gel for Téspondent contends thatas the pre- 
liminary-deeree was only partially modi- 
fied, the fmal decree must be taken to be 
eutcmaticeally- modified to incorporate the 
new preliminary decree. 

No autherity is cited for this proposition 
end it- doéa “not seem correct to me for 
a decree -is-one instrument and cannot 
be partially good and partially bad nor 
ean it be automatically modified. I there- 
fore hold’ “that the decree is no longer 
executable-and accept the appeal and 
dismiss’ ‘the application for execution. No 
order as—to-costs. 

cor ‘Appeal accepted. ` 
1926 Lab. 631; 27 PL 


WENG o 
(1493 Ind, Gas, 831; AIR 
R 180. 


CALGUTTA HIGH COURT 
Civil Appeal No. 91 of 1932 
| July 15, 1982 
--GUHA AND BARTLEY, JJ 
D.N. CHATTERJEE & UO.—APPELLANTS 
Sia versus 
RAJ KUMAR MANDAL AND OTAERS— 
777. RESPONDENTS 
Provincial Insolvency Act (V> of 1920 s. 51— 
Creditors’ application—Assets realised in execution 
sale— Dismissal -af application — Fresh application for 





` adjudication—Whether continuation of prior applica- 
. tion— Assets, if canbe treated asassets under second 
- application—Applicability of s. 51. a 


A certain_creditor applied that his debtor be 
The application was ad- 
mitted and an-interim Receiver was appointed. 


= The creditor-them applied for stay of asale in exe- 


cution of the money decree that had been obtained 
by another_creditor. It was ordered that the sale 
should take_-plece - but that the amount: realized 
credit ofthe In- 


solvency Court-until further orders, This order was 


“508 
- kompliet: vith but ultimately the. creditors? applica- 
tion -for adjudidetion: :of the- debtor -.a3'-ingolvent-was 
@ismiissed:- A.- fresh application was —made by the 
creditor and it was followed bya petilion to the 
®ourt for. ‘withholding payment of themoney lying 
Jo the credit, of the court, in the previous:ineolvency 
case: 

Held, that the second application for adjudication 
“Gould not be`-treatėd -to be a> continuation of- the 
proceeding which came to an end by the dismissal 
of the previous application, and that the assets 
zealized.,in the.execution case were asseta realised 
in’ the “course “of an éxëcutión before the date ofthe 
Ppplication; “and” that- s. 5i, Provincial--- _Iusolvency 
Aah, did hot apply.. totheecase. - 

Appeal. «against original ` order of -the 
District: anus Hoogly, “dated - J auuary . 28, 


1932. 


` Messrs. Tangané Chandra Guha, “Nanda 
Gopal Banérjea and Narendra Nath Baner- 
Jea, for the Appellants. -. - 

Messrs. Basak and: Baidyanath Banerjee, 
‘for the- Respondents: 4 


“Guha, J.—The “only. question arising fot 
emsideration, in -this appeal is whether the 
restriction. of - the rights of creditors as 
‘contemplated by s. 51, Provincial ` ‘Insol- 
‘Vency Act, was applicable i in favour of the 


-appellant Akshoy., Kumar Chatterjea, re- 


presenting .the firm of Messrs. D. N: 
‘Qhatterjee and Co., who as a creditor, has 
applied for the adjudication, edt one Atul 

risto Nath as-an- insolvent. The facts 
Jeading up. to the order made by the 
Jearned: District Jadge -of Hooghly on 
January 28, 1932 | ageinst ‘which this appeal 
is directed, may be briefly referred to, so far 
, 85) they are relevant, for the purpose of the 
appeal before us. The appellent applied 
to the court for an order of adjudication on 
February 26, 1929--Onthe admission of 
the petition for adjudication and the ap- 
pointment ofa’ Receiver iñ insolvelicy there 
wasan application by the, -appellant, on- 
August 12, 1929, for staying ‘sale in M. 
Execution Case No. 94 f` the 1929 of the 
Second” Subordinate Judge's: . Court: at 
Hooghly. This was an ‘execution case 


arising out ‘ofa decree. passed against the’ 


| insolvent, and the” decree- holder was one 
Raj ‘Kumar Hari Das Mandal, who was one 
of t the creditors. mentioned in’ the: applica- 
tion for adjudication. 

“Ib appears that the court Diana. after 
` hearing the Pleader. for-the: -appellant as 
“also, the, Pleader . for ;-the creditors “Raj, 
Kumar Heri. ‘Das Mandal. and others that 
‘the execution cdse was to proceed -andid 
saló, was. ‘to bé held; but that the- money 
irealized. in.the- execution : case was to be 
-keptin deposit to: the, credit ‘ofthe In- 
‘gdlven¢y: Court, until- further- orders: This 
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order. was; made. on August 24, 1929; and 
intimation. was in. due course ‘sent, $0: the 
executing Court: -On October 9, 1931,. the 
application for an ‘ order of adjudication, 
made by the eppellantin this court, was 
dismissed on the ground that there was 
violation of the provisions s. 19 (3), .Pro- 
vincial Insolvency Act, relating to the 
seivice of notices, as also. for. the creason 
that the petition for adjudication was dé- 
fective, as. there was -no compliance. with 
the provisions of 6.:13 (2) (a) ofthe Acti 
A, fresh application. was ‘made by the ap- 
pellant.. Akshoy Kumar.Chaftterjee repre- 


senting ihe: firm of- Messrs.. D. :- N, 
Chatterjee and, Co.,. for an ordet of 
adjudication. This: application was filed 


in court-on November 25, 1931, and it was 

followed by, a petition ‘to. the court for 

withholding payment of the money lying 

tọ, the credit of the court in Insolvency. 

Case No. 91 of 1929., That was. the insol- . 
vency case which. was started-on- the 

application. made by the. appellant on- 
“February 26, 1929, and which was ultimate- 

ly dismissed ` on October 9, 1931. The 

learned District Judge's order on the prayer 

made by the petitioners was that. the 

amount in deposit was to be withheld. for 

the’ present and the order as, recorded on 

December-15, 1931, indicates that the. other. 

creditors. might appear and move for having 

that order set aside. 

Information was given. of this order. “pas- 
sed by the learned District Judge to the 
Subordinate Judge, Second Court, “Hooghly: N 
On January 8, 1932, creditor No. 1 appear- 
ed, and filed a petition praying for. an 
order vacating the‘order withholding 
payment of money which was-made by the 
learned Judge on December . 15, 1931. On 
the prayer made, on this petition filed on 
January 8, 1932, the learned District Judge 
made an order aguinst -which the appeal 
to this court is directed. The objection 
of the creditor No. 1 was allowed, and an 
order withholding payment of the money 
lying in deposit was vacated by the learn- 
ed District Judge. On a plain reading of 
the provisions contained in s. 51, Provincial 
Insolveney Act,-it was incumbent upon the 
appellant to make ` out ‘that the moneys 
which he asked the court exercising 
jurisdiction under the Provincial Ingolvency 
Act to withhold were :assets realized in - 


. the course, of .execution by-.sale “after the 


date of. admission of the petition: filed’ by- 
him for ‘adjndging ‘Atual Kristo Náthás; 
insolxeng, This petition was admitted By. 
the learned District: Judge” on. "Novem: 


$ 


(g 
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ber 25, 1931, and the assets were realized 
in course of an execution by-sale—long 
“before that date. On this ground alone 
the appellant was altogether out of - court: 
and could not be heard to say that the 
provisions contained in s. 51, -Provincial 
Insolvency Act, could come to his aid, and 
could be availed of by himin any way, 
_It has been strenuously contendéd. before 
us that the proceeding now pending before 
the District Judge is merely a continua-' 
‘tion of the previous proceeding, started on 
the application of the appellant, filed. in 
court on February 26,1929, and which ap-' 
Pranga came to be dismissed on October 9, 
31. ; A 8 


` This position is taken up in spite of the 
fact that the previous application. for ad- 
judication was rejected. It is not ‘possible 
to accept the contention of the appellant 
in this behalf; and we are clearly of opinion 
that the proceeding now pending before 


the learned District Judge was a fresh pro- ` 


ceeding, started on the application of the 
appellant filed on November 25, 1931, and 
it could not be treated to bs one in contin- 
nuation of the p:oceeding which came to 
an end by the dismissal of the application 
for an order of adjudication made on 
February 26, 1928. ‘The assets to which 
the order of the District Judge passéd on 
January 28, 1932, relates were undoubtedly 
assets realized in the course of an execu- 
tion by sale before the date of the said 
application. We aré not further prepared 
to introduce complication in the matter 
of dealing with a simple question involved 
in the case before us, by adverting to 
the attitude of the creditor No. 1 who 
opposed the application of the appellant 
praying for withholding the money by the 
Insolvency Court. Weare further of opi- 
opinion that the fact that ihe money was 
held in deposit to the credit of the 
Insolvency Court did not improve the case 
of the appellant in any way, seeing that the 
material date was November 25, 1931, long 
before which the money was iealized by 
sale ‘in execution. The District Judge 
exercising jurisdiction under the Provincial 
Insolvency Act, by virtue of the application 
filed on November 25, 1931, was not,under the 
Jaw, competent to deal with the money in 
deposit, in any way other than one in 
which it has been dealt with by him. In 
the above view of the case, the appeal fails 
and it is dismissed. The order of the court 
_ below is affirmed. The respondents are 
entitled to their costs inthis appeal. The 
hearing. fee is assessed at 
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mohurs- ~The Rule issued by this court 

in @onnéstion with this appsal stands dis- 

charged. -, oo ee Sas 
Bartley, J.—I agree. ak at tae hy 
NA. Appeal dismissed;: 
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_ LAHORE HIGH COURT `. 
Qivil Reference No. 25 of 1932 
2a June 23, 1933 

-- -JAT LAL AND MONROE, JJ. A 
In the matter of ASSESSMENT or : .- 
KANGRA VALLEY ESTATE Oo. Lop., : 
ne LAHORE Hin BES 
Income Tax Act (XI of 1922), s. 63  (2),—Ap- 

plication under s. 66 (2)—Duty ef Commissioner. 
Under the rules regarding applications under 
s 66(2), Income Tax Act, it is theduty of the 
Commissioner to settle the case in its final form only 
if no suggestion, addition or amendment is received 
by him within fourteen days, but if a question 
does arise in the statement ofthe case itis clearly, 
from the wording of r. 12 of the rules, his duty to 
decide whether he and the assessea are able or 


unable to agree. i 4 
O. Ref. from the decision of the Com- 


: missioner. -òf Income-tax, Punjab, Delhi, 
“and North-West Frontier Provinces, dated 


b 


July 14, 1932. 
Messrs. Badri Das and Sohan Lal, for 
the Assessee. 
Mr. JIN. Aggarwal, 
sioner of Income-tax. F 
Order.=This is a reference to this court; 
by the Commissioner of Income-tax under 
s. 66 (3) of the Income-tax Act, XI of 1922. 


for the Commis- 


‘The Commissioner of Income-tax prepared 


a draft statement of the case and sent ib 


‘to Rai Bahadur Bakhshi Sohan Lal: On. 


July 4, 1932, Bakhshi; Sohan Lal wrote 
a letter to.the Commissioner pointing out 
that certain. facts had not been fully 
stated, setting out those facts and point- 
ing out that certain documents had been 
produced and to these documents there was. - 
no reference in the statement of the case © 
prepared by the Commissioner. Under the » 
rules regarding applications under the , 
‘above mentioned section, it is the, duty 
of the Commissioner to 
case in its final form only if no, sugges- 
tion, addition or amendment, is received 
by him within fourteen days, but, if, a. 


question-does arise in the statement of 

the case itis clearly from the wording ofs: 
12 his duty to decidë whether. he -and... 
the assessee are able or: unable to agree, . 
If they are, able to agree of course no.: 


r. 


difficulty arises, and provisions are made 
by the rule of what should happen if they. 
aré unable to agree. ; es 4 


settle. - the; < 


rx 
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Instead of carrying out the instructions 
contained in r. 12, the Commissioner in this 
case settled:the. case in its final form 
without regard tothe points raised in the 
letter of July 4, 1932, and so far as 
the information before us is, wilhout any 
further communication to Rai Bahadur 
Bakhsi Sohan Lal. In these circumstances 
no course is open 'to us but to send the 
case back to the Commissioner in order 
that he may comply with rr. 11 and 12 
of the rules regarding the applications, 
and. this we do, awarding to the asses- 
see Rs..32, costs of to-day, -irrespective of 
the final result of this reference. : 
VeN, > Case sent back. 


. MADRAS HIGH COURT 
Civil Revision Petitions Nos. 921 of 1931 
A and 231 of 1930 
. August 30, 1933 
MADHAVAN NAIR, J. 
PYDA RAMAKRISHNAYYA GARU 
AND ANOTAER— PLAINTIFFS—PETITIONERS 


. VETSUS 

KUCHIPUDI NAGANNA AND GTARRS— 

. DEFENDANTS RESPONDENTS 

` Madras Estates Land Act ‘I of 1905), s3. 189, 192— 
Jurisdiction of Revenue Court to hear suits under 
0. XXI, r. 63, Civil Procedure Code ` 

Under s- 189 of the Madras "states Land Act, the 
Revenue Oourt has no jurisdiclicn 10 enterlain a 
suit under O. XXI, r 63, Civil Proceaure Code, 
arising’ cut of a claim preferred in a summary suit 
filed under the said Act. S-ction 192 of 
deals with procedure, it docs not extend the juris- 
diction conferred upon Revenue Courts by 8. 189. 
Batchu China Venkatarayadu v. Maharajaof Pitha- 
puram (|), explained, Balijepalli Ramakoti Surya- 
narayana v. Ramachandrudu (2', referred to. 


Civ. Rev. Pets. against the orders of 
the Court of the Deputy Collector, Kovvur 
Division, dated January 30, 1931 and 
October 11, 1929 respectively and pass- 
ed on the unregistered plaint of 1931, and 
in M. P. No. 29 of 1929 in E. P. No. 75 of 
1929. in S.S. No. 100 of 1926, respectively. 

Mr..P. Somasundaram, for the Petitioner, 

Mr. K. Venkataramaraju; for the Res- 
pondents, 

Judgment. - This. is a petilion to revise 
the order ofthe Deputy Collector of Kovvar 
returning the plaint filed by the petitioners 
in the Revenue Court. for presentation 
before a Civil Court having. jurisdiction. 

The-facts are briefly these. In Summary 
Suit No. 100 of 1926 the petitioners obtained 
a decree against the patiadar holding lands 
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under Patta No, 125 of the village of 
Annadevarapeta. A portion of the lands 
had come intothe hands of the first respond- 
ent by purchase on June 6, 1929. In exe- 
cution of their decree the petitioners at- 
tached these lands and then the first res- 
pondent put in a claim petition objecting 
to the attachment under O. XXI, r. 58, 
Civil Procedure Vode. The first respond- 
ent’s claim after enquiry was allowed by 
the Revenue Court on October 11, 1929. 
Before the expiry of a year from that date 
the petitioners tiled a suit under O. XXI, 
T. 63, Civil Procedure Code, for the estab- 
lishment of their claim to the property in 
dispute. This suit was filed before the 
Revenue Court. Objection was taken that 
under s. 189 of the Madras Estates Land Act, 
the Revenue Court has no jurisdiction to 
entertain suits of this nature and that the 
plaint should be presented before a Civil 
Court. This objection was upheld by 
the Deputy Collector and he returned the 
plaint for presentation before a Civil Court 
having jurisdiction. The ‘present Civil 
Revision Petition is to revise this order of 
the Deputy Collector. 

The section of the Madras Estates Land 
Act which gives jurisdiction to the Revenue 
Court to hear applications and suits is 
s. 189.. Under cl. (1) of that section: “a 

“A. Collector er other Revenue Offer specially 
anthorised under this Act shall hear and determine 
asa Revenue Court all suits and applications of the 
nature specified in ‘Parts ‘A’ and ‘B’ of the schedule 
and no Civil Qourt in the exercise of its original 
jurisdiction shall take cognisance of any dispute or 


matter in respect of which such suit or application 
might be brought or made’. ` 


It is conceded that a suit like the present 
one toeslablish the right to attach property. 
isnot included in Part‘A’ of the Schedule 
which specifies the suits triable by the 
What is argued on be- 
half of the petitioners is that s, 189 only 
lays down a bar on the Civil Courts against 
trying the suits mentioned in Sch. A and. 
does not say that these are the only suits: 
that can be tried by >the Revenue Courts.’ 
In support of this contention reliance is 
placed on s. 192 ofthe Act. Under this. 
section the provisions of the Code of Civil 


-’ Procedure excepting afew are made appli- 


cableto proceedings under the Madras Es- 
tates Land Act. Under cl. (a) of the sec- 
tion the provisions of O. XXI excepting a 
few rules, rr: 83, 89 and 91, apply to proceed- 
ings in exesution of rent decrees. Ib was 
held in Butchu China Venkatarayadu 
v. Maharaja of Pittapwram (1) that a claim 

(|) 19; Ind. Cas, 663: 51 M774; 27 L W 133; 54 M 
L J 138; (1928) MW N 52; A IR 1928 Mad. 360, 
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petition under Ó. XX1, r. 58, of the Civil 

Procedure Code can be entertained ing 
Revenue Court in proceedings in exectition 
ofa rent decree in such courts when such 
decree is not in the nature of a mortgage- 
decree but onlya money decree: See also! 
Balijepalli Ramakoti Suryanarayana v. 
Ramachandrudu (2). An application under 
0, XXI, 1. 58 is not mentioned specifically 
as one of the applications triable by the 
Revenue Court in s. 189, Part-B of the 
Schedule. Mr. Somasundaram argues by 
analogy that if a Revenue’ Court can 
entertain an application which does not 
fall within the applications mentioned in 
Part B of the Schedule, itcan also hear a 
suit though that particular suit is 
not mentioned in Part ‘A’ of the Sc 
a suit triable by the Revenue Court. This 
argument is based upon a confusion between 
the scope of s. 189and s. 192 of the Estates 
Land Act and cannot be accepted. The 
section that confers jurisdicticn on the 
Revenue Court to hear suits and applications 
is s. 189; and suits and applications which 
a Revenue Court can hear and determine 
are specified in Parts ‘A’ and ‘B’ of the 
Schedule. Section 192 of the Estates Land 
Act has nothing to do with the jurisdic- 


tion of a court to hear and determine appli- , 


cations. It relates to procedure. 
down what procedure shall “be 
ed by a Revenue Court under the 
Estates Land Act in hearing and 
determining suits, applications etc., which 
it has jurisdiction to hear and determine. 
That section does not in any way enlarge 
the scope of the jurisdiction conferred upon 
the Revenue Court under s.189. It simply 
deals with the procedure tobe followed by 
the Revenue Court and does nothing more. 
As contemplated by the Estates Land Act, 
an application under O. XXI, r. 58 Civil 
Procedure Code, is not a substantive appli- 
cation like the applications ` mentioned in 
Part: ‘B’ of.the Schedule -but it isonly a 
provision relating to procedure which 
should be followed when the Revenue Court. 
has to hear and determine suits, appeals or 
other proceedings under the Act. I-do not 
think that the decision in Batchu China 
Venkatarayudu v. Maharaja of Pittapuran 
(1) can be understood as an authority for 
holding that by force ofs. 192 of the Es- 
tates Land Act, an application not included 
in the list of applications mentioned in 
Part ‘B’ of the Schedule is made triable by 

(2) 139 Ind. Oas, 452; 37L W 655; Ind. Rul. 
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In my opinion that 
section doés not extend the jurisdiction to 
hear arid—determine suits and applications 
conferred “ipon the Revenue Court by s. 189 

‘of the Madras Estates Land Act. -This 
argument. should tharefore be overruled, ° 

The next argument is ‘that s 


ote 


a Revenue ‘Court. 


ince a suit 
under O,-XXI, r. 63, Civil Procedure Code, 
is only a-continuation of a proceeding under 
O. XXI, r. 58, Civil Procedure Code, accord- 
ing to certain decisions, a Revenue Court 
which can entertain an application under 
O. XXI, r. 58, on general principles may be 
said to have jurisdiction also to try 4 suit 
under Q. XXI, r. 63. The reply given to 
the first argument is asufficient answer to 
this also, Whatever be the nature of the 
present suit, since the present suit admit- 
tedly is not included in Part ‘A’ of the 
Schedule as one of the suits triable by the 
Deputy Collector, the Revenue Court can ob- 
viously havê no jurisdiction to hear it.- It 
therefore follows that the plaint was rightly 
returned by the Deputy Collector for pre- 
sentation to a Civil Court having jurisdic- 
tion. ; 

The Oivil Revision iPetition isa 

dismissed with costs. 
Civ. Rev. Pet. No. 231 of 1930. 

This petition is to revise the order, of the 
Deputy Collector allowing the objection of 
the first’ respondent to the attachment of 
the portion of the land under Patta No. 195 
purchased by him. As the petitioners have 
aremedy by way ofa suit and as the suit 
has been-filed in time there is no point in: 
proceeding-with this petition.’ This petition 
is therefore dismissed but without costs, ' 

AL i Petitions dismissed. 


ecordingly 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 
Criminal Revision Application No. 113 
of 1933 
_ May 31, 1933 
` Nryoar, A. J.C. 
MAHABIRPRASAD BHAGWANDIN 
AND OTHERS—APPLICANTS 
: versus . = h 
PITAMBER PRASAD AND OTHERS 
—NON-APPLIJANTS | a 
Criminal Procedure Code (Act, V of 1898), ss. 183, 
187, 189 A—Conditional order passed under s. 138— 
Opposite party appearing and denying right—Pro- 
cedure to be followed—C- P. Municipalities Act (II. 
of 1922), s. 38—Absence of inclusion of disputed road 
in Municipal jamabandi—Whether negatives plea of 
road being public road, i 


pen 


602 


Where na Magistrate passed a conditional order 

under s 133, Criminal Procedure Coda, requiring 
the.-persons against whom a complaint had been 
made to remove certain wire-fencing {from the road, 
‘or to show cause, and they appeared and denied the 
existencs, of the road and of the right of-the public 
over it by user, and the Magistrate considered the 
evidence produced by either side and came to the 
conclusion that the public had acquired a right 
ovet the strip cf land alleged to be the road and 
made his conditional ‘order for tbe removal of the 
wire-fencing absolute : 
_ Held, that the Magistrate's procedure was irregular 
as the persons against whom the conditional order 
‘was passed appeared in court and denied the ex- 
‘iatence of the road or of the right of the public in 
respect of it, the Magistrate ought to have proceeded 
‘under s. 139 A instead of u: der s. 137, as he did. 

‘Under'‘s, 139-A, Criminal Procedure Code, the 
Magistrate has first to deter-mine whether the 
claim put forward by the persons against whom 
a conditional order was made is bona fide or a 
mere pretence, and it is only when the Magis- 
trate is of, opinion that the {claim is not bone 
‘fide, but a pretence, that he should proceed. to 
pass final order. -Under the section all that the 

legistrate has to do is’ to.determine whether the 
evidence put forward is reliable enough to show that 
the claim is advanced in good faith. Unless the 
Magistrate comes to a definite finding in this behalf 
che cannot proceed to act under s, 137 or s. 138, Orimi- 
nal Procedure Code. All that the Magistrate has 
to gatisfy’ himself about is that the evidence put 
forward is not false. It is possible that-the “Civil 
Court -may not consider the evidence as sufficient 
to substantiate the existence of the private road in 
the Jand, but such a finding can only be delivered 
by the Civil Court, not by the Magistrate. If 
he finds any reason to enable him to treat the evi- 
dénce-as false, then alone he has power to continue 
the:proceedings. The Magistrate has, therefore, to 
consider: the evidence solely from the point of view 
of the person who produces it and find whether the 
evidence considered et parte is genuiné and tends 
prima facie to support the existence of the private 
right :or the non-existence of any public. right as 
urged by the party. If the Magistrate finds that the 
evidence is reliable it ousts his jurisdistion. Mani- 
pur Dey v. Bidhu Bhusan (1), Raghunath Upadhia 
v Emperor (2), Thakur Sao v Abdul Aziz (3) and 
Munna Lal v. Emperor (4), relied on. 

Under s. 33 of the O. P. Municipalities Act, 1922, 
all public streets vest in the Municipal Committee; 
consequently, the absence of the inclusion of the 
disputed road in the Municipal jamadandi is prima 
facie good evidence which tends. to. negative the 
plea that the road is a public read. 


Cr. Ref. made by the Sessions’ Judge, 
Chhindwara, recommending tha reversal 
order passed by the Megistrate, First Class, 
Chhindwara, in Cr. Case No. 11 of 1932, 
dated January 12, 1933. 

Messrs. W. R. Puranik .and Lokras, for 
the Applicants, ane 

Mr. H. Verma, for the Non- Applicants. 


. Order.—This: case arises on a reference 
made “under s. 438, Qriminal Procedure 
Code, by the Sessions: Judge, Chhindwara,. 
‘yegommmending the: reversal of an’ order 
passed < bys.>the>-Magistrate, . Firat. Class, 
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Obhindwara, in a proceeding under s, 133, 
Oriminal Procedure Code. 

On August 13, 1932, Pitamber Frasad 
and ten others lodged a complaint’in the 
Court of the Magistrate, First Olass, Chhind- 


“wara, against Mahabir Prasad and two 


others, stating that the latter party had 
caused unlawful obstruction to a publio 
road passing through Khasra No. 238-4 bv 
erecting a wire-fencing across it, and prayed 
for the removal of the said obstruction. 
The Magistrate passed a conditional order 
under s, 133, Criminal Procedure Code, on 
August 19, 1932, requiring the persons 
against whom ‘the complaint was made to 
remove the wire-fencing from the road 
within a week or to show cause. They 
‘appeared in court and filed a written state- 
ment on August 27, 1932, in which “they 
admitted the erection of wire-fencing, but 
denied that there was any road passing 
through Khasra No. 238-4 or that the public 
had acquired any right of user. The learned 
Magistrate considered the evidence produc- 
ed by either side and came to the con- 
clusion that the public had acquired a 
right over the strip of land alleged to be 
the road and made his conditional order for 
the removal of the wire-fencing absolute on 
January 12, 1933. j 
“It appears to me clear that the learned | 
Magistrate’s procedure was irregular as the 
persons against whom the conditional-order 
was passed appeared in court and denied 
the ‘existence of the road or of the right of 
the public in respect of it, the learned Magis- 
trate ought to have proceeded under s. 139- 
A instead of s. 137, as he apparently did. 
By s. 139-A the Legislature has crystallised’ 
the view in Manipur Dey v. Bidhu Bhusan 


3), that the Magistrate has first to deter- 


mine whether the claim put forward by the 
persons against whom a conditional “order 
was made is bona fide ora mere pretence 
and that it is only when the Magistrate is of 
opinion that the claim is not bona fide, but’ 
a pretence, that he should proceed to pass 
final order. Under the section all that the, 
Magistrate has to do is to determine whe-. 
ther the evidence put forward is reliable‘ 
enough to show that the claim is advanced’ 
in good faith. Unless the Magistrate comes’ 
to a definite finding in this behalf hé cannot’ 
proceed to act under s. 137 or 138, Criminal 
Procedure ‘Code. All that the Magistrate’: 
has to satisfy himself about is that the’ ` 
evidence put forward is not false. It is, 
possible that the Civil Court may nol con-- 
(11°26-Ind. Cas, 146; 42 0.158; 18 O WN 1086;-15. 
Or L569. °° 2 °° ee. we tee eS eS 


a 
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sider the evidence as sufficient to gub- 
stantiate ‘the existence of the private road 
in the land, but-such a finding -can only 
-ia'ucliveed by the Civil Court,. net by 
the Magistrate. The. Magistrate has 
Simply to satisfy himself . that there is 
no’ reason to think that the..evidenre is 
false. If he finds any reason io enable 
him to treat the evidence as false 
then alone he has power. to continue the 
proceedings. The Magistrate has, therefore, 
to consider the evidence solely from the 
point of view of the person who produces 
it-and- find whether the evidence considered 
éx parte is genuine and tends prima facie 
fo- support the existence-of the private right 
or the non-existence of any public right as 
urged by the party. Ifthe Magistrate ñnds 
that the -evidence is. reliable it ouste his 
jurisdiction, as has been held in a series 
of cases. See Raghunath Upadhia v. Em- 
peror (2). Thakur Sao v. Abdul Aziz (8) 
and Munna -Lal v. Emperor (4). 

` -It appears- thats. 139-A escaped the 
attention of the learned. Magistrate alto- 
gether. In his order-the learned Magistrate 
states the ‘result of the examination of docui. 
mentary evidence in these words :— 

‘The documents filed show that the land which 
has been fenced by the non-applicantea is recorded 
in their names, Except in the .khasra and copy 
of the map filed by the applicants (these are recent 
documents) the jamabandi and the map preparad at 
tha time of-the settlement the road in dispute has 
not been shown in the Government records. The 
map dated -December 8, 1926, filed by the applicants 
shows “the existence of the road; while the sale 
deed filed by the non applicants and which is dated 
August 11, 1912, makes no mention of this road. 
& far as the documentary evidence goes it is clear 
that the road did-not exist or at least ib was not 
recorded in the year 1915-16 when the settlement of 
this district was ‘completed. It was after this that the 
road came into existence.” : 

Ib: is apparent, however, from this con- 
clusion that He believed the evidence adduc- 
ed, by ` Mahabir «Prasad and others reliable 
enough” to show the absence of any road 


before the year 1915-16. The next question: 


to. which he ‘ought to have addressed him- 
self was ‘whether there was any evidence 


on: their side’ to establish the non-existence: 


of: the road éven after 1915-16. On this. 
point. thé evidence. relied on consisted. of 
the "certified copies of khasras for five years 
TOM. 1923-24 $0 1927-28, and for the period. 
hetween..1928-29 and. 1931- -32, a8 als) the. 
Municipal jamabandi for 1931- 32, . None of ; 
-(2)'86.Ind. Qas, 809; 23 A LJ 187;-A1 R 1925 AI 
31a; 26. Or b J 873.. : 
È) 91 Ind: Oas. 41; 4 Pat 765; 27 Cri Ld 9; 7 Pet L: 
T: 130; -A I R1928 Pat 170. - 
93 Ind, Ods. 697; 24 A L J 361; 27 ‘Cr, BI 473; 
RTA T3 Orj AT R 1926 All. 900, = 
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these documents contains anything to show 
the existence of any road. Moreover, there 
was ‘the evidence thet the President ofthe 
Municipal Committee, Rao Bahadur Mathu- 
ra '!Prasad, and the Municipal- Committee 
accorded their sanction to the building of 
a wall across this ‘strip of land which is 
claimed by the applicant party as a public 
road. ‘ Finally there is the testimony of the 
Municipal Secretary (P. W. No. 1) to show 
that the Municipal Committee*never claim- 
ed the land as its own, but that it intended 
to acquire the site. It must be noticed 
that under s. 38 ofthe C. P. Municipalities 
Act, 1922, all public streets vest in the 
Municipal Committee; consequently the 
absence ‘of the inclusion of the disputed 
road in the Municipal jamabandi is prima: 
facie good evidence which tends to nega~ 
tive the. Plea thas the road is a public 
Toad. ; 

Perusal of this evidence set out ‘above’ 
Ieaves no manner of doubt that it is 
reliable evidence in the sense that it is: 
not merely faked to bolster up a false claim, 
and this is sufficient to oust the jurisdiction 
.of - Magistrate and to put a stop to ‘the: mi 
ceedings. - 

For the foregoing reasons I T the 
réference and seb aside the order passed by: 
the Magistrate on January 12, 1932, and. 
direct that he shali stay proceedings until 
the matter in dispute has been decided by. 
a competent Civil Court. The learned: 
Magistrate will stay proceedings for such’ 
time as he thinks reasonable: ` 

Ne Reference accepted. 





CALCUTTA HIGH COURT g 
Civil Appeal No. 33L'of 1931 7 
January 19, 1933 KA ae 

MITTER AND M. GL Grose, JJ. ¢ 
Srimati BALKISH BIBI AND “OTHERS, 
: DeCRER- HOLDERS— APPELLANTS, | Kan 


versus * . f 
FARIDAL ALAM ayp ANOTHER =“ 
JUDGMENT-DEBTORS—RESPO NDENT 3: 

Bengal Lind Revznue Sales Act (XE of 18591, s: Sh 
—Sale held when’ there were no arrears—Whether < 
asale under the Act—S. 34, when applies. x) + <> +f 
A -sale held whara there -is no arrear’ ofr revenue | 
is mob .a bale under the. provisions of Beùgal 

Land Revenue Siles Act ‘To‘such a sala tho Act? 

cannot apply; and the -` pecial limitation ‘provided by 

8. 34° of thetAct for the execution of | ‘the: derree, 

does .,not . Evon such sales. It is. only; 

when .a sale. is ‘held under. the” Act and ~an: 

‘ execution ‘of. a` decrees ‘setting’ 


aside such. a sale is .made, that s8 3b applies, 


: Hakim Mohammad Idris ve Lachman -Das- -(3), relied. 


on, Sreemunt Lall: Ghose v Bhamy Somduri ^ 


Dae 
= (4)rdistinguished, eae “ore 3 ‘3 
is ge ee 
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Civ.. App. ‘against original. order of the 
Firat Court Sub-Judge, Chittagong, dated 


April 18, 1931, 


Messrs. Narendra Kumar Das and Bhup- 
endra Kumar Das, for the Appellants. 

Mr. Chandra Sekhar Sen, for the Raspon- 
dents. 

Mitter, J.—The question raised by this 
appeal turns on the construction of ss, 33 
and 34, Revenue Sales Act—Act XI of 1859, 
It appears that the property of the ap- 
pellants before us was sold at what pur- 
ports to be a revenue sale under Act XI 


-of 1859, A suit was brought by fhe ap- 


pellants for setting aside that sale which 
was in respect of a tenure to which the 
combined provisions of Act XI of 1859 
and Act VII of J858 of the Bengal Council 
were applicable. The suit 
resulted in a decree by the High Court in 
favour of the appellants—a decree sett- 
ing aside the sale. The High Court was 
of opinion that the sale was altogether 
without jurisdiction as there was no ar- 
rears of revenue due from the appel- 
The Judges were of opinion that 
the case was governed by the decision of 
their Lordships of the Judicial Commit- 
tes in the case of Haji Buksh Elahi v. 
Durlav Chandra Kar (1) and that the 
sale was premature and, as has already 
been stated, without jurisdiction and liable 
to be sat aside. After this decision of the 
High Court which is dated August 23, 
1928, there was an application for execu- 
tion of the decree of the High Court which 
directed not only the setting aside of the 
sale but declared that the plaintiffs, the 
appellants, would be, entitled to recover 
possession of the properties if they- had 
been dispossessed. 

The present application for execution out 
of which this appeal arises was filed befora 
the court of the Subordinate Judge at 
Chittagong on November 24, 193). To 
this application the present respondents 
objected on the ground that the applica- 
tion for execution was barred under the 
provisions of s. 3t, Act XI of 1859, it not 
having been filed within six months as is 
provided for in that section. The objec- 
tion prevailed with the learned Subor- 
dinate Judge. of the court below and he 
came to the conclusion that the epplica- 
tion for execution having 
beyond the statutory period as is provided 


(1) 16 Ind, Cas 82}: 39 O 981; 39 IA 177;160 W 
N 842,23 ML J 206; 12M LT 335; (1912) MW N 
3005; 14 Bom L R 1083; 10 ALJ 
620 {P C). 
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under s. 34 it was cleary time-barred. He 
dismissed the execution case. Against . 
this order the present appeal -has been 
brought by the decree-holders and it has 
been contended on their hehalf that the 
provisions of s. 34,"Act XE of 1859, are 
not attracted to the facts of this case see- 
ing that the sale was not under Act XI 
of 1859 but it wes held in a case where 
there had been no arrears of revenue ate 
cording to the findings of the highest Court 
of Appeal in India, It is argued that by 
the express terms of s. 34, the section 
applies ifthe sale is made under the Act 
and the sale in the present case is not 
under the Act as on the findings there was 
no arrears of revenue. This view is sup- 
ported by the decision of their Lordships 
of the Judicial Committee of the Privy 
Council in the case of Balkishen. Das v. 
Simpson (2), where their Lordships of the 
Judicial Committee made the following 
observations. Lord Watson in delivering 
the judgment said this: 

“Section 3, Act XC of 1859, provides that, in 
default of payment of revenue, within the time ap- 
pointed foreach district-by the Board of Revenue. 
the ‘estate in arrear' in those districts shall+be sold 
at public auction to the highest bidder. The Act 
does not sanction, and by plain implication forbids, 
the sala of any estate which is not at tha time in 
arrear of Government revenue. The whole clauses. 
of the Act of 1859, in so far as these relate to sales 
or to their challenge at the instance of the proprietor, 
as well as the provisions of s.3 Act VII of 1868 
(Bengal), are framed upon the express footing thit 
they are to be applicable to the sale of estates whioh: 
gre in arrear of duty. The enactments of 1859 ani 
of 1868 are obviously intended to apply to cases 
in which, if the irregularity or illegality ofthe said 
proceedings alleged by the objector ba negatived, 


_the sale will remain valid.” 


It appears clear from this decision that: 
2 sale held where there is no arrear of 
revenue is not asale under the provisions 
of the Revenue Sales Act. Tosuch sales 
the Land Revenue Sales Act cannot pos- 
sibly apply. We are, therefore, of opinion 
that the law of special limitation provid- 
ed for bys. 34’for the execution of the decree 
does not apply to ths present case. ‘In the 
view which we take we are supported by 
the decision of P. R. Das and Ross, JJ., in 
the case of Hakim Mahammad Idris v. Lach- 
man Das (3) reported in an unauthorized 
report. Ths learnad Judge points out that 
a distinction is clearly drawn.in the judg- 
manb of the Judicial Committee between 
a case where tha sale is authorized but 
is attended with some irregularity or il- 
legality anl a casa where the sale is- not 

aces 25 [ A 151; 7 Sar. 363 (P O). ; 

3) 78 fnd Oas 303; AIR 1924 Pat. 504; (1924) -. 
Pat. 25,5 P L T 368, 


1658 


authorized at all. The learned Judge pro- 
ceeds further and says this: 

“In my opinion all these decisions establish con- 
clusively that when there is no jurisdiction in the 
Gollector to put up a property to sale. the. salè 

‘cannot be regarded as a sale under Act NI of 1859. 
Section 34 only applies where the sale is held under 
Act 11 of 1859 and is annulled by a final decree cf the 
Civil Court." f ; 7 

It remains to notice the authority cited 
by the learned Advocate for the respcnd- 
ents in support of his contention that s. 34 
applies to a case where the sale is held 
either under the Act or on the grand 
of-want of jurisdiction; and we are referred 
to the case of Sreemunt Lall Ghose v. 
Shama Soondurt Dassee (4). We do not 
think that in that case that question wes 
diréctly, raised. It was only incidentally 
remarked by Markby, J., who delivered 
the Judgment and he said this: 

“ An application has been made to us, to make an 
orcer under the provisions of s. 34, Act XI, lhat 
the purchase money should be refunded to the 
defendant by the Collector; but I think that o-der 
must be made, not [by us but in the excu- 
tion of the decree. We are also asked to make a 
special declaration that the sale is annulled, but 
that appears to us to 
purposes of s. 34, Act XI of 1659, we consider :hat 
the sale is already annulled by the decree for pos- 
session,” f , ; 

These are observations which are obiter 
and these observations were made az a 


time when the view prevailed in India taat 


even a cale held where there was no arrear 
of revenue was a sale under the Act. That 
view is no longer tenable in the face of 
of the clear pronouncement of their Lozd- 
ships of the Judicial Committee in the 
case of:Balkisken Das v. Simpson (2) referr- 
ed to above. The result is that the order 


of the Subordinate Judge is set aside and- 


it is. directed that he should entertain tais 
application for execution and proceed to 
deal with it in accordance with Jaw. 
will be no orders as to costs. 

M. C. Ghose, J.—I agree. 

Ned. Order accordingly. 

(4) 12 W R276, 


PATNA HIGH COURT 
Criminal Revision Petition’ No. 351 of 
1933 
August 23, 1933 
pae ROWLAND, J. 

ABDUL GHANI AND OTARRS—PETITIONERS 
VETSUS 
EMPEROR — OPFOSsITE PAkTE 

Bengal Ferries Act (I of 1885), ss. 6 (d), 8, 16, 2=— 
Ferry, existence of—Whether depends on actual marn- 
tenance of boat—Limits of ferry—Ifow to be proved 
Mere name of ghat with evidence of situation of 
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village—Whether sufficient to locate limits of ferry— 
Ss. 16 and 28, if conditional on fulfilment of duties 
imposed by s. 8. x 

The existence ofa ferry depends not on the actua 
maintenance of a boat and provision of facilities for 
crossing but on the existence of a right to maintain 
them. Jt is not necessary for the limits of a ferry 
to be defined by notitcation. Where the limits are 
well-known, a notification is unnecessary. Jt can 
be proved by oral evidence what are the limits be- 
tween which the ferry plies. Section 6 (d), Bengal 
Ferries Act, would meet the case where this is 
doubtful and a notification under s. 6 (d) would 
obviate the necessity of adducing oral evidence as 
to what the limits are. In the absence of a notifica- 
tion it should be proved by oral evidence what the 
limits of the ferry, in each particular case, are. 


A fe'ry may be named from a village in whose 
neighbourhood it is, though actually the starting of 
the ferry may be in another village. The'mere name 
of the ghat coupled with evidence as to the situation 
of the village is not sufficient, in the absence of defi- 
nite evidence of the ferry ghat being located at a 
particular point. 

Sections 16 and 28, Bengal Ferries Act 
made conditionalon tke fulfilment of 
imposed by s. 8. 

Cr. Revn. Petn. from the order of the 
Deputy Magistrate, Kishungunj, . dated 
March 4, 1933. i 

Messrs. Yunus and Rahman, for the Feti- 
tioners. 

The Government Advocate, for the Crown. 

Order.—The petitioners have been con- 
victed under s. 28, Bengal Ferries Act, 1885. 
There are eight of them and each have 
been sentenced to a fine of Rs. 15, The sub- 
stance of thecase is that in contravention 
of s. 16 they have been maintaining a priv- 
ate ferry at Tengermari within two miles 
from the limits of a public ferry-at Salkhi 
Ghat. The defence was that there is no 
ferry at Salkhi Ghat, that if there is such 
aferry, its limits havenever been defined 
and a conviclion therefore cannot - be had 
for plying a private ferry within two 
miles of such limits. “It was also contended 
that the distance from the public ferry to 
the private ferry ought to be reckoned 
not ina beeline but along the bank of the 
river, which might prove farther. The 
last point is clearly without substance, 
The calculation of distance between two 
points must be of the shortest -distance and 
this must govern the: application of ss. 16 
and 28 if it were otherwise, and-if the accus- 
ed could choose at their option a circuit- 
ous route for the calculation, the result 
would be that the distance between any 
two points could be lengthened indefinitely, 
The other points need examination. 

I shall take first the contention: that no 
ferry existed. The facts are that the Guzri 
estate ubed: ab one time-to ‘maintain a 


are not 
conditions 


== w 


tod 


_& private zamindari ferry from Salkhi Ghat 


at Salkhi tothe other sice of the river 
Mahananda. <A rival ferry wasstarted at 
Tengarmari within two miles, and the 


zamindari ferry then fell into disuse, The 
correspondence Exs. A and C ;between the 
District Board and the Manazer, Gueri 
estate, shows that there was no trace of any 
realization- from the zamindari ferry since 
the year 1827 (about 1920- 21). However ihe 
notification dated June 15, 1928, Ex. 2, 
under s. 6 (b) of the Act, directed that 
-the private ferry at Salkhi on the Mahana- 
anda river be taken possession of and 
‘declared it to be a public ferry; and Noti- 
fication No. 6542, L, S. G. of June 25, 1928, 
Ex. 3, ‘directed that this public ferry 
be; managed: by the District Board of Pur- 
nea; It appears in evidence ihat -the 
District Board have not made actual pre- 
vision for’ the ferrying of goods and pass- 
engers from Salkhi to the other side of 
the river andno bot is -kept there at all 
though a thekadar has been ` appointed. 
It is argued that a ferry cannct be-said. to 
exist unless it provides an actual means 
of crossing and that persons maintaining 
a private “ferry cannot be penalized for 
plying within two miles of a ferry that 
does notexist. The Magistrate thought 
that the Gazette notifications were sufficient 
proof of aferry existing. “Ferry”. is not 
defined in the Actand the meaning of the 
expression is discussed in Jeobaran Singh 
y, Ramkishun Lal (1). Sir Jwala Prasad, J. 
points out that in the absence of a defini- 
tion the word should be taken iu its 
ordinary legal significance; and he quotes 
the definition from a law dictionary beginn- 
ing withthe words: “a liberty to have a 
boat.” In this sense the existence of a ferry 
would appear to depend not on the actual 
maintenance of a boat and provision of 
facilities for crossing but on the existence 
of a ixight to maintain them. The. first 
point therefore fails. 

Ib is said that s. 8, Ferries. Act; makes 
it compulsory on the Magistrate or officer 
in whom - the maintenance of the ferry 
is vested to make all necessary arrange- 
ments for the supply of boats. But it 
does not seem to me that ss. 16° and 28 
are made conditional on the fulfilment of 
the, duties imposed by s. 8, though it may. 
bea scandal to enforce “thers when there- 
by the result would be . to deprive the 
public altogether of facilities of getting 
across the fiver. 

(1). 92. Ind. Cas. 871; A ae 1925 Pat. 623; 4 Pat, 503) 

97 Or Ld 3597 PLT 73 
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On the thitd point it is argued that 
s. 6 (d) empowers Government to define the 


Jimils of a public ferry and that ‘unless 


the limits are so defined, there can be no 
prosecution, There has been some discus- 
sion as to what are the limits of a ferry. 
As pointed out-by Sir Jwala. ‘Prasad’ in 
the case above referred to: - 

“It is mscessary that there should be iwo points 
on both sides of the river so.that people and pro- 
perty may be conveyed from one side of. the river 
across the river.” 

Ordinarily I suppcse these two points 
are laken to be the limits of a ferry, aL 
can fnd no authority for holding that'it is 
necessary for the limils.of a ferry to'be 


defined by notification It’ would seem to 


be a reasonable view that- where the 
limits are well known, asin ihe case. of 
most established ferries, a notification-i 18 
unnecessary. It could be proved by oral 
evidence what are the limits between’ which 
the ferry plies. Section 6-(d) would meet thé 
case where this is -doubtful and a notifica- 
tion under s.9 (d) would obviate the neces- 
sity of adducing oral evidence “asto 
what the limits are. In the “absence of 4 
notification it. should bė proved, I. think ‘by 
the oral evidence what thé limits of the 
ferry in each particular case are. In the 
present case ihe evidence had ` failed to 
prove the existence of any definite point 
from which the Salkhi ferry starts ` or. at 
which it terminates. here is ~ however 
evidence’ that every part -of the riverfront 
of Balkhi village is within two. miles of 
Tengremari Ghat. The question is whe- 
ther that is sufficient. A ferry may-be 
named from a village in whose neighbours 
hood it is, though actually the starting of 
the ferry may be in another village, asi 
for instance the well-known - Mohendru 
Ghat at Patna from which a ferryis nam- 
ed is not actually in Mohendro village: 
Therefore I think that the. mere -name of 
the ghatcoupled with evidence as to. the 
situation of the village is not sufficient in 
the absence of definite evidence of the ferry 
ghat beng located at a particular point. 
Such evidence in -the present case is want- 
ing and I think the conviction `shovld 
not be maintained. The result is that the 
applicationis altlowed,: the conviction set 
aside and the petitioners acquitted. The 
fines if- paid are to:be refunded, ">: 
N, APPEAR allowed. 


1043. kh Li 


ALLAHABAD HIGH COURT 

Civil Revision Case No. 626 of 1932 

April 12, 1933 

NIaMATULLAH, J. - i 

HARBANS DUBE- DEFTINDANT - 

ÅPPLICANT 
versus 
SITA RAM AND ANOTHER - PLAINTIRFS AND 


ANOTHERS — OPPOSITE PARTIES 

Evidence Act (I of 1872), s. 92—Promissory note 
mentioning cash consideration—Absence of moncy: 
passing—Heal consideration, if can be proved—Inter- 
est—Smali loans for short terms in rural areas—Towo 
per. cent per mensem inlerest— Whether excessive. 

. A bad to pay a sumof Rs. 50 to B iu considera. 
tios of the latter withdrawing a suit. A had no. 
ready cash to pay to B but C agreed to pay to B for 
im. E accepied that mode of payment and had 
his suit dismissed. A promissory note was execut-’ 
ed .by A in favour B mentioning, cash consideration 
though actually no cash was paid : i 
| Hêld, that the fact thatno money was actually 
produted, and changed hands, would not alter the 
rights, ad obligations ofthe parties arising from 
the arrangemert, and that there was nothing in the 


transaction which could attract the application of: 
8.92, Evidence Act. 


In transactions involving small loans a rate of 


interest at two percent. per. mensem is not deemed- 
unreasonable in rural areas especially when ths’ 
parlies consider it as a short-term Joan. 
. Civ. Rev. against an order of ths 
£m ‘ll Cause Court Judge, Jaunpore, dated 
May 31, 1932. Bet 
“Mr. Haribans Sahai, for the Applicant, ` 
` Mr. Gajadhar Prasad, , for the Opposite. 
Parties. _ a wk 
Judgment.—This. is an application. 
for revision directed against a decree of 
the Judge of Small Cause Court at Jaun- 
pur. The applicant was defendant No.l 
in the suit, and ‘was -alleged to have 
executed the promissory note and the. 
receipts on foot whereof the suit was, 
brought. He denied’ the. execution -of the 
promissory note and the receipt, and- 
pleaded want of consideration. Although 
the promissory note and the receipt pur- 
ported'to be for a cash advance of Rs. 59 
made by.the plaintiff ‘to defendant No. 1, 
it was not disputed by the plaintiff that the 
money had not been advanced to defendant 
No. 1, but the latter executed the promissory 
note in discharge of the obligation of 
defendant No..2’to pay that sum to the 
plaintiff, under a compromise in which the 
plaintiff agreed in consideration of Rs. 50 
to withdraw his suit for demolition of ‘a 
house constructed by defendant No. 2. A 
subsidiary question raised by the plaint- 
uf, related to the rate of interest, namely, 
2:per ‘cent. per mensem,:. which was 
characterised as unconscionable. The 
Jower.Court Zoubd that the promissory note 
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JJ and the receipt had been ‘execuled by 
et defendant’ No. 1 


in the circumstances 
stated above and that, the same must be 
considered {0 be for consideration. “As 
régards the rate of interest, the lower 
Court considered it to be reasonable in 
the circumstances of the case. The learned 
Advocate for the applicant has contended 
before me thet the plaintiff's case as 
regards the nature of the consideration 
implied an agreement. inconsistent with 
the recital in the promissory note and tke 
receipt, namely, that .cash consideration 
had passed from the creditor to the debtor, 
and that such agreement should not have 
been allowed to beset up, the same being 
inadmissible having regard to, s.-.9% 
Evidence Act. Ido not think this conten; 
tion has any force. As found by. -the 
lower Court, the position was as follows: . . 

Defendant No, 2 had to pay a.sum of 
Rs.50 to the plaintiff in consideration of 
the latter withdrawing his suit for demoli, . 
tion. The former had no ready money to 


‚pay to the plaintiff but his friend, defend- 


ant No. 1, agreed. to pay to the plaintiff 
for him. The plaintif accepted -that -mode 
of payment and had his suit for.demolition 
dismissed, The promissory note and the 
receipt were accordingly executed -by 
defendant Wo. 1 in favour of the plaintiff, 
It is not disputed that they were executed: 
onthe day on which the suit. for demoli- 
tion - was -dismissed at the plaintiff's 
instance. The net result of. the transac; 
tion was as if the plaintiff advanced Rs,50 
to defendant No. 1, who paid it back to.the 
plaintiffs in discharge of the obligation of 
defendant No.2. -The fact that no money 
was actually produced. and changed hands 
will not alter the rights and _ obligations 
of the parties arising from the. arrange- 
ment. Notional payments of this kind 
have the same effect in law as payments 
in cash, if the parties agree to treat the 
transaction as if cash payment was made. 
In any case, there is nothing in a transac- 
tion like this which can attract-the appli- 
cation of s. 92, Evidence Act. ` 4 

The learned Advocate forthe applicant 
relied on Sri Ram v. Sobha Ram Gopal 
Rai (1). In that case, the. defendant set 
up an oral agreement, said to have been 
entered, into contemporaneously with the 
execution of the promissory note ‘and in- 
consistent with it. It was held that such 
an. oral agreement: was not admissible»in 
view of.s. 92,- Evidence Act. In ‘the “ease 
(1) 67 Ind. Cas. 513; A I R 1922 All 213; 44 A5234- 
20 ALJ 315; 4U PL R(a) 153, 
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‘before me the circumstances are alloge- 
ther different. - The plaintiff's suit is based 
on the promissory note and the receipt 
which have been duly proved. All that 
can be said is that the consideration of 
the nature, ‘mentioned in the prcmissory 
note and the receipt, did not pass; and if 
there had been no evidence before the 
court establishing consideration of a 
different kind proceeding from the plaintiff 
to defendant No. 1, the plaintifi’s suit 
might have been dismissed onthe ground 
- ¢that- the promissory note-was without con- 
sideration. The plaintiff does not seek 
to enforce any agreement not embodied 
in the promissory note and inconsistent 
with it. In view of all the facis having 
béer disclosed, the passing of considera- 
tion: was not in doubt. For these reasons, 
J am of opinion that the argument, so far 
as ‘it is based on s. 92, Evidence Act, 
has no force. It is not contended that 
the promise to pay contained in the 
promissory note was without considera- 
tion. 

The learned Advocate for the applicant 
lias strongly pressed upon me the conten- 
tion that the rate of interest, namely, 2 per 
cént. per mensem, is excessive. I do not 
think there is any justification for inter- 
fering with the decree of the lower Court 
asregards interest. In transactions involv- 
ing loahs of small amounts such a rate of 
interest is not considered unreasonablein 
tural areas. The parties had probably 
tonsidered-that it was a short term Joan 
and -a comparatively high rate of interest 
was not: considered to be unreasonable in 
view of that fact.: On the whole, I am 
satisfied that the learned Judge wasright 
jn decreeing the plaintiff's claim with 
interest at the stipulated rate. Tor the 
reasons steted above, this application for 
revision is dismissed with costs. 

N. Application dismissed. 
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ing —Evidence Act (I of 1872), s. 84—Accounts—Mode 
of proof —Practica—Issues—I’raming issues as part of 
judgment, legality of. 

lf certain issues arise on the cross examination of 
@ witness or in argument, they should be framed then 
and there. lt is highly irregular to frame them as 
part of the judgment. |p. b09, col. 2.| 

The mere filing of accounts and exhibiting them 
does not prove the various items in them without 
some more evidence, Lut where the plaintiff swears 
to the truth of the transaction theitems may be held 
tobe proved. [fheir Loruships held on the facts 
that T accounts were sufti:iently proved]. jp. 610, 
col. 1. 

A request to advance moneys to another person up 
to a certain limit forhis trade purposes is om the’ 
face of it a continuing guarantee. Such a request 
may be accepted by acting upon it by advancing 
moneys without any formal written acceptance. 

The mere taking of additional security will not 
discharge the surety, but the surety will be discharged 
if, along with the taking of additional security, there 
is an expressor implied contract to give time to the 
debtor. z 

Where the creditor who had advanced certain 
amounts without security, subsequently accepted as - 
security certain bills which bad not matured at the 
time, adding to the debt interest from the date of 
advance up to the date of maturity : 

Held, that by the acceptance of these securities 
and tne debiting of interest till the date of 
maturity, the creditor bound himself not to suetill 
maturity and the surety was therefore discharged. 
Overend & Co, v. Gurney (1), Samueil v. Howarth (2), 
Counbe v. Woolf (3;, Hoxell y Jones (4), Goldfarb y, 
Barletand Kremer (5), Beil v, Banks 6), Twopenny 
v. Young (7), Pring v. Clarkson (8, Midland Motor 
Showroomv Newman (#) and Kali Prasanna Roy 
v. Ambica Charan ose (10), referred to, 

As to ordinary mercantile-coutracts, the capacity 
to contract is determined by the -place of coatract and 
not by the law of domicile of “the promisor. The 
law of guarantee is a.very rigid law and the smallest 
kindness on the part of the creditors may involve 
in their baing caught in the trap by the discharge of 
the surety. [p. 614, col. 1 j ah 

Per Cornish, J.—lf necessary for the construction of 
the document the court may look at the surrounding 
circumstances, ‘not for the purpose ofaltering the 
terms of the guarantee by words of mouth passing at 
the time, but as part of the conduct of the parties, 
inorder todetermine what was the scope and object 
of the intended guarantee.” (p. 614,col. 1.] 

A surety is discharged if, without his assent, the 
creditor binds himself by agreement with the princi- 
pal debtor to givehim time. And, with reference to 
the discharge of a surety, giving time means the 
putting it out of the power of the creditor to sue 
during the extended time [p. 611, col. 1; p, 615, col. 2.} 

Civ. pp. cgo: ct a decree of the Court of 
the Subordinate Judge, Tuticorin, in O. S, 
No. 79 of 1924. F 

Mr. K. V. Sesha Ayyangar, for the Ap 
pellant. : j 

Messrs. T. M. Krishnaswamy Ayyar, 
P. R. Srinvasan, S. Anantarama Ayyar and 
K.S. Desikan, for the Respondents, 

Ramesam, J.-This is an appeal 
against the judgment of .the Sub- 
ordinate Judge of ‘Tuticorin dismissing the 
plaintifi’s suit against defendants Nos. 2 to 


% The plaintifis are two brothers Chocka- 


1933 ° 


lingam Chettiar and Subramaniam Chettiar 
carrying on business under the name of 
T. N. 5. Firm in Ceylon. The ist defend- 
ant is a Muhammadan merchant also carry- 
ing on business in Colombo, the 2nd de- 
fendant is his brother-in-law and son 
of the 3rd defendant. The 8rd- defend- 
ant. died while the suit was pending and 
defendants Nos. 4 to 9 were brought on 
record as his legal representatives alone 
with the 2nd defendant who was already on 
record. Thesuit was brought to recover a 
sum of Rs. 15,895, consisting of Rs. 12,767 
principal and Rs. 3,128 interest said to 
have been advanced by the plaintiffs to 
the lst defendant for.the purpose .0f his 
business. The 2nd defendant was implead- 
ed on. the ground that he was a prior 
endorsee of certain bills..given to’ the 
plaintiffs by the lst defendant's agent as 
security. The 3rd defendant was implead- 
‘ed on the ground ‘that he gave a letter of 
guafantee dated November 28, 1922, hold- 
ing himself responsible for the amounts 
advanced to the Ist defendant for the pur- 
pose of his trade. The amounts were 
advanced between January and May, 1923, 
and the suit was filed- on November 15, 
1924. The Subordinate Judge granted a 
decree against the lst defendant but dis- 
missed the suit agains) the 2nd defendant 
and -the other representatives of the 3rd 
defendant. The lst defendant didnot 
appear. The 2nd defendant pleaded (1) 
that he was a minor at the time of the suit 
transactions, having been born in Septem- 
ber 1905 and (2) that he went to Ceylon for 
_ the purpose of sight-seeing at the end- of 
1922 and at+the-time of the delivery of the 
bills by the Ist defendant to the plaintiff, 
the plaintiff asked him fraudulently to 
affix his signature as a witness for the 
delivery of the bills and he must have 
signed accordingly but did not sign as a 
prior endorsee. The 3rd defendant-pleaded: 
“This defendant has not given to the plaintiff 
either the guarantee note or letter spoken of in 
plaint, para. 9 There was no need to-give in that 
way It appears that the Ist defendant and the 
plaintiff have made some fraudulent arrangements.” 
(Paragraph 5 of the written statement). - 
“Even ifthe guarantee note spoken of. by the 
plaintiff is perhaps true, it appears that according to 
Oeylon law it is invalid. As it isin Ceylon that debit 
and credit transactions werecarried on and ‘the 


guarantee-was utilised, that also is not valid.” — 


‘(Paragraph 6 of the written statement). ` 
“ rhe plaintiff has not made a demand of. this 
defendant either in person or by rostal notice. And 
‘this defendant never delayed saying he would 
give. : ss tate < 
(Paragraph 8 of the written. statement). > 
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-Ex. C. The fourth issue ran thus 


-the cross-examination of the p 
fifth. witness and the points- were -argued 


-part of the: judgment. 
is highly irregular. 
` framed then and there. However, to meet 


609 


The defendants also put the plaintiffs to 
proof of all the items which made up the 
suit amount. On these pleadings on Janu- 
ary I4, 1925, five issues were framed. The 
second issue was, “ Are the plaint dealings 


true?” The third issue related to the 


letter of guarantee, 
“Ts: the 
letter not valid and enforceable?” Ob- 
viously this was raised on-the plea of the 
3rd defendant that it was not valid accord- 
ing to Ceylon law. Later, on November 13, 
1925, four more. issues were framed.. The 
sixth issue related to the minority of the 
2nd defendant and the seventh issue to the 


genuineness of the 


-point raised by him that he signed-as'a 


witness. The case was taken up for -trial 
on January 22, 1926, three witnesses having 
been previously examined on commission 


-in June 1925. In-thecourse of the examina- 


tion of P. W. No. 5 one of the partners’ ‘of 
the plaintiff firm, the plaintiffs prayed , for 
time and the trial was adjourned: to 
February 2, on the plaintifis paying the 
day costs. In the interval the plaintiffs 
were able to secure additional evidence ; fo 


- prove Ex. C, and the further trial was taken 


up on February 6, and clesed on February 
24. The judgment was delivered on 


` March 16. Neither the B Diary nor. the 


Notes Paper shows that any further issues 
were framed as they should-have done, 
Bat the judgment actually delivered shows 
that four more issues were framed number- 
ed‘as 10 to 13. It is suggested that’ the 
points. covered by these, issues arose in 
plaintiffs’ 


and, theréfore, the issues were framed’ As 
In my -opinion this 
Issues ought-'to ‘be 


the points now raised in Issues Nos. 12 and 
13 the plaintiffs- prayed for permission . to 
amend the plaint by a petition dated Janu- 
ary 30, 1926, and it was ordered on March 
16, 1926, which is the date of the judgment. 
In my opinion these two issues ought not 
to have been raised but, however, it is now 
immaterial. The tenth issue ought not 
to have been allowed to be-raised at all. 


.But so far ag the eleventh issue is concern- 


ed, itis a pure question of law arising on 
the face of the plaintiffs’ case and whatever 
delay there might be in raising the point 
it cannot be ignored and as it will turn in 
the sequel the-plaintiffs’ suit fails on thig 


` issue. - 


I will first take some of the points 


- decided by the Subordinate Judge against 
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the: plaintiffs on. which we are not able to 
-agrée with. him. First he finds, that the 
.guit individual items. were not properly 
proved. It is.true that it has often been 
Held that the mere filing of accounts and 
exhibiting them, does not prove the various 
“items in“ them without ‘some more evidence. 
-The accounts may corroborate- the- oral 
evidence and there must be the evidence 
„Of some person who knows the transactions 
personally and can swear to them. In 
- ‘the present case-both the members of the 
„plaintiff firm have gone into the ‘box as 
_P. Ws.:Nos, 5 and 8 and sworn to the suit 
transactions. Plaintiffs’ Witness No. 5 says: 

“The Jst defendant used to. borrow money and 
- purchase rice from plaintiff. The dealings are all 
-entered on pp. 31 and 33 of - Ex. B-b.. ain All the 
, transactions entered .in thé pages.mentioned above 
„are true. Exhibit-E-1- is- day book corresponding 
“to Ex. E... ea On May 1, 1923, the balance due 
-by lst “defendant was Rs. 15,587, as: entered’ on -p. 
-39 of Ex. E. On the same day lst defendant gave a 


:eheque. for Rs, 1,000....... 2.0... -On the: same day 
lat defendant paid Rs. 10 in eash........... -.. What 


took “place was the Jst defendant had a cheque for 
“Rs 1,879 and odd..." ........ He returned the loan 
son May }, 1923, and it was duly entered in the 
account and the cheque was returned to Ist.defendant. 
-The balance of Rs, 15,597 shown on May], :923 was 
inclusive of the loan of Rs J,U(0 goton the pledge 
of the above cheque. After the repayment of” the 
-loan of Rs J,0(0 the balance-due by the Ist de- 
fendant was Rs. 14,587-3-3 As security for the above 
balance, the Ist defendant handed over: to plaintiff 
"9 bank notes for Rs. 13,0°0 in all ete.” i 
_The witness gives, a number-of details 
in chief examination, To many “transac- 
tions he speaks personally, and he 
‘tendered himself for cyross-examination. 
He was .cross-examined very elaborately. 
“With reference to one or two items he. said 
that the other plaintiff knows more about 
the man who was conducting the suit. 
‘The other witness is P. W.No. 8. He also 
speaks to the account books and to the 
taking of bills (described as bank notes by 
witnesses—Exs. D-1 to D-7) and to the 
their being dishonoured. He describes the 
practice-relating to bank notes. He’ also 
refers to the protest through a Notary 
Public and to the notice of dishonour being 
given to the defendant. He was_also 
elaborately cross-examined on the accounts 
“and in respect of the one item he. made a 
mistake in cross-examination and had to 
correct himself in re-examination. _ This is 
not a case where the account books are 
merely filed by somebody who knows noth- 
ing about their contents and: are exhibited 
by proof of the handwriting or some other 
„kind of proof not touching the: contents. 
‘In my opinion a reading of the depositions 
of P. Ws. Nos. 5 and 8 satisfied the require- 


Teor 


TN. 





. FIRM V, V. P.S. MUHAMMAD HUSSAIN ' 


146 10 
ments of the rule of law according to which 
the mere filing of accounts is not enough. 
Here I . may observe that the argument 
about the various items addressed to us by 
the learned Counsel for the defendants 
‘shows that they know a good deal about 
these items: and practically this argument-is 
conclusive of ihe genuineness of the various 
entriesexcept as to one item entered on 
February 17, which runs thus “ Omitted to 
be entered on the 3rd—Rs. 2,900” P. W. 
No. 5. was notasked about this., Plaintiffs’ 
Witness'No. 8 says “I have no. personal 
knowledge of the said entry or of the 
transaction to which it relates.’ Hemerely 
says. that; it was entered in the day hook 
at the proper date. Except as to this itëm 
-E must hold that all the other entries Have 
been; -properly _ proved. . Incidentally > it 
-may be observed that the Subordinate 
Judge has found all the transactions true: 
as against the ist defendant and has given 
the plaintiffs a complete decree as sued: for 
as against him. Bet this. decree has 
become futile as the 1st defendant became 
an insolvent some time -hbefore - August 
1923. His schedule was filed in the 
Colombo Court in October +1923. It -is 
-Ex. M. In it his assets and liabilities are 
shown and one of the -liabilities cis 
Rs. 12,577 and 20 cents (in India money 
Re. 0-3-3, 100 cents Rs. 1) due to the plaint- 
iff firm. With-the help of Ex. M the whole 
debt sued for must be found to be a true 
debt. The finding of the Subordinate 
Judge on Issue No. 2 cannot, therefore be 
accepted. ote - + oat 
- The next point that arises for considera- 
tion is whether Ex. C is genuine. {His 
Lordship referred to the evidence on the” 
point and proceeded.] I, therefore, find that 
Ex.Cis genuine and [ am unable to: accept 
the Subordinate Judge's finding on the 
-third issue. A, - -> 
I must now come to the fourth issue.” As 
I already observed this-issue was originally 
framed with reference to the plea of the 
3rd defendant that Ex. C was not valid 
according to Ceylon law. No such ground 
was made. either in the lower Court or 
before us. But it was contended both in 


-the lower Court and before us that Ex. C 


which was a request to the plaintiffs to 
advance moneys to the Ist defendant up to 
a limit of Rs. 20,000 for his trade purpose 
covers only asingle item of Rs. 20,000and 
does not amount to a continuing guarantees. 
On the face of it we think il is a continuing 
guarantee. . (See also'illustrations (a) and 
(b) as contrasted with illustration (c) tq 


1933: 


5. 129 of the Contract Act). Therefore, I 
am unable to agree with the finding of the 
Subordinate Judge on the fourth issue. | 
Another point was raised with referenc 
to this issue viz., that the letter expects a 
reply from the plaintiff firm and as no'such 
reply was given there is no acceptance of 
the letter of guarantee. As I said this 
point was not raised originally in -ths 
written statement and there is no justifica- 
tion for raising any later issue involving 
such a ground: On the facts as found 
above: the conversation between the 
plaintiff firm and the 3rd defendant in 
September 1922, and the plaintiffs’ willing- 
ness as expressed. then to take a. letter 
of guarantee from the 38rd: defendant. is 
the offer and the 3rd defendant’s letter 
Ex. © is the -acceptance. No further 
acceptance of the acceptance is necessary. 
The only thing that had got to be done was 
to act upon it and the plaintiffs began to aci 
upon it by advancing moneys to the lst 
defendant from January 1923. If the 3rd 
defendant had any doubt in the matter he 
could easily have ascertained by writing < 


further letter enquiring whether his letter _ 


of guarantee was accepted,- Presumably 
he. must have known through the 1st defend- 
ant, his son-in-law, that the letter of guar- 
antes was acted upon and that the plaintiff 
firm was actually obliging his son-in-law 
by making advance and he must have been 
content with that state of things. I there- 
fore think that there is nothing in this point. 
On the fourth issue I find that the letter 
- was valid’ and enforceable. Pa 
The next question we have got to deal 
with isthe point covered by the. eleventh 
issue. As already observed, though this 
issue was framed late, still the point is one 
staring us in the face of the ‘transaction 
and cannot be :ignored. The point raised 
by the 3rd defendant is this. The plaintiffs 
gave time to the lst defendant and there- 
fore the surety is discharged. This ruleof 
law is embodied ins. 135 of the Contract 
. Act, a section no doubt based on the equit- 
able doctrine of English Law. It is well 
established that by giving time is meant 
not merely forbearance to sue but entering 
intoa binding engagement. by which the 
creditor precludes himself from suing within 
a certain time. Now to understand the 
point we have to corisider the nature of the 
transactions between January ‘and May. 
Some items in the accounts Ex. E show that 
amounts were advanced on’ bills. handed 
’ ‘over by the 1st defendant which were after- 
wards presented for being honoured. -Five 
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such bills were giver on January 28, “1829; 
which were afterwards honoured. Another 
set of five'such bills were given on Febry: 
ary, 14, They were also honoured: . These 
items are cross items. in the. account, 
There are-other such cross items : which 
cancel each other and which do not form 
part of the suit amount. For instance, an 
item of Rs. 1,0600n February 1, an item-of 
Rs. 1105 on February .21, and Rs. 268-12-0 
on'February 22. These three items “have 
got cross items for them. Omitting ‘these _ 
‘and taking the remaining items the suit: 
amount-consists of advances either by cash 
or by cheque on January. 30, January 31; 
the unexplained item of February. 17, and 
certain items on. March 2,3, 9 and 20 and 
April 19... As against, these there is oniya 
single’ debit of Rs. 20-12-0 on April 14. 
The net’ result of ‘these items came -to 
Rs. 13,789-4-0 shown opposite to April 24; 
The account shows the - result of the trans: 
actions each day. The item shown against 
April 28, may be ignored as it was ‘after 
wards paid off, Thus on May 1, leaving 
aside the Rs. 1,000 on April 28, whith was 
borrowed on the pledge of a cheque the Ist 
défendant was indebted to the extent of 
Rs. 13789-4-0. What happened on that day, 
was that nine - bills which were really. ac- 
commodation bills drawn by the 1st’ defen: 
dant’s agent in favour of the-lst defendant 
himself as ifthe 1st defendant himself isthe 
creditor of the agent and’ in the case of two 
of them by constituents (Exs, D-3 and D=7) 
and ‘afterwards endorsed: by ‘the - agent ~in 
the capacity of an agent’ in favour of “the 
Qnd defendant, then endorsed by the 2nd 
defendant and finally endorsed in favour of 
the plaintifis “were handed over to the. 
plaintiff firm. They were all to mature on 
various dates up to June 26. They were 
negotiated in favour of the P and O Banking 
Corporation and the Imperial Bank. Now 
itis clear that the advances themselves 
were originally made ‘without any security; 
that on May l, these bills were given. as 
security and the result of accepting these 
bilis was that the plaintiff firm precluded 
themselves from suing until the maturity of 
the bills.. When they were actually dis- 
honoured on therespéctive datés no doubt 
the liability of the Ist defendant revived: 
The parties-expected them to be honoured. 
andso the plaintiff firm held-its hands. 
Not only was security taken but interest: 
from the date of the advance, up to the date, 
of maturity of the bills was actuallly calcu- 
lated along with the discounting charges 
and ib was found to bè Rs. 807-10-3. That 
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was added to the debit making a total sum 
` of Rs. 14597-3-3. Towards the extra 
amount of Rs. 597-3-3, cash of Rs. 10 and a 
cheque for Rs, 587-3-3 (Ex. F) were given. 
This chéque also was dishonoured. It is 
therefore clear on the face of the transac- 
tions theméelves that by the acceptance of 
these securities and the calculation of inte- 
rest the plaintiffs bound themselves not to 
sué up to the dates of maturity of the bills. 
The matter was made very clear by the 
evidence of P. W. No.5. In cross-examina- 
tion he. says, “The nine. bank notes men- 
tioned” by me in chief examination for 
Rs. 18,000 were given about. May 1; 1923. 
There was no cash loan to ist defendant on 
May 1, 1923. The nine notes were given on 
account of the previous balante of 
Rs. 14,700 and odd. The “plaintiff was dē- 
inanding payment of the said balance of 
- 14,700 and odd. The Ist defendant 
ae ‘hot ina position. to pay. He wanted 
time and with a view to give bhim- time he 
gave the .nine bank .notes giving further 
time for paj ment. Time was given up to 
thé dates’ mentioned in the several bank 
notes. Plaintiff levied Vattam’ (discount) 
on’ the..bank notes; also ‘interest. The 
amount levied was Rs. 807-15-6.. 
The last.of the. bank notes was dishonoured 
OD. -June 28). 1923... . I nsed to demand 
agent after the moles were all dishonoured. 
He wanted timea second occasion. I gave 
him time eeveral times.” 

Nowit is clear that the granting of time 
on May 1, when these nine notes were taken 
is dissimilar to the ‘granting of time several 
times referred toin the last sentence of the 
deposition. When the witness says “I gave 
him time several times”, that was merely as 
a matter of grace. It did not amount to a 
binding contract and that sort of giving 
timé does ‘not discharge the surety. But 
what happened ‘on May 1, cannot be regard- 
ed in the’ same light. It is inconceivable 
that having taken thete nine- bills as 
additional security the plaintiff could have 
Sued on them within thedates of maturity 
or could bavesued cn the original cause of 
action. Il is true..that the mere taking of 
additional security does not discharge the 
surety: Overend &Co.v. Gurney (1). “Along 
with the taking òf additional security there 
must be an express or implied contract ‘to 
give time. 


In Samuel v. Howarth (2), it appears that. 


according to the usage of the trade.a cer- 


41) 7.Eng.& Ir. A O 361. -` 
2) (1862) 3 Mer. 272; 36 E R 105, 
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tain credit was given to the debtor but the 
crediior thereafter renewed the bills which 
the debtor had previously accepied without 
any communication to.the surety. It was 
held that the surety was discharged by the 
renewalof the bills. 

In Combe v. Woolf. (3), the defendant 
guaranteed payment of porter to be deliver- 
ed by the plaintiff to a dealer. The custom 
of the trade was to give six months and 
then sometimes to take .a bill at two 
months; but the plaintiff after the lapse of 
the two months after the six months ‘took 
a bill for three months thus altogether giv- 
ing eleven months instead of eight months 
by the custom of the trade. Tt was held 
ihat.the surety was discharged. : 

In the present case it “cannot be said 
that the taking of the bills was a custom.of 
the trade. All the suit items were items 
incurred without the accompaniment of any 
bill atall and the bills were afterwards 
given as security on May 1. 

In Howell v. Jones | (4), an account was 
opened by a banker in favour of C. .B 
gave aletter of guarantee. It was part of 
the custom of trade to give acceptances 
occasionally for the balance. In February, 
1828 the banker took an acceptance of the 
debtor at.three months for one of the bills 
without -communicating it to the surety, 
It was held that by the taking of accep- 
tance and the giving of time the surely 
was discharged. 

The cases are all collected in Rowlatt' S 
Principal and Surety, pp. 219 and 250.`- - 

In Goldfarb v. Bartlet and Kremer 6), a 
bill was drawn in August1], by two part- 
nets Band K and accepted ‘by a French 
Company .and endorsed to the plaintiffs on 
August 2). The bill became due, on 
October 11, but before that date another 
bill was given. by Btothe plaintiffs dated 
October Í, and payable on October 31: ` B 
asked the plaintifis not to present the: bill 
of August 11, for payment. It was held 
by MeCardie, J. ibat K was discharged by 
the taking of the second bill. The learned 
Judge. observed : 

“The effect.of the plaintiffs renewing the bill of 


“ August li; in my opinion, was that the “plaintiffs ‘by 


nécessary implication gave time to the deféndant 
Bartlett in respect cf the payment of the bill -of 
“August 11" 
Here one mist notice that K though ‘he 
may be in the position of a “surety 
under the English Law would not be in the 

(3) (1832} & Bing 156; 131 ER 360; 1 Moor & Beet: 
941.) Ld (N. s.) OP 5]; 34 R R 659. , 

(4) (89) 1 OM & R 97; 149 E R 1009, 

_ (8,0920) 1 KB-639; 89 LJ K p 258; 648 J- 210; 422 
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position of a surety under the Indian Law 
but only in the position of a principal 
debtor. Butapart from this distinction the 
case is authority for the discharge 'ofthe 
surety by the taking of a fresh bill whick 
involves the creditor wailing for a lọnger 
time. The case cited by Mr. Rajah Ayyar 
viz., Bell v. Bank (6). and Twopenny Y. 
Young (7), are cases of mere taking of 
additional security without involving the 
giving of time. The case of Pring v. 
Clarkson (8), isa decision on the facts, it 
being held thatthe bill was taken as merely 
collateral security, which cannot be held to 
be the case here. l 

~ In Midland -Motor Showroom v, Newman 
(9), the principal fell in arrears and in 
February a friend offered a cheque for 
£ 20. -The creditor accepted the cheque 
and stipulated that the rest of the arrears 
should be paid within one month. It was 
held that there was giving of time and the 
surety was discharged. - y 

“The facts like ihose of Midland Motor 
Showroom v. Newman (9), show that the law 
of guarantee is avery rigid law and the 
‘Smallest kindness on the part of the creditors 
may involve in their being caught in the 
trap by the discharge of the surety. 

An Kali Prasanna Roy v. Ambica Charan 
Bose (10), Markby, J., observes tothe same 
effect at p. 274* where he refers to the 
serious consequences of the ignorance of 


‘the lawon the subject. The last case is 


also authority for the position that accept- 
ance of interest in advance amounts to 
giving of time. f 

In the present caseit has been contended 
that the calculation of interest up to the 
dates of maturity amounts to giving of 


‘time. However it is unnecessary to consider 


this aspect of the case. In my opinion the 
surety is discharged by the acceptance of 
the bills. 
I, therefore, hold that the legal repre- 
sentatives of the 3rd:defendant are not liable, 
As to the 2nd defendant the Subordinate 
Judge finds that he was a minor at the 


‘date of the transaction and I agree with 


him. The burden no doubt is upon him 
but there is the evidence of D. Ws. Nos. 3 
and 6. Defendants’ Witness No. 3 is no 
(6) (1841) 133 E R 1140. 3 Man & @ 233, 3 Scott N 
R 497; 60 R R 509, 
(7) (1852) 3 B & O 208:5 D & R 259. 


(8) (1850) 1 B & O 14;2 D & R 78,1 L J(OS; 
- K B24 : 


(9) (1929) 2 K B 256: 988 LJK B49); 141 L T 230: 
45 TLR 499, : g 
(IM +B LR261; 18 W R 46, 
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doubt subject to the comment that he has 
given false evidence on the question of the 
3rd . defendant going to Colombo but D. 
W. No. 6: .is not subject to any such com: 
ment though it is truein cross-examination 
ha isnot able to givethe ags of his own 
children. He is an old man of 82 and 
his children must have been born to him 
long before the 2nd defendant and his 
failure to give their agés need not be a 
ground for discrediting him. I do not 
attach mtich weight to the circumstance 
mentioned by the Subordinate Judge, 
namely, that after the 2nd defendant's en- 
dorsement on the bank notes Ist defendant's 
agent has again endorsed them, It is sug- 
gested that this was due to the consciousness 
that the 2nd defendant was a minor. 
explanation for it, The 
last holder from whom the plaintiffs take 
the bank notes as security should he the 
Ist defendant. That may be the reason 
why his agent's endorsement occurs after 
the 2nd -defendante endorsement. On 
the whole, though with some hesitation, I 


-accept the finding of the Subordinate Judge 


that the 2nd defendani was a minor. 
. Apart from his minority the 2nd defend- 
ant would not be exempt from liability 
because so far as he is concerned his 
liability arises by reason of the bills and 
therefore, therecan be no extension of time 
by reason of the plaintiffs accepting them. 
Bat there is also another ground on which 
it is contendedthat the 2nd defendant is 
not liable. According to the law of Ceylon 
the age of majority is 21 and although he 
may be 18,a major according to the Indian 
law, the question arises whether he is not 
exempt from liability’ on account of.. his 


-minority under the Ceylon-law. The rule 
-with reference to this is exception: I. to 
.¥. 158 of Dicey'’s Conflict of Laws, 4th Edition, 


page 599. And though at one time the 
preponderance of authority was in favour 
of applying thelawof domicile as regards 
the capacity to enter into contracts, vide 
Cooper v. Cooper (11), still as to ordinary 
mercantile contracts the preponderance 
now seems to be the other way. Dicey stat- 
el the exception in the earlier edition with 
the word ‘probably’ but the word is now 
omitted. The very early decision of Lord 
Eldonin Male v Roberts (12) and the deci- 
sion of Oresswell, J.,in Simorin v. Mallao (18) 
arenot touched by the language of the 


(11) (1889) 13 A O 88; 59 LT 1. 

(12) (1799) 3 Esp. 163. 

(13) (1860) 29 L J P & M 97; 2 Sw., & Tr.67:6 Jur. 
(N 8) 561; 2 L T 327. É : 
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Court. of Appealin Sottomayer v: De Barras 
(14) as explained by Sir J: Hannen. The 
latest decision seems to be M’Feetridge v. Ste- 
warts Limited (15) but unfortunately the case 
isnot available. Following theruleas stated 
in Dicey I think the 2nd defendant is not 
liable under the:law of Ceylon. -The position 
seems tobe assumed in In re Saltykoff; 
Hx parte Margretti’ (16). .On this. “ground 
also the 2nd defendant is notliable. = ` 
< :The result :is the appeal must be dismis- 
sed. As.all the defendants raised. many 
untenable pleas and asthe ground on which 
+he 3rd defendant’s legal representatives 
"succeed was not raised in the original 
-written statement I disallow the . costs of 
dhe defendants. in the court . below but in 
appeal they are entitled to their costs. f 
<o Cornish, J.—I agree. | think that’ Ex. O 
was intended by .the 3rd defendant- to 
:guarantee a series of transactions between 
-plaintiff firm and the 1st defendant and was 
‘not. to be confined to a single credit. 
rExhibit C isexpressed to guarantee for pur- 
„poses of lst defendant’s trade “credit and 
débit transactions to the extent of Rs. 20,000”, 
and inthe covering letterthe 3rd defend- 
ant requests plaintiff to have regular deal- 
ings with the Ist defendant, If necessary 
for the-construction of the document the 
court may look at the surrounding circums- 
tances, 2 
‘not forthe purpose of Altering the terms of the 
„guarantee by wordsof mouth passing at the time, 
“putas part of the conductof the parties in order to 
“determine what was the scope and object of the 
jintended guarantee”; 
-sHefield v. Meadows -(17). The evidence 
`of the circumstances in which Ex. C came 
to be given shows that it was intended as a 
continuing guarantee. The plaintiff had 
“been approached by lst defendant to ad- 
. vance him moneys for extending his busi- 
‚ness transactions, and the guarantee was 
_for advances to be made thenceforwards for 
those purposes. The Sub-Judge has dis- 
: covered reasons for holding Ex. C to be a 
forgery. They are quite inadequate, in my 
„judgment, to displace the evidence in favour 
-of its genuineness: Ifgenuine, Ex.C will 
-bind the 3rd defendant: unless he has in 
-some way been discharged. of his liability. . 
. A surety is. discharged if, without his 
„assent, the.creditor binds himself by agree- 
-uent with the principal. debtor to give him 


KI (1879) 5 P D 94; 49 L J Pl, 4L L T,281;37 


_ (16) (1913) 8 O 733. 
(16) (1891) 1 Q B413; 60 LJ 
.45 J P-100; 8 Morrell 27, 


Q B 335: 39 WR 337: 
“My (1869) 4 d P 595. z 
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time. “And, with reference to the discharge 
of a surety: | f 
“giving time means the putting it out of the power 
of the creditor to sue during the extended time:” . 
per Maule, J., in Bell v: Banks (6). Ib 
appears that advances on the strength of 
the guarantee began in January.. By Maya 
balance of Rs. 13,000 odd was found due by 
the Jst- defendant. This indebtedness was 
not covered by security. The ‘plaintiff 
demanded’ payment. . The Ist defendant 
asked for time and gave plaintiff bills pay- 
able at a future date as security. Time 
was accordingly given by plaintiff to the 
lst defendant up to the‘dates of the bills. 
Interest was charged,.and in due course 
the bills were presented for payment and 
dishonoured. These facts are deposed to by 
P. W, No.5. The evidencé of this witness 
leaves no doubt that in consideration of the 
bills given by the 1st defendant the plaint- 
iff agreed to suspend his right to recover 
payment during the currency of the bills. 
That sufficed to discharge the 3rd defendant, 
Midland Motor Showroom v. Newman (9). 
A different complexion would have been 
put upon the case if it had been shown that 
the bills were given by 1st defendant to the 
plaintiff as part of the original agreement. 
But this’ is not the plaintiffs’ case in the 
pleadings or upon the evidence. Plaintiffs’ 
‘Witness No. 5 describes the course of deal- 
ings when Ist defendant did give security, 
but. he does ‘not depose that it was the 
practice for the 1st defendant to give security 
“for advances. In fact, it appears from 
“the acdounts that except for the bills given 
in respect of the first Rs. 5,000 advanced, no 
cover was given for the subsequent ad- 
vances. í EK h 
With regard to the 2nd defendant, I think 
the evidence of D. W. No. 6 that he was born 
in September or October, 1905 : should he 
accepted. That would make 2nd defendant 
under 18 years of age in April 1923, the 
date of his endorsement of the bills., So 
“that he would be a minor under .the Ceylon 
‘Ordinance and likewise by the Jaw of 
British India; and he would not be liable 
upon endorsements made during minority : 
‘In re Saltykoff Exparte Margretti (16). : 
The'result is that plaintiffs’ appeal must 
be’ dismissed with ‘costs. But] think that 
“the circumstanceof the 3rd defendant suc- 
ceeding on a defence which he did not raise 
and failing on the defences which he. did 
raise,and that the conductof the 2nd de- 
‘fendant in making in his’ written statement 
an unfounded charge of fraud against the 
- plaintiff, are sufficient grounds for: depriv- 
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ing these defendants of their costs in the 
trial Court. 
AL | Appeal dismissed. 


_ _ ` RANGOON HIGH. -COURT 

Civil Revision Application No, 332 of 1932 
June 5, 1933, _ Pate 
. Mya Bu AND BAGULEY, JJ. aan 

MAUNG PYU AND ANOTHER - APPLICANTS 

: Versus i 
MA MI GYI AND OTHERS -- OPPOSITE 
PARTIES 

Civil Procedure Code (Act V of 1908),. 8. 115-- 
Scope of—Issues decided separately — Revision — 
Propriety of—Interference with interlocutory orders 
—When proper—Government of India Act, 191515 & 
6 Geo. V, c Gl), s. 107, 

Section 115, Civil Procedure Code, ıs orly intend- 
ed to be invoked when wrongful assumpticn of 
jurisdiction, refusalto exercise the jurisdiction 
which is vested in thecourt and erroneous or illegal 
exercise of jurisdiction are concerned. The High 
Court would interfere in revision with interlocutory 
orders, from which no appeal lies, if irreparable 
damage would be caused by refusal of the High 
Court to interfere at that stage. The High Court 
interferes only in cases where refusal to interfere 
will cause irreparable loss or damage of some kind 
and a revision ofthis nature is more under s 107, 
‘Government of Incia Act, than under s. 115, Civil 
Procedure Code. Jupiter General Insurénee Co., 
Lid v. Abdul Aziz (tjand S R. M. M Chetty v. 
Narayanan Chetty (2), referred to. 

It is intolerable that where issues are decided 
separately, there should be what is really an interim 
appeal in the form ofan application in revision to 
the High Court. 


Civ Rev. App. against an order of the Dis- 
trict Judge, Magwe, dated October 27, 1982. 
- Mr. Aung Din, for the Applicants. 
_ Mr. Thein ` Maung, for the 
Parties. 

‘Mya Bu, J.—This is an application for 
revision of the decision of the Additional 
District Judge of Magwe dated October 
27, 1932 in Civil Regular No. lof 1931. 
The decision is that issue No. 2 in thecase 
was res judicata by reason of the decision 
in Civil Regular No. 21 of 1927. In the 
present proceeding we are not concerned 
‘with the question as to the correctness of 
“the decision in- law, because even if the 
:decision be erroneous in law it can be taken 
up asa ground of appeal from. the decree 
“which may ‘be finally passed in the suit. 
The learned Counsel for the, applicants 
„submits that. this decision runs -counter to 
“a decision given by a Bench of this court 
in a previous proceeding in revision, heing 
„Civil Revision No. 175 of 1938 arising out of 
‘the samesuit, namely Civil Regular No. 1 
‘of 1921. In Civil Regular No: 21 of 1927 “of 

- thé District Cotirt of Magwe one Ma Tin filed 
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a suit for administration of the.estate of Ma 
Twe, deceased, describing herself as a” 
cousin of Ma Twe. .Among. other cefend>. 
anis Ma Mi Gyi, the first defendant-réspon+ 
dent iif the present. proceeding, - and, the 
preseñte applicants Maung „ Pyu.. anid, 
Maung. U were made” defendants, Maung 
Pyu and ‘Maung. U representing ` theif 
natural sister Ma Tu who diéd „after < the. 
death of Ma Twe. Ma Mi Gyi’ contested 
the suit of Ma Tinon the ground that shé 
was the kittima adopted.daughter of Ma 
Twe, and Maung Pyu and Maung U also 
contested that suit on the- ground that Ma 
Tu was the kittima - adopted daughter. of 
Ma Twe and that Ma Tu-having rejoined 
her natural family . after the death of Ma 
Twe they were the heirs and legal repre- 
sentatives of Ma Tu. The.court found both 
Ma Mi Gyi and Ma Tu to have been hittima 
adopted daughters of Ma Twe and consequ- 
ently dismissed Ma Tin's suit. .The question 
as to whether Ma Tu reverted to her natural 
family after the death of Ma Twe was, 
however not . decided, and . therefore, 
whether Maung Pyu ‘and Maung U could 
claim to.inherit the whole or part of the 
estate of Ma Twe through Ma Tu was not 
‘decided in that suit. ee 
Givil - Revision No. 175 of 1932 was an 
application by Ma Mi Gyi against the 
decision of the District Court to the effect 
that . the present suit by Maung Pyu and 
Maung -U was not barred by res judicata; 
and it is quite clear that the decision that 
Maung Pyu and Maung U could in the 
present suit raise the question oftheir right 
to the whole or part. of the estate did 
not cover the question as to whether the 
issue with reference to Ma Mi Gyi’s 
adoption was or was not barred by res 
judicata. In these circumstances we are 
unable to see that’ any of the grounds 
mentioned in s.115, Civil Procedure Code, 
has been made out in this case, and we 
dismiss'the application with costs 4 gold 
mohurs. < Ka 
Baguley,J.—I agree, but would like 
to put my reasons more shortly although 
they are based on broader principles. In 
this case all that:the lower Court has. done 
is to take one issue and come to a decision 
upon it. the learned Judge, ` beyond ‘all 
possible doubt, had jurisdiction to try the 
case and to frame issues and to decide 
the issues when framed. He therefore had 
jurisdiction to decide the issue and he has 
decided it. This being the case it seems 
to me that there is clearly very little 
more to besaid. He may have decided it 
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rightly or he may have decided it 
wrongly, but that is entirely immaterial at 
present. Section 115 is only intended to 
be invoked when wrongful assumptibn of 
jurisdiction, refusal to exercise the ‘uris- 
diction which is vested in the court and 
erroneous or illegal exercise -of jurisd_ction 
are concerned. Inthe present case tvicea 
‘Judge has twice decided an issue oreli- 
minary to deciding the other issue1,and 
on each occasion his order has been 
attacked in this court in revision, and it is 
intolerable that where issues are dezided 
separately, which is very often the most 
convenient way of deciding them, there 
should be whatis really an interim appeal 
in the form of an application in revison to 
fhis court. Section 115, Civil Procedure Code, 
in itself deals with cases which had been 
decided, but here no case has been decided. 
It is true that the courts have come io the 
conclusion that in certain instances, where 
there is no case decided, interlocutory orders 
can be dealt with in revision ander 
certain circumstances. The leading case 
of this court is the case of the J=piter 
General Insurance Co., Lid. v. Abdul Aziz 
(D. What was decided in that case was 
that the High Court would interfere in 
revision with interlocutory orders, from which 
no appeal lies, if irreparable damage would 
be caused by refusal of the High Ccurt to 
interfere at that stage. This case is based 
upon S. kR. M. M. Chetty v. Nara-ianan 
Chetty (2). Both these cases decidec that 
this ĉourt will only interfere in revision 
in cases where refusal to interfere will 
‘cause irreparable loss or damage of some 
kind. In my opinion, ifit is not too late 
to say so now, I would say that a revision 
of this nature is more under s. 107, Govern- 
ment of India Act, than unders. 115 Civil 
Procedure Code. In the present case there 
‘is no question that the decision, if erroneous, 
will cause irreparable loss or damage. If 
wrong, it can be attacked when the eppeal 
is ultimately filed. I therefore agree with 
the order proposed by my learned brotier. 

“ON, Application dismissed. 


Eg) 76 Ind. Oas. 482; AI R 1924 Rang. 2;1R 
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BOMBAY HIGH COURT 
Original Civil Jurisdiction Suit 
No. 2222 of 1931 
August 1, 1932 

WADIA, J. 
Str DHUNJIBHOY BOMANUI, Kr. 
PLAINTIFF 
versus 


GUNPA KHANDU KULI AND OTBERS— 


| DEFENDANTS 

Workmen's Compensation Act (VITI of 1923), ss. 12 
(1) (2),18 -Contre ctor in s, 12 '2),meaning of —Indepen- 
dent contractor—Death of workman due to defective 
materials supplied -Compensation—Liability of con- 
tractor—Muccadam engaged by contractor—-Liability 
of—Contractor, if can realise compensation paid, 
from muccadame 

The contractor referred toia s. 12 (2), Workmen's 
Oompensation Act, is the contractor who contracts 
directly with the principal as defined ins 12 (1). 
Consequently, if there is any further sub-letting of 
the contract, an indemnity cannot be obtained under 
the Act and must be sought by recouree to the Civil 
Court. The words ‘any such indemnity’ in s. 12 (2) 
relates only to the indemnity between the principal 
and the original contractor, Machuni Bibi v. Jardiane 
Menzie & Co. (2), relied on. 

An independent contractor, generally speaking, is 
one who undertakes to produce a given result or to 
do a certain work without being controlled by the 
person for whom he does the work. A contractor 
executing an independent employment is not fhe 
servant of the person who engages his services, and 
he does not make such person liable for any torts he 
or his servants have committed, nor isa sub-contrac- 
tor the servant of the contractor who has employed 
him. sg 

The plaintiff was the sole contractor for the coaling 
of steamers in Bombay. He gave a sub-contract of 
coaling to the defendants who are muccadams who 
engaged several workmen. One of the workmen fell 
down by reason of one of the ropes breaking and died. 
His widow applied for compensation and the plaintiff 
was ordered to pay her. He then sought to recover the 
amount from the defendants: : 

Held, (4) that even if the defendants were in the 
position of sub contractors, the deceased workman 
was engaged in a work in the performance of which 
the plaintiff was interested, and the plaintiff was 
under an obligation uaderthe law to take reasonable ` 
care that at the time he supplied the staging and the 
ropes they were in a state of reasonable fitness and 
aafety forthe work for which they were used ; 
Heaven v. Pender (4), relied on. 

(ii, Having neglected to use ordinary care, and 
the iajury having ensued by reason of the neglect, 
he was liable, and the duty. which he owed to the 
workman extended toa danger which was the result of 
negligence even without any intention on the part of 
the plaintiff : ; E 

(iii) that the defandants were not independent con- 
tractors and hence the injury that was sustained by 
the deceased was not caused under circumstances 
creating a legal liability on the part of the defendants; 

(iv; Gousequently, the plaintiff could not recover 
from the defendants the compensation he was ordered 
to pay to the widow of the deceased workman. 

Mr. V. F. Taraporewala, Acting Advocate 
General,and Mr. H.D.Banaji,for the Plainti 3. 

Mr. A. H. Kirtikar (with him Mr. S. C. 
Joshi), for the Defendants. ° =~ *" > 


TS 


1933 


Judgment —Plaintiff has filed this suit 
to recover from the defendants the sum of 
Rs. 1,225 which he had to pay in the Court 
of the Commissioner for Workmen’s Com- 
pensation under the award of the Commis- 
sioner dated July 22, 1931. Plaintiff is 
the sole contractor in Bombay for the 
coaling of the steamers of the British India 


Steam Navigation Company, Limited, and - 


does business in the name of Bomanji 
Dhunjibhoy. In June 1931 the plaintiff 
had to supply 200 tons of coal to the SS. 
Hatkhola then lying-in the Victoria Dock, 
Bombay. It is his case that he gave a 
sub-contract for the purpose to the defend- 
ants who are muccadums at the rate of 
Re. 1 per ton, and that they in turn 
engaged several workmen on June 11, 1931, 
one of whom, named Maruti Bala, fell down 
from the stage on which he was standing 
at about 9 in the morning by reason of 


.one of the ropes breaking, and sustained, 


fatal injuries of which he died in hospital 
two days later. On July 8, 1931, his widow 
filed an application in the Court of the 
Commissioner claiming Rs. 1,950 as cam- 
pensation under the Workmen’s'Compensa- 
tion Act (VIII of 1923) from Messrs. Mackin- 
non Mackenzie & Oo., the agents of the 
Steamship Company, for the death of her 
husband. Messrs. Mackinnon Mackenzie: & 
Co. applied to the Commissioner. under s. 12 
of the Act, claiming to be indemnified. by 
the plaintiff on the ground that the deceased 
workman was not employed by them, and 
.on July 13, 1931, the Commissioner served 
the plaintiff with a notice requiring him 
either to contest the widow’s claim or the 
claim for the indemnity made against him 
by Messrs. Mackinnon Mackenzie & Co. 
Plaintiff appeared before the Commissicner 
on July 22, 1931, to contest the widow's 
claim, and the Commissioner awarded her 
Rs. 1,200 as compensation and Rs. 25 for 
costs, Plaintiff in turn nowseeks to recaver 
the sum of Rs, 1,225 from the defendants 
_together with an additional sum of Rs. 160 
which were the costs incurredi by him in 
contesting the widow’s claim. 


Defendants allege in the first place that 
the suit is not maintainable. It is their 
contention that all claims under 
the Workmen's Compensation Act must 
be decided by the Commissioner, and a 
separate suit cannot lie. 


in the course of or for the ‘purposes. -of 


¿ his trade or, business contracts with. a 


contractor for the execution by or under 
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the contractor of the whole or any part 
of any- work which is ordinarily part of 
the trade or business of the principal, the 
principal-shall be liable to pay to the work- 
min employed in the execution of the work 
any compensation which he would have 
been liable to pay. if that workman had 
been ‘immediately employed by him. 
Applying this section to the parties concerned 
in this suit Messrs, Mackinnon Mackenzie & 
Co. would ba liable to pay compensation 
as principal, the plaintiff being the con- 
tractor. Under s. 12 (2) of the Act Messrs. 
Mackinnon Mackenzie & Co. being liable 
as principal to pay compensation would 
be entitled to be indemnified by the 
plaintiff, and the sub-clause provides that 
“all questions as to the right to and the 
amount of any such indemnity shall, in 
default of agreement, be settled by the 
Commissioner.” Tha question that arises, 
therefore, for consideration is: What is 
the remedy of the contractor if he claims 


Indemnity from a person who he says is his 


sub-contrator? Plaintiff has filed this suit 
against the defendants under the provis- 
which provides 
inter ‘alm that where a workman has 
recovered. compensation in respect of any 
injury “caused under circumstances creating 
a legal Liability of some person other than 
the persan by whom the compensation was 
paid to pay damages in respect thereof, 
the person by whom the compensation 
was paid shall be entitled to be indemnifi- 
ed by the person so liable to pay damages 
as aforesaid’. The words in the section 
refer to the legal liability of “some person 
other than the pérson by whom the com- 
pensation was paid,” whereas the marginal 
note refers to such a person under the 
term ‘stranger’. The courts have got to 


construe the words of a section as they 


stand, and it has been held by the Privy 
Counci! in Thakurain Balraj Kunwar v, 
Rae Jagatpal Singh (1), that a marginal 
note. cannot be referred to in construing 
the provisions of a section. Do those words, 
therefore, contemplate a sub-contractor? 
And does s. 12 (2) contemplate only one 
principal and only one contractor, or a 
series of contractors and, sub- 
contractars, each contractor standing to 
his sub-contractor in the relationship of 


. principal to contractor? 
Section 12 (1) of © 
the Act provides that where a principal 


The matter isnot entirely free from doubt, 


at p 142; 26 A 393;7 O C48: 80W 
334; ll Bom L R 516; 8 Sar. 639 
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as the words of s..12 (2) refer to “ary such” 
indémnity. A similar contention «ameup 
for. decision in Calcutta on a refersnce by 
the Commissionér made to the Higa Court 
of Calettta under s 27 of the Act and is 
reported in Machuni Bibi v- Jurdiane 
Menzies.& Co. (2). ` It was there hell that if 
‘A.after undertaking work which is o-dinari- 
ly a part of his trade or business, contracts 
with B for the execution of - a part, B 
similarly „contracts with C for the executior 
of the whole or a part of the vork he 
himself has contracted for, and one of 
Cs workmen‘is killed by acvideat, pri- 
marily under s. 12 the person who 5 liable 
for compensation is A. A is entitled to be 
indemnified by B, the contractor who dealt 
directly with him. But the Act coes not 
provide for the contingency cÈ 2 being 
indemnified by C; and it was, tlerefore, 
held that B must seek his remedy in a 
Civil Court of law. The contractor referred 
‘to in s. 12 (2)is the contractor who con- 
‘tracts directly with the principal as -lefined 
ins. 12(1). If, therefore, there | 
further sub-letting of the coritract, anindem- 
nity cannot be obtained : 
‘and must be sought by recourse to the 
‘Civil Court. The court held that i might 
che urged that to hold C liable toin- 
‘demnify A would be the construction most 
_'workable in practice and migLt even 
‘avoid litigation, but it also held that it 
‘could not read in the Act what was not 
‘there. The words “any such” indsmnity, 
‘therefore are, according to this dscision, 
restricted only to one. indemnity, ramely, 
‘between the principal and ° ths _ Giginal 
“gontractor: The plaintiff alleges in-para. 5 
‘of the plaint that he applied io the 
' Commissioner to put in an app-cation 
‘ander s. 13,, but it was disallowec. The 
* defendants who were not representec before 
‘the Commissioner do notadmit this allega- 
tion, and there is nothing on the record 
“to show whether the application was made 
„and disallowed by the Commissioner. 
“Taking the words of 8.12 (2) and s. 13 
together I agree with the conszruction put 
“upon them by the High Court of Calcutta, 
and I hold, therefore, that this suit is 
“maintainable. 
m TE this suit is maintainable, as I have 
held it is, under s. 13, the next question 
“for determination of the courtis whether 
the injury to the deceased workman was 
“’oayged' under circumstances creating a 
legal liabilty of some person topay 
 -(2) 113 Ind..Cas, 18; 32 O, W N 452; 2 I R 1928 Cal. 
“399. = ee => 4 
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damages in respect thereof olher than 
the person by whom the compensation 
was paid,” the compensation in this case 
having been paid by the plaintiff. The 
circumstances which would create a legal 
liability on the part of the defendants would 
arise out of the relationship between thenr 
and the original contractor the plaintiff. 
Were the defendants sub-contractors, or 


‘rather independent contractors? An independ- 


ent contractor, generally speaking, is one‘who 
undertakes to produce a‘ given resultor to 
do a certain work without being controll- 
ed by the person for whom he does the 
work. A contractor executing an indepen- 
dent employment is not the servant of the 
person who engages his services, and he 
does not make such person liable for 
any torts he or his servants have com- 
mitted, nor is a sub-contractor the servant 
of the contractor who has employed him. 
To put it shortly, tae question for the con- 


. sideration of the court is: Was the deceas- 


ed workman at the time he received his 
injuries on June 11, 1931, a workman 
under the control of the plaintiff or of the 
defendants? 

Defendants deny that they were sub- 
contractors or that the deceased workman 
was in their direct employment when he 
received the injuries or was in any way 


employed by them. They say ‘that as 
muccadams they were asked to engage 
workmen for the plaintiff, that all the 


staging, ropes and necessary implements 
for the work were supplied by the plaintiff, 
and that the workmen used to work direct- 
ly under the control of supervisors ap- 
pointed by the plaintiff. The plaintiff 


‘called his manager and constituted at- 


torney Rustomji Kumana to give evidence 
on his behalf. He stated to the court that 
it was he who engaged the defendants as 
muccadams for the work of coaling the 
SS. Hatkhola at Re. 1 per ton, and that 
the defendants as _muccadams employed 
the workmen and settled their wages. 
Defendants, on the other hand, say that 
they were engaged by one Jamsetji 
Darukhanawalla who was at the time a 
foreman in the plaintiff's service, and that 
it was he who engaged them separately 
on the morning of June 11, 1931, and 
asked them -to get 50 to 55 men each in 
order that 100 tons of coal may-be 
bunkered by defendant No. 1 and another 
100 tons by defendant No. 2. The plaint- 
iff called another witness Mahomed Piren 
who is also a foreman -in the plaintiff's 


_ Service, and he said that the? defendants 
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were engaged by Mr. Darukhanawalh, 
though he was not aware ol the terns 
of engagement. ‘It is really immateržzal 
for the purposes of this suit by whom tae 
defendants were engaged. There is tne 
word of Rustomji Kumana against tne 
word of each of the , defendants and the 
word of Mahomed Piren, and it certaizly 
“seems to me to be more probable tLat 
Mr. Darukhanavalla- who was on the soot 
“engaged the. muccadams for the purpose 
for which their services were required. 
What is really materialis in what capadty 
the defendants were cngaged, or waat vas 
‘their relationshsp to the plaintiff. [His Lad- 
ship referred to certain other mattars end 
‘Gontinued.] The deceased’ was one of the 
‘workmen engaged by the defendants,out 
the question still remains whether he vas 
‘exclusively subject to the defendants’ 
orders and control in his work. The 
plaintiff's case is that he had no cortrol 
‘over the work of the deceased, that his 
agents abstained from personal interference 
and that the defendants had the ertire 
control of the work of coaling 200 ton. of 
coal, the mode and the manner of 
doing it being left entirely to their jrdg- 
‘ment and their “discretion. Both sides Lave 
led evidence in order to show the naure 
and lhe measure of the control exercised over 
the defendants’ workmen, andI must rere 
observe that the evidence that has Teen 
led by the plaintiff is incompiete, and 
such as has been recorded before n= is 
unsatisfactory. The whole evidence on 
-either side, however, read together stows 
‘that the entire control of the work had 
not been abandoned to the defendants, 
-and the work done by the defendents’ 
-wolkmen was done not only under the 
supervision of the plaintiff or his agents 
and for his benefit but also tc a large 
‘extent under his superintendence and 
‘control. A mere supervision or arighs to 
inspect the work in progress or to stop 
it at any stage or at anytime of the day 
‘would not be enough to show that the 
‘plaintiff had the control. It has been laid 
‘down: in Reediev. London and North 
Western Railway Co. (3) -that even iz the 
-employer had the right to dismise an 
incompetent workman employed by his 
~contractor, that right would not make the 
employer liable. It was also ‘contended 
‘that the workmen in this case were not 


(3) (1849) 4 Ex. 244 at p258; 20 LJ Ex 35; 13 Jur. 
_ 859; 6 Bail, Oas, 184. fe IH D 
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engaged -directly = by the plaintiff; but. 
through the defendants who settled their’ 
wages and paid them. [His Lordship then . 
dealt with the evidence and continued.]' 
From all this evidence it appearsto me - 
that the defendants as muccadams had not 
the right to do the whole of the work onè 
their own initiative, but that the workmen 
engaged by them were under the plaint- 
iff's control. On this~point also, I believe 
the defendants’ evidence in preference to 
the p_aintiff’s witnesses. 

There is another point to be considered 
in this case. Plaintiff says that on June 
11, 1931, defendants not only applied the 
labory but also staging, ropes, shovels, 
planks and other implements necessary for 
the work. Defendants have denied it in 
their written statement, though they have 
not done so in the reply given by their 
Advccate to the plaintiff's notice of. de- 
mand. [His Lordship then dealt with 
certain other matters immaterial to this re- 
‘port and continued.| I believe the 
defendants when they say that the 
that day supplied 
by the plaintiff including the rope 
that snapped and which was the direct. 
caus2 of the accident. If that is so, then 
even if the defendants were in the position. 
of sib-contractors, the deceased workman 
was engaged in a work in the perform- 
ance of which the plaintiff was interested, 
and the plaintiff was under an obligation 
under the law to take,reasonable ‘care.that 
at tae time he supplied the staging and 
the ropes they were in a state of reasonable 
fitness and safety for the ‘work for which 
they were used. See Heaven v. Pender (4). 
He zannot by employing a contracior get 
rid of his duty which -he owed to the 
workman, and for the neglect of such a 
duty he is liable for the injury sustained; 
Having neglected to use ordinary care, and 
the injury ‘having ensued by reason of 
the neglect, he is, ia my opinion, liable, 
and the duty which he cwed to the work- 
mar extends to a danger which is the 
result of negligence even without anyin- 
tention on the part of-the plaintiff. I am 
also satisfied on the evidence that the 
defendants were not independent contrac- 
tors, and, therefore, coming back to s. 13 
again, the injury that was. sustained by 
the deceased was not caused under ¢@ir-° 


-cumstances Creating a legal liahility -on 


the part of the defendants. In that view 
of ihe case the plaintiff cannot claim to 


(4:(#883) 110 B D 503; 52.L J. Q B-702; 49 LT 367; 
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recover from them the compensation which 
he had to pay to the widow. 3 

Inthe result the suit will be dismissed, 
but as I have held on two important issues 
ii favour of the plaintiff, I orde- the 
plaintiff Lo pay two-thirds of the defeadants 
costs of the suit. 


N. Suit dismissed. 


RANGOON HIGH COURT . 
First Civil Appeal No. 5 of 1935 
March 13, 1933 
Das AND Brown, JJ. 

U LU GALE—ApPELLANT 
versus 

F UPO HLAING—RESPONDENT. 

„Civil Procedure Code (Act V of 1908), C XXI, 
rr. 61, 683—Attachment—Removal of  attach-nent by 
court under misapprehension—Subsequent crær- that 
property was attachable — Revival of attachmen- 

-Where the court removed an attachment under a 
misapprehension and subsequently on dise>vering 
the mistake declared that the properties wereattach- 
able and proceeded withthe sale of the proper- 
ties : 

“Held, that the attachment must be deemed =o have 
been revived by the subsequent order of th= court 
and the sale could not be impugned on the ground 
that there was no attachment. Aziz Baksh `v 


Kaniz Fatima Bibi (1) and Gopal Prasad v Kashi - 


Nath (2) referred to. 

F. ©. A. froman order of the Dis- 
trict Judge, Myaungmya, in C. E. C. No. 64 
of 1928. : 

_ Mr. Ba Maung, for the Appellant. 

Mr. H.C. Banerjee, for the Respondent. - 
. Brown, J.—One U Po Hlaing is the 
holder of a decree for money agairt the 
estate of one Daw On, deceased. The —ppel- 
lant, U Lu Gale, was originally a defendant 
in the suit in which the decree was passed 
but the claim for a decree against him was 
waived and against him the suit was dis- 
missed wi hout costs. Subsequently -n ex- 
écution of the decree, the property new in 
dispute was attached on the ground that 
that it formed part of the estate. On August 
jl, 1930, on receiptof a copy of ajudg- 
ment passed by this Court in ar ap- 
peal in another case the Dstrict 
Court passed orders to the follewing 
effect: : 
_ “Jn view ofthe High Court orders mentionec above 
the attachment in ©. 8. No. 57 of 1928 was removed. 
Therefore warrant of attachment in this case in res- 
pect of hol. No. 12 of 1921-22 corr hol, No. 11 of -927-28 
Will automatically be removed. Removə at- 


tachment and close case. Inform Mr.H. O. 
‘Banerjee for decree- holder.” 


This order was. passed without iscue of 
fotice to either of the parties, anc on 
‘August 26, that is, 17 days later the «dvo- 
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that he 
wished to argue the case. Notice was issued 
to U Lu Gale, and after several adjourn- 
ments, on February 11 1931, the Dis- 
trict Judge passed the following order: 

“The attachmentin O R No 57of 1928 was removed 
by the High Court but that order has no effect on the 
attchment in this case which is in execution of an- 
other decree There is nothing on the record to show 
that the property attached is in the possession. of 
Maung Lu Gale through Ma Me as legal representa- 
tive of aMa On Mr Banerjee will file affidavit be- 
fore any further steps are taken in this case.” , 

Finally on June 23, 1931, the District 
Judge passed orders as follows: 

“The burden of proving the alleged gift to him 
(U Lu Gale) by Daw Me (is on him). He has ad- 
mitted that it came into Daw Me's hands as legal re- 
presentative of Daw On. It is therefore liable to 
attachment as belonging to the estate of Daw On, 
Issue notice to U Lu Gale and Ma Lu Gale for settle- 
ment cf sale particulars.” 


U Lu Gale did not at first appear to be 
served but he was finally served with notice 
to appearon September 22. On October 
3, the Judge directed the sale proclama- 
tion to issue for sale on November 30. Up 
to this date U Lu Gale appears to have 
taken no interest the proceedings but on 
November 12, he applied to the court 
claiming that no sale could take place 
as there was no attachment in force. 
This application of his was dismissed 
by the trial Court and, it is against this 
order of dimissal thatthe present appeal is 
filed. 

The correctness of the order of June 24, 
1931, was not challenged in appeal or other- 
wise,and the only point therefore with which 
we are now concerned is whether there was 
or wasnot an attachment in force at the 
time the sale was ordered. We have been 
referred to a number of casesin which im- 
movable , property has been attached, attach- 
ment has been removed on an application 
under the provisions of r. 98, O. XXI, Civil 
Procedure Code and in which subsequently 
the attaching creditor has succeeded ina 
suit brought under r. 63. These cases lay 
down the general proposition that in such 
circumstances reattachment of the property 
is not necessary that the order passed setting 
aside the attachment in the tirst instance is 
merely a provisional order and that 
when in a regular suit it is found that 
the property is liable to attachment, the 
property can be sold without any re-at- 
tachment. h 

This principle has been extended in two 
cases by the High Court of Allahabad. In 
the case of Aziz Bakhsh v. Kaniz Fatima 
Bibi (1) properties were attached. A portion 

(1) 15 Ind, Oas. 49; 34 A 490; 10 AeLJ 48, “ag 
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of the attached properties were under 
mortgage and the  judgment-debtor 
objected that the 
could not be sold in execution without, a 
suit being brought on the mortgage. The 
trial Court disallowed the objection but the 
objection was’ upheld on appea.. 
Appellate Court by mistake passed a decree 
dismissing the applicalion for execution in 
toto. This hadthe effect of removing the 
attachment with regard.to the land as to 
which no objection ` “had © been raised. An 
application was made for review of judg- 
ment and on review the Appellate Court 
modified its orders, dismissing the appli- 
cation only in respect of the mortgaged 
property and directing the ‘lower Gourt to 
continue with the execution of the decree 
according to law in regard to the rest of 
the property. In the interval the jucgment- 
debtor -sold the non-mortgaged property to 
a third party. It was held that the effect 
ofthe order passed in review was that there 
had been no dismissalof the originel appli- 
cation for execution as regards this property 
and that the original attachment of that prop- 
erly had never come to an end. 

‘In the case of Gopal Prasad v. Kashi 
Nath (2) two shops and other property of 
the defendants were attached before judg- 
ment. Subsequently the trial Judge set 
aside the order of attachment owing to his 
having misunderstood the order of the Hi gh 
Court, The High Court ordered the racks 
ment to be restored, but in the interval 
the ares pe been purchased by athird 
person. was held that the efect of 
the Mieke Court's ‘order was to restore 
the original attachment, and that notwith- 
standing that the interests of an innocent 


third party were affected thereby. In the 


present case the District Judge passed 
orders for removal of attachment without 
hearing the parties on what has subsequent- 
ly been held to have been a misuncerstand- 
ing of the orders of this court in another 
case and the court finally found that this 
mistake had been made and directed the 
properties 10 be sold, The circumstances 
of this case are not in every respact simi- 
larto those of “any of the cases cited before 
us, but the principles underlying them 
would appear to bé the same. It istrue 
that the court passed no definite orders in 
so many words cancelling the orde> remoy- 
ing the attachment; but that was clearly 
the intention of the court when passing its 
order of June 24, 1931. 


(2) 52 Ind, Cag, 343; ATR. 1920 All, 356: 42 A 39; 
fo AL J 901, 
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It has been. objected that the court had 
no power to pass the order of June 24, be- 
causeno written application in review was 
put before it. It seems to us that this ob- 
jection should have -been taken when’ the 
court wes considering the question raised. 
Not only was the objection not taken then 
but the-correctness of the order of June 24, 
was never Challenged in appeal. Theap- 
pellant cannot therefore question its correct- 
ness-now. In our opinion-it must be con- 
sidered that the original attachment was 
revived by the orders of the District Court 
passed on June 24, 1931, and that this was not 
therefore, a case where property was ordered 
to be sold without an existing attachment, 
For taese reasons we dismiss the appeal with 
costs: Advocate’s fee three gold mohurs. |, 
Das, J.—I agree. : 
A f Appeal dismissed. ` 


BOMBAY HIGH COURT 
Testamentary Suit No. 8 of 1932 
August 4, 1932 
Wavta, J. 

PANDURANG SHAMRAO LAUD- . 

AND OTHERS — PLAINTIFES ” 
versus 
5 DWARKADAS KALLIANDAS . 
AND OTHERS— DEFENDANTS r 

Sucsessian Act (XXXIX of 1925), ss. 211, ay7 “4d. 
minis:rator pendente lite—Appointment o — Considera- 
tions—Exeeutors taking benefit under wi I—Probate of 
will—How far operative —Litigating party, if can be 
pe in possession by granting administration pendente 
ite. 

When an administrator pendente lite is appointed 
under’s. 247, Succession “Act, his position is similar 
to that of a "Receiver, „with this distinction that the 
administrator pendente lite represents the estate.of 
the deceased for all purposes except distribution, 
Befors granting administration pendente. lite' ' the 
court has to be satisfied in the first place that there 
is a bona fide suit pending, touching, the validity of 
the will ofthe deceased. The court hay to be‘satis- 
fied esto the necessity of such an administration 
and zs to the fitness of the proposed administration, 
and is must also be satisfied that itis just and proper 
under the circumstances of the cae to appoint an 
administrator before subjecting the estate to the. cost 
of such administration, ‘The court has, apart: from 
the Succession Act, general jurisdiction to- -ap- 
point a Receiver in any case in'which it may 
appear just and convenient to do so. Such an ap- 
pointment cannot be claimed as of right” merely 
because the proceedings are contested, but whenever 
there isa bona fide dispute -and a case -of necess 
has teen made out, the court in its discretion general- 
ly makes tbe grant. . 623, cols. 1 & 2] 

Ucder s. 211 oft A Indian Succession Act ` an 
executor is the legal representative of the deceased 
foral purposes,-and all the property of the deceased 
vests in him even before probate is granted. The 
probate of a will is operative only as; ithe authenticated 
evidence of the executor’ s title and not as ths founda- 
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tion thereof, for he derives his title from the will 
‘itself, and the property of the deceased vests in him 
from the moment the testator dies. 

Aù executor before he proves the will may do al- 
most all acts which are incidental to His office 
except those relating to suits in connection with 
‘the estate; and when he has filed his petition for 
probate and the petition is turned into a suit 
and while the suit is pending, there is no 
one legally entitled to receive or hold the  ssets or 
give valid discharge. 

- -The court does not as a rule appoint a Receiver as 

against executors whenever they have obtained 
probate, unless there is gross misconduct or mis- 
management and waste on their part. If they are 
rightly in poseession and there is no dispate as to 
‘their title they will not be replaced by the Court 
‘Receiver except on very strong grounds. 

When executors propounding a will take a large 
and appreciable benefit thereunder, the court treats 
the’ will with suspicion of more or less weight ac- 
cording to the facts of each case, and the ones lies on 
such an executor to prove to the satisfaction of the 
court that the testator understood what he did. and 
that it was his will, and no probate can isste uriless 
the conscience of the court is satisfied that the person 
propounding the will has led sufficient eviden-e which 
on a close and careful examination entirely ~emoves 
that suspicion. Barry v. Butlin (è), Vel-asawmy 
Servaiv. Sivaraman Servai(9), Rangavva Houmappa 
Bidri v Sheshappa Bidri (10) and Mallapa Ningappa 
Meti Tipava Gu. adappa Meti (11), relied on. 

It ig not proper to put a litigating party in pGsession 
by granting administration pending the sui unless 
by consent of all parties. 


Sir Chimanlal Setalvad, Messrs. J. D. 
Davar and Lalji Gokaldas, for the >laint- 
iffs.. i : 


Sir Jamshed Kanga, The Advocate G=neral 
Messrs. F. G. Coltman, V. F. Taraporzwala, 
M.C. Setalvad and N.P. Engineer, or the 
Defendants. - 


- .dJudgment.— This is a notice of notion 
taken out by the defendants for the appoint- 
ment of the Court Receiver as the adminis- 
‘trator pendente lite and Receiver of all the 
movable and immovable propertic be- 
longing to the estate left at the dexh of 
Pultibai, widow of Runchhoddas Tv ibho- 
wandas Mody, and of the claims and docu- 
ments referred to in prayer (1) of the rotice 
‘of motion, and alsofor an injunction against 
the plaintiffs in termsof prayer (2) th=reof. 
Putlibai died in Bombay on April 25. 1932, 
leaving a will dated August 30, 1921, of 
which the plaintiffs are the executors. 
Plaintiffs have filed their petition for pro- 
bate of the said will. Putlibai died child- 
less, and the defendants would be scme of 
her heirs 4s on an intestacy, and are al:.o the 
reversionary heirs of her deceased husband. 
They filed a caveat and have made ar aff- 
- davit in support thereof with the resuls that 
the petition has been turned into a zesta- 
mentary suit. Defendants “allege tha: the 
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will was obtained by the plaintiffs by means 
ofa fraudulent conspiracy between them- 
selves and by the exercise of undue influence, 
coercion and importunity on the testatrix, 
and that, therefore, it is void and of no 
effect. Under the will plaintiff No.4, who 
istheson of plaintiff No. 3, gets a specific 
bequest of ten lakhs of rupees together with 
the house ofthe deceased situate at .Ridgè 
Road, Bombay, and a bungalow at Maha- 
baleshwar and aleo ornaments and jewellery 
which have been estimated somewhere bet- 
ween two and five lakhs of rupees. There 
is a bequest ofa large amount to charity, 
and the residue isalso given for charitable 
purposes.: Defendants allege that ihe- be- 
quest to charity is illusory, for there will” 
not be much left after paying off the lega- 
cies and defraying all the costs of adminis- 
tration. The plaintiffs deny that the be-~ 
quest is illusory as alleged. Defendants 
allege that in the latter half: of July 1931, 
the testatrix was taken to Nasik by plaint- 
iffs Nos. 2 and 4,and plaintiff No. 1 and his 
wife came there later, that she was in bad 
health, that she was kept in duress, and on 
her return-she was made to execute a will 
on July 29 which was replaced by the will 
now propounded. Plaintiffs on their side 
‘deny each andevery one ‘of these allega- 
tions, and they contend that the testatrix 
was a free agent, knew what she was about, 
and that she was also anxious that defen- 
“danis should have no benefit uader the dis- 
positions contained in her will. All these 
allegations and counter-allegations will 
have to be gone into at the hearing of the 
suit; andI do not wish at this stage to 
say anything one way or the other which 
may prejudice plaintiffs or the defendants 
in respect of their contentions at the hear- 
ing. All that I can say at present ‘is, 
judging by the number of affidavits put in 
and their length and the number of state- 
ments therein contained, that it will take 
some appreciable time before the suit is 
heard and finally disposed of. ` 
Defendants have made their present 
application under s. 247 of the Indian Suc- 
cession Act whichis the same as s. 70 of tne 
old Court of Probate Act cf 1857 in Eng- 
land, 20 & 21 Vic. c. 77. Section 70 applied 
only to personal estate. Section 71 of that 
Act gave the Court of Probate power to 
appoint a Receiver even of the real estate’ 
of the deceased pending the suit,so far as 
the validity or otherwise of the will might 
affect the real estate, Both these sections 
are now, with regard to deaths, occurring 
after the year 1925, repealed by s. 163 (1) of 
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the Supreme Court of Judicature (Consoli- 
dation) Act-of 1925, 15 & 16 Geo V, c. 46, 
and s. 247 of the Indian Succession AG 
corresponds to s. 166 (1) of the Judicatura 
Act of 1925. Section 247 provides that 
pending a suit touching the validity of ths 
will of a deceased person the court 
may appoint an administrator of his estate, 
and such administrator shall have al ths 
rights and powers of a general administratcr 
other than theright of distributing suca 
estate, and every such administrator shall 
be subject to the immediate control of ths 
court and shall act under its directior. 
In other words, the position of an adminis 
trator pendente lite is similar to thet of 3 
Receiver, with this distinction that ths 
administrator pendente lite represents ths 
estate of the deceased for all purposes 
except distribution. Before granting ad- 
ministration pendente lite the court has to 
| be satisfied in the first place that thers 
is abona jidesuit pending, touching the 
validity of the will of the deceasec. In 
England proceedings on a caveat do ino: 
constitute an action, but here we ars 
governed by r. 632-of the High Court Rules 
-which provides that upon the affidavit in 
support of the caveat being filed, tha 
petitioner for probate shall be- called 


upon by notice to take out a summons,’ 


and the proceedings shall be turned into = 
suit in which the petitionér shall bə ths 
plaintiff and the caveator shall be ths 
defendant. The caveat having been filed 
in this case and also an affidavit in 
support thereof, there can be no doubs 
that there is a lis pendens in this court. 
Secondly, the court before exercising its 
jurisdiction to grant administration 
pendente lite, has also to be satisfied whethe- 
there is a necessity for such a grant. In 
Rendall v. Rendall (1), it was held by the 
Vice Chancellor that where no probate or 
administration had been granted, a Receive> 
was appointed as a matter of course pend- 
ing a bona fide litigation in the Ecclesias- 
tical Courts to determine .the rigat te 
probate or {administration unless a specia. 
case for not doing so had been made out 
In Bellew v. Bellew (2) Sir J.P. Wilde 
intimated that he would not in future 
follow the established practice of requir- 
ing acase of necessity before making z 
grant of administration pendente lite, bus 
would make it, whenever the Chancery 
Court would have appointed a Receiver, anc 
(1) (1841) 1 Hare 152; 11 L J Ch. 93. 


= (2) (1865) 34 L J P 125; 4 Sw, & Tr. 58; 11'Jur, (x. 8) 
588; 13 L T 247. 
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that he wouid in future appoint an adminis- 
trator pendznte lite where: a bona fide suit 
was pending irrespective of the properiy of 
the deceased being in any particular danger. 
We are, however, governed by s. 247 of the 
Indian Succession Act, and the appointment 
is purely discretionary, as the word “may? . 
in the ssciion clearly indicates, but that 
discretion has to be exercised judicially 
and nos arbitrarily. In my opinion the . 
court has to be satisfied as to the necessity - 
of such an administration and as to the 
fitness of the proposed administration, and 
it must also be satisfied that it is just and 
proper under the circumstances of the case 
to appaint an administrator before subject- 
ing _thə estate to the costs of such adminis- 
tration. The court has, apart from the . 
Indian Succession Act, general jurisdiction 
to appoint a Receiver in any case in which 
it may appear just and convenient to do 
so. Such an appointment cannot be claimed 
as of right merely because the proceedings 
are consested,- but whenever, there is a 
bona fide dispute anda case of necessity 
has been made out, the court in its discere- 
tion generally makes the grant. Counsel 
forthe plaintiffs relied on a Calcutta ` 
decisior in Jogendro Lal Chowdhury v, 
Atindre Lal Chowdhury (3). In that case 
the Dis:rict Judge appointed an adminis- 
trator pendente lite, but his order was. set 
aside by the High Court of Calcutta. 
Accord:ng to the facts of that case the cavea- 
tor, wko wzs tbe grandson. of the testator, 
had raised no objéction in the; probate 
proceecings to the appointment of the 
appellant who was the son of the testator 
as an executor, nor did he raise any 
objectim tothe son acting in his capacity 
as executor, nor did he for more than 
one year between the death of the testator 
and the application for probate take any 
objectim to the estete of the deceased 
remaining in the hands of the executor, 
nor did he object for four months even 
after ths application for probate had been 
made. Various charges were made against 
the executar. The District Judge dealt 
with all of them, and held that none of them- 
was proved. Nevertheless, the District 
Judge made an order appointing an ad- 
ministretor pendente lize on the ground that 
the accounts ofthe estate did not seem 
to him so have been properly kept by ‘the 
executor, which ground was not even taken 
bythe caveator. Each case must depend 
upon its own facts, and upon the facts 


(3) 2 Ind. Oas. 638; 13 O LJ 34. 
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of that case the Appeal Court came tothe 
conclusion that no necessity for the appoint- 
ment of an administrator pendente lite had 
been made out. 

Under 8.211 of the Indian Succession 
Act an executor is the legal representative 
of the deceased for all purposes, and all 
_the property of the deceased vesis in him 
even before probate is granted. The pro- 
bate of a will is operative only as the 
authenticated evidence of ihe executor’s 
title and not as the foundation thereof, for 
he derives his title from the will itself, 
andthe property of the deceased vests in 
him from the moment the testator dies. 
Under s. 213, however, no right as executor 
ean beestablished in any court of justice 
without inter alia a grant of probale, and 
under .s. 214 nocourt can pass 2. decree 
against an heir of .a deceased person for 
payment of his debt lo any permon who does 
not hold either Probate or Letters of 
Administration or a Succession Certificate. 
It follows, therefore, that an executar before 
he proves the will may do almost all acts 
- which are incidental to his office except 
those relating to suits in comnection with 
the estate; and when he has filed his peti- 
tion for probate and the petit-on is tuned 
into a suit as inthis case, and while that 
suit is pending, there is no one legally 
entitled to receive or hold the assets or 
` give valid discharges. As was pointed 
outin Watkin v. Brent (4) there is no doubt 
that if the representation to the estate is 
in contest, and no person has been constitut- 
ed executor, the court interferes noi because 
of the contest, but because there is no pro- 
per person entitled to receive the assets. 
In this case the representation to ize estate 
of the deceased Putlibai is in contest, and 
without saying anything with regard to the 
merits of. the allegations and counter- 
allegations made in the suit, there can 
be no doubt that a bona fide litigation is 
pending between the parties. 

The question which then arises is whe- 
ther the necessity for a grant o= admin- 
istration pendente lite has been made out, 
and if it is, who should be appointed 
administrator pendente lite? It appears 
that within a week after the death of the 
deceased, plaintiffs. themselves filel a peti- 


tion in this court stating.thet it was ne-~- 


cessary for the’ preservation of .the estate 
that Letters of Administration may . be 
granted: to them under s, 253 limited to 


(4) (1835) 1Mylne & Oraig 97 af p 102;5-L J 
(x. a) Oh, 49; 43 R R 149. 
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the collection and preservation of the estate 
and the giving of discharges for debts 
and claims due to the estate, but the 
petition was dropped. Plaintiffs say in 
one of the affidavits thet the reason for 
dropping the petition was that the applica- 
tion was thought unnecessary as there 
was no real difficulty in recovering the 
debts and outstandings, and that as a 
matter of fact that had been done. De- 
fendants on the other hand allege that the 
reason was that they objected and wanted 
Letters of Adminisiration to be granted to 
the Court Receiver instead of to the plaint- 
iffs, to which the plaintiffs objected. This 
allegation made by the defendants in 
para. 28 of their affidavit in support has 
not been specifically denied. The gross 
value of the estate, according to the sched- 
ule to the petition for probate, is about 
thirty-two lakhs of rupees, and deduct- 
ing the amounts and liabilities payable 
under the consent decree in Suit No. 1869 
of 1930 which was filed by defendant No. 2 
in respect of the estate of Ranchhoddas 
Tribhowandas Mody, the deceased husband 
of the testatrix, the estate is valued at 
about rupees twenty-three lakhs. The 
estate mainly consists of Government 
Securities the value of which with interest 
is estimated at rupeestwo lakhs, of shares 


` of various companies which together with 


dividends are valued at.. about -rupees 
two and a halflakhs, immovable prop 
erties worth about rupees four lakhs, and 
a large number of claims under mortga- 
ges, four of which were taken in the 
name of Ranchhoddas Mody and about 
thirteen in the joint names of Ranchhoddas 
Mody and his wife the testatrix. In res- 
pect of the mortgages standing in these 
joint names about eleven suits were filed 
by the Receiver appointed in that suit, 


a 


and in place of the Court ‘Receiver who ' 


filed them the name of the testatrix was 
subsequently substituted, and the testatrix 
and plaintiff No, 3 were appointed joint 
Receivers without security and without 
remuneration. Amongst these mortgages 
are mortgages executed by plaintiff No. 1. 
It appears that he had equitably mortgaged 
his properties at Queen’s Road and Haines 
Road to Ranchhoddas Mody for Rs. 2,11,980 
and Rs. 71,815 respectively with interest. 
The due date having expired, the time 
for payment was extended. Thereafter, 
plaintiff No. 1 took reconveyances ofthe 
property from the testatrix about the end 
of December, 1931, when the mortgage 
debt with interest stood, at over three 
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lakhs. of rupees, and on the same day 
plaintiff No. 1 executed fresh equitable 
mortgages for the said amounts in favour 
of the testatrix. It was alleged, wken the 
notice- of motion was argued, that interest 
on those mortgages for seven montas had 
been in arrears, but I have now been 
informed that since the argument com- 
menced ‘plaintiff No. 1 has paid ap all 
the arrears of interest. Interest ic’ also 
due by other mortgagors.- Rents have also 
to be recovered, andthe testatrix and 
plaintiff No. 3 having been appointed joint 
Receivers, plaintiff No. 3 inthe absence of a 
fresh order appointing him sole Receiver is 
notin law entitled to recover the rents which, 
according to the affidavits, amount tio about 
Rs. 6,000 per month. It is also alleged 
that dividends ‘have not been ‘recovered. 
It is further alleged that books of account 
are in the plaintiffs’ possession. Jt was 
also contended that if suits were filed. by 
the executors no decrees could be passed 
pending the grant of probate.. There is 
no dispute that various suits are perding, 
and that suits may have to be filec and 
interest and rents and dividends recoverec, 
and there is alsoa large residue in favour 
of charity.’ The estate is of considerable 
value and extent, and for the safeguarding 
and preservation of it proper arrangements 
ought, in my opinion, to be made, especially 
when very wide discretionary powers have 
been given to the executors under a will 
which is challenged by parties who are 
interested in the estate. 

The next question is what arrangement 
should be made. The general principle 
is that the Court does not as a rule‘appoint 
a Receiver as against executors whenever 
they have obtained probate, unless shere 
is gross misconduct or mismanagement and 
waste on their part. If they are rightly 
in possession and, there is no dispute as to 
their title they will not be replaced by 
the Court Receiver except on very strong 
grounds, Their appointment itself saows 
that the testator had confidence in tiem, 
and the Court gives effect to the expression 
of the cdnfidenée reposed in the parties by 
one: who:kn#w'them best. It has also jeen 
held that’ the Court’ refuses to appoirt an 
administrator pendente lite where thére is 
a- person named in the will as. executot 
whose’ appointment ‘is not questioned and 
who can. discharge the functions of an 
administrator: See Mortimer v. Paull (5). 
In this case, however, the appointments „of 

(5).(1870) 2 P\& D-85; 39,LT P47; 22:1 T163; 18 
WR 901, met l i 
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the executors is questioned, “and their title 
is in dispute because the will itself is 
challenged ‘on various grounds. Under the 
circumstances there suould be, inmy opinion, 
a grant of administration pendente lite. 

The! last question’ is, who should be the 
administrator or administrators pendente 
lite? I have to be satisfied as to the 
fitness of such an administrator or such 
administrators. Plaintiff No. 1 B a 
solicitor of this court and has prepar- 
ed the will, and if he was the sole 
executor the court would appoirt a 
Receiver of the estate as was dons in 
Hamilton v. Girdleston (6). There are, how- 
ever, co-executors along with plaintif No. 1. 


‘But nevertheless plaintiff No.1 is a debtor 


to the. estate-of the deceased. ` He claims 
a large sum of costs against the estate, aud 
gays in his affidavit: that he informed the 
iestabrix that he would claim his professional 
costs even if he.actéd as executor which he 
would be entitled to. It has, however, been 
held by the Privy Council in Bai Gungebat 
v. Bhugwandas Valji (7) that the insertion 
of aclause that the solicitor executor should 
charge for his professional work hardly 
raises any suspicion about the genuineness of 
the will. In’ view, bowever, of the position 
in which plaintiff No. 1 stands to the estate, 


his interests are toa large extent in condieb . ` 


with his. duties. Plaintiff No. 2, is is 
alleged,-was-a share-broker, and thougk at 
present heis in affluent circumstances, the 
allegation against him is that he isê friend 
of the other plaintifisand has helped them , 
in’ getting the testatrix .to execute the wilk 
This of course is an- allegation.which will 
have to be substantiated at the time of the 
hearing. Plaintiff No. 4is a young man oÊ 
about twenty to tweuty-five years and: is the 
son of plaintif No. 3 and lives with hi 

father, and plaintif No. 4 gets a legacy 
of between twelve to fifteen lakhs of rup2es 
under the will.- It isa well-known principle 
that when executors propounding..a will 
take a large and appreciable benefit, there- 
under, the court treats the will with suspi- 
gion of more or less weight according ‘tothe 
gadis of each case, and the onus lies on such 
an. executor to- prove to the satisfaction of 
the court that the testator understood what 
he did ‘and that it was his will, and no 
‘probate can issue unless the conscience of 
the court is satisfied that the person p-o- 


pounding the will has led sufficient eviderce 


6).(1876) WN 202. | : 
uh 1 i 142 at page 159; 7 Bom L R.854; 29 B-510; 


‘sk Ted 271; [3 A Led 68) 8 Sor 813; 9 OIW N 789 
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which on a close and careful ezaminstion 
entirely removes that suspicion. This has 
been laid down in a series of cases such as 
Barry v Butlin (8), Vellasawmy Se-vai v. 
Sivaraman Servai (9), Rangavra Han- 
mappa Bidri v. Sheshappa Biari (10) 
and Mallappa Ningappa Medi ` v. 
Tipava Gudadappa Meti (11). The same 
principle has also been laid down in 
the case cited to me in Bai Cungabai v. 
Bhugwandas Valji (1). I have carefully 
considered whether the plaintiffs or any one 
or two or more of them should be appointed 
administrator or administrators pendente 
lite, and there is also the offer made to me 
through their Counsel that'they are willing 
to give ‘security. It is, however, a general 
principle though not an absolute Tule of 
law, not to put a litigating party in position 
by granting administration ‘pending she suit 
unless by consent of all parties anc, in my 
opinion, this is not acase in: which I should 
make an appointment out of the p aintiffs, 


“y Insaying this I wish to make it car that 
“the court is making no imputation whatsc- 


ever against the plaintifs or any c? them. 
An instance was cited to me in which the 
latë Mr. Justice Russell in T. & 1.3.8 of 
1903: appointed one of the execusors of a 
disputed will along with another adminis- 


.. trator -pendente lite, but, as I have said 


before, edch case must stand’ on its own 
facts -and circumstances and the 
facts and circumstances in that cast- are not 
before: me. It is in my „opinion. in the 
interests of all parties “fo appoint an im 
partial person as an administrator pendente 
lite, and the court Receiver is em officer 
of the court who is independent cf and is 
bound to be indifferent between the contest- 
ing parties. Moreover, under s. 247 all the 
powers: that he exercises are stbject ‘to 
the immediate: control of the cout and he 
acts under ‘its direction. ee Ane 

Under the circumstances I will make an 
order in terms of prayers: (1) and È) of the 
‘notice of motion. Costs of all parties to 
come--out of the estate of the deceased 
‘Putlibai, those of the executors as between 
attorney and client. `- 

“Ib is agreed between the pa-ties that 
plaintiffs Nos. 3 and 4 should remain un- 
Mo (1838) 2 Moo. P-O 480; 12 E R 1089;1 Curt 634; 


, (9) 121 Ind, Cas. 230; 57 1 A 96: 32 Bon. LR 511: 
A IR1930P 0 24: Ind. Rul. (1930) P O =8: 31 1. W 
185; 34 OW N 206:58M LJ 114; SR 1°9;510L I 
a Attia N er 0). P 

) -Oag. 416;.29 Bom, L.R 32; ; 
A IR 1927 Bom. 228, semis 


(11) 128 Ind. Cas, 545; 32 Bom, I 3 
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disturbed in occupation of the Ridge Road 
house and the contents thereof including 
the motor carsubject to the rights and con- 
tentions of the parties. I further direct the 
Receiver not to take possession of the family 
idol or idols at present until the further 
orders of the court. f 

‘Receiver to act on the prothonotary’s certi- 
ficate. ; 

N. Order accordingly. 


"— M 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 653 of 1931 
wg. December 15, 1932 

NisMaTULLaH AND Kison, JJ. 

EJAZ HUSAIN AND anoTHER— 

J UDGMENT-DEBTORS—APPELLANTS 


versus 
Lala GOVIND PERSHAD— DECREE- 
HOLDER— RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXI, 
7. 16—Ostensible decree-holder ‘relinquishing her 
rights in favour of her husband—Construction of 
deed—Deed of relinquishment— Whether amounts to 

- assignment. 

‘Where an ostensible decree-holder execvted a 
deed of relinquishment by which she declared that 
her husband was the real mortgagee and decree- 
holder, she being his benamidar, and. ‘mentioned 
that the executant had relinquished all her rights 
in favour of her husband and it appeared that 
there was no question of estoppel operating against 
tho busband in asserting his right as the real decrece- 
holder: 

Held, that the deed could not be construed other- 
wise than as an assignment of her right to execute the 
decree to the husband within the meaning of O. XX1, 
r. 16, Civil Procedure Code: Palaniappa Chettiar 
v. Subramania Chettiar (1), distinguished; Ram Sewak 
Laiv. Satruhan Deo Sahai (2), referred to. _ 

“6. 


C. A. from the decision of the Dis- 
trict Judge, Moradabad, dated January 
28, 1931. i 

Mr. Mukhtar Ahmad, tor the Appellants. 

Mr. B. Malik, for the Respondent. : 

Judgment.—Thisis a judgment-debtors’ 
appeal from the order of the learned 
District Judge of Moradabad, dismissing: 
their appealfrom the order of the Munsif 
of Sambhal, who dismissed their objection 
to execution being taken out by one 
Govind Prasad. Thefacts arethat Musam- 
mat Champa Dei obtained a decree on 
foot of a mortgage deed against the appel- 
lants. Subsequently she executed a docu- 
ment styled as a deed of relinquishment 
or release by which she declared ‘that her 
husband, Govind Prasad was the real 
mortgagee and decree-holder, she being 
his benamidar, The. deed further mien. 
tioned that the executant had relinquished 
all her rights in. the decree’in favour of hey 
husband, Govind Prasad i: 
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Relying on the deed of. relinguiehment 
‘ Govind Prasad applied for execution of 
decreein place cf Musammat .Champe Dei. 
The appellants objected on the ground 
that the only person who was.entitled to 
execute the decree was Musammat Champa 
Dei, and that in spite of the. deed of 
relinquishment already referred to Govind 
Prasad had no right to proceed with the 
execution of the decree, Reference was made 
to O. XXI, r. 16 of the Civil Procedure Code, 
which authorises the. assignee of a decree- 
holder to execute the decree in place of ths 
original decree-holder, Both the courts 
below overruled the objection and allowed 
execution to proceed at the instance cf 
Govind. Prasad. 

The learned Advocate for the appellants 
has referred us to two cases, which, hə 
claims, are applicableto the circumstances 
of the present case. 

The first is Palaniappa Chettiar w. 
Subramania Chettiar (1) in which it was 
laid down that where a decree has been 
transferred to a particular person under an 
instrument in writing, no other person, claim- 
ing tobe the real owner under the trans- 
fer, and alleging the transferee namec 
therein to be a mere benamidar for him, 
can apply for execution of the decree, 
under Ò. XXI, r. 16, Civil Procedure Code- 
What distinguishes that case from the 
present one is the circumstances that the 
alleged benamidar in that case had not 
executed any document relinquishing hie 
own title in favour of the alleged real 
transferee. The learned Judges of the 
Madras High. Court held that O. .XXI, 
r, 16, Civil Procedure Code, cannot apply 
unless a transfer of assignment by the 
decree-holder comes into existence. Inthe 
case before us we have to consider whether 
the deed of relinquishment. admittedly 
executed by the ostensible decree-hclder 
amounts to an assignment within the msan- 
ing of O. XXI, r. 16. tee. ise 

The second case to which reference has 
been made on behalf of the appellants is 
Ram Sewak Lal v. Satruhan Deo Sahai 
(2). Inthat case one, Lachmi Narain sued 
on foot of a hand-note. The defencant 
contested the suit on the ground that 
Satruhan Deo Sahai was the real obligee 
under the bond, and that the plaintiff, 
Lachmi Narain was only benamidar end, 
therefore, not entitled to sue. A compromise 


(1) 88 Ind, Cas. 409; 48 M 553; 48ML J 419; 21 
L-W 545; A IR 1925 Mad, 701 au ik: 
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' Dei, and we must assume 


701. 
(2)-101 Ind. Oas, 616; A I R 1997 Pat, 170; S-P L T- 
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was. arrived at, iwhich expressly declared 
that Satruhan Deo Sahai, the alleged real 
obligee of-the bond, had no interest inthe 
debt, and that Lachmi Narain was entitled 
to sue.- A- decree was accordingly passed 
in favour of Lachmi Narain in terms of the 
compromise. In spite of the declaration 
contained in the compromise Lachmi Narain 
subsequently executed what he called a 
deed of release in which he declared that. 
Lachmi Narain was 2 benamidar for 
Satruhan Deo Sahai in the above suit, 
The report of the case does not show 
whether there were any such operative 
words as could have the effect in law of 
transferring the rights of Lachmi Narain 
to Satruhan Deo Sahai. On the face of it 
the deed of relinquishment in that case 
merely declared a fact which had been 
negatived in the compromise and the decree 
itself. In these circumstances the learned 
Judges held that the relinquishmert in 
question before them did not amount toan 


assignment of the decree-holder’s righi to- | 


execute the decree. We. do not think that - 
that case lays down any -general rule of 
law. It will depend entirely upon the 
nature of the right and the words employed 
in the document described as a deed of 
relinguishment or ‘deed of release. In the 
case before us the document makes it 
perfeetly clear that Musémmat Champa 
Dei wasa nominal .decree-holder and that 
the mortagagee rights‘were: vested in her 
husband, Govind Prasad. Ifthis correctly: 
represents the right to Musammat Champa 
that it does, she 
had no rights in the mortgaged property. 
The only right she had was to execute she 
decree for the benefit of her husbaad, 
Govind Prasad. She plainly relinquished 
this right in favour of. Goyind Prasad, 
We cannot construe the relinquishment of 
such right otherwise than as an assignment 
of her right to execute the decree to her hus- 
band, Govind Prasad. : 
We have'ezdmined the appellants’ peti- 
tion of ‘objection and note that they did. 
not raise any question of estoppel operat- 
ing, against Govind Prasad. in asserting his 
right as the real decreé-holder. If such 
a complication had existed, different con- 
siderations might have arisen. The case 
isa very simple one, in which the osten- 
sible decree-holder disclaims all right in 
the subject-matter of .the decree and 
authorises another person. the real decrees 
holder, to execute it for his.own benefit. . 
- We are clearly of opinion that the learned 


District Judge was right in bolding that 
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Govind Prasad is entitled to exesute the 
decr&æ ĉin place of his wife, Musammat 
Ch mpa Dei. ee ae 

BoE “the reasons mentioned above we 
uphold thé order appealed from and dismiss 
this appeal with costs.. 

NGT o Appeal -diss.issed. ` 


| °> LAHORE HIGH COURT _ 
Miscellaneous First Civil Appeal Xo. 1541- 
; of 1932 ; 
April 25; 1933 
ADDISON, J. 
HARBANS LAL AND aNoTHER— 
| | APPELLANTS 
versus : 
. | BUTE KBAN— RESPONDENT 
Provińcial Insolvency Act (V ‘of 1920),s. 6—Sus- 
pension of payment—When constitutes act of. insol- 
vency—N olice, necessity of —Concealment of property 
—Whether an act of insolvency. , 
In order to constitute suspension of payment as 
an act of insolvency, the debtor must give notice 


~- to the.creditor that he has suspendedpayment of his 
debts. 


Concealment of property to defeat creditors does 
not constitute an act of insolvency. 4 


Miscellaneous First Civil Appeal from an 
order of the ‘District Judge, Gujranwala, 
dated ‘July 16: 1939.” - 

Mr. ‘Shamair Chand, for the Appellants. 

Mr. ' Ram Lal Anand, for. the Respondent. 

Judgment.— Two creditors applied to 
have-one Bute Khan’ dédjudicated an insol- 
vent. Their petition has been cismissed 
and they have appealed. Two acts of 
insolvency were -alleged to have taken 
place on September 17, 1931, and January 
31, 1932, réspectively. The first ic obvious- 
ly time-barred and it has been held as 
regards the second -that the gift actually 
took place on January 23, 1932,. which 
admittedly is more than three months 
before the application was made. This 
gift also cannot be treated as an act of 
insolvency as it is beyond the period of 
three months laid down in 8. 9 (1) (0), 
Insolvency Act. : 

Other three grounds were urged in thé 
court below. The first was that he was 
concealing his property to defeat his 
creditors. It'is admitted that this is not an 
act of insolvency. The second was thatthe 
respondent'‘had suspended payment of his 
debts from February 1. This also in 
‘the present case was not relied upon in 
appeal as it is not the case of ashop or 
business. Further, in itsélf it -cannot be 
said to be an act ofinsolvency. ‘In order to 
constitute it'an act of.insolvency the debtor 
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must give notice to a creditor that he has 
suspended payment of his debts. The 
third allegation was that he was conceal- 
ing himself- since April 20: This is 
disproved by the petilioners’ own evidence. 
No act of insolvency having been establish- 
ed, the petition was properly dismissed and 
I dismiss the appeal with costs. 
N. -Appeal dismissed. 





- MADRAS HIGH COURT 
Civil Appeal No. 131 of 1927 
“ January 26, 1933 
MADHAVAN NAIR AND Jackson, Jd. 
KALAVACHERLA BAPIRAJU— 
PLAINTIFF— ÅPPELLANT 
Versus 
RAMACHARANDAS BAVAJEE-— 
DEFENDANT—REsPONDENT 
- Charitable and Religious Trusts Act (XIV of 
1920), ss. 8, 4, 6—Civil Procedure Code (Act V of 1506), 
s. 92— Disobedience of order of District Judge *to 
produce accounts— Suit under s 92, Civil Procedure 
Code—Sanction of Advocate General, whether neces- 
sary—Withdrawal of plaintiff who cbtains posses- 


sion—Right of other plaintiffs to proceed with 
suit. . 
Under s. 6 of the Charitable and Religious 


Trusts Act once the breazh referred to in that section 
is committed by the disobedience of an order . passed 
by the District Judge for production of accounts, a 
suit so far asit is based on such disobedience may be 
instituted under s. 92, without the sanction of the 
Advocate General and it is not. necessary that the 
suit under s. 92 should -be ‘instituted only by the 
person who secures the order from the District 
Court: Umrao Singh v. Har Prasad (1), referred 
to KING WP TA Ne. 
If the plaintiff who has ‘obtained ‘permission under 
s. 6 of the Act to institute a suit under s. 92, 
Civil Procedure Code, drops out, it is open tothe 
other plaintiffs who had joined with him in institut; 
ing the suit to proceed with thesuit: Gulam 
Ghounse v. Mohammad Khan (2), relied on, 

-Appeal against-the decree of the Court 
of the Subordinaté Judge, Ellore, in Original 
Suit No, £0 of 1928. < ih 

Messrs. P. R. Ganapathy Ayyar and Y.. 
Krishna Mohan, for the Appellant. 

Mr. P. Somasundaran, for the Respond- 
ent: 

Judgment.—The second plaintiff is the 
appellant. The appeal arises out of a 
suit instituted by the plaintiffs under 
s. -92, Civil Procedure Code. Prior to 
the institution of the suit, the first plaint- 
iff applied under the provisions of Act 
XIV -of -1920 tothe District Court to obtain 
orders from the Court- under ss. 3 and 4 
directing the trustee to furnish accounts 
and give the necessary information about 
the trust., The learned “District Judge 
repeatedly gave time tothe defendant to- 
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produce accounts, but ‘ultimately the ordar- 


of the court was not complied with and 
under s. 6 he passed an order ziving 
permission to institute a suit under s. 92, 
Civil Procedure Code. After obtaining 
such -permission ‘the other two plaintiffs 
joined the first plaintiff and instituted this 
suit against the trustee. - In the course of. 
the trial, the first plaintiff at whose, 
instance permission was obtained from the, 
District Judge dropped out of the suit 
and later on the-third plaintiff also 
abandoned it. So; the only person who. 
proceeded. with the suit was the second 
plaintiff, In the suit, various veliefg 
were claimed. In para. 12 (a) an nyen- 
tory was asked for from the defendani. 
In para. 12 (b) the defendant was sought 
to be removed and it was also requested 
that it should be déclated that he is not 
the rightful mahani. In para. 12 (c) a 
scheme was sought to be framed for the 
management of the properties and accounts 
were also asked to be rendered bv the 
defendant-trustee. The learned Subordi- 
nate Judge dismissed the suit without 
going into the merits. He held, that the 
plaintiff who obtained permission to in- 
stitute the suit.from the District Court 
having dropped. out of the proceedings it 
‘was not competent for the other plaintiffs 
to proceed with the suit; and he also held 
that since the reliefs claimed in the suii 
exceeded and went beyond -the particular 
relief with respect to which sanction was 
‘given by the District Judge the suit. was 
incompetent. - ` 
In appeal it is argued that the learned 
Subordinate Judge's decision on both 
these points is wrong. The first question 
is whether the suit contemplated by s. 6 
of the -Act XIV of 1920, cannot be in- 
stituted by persons other than the parti- 
cular individual who obtained the permis- 


sion, It is truethat under ss. 3, 4 and- 


5 the application should be made ky a 
person interested in the trust. But once 
a breach of trust has been committed by 
the trustee by his refusal to produce the 
accounts, then s. 6 says that a suis so 
far as itis based onsuch failure may be 
instituted without the previous sanction 
of the Advocate Genera]. The section 
nowhere says that such a suit should be 
instituted by the person who made the 
application under ss. 3 and 4of Act XIV 
of 1920. ‘Under s. 92, Civil Procedure 
Oode, the previous sanction of the Advozate 
General is required for the institution of 
a suit contemplated by that section. Urder 


KALAVACHERLA BAPIRAIU Vv, RAMAOHARANDAS BAVAJEE 4 ji 


629 
s. 6 oncethe breach referred to in that 
section is committed by the disobedience 
of an order passed by the District Judge, 
then a suit may be instituted under 
s. 92, Civil Procedure Code. The necessity 
for obtaining the sanction of the Advocate 
General is thus removed under s. 6; and 
it d6es not say anywhere that the suit 
should be instituted only by the person 
who secures the order from the District 
Court, in the circumstances mentioned in 
the previous sections. In Umrao Singh 
v. Har Prasad (1) it was held that when 
the order of the District Judge for filing 
of accounts unders. 5 of the Charitable 
and Religious Trusts Act, has not been 
complied with, there is a breach of trust 
by virtue of s. 6 which could be made 
the basis of a suit under s. 92, Civil 
Procedure Code,, It ‘should, however, be 
noted that the, reliefs claimed in the suit 
under s, 92 filed in pursuance of permis- 
sion obtained under s. 6 must be confined 
to those which arise out of the failure to- 
produce the accounts and are connected 
with it. In thissuit all the reliefs claimed 
arise out of the failure to produce accounts 
except the one regarding the declaration 
that the defendant is not the rightful 
mahant. Such a relief has' nothing to do 
with the failure to produce the accounts 
and is not in any way connected with 
it. Wethink all the other reliefs can be 
based onthe defendant’s failure to produce 
the accounts; and thé suit cannot there- 
fore be said to be incompetent as asking 
for reliefs which do not come within the 
scope of the suit contemplated by s. 6 of 
Act XIV of £920. | AN 
“Then it is said that two ofthe plaintiffs 
having dropped out it is not competent . 
for one plaintif alone to proceed with the 
suit under s. 92, Civil’ Procedure Code. 
This point kas already been decided in 
this court in Gulam Ghouse v. Mohammad 
Khan (2) where it was held that a suit 
under s. 92, Civil Procedure Code, or an 
appeal arising out of such a suit does not 
abate on the death of one of the plaintiffs, 
who obtained sanction for instituting the 
suit. It canmot therefore be said that the’ 
present suit is incompetent because there 
is only one person left to conduct the suit. 
For the above reasons we hold that the 
decision of the learned Judge cannot be 
sustained. We set aside the decision and 


(1) 123 Tid. Gas 385; AI R 1930 AU. 582; (1930) A: 


71291; 52 A 843. g 
D gi Ind Cas. 666;20 L W 882; 47MLJ 745; A 
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remand the suit for disposal accord.ng to 
law. The enquiry into the case vall be 
confined as already pointed out to all: 
the reliefs except the one contained in 
the first part of cl. (b) in pera. 12 
viz., that it be declared that the defend- 
ant is not the rightful mahani. Costs of 
the appeal ‘will abide the result. Wedo 
not interefere with the costs of the lower 
Court. The court-fee may be refunded. 


[3 


gen, ` Suit remanded. 


PAN OUDH CHIEF COURTI 
Criminal Revision Application N3. 90 
= e8 of 1933. . ` meni 
z August 25, 1933 
4 ALLSOP, J. ` 
MATA DAYAL—AcocuseD —APPLICANT 
oe versus ~ 
. SALIG RAM—Opposrre Parte 
Penal Code (Act XLV of 1860), ss. 4, 
Knowledge that annoyance will be caused bz 


- a-part of.anareq ty force—Offence .of 
trespass, if made out, ` f 


kh? — 
seizing 
criminal 


.. "Where a person must have known that 26 would . 


constantly cause annéyance by seizing 2 part ofa 
land by force, he can be held to-have com=itted the 
offence of criminal- trespass. Emperor v. Eam Sukh 
(i), referred to. . 


Criminal Revision Application -from an 
order of the District Magistrate, Par-abgarh, 
dated June 6, 1933. 

Mr. Chandra Prakash Lall, for the Appli- 
cant. | ` ass 

Judgment.—This is an applicetion for 

revision. The applicant was sentenced to a 
fine of Rs. 10: for the offence of =riminal 
trespass under. s. 447, Indian Pens] Code, 
It appears that his mother was a_lotted a 
‘certain part of a field in the course of 
proceedings fcr’ partition. Tater on -she 
was in possession of the whole field, and 
steps were taken to eject her fom the 
portion which had been allotted’ to her. 
When a decree was passed she complained- 
that there had been some mistake inralculat- 
ing the area at the time of partitior. There 


had in the meanwhile been proceeCings for- 


demarcating, the area on the spot ‘and the 


ejectment was carried out in accordance with: 


that demarcation. She appealed to the 
Board of Revenue, who decided the question 
against her. “After that she died,and was 
succeeded by her son,- the applizant, who 
ignored the orders of the Revenie Court, 
and: took. possession of apart of the area 
from which his mother had been. ejected. 
The result was that he was fined a3 already 
stated, He appealed to the District Magis- 
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trate who dismissed the appeal: He has now 
come here in revision. oe fp 
lt is contended that even if itis held that 
he did commit trespass, it cannot be held to 
be criminal trespass, because he did what 
he did merely to assert his own right and 
without any intention of annoying the other 
side. It seems to -me that he must have 
known that he would constantly cause 
annoyance by seizing a part of the area by 
force. Ihaverecently decided in the case of 
Emperor -v. Ram Sukh (1) that in ‘such 
circumstances the offence of criminal trespass 
is committed. Thisis an extremely petty 
matter also. I reject the application. 
Ne ; Application rejected, 
- (1) 145 Ind. Cas.626; A I R 1933 Oudh 436; 34 Or. 
L J 1055; 10 O W N 1075. : 


s LAHORE HIGH COURT 

_ Miscellaneous Second Civil Appeal No. 
1964 of 1932 
June 29, 1933 
TNN DALIP SINGH d. 
“ BHAGWAN DAS-— DEORER-HOLDER— 
l i APPELLANT NK 
VETSUS 
NIKK A—JdJ upGMENT-DEBTOR—RESPONDENT 
_ Punjab Alienation of Land Act (XIII of 1900), as 
amended by Act I of 1931,s. 16 (2)—Court ordering 
mortgage to be effected without Collector's advice—Pro- 
vision not made for maintenance of judgment-debtor 
and his family—Validity of mortgage. pues 

Where the court without seeking the advice of 
the Collector orders a mortgage ofthe property of 
the judgment-debtor to be effected, and no suitable 
provision ia made for the maintenance of the jud E- 
ment-debtor and his family, the mortgage is not 
valid under the amending section to. the Punjab 
Alienation of Land Act. ; 

Misc. S. A. from an order of the Senior 
Sub-Judge, Gurdaspur, dated October 11, 
1932. ` ` k 
--Mr. Chiranjiva Lal Aggarwal, for the Ap- 
pellant. < sa h 

Judgment —The appellant in this case 
obtained a decree against the respondent 
and applied for execution. Subsequently 
he applied for and obtained attachment. 
One day previous. to the attachment the 
jadgment-debtor mortgaged the land to the 
Co-operative Society. The. decree-holder 
applied for mustajri of the land attached 
and the papers were sent in the ordinary 
course to the Collector. The Collector re- 
turned the papers to the court concerned 
déciding that he wasnot prepared to Te- 
commend any mortgage as no sufficient 
land. was left for the support. of the judg- 
ment-debtor. The court fixed May 16, 1931, 
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to hear the parties and on that dey the 
decree-holder was present and the. judg- 
ment-debtor was absent and the court 
passed an order that 52 kanals of land 
attached be mortgaged to one Ghulam Nabi 
son of Ghaus, for Rs. 544. On the same 
day subsequent to the order the judg- 
ment-debtor put in an application abjeci- 
ing ontwo grounds to the mortgage: (i) 


that the property was already mortgaged - 


with the Co-operative Society and therefore 
could not be re-mortgaged, and (2) that it 
was ancestral and could not be attached. 
The court dismissed the objections on tke 
ground that it was too late and the order 
effecting the mortgage had already been 
passed. “The judgment-debtor appealed 
and the learned Appellate Court held that 
the court had acted somewhat harshly to 
the judgment-debtor, it could have direci- 
ed him to file a petilion to set aside the 
ex parte order, that it was too late tc order 
the judgment-debtor to do so now, and that 
under s. 15] he accepted the appeal and 
remanded the case. to the court belcw for 
disposing of the objections on the merits. 
On the merits the court held that the 
two objections of the judgment-debtcr had 
no force and that he had no locus stanai 
to object on behalf of the Co-operative 
Society and that the ‘plea that the land 
was ancestral could not be raised by ths 
judgment-debtor. I may add here that ths 
learned Counsel for the appellant informs 
me that the alienation in favour cf the 
Co-operative Society was set aside by a 
civil suit brought by the Co-operative 
Society, but there is nothing on the record 
to show me this. On the contrary all that 
I have got before me is a judgment in 
which a mortgage in favour of Gkulam 
Nabi was set aside infavourofthe mortg- 
age to the Co-operative Society in a suit 


brought by the Co-operative Society, Ia. 


any case the trial Court further pointed 
out that it was unable to decide ¿the ob- 
jections unless the order mortgaging tha 
land to Ghulam Nabi was set aside. The 
judgment-debtor appealed again and the 
learned Senior Subordinate Judge held 
that the advice of the Collector was not 
sought and this should have been dona and 
no suitable provision had been made for 
the maintenance of the judgment-debtor 
and hisfamily and that there was no pros- 
pect of the mortgage ever being dis- 


charged. He -accordingly accepted tke ap- 


peal and set aside the order of the lower 
Court and directed it to seek the advice 


of the Collecter and then come to a deci-. 
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sion as regards the character of the tempo- 
rary alienation which would equitably be 
made in the interests of the decree-hold- 
ers. 4 
The decree-holder has come in appeal. 
He contends that the trial Court had done 
all it could, that before deciding the ob- 
jections it had consulted the Oollector 
and it had jurisdiction. to overrule the 
Collector. All this may be so, but now 
under the amending section to the Land 
Alienation Act, such a mortgage as was 
ordered could not be made. No doubt in 
the presentcase possibly my order might 
relate back to May 16, 1931, and therefore 
might not bein conflict directly with the 
Act. At the same time the position is that 
rightly or wrongly the Appellate Court 
set aside the order of the trial Court dis- 
missing the objections as well as the order 
making the mortgage and at least one 
ground is erguable, namely, that the order 
did not maks any provision for the mainten- 
ance of the judgment-debtor and his family. 
I do notsee therefore that any ‘good pur- 
pose will now be ‘served by restoring that - 
original order and {therefore I dismiss this 
appeal. Noorder as to costs as the respon- 
dents are not present, 

N. i Appeal dismissed. ;' 


PATNA HIGH COURT 24 
Criminel] Revision Petition No. 359 
of 1933 
August 30, 1933 | f 
<. ROWLAND, J. > 
DALIP NARAYAN SINGH AND ANOTEER 
— PET TIONERS 


A versus 7 
RASIK LAL CHAUDHRI AND 0OTHERS— 
. OpposITE PARTIES 
Criminal Procedure Code (Act V ef 1898), s. 145— 
Magistrate, if bound to accept the evidence that, deli- 
very of possession was made by ‘Civil Court officers— 
Finding that delivery of possession was given—Pre- 
sumption in favour of continuance of possession. 
Once it is established that possession was deliver- 
ed, that fact proves the possession of the party taking 
delivery on the-date when it was delivered .and 
raisis astrongpresumption in favour of the con- 
tinuance of thar “possession unless the other side can. 
show that subsequently they have succeeded 'effécti- 
vely in displacing the holder of it and restoring their 
own possession On the other. hand there is no rule 
of law that a Magistrate is bound to accept the 
evidence that the Civil Court peon went to the village 
and actually performed the acts which are required 
to constitute a-delivery of possession. Agni Kumar 
Das v. Mantazuddin (1) and Ramberai Rar v. Sagina 
Rai (2), referred to. , 
Cr. R. P. from an order of the Sessiong 


i 
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Messrs. Manohar Lal and B.B. Saran, 
forthe Petitioner. l 

Mr. B.C. De, for the Opposite Parties. 

Judgment.—The petitioners were first 
party in a s.,145 proceeding regarding 
lands comprised in Khata Nos. 164 and 
166 in village Lauriha, P. S. Tarapur, in 
Monghyr District. The area in dispute 
is 3959 acres. The second party oppo- 
site party were admittédly the. ratyats 
of this land before the transactions on 
which: the petitioners base their claim of 
title. They claim to be still in possession 
as raiyats and the Magistrate has given 
effect to that contention. 
held a mortgage: from. the opposite party 
over the disputed land on.which they sued 
and got a decree for sale. The decree was 
executed, the property sold up and peti- 


tioner No. 1 purchased the property at the. 


execution sale dated May 16, 1929. The 


sale was confirmed and writ of delivery 


of possession under O. XXI, r. 95, was 
issued by the court.- It is said that de- 
livery was opposed on the spot on the 
part ofthe raiyats and was infructuous. 
The. date of this is July 17, 1930, A second 
writ of delivery of possession was issued 
and purports io have been duly executed on 
October 4, 1931, without any opposition. on 
thepart of the judgment-debtors. Mean- 
while a rent suit was instituted by the 
landlord, the Baneli Raj, against the rai- 
yats opposite party in which a decree was 
obtained and a portion of the holding only 
was put up for sale. It was sold to the 
landlord Baneli Raj and the sale was 
confirmed and sale certificate granted 
whicn bears the date January 28, 1932. 
The petitioner being (according to his 
case) in possession, came to terms with 
the Baneli Raj in whose ‘favour he exe- 
cuted akabuliyat in respect of that part 
ofthe holding which had been sold in 
execution of the rent decree. The date of 
this kabuliyat is ‘September 24, 1932. He 
was, also, he claims, recognized as a tenant 
in respect of the remainder of the holding 
which had been sold in execution óf his 
own mortgage decree ; but had not been 
sold under the rent decree. He paid a 
sum of Rs. 874-6-3 on account -of arrears: 
of ‘rent and salami and according to his 
case remained in possession. He has paid 
rent for the year 1340 Fasli underreceipts 
Exs. 3 and 4. the total payments being 
Rs: 370-13-3. Some lagits and `seahas of 
the Baneli Raj are produced. . Same ac- 
counts, Ex. 10 series, are produced to show 
expenditure on cultivation ongbehal? of the, 
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petitioner and are supported by cash. book 
Ex. 11. The present proceedings started 
under the following -circumstances : 

On November 25, 1932, a constable re- 
ported jat the Police Station that Dalip 
Narayan Singh, petitioner,’ was gathering 
men in-view of a dispute regarding pos- 
session of this- land. On November 26, 
1932, the petitioner through a tahsildar 
reported at ‘the Police Station that there 
was danger of. a breach of the peace 
being committed by the opposite party. On 
December 15, 1932, the Sub-Inspector sub- 
mitted a report „recommending that the 
opposite party should be forbidden under 
s. 144, Criminal ‘Procedure Code, to go 
on the disputed land. The’ proceeding 
under s, 145, Criminal Procedure Code, was 
drawn on .January “31, 1933 and the order 
in favour of the opposite party was passed 
on April 18, 1933. The opposite party 
raiyats have put in evidence, Exs. D and 
D-1, rent receipts: showing -payment of 
rent to the Raj on December 16, 1931 and 
January -11, 1932. ‘These’ appear to be 
part payments on aécoant of the Raj rent 
decree :which were- nòt sufficient to prevent 
the: holding being sold. The ` opposite 
party. also filed d: saledéed dated February 
27,.1931-.by which part of the disputed 
land. was sold bythem to a third party; 
Raj Narain. This also was after. the 
sale in execution of: the first patty’s mort- 
gage decree and could not therefore pass 
any title. It was however alleged .by the 
second party that Raj Narain was in pos- 
session of certain specified: plots by virtue 
of this sale deed. Exhibits A and A-1 
show that Rasik Lal, opposite party No.-1 
obtained seeds for experiment from the 
Agricultural Department in November and 
December 1931; but the documents do not 
show for what land the seeds were ob- 
tained. 

It is contended -in revision that the Mag-. 
istrate was bound to act on the delivery 
of .possession given by the Civil Court and 
maintain the possession of the petitioner. 
THe Magistrate: in dealing with the ques- 
tion of delivery of ‘possession expresses 
doubt whether such delivery actually took 
place,and further says that if there was a 
delivery of possession’he is not bound to 
respect it. I am not clear exactly what the 
Magistrate means by this last ‘observation. 
If he means ‘that in spile of ‘the delivery 
of possession having been taken he was 
entitled: to hold that possession did not, 
pass to the person to whom possession was 
delivered by.the court, then che is in error, . 
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As pointed “out in Agni Kumar Das v. from tie typing of the body-ofthe petition. . 


Mantazuddin (1) at p..310.*: > : 
“It isan error to holdin such -cases - tkat the 
decree-holder was never in possession or to ignore 
the delivery to him. This is a particularly 
grievous error: in cases of boundary disputes as to 
outlying portions of the: land delivered. Oases in 
which it has been. said that the Magistrate has 
interfered with or nullified the civil Court's decree 
will, on examination, be found to be cases 
where the Magistrate has come to 


error.” , 

Once it is established that possession was 
delivered that fact proves-the poss2ssion 
of the party taking delivery on the date 
when it was delivered and raises -a strong 
presumption in favour of the continuance 

_of that possession unless the other side can 
show that subsequently they have succeeded 


effectively in displacing .the holder of it. 


and restoring their: own possession : vide 
Kambarai Rai v. Sagina Rai (2). On the 
other hand: there is no rule of law that a 
Magistrate is bound to accept the evidencs 
that the Civil Court peon went to ths 
village and actually .performed the acts 
which are required -to constitute a deli- 
very of . possession.. It is however con- 
tended that the Magistrate in considering 
the, evidence. as. to delivery of possession. 
has been misled by a misunderstanding 
as to what was delivered and what decree 
y beingexecuted. The Magistrate has 
said: 

“The disputed land was sold in executior of a. 
rent decree of Baneli Ray and was bougkt by 


Dalip Babu who got delivery of possession on Octo- 
ber 4, 1941." > ` į 


The Magistrate appears to be under the 
impression thatrihis delivery of possession 
was taken in pursuance of a sale in exe- 
cution ofthe rent decrée.- This is a com- 
plete mis-statement.- Again the Magistrate 
has said: i i 

“He (Dalip Babu) is alleged to have got delivery 
of possession in execution of the rent decree of 
Baneli Raj.” . ; 

Some confusion appears also to have 
been caused by a petition dated Decem- 
ber 15, 1932 presented -by Misri Mahto 
on behalf of Dalip Babu in which ‘it was 
asserted that he had got possession over 
the disputed land on August 4, 1932. The 
petition is-typed and: in. typing ir 
the date was left blank. The date, Augusi 
4, 1932, is putin manuscript. in ink and 
was obviously written at a. different -time 


1 a wrong’ 
finding on the fact of: possession by reason of this. 


“It is clearly a wrong date, 


o 


(1) 113 Ind. Oas. 181; A IR 1928 Cal. €10: 56 0, 


290; 48C L J 193; 32 O W N1153; 30 Or. L J 69 
(F B). 


(2) 15 Ind. Cas. 363;-A I R 1923 Pat. 437; 24 Or. L 
3939; 4PLT33.°° a EN 
*Page of 560Q-fHd).. 2.0 in 








te. Itis no one’s 
case tLat there was any. delivery of pos- 
sessioc--on that date. This misunder- 
standing’ and the confusion which the 
Magis-rate has made between the mort- 
gage cécree and its results and the rent: 
decree-and its results seems to have affected. 
the Magistrate’s attitude in general to- 
wards the evidence and ‘particularly to- 
wards she evidence regarding delivery of 
possession. As regards the land alleged to 
have een transferred by the second party 
to Ra; Narain Singh, it does not appear 
that Ra; Narain Singh, has filed any-written, 
statement contesting the claim, of the 
petitioners to possess these plots. This 
aspect of the matter has not been. dis- 
cussed by the Magistrate at all nor has 
he suvported his finding ‘about these’ 
plots ky referring to any evidence of Raj’ 
Narair’s possession. I think in the re- 
sult that the order complained of must 
be set asice and the case go back for 
findings on the questions: of fact arising in 
the case. The District Magistrate may in 
his dissretim arrange for the case to be 
placed either before the Magistrate who 
originally heard it or before sume other 
Magistrate. i 
N. Case remanded. 


LAHORE HIGH COURT 
Ficst Civil Appeal No. 585 of 1927 
February 13, 1933 
ADDISON AND BHIDE, JJ. 
-PANNA DEVI—PusintTIFF—APPELLANT ' 
versus 
MEHTA SHAM LAL AND OTHERS— 
. DEFENDANTS —RESPONDENTS 
Succession: Act (XXXIX of 1925), ss, 216; 832, 38386 
—Plaint ff entitled to movables under will —Suit by : 
plaintiff with permission of executor on pro-note— 


Maintauability—Plaintiff not entitled to realize 
money w=thout succession certificate. ae 
Under a will made by the plaintiff's father, the 


plaintiff vas eutitled to all the movables and debts due 
to her fasher at the time of his death. She institut- 
ed a sui.ona@ promote. An executor had been 
appointer under the will and he had taken out pro- 
bata. Tle lower Court held that only the executor: 
could sue: 

Held, that asthe executor had given his per- 
mission t : sue and this assent under s 336, Succession 
Act, refe.red back tothe date of the death of the. 
testator, the plaintiff could sue onthe basis of the - 
pro-note hough she would not be entitled -to realize 
the money until sheobtained the usual succession 
certificate. f 

Mr. Fadri Das, R. B., for the Appellant. | 

Addison, J.—On November 1, 1919, 
Sham Lal, deféndant No. 1, and his father. 


(7 


' 
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Diwan Chand deceased executed a gro-note. 


for Rs. 10,000, in favour of Rai Eshadur 
Lala Bishen Das, father of Mu-ammat 
Panna Devi, plaintiff. Lala Bishan Das 
died in 1921 and one executor of hs will, 
namely Lala Ram Kishen, took out probate 
thereof. According to his will the plaintiff 
was entitled to all the. movables us well 
as debts due to her father at the time of 
his death. She instituted the present suit 
against Sham Lal and his three brothers, 
Kirpa Ram, Mohan Lal and Jagp3t Nath 


on April 28, 1925, on the basis of “he pro-, 


note. . Defendants Nos.:2to 4 wee im- 


pleaded as representatives of their d2ceased- 


father Diwan Chand who had signed the 
pro-note along with Sham La, de-endant 
No. 1. The usual pleas were raisel. The 
trial Court held that the pro-note had been 
' executed as stated and that Diwan Chand's 
immorality, if any, did not affect the 
liability of defendants Nos.2 to 4. He, 
however, dismissed the suit on the ground 
that only the executor could sue. Against 
this decision thé plaintiff has appealed. 

-The appeal abates as regarcs de*endant 
No. 4 Jagpat Nath who died in 1929. It was 
the duty of the plaintiff to be diligent and 
to bring his legal representatives on the 
record within. a reasonable time end this 
she failed to do. 
fore, be dismissed so far as Jagpas Nath, 
defendant No.4, is concernec, aad the 
property of his father in his hands will 
not be liable for any decree which may be 
passed. Obviously, however, the appeal 
does not abate as a whole anc can proceed 
against défendants Ncs. 1ltc 3. On the 
merits the execution is amply proved and 
Lam not impressed with the evidence to 
the effect that Diwan Chard vas of 
immoral character.. Besides, there is no 
evidence to connect this debs with 
immorality. So far as the merits are con- 
cerned the ‘plaintiff has estcblisked her 
- case. According to s. 216 of the Indian 
Succession Act this suit has been irstituted 
by the executor. This would also have 
been the easier course. The executor 
however has given evidence to tke effect 
that the suit was instituted vith his 
permission. This may be taken so mean 
that he assented to the plaintiffs taking 
this unrealised pro-note as part of hæ legacy 
within the meaning of s. 332 of the Indian 
Succession Act. $ 

According to the willshe wss en-itled to 
this pro-note, though ordinarily speaxing the 
executor would have instituted the sait upon 
it, ‘Still it seems to me that this does not 
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matter if he handed.over her the pro-note in’ 
question and assented to her taking itin 
that way. Under s. 336 this assent will 
refer back to the date of the death of the 
testator.‘ Looking at the case from this 
point of view I am of opinion that the 
plaintiff could sue on the basis of the 
pro-note but she would certainly not be 
entitled to realize the money until she 
obtains the usual succession cértificate; 
wheress. if the executor had sued he could 
have got a decree without it. 

-For the reasons given, I would accept the 
appéealex parte and grant the plaintiff a 
decree for. Rs. 10,000, with interest thereon 
at 6 per cent. per annum from date of suit 
till date of realization. The decree will be 
a personal one against Sham Lal, defend- 
ant No. 1, but can only be executed against 
defendants Nos. 2 and 3, Kirpa Ram and 
Mohan Lal, to the extent of the assets of 
their deceased father in their hands. As 
already stated the suit stands dismissed . 
against defendant No. 4. Farther. this 
decree cannot be executed till a succession 
certificate is put in by the plaintiff. The 
plaintiff will have ex parte costs of this 
appeal. The parties will bear their own 
costs in the trial Court. i 

Bhide, J.—I agree. 

N. Order accordingly. 


MADRAS HIGH COURT 
Appeal against Appellate Order 
No. 127 of 1929 
“March 31, 1933 
.  Paxennam WaALSE, J. 
KANUPARTHI HANUMANTHA 
RAO —APPELLANT 


versus n 
KOTTAPALLI VENKATA- 
KRISHNAYYA AND OTHERS 
—RESPONDENTS. ~ 
Hindu Law—-Debts—Surety debts—Father standing . 
surety for judgment-debtor filing insolvency petition 
—Decree against father for decree debt in execu- 
tion—Liability of sons—Decree, kow far binding on 


sons. 

Under the Hindu Law a surety debt of the father 
which is-not either illegal or immoral is one which the 
sons are bound to pay unless it is one for honesty or 
appearance and an obligation undertaken that a 
judgment-debtor would file an insolvency petition, 
being outside any of the four undertakings 
enumerated in the texts is one binding: on the 
sons. |p. 638, col. 2. 

Where a surety bond has been construed in 
execution proceedings and it has been held as 
against’ the father that the obligation under the . 
bond wasto pay the decree-debt in case the judg- 
ment-debtor did not file an insolvency petition it 
is not opento the sons to contend thatthe father 


1983 


had not undertaken any such liability under ths 
bond. Doraiswami Nadan v.Nagasami Naicken ‘ (6) 
and Subramamia Ayyar v. Sabapathy Ayyer (1); 
referred to. i 

Dictum.—Suretyship for judgment-debtor in its 
very nature involves payment of some monəy dus 
under the decree and where the undertaking 13 
thatthe judgment-debtor should file an insclvency 
petition, it is usual to name a particular sum of 
money which may be less than the decree amouns. 
Lp. 636, col. 1.] 


Appeal against the judgment and decres 
of the Court of the Subordinate Judge, 
Baptala, dated August 27, 1928, and made 
in Appeal Suit No. 19 of 1928 precerred 
against the order of the Court oł tha 
District Munsif, Bapatla,; dated September 
30, 1927, and made in E. P, No. 480 of 
1926, in Original Suit No. 86 of 1915. 

j Mr. K. Kameswara Rao,. for the Appel- 
ant, 

Mr. K. Bhimasaikaran, for the Respond 
ents. ‘ 

Judgment.—The appellant got a decree 


on March 1, 1917, which was modified 
in appeal on November 8, 1917. The 
decree was against three defendants. Ap- 


pellant applied for the arrest of tha first 
and third defendants in that suit. The 
first defendant was arrested and brought 
before the court. He said he was going to 
file an insolvency petition and on this one 
Kothapalli Venkta Subbayya, the father of 
the present respondents, executed a sureiy 
bond on April 23, 1919, which was æ- 
cepted by the court. The first defendant 
in that suit was released from arrest. 
No insolvency petition “was filed by the 
judgment-debtor within the time allowed, 
one month. The appellant filed E. P. No. 656 
of 1919 against the surety on July 
29, 1919, and the surety produced the 
judgment-debtor in court and that sxeca- 
tion petition was dismissed. Later the 
decree-holder filed E. P. No. 20 of 1920, 
on January 3, 1920, against the surety. 
The latter contended that the bond was 
only for the appearance of the judgment- 
debtor and that he was not liable. The 
surety was ordered to be arrested on 
February 14, 1920, and he preferred en ap- 
peal, A.S. No. 212 of 1920, on the file . of 
the District Court of Guntur. The appeal 
was dismissed on August 31, 1920. 
Afterwards the surety paid Rs. 300 
‘towards the decree-debt. He then died. The 
decree-holder then filed E. P. No. 216 of 
1922 on March 2, 1922, against the surety’s 
sons, the present respondents. This was dis- 
missed for want of batta.. The present 
execution petition E. P. No. 480 of.1926 was 
filed on June - 9, 1926, agains; the 
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sons. Thedefence of the latter is that they 
are not liabls for their father’s debt. The 
learnec District Munsif overruled their 
contenon end ordered their property to 
be attached. On appealto the Subordi- 
nate Jadge he held that the suretyship 
was for appearance or assurance and so 
the scns are not liable. The decree-holder 
prefers this .second appeal. 

. The chief difficulty in the present case 
has arsen from the extraordinarily defec- 


-tive nature of the bond which it is sur- 


prising that any court should ever have ac- 
cepted. It runs thus: 

“Surey Kiat filed by Kothapalli Venkatasub- 
biah, son of Venkata Krishniah, the surety on behalf 
of first defendant. 

1. When ths first defendant in the above suit 
was brought into court in pursuance of a warrant 
of arrest in executionofthe decree, the court expres- 
sed the oppinion that in case sufficient security is 
offered, the court would grant time to the first 
defendent to file an insolvency petition. 

2. I Eave agreed to be surety (to be liable as 
surety) in case the first defendant does not file an 
insolvercy petition within the time allowed by the 
courtard for producing the first defendant when- 
ever thscourt requires. I have in the village of 
Cherukaru, landsand houses of the value of 
Rs 10,900. I have not made any kind of aliena- 
tion of my property in favour of anybody. 

I, th-refore, pray that the court may be pleased 
to rele=se the first defendant on my surety in 
order t: enakle- him to file an insolvency peti- 
tion,” 

The estonishing thing about this bond 
is thas the surety does not bind himself to 
do anything in case of default. The es- 
sence of a bond isthatin case of default 
the surety undertakes to pay some money 
or do something else. As far as can be 
learnt the defence which the original 
surety putup against being held liable 
under the kond was quite an untenable 
one, n:.mely that he only undertook to pro- 
duce he judgment-debtor and did not 
under ake that the latter should file an 
insolvency petition. He might, it appears 
to me have put forward a much sounder 
defence that he incurred no liability at 
all urder the bond. In fact, most of the 
arguments that have been addressed to 
me to show that the sons are not liable 
under the bond, because it does not under- 
take © pay a sum of money, but only 
under akes to .do something which may in 
the erd render the surety liable to have 
to pay money, are equally arguments which 
might-have been advanced on behalf of the 
surety himeslf. It is perfectly clear that 
if the surety was not liable on tha bond, as 
it stood, he could not be liable on any- 
thing outside the bond. In connection 
with “his tae learned Subordinate Judge 
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has discussed‘the whole matter vezy care: 
fully in para. 6 of his judgment With 
. much of what he says I agree bur with a 
portion of it I disagree. He says: 
`” “There is not a word in it that Ls was standing 


as suretyfor payment of the momy lect to and 
decreed against the first defendant in case @ default 


of payment by the latter of such amount ~ithin the, 


specified time.” 
- That is quite correct. Then he say:: 

“ “Tt is true that the contention set up br the ap- 
pellants’ father to the effect that he was aot liable 
for any paymentat all under the terms of the 
bond was, rightly enough, rejected by botk the exe- 
cuting as well as the Appellate Oouris.” i 

As regards that, it has certainy been 
rejected by both courts, bub włsther, if 
I have to decide the matter as res integra 
here, I should say it was rightly -ejected 
1s another question, thongh the perticular 
defence that the bond was only cme for 
appearance was no doubt righsly jected. 
Then he proceeds: 

“I do not ‘quite see how that fact convarts the 
liability as one arising on account of an under- 
taking given for payment of money ler to the 
.debtor, Suretyship from its very nature involves 
“the payment : of money ‘due under the cecree in 
case ofdefault of the judgment-debsors Dr whom 
it was undertaken; but the questior is vhat was 
the nature -of character of the item in ~espect of 
the default of which thesurety ‘umlertocs to in- 
demnify.” | Mp0 is : eee 
He then goes on to conclude taat the 
default was one in respect ‘of appea-ance or 
assurance. There is no doubt that surety- 
ship for judgment-debtor in its véry nature 
involves payment of some money due 
under the decree.. In a case of “his sort 
where the undertaking is that the judgment- 
debtor should file an insolvency pefition, it 
is usual to name a particular sum 0£ money 
which: may be less than the decree amount. 
Prima facie the very adjudication 3f insol- 
vency which is anticipated remlers it 
almost certain that the judgemen~debtor 
will not be ableto pay thedecree debt in 
full and, therefore, ordinarily a surety 
would not contract to pay the whole amount 
of the decreein default of the inolvency 
petition being presented but of course there 
is nothing to prevent him doing =. The 
Allahabad High Court appearsto Lave a 
special form of bondprescribad r such 
an undertaking but there is ro prescribed 
form here. In spite of all this I find it 
difficult to understand how a mam can be 
held to have undertaken a liability as re- 
gards which the bond is ensirely silent. 
The difficulty is that this extracdinary 
document is not, I imagine, a bonc atall. 
But here we are faced by the fact that it 
has been held to-be a bond for t> pay- 
ment of the decree amount jin defaqlt and 
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as such has become a decree debt; and the 
initial question arises whether the sons 
can in execution challenge the nature of that 
debt. It is perfectly true that as stated in 
para. 7 of his judgment by the learned 
Additional Subordinate Judge that all dec- 
ree debts are not ipso facto binding on the 
sons under the doctrine of pious obligation, 
but only such. as would not fall under the 
exceptions recognised by Hindu Law. 
For instance, a creditor who had supplied 
drink to a Hindu father might get a decree 
against the father for the money due to him, 
but that decree would not be binding on 
the sons under the doctrine of pious obliga- 
tion because the debt would be an immoral 
one which isan exception tothis doctrine. 
It would not, however, be open to the sons. 
I consider to contend that thedecree as 
against their father was a nullity 
because in fact he had incurred no debt. 
While therefore it would be perfectly open 
to the sons to have contested, had the nature 
of this surety bond not been settled by pro- 
ceedings in execution carried to appeal that 
it was not the sort of surety bond on which 
their father incurred any obligation at all, 
I hold that when in appeal an execution 
decree has been given on the bond as one 
by which the father undertook to pay the 
decree amount due by the lst defendant 
for whom he stood surety in case the latter 
did not present an insolvency petition, itis 
notopen to the sons to contend that the 
whole bond is a nullity either as regards 
taeir father or as regard themselves. If 
that view is correct there is an end to 
much of the. discussion and the only point 
left open is wheter the sons are liable for 
the particular obligation which their father 
incurred. , If thisis a bond for appearance 
or honesty they are not liable: Vide Tuka- 
ram Bhat v. Gangaram (1), Thangath Am- 
mal v. Arunachalam Chettiar (2) and 
Deshraj v. Mahabir Prasad (3), and many 
other cases which set out the Hindu Law as 
found in Colebrooke’s Hindu Law, Vol. 1, 
p. 164 and Max Muller’s Sacred Books of 
the East, p. 327. =. 

Admittedly there was no default in pro- 
ducing the appearance of the judgment- 
debtor and therefore the question is what 
was the nature of the undertaking that he 
should file an insolvency petition. There 
are four classes of cases mentionedin Max 


Muller’s Sacred Booksof the East, p. 327, 

(1) 23 B 454, 

(2) 48 Ind. Oas. 76; 41 M. 1071; 35 M L. J. 229; 
(1918) M. W. N. 673. < 

(3) 57 Ind. Oas. 30%; 5 P LJ 417; 1 P LT 604; 
(1921) Pat. 19, . 


EN 
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for appearance, for confidence, for payment 
and for delivering the assets of the‘debtar. 
The first says ‘I: will produce the man’, the 
second says ‘Heis arespectable man’, the 
third says ‘I will pay the debt’, the fourth 
says ‘I will deliver his assets.’ For appear- 
ance and confidence the sons will not be 
liable but for payment and for delivery of 
theassets of the debtor they will The 
learned Subordinate Judge holds that the 
undertaking that the debtor will ile an 
insolvency petition is one either of appear- 
ance or assurance but I am unable to agree. 
It seems to me that itis stretching language 
very widely to say that “this man will file 
an insolvency petition” isthe same as saying 
“heis a respectable man.” For the appel- 
lant on the other hand it is argued ‘that 
even ifthe bond be not regarded es one 
for payment of money itis one for under- 
taking delivery of the assets of the debtor, 
because the insoivent must put all.his 
property befcre the court. With this can- 


tention also 1 am unable to agree.. The- 


insolvent dces not actually put all his pro- 
perty before the court at the time hs files 
his insolvency petition, and if the debtor 
in his case had filed an insolvency petibion 
but had subsequently failed to put bispo- 
perty before the court, I do not see how it 
can beheld that the surety would be liable 
for the latter default. Therefore in my 
opinion the obligation undertaken that the 
judgment-debtor will file an inso:vency 
petition is not any one of the four sorts 


mentioned above. It has therefore to be. 


considered whether the sons-would be bound 


by it, The general principle. of course is: 


that sons are under a pious obligation 


to pay the father’s debts unless th=y are’ 
would therefore’ 
appear that the debts which they need not: 


illegal or immoral. It 


pay are the exceptions and not the rule; 


From this point of view, the two sats of. 


suretyship obligations, for appearance and 
for assurance, for which they are not liable 
are the exceptions to the general rule that 
they are liable for suretyship undertaken’ 
by their father. If that is the correct view. 
they would be liable for this : particular 
obligation unless they could show that it 
was either illegal or immoral andit iscer- 
tainly not either of these two things. . Maha- 
bir Prasad v.` Siri Narayan (4), has been: 
quoted for the respondents. That. is a very 
peculiar case and the head-note gives an 
inadequate idea of what was really -held. 
The bond there was ‘an indemnity bond, 

(4) 46 Ind, Oas, 27; SPL J 396;4 P LOW 437; 
(1918) Pat, 328, - i 


PEES 


The hzad-note in one part runs as fol-' 


lows : z 


“A Hndu son or grandson: governed by the Mitak- - 


shara Law is liable for the debt of his father or grand- 
father ne on account of a contract of ‘suretyship for 
the paynent of money, but not for money due on a 
contrac of indemnity unless the transaction comes 
within the meaning of the term Vyavaharika, i. e. 
lawful, aseful or customary." 

Anothar part of the heading states 

“A Homdu son is required to discharge such of the 
liabilitÆs of his father as are usual or customary but 
he}is n t under a pious obligation’to dischare out of 
the anc stral property in his hands every liability of 
his father which he cannot show was illegal or im- 
moral.” h d 

Thi: latter heading would appear 
to meke the debts which. a son has to 
pay he exception rather than the rule 
andtks whole heading, would convey the 
impression thathe would not be liable on, 
an indemnity bond even though he could 
not stowthat it was illegal or immoral. 
But ifthe text of the judgment is read it 
will bu seen that the court found that the: 
liabilby created by the indemnity was an 
immozal one, the representation- being: 
knowr to be false to both- parties. At p. 
402* we find the following observations: 

“lf itpwasintentionally false and if it deceived the 
purchaser, it might have rendered the father liable 
to presecution for the offence of cheating. For 
myself having regard to all-the circumstances, I find’ 
it difficult to believe that it was true, The ptichaser's 
failure to realise the enhanced rate by suit is 
strong «vidence that the representation” -was not true 
and the view I take is that the ptrchaser did not 
honestl~ believe that- the representation was true. 
Both p-rties knew that the true rent was Rs. 303.” 
Later on the learned Judge. proceeds no: 
doubt-to hold that whichever view is taken 


as to its falsity the sons would ‘not be, 
bound. He says: ao . 
“Lhod;-therefore, that if the representation. was. 
intenticnally false the liability created by the indem- 
nity was immora); ifit wasnot intentionally false the 
liability was not usual or customary and therefore not 
enforce -ble against the sons as a piousobligation.™’ - 
But -arlier in the judgment. there is. a. 
yemarx which: differentiates that: case en-: 
tirely from the present:case. The learned. 
Judge says : MO 4 yog 
“In tle present case the indemnity: given by the 
father would undoubtedly be enforceable against him- 
self. Ifa decree upon it had been obtained against the’ 
father- uring his life-time then it would be enforce- 
able against the eons- after his death ‘provided : it 
came w thin the list:compiled by Mookerjee, J., in the 
above mentioned case." ; i IH 
That case is Chhakouri Martru v. Ganga 
Prasai (5). In the case under considèra- 
tion tkère has been .a decreé against the 


father on the bond. Turning ‘now to 


(5) 12Ind, ‘Cas, 609; 39.0. 862; 15 O-L.J 298; 16 
OW Nil. B ; 
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* Chhakouri Martru v. Ganga Prasad (5), 
there is a very long dissertaticn upon the 
liabilities of the sons to pay the cebts of 
their father. No doubt at p. 869 surety- 
ship debts appear in the list as debts 
which the sons are not under any obliga- 
tion to pay. But the debt in question in 
that suit not being a suretyskip debt the 
matter is not gone into and the learned 
Judge says at p. 875* referring to cer- 
tain cases including Tukaram Bhat v. 
Gangaram (1),which deal with the liability of 
sons to satisfy a suretyship deb: of a father : 
“Tt is not necessary however, to discuss for our pre- 
sent purpose the question of liability of a Mitakshara 
son for the suretyship debt of his father, because 
the determination of that question depands cpen the 
interpretation of special texts, specially tke text of 
Vishnu, which defines the different kind of sureties, 
namely for appearance, for honesty, for debt and for 
delivery of the debtor's effects.” 3 
I do not think therefore the obiter marks 
inthat judgment as regards suretyship debts 
and the fact that surety debts ars apparently 
all classed as debts which prima facie the 
sons are not bound to pay can be taken as 
any authoritative ruling in the matzer. It 
appears to me that a surety debt which is 
not either immoral or illegal is one which 
the sons are bound to pay unless it is one 
for honesty or appearance and in my opin- 
ion the obligation undertaken that the 
judgment-debtor would file ar insolvency 
petition being outside any of the four 
undertakings enumerated in thetexts should 
beheld as one binding on tha sons. If 
therehad not been a decree against the 
father that he was liable on the bond to 
pay the decree debt, I think the sons might 
very well have contended tha; there was 


no ‘liability whatsoever created on anybody » 


under the bond but that defense being, in 
my opinion, not open to them ir view of.the 
fact that in appeal it has been Feld ag 
against the father that the obligation under 
the bond was.to’ pay. the decree debt in case. 
the judgment-debtor did not ile the in- 
solvency petition, the surety bond must be. 
taken to be one by which in defauli of the 
judgment-debtor filing such petition the 
father undertook tobeliable fcr the decree 
debt. Therefore in my opinion the bond 
being found to be of this nature is one by 
whichthe sons are. bound. Evan wherethe 
sons have been exonerated from the decree 
they will still be liable to pay ths debts 
if they are not illegal or immoral. In 
Doraiswami Nadan v. Nagasami Naicken 
(6), a case decided by the late Sir Murray 


(6):121 Ind. Cas. 863; `A I R 1929 Mad. 898; Ind.Rul.. 


(1930) Mad. 271. 
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Coutts, Trotter C. J., and myself we held 
following the Full Bench ruling in Subra- 
mania Ayyar V. Sabapathy Ayyar (7), that 
a decree passed against the father per- 
sonally and after his sons had been exonera- 
ted can be executed against the shares of 
his sons inthe family property and such 
property is liable for. the father’s debt. 
The sons can claim exoneration from the 
liability only on the ground that the debt 
isimmoral or illegal. This is a decree 
debt. It is not I consider exempted as 
coming under the two sorts of suretyship for 
appearance and for honesty for which the 
sons would not be liable and it is not 
illegal nor immoral. . 

I therefore allowthis appeal. The decree 
of the lower Appellate Court will be set 
aside and that of the District Munsif res- 
tored withcosts in this court and in the 
lower Appellate Court. 

AN, © Appeal allowed 
- (7) 110 Ind, Cas. 141; 51M 36l; (1928) M W N 
He 27 L W 688; AIR 1998 Mad. 657; 54 M LJ 


OUDH CHIEF COURT. 
Criminal Revision Application No. 63 of 
1933 


August 17, 1933 


ALLSOP, J. 
BANKE LAL—ComprainantT—AppLican? 
Versus ` Loos 
MAIKU AND otTaERs—AccusED — OPPOSITE 
a PARTIES . , 
. Criminal Procedure Code (Act V of 1898), ss. 259, 
‘489, 476— Order of acquittal—Revision application 
by private person—Interference ` by High Court— 


Propriety: of —Refusal to dismiss application or com- 
plaint—Whether ground for: -revision -Delay in 
_making application to take. proceedings—Discretion of 
~ court—Interference on technical grounds—Complaint, 
tf should contain list of witnesses. . 

The High Court will not, except perhaps in very 
special circumstances, interfere on an application for 
revision by a private person with an order of 
acquittal, When the Magistrates had the evidence 
before them and, without any appearance of per- 
versity, they considered the evidence and came to 
the conclusion that it was untrue, the High Court 
will not interfere in revision. ; 

There is no provision in the Criminal Procedure 
Code that there should be a list of witnesses along 
with a complaint. . 

Section 259, Oriminal Procedure Code, does not 
make it compulsory upon the Magistrate to dismiss 
a complaint or application. He may in his discre- 
tion do so, butif he does not choose to exercise his 
discretion in that manner there can be no ground for 
interference in revision. i 

. In some cases a court might refuse to take pro- 
ceedings où the ground that an application was un- 
duly delayed, but this isa matter eof discretion to 
be exercised ip the ciroumstapeen of each case. [p, , 


640, col, 2,] 


. 
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Where an order of discharge was, passed by two 
Magistrates of a Bench but the complaint of ‘en 
offence under s, 211, Penal Code was made by three 
Magistrates and it was urged that this was an illega- 

lty : s 


Held, that this was avery technical matter” ard 
the High Court would not ‘interfere on a ground of 
this kind'in revision. 

Cr. R. Appl. against an order of tks 
So rions Judge, Lucknow, dated March 23, 

Mr. Anwarul Husan, for the Applicant. 

Mr. A. N. Mulla, for the Opposite Parties. 


-Judgment.—These are two “connected 
applications for revision arising out of tka 
same matter. Banke Lal, the applicant 
made acomplaint under s..325, Indian 
Penal Code, that he had been beaten on 
July 23, 1932, by four persons, Maiku, 
Autar, Baldeo and Bihari, upon the in- 
stigation of Rameshar Bakhsh ` Singh 
alias-Puttu. The case was triéd by a Benca. 
of Magistrates at Lucknow. There can be 


no doubt that Banke Lal was seriously in- 
jured. The medical evidence shows thai 


his leg had been broken, and’ that he had 
a wound on the head, besidesa bruise on 


the shoulder anda swelling oñ the side of 


the face. The defence was that the injuries 
had been inflicted by Maiku alone, and thai 
the reason for the attack was that. Maiku 
had’ found Banke Lal in bed with his 
(Maiku’s) mother. Thelearned Magistrates 
after considering all the evidence’came to 


„ the conclusion that the story told. by the 
“aceused was 


C true. They consequently 
acquitted Autar, Baldeo and Bhari, and 
sentenced Maiku under s. 325, Indian 


Renal Code to imprisonment till the rising 
“of the court and toa fine of Rs. 30. Tha 


reason why they passed a light sentence 
on Maiku was’ that they considered thai 
he had received severe provocation Írom 
Banke Lal.” This order was passed on 
January 16, 1933. Previous to this the Magis- 
trates had discharged Rameshar Bakhsh 
Singh on November 19, 1932. 
applied to the Sessions Judge of Lucknow 
for revision of the order of acquittal and 
for enhancement ‘of the sentence passed 
upon Maiku. 

The learned Sessions Judge refused to 
interfere, and Banke Lal has consequently 
come here with the present application 
(No. 63 of 1933). The questions raised with 
reference to the acquittal of three of the 
accused are pure questions of fact. The 
learned Magistrates had the evidence before 
them and without any appearance of per- 


versity; they considered the evidence and 


came to the concjusion- that it was untrue’ 
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that these three men had joined in the 
attack upon Banke Lal.. In such circum- 
stances this court will not interfere in revision. 
There .s another reason why this application 
shouldbe rejected. This court will not, 
except ‘perhaps in very special circumst- 
ances, interfere on an application for 
revision by a private person with an order 
of acquittal. In respect of the question 
of enhancement, it is certainly true that 
Banke Lal was very seriously injured 
and was in hospital for about 21 months. 
I mysef might have been inclined to pass 
a more severe sentence if I had been 
trying the case as an original Court but 
there iz this to be said: that the Magistrate 
found on evidence that Banke Lal was 
carryirg on à&n intrigue with Maiku’s 
mother and that Maiku actually found 
them in bed together. This would certainly 
amoun to provocation and it is possible 
that Maiku struck out witha lathi without 
any deliberate intention of causing any 
severe injury.. In these circumstances it 
is not >roper to interfere with the ‘discre- 
tion of the Magistrates in the matter of 
sentenre, and I accordingly reject this ap- 
plicatisn. 

The'zonnectéd application (No. 70 of 1933) 
arises Dut of the fact that Rameshar Bakhsh 
Singh, having been discharged by the 
Magist-ates, made an application to` them 
that Benke Lal should be prosecuted under 
s. 211, indian Penal Code, for having made’ 
afalse complaint against him. The Magis- 
trates efter inquiry made a complaint a gainst 
Banke Lal. Banke Lal went in appeal to the 
Sessions Judge of Lucknow against this 
order, but was unsuccessful, and he has 
now came to.this court in revision against 
the ordar of the Sessions Judge dismissing 
hisapf=al. The reason why the Magistrate 
dischamged Rameshwar Bakhsh Singh 
was that Banke Lal had made a report’ 
to the Police soon after the attack on him’ 
and in-that report had described Rameshar 
Bakhst Singh as a witness and not as 
anacctsed. The Magistrates, not .unreason- 
ably, zame tothe’ conclusion thatit must. 
be unt-ue that Rameshar Bakhsh Singh 
had “teken any partin the attack on Banke 
Lal, for Banke Lal had at the first opportuni- 
ty said that Rameshar Bakhsh Singh did not 
take part in tae attack, but was merely to give 
evidence ` to prove that others had done 
so. Or’ thefacts it certainly seems that the 
Magist-ates had prima facie grourds for 
thinkirg that an offence had been committed 
by‘Bamke Lal in making a charge. against 


“ Ramesawar Bakhsh Singh and they werg 
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consequently within their righzsin making 
a complaint. ` | 

Certain technical points have beea raised 
in the course of arguments. One is that 
the complaint made does na ccatain a 
list of the witnesses. There is crtainly 
no provision in the Oriminal Pmeedure 
Code, that there should be such. a list 
along with the complaint, and this cdjection 
has no force. It has also been suggested 
that the complaint is not sufficiertly defi- 
nite, The complaint, however, mentions 

| that an offence has been committec under 
s. 211, Indian Penal Code, and indicates 
that a false complaint wes made by 
Banke Lal against Rameshar Bakhsh Singh 
ona particular date. This cbjectton also 
has nofcrce. Thisorder of discha-ge was 
passed by two of the Magistratee of the 
Bench, namely Mr. Mahabir Prasad and 
Mr. 8. N. Bakhshi,but the complaint against 
Banke Lal was made by three Magistrates, 
namely thetwo already mentioned and 
Mr. Haider Mirza. It is contenced that 
this constitutes an illegality beceuse the 
complaint was made by a ccurt diferent 
from the court which discharged R-meshar, 
Bakhsh Singh. This is a very tschnical 
matter and I am not prepared to <nterfere 
ona ground of this kind in revition. It 
appears moreover that the complaint was 
transferred for trial to the Berch ot Magis- 
trates at Lucknow as such, .and consequ- 
ently any. Magistrate - who constitried the 
Bench could make the-.complain- under 
s. 416, Criminal Procedure Code. Another 
Point raised is that the application for 
proceedings tobe taken against Banke 
Lal should have been dismissed on two 
occasions owing to the absence of the ap- 
plicant Rameshwar Baksh Singh,.and a 
reference is made to s. 259, Criminal “Pro-- 
cedure Code. It is not necessary tc consi- 
der whether this section is strictly applic- 
able tothe case. Even if itis applicable, 
it does not make it compulsory upon the 
Magistrate to dismiss a complain” or: ap- 
plication. He may in his cGiscréion do 
50, but if he does not choose to exercise 
his discretion in that manner there can’ be 
no ground for interference in revision. 
` The last point is that the ap>lication 
asking for proceedings to be taker against 
Banke Lal was unduly delayed. Rameshar 
Bakhsh Singh was discharged on November 
19, 1932, but the judgment by whic. Maiku 
was convicted . and the other three accused 
acquitted -was - delivered on; Janzary. 16, 
1933. Rameshar Bakhsh Singh: made hig 
application‘on .February-17, 1933. “It seems 
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tome not ; unreasonable: that he. should - 
have waited till the decision of the case 
against the four persons .who had been: 
charged with him as accused in the case. 
In some cases a court might refuse to -take’ 
proceedings on the ground that an applica-. 
tion was unduly delayed, but this isa matter 
of discretion. : to. be-exercised in the cir- 
cumstances of each case. I do not consider’ 
that there was any very strong reason why 
this application, that proceedings should 
be taken against Banke Lal, should. have 
been rejected on the ground of delay, and 
I am certainly not’ prepared’ to interfere 
with the discretion of the Magistrates in the 
matter. What I have to see is whether 
any substantial injustice -has been done to 
Banke Lal. It does not ‘appear to me that 
it has. The courts have not to decide at 
this siage whether he is guilty or not. 
That willbe a mattér for the court which 
tries him. If he can establish tht there 
isany doubt that the. complaint which he 
made was afalse one he willbe acquitted, 
Ifit is proved to the satisfaction of the 
court which tries him that he did in fact 
make a false complaint ` against Rameshat 
Bakhsh Singh under s. 325, Indian Penal 
Code, he willrichly deserve to be punished., 
The result is that I reject these applications 
for revision. poe f 
N. ` Application rejected, 





-È RANGOON HIGH COURT. as 
_, Civil Revision Application No. 354 ` 
x | ; of 1932. - a 
June-6, 1933 
me? DUNKLEY, J. ya 
ALAKAN AND ANOTHER - APPLICANTS- 


VETSUS | Eo 
` A. R. A. ARUMUGAM.CHETTYAR— | 
; OPPOSITE Parry. 

Landlord, and tenant—Lease proved to exist between 
Parties—Surt for rent by landlord—Question of title, 
uf arises. between the parties, `. TA ae 

Where a léase is proved to exist as betwean'‘the 
parties and it is admitted that an oral lease of the 
property for one year is valid, no question of title 
to the prcperty arises between the -parties ina suit 
by the landlord for rent.` Ma Pan'v. Maing “Ne (1), 
referred to, Yk oe 4 

C. R. A, from a. decree .of the 
District Judge, Pyapon, dated September 17, 
1932. LA o 
Mr. d. C. Ray, for the Applicants. . 

“Mr. U. Pu, for the Opposite Party: Aie 

Judgment.—The respondent sued -the 
applicants in the, Township -Court of-Kyai- 
klat for the recovery of 500 - baskets -of 
paddy or their value as rent, his .allegation 
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being that he had by an oral agreement 
. let a certain-area of paddy land to the 


applicants for the agricultural year 193l- . 


1932. The suit was decreed by the 
Township Court, and on appeal to the 
District Court the decision of the Township 
Court was upheld. The applicants as a 
last’ resort now:come to this court on revi- 
sion alleging that the learned District 
Judge acted ın the exercise of his jurisdic- 
tion with material irregularity ; on two 
grounds: first, that he refused to go into the 
question -of title to the land which respon- 
dent alleged that he had leased to the appli- 
cants: ` and,- secondly, that he had mis- 
-< construed a certain dccument, which is 
Ex. E on. the record of the Township Court, 
as a lease when actually it was on 
unregistered and therefore invalid deed of 
relinquishment. In’ my _ opinion the 
learned District Judge, although passibly, 
- did not; express himself with accuracy, 
-was correct, in holding that, if the lease was 
proved.-and, it is admitted that an oral 
lease of this property for the period of one 
year would'be valid,-no question cf title 
to the property arose between the parties. - 

‘Foy this -proposition he correctly cited 
the case of Ma Pan v. Maung Ne U (1) and 
. he held thatthe first question for decision 
was whether an oral lease - was made 
between the parties or not. On this 
question he came to the same conclusion 
as the learned Judge of the Township 
Court. In the Township Court the learned 
Judge held that this verbal lease was 
proved by. the oral testimony of the respan- 
dent and the other witness whom he 
called, which testimony remained un- 
rebutted by the applicants, who called 
entirely unbelievable evidence to prove 
that a certain document was not what it 
purported to be, and failed to see that the 
. one point inthe case was whether they had 
entered into’ an agreement to rent this 
land from the respondent or not, and on 
this essential point they called no evidence 
whatever. On appeal tothe District Court 
the learned District Judge held that the 
contract of. lease was proved by this 
unregistered document, Ex. E. Itis alleged 
that he has entirely misconstrued this docu- 
ment. But whatever. else the document 
may be, in'my opinion, its terms contain a 
valid agreement to rent this land from the 
respondent. The words which contain this 
agreement, in the official translation, are as 


follows; . >. a 
“ (1) 91 Ind. Oas. $9); A IR- 1926. Rang. 19;3 R 
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“Moreover we agree to measure and deliver, without 
leaving behind a single grain,-500 baskets of rental 
paddy also for the year 1931-1932, as soon as the paddy 
comes into seasOR.........+ 

This therefore means that the applicants, 
who executed this document, agreed to pay 
500 baskets of paddy asrent of this land. 
To my mindit admitsof no other construc- 
tion. Consequently I agree with the learned 
Judges of both the lower Couris that the 
agreement of lease was established. That 
being so, there is no groundon which this 
court is entitled to interfere in revision. 
This application is dismissed with costs. ` 

N. Application dismissed. 
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CALCUTTA HIGH COURT 
Second Civil Appeal No. 498 of 1931 
| December 8, 19882: . ` 
Jack AND MITTER, JJ. ; 
SUSHEELASUNDAREE DASEE— 
f ' APPELLANT ; ' 
tersus ; NI; 
BISHNUPADA DE-— RESPONDENT: 
Hindu Law —Dayabhaga” School—Succession—Full 
‘brother's son and step-brother—Order of succession— 
Bengal Tenancy Act (VIII of 1883); s. IT 4: (a8 
amended in 1928)—Sale in, execution of rent, decree 
against Hindu widow--A pplication to set aside sale 
by contingent reversioners—Maintainadility of. 
Under the Dayabhaga School of Hindu Law in 
the ‘absence ‘of brothers, a step-brother comes in the 
next line of succession -to the brother's: property, 
and before a full brother's son. Sukkamoyee Biswas 
v. Manoranjan Chowdhury \l) and Sheo Sundary 
Singh v. Pirthee Singh (2), relied on. . KN 
< The word ‘interest’ in s. 174, Bengal Tenancy Act, 
is wide enough fo include not only a proprietary or 
‘posseszory interest but’ also the contingent interést 
ofa reversioner. An application’ for setting aside 
a sale held in execution of a rent decree against a 
Hindu widow, may be maintained by~ a contingent 
reversionary heir. Mohendra Nath Nanda v. Baya 
Nath Tripathi (3), distinguished Amrit Narayan Singh 
y. Gaya Singh (4,, dloniram Kolita v, Kerr Kolitani 
(4). Anand Kunwar yv. Cowtof Wards (6) and Fateh 
Singh v. Jagan Nath Bakhsh Singh (7),.referred to. 
Appeal against appellate order of the Dis- 
trict Judge, Khulna, dated July 3, 1931.; 
Mr. Kshirodenarayan Bhuina,- for the 
‘Appellant. BRL nD og 
` Mr. Shreeshchandra Datta, for the Ress 
pondent., ai f 
Mitter, J.—This is an appeal from the 
order of the learned ` District Judge of 
Khulna, dated. July 3, 1931, affirming the 
order of the Munsif at Satkhira dated July 
16, 1930. Thé circumstances which led to 
this litigation may be briefly stated thus: 
It appears’ that there was a tenure which 
belonged originally to one Anandaprasad 
Sadhukhan. That tenure was sold in execus 
tion of a decree for rent held. under the 
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Bengal Tehanhcy Act. Sarada and Annada 
were two uterine brothers, and Khegendra 
and Ehupendra were ihe the stey-Srotheis 
of Sarada and Annada. Durlathmani, 
against whcm ithe rent decree was passed, 
was the widow of Annada, who is now dead. 
In the rent execution case an apfication 
was made under s. 174; Bengal Tenaacy Act, 
as now amended, for the setting eside of 
the sale by one Bishnupada, who claims 
to be the nephew of Annada, that is, his 
brother’s son. An objection was reised by 
the auction- purchaser, Susheelascndaree, 
who isthe appellant before us, that tH» appli- 
cation under s, 174 did not lie, as Bishnu- 
pada was not a person, whose interests 
were affected by the sale within ths mean- 
ing of s. 174, Bengal Tenancy ct, as 
amended by Bengal Act IV of 1928. It was 
stated by the Munsif, who dealt with the 
matter in the first instance, that it was 
admitted that Bishnupada was the rever- 
sioner and the Munsif accordingly est aside 
the sale, the conditions for setting aside of 
the sale having been fulfilled by him. 

‘An appeal was taken tothe cour of the 
District Judge, who by his order, dated 
May.4, 1931, sent back the case to the 
Munsif for the purpose of enabling him to 
record evidence in respect of the assertion 
that Bishnupada was the reversionavy heir, 
it. being stated before the learnec Judge 
that the Munsif had fallen into en error 
in holding that it was admitted bebre him 
that Bishnupada was the reversionary heir 
of the judgment-debtor, Durlabhmari. The 
case went back to the Munsif, wko came 
tothe conclusion that Bishnupada was the 
next reversioner, he being the brotler’s son 
of .Durlabhmani’s husband, whereas the 
two step-brothers of Durlabhmani’s Fusband 
were not the preferential heirs under the 
Dayabhaga School of Hindu Law. The 
Munsif’ apparently relied upon the decision 
of Greaves, J., in the case of. Sukl amoyee 
Bisuas v. Manoranjan Choudhury {1) and 
on a statement in Mr. Golapchancta Sar- 
kar Shastri’s Hindu Law, Edn. 3, 1927, 
pp. 519 and +20, The learned . District 
Judge after considering the findinz of the 
Munsif, also came to the conclusion that 
Bishnupada was the next reversionery’ heir 
and he consequently dismissed the appeal 
and set aside the sale, Against tke con- 
current decisions of the courts berow the 
present appeal has been brought and a 
preliminary objection has been teken to 
the hearing of the appeal on the ground 
that only one appeal is allowed, under 
. (EO Inds Que, 027; A IR 1926 Gah 428, - ; 
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the provisions of s. 174, cl. (5) as emended 
by the Act of 1928 and no second appeal 
lies. It is not necessary to decide this 
question in the view that we take of the 
merits of the appeal. ` 

‘It has been contended on behalf of the 
appellant that the Munsif was clearly in 
error in ccming to the conclusion that 
Bishnupada was the pieferential heir. This 
contention seems to-us to be right. It 
appears that the Munsif was misled by the 
decisicn of Gieaves and Cuming, JJ., in 
the case of Sukhamoyee Biswas v. Mano-. 
ranjan Chowdhury (1), just referred 
to, because that was a case of stridhan 
property end the questicn arose regarding 
successicn to such property and this fact 
was overlooked and has misled also the 
editor of Golapchandra. Sarkar’s book on 
Hindu Law, where. he. had. put the step- 
brother.as coming not only atter a brother's 
son but also after the sister's son in the 
line of succession under the Dayabhaga 
Schcol. The text of the Dayabhaga on this 
point is as follows : 

“Jn the absence of her motLer. there is the right 
of a uterine brother only; .. . in the 


absence of uterine brothers the step-brothers of the 
same caste will inherit.” 


This shows that, according- tœ Jeemu- 
tavahana, in the ubsence~of the brothers 
the step-brother ccmes’in the next line of 
succession to the brothers property. That 
that is the coriect view appeais from the 
opinicn of Mr. Mayne and of Mr. Raj- 
kumar Sarbadhikari as given in his well- 
known tieatise on Hindu Law of Inherit- 
arce, p. 363, 2nd revised edition (1922). 
In Sheo Sundary v. Pirthee Singh (2), the 
Privy Council held that the half brcther 
ccmes immediately after the brothers of 
whole blood just as the son of a whole 
brother succeeds before the son of a siep- 
brother. The Munsif- and the learned 
Judge were, therefore, ‘wrong in coming. to 
the conclusion that the present responuent 
wes the next reversioner to the estate of 
DurlabLmani’s husband, But although the 
couts below have fallen into this errcr, 
it appears tous that Bishnupada, who is 
the next presumptive 1eversioner. after the 
step-brcthers is a person, whose interests ale 
afiected by the sale within- the meaning of 
s. 174, Bengal Tenancy -Act. It has. been 
contended, in view of- a. decisicn , of this 
court in the case of Mohendra Nath Nanda v. 
Baidya Nath Tripathi (3), that a reversioner 
to a Hindu widow's estate, who is. entitled to 

(2)4 I A 147; 3 Sar. 724; 3 Suther 411 (P. O^ © 
(8) 10 Ind Cas. 127; AJ R see Cal, Yo; <6 OWN 
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the estate on the death of the widow, did not 
have “any interest’? in the tenure or 
holding “ voidable on the sale” within the 
meaning of s. 170, cl. (3), Bengal Tenancy 
‘Act, as it stood before its amendment by 
Bengal Act IV of 1928. Itis sufficient, for 
our present purposes, to say that the learned 
Chief Justice, Sir Lancelot Sanderson and 
Chotzner, J., were dealing in that case 
with the provisions of the statute, where the 
words used were to the effect tkat the 
person, whose interest was voidable >n the 
sale was entitled to come in and apply. 
The words, now used after the amendment 
are. “any person whose interests are affected 
by ‘the sale ” and the words are undoubt- 
edly of much wider import. 

It has been argued on behalf of the 
appellant | that the reversioner has only got 
a spes successionis or a chance or possibil- 
ity of succession which cannot be regarded 
as an interest in the reversion. This is ən 
entirely erroneous view to submit zo the 
court. It may . not be an interest 
in presenti ın the property, which 
the female owner holds for her life. It 
may, be’ that until the estate vests in 
him on her death, he has nothing to assign 
or to rélinquish or even transmit to his 
heirs: See Amrit Narayan Singh v. Gaya 
Singh (4). lt-has been pointed.out in the 
decisions of the Judicial Committee that 
‘the estate, which a Hindu widow inherits 
from her husband, is an estate of inherit- 
ance to herself and to the heirs of her huz- 
band. It is ‘not right to say thet the 
widow's estate is a mere life estate as is 
understood in English law: See Moniram 
Kolita v. Keri Kolitani (5). It is not 
known till the female owner's death as 
to who will be the actual reversioner. It 
may be that ‘the two step-brothers might 
not survive the widow. The interest of 
the next reversioner is a mere contingent 
interest; but still it is an interest which 
has to be. xecoghized. It is sought to be 
argued that a mere chance of succession is 
not an interést. within the meaning of 
B. 174, which must be restricted to a pre- 
sent proprietary interest. We are unable 
to see why that restricted interpretation 
should be put on thé language of the 
statute, which runs as follows: “any 
person whose interests are affected by the 
sale’ may come in under s. 174. The 

(4j 44 Ind. Cas. 408; A T R 1917 PO 95;45 IA 35; 
45 0 590; 23M L T142; 22 CW N 409; 27 OLJ 295; 
34ML 2385; 4PL W 221; 16 A LJ 265: (1318) M 
W N 306; 1 L.W 581; 20 Bom. L R 546 (P 0). 

(5) 5 0'176; 7I A115; 60L R 322; 4 Sar, 103; 4 
Fani Jur; 305; 3 Suther 765; 3 Shome L R 198 (PC), | 
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“word “interest” is wide enough to inzlude 
not only a proprietary or. possesso*y ‘interest 
but also the contingent interest : of a rẹ- 
versioner. 

` It is next argued that, in any event, 
having regard to the circumstances that 
now exist, Bishnupada is not the immediate 
reversioner and he has no right tocome 
in. There can be no gainsaying the fact 
that he hes an interest in the preserva- 
tion of the estate, which would pass out 
of him, if he at any time happens to be 
the reversioner. If the property is now 
sold in execution of a decree for rent 
against a Timited owner a possible re- 
versioner has a right to protect the 
property, in the reversion of whica he 
may have a possible interest, if the im- 
mediate reversioner does not save the prop- 
erty from sale. We are of opinion, that 
this application may be maintained by a 
contingent reversionary heir as the pre- 
sumptive reversionary heirs, i. e., the step- 
brothers, who would succeed if the widow 
were to die at this moment, do not care 
lo preserve the ‘estate. This. view -inds 
indirect support from two decisions of 
their Lordships of the Judicial Committee 
of the Privy Council: Anand Kunwar 
v. Court of Wards (6) and Fateh Singh v. 
Jagannath Bakhsh Singh (7). In the. latter 
case it was held that a suit for a declara-: 
tion, that a gift by a4 Hindu widow i’ 
void as against the reversionary heirs of 
the hushand is prima facie competent only 
to the nearest prospective reversioner and 
that, if.a. more distant .relation claims t- 
sue he can only maintain the - suit by 
showing that the: nearer reversioner -has 
colluded with the widow or’ for some çimib 
larreason. Those reasons were indicated 
in the earlier judgment as follows: Ii the 
nearest reversionary- héir -refuses witrout 
sufficient cause to institute proceedings, 
or if he has precluded himself by. his.own 
act or conduct from suing, or: if hé-con- 
curred in the act alleged to be wrongful. 
Here the next, reversioners have waived 
their 1ight to preserve the. estaté by mak- 
ing the ‘deposit and have thereby. concurred 
in “the sale by their conduct- and I con't 
see why the remote reversioner should not 
take steps to protect the estate. “We afirm 
the decision of the courts below, althcugh 


we differ from them on the question that 

-(6) 6C 764,;4LA14;4 O L R 281; 4 Sar, 125;-4 
Shome L R 78; 5 Ind. ‘Jur- 161 (BO), 

(7) 91 Ind- Cas. 280, AILR1925P O 55; 52 IA 100; 
47 A 158; 270 U 334; 48 MLJ 64; 20 WN 25; 12 
O L3 117; LRG A P O50; 27 Bom, L R 725; 20 0 W 
ON 749; 28 ae eT ae . 
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Bid 
Bishnupadg is the immediate -reversioner ; 

we think that Bishnupada, although not 
` the immediate reversioner, has sufficient 
interest to make the application under 
8.174, Bengal Tenancy Act. On this ground 
we affirm the decisions of the courts below 
and this appeal is, accordingly, dismissed. 
There will be no order as to costs in this 
appeal. It is not necessary io make any 
order on the application made in the 
alternative. 
`‘ Jack, J.—I agree. 


NA. Appeal dismissed. 


—— 
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ABDUL RAHAMAN AnD ANOTHER— 

i APPLICANTS 

versus 


EMPEROR —Obprositz PARTY. 
` Burma Fisheries Act (III of 1905), ss. 3 (2), 21 (b) 
—Tank, definition of—Collection of water on private 
land~-Whether. can be a fishery—Use of yin without 
permission—Whether punishable—Leasing tank for 
fishing— Lessee punished under s. 21 (b)—Lessor,. if 
punishable for abetment for having leased tank. 
Under s. 3 (2}, Burma Fisheries Act,a fishery 
means any collection of water which js of itself of a 
perntanent nature or is or has recently been con- 
nected with any waters of a permanent nature, in 
which fish. may be found. A tank orcinarily is a col- 
lection of water which isof itselfof permanent 
nature; The fact thata tank dries up during a cer- 
tain period of the year does not mean thatit is nota 
‘fishery, °°. ` 
‘The fact'that a collection of water happens to. he 


on private land does.not take it oùt of the purview 
of fisheries governed by the provisions of the Act 
and the rules. In the case of fisheries . constituted 
by collections of water on land in private, occupa- 
tion, the owner or occupier or a person authorized 
by such owner or occupier is in a position to get 
‘permission to fish in such collection of water free of 
charge, but subject to restrictions as regards the use 
of certain fishing implements. The use of a yin or 
a bamboo screen fixed as an obstruction to the 
passage of fish withcut permission ofthe authorities 
concerned falls’ within the mischief of s. 21-b). 


Where A leaseda tank to B for fishing and B was 


convicted under £. 21 (b), Burma Fisheries Act and 
A for abetment onthe ground of his having leased 
the tank: ee ene 

Held, that in the absence of-procfof any instiga- 
tion, conspiracy or aid by A in B's use of thé un- 
‘authorized fishing. implement, the charge of abet- 
ment against A must fail. “i $ 


Or. Rèv. App againéf án order of the 
‘Fifth Additional Magistrate; Thaton, dated 
‘December 21, 1932. E 
MAS, C. Guha, for the Afiplicants. ° 

> QdGt,—This-ie a dase “cf an alleged 


“re 
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unlawful use ofa yin in afishing tank on 
private property. The tank in question 
belongs to the first ‘applicant, while the 
second applicant was his lessee of the tank. 
What was leased was apparently the 
right to-catch fish in the tank. The 
tank lies inthe Thaton Municipal limits, 
and is connected with a big Municipal 
drain constructed during recent years, and 
this drain extends right up toa shallow 
stream called Payagyi yo which is leased 
by the Government as a fishery. The offence 
of which the second applicant has. been 
convicted is under s. 21 (b), Fisheries 
Act, while the first applicant’ has been 
convicted of abetment of that offence under 
s; 109, Penal Code. Section 21 (b). provides: 

. Section 21 ıb) —“Any person who... (bj uses in 
any fishery any fishing implement which he is not en- 


“titled to use, or to use in such manner, therein; ... 
AI 


. shall be punished. ....- 


It is contended on behalf: of the appli- 
cant that the tank in question is not a 
fishery within the meaning of s: 3:(2) of 
the Act. According to the parts of this 
section which are relevant to this case a 
fishery means any collection of water which 
is of itself of a permanent nature or is or 
has. recently been connected with .any 
waters of a permanent nature, in which 
fish may be found. ‘The grounds upon 
which the contention that the tank is not 
a fishery. hes been based are that: (1) the 
tank dries up during a‘cerlain pericd of the 


‘year; (2) the drain running between the 


tank and tte yo is dry during a certain 
part of the year; and (89) that the yo itself 
dries up during a certain part of the 
year. ln short, the contention is that the 
collection of water in ‘the tank is of itself 
not of a permanent nature and is. not 
connecied with any waler of a permanent 
nature. ` z + 

I donot think that by the mere fact that 
the water in a certain pool or stream is 
impermanent, the pool or stream necesa 
salily denotes that the collection of- water 
is not of a permanent:nature, It is incon- 
ceivable that a natural stream such asa 
river falls outside the definition of “fishery” 
by reason of the fact ‘that during tke hot 
weather ihe stream is practically dry. 
The contention cf the earned Advocate for 
the applicant gains some support from 
the wording of the first two sentences in 
direction.17 of ihe directions under the 


“Act, viz.: 


“In the Thaton. end Amherst Districts there. aré, 
@ number of fish tanks, and such tanks a'so exist elso- 
where, in smaller. numbers. J£-thesé tanks contain 
water throughout the year, or-aze, or have recently 
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been connected with any waters of a permanent 
nature, they are fisheries under s. 3, sub-s. (2)." 

Although a direction has not ths force 
of law, it is perfectly justifiable on the 
part of a litigant to use it for the purpose 
of showing that the interpretation which 
he is seeking. to have placed upon the 
words “collection of water which ia of a 
permanent nature” is nothing but what 
‘the department concerned have under- 
stood it to be, and is therefore the correct 
interpretation. On the other hand, a re- 
ference to direction 10 makes it clear-that 
a ‘collection of water such as the tank 
in question is deemed to be a fishery 
in. spite of the faci that it dries up dur- 
ing the hot weather, In explaining the 
various kinds of fisheries, direction 10 
states: i 

“The present Act recognizes leasable fisheries and 
open fisheries. It also adds two new classes, namely 
ressrved and protected fisheries. The former ere 
tracts in which for the purpose of conserving or 
increasing the fishsupply no fishing is permitted 
except for the capture or destruction of predatory 
fish, The latter might perhaps better have besn 
called regulated fisheries. They will usually be 
sheets of water which during the rains are formed 
upon lands in private occupation. If cultivators were 
allowed to flal in these waters without restriction, 
the destruction of spawning fish and small fry 
would be great. It is not ordinarily intended to raise 
revenue from them. Permission will b> granted free 
of fes to use unobjectionable implements. and all 
o her methods of fishing will be prohibited,” 

Further, in direction 17, dealing parti- 
cularly with fishing tanks, it is state 1; 

“Jf they are on;¢land in private occupation they 
should ordinarily be placed in the class of protected 
fisheries. .....” 

Under s. 9: : 

“The Deputy Commissioner may, in respect of 
any ¿fishery under his charge, and subject to the 
rules for the time being in force in this behelf and 
the restrictions and conditions prescribed thereunder 
with respect to such class‘ of fishery ... ifit isa 
protected fishery, permit all or any perdons ‘entitled, 
or authorized by the owner or occupier ofthe. land 
to enter thereon to fish in such fishery, free of charge, 
with euch specified fishing implements or in such 
manner or on such terms and subject to such res- 
trictions,as may be defined in the order permitting tha 
aime.” 3 $ 

And r. 81 provides; * 

“Any person and any member of a class of persons 
who’ or which receives - permission under 8. &. 
sub-s. (39, cl. (b) or sub-s. (4) or under s, ı 10; sut-s, (1). 
to fish free of charge in any open fishery or in any 
protected fishery, may fish in such fishery, subject-to 
the following conditions and restrictions... . .” 


The sections of.the Actfand the rules 
and directions referred to above clearly 
show that the fact that a collection of 
water happens to be on private land does 
not take it out of the purview of fisheries 
governed by the provisions. of the Act 
and the -rules. -In the case of fisheries 
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constituted by collections of water on -land `- 
in private occupation, the owner or occupier — 
or a person authorized by. such owner or 
ozcupier is in a position. to-get-permission to 
fish in such eollection of water frée, of charge, 
but subject torestrictions as regards the . 
use of certain fishing implements. In my 
opinion: a` tank ordinarily is a permanent 
collection -cf water which is of itself ofa 
permanent nature. I have no doubt that 
the tank in question’ falls {within the 
meaning of “fishery” ‘as defined by s,3;..- 
sub-s, (2). - ia 
It is not disputed that.a yin, which .is ~ 
a bamboo screen fixed as an` obstruction. 
to ths passage of fish is not an implement, - 
the use of which by the applicants has been 
permitted by the ‘authority concerned. . 
This implement was used by the second 
applicant and its use falls within the mis: - 
chief under s. 21:(6). The -second appli- 


cant has therefore been -rightly -convicted : 


under a. 21 (b), and I am ùñable to hold 


that the fine of Rs. 20 is unduly--severe. 


Beyond the mere leasing of the tank by.” 
the first applicant to the second applicant: 
there is nothing to show how ithe former 
abetted the latter in the unlawful ‘use of 
the yin. In the absence -of proof of- any 
instigation, conspiracy or aid by’ the 
first applicant in the second’ applicant's - 
use of the unauthorized. fishing implement 
the charge of abetment against the first 
applicant must fail. In the result, the 
second applicant's application is dismissed. 
but the first applicant's application is al- 
lowed and the conviction and ‘sentence of 
fine passed on ths first applicant under 
s. 109, Penal Code, read with s. 21 (b), Burma 
Fisheries Act, are set aside; - the - fine of 
Rs. 20 if peid, should be returned ‘to the 
first applicant. 
N. Order accordingly. 





CALCUTTA HIGH COURT 
Criminal Appeal No. 375 of 1933 
- July 7, 1933 
LORT-W ILLTAMS AND MONAITR, JJ. 
SACHINDRA KAR GUPTA— 
APPELLANT i 
g VETSUS . 
EMPEROR—RESFONDENT. ; 
Arms Act (XI of 1878., s3. 13. 14, 19 (E, 20—Dis- 
tinction between the sections—U nlicensed person going 
armed with revoluer—Whether. can be convicted under 
s. 20 -Applicability of s. 29 to possession of personal 
arms. 
Section 20, Arms Act, is not restricted in its operá- 
tion to ‘cases of importation and exportation of armm 
in bulk, But, for s. 20 to apply, there’ must be 
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under control, without a license. Section 14 covers this 
offence, and -if this offence is committed with the 
inféntion: referred -to in s. 20, thena heavier punish- 
ment may be inflicted than for the simple offence 
ünder s. 14, the penalty for which ig provided in 
g, 19 (7) To bein possession or control of arms 
other than, those. mentioned in s, 14is not en offence, 
though it-is an offence to-go armed with them, as 
provided ins. 13, - ; -z 
-'An unlicensed person. going armed with: revolver 
may -be convicted. under either s 13 ors. 14 of the 
ae Act, and coniequently may be convicted under 
b: gu. N PS h 4 
. Messrs..J.-C. Gupta, -Bhagirath Chandra 
and Jnana Nath Borah, for the Appel- 


x 


Das 
Jant, . hae eh Sees al Ts 

‘fiMr. Khundkar, Deputy Legal Remembra- 
ncer.and Mr. Anilendra Nath Rci Chow- 
dhury, for the Crown.” . . 
- ‘Lort-Willlams, J.—The appellant was 
charged. as follows:— . l 

< Eirst-—" That you on or about Cecember 
17, 1932, at the crossing of Grand Trunk 
Road and Boral Lane. at Hooghi-. Bally, 
„P.-S. Chinsura, were going armed in con- 
“travention “of: s. 13 ‘of the Indian Arms 
Act, 1878 and thereby committed en offence 
punishable ‘under s, 19.(e) of the Indian 
Arms Act; 1873 and within my ` cognis- 
ance." i 
. ~ Secondly— That yeu on or abort Decem- 
“ber 17,1932, at: the same place hed in your 
. posressicn -a fully loaded six chambered 
Revolver No. 78141 and four additional 
live cartridges in contravention of 3s. 14 and 
15 of the Indian Arms Act in such manner 
as to indicate an intention that the posses- 
sion might not be known to any publie ser- 
vant as defined in the, Indian Penal Code 
and thereby commitied an offence -punish- 
able under s..20 of the Indian arms Act, 
1878 and within:my cognisance.’ 


He was convicted by the Special Magis- 
trate of Chinsura under both ss. 19 (e) and 
20 of the Indian Aims Act, 1875 and sen- 

| lenced to six years’ rigorous imprisonment 
«under. the. latter section, no separate sen- 
‘tence being: passed under s, 19 e). Since 
i the accused. was already undergdng ‘a sen- 
: p lence of- imprisonment, the senterce was to 
` take, effect at the expiry. of ths sentence 
` which he was then undergoing. 
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Section 13 of the Indian Arms Act pro- 
„vides that ; - i 
“no person shall go armed with any arms except 
under a license." 9 f 
Section 14 provides that ane < 
“no person shall have in his possession or under 
bis contro} any cannon or fire-arms or any ammunition 
or military stores except under a license.” | 
Section 19 provides the penalties for 
breaches of 53.5,6, 10 and 13 to 17. ‘Thus, 
sub-s. (a) provides the penalty for manu- 
facturing or selling arms in contravention 
of s., 5; sub-s. (6) for importing or exporting 
arms in contravention of s. 6; sub-s. (d) for 
transporting any arms in contravention of 
s. 10; sub-s. (e) fcr going armed in con- 
‘travention of s. 13, and sub-s. (f) for having 
in possession or control any arms ‘in con- 
travention of s. 14 or 8.15. ie ae 
Section 20 providesthat:- . f 
“Whoever, does any acb mentioned in el (a) 
(e), (d) or (f) ofs 19 in such manner as to indicate 
an intention that such act may not be known to 
any pulic servant AB. delined in the Indian Penal 
Code or to any person employed upon a railway 
orto the servant of any public carrier and whoerèr 
on any search being made under e, 25, conceals or 
‘a tempt to concealsany armr,’. ` 
may be punished with imprisonment for 
a Jonger term than is providedins. 19. _ 
The appellant was arrested on .Decem- 
ber 17, 1932, at about 9-30 P, m. at the junc- 
‘lion of the Boral Lane ‘with the ~ Grand 
Trunk Road when cycling-in company with 
another man. The Police had had’special 
instructions to picket ‘this Toad and be 
on the look out-for the appellant and 
other “declared abscondeis”. They saw 
two men approaching the Grand . Trunk 
Road, whoslackened their speed near the 
crossing and appeared confused. This at- 
' tracted the allention of the Police who seized 
the handle of the appellant's: cycle and 
‘forced him to dismount. They then 
‘challenged the appellant who was shiver- 
ing and he gave his name as Sachindra 
Nath Kar Gupta. On- searching him 
the Police found asix-chambered revolver 
fully loaded in a holster tied round hig 
. waist with a cloth under his shirt and 
coat. Inthe inner pocket of his coat they 
found a handkerchief in which were tied 
. four live cartridges, and two manuscript 
seditious leaflets written in pencil, one 
in English and the otherin Bengali. The 
revolver Lore the number 78141 and was 
subsequently identified as the property of 
“Mr. B. K. Roy, I. F.S. Divisional Forest 
_ Officer, Salem,. Madras. At tbe end: of 
October, 1932, he discovered that his révolver 
was missing, while he was at Bogra, and 
reported the loss to the Police immediate 


& 
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Mr. Roy’s native district is Barisal, and 
he had been staying ‘there during the 
middle part of Oetober, 1932. He had 
left, for Bogra about 21st of the 
month, 
| The defence .was that no revolver or 
ammunition had been found on the ap- 
pellant when he was searched. But there 
is no doubt from the evidence of the 


witnesses, including the search witnesses. 


that the articles mentioned were found in 


the possession of the appellant, The place 
wherethe search was made was brightly- 


lighted, and the . witnesses had a good 
opportunity of seeing what was discovered. 
in the possession of the appellant. 

-The appellant is an escaped convict, hav- 
ing escaped from the Midnapore Jail on the 
night of February 7, 1952, where he 
was undergoing ‚Beven years’ rigorous 
imprisonment for an offence arising cut of 
the Mechuabazar conspiracy case, He hac 
been. atlarge for over ten months when 
re-arrested.on the December, 17, His native 
place. is Barisal. 


“The appellant posséssed no license -to 
carry arms. -It his been argued on his 
behalf that upon the facts he ought to 
have been convicted under s. 19 (e) and 
not under s.20, because s. 13 alone deals 
with the offence of carrying arms without 
a license and s. 14 is intended to be 
restricted to the offence of: unlicensed pos- 
session of arms and that this case clearly 
comes within the provisions of the former 
sections. Consequently, ass.19. (e) is not 
mentioned in s.. 20, the longest term - of 
imprisonment which ¢an be inflicted on the 
appellant -is three years. 


` Further, it has been contended that s. 20 
is not intended to be applied to ordinary 
cases of carrying’ or possessing personal 
arms, but is restricted tocases ofexporta- 
tion and importation ofarmsin bulk. This 
contention is founded on a‘number of casas in 
this and other High Courts. Thus, in Ahmed 
Hossein v. Queen-Empress (1), Sir Francis 
Maclean, C.J., doubted whether s. 20 was 
intended toapply to cases where there was 
Possession of personal fire-arms, In 
“Crown'v. Azu (2), it was stated that cases 
under s. 20 generally occur where arms 
are ‘illicitly imported or transported, 
and this view was followed in Ibrchim 
_v. Emperor, 18 Ind. Cas. 265 (3) and Gahna- 


(?) 27 O 697;4 O WN 750. 

(2)9 Cr: LJ 259 at p. 260; 1S LR18, 

(3) .18 Ind. Cas. 265; 9 P R 1912; 14 Or. LJ 41; 44 
P W R 1912Cr.; 128 PL R 1913, 
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v. Emperor, 15 Or, Ù. J. 536 (4), D 

However, in Chet Singh v. Emperor (5), 
this view of the sections was decided’ to be 
unsatisfactory and was expressly dissent- 
ed from. It was held that each cse of con- 
cealment of arms must ‘be decided on its 
own facts, as to whether it falls unders. 19 
ors, 20 of the Arms Act; but fors. 20 to 
apply, there must be some special indication 
ofan intention to conceal possession or.the 
aims from a public servant, railway. 
official -or public carrier. Ihave no doubt 
ihat this decision was right, and that the 
contention raised by the learned Counsel 
for the appellant cannot be supported. 

Itis true that s. 20 requires that there 
shall be evidence suchas to indicate an 
intention that the ‘going armed’ or posses- 
sion of arms should not be known either 
to some publicservani as defined in the 
Indian Penal Code, e. g., the Police or to 
some person employed by a Railway or a 
public carrier. In this case the revolver 
was stalen from Mr. Roy afew weeks before 
iL was . discovered in the possession of the 
appellant. The appellant himself was an 
escaped convict, and the Police had received 
special instructions to picket the roads 
and loak out for him. I have little doubt 
that this fact had been communicated , to the 
appellant. The revolver was found: in a 
holster, tied with.a cloth round his waist, 
and underneath’ his coat ‘and shirt. When 
asked; ke failed toaccount for ıt.. In these 
circumstances, there was ample evidence 
of the intention required by s. 20. 

The'eal distinction between the .sections 
is that e. 18 prohibits an unlicensed person 
from gaing armed with any kind of armis, 
that is to say, a person going armed with 
either a knife or a revolver comes within the 
provisions ofa section. But., with regard 
fire- a further offence may be 
committed, namely, having them in posses- 
sioa or under control, without a license. Sec- 
tion 14 covers this offence, and if this offence 


‘is committed with the intention’ referred to 


in s. 20, then a heavier punishment may 


‘be inflicted than fer the simple. offence 


under £. 14, the penalty for which is.pto- 


‘vided ins. 19 (f). To be in possession or 


control of arms other than those mentioned 
ins. 14 is not an offence, though it is. an 
offence to go armed with them, as provided 
in 8.13. Some confirmation of this view 
of thé ‘:distinction to be drawn between 


(4) 24Tad. Cas. 594: 15 Or LJ506; A IR 1914 
Lah, 280: 1 PWR 1914 Or;33P LR 19!4. 
(3) 9t Ind. Cas, 401: A I R1925 Lah, 262; 


27 Cr 
L J 625; 7 Lah. 65; 27 PL R 523. ` 


` - Evidence Act (I of 1872), 
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the sections is ‘provided by the recent Bengal 
Criminal Law (Arms and Explosives) Act 
(XXI of 1932) in which by ss.3und4 it 


is provided that whoever commits ar offence 


under cls. (c), (è) and (f) of s.-15,if the 
offerice is committed in respect of a fire. 
arm, may be punished with transportation 
for lifeor with imprisonment for a term: 
which may extend to 14 years. 

The result isthat in my opinim s. 20 
was not intended to be restricted in its 
operation as argued on behal: of the 
appeliant, but that an unlicensec person 
going armed witha revolver may be con- 
victed.under either s. 13 ors, Je of the 
Indian Arms Act, and consequently may be 
convicted under s. 20. 


Upon the facts stated, I see no ~eason to- 


differ from the opinion formed by tae learn- 
ed ‘Special Magistrate and this appeal, 
therefore, is dismissed. _ 
McNair, J.—I agree that 
should bedismissed for 


ths appeal 
ù $ the. reasoas given 
byny learned” brother. an ee 

Ni i ag ` Appeal disnissed. 
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z BHIDE AND CURRIE, JJ. - 

. GODHA WARYAM—- APPELLANT 

Boks Versus i. 

.. EMPEROR—Orrosite Parry 
, 8, 25—Report by accused 
ut the Police Station that he killed the deceased— 
Tests for determining admissibility of re 20rt—Prose- 


_ cution relying on it for conviction of azcused—Ad- 


i 


‘whether it is or is not in the 


‘and for no other purpose, 


-with Sanatta, Suja 
: Suja son .of Nadari, 


missibility. phe 
The test for deciding whether, a repat made by 
the accused at the Police Station that he hed killed 
the’ deceased is or “is not admissible ix evidence ig, 
} nature of £ confession, 
that is whether it supports any inference es to the guilt 
of the accused and is relied ‘upon as sh. Where 
the prosecution relies on it as an admission of the 
very criminal act with which the accused is charged 
h it is-inadmisaible in evi- 
dence, Marji v. “Emperor (11, Emperor v: Harnam 
Singh (2) and Emperor v. Shafi Ahmad (3), referred 
> e 


Cr. A. from an order of the Sessions 
Judge, Lyallpur, dated J anuary el, 1933. 

Messrs. Mohammad Amin Walik and 
Abdul Razzaq, for the Appellant. 

Mr. V. N. Sethi, for the Crown. 

Bhide, J.—The appellant, Godha, along 
scn of Salébat, and 
were charged in this 
case under s. 302, Penal Code, with the 
murder of Chakri, a-youth aged about 17. 
Godha alone has been convisted and 
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sentenced to death. The deceased Chakri 
was married to Musammat Suba, a sister 
of Sanatta, while Musammat Raja, a 
sister of Chakri, was married to Sanatta. 
The latter. was living with Sanatta and- 
when Musammat Suba came of age, Nawab, 
father of Chakri, asked: Sanatta to ‘send: 
her to live in his house, Sanatta refused to . 
do so and asked for her divorce on the 
ground that Chakri had another wife,’ 
Sanatta also turned out his own wife: 
but when Nawab asked him to-divorce her, 
he refused to agree. This led to ill-feeling 
between the parties. Godha, appellant, 
whois married to another sister of Sanatta; 
Sanatta himself and some others- went to 
Nawab's ‘house to discuss - the :matter, but 
no settlement could be arrived- at. and: 
Sanatta. and Godha swore that they would: 
see that they got the divorce in a few 
days, a < 
Ori the night of the murder Suja, son. of--. 
Salabat, and Suja,son of Nadari; took:out<< 


= Chakrion+the p-etext of -going-to.a: masque-:.. 


to hear the kalma being read. Tater, he is . 
alleged. to have been taken to the- cattle- 
‘shed of Godha and there murdered -by:Go- 
dha and the other accused persons by inflict- . 
ing blows with “chuhas.” . a se 

There were two alleged eye-witnesses, 
One of these two was Said (P. W.-No. 4), 
but he denied having identified the culprits, 
whom he only saw running away. Lal (P. 
W. No. 2) the other eye-witness, is an uncle 
of the deceased and ihe learned Sessiéns . 
Judge has given cogent reasons -for 
disbelieving this witness. The learned . 
Sessions Judge in convicting the appellant 
Godha, has relied solely on a report made by 
Godha himself at the Police station, soon 
after the occurrence. In this report 
Godha stated that while he was sleep- 
ing in his cattle-shed, where his ` buffaloea 
were tethered,. three persons came and 
untied one of the buffaloes and weretak- 
ing it away. He shouted out and chaed 
them. The appellant then gave a blow: 
with a chuha, which he had with him on 
the head of the culprit who was leading 
the buffaloes. The culprit fell down and 
he gave him another blow while he was 
lying on the ground. The other, compa- 
nions of the culprit ran away. It was a 
The appellant lighted a match 
and then discovered that the culprit was 
Chakri and that he had already expir- 
ed ; » 


The learned Counsel for . the appellant 
has urged that the aboye report being 
in the nature of a confession made to à 
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Police Officer was inadmissible in evidence. 
ln support. of this» contention he has relied. - 
upon Harji.v. Emperor (1), Emperor v. 
Harnam Singh. (2). and Emperor v. Shaft 
Ahmad. (8). 
Crown, on the other hand, contended.taat.the 
statement was exculpatory and was there- 
fore admissible.. In my opinion, the test 
for deciding whether the report is or is not 
admissible in evidence is whether -it is or 
is not in the nature of a confession, i. 2., 
whether it supports. any inference as to the 
guilt of the appellant and is-relied upon: : 


as such. In. the present instance, the ep-. 
pellant stated in the report. that "he gave: 


blows to- Chakri with.& chuha which result- 


ed in his:.death ani: this siatemens is, I. 


` think, .clearly. in the nature. of a .2onfes- 
sion. It. was. relied: upon:by the pzosecu- 


tion-as an admissionzof -the ‘very criminal. 
act with. which the appellant -was chargsd. 


and;for no .otherpurpose. ..In:the.circums-.. 


tances it seems.to methat. the above report |. 
made by the -appellant to the Police mst -: 


be held to be. inadmissible in evidence. 


There..is: noother evidence on the recard - 


on which. the.appellant’s-conviction could. 
be upheld. -The appellant made a 
very.brief statement before the committiag 
Magistrate. which: was to the same. effect 
as the report made ‘by. him: to the. Police 
and-he adhered to. this. statement:in the 
Sessions.Court. This statement was that 
on. the .night of the murder he saw three 
thieves coming to. his cattle shed. One 
_ of them. untied a buffalo-and was taking 
it away.. He shouted. out .to the. thieves . 
and: gave’.two blows with a-chuha to the 
culprit who was taking’ away ths buffalo, 
The other culprits escaped. This statement 
is supported by the evidence of ‘Thiraj 
(D. W. No 2). It was suggested that even 
accepting this. statement of the?appellant, 
he exceeded his right of private defence 
of property and would therefoie be at 
least guilty of-+culpable homicide. ‘The 
learned Counsel forthe appellant his how- 
ever urged that on the above statement, 
the: appellant cannot be said to have ex- 


ceeded that right and cited /smailv. Empe-- 


ror (4)in. support of this statement. Afier 
carefully considering the facts, it seems 
to me difficult to .convict the appellant on 


(1) 45Ind Cas. 273; AIR 1918 Lah. 69; 19 Cr L 
J 513; 4 P L 1913 Or.: 134 P L R 1918. 

(2) 4< Ind. Cas: 857; ALR 1919 Lan. 471; 20 Cr L 
J 81;35P R1918 Cr. 

(3) 89 Ind Cas 1048; AI R 1925 pee 539; 26 Or. 
LJ 1478; 49 B 612; 27 Bom. L R 103 

(4) 9L Ind Oas. 70; AI R 1926. Lab < 28; 27 Or.L J 
38; 6 Lah, 462." 
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the basis cf -the above brief statement, in- 
the absence of further details .as to what 
really happened. Thiraj, D. W. No.2, did - 
not actually see the occurrence but only 
heard. from the appellant what-had hap- 
pened. There were three culprits, and the. 
-appellant may have felt reasonable appre-. ; 
hension of death or grievious hurt if-he.- 
did not usa adequate force promptly-;‘ it 
was a dark night and it cannot be pre- | 
sumed that the appellant deliberately aimed 
the blows at the head of the -deceased. 
. In the absence of any reliable evidence on 
behalf of the prosecution as to the circums- 
tances in which the offence, was-committed 
it seems to me that the. brief. ‘Statemént 
made by the appellant is by itself not suffi- 
cient to support a conviction even. of cul- 
pable homiside. 

I would accordingly give him the be: 
nefit of the doubt and OORD ERE the.ap- 
: peal acquit him.: 
Sri, J. - agree. . Lote 

~ Appeal, accented. aed 
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~ SIND JUDICIAL COMMISSIONER'S ` 
COURT.. 


Cr. ‘minal Revision Application No, 47 
of 1933 by 
July. 13, 1933 š 
_ RUPCHAND, J. C. AND Lozo, A.J.C. 
i PIRANO LAKHO - APPLICANT 
` VETSUS 
cae EMPEROR— OPPOSITE PaRTY 

Criminal Procedure Code (Act V of 1398), 8. BG 
-Penal Code (Act XLV of 1860), 83 215, 411—Joint 
trial ‘of -person:charged under se, 215 and 41 1 with per- 
son- charged under s. 411 alone—No evidence to 
show any connection between the two accused—Joint 
trial, legality of. 

Where the applicant who was charged under 
sf. 215 and 41], Penal Code, was jointly tried with 
another person charged only under s, 411 and there 
was no evidence whatsoever to show any connec- 
tion between-the two: 

: Held, that the joint trial was illegal ‘and “as it 
was “not ‘unlikely that prejudice might hare been’ 
caused to the applicant, his conviction should be 


reversed and he might be retried for an offence 
under 8.215. - l 
Cr.. R. A. from an order’ of the 


First Class Magistrate, Karachi. 


Mr. Hasomal M. Gurbuzani, for | ‘the 
Applicant. 

Mr. Parmanand Kundanmal, for ‘the 
Crown. 


Judgment.—The applicant, . Pirano, 
son of Lakho. was tried by the Mukhtiarkar 
and First Class Magistrate’ of Karachi, 
along with one Mahomed alias Ishak, son of 
Jaro, for an offence under ss, 411 and 


ea a 
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215; Penal Code, for being in possession of 
a stolen mare and for having received 
Rs. 16 as bhung for the- return of the 
said mare. ` The applicant was convieted of 
both offences and sentenced to suffer 
rigorous imprisonment for 12 months. The 
applicant appealed against his conviction 


and“seritence, but his‘ appeal was summari-’ 


ly dismissed. He has now come to us in 
révision: ‘ 7 ; 


The facts in connection with this case'are 
The complainant whose mare: 


as follows: ; i 
used 16 be tethered at his well was inform- 
èd one morning by his servant, Jumo, that 


the mare. was missing. The complainant: 
got together a séarch party including, 


Not; a pagi, and followed the’ prints. The. 
mare appeared to -have' been removed “by 
2 thieves whose prints were visible with 
those of the mare. In the vicinity of the 
new jail the’ prints were ‘lost. Tha com- 
plainant returned home, Nct'and one Usman 
continued the search on thé following day. 
They ‘chanced ‘to meet ihe applicant to 
whom they related the story. The appli- 
cant promised to make inquiries, and went 
away... He met Not and Usman again the 
same: day, said: he had information about 
the, mare and demanded Rs. 20. for its 
restoration: The bargain was concluded 
and Rs. 16 paid down. The same evening 
Not and Usman accompanied the appli- 
cant who: took them near the pilgrim camp. 
Leaving them there he proceeded further 
and returned with thé mare led by Ishak. 
The mare was handed over and Ishak 
‘accompanied Not and Usman to teceive 
the balance. Rs. 4. At. the Nai market, 
Head Constable, Mahomed: Sulleman, met 
the ‘party. Not explained” to him the 
position, Ishak .was arrested, investigation 
followed, and Ishak and the applicant 


were : challaned- with the result already’ 


‘referred “to. Two- «principal contentions 
have been raised by. the applicant. before 
us; (1) that.there is no evidence to sustain 
the conviction under.s. 411, Penal Code, 
against the*applicant; and (2) that appli- 
_cant’s trial in respect of the charge under 
s. 215, Penal Code, jointly with Mehomad 
was illegal and has caused him prejudice. 
As regards the first point the learned 
Magistrate sums Up the evidence against 
the applicant on the charge under s. 411, 
Penal Code, as follows : 
< « Jn‘ handing over the mare and directing. accused 
Ishak to accompany Not and Osman to recive the 
: balance of ks 4, Pirano was so situated with res- 
. pect to the mare that he had power to deal with 
' Gt-as owner or'else he would not have been able to 
‘give the-ditections he did;! . ei : 
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There is no evidence on the record to 
establish any connection between the appli- 
cant and the co-accused, Ishak, alias 
Mahomed. There is no evidence that they. 
lived together aud that the mare was. in. 
their joint possession.. The evidence. only 
leveals the fact that two days after the 
theft of the mare Not and Osman accident-.. 
ally met Pirano whom they informed of the- 
loss of a mare and who promised them in 
return to make enquiries. That thereafter 
he.took Not and Osman near the «pilgrim 
camp and fetched Ishak with the stolen 
mare, Itis quite conceivable that appli- 
cant though -having no connection with the. 
theft or possession.of the mare came to. 
know that Ishak was in possession of a 
stolen mare and used the knowledge to 
obtain an advantage for himself. The. 
evidence and the circumstances are not. 
such as to indicate that the only inference 
from the conduct of the applicant is that 
he was in joint possession of the mare. In 
the absence of all other evidence on the 
point the circumstance relied , upon by. the 
learned Magistrate for holding that: the 
applicant was in possession of the mare are, 
in our opinion, wholly insufficient. . ~ 
. With regard io the second point urged 
on behalf of the applicant, we: are of 
opinion that there is substance in it. To 
justify a joint trial of two persons a case 
must fall under one or o.her of the sub- 
clauses’ of. s. 239, Criminal Procedure 
Code. As mentioned above there ajs no 
evidence whatsoever. te show any connection 
between the applicant and the co-accused ` 
and -the learned .Public Prosecutor has 
failed to show us that the case can fall 
under any of the.sub-clauses of s.. 239. .In 
these circumstances the trial of the appli- 
cant for the offence under s. 215 with the 
co-accused; Mahomed was, in our .opinion, 
illegal. And as it is. not unlikely -that it 
caused him prejudice, we. are of the view 
that thé conviction of. the applicant even 
under s. 215, must be reversed. We think, 
however,. that the applicant should be 


retried for the offence: under s. 215, Penal 
‘Code. 


We accordingly, reverse the conviction 


‘of thè applicant under ss. 41] and 215, 


Penal Code, but direct that he be retired 
for thé offence under s. 215, Penal Code. 
The applicant will continue to be detained 
in jail as an under-trial prisoner if he is 


not undergoing any other sentence of im- 


prisonment. h 
N. Order. accordingly. © 
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OUDH CHIEF COURT 
Civil Reference No. 3 of 1933 
. - . September 8, 1933 
ih < “SMITH AND ALLSOP, JJ. 
In the matter of Rani SALTANAT 
<- BEGAM 
“Thea Tax Act (XI of 1922), s. 
Maintenance allowance under.compromise dzecree— 
Estate made liable for payment—Allowance, if agri- 
cultural income and exempt fromliability for :ncome- 
tax—Oudh Estates Act (I of 1569), 33. 13 (1), 26. 
` Under the terms of a compromise the assesses 
was to. be paid a certain monthly allowarce fcr 
maintenance, and the whole of an estate was mads 
liable for the payment ofthe allowances ` provided 
by the termsof the compromise On the question 
as to whether the’ assessee could claim exenption 
_ from income-tax on the ground of the maintenance 
allowance being ‘agricultural income’ ; 

Held, that the assesses received her allowanca 
under the terms of the compromise, that in deciding 
the question the nature of the income in the hancs 
of the assessee: was to ‘be looked at and whatever its 
‘nature. might have been before it reached her hands, 
the maintenance allowance could not’ be saic- to te 
agricultural income within the meaning of tke 
Income Tax Act and hence not exempt from incom2- 
tax under.s.4 (3) (wiii) of the Act. Lakshmi 
Narasuyamma Rao v. Commissioner of Income Laz, 

“Madras (5): and Sundrabai v, Commissioner of Incon-e 
Taz, Bombay (t), referred to. 

~ The principle under which agricultural income 
is exempted from income-tax is that.such income 
has already made substantial - contribution to oare 
|” Government „Revenues in other . Ways. 


4 (8) (viti)— 


©. -R. made by the Commissiorér. ` af 
Income ‘Tax, Central and United Provi inces, 
‘Lucknow: = 

+ Mrz G. H. Thomas- for the ‘Commissioner 
“of Income Tax.. | 


Messrs. M.- Want M. N. -Chak, Au 
Bahar and'Ali Raza; for the Rani Saltanat 
-Begam. te á 


; Judgment. —Thisis a reference under 
s. 66.(2): of the Indian Income Tax Act, 1922, 
‘by the Commissioner of Income Tax for tke 
Oentral and United Provinces. It relates 
.to the assessment for the year 1930-1931 of 
„one .Rani Saltanat Begam; who is one of tke 
widows:of the late- Raja Mohammad Siddig 
“Khan of Nanpara. 

The late: “Raja died on December 3), 
1907. He left a will dated January a, 
1908, by which he, gave elaborate 
directions as to the disposal of his:prepertz. 
.It appears from the will that he had in 
all five’ wives, one of whom, who is referred 
tointhe will as Dulhan Sahiba he repre- 
sented himself to have divorced—she also 
-appears, from other documents to which we 
have, been referred, io. have keen: known 
as Rani Qamarzamani Begam. The Raa 
afterwards married Rani K'alambandi- alies 
‘Nasim Bahri,, and she is referred to in tke 
will as the first Rani. The other three 
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first Rani, 


‘of the benefits ‘provided for her in it, 


= 
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Ranis were Saltanat Begam, Dilafza and 
Champa; they are referred to in the will 


respeciively as the second, third and foarth 
Ranis.. The first Ram (that is Rani Nessim 


‘Sahri) was. given by the wilka life interest. 


in the -whols of the estate, and in the event’ 
of nona of the four above mentioned Ranis 
having issue the first Rani was given 
power to adopt a son within two years. 
In - the event of her: making “an 
adoption, and the adopted son's dying, 
the first’ Rani was empowered to make a 
seconc adoption within. two years from the 
death of the first adopted son. -In the 
event of the first Rani’s not making any 
adoption within the prescribed period, 

similar powers of adoption were giver to 
the other three Ranis one after the other. 

In para. 9 of the will certain villages were 
set apart for the provision of maintenancé 
allowances to the testelor’s mother, and the 
second, third and fourth Ranis, and certain 
other relations. and servants. ‘The allow- 
ance provided for each of the second, third 
and fourth Ranis was Rs. 4,000 a month, 

These allowances were to be paid out ofthe 
profite (“ munafa”) of the villages in ques- 
tion, but according ta -para:9 of the will 
liability ‘for their parment was imposed in 
the first place upon the first Rani, or the 
person: in possession of the Raj, and in the 
second place ‘upon ths property entered in 
Sch, II, that is to say, the villages’ above 
referred to. 

-What actually happened was that the 
Nasim Sahri, remarried in the 
month of. May, 1908, and thereby under the 
terms of the will she lost all claim to any- 
The 
second Rani, Saltanet Begam adopted the 
present Raja of Nanbara in the month-of 
Marck 1909. Before the death of the late 
Raja, his estate had been ‘taken under the 


management of the Court of Wards, and 


in 1938 after the death of the late Raja 
the Court of Wards instituted an inter- 
pleader suit accordirg to the provisions of 
s. 470 of the Civil Procedure Code-as it 
then stood. That suit was decided by the 
Additional Subordinate Judge of Lucknow 
on November 4, 1911. Rani Saltanat 
Begam was one of the parties to that suit, 
but she appears to hare been decreed nothing 


_by the decision of the Additional’. “Subordi- 


nate Judge. Certain parties of whom she 
was one, arrived at @ compromise in that 
case, which was decided on the basis of the 
compromise. Several of the parties con- 
cerned including Rani ‘Saltanat Begam, 
appealed to the cours of the Judicial Com- 
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missioner of ‘Oudh- bùt a: c6mprom sê was 
arrived at, Rani Saltanat Begam being one 
of the. parties to it, by which certan sums 
of money were to be paid to Rani Galtanat 
Begam, -Rani Dilafza and Rani Nasim’ 
Sahri, and Rani Saltanat Begam ard Rani 
Dilafza were further-more awarded monthly 
maintenance allowances, the allowance of 
Rani Saltanat Begam being fixed at Es, 4,900, 
The whole of the Nanpara estate wes made 
liable for the payment of the allwances 
provided: by the terms of the compromise. 
The compromising appellants agresd that 
withthe’ exception of the sums “that have 
been referred to, neither they, nor their re- 
presentatives nor their heirs would Lave any 
claim .or right of any sort to the whole or 
any-part of the Nanpara properties, . The 
date of the decision-given by the Fench of 
the Additional Judicial Commissicners is 
May. 28, 1914: 

The “sole question which hes been 
argued before us at the hearing is whether 
Rani Saltanat Begam's monthly allowance of 
Rs; 4,000 - is exempt from income-tax as 
being “ agricultural income” or whether it 

- has-lost: that: ‘character, and has become a 
“ guzara™ pure‘and: simple. waleh 5. diable 
to income-tax ? - A - cise 


For the assessee, it is contended that she 
had an interest in the estate of he late 
Raja, having regard to the prov‘sions of 
B5. 13 and 24 of the Oudh KEstates Act 
(I of 1869) as it stood prior to the Amend- 
ing Act of 1910. Reference was made in 
that connection. to’ a ruling of their Lord- 
ships of the Privy Council reported in 
Maharani Indar Kunwar v. Mahareni Jai- 
pal.Kunwar (1), and also to a rulirg of this 
court reported in Abadi Begam v. Mohamad 
Khalil Khan (2). It is contended that the 
maintenance allowance provided “or Rani 
Saltanat Begam under the compromise took 
the place of what would have beer due to 
her'from her interest in the estate, and 
that the payments made under the com- 
promise ‘remained “ agricultural income” 
as defined in s. 2 (1) (a) of the Inome Tax 
Act,- and were, therefore, exempt from 
income-tax, having regard. to the contents 
of s. 4 (3) (viii) of the Act. We are also” 
referred on behalf of `the assessee to two 
rulings reported in In the matter of Makund 
Sarup (3) and Ibrahimsa Rowther v. Com- 
song 151 A 127; 15 O 725; 5 Sar. 150;12 Ind. Jur. 

aS 132 Ind. Oas. 753; 6 Luck. 282; 7 OW N 1010; 
A I R 1930 Oudh 481; Ind. Rul. 71931) OudE 305. 


(3) 107 Ind, Cas. 633; 50 A 495; AIR -928 All. 
-81;26 A L J 280(F. B.). ` 
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missioner of Income Tax (4). In both 
those cases it was held that where ‘a’ usu- 
fructuary mortgagee of agricultural land 
leases that land back to the mortgagor and 
receives rent from him, that rent is agri- 
cultural income `“ and, therefore, not? liable 
to Income-tax, 

On the side of the Commissioner of Income 
Tax, we were referred to a ruling reported iùn 
Lakshmi Narasayamma Rao ¥. Commis- 
sioner of Income Tux, Madras (5) and. also 
to a ruling reported in Sundrabai v. 
Conimissioner of Income Tax, Bombay (6). 
The former of those cases is the case 
referred toby the Commissioner of Income © 
Tax in his reference. 

The two rulings relating to usufructuary 
morigages, where the land had heen-leased 
‘back -to the-mortgazor, are of no‘assistance ` 
in deciding the question that is before us. 
In. the case reported in Lakshmi Ñara- 
sayamma Rao v. Co „missioner of Income 
Tax, Madras (5), to which reference-has been 
made ‘on hehalf of the Commissioner of 
Incoine Tax, the facts were that the daugh- 
ter of a zamindar was entitled under his’ 
will to asum of Rs. 600 a month ‘which . 
was to be paid by his widow, as executrix, 
. the widow was given a life estate in the 
- property, It was contended on behalf of 
“the datghter’that this ‘sum of Rs. 600 a 
month was “agricu'tural’ income,” but it 
was held'that the legacy could | not--- be 


brought within the definition of “ agricul- -` 


tural income. “In the other case, Sundralat 
v. Commissioner of Incime Tax, Bombay. 
(6) a widow had obtained irom the 
High Court a decree for maintenance:at the 
rate of Rs. 990 a month, and’ the right to 
reside in a certain bungalow. It was -con- 
tend2d on behalf of the wilow that the 
estate of her husband consisted of land ‘of 
agricultural character, and that the income 
of the estate was not ‘liable to”. income-tax, 

having regard to s. 4 (3) (viii) of the Income 
Tax Act. It was further contendéd that her 
allowance by way of maintenance ought 
to be treated as really giving her a, pait- 
of the ‘estate of her husband, and that, 

therefore, that maintenance allowarice was 
free of income-tax. It was held, however, 

that the widow wa3 not given a part of 
the estate or a part of the income,” ‘but 
was given out of the estate monthly 


(4) 110 Ind. Oas. 207; 5t M 455; 27 L W 601; 
(1923) M WN 313; 54 M LJ521; A I R1928 Mad. 
543 


(5) 119 Tad. Cas. 387; 52 M 827; A IR 1929 Mad. 
598; 30 LW 18k; 57M Ld 36; (1929) MW N53; 
“ Ind. Rul. (1929) Mad. 931. 

(6) SIT R493. 
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sums of Rs,..900 which might be payabls 


out of=the income, or might be payabls . 


out of the corpus, It was held, therefore, 
that the monthly maintenance of Rs. 90) 
and the rent of the bungalow were tiabls 
to income-tax. 

Rani Saltanat Begam, the assessee would 
certainly appear to have had at one tim2 
an interest in the estate within the mean- 
ing of s. 13 (1) of Act I of 1869, though i 
must be pointed out that having regard 
tothe provisions of s. 25 of the Act the 
maximum annuity to which she could have 
been éntitled would have been Rs. 3,00C. 
We have not, however, to look to wha 
the pdsition of Rani Saltanat Begam would 
be under s. 13 or s..25 of the. Oudb 
Fstates:Act, nor to her position under the 
terms'éf the will. She receives her allow- 
ance under the terms of the compromise 
that was arrived at in the appeal to whick 
we have made reference in the Ccurt o= 
the Judicial Cummissioner of Oudh. 

‘She can only bring her allowance with- 
in the definition of “ agricultural income” 
by reference to the provision of s. 2 (1 
(a) of the Indian Income Tax Act. The 
principle - clearly is that agricultura 
incomes of that nature are exempt from 
income-tax because that have already made 
substantial contributions to the Govern- 
ment revenues in other ways. In ithe 
hands of Rani Saltanat Begam, however 
this allowance does not make. any other 
contribution to those revenues. It doés so. 
presumably, as part of the income of the 
Nanpara.. estate, before it reaches her 
hands, bat what we have to look at is 
the nature of the incime in her hands. 
The facts of the present case are very 
similar‘to those of the Bombay case, tc 
which we: have made reference and alsc 
bear scme resemblance to those of the 
case reported in Lakshmi Narasayamna 
Raov. Commissioner of Income Tax, Madras 
(5). We have come to the. conclusion that 
Rani Saltanat Begam’s maintenance allow- 
ance cennot be said to be “ agriculsural 
income © within the meaning of the Act 
and that*it'is, therefore, not exempt from 
income-tax under s. 4 (3) (viii) of ihe- Act. 
This is.our decision on the only point that 
was argued: before us. The assessee musi 
“pay Rs. 100 as costs of the reference. 

N, ine 
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RANGOON HIGH COURT - 
Crimmel Appeal No. 550 of 1933 
' and i i 
Criminal Revision No. 148-B of 1933 
July 17, 1933 
Paces, O. J., AND Mya Bu, J. 
P. D. PATEL— APPELLANT 
VETSUS 5 
EMPEROR—Obpposirts PARTY. 

Penal Code (Act XLV of 1860), s. 177—Lawyer 
assessee deliberately keeping assessable income out of 
return—A ssescee persisting in maintaining defence 
which is falseto his knowledge—Dunishment—Income 
Tax Act (XI of 1922), ss. 52, 195 (1)—Complaint made 
by successor cf assessing officer—'* Public, servant 
concerned", meaning of—Evidence Act (I of , 1872), 
S, 18—Scope of —‘Proceeding’, what it refers to, 

Where the accused, a lawyer, deliberately kept 
out of the ixcome-tax return certain assessable 
income and instead of being ready and willicg to 
put matters right, persisted in maintaining what he 
ought to have known wasa false defence, to the 
chargés prefemed against himjand if appeared that 
if. he hed included this income also in his return, 
the inceme-taxz he would have to pay . would have 
been raised by Rs. 3,000, and he was fined only 
Rs. 1,000 by the District Judge: i 

Held, that the offence must be regarded es a 
serious one, hearing in mind the deleterious effect 
tliat it may have, unless other persons are deterred 
from acting in like manner, upon the positior of 
the general body of tax-payers and that a mere fine 
of Ks. 1,09 was not suffictent but in addition a 
sentence of one month's simple imprisonment should 
be awarded, O3 

Where one mcome Tax Officer makes the assess 
ment but his euccessor-in-office makes the complaint 
against the assessee, the“ public servant concern=d " 
referred io in s. 199 (1), Income Tax Act, is the 
Income Tax, Officer whose duty it is to make 
assessments for income-tax in the particular section 
or area in -which the assessment has been made. [p. 
655, col. 1} vs 

Per Mya Bu, J—The proceeding . mentioned in 
s. 18,.Evidenco Act, refers'to the proceeding in which 
the matter stated by the party is an issue or is 
relevant to the issue and not to the proceeding, if 
any, in which the statement has been made. |p. 
657, col 2) : 4 : 

Messts. A. N. Chaudhuri, Rafi and K. C. 
Bose, for the Appellant. ee ae 

The Government Advocate, for the Op- 
porite Party. 

Page, C. J.—The appellant, P. D. Patel, 
has” been convicted .by.the District Magis- 
trate of Rangoon under s. 177 of the Indian 
Penal Code of furnishing “in the 
return he submitted under s..22 of -he 
Indian Income Tax Act and which he 
verified by. a declaration to be correct.and 
complete as true information which he 
knew ar had reason to. believe to be false 
by omitting to include in such return the 
moneys totalling Rs. 22,000 which he receiv- 
ed during that yearfrom P..N. Chowdhury 
and U Kale, Bassein,” and sentenced. to 
pay-afine, cf Rs. 1,000, or,.in , default,. to 
guder one month’s.simple imprisonment. 
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The appellant now appeals to tke High 
Court against the conviction and sentence. 

The Crown, contends that the appellant 
received duting the accounting year 1927: 
1928 the following sums by way of broker- 
age or commission for negotiating loans: 
(4) Rs. 6,000 on June 16, 1927; (ii) Es. 4,050 
on November 12, 1927; (iii) Rs. £500 on 
November 28, 1927; (tv) Rs. 1,000 on 
December 23, 1927; and (v) Rs. 15,000 on or 
about January 5, 1928. 

At the hearing of the appeal Mr” A.N. 
Chaudhuri on behalf of the appellant 
further admitted that the sum of Rs. 15,000 
was received by way of commission or 
‘brokerage for: negotiating a lban of 
Rs.1,70,000from the Store Trust to one Maung 
Kala, but he contends that this sum was. 
not income assessable to income-tax but 
a niere windfall, being a receipi “of a 
casual and non-recurring nature’ within 
s. 4 (3) (vit) of the Income Tax Act which 
did not arise from his business or the 
exercise of a profession, vocation or occupa- 
tion of the appellant. 

The sum of Rs. 6,000, according to the 
appellant's contention, was a receipt of 
capital and not income, being in repay- 
ment of a temporary loan that tk». appe- 
lant had made to one P. N. Chowdhury, an 
Advocate of Bassein. aan f 
. The two sums of Rs. 4,050 and Rs. 1,500, 
the appellant claimed to be in pars travel- 
ling and professional expenses, in . part 
“remuneration” for work dodae in con- 
nection with another loan to P.N. Chow-’ 
dhury and-these two sums the eppellant 
stated that ke had included in return of 
income that he made unders, 22. h 
_ The: case was exhaustively and patiently 
tried by the District Magistrate, and an 
éxtfaordinary latitude was allowed to the 
appellant in presenting his defence. Never- 
theless, after an elaborate and careful 
survey of the evidence the District Magis- 
trate convicted the appellant and sentenced 
him, as stated above, to pay a fine of 
Rs. 1,000. ` 

At the hearing of the appedl, apart 
from certain technical objections to which 
I will briefly refer later on, the: case for 
the appellant on the merits was presented in 
this way. 

It was admitted that the Rs. 15,000 was 
received as commission for negotiating a 
loan, but if was contended that on no other 
occSsion, and certainly not during the 
‘accounting. year, had the appellant taken 
‘any other commission for negotiating loans; 
that the receipt’ of the Rs, 15,000 as com- 
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mission was an isolated transaction of a 
“casual and non-recurring nature” in no 
way connected with any business or adyen-, 
ture carried on by the appellant, and that 
the appellant honestly believed that it was 
nos income which ought to have been 
included in his return under s. 22. No’ 
doubt, ifit had been made out this con- 
tention would have been a good ianswer 
to the charges preferred against ihe appel- 
lant under s. 177. But, ın my opinion, 
both at the trial and at the hearing of 
the appeal, the defence completely broke 
down and it was manifest that there was’ 
no answer to the charges- that had been’ 
levied against ihe appellant. ANN í 

Now, if it was proved at the trial Ahat 
the appellant was accustomed to negotiate 
loans for commission, and that during the’ 
accounting year the other sums whieh T 
have mentioned were received by thè 
appellant in the ordinary course of business 
as commission on other loans-that he had 
negotiated during that year, the defence 
that the sums of Rs. 15,000, which admit-- 
tedly had been received as commission by 
the appellant during the accounting year, 
was a mere windfall being a receipt of a 
“casual and non-recurring nature” would 
fall to the ground, and in such circum- ' 
tsances the appellant. -as:d:skilled lawyer 
must have known that: he-ougat to have 
included this sum in his return of income 
unders.22,  .:. : À , 

For the purpoze, of disposing of this, 
appeal, itis, I think, unnecessary to analyse 
in detail the evidence adduced at the trial, 
for when a few salient facts disclosed in 
the evidence are narrated, it, will become 
obvious that. the conviction of the appel- 
lant was clearly right, and that there is ‘no ° 
substance in this‘appeal. - BA KANA 

The appellant isa Barrister-at-law and 
an Advocate of. the Court who must have 
had a working knowiedge of the provisions 
of the law 2elating to the filling, up of the 
forms prescribed for returning income as- 
sessable under the Income Tax Act. Indeed 
the very defence fo, the charges connotes 
that the appellant was familiar with the 
provisions relating to. receipt of a 
“casual and non-recurring , nature". 
[His Lordship discussed the evidence, 
and proceeded.] I am satisfied upon the 
evidence that the appellant was fully award 
that all these sums were income, that it 
was incumbent upon him to disclose in 
his return of income for the year 1927- 
1928 and in my opinion on the merits ofthe 
case the appeal must fail, - 


1933 


On behalf of the appellant, however, it 
was further contended that the proceadings 
were vitiated in toto because the provisions bf 
s. 52 and-s.53 (1) of the Income Tax A2t 
and s: 195 (1) of the Criminal Procedure 
Code were not complied with, 

Section 52 states as follows :— 

TE a person makes a statement in a verification 
mentioned in s 19-A, ors 2‘.or subs. (9) of s.2v0-A, 
or sub-s, (3) of s. 30, or sub-s. (2) of s 32, orsub-s (2) 
of s, 33-A, which is false, and which he either knovs 
or believes to be false, or does not believe to be trie, 
he shall be deemed to hava committed the offence 
described” ins 177 of the Indian Penal Code.” 


Seciiòù ‘53 (1) states: 

“A person sball not be proceeded against for an 
offence under e, 91 or s. 52 except at the instance of tae 
Assistant Commissioner.” 

Section 195 (1) states: 

“No courtshball tak? cogaizance 

(a) of ‘any offence punishable under ss. 172 to 138 
of the Indian fenal Code except on the complaint n 
writing of the public servant concerned, or cf some 

other public servant to whom he is subordinata.” 

- Is was urged on behalf of the appellart 
that.as Mr. Wall was the Income-tax Officer 
who made the assessment on the appellant's 
income and at the time thatthe complaint 
was made against the appellant Mr. Wal 
had been succeeded by U Tein as Income- 
tax Officer, Central Circle Section <, 
Rangoon and U Tein made the complaint et 
the instance of Mr: Nicholas, the Assistart 
Commissioner, the whole proceedings were 
null and void, because the complaint wes 
not made by Mr. Wall, who was th 
“public servant concerned ’ or failing ‘hin 
by Mr. Nicholas, “the public servant to 
whom he was subordinate”. In my opinion 
this is a technical objection which B 
misconceived, and cannot be sustained. I 
am clearly of opinion, that the ‘public 
servant concerned” in this case was ths 
Income-tax Officer whose duty it was to 
make assessments for income-tax in ths 
particular section or area in which ths 
assessment of the appellant was made. 
That officer was U Tein, and in my opinior, 
he duly: made the complaint at the instancs 
of Mr. Nicholas, the Assistant Commissioner. 
In any event 5.18 of the General Clauses 
Act, (X of 1897), in my opinion, would afford 
an answerto this objection. 

It was. further contended that statements 
by the: appellant. made in the course of 
his evidence in Civil Regular No. 3102 
1930 in the District Court of Bassein wera 
not admissible as evidence against the 
appellant in these proceedings, It is 
enough to dispose of this objection to holc 
thatin.my opinion these statements: are 
clearly admissible under gs, 17,18, 21 and 80 
of the Evidencé Act, 
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For thess.reasons,in my opinion, there is 
no ground in law or in fact upon which the 
appeal can be sustained’ and it is dis-. 
missed. 

The question of the appropriaté sentence 
of the offence of whichthe appellant has 
been convicted remains for consideraticn. 

Under s. 177, Indian Penal Code: 

“Whoever, being legally bound tofurnish informa- 
tion on any subject toany public servant, as such, 
furnishes, as true, information on. the subject which 
he knows or-has reason t> believes to be false,.shall 
be punished with simple imprisonment for'a term 
which may extend to six months or with fine whith 
may extend to one thousand rupees, or with bosh." 

In'this case by reason of the false return 
that the appellant made a clear and, 
deliberate evasion of income-tax has been. 
proved. The District Magistrate taking 
into account the professional and social 
status of the appellant has imposed apon 
him a fine of Rs. 1,000. ; Lo > 

-The learned Government 
behalf of the Local Government has applied 
to the.court in the exercise of its powers of 


revision to pass a substantive sentence of: 


imprisonment on the appellant -upor the 
ground that the imposition of fine is not 


an adequate punishment for the offance 


that has heen committed. How does thə 
matter stand? We are informed that if 
the appellant had included in his return 
the: income ‘that he jis. found: to, have 
deliberately excluded the income-tax 
leviable for the year under consideration 
would have ‘been: increased by . nearly 
Rs. 3,000.. This appears from the evidence 
of Mr. Wall. That sum has been | lost -to 
the Crown, and is now irrecoverable. p 

It is contended by the learned Govearn-. 
ment Advocate -that in such circumstances 
a fine of Rs. 1,000 is not an appropriate 
sentence.- The primary object of purish- 
ment being to deter the’ offender and 
other persons from committing a like offence 
in future, it may be urged ‘that, if a fine 
of Rs: 1, 000 is the. maximum penalty to be 
imposed’ for making a deliberately ‘false 
return of income for income-tax purposes in 
cases such asthat now under appeal, dis- 
honest tax-payers’ may think it ‘worth 
their while 10 make false return of their 
income and torun the risk of detection in 
tha belief that, even if. their malpractics is 
brought to light, they will only. be required 
to pay a fine of Rs.1,000 or less, In: our 
judgment there would be cogency in such a: 
contention. 

Again, it cannot be doubted, we think, 
that if cheating a private ‘individual of 
nearly Rs. 3,000 is disgraceful condact, 


. Advocate on, 


658 
cheating the general publié by deliberately 
attempting ¥to evade payment ola like sum 
due for income-tax is a particularly mean 
form of cheating because, if the practice 
becomes widespread, it may result in 
increasing the rate of income-tax that 
honest tax-payers are required to pay and 
inthat way forcing tax-payers generally 


to beara. burden of taxation that ought | 


to fall upon the: shoulders of the delinquents. 
Of course, anyone through inadvertence, 
mistake or misunderstanding may make an 
inaccurate return of his assessable income, 


+ and-if, when the error is pointed out, the , 


asséssee is willing to pay income-tax upon 
his: real assessable income, normally there 
will be an end of the matter.. But where, 
. asin» the present case, assessable income is 
deliberately kept out of the return, and so far 
from being ready ,and_ willing to put 
matters right, the assessee has persisted 
in- maintaining whet he must know to bea 
false defence to the charges that are 
preferred against him, . the offence, if 
proyed, must be regarded as a serious one, 
beating in mind the deleterious effect that 
it: thay have, unless other persons are 
. deterred from acting in like manner, upon 
the : position’ of the general body of tax- 


payers. ; - 
-The District Magistrate appears to have 
beeri of opinion that justice and mercy 
alike would.be.satisfied by the imposition of 
a fine; having. regard to the efect that the 
conviction ray have upon the social and 
professional life of a person in the position 
occupied by .P..D. Patel. I confess, with 
respect, that I do not see eye to eye with the 
‘District Magistrate in this matter would it 
be tight or reasonable in circumstances 
such as those obtaining.in the present case 
that in- the ;public interest imprisonment 
should be meted out to an untutored person, 
whose upbringing-and outlook cn life might 
mislead him into thinking.that the making 
- of a-false return of assessable income was 
a venial offence that carried with it no 
moral obloquy, while a fine would suffice in 
the case of. an educated man in a good 
social position; who must have known that 
in so doing he was committing both a moral 
and- a criminal offence? Surely not. 
Corruptio -optimi pessima. We have 
anxiously. considered what is the right 
‘course: for. the. court to _take, bearing 
steadily -in mind both the interests of the 
general public and the social and profes- 
sional position of the appellant. Itis indeed 
painful „to us thats member of the honour- 
able. proféssion to which ‘both my learned 
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brother, and I belong should be in the 
predicament in which P. D, Patel. finds 
himself. But he has been his own-worst 
enemy, and has himself to blame for the 


position in which he now stands. We 
comfort ourselves, however, with the 
reflection that the order ‘that we are 


about to pass will have a salutary effect if 
it is taken as a warning by those who are 
accustomed deliberately to understate 
their income in the return that they make 
for income-tax purposes that it is incumbent 
upon them in the public interest to return 
for ‘assessment, toincome-tax the assess- 
able income .that they . honestly believe 
has occurred to them during. the year to 
which the return relates. 

We feel bound to accept the applica- 
tion in revision by the Local Government 
and to order that in addition tothe fine 
of Rs. 1,000 which he-has been directed to 
pay, P. D. Patel be kept in simple imprison- 
ment for one calendar month. . 

Mya Bu, J.—After the most anxious 
consideration of the case I come tothe same 
conclusions as my Lord the. Chief Justice. 

The charge relates: to omission by.the 
appellant to include in his incomie-tax return 
for the accounting year [927-1928 certain 
sums of money received * from : witnesses 
P.N, Chowdhury -and U Kala of Bassein as 
commission on loans which they had: réeceiv- 
ed through the appellant. According to 
the evidence of these: two -witnessées these 
sums are-four in:number, the’ first. three 
of which were received from Chowdhury 
while the last was:received from U Kala 
though Chowdhury, namely, -  —- 

` 2) Rs. 6,000 being the amount of the 

cheque, Ex. D, dated June 13; 1927: 

it) Rs. 5,550, made up of the amounts 

of the two cheques, Exs. -P and R; 

dated November 12; 1927, and. No- 
vember 28, 1927, respectively ; - 

Rs, 1,000 out of aloan of Rs. 10,000 

in the making of which the ‘appel- 

- lant issued in favour -of Chow- 

dhury a cheque for Rs. 8,000 only 

pi - -on December, 25, 1927, (Ex: T); and 

(iv) Rs. 16,000 made up of Rs. -10,000 

-being the amount of the cheque 

- dated January- 5,:1928, issued-by 

` Chowdhury in favour of-the appel- 

-lant (Ps. V) and Rs. 5,000 retained 

by Chowdhury who gave the appel- 

lant a promissory note for: the 


(iii) 


: amount, i 445 

- The appellant - admits the receipt of -all 
‘these: sums of money, except Rs. 1,000men- 
tioned thirdly above, He-avers..that. the 


Y 


ae 
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sum of Rs. 6,000 was received in re-payment 
of a temporary loan. He asserts that ths 
sum Rs. 5,550 was received as his expenses: 
and legal remuneration and was taken into 
account in the income-tax return which hs 
furnished. As regards the Rs. 15,000 tha’ 
appellant’s case is that it being an income 
of a “casual and non-recurring nature”, a 
windfall, was nota taxable item of income 
and in any event he never had any real. 
benefit of. the sum inasmuch as he lent 
Rs, 5,000 out of the amount to Chowdhury, 
who has since become an insolvent, and he 
invested Rs. 1,0000 in the. Ice Factcary of 
Chowdhury, which is a failure. 

That these sums of money were received 
by the appellant as commission upon loans 
which he had negotiated for Chowdhury and 
U Kala is proved by the evidence ofthese 
two, men, and the learned Counsel for the. 
appellant has urged that the testimony of 
Chowdhury and U Kalaisunreliable. Bui. 
in view of certain statements of the appel- 
lant contained in Exs, 2J and L, to which 
my Lord the Chief Justice has already re- 
ferred, I have no doubt in my mind that 
the substance of the evidence of Chowdhury 
andU Kala.is worthy of ‘credence. In fact 
these statements clinch the matter against 
the appellant in such a way as. to chrow. 
the evidence of Chowdhury and. U Kala into 
a position of secondary importance in. the 
case. It must be remembered that with 
regard tothe disputed item of Rs. 10,000.. 
Chowdhury’s evidence contains very strong 
support from the fact that the cheque, 
‘Ex. 2. J is for Rs.8,000 only: andif in view 
of the. statements in Exs. 2J .and L,it is to. 

-be held that not only Rs. 1,5000 was receiv- 
“ed ascommission, but Rs. 6,000 and Rs. 5,550 
were also received as commission, then the 
inference is irresistible that Rs. 1,00) too 
was received as commission on the loan of 
Rs. 10,000. ; E f 

- Inasmuch as the statements in Exs. 2J 
and L operate as. appellants admissions, 
they are. relevant under s. 21 of. the Indian 
Evidence Act, . which says, inter alia, “ad- 
missions are relevant, and may be provad as 
against the person who makes them.” 

~ Section 17 of the Indian Evidence Act, 
enacts :- i 3 S a 
_“An admission ` is a statement, oral or documentary 
which suggests any inference as to any fact in issus 
or relevant fact, and which is made by any of ths. 
persons, and under the circumstances, hereinafter- 
mentioned,” - |... .. 

and under the next section, (s. 18), state- 
ments made by.“a, party to the proceedings”. 
are. admissions.. . . 
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contended that these statements are ir-ele- 
vant on the ground that they were made by. 
a party to: the proceeding. Exhibit L, it 


-must be remembered, is a letter which the: 


appellant wrote to Chowdhury, whereas: 
Ex. 2J contains statements which the appel- 
lant made as witness, in a suit filed by 
Oppenheimar against U Kala. It “is true. 
that the appellant was not “a party to the 
proceeding” in the suit of Oppenheimer: 
against U Kala. -But, in-my opinion, the 
proposition put forward by the learned Coun- 
sel to the effect that the proceeding men-. 
tioned in s. 18 of the Indian Evidence Act, 
refer to the proceedings in which ʻa stater. 


ment- amounting to an admission was made. | 


is entirely untenable. Some simple illust<; 
rations will show this. | l SA 
A borrowed money from B and subse- 
quently stated to X that he was: indebted: 
to B. In asuit filed by B against , A, it 
cannot be doubted that the. statement which 
A made to X is relevant to the -issua in- 
the suit and can be proved by B although 
the statement of A to Awas not mads in 
any legal proceeding. : Again, A borrowed 
money from B, and in a suit filed by X 
against Y, A gave evidence in the -coarse 
of which he stated that he owed mcney 
to B. Ina suit filed by B against A, this 
statement cf A’sin the proceeding between 
X and Y would undoubtedly. be relevant 
to the- issue in the suit and:could be prov-. 
ed by B, notwithstanding-that A was -not 
“a- party to the proceeding” -betweer X 
and Y. In my judgment-“the proceeding” 
mentioned in s. 18 of the Evidence Act, 
yerers to the proceeding in -which the matter 
stated bythe party is an-issue or is. relev- 
ant to the issue and not tothe proceeding, 
if any, in which the statement - has been 
made. aa : 
I donot think that I can usefully add 
anything to the remarks of my ‘Lord the 
Chief Justice regarding the contentions of 
the learned Counsel for the appellant with 
reference tothe provisions of -ss:52 and 53 
1) of. the Income Tax Act, and s. 195 (1) of 
the Code'of Criminal Procedure. 
I agree that the appeal fails and nrust 
be dismissed. _. h Be i 
| I now turn to the-question of sentence, 
The legal provision prescribing the punish- 
ment for this offence fixes the maximum of 
the amount, of a fine which may: be im- 
posed on the offender at Rs. 1,000 only. 
The- discretion of the court 1s thersby 
absolutely 


question of ‘increasing the fine in cases 


_ The learned’:Cownsel for the; appellant has. where. the “ine of Rs. 1,000-is inadequate: -to 
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meet the gravity of the offence. The pecuniary. 
loss tothe Government, as has already been 
pointed out, is nearly Rs. 3009 which was 
the amount which the appellant saved by 
omitting toshow these. ilems of income in 
his income-tax. return. Ifthe fine only is 
to .be held. to be, adequate punishm=nt in a 
ease like this, itis obvious that ve shall 
be putting a premium upon falsHcation 
of income-tax returns. .. ` ; 

. Considering the way in which the offence 
was.committed if is impossible to regard it 
having been carelessly :committec. Four 
times.of : income aggregating to Re 27,550 
_ more than three times th: income for which 
the appellant was assessed, were left out. The 
punishment awardedbythe trial Courtis mani- 
festly inadequate, and it cannot be cisputed. 
that in a case likethis the punishment must 
not only.be deterrent but also exemplary. 

The fact.that the appellant belongs to the 
legal profession is double-edged wih refer- 
ence . to the, measure of punishment in 
this. case. Other factors suchas the painful 
consequences of the conviction itself upon, 
the. . appellent’s: social and professional, 
position, ‘the prolonged trial whick he had 
to undergoin the court of the- District. 
Magistrate and the fact that the Drosecu-, 
tion was launched against him mae than 
four years after the commission of theoffence, 
which, by themselves, might be regarded as 
ground for leniency are, in my >pinion, 
outweighed by the aggravating circamstan- 
ces and considerations rendering enhance- 
ment.of sentence in | this case practically 
imperative... £.... . .). ope 

With these remarks I concur in tae order 
proposed by my Lord the Chief Jtstice. 

Nore Beko Appeal dismissed. 


CALCUTTA HIGH COURT 
- Civil Appeal nee 239 of 1932 
‘ an. i 
Civil Rule No. 707-M of 1932 
January 17, 1933 
Mirrer AND M. O. Guoss, JJ. 
‘MIDNAPORE ZAMINDARY Co Lip. 
DECREE-HOLDERS—APPELLANT:. ' 
i ) versus 
ABDUL JALIL MIA— JUDGMENT-IEBTOR— 
sas -> RESPONDENT. .- 
Civil Procedure Code (Act V of 1908), `s. 152— 
Decree, amendment of —Limitations to -ule as to 
amendment—Decree against person not properly 
represented in proceedings—Sale in pursuance of such 
decree—Validity of—Hatification= of suck sale— 
Conditions. : - 
t A decree can be amended and brought inte çon- 
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formity with the judgment and the only limitation 
is that the court may deem it inexpedient or 
inequitable to exercise its powers where third 
parties have acquired rights under the erroneous 
decree without a knowledge of the circumstances 
which would tend to show that the decree was 
erroneous, Hatton v. Harris (1), relied on. [p. t59; col/2.] 

The court has no jurisdiction to sell the property 
of persons who were not parties to the proceedings 
or properly represented on the record. As against 
such persons the decrees and sales purporting to 
be made would be anullity and might be dis- 
regarded without any proceeding to set them aside. 
Kishen Ghose v Asman (2) and Khirajmal.v. Dain 
(3) referred to. [p. 660, col. 1.) by dee 

. Such a sale,. however, can bé ratified directly or, 
by a course of conduct which estops , the ~party’ 
from denying its validity. J£ the defendant- in 
execution, after a void sale of his property has 
been made, claims and receives the surplus 
proceeds of the sale with a full knowledge of his 
rights, his act’ must-thereafter be treated as an 
irrevocable confirmation of the sale [p. 660, col. 2.] 

Appeal against an order of the 
Sub-Judge, Nadia, dated March. 29, 1929. 

Messrs. U. N. Sen Gupta and Manmatha. 
Nath Das Gupta, for the Appellant. a 

- Messrs. Rupendra Kumar Mitter and 

Phanindra Nath Dey, for the Respondents.. 
Mitter, J—This appeal is directed. 
against.two ordeis embodied in -one judg-. 
ment of the Subordinate Judge of Nadia 
which is dated March 29, 1932, The first 
order which is attacked is an order direct-. 
ing amendment of a rent decree and the 
second order challenged by this appeal is 
one refusing personal execution of the decree 
against the respondent as asked for _by the. 
decree-holders appellants.. 4 & Tu 
The questions which fall for determination, 
inthis appéal depend. on facts. which . are. 
either admitted or have been proved in this. 
case. They.: may be briefly stated =. It: 
appears that the Midnapur Zamindary Co.. - 
Ltd., now appellants, brought a rent suit 
in the year 1923 against four persons, 
namely, Abdul Jalil Mia, now respondent, 

Esmail Hossein Mia, a minor represented 
by his guardian ad litem, Ainuddin, and: 
two other persons who _ were the darpatni- 
dars under them. The rent suit was for 
arrearsfor the period 1327 Pous kist of 1329 
B. S. The defence to the suit was that the 
plaintiffs, the Zamindary Co. Ltd., had dis- 
possessed the defendants from a portion of 
the darpatni and there should be entire 
-suspension of rent. This defence was- 
given effect to by the Subordinate Judge’ 
who tried thesuit in the first instance and 
plaintifi’s suit was dismissed. This decree 
of dismissal was affirmed by the District 
Judge on appeal. There was a further. 
appealto the High Court by the plaintiff 
company and during the pendency of the 
second appeal Ainuddin, thé guardian of, 
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Ismail, died but no new guardian wa3 
appointed in his place. On February 1G 
1928, the High Court decreed the appeal 
and sent back the case for determination 
of the . extent of dispossession by the plaint 
iffs and for passing a decree in plaintiff 
favour after allowing proportionate ebate- 
ment of rent tothe. defendants on aczoum 
of the dispossessed area. On remani 
Esmail wasnot represented bya guardian 
and adecree was passed in favour of tha 
plaintiffs for Rs. 4,092 odd not only agains: 
the three defendants who were prcoperl7 
‘represented but also against Esmail Mie, 
who wasnot represented by a guardian al 
litem. In execution ofthis decree the sals 
of the darpatni took place on July 9, 193_ 
and it was purchased by the plaintif 
company‘for Rs. 35,000. As the claim foc 
rent was for Rs. 5,000 there was a surplus 
of Re. 30,000 in favour of the judgment 
debtors, the four defendants in the suit. 
Durding tke pendency of this suit befors 
the Subordinate Judge after remand by the 
High Court, twoother suits for rent cf ths 
same darpatni for a subsequent period hal 
been instituted by the plaintiffs’ companr. 
They were Rent Suits Nos. 7 of 1926 and 11 
of 1930. These suits were jointly triec and 
were decreed on March 31, 1931. From ths 
surplus sale proceedsof the sale In execte 
tion of the rent decree in Suit No. 3071923 
the entire claim of the Rent Suit Mo. 1_ 
was satisfied and a substantial portion cof 
the decree in Rent Suit No. 7 of 1926 was 
satisfied. The plaintiffs company havs 
executed the decree for the balance in Rers 
Suit No. 7 of 1926 and have attached tha 
personal properties of the respondent Abdul 
Jalil Mia who is one of the judgment-debtors 
in the suit. In order to understand Ue 
objection of the judgment-debtor Abdul 
Jalil Mia one fact has to be borne in mini 
and that is this: in the judgment of Rert 
Suit No.7 it was directed that the tenurs 


should be sold first in execution of the decres: 


in accordance with a stipulation in ths 
darpatni patta (Ex. 2) to that effect, bu. 
this clause was omitted from the decres 
and an application was made for the amen& 
ment of the decree by bringing it into cor 
formity with the judgment, and the amend- 
ment ofthe decree has been made. Ths 
order allowing amendment, as has been 
already stated, his been attacked in this 
appeal and we will return to this hereafter 
The main objection -of the respondens 
judgment-debtor to this personal execution 
is that as according to the decree as 
gmended the tenure must be sold ic ths 
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first instance, and as thesale of three annas 
share of Esmail -Mia is absolutely void as 
the sale was in pursuance of a decree ina 
suit in which he was not properly represent- - 
ed, three annas share of the tenure still 
remains unsold, and according tothe decreé ` 
no personal execution can issue against one 
judgment-debtor till the darpatni tenure in 
its entirety is sold. Thisobjection has pre- 
vailed with the learned Subordinate Judge 
below and ke has allowed the objection and 
has directed that the tenure should be sold 
first andif any balance be left, then it 
could be executed personally against the 
judgment-debtor. - . 


The Midnapur Zamindary Co. has ac- 
cordingly preferred this appeal and thè 
learned Counsel raises two contentions 
before us: (1) that the decree in Suit 
No.7 of 1926 should not have been allow- 
ed to beamended atthe late stage afler 
it has been partly sitisfiel and that the . 
execution Court has no jurisdiction “to 
amend the decree. (2) The second con: ` 
tention may be sub-divided , under three - 
heads: (A) that the sale of Esmail’s is not 
a nullity und (B) even if thesale bė, 
regarded as void, the fact that Esmail 
was represented in the proceedings in 
execution and his guardian took part in 
the proceedings relating tothe settlement 
of value of the property to be advertised ` 
for sale esiops him from challenging the 
validity of the sale and (C) even if that 
is not so, the fact that Esmail after at- 
taining majority allowed the surplus 
sale proceeds of the sale which, is impeached ` 
as void, to-be applied to the satisfaction 
of the decree in Rent Suit No. 11 and 
part'y of Suit No. 7 of 1926 estopped him 
from challenging the sale. The first con- 
tention of the appellant has really no sub- 
stance, for it is now well settled that a 
decree could be brought into conformity 
with the judgment even after the lapse of 
years and that the only limitation is that 
the court may deem it inexpedient or 
inequitable to exercise its powers where 
third partie have acquired rights under 
the erroneous decree without a krowledge 
of the circumstances which would tend to 
show that the decree was erroneous: See 
Hattonv Harris (|). In the present case 
no rights of third parties had intervened 
at the date of the amendment of the 
decree. We are consequently of opinion 
that amendment has been rightly allowed. 
There is no substance also in the contention 


(1).(1895) AO 547,68. LIP O 34671 T 722, 
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that the court could not amend-the decree 
in the course of execution. It appears that 
the executing Court and the court which 
passed the decree are one and the same 
and it was at the instance of the appel- 
lant that orders on the petition for amend- 
ment were not passed till after the merits 
of the objection case was heard. 

Taking now the first branch of the ap- 
pellants’ second contention that the sale of 
I6mail’s share is not a nullity it appears 
forme that this contention cannot be sus- 
joined, for, it is now well established on 
“be highest authority that the court has no 
Jurisdiction to sell the property of persons 
who were not parties to the proceedings or 
properly represented on the record. As 
against such persons the decrees and sales 
purporting to be made would be a nullity 

and might be disregarded without any 
proceeding to set them aside. If autho- 
rity be desired for these elementary proposi- 
tions, it may be found in the judgment Sir of 
Barnes Peacock in Kishen Chunder Ghose v. 
‘Ashoorun (2): see the observations of Lord 
Davey in ‘Khiarajn al v Daim (3). In the 
present case Ismail was not represented 
in Rent Suit No. 7 after remand: Con- 
sequently the sale of his share is void 
and of no effect inlaw. The second branch 
of the second contention is that even if 
the ‘sale be regarded as void as Ismail was 
tepresented in the execution proceeding 
which led to the sale by his uncle Jahir- 
uddin (see Ex. B) it must be taken that 
the sale of Ismails share was ratified. 
This contention does not seem to me to 
bé right, for Ismail was a minor at the 
date of the execution proceedings and no 
act done by his guardian during his 
minority can rendera void sale valid. 

The third branch of the second conten- 
tion, namely, that there was ratification 
of the sale by Ismail after he had attained 
majorily seeing that after attaining age 
he allowed the surpuls sale proceeds to 
be taken in execution of the decree for 
rent for the subsequent period seems to 
meto be well founded and must prevail. 
Tt has not been disputed before us that 
Ismail had attained the age of majority 
when the rent decree in Suit No, 11 of 
1930 was executed and the said proceeds 
were applied to his use or for his benefit 
as it extinguished his liability for rent 
for the period covered by Suit No. 11 of 
1930 and this circumstance must be re- 


(2) 1 Marsh 647, 


(3) 32 Cal. 226; 32 I A 23:9 O W N201L:2 A LJ 
11; ? Bom LR I; 1 Cr, L J. 584; 8 Sar, 734 (P, O,). 
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garded as ratification by him of the sale 
in execution of the rent decree in the suit 
of 1923. In allowing the surplus sale pro- 
ceeds to be taken for satisfying his lia- 
bility in the rent decree No. 11 he has 
ratified the sale by a course of conduct 
which stops him from denying the validity 
of the sale and indeed it is a significant 
circumstance that Ismail has never applied 
to set aside the sale. The law with re- 
gard to ratification of void sales by the 
acts of the parties in interest has been 
well put by Mr. Freeman in his Law of 
Void Judicial Sales (s..50, p. 170) and’ 
may be usefully reproduced here : 

“Ag a general rule a confirmation or ratification 
cannot strengthen avoid estate ‘For confirmation 
may make a voidable or defeasible estate good, but 
cannot operate on an estate void in Jaw.’ If this 
tule be one of universal application, then there 
can beno necessity for considering the question of 
ratification in connection with void judicial sales. 
But this is one of those rules which are so limited 
by exceptions, that the circumstances to which it 
may be applied are scarcely more numerous than 
those from which its application must be withheld. 
There can now be scarcely any doubt that void 
judicial sales are within the exceptions, and are 
unaffected by the rule. These.sales may be ratified 
either directly or by a course of conduct which 
estops the party from denying their validity. Thus 
ifthe defendant in execution, after avoid sale of 
his property has been made, claims and receives 
the surplus proceeds of the sale witha full know- 
ledge of his rights, his act must thereafter be 
treated as an irrevocable. confirmation of the 
sale.” ; soe teh 

Jsmail having ratified the sale it is not 
open tohim again to challenge the vali- 
dity thereof and far less is it open to the 
present respondent to impeach the sale. 
There can be no question that as against 
him the sale of Ismail’s share must be 
regarded as valid. The result is that the 
Subordinate Judge’s order regarding the 
amendment of decree must stand and 
that his order directing that the tenure 
should be sold first must be set aside. 
The plaintiffs decree-bolders will be en- 
titled to proceed against the respondent 
judgment-debtor forthe realization of the 
balance due under the decree in Suit No. 
7 of 1926. This appeal, in so far as it is 
directed against the order giving effect 
to the objection of the respondent Abdul 
Jalil Mia to personal execution, is allowed 
with costs here and in the court below. 
We assess the hearing fee in this court at 
two gold mohurs. In view of our judgment 
in the appeal no order is necessary in the 
Rule (Civil Rule No. 707-M of 1932.) 

M. ©. Ghose, J.- I agree. | 

N-A. Order accordingly. 
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Criminal Miscellaneous Application 
No, 27 of 1933 
July 25, 1933 
Wazir Hasan, C. J. 
Hakim ABDUL WALI —Accuszp — 
APPLICANT 
versus 
EMPEROR —-O0MPLAINANT — 


OPPOSITE Party. 

Criminal Procedure Code (Act V of 1898), 3%. 499, 
561-4—Interference by High Court with criminel 
proceedings in Subordinate Court at interlocutory 
stage—When permissible—Penal Code (Act XLV cf 
1860), s. 409—Publie servant responsible for proper 
spending of money, but having no dominicn over 
tt—Owner of money exonerating him from lic- 
bility—Circumstances—Evidence—Offence of crimincl 
misappropriation, if made out 

The High Court has power tointerfere in any cas 
and at any -stage of it but ordinarilz 
the High Court will not interfere at an intzrloci- 
tory stage of criminal proceedings ina Subordinats 
Court but the High Oourt is under an impera- 
tive obligation to interfere in order to prevens 
the harassment of a subject of the Crown by an 
illegal prosecution., It would also interfere when 
ever thereis any exceptional and extraordinary 
reason for doing so. One ofthe tests to apply ir 
order to determine whether any particular case is 
of that exceptional nature or not is to see waethe- 
a bare statement of the facts of the case should be 
sufficient to convince the High Court that it is £ 
fit case for its interference at an intermediate 
stage. Another test to be applied is to see whether 
in the admitted circumstances of the case it would 
be a mock trial if the}caseis allowed to proceed. 
Broadly speaking, the High Court will generally 
interfere in the interests of justice and te stor 
‘abuse of precess of law. Choa Lal Dass v. 
Anant Pershad Misser(1) and Gokul Prasad v. 
Debi Prasad (2), relied on. Case law reviewed. [p. 
667, col. 1.] < 

A public servant who was responsible ia law 
for the proper expenditure of a certain sum of 
money but in respect of which he had no domi- 
nion other than passing orders for payment in 
writing and into whose hands money never actually 
came, was charged for alleged embezzlement of money 
in proceedings taken against him after a delay of 
three years! He could not produce all vouchers in 
respect of the expenditures due to the sudden 
death of the person who spent the money. The 
owner of the money was satisfied witk the 
payments made by the accused and had exonerat- 
ed him from avery liability, civil or criminal: 

Held, that there wasno case of criminal mis- 
appropriation against the accused nor any reason- 
able ground for even a suspicion of such an offence 
against him, [p. 664, col. 1.] 


Messrs. Khaliq-uz-Zaman and S. Akhlaque 
Husain, for the Applicant. 

The Government Advocate, 
Crown, 

Judgment. -This is an application by 
Hakim Abdul Wali purporting to have been 
made under ss.439 and 561-A of the Code 
of Criminal Progedure Code, 1898. 

The applicant is being triedin the Court 


for the 
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of a Magistrate of First Class at Bara 
Bankion a charge of criminal misaDpro- 
priation under s. 409 of the Indian Penal 
Code in respect of a sum of Rs. 94-5 and 
it is statedin the charge-sheet thai he 
committed the offence “from October, 1930, 
onwards to the present day’. He is also 
being tried conjointly on a second charge 
under s.477-A of the Indian Penal Code, 
for having “falsified the accounts of the 
Jubilee Bridge repairs . . . . . with 
the intention of defrauding the Municipal 
Board.” 

The applicant is a Secretary of the 
Municipal Board of Bara Banki on a sa_ary 
of Rs. 150 per mensem, but during the 
progress of these proceedings he has Feen 
suspended from work by the aforemen- 
tioned Board. 


At the hearing of this application the 
learned Government Advocate repeatedly 
laid emphasis on the consideration thai it 
would create a bad precedent if I were to 
interfere at this stage of the proceedings in 
the trial Court. It is hardly necessary for 
me to convey any assurance to the learned 
Advocate that I am fully conscious of my 
duties as a Judge of this court but I cannot 
yield to the argument that, even in a case 
where it is eminently necessary in the in- 
terests of justice for the High Court to inter- 
fere, whatever the stage of the proceedings 
in the first Court, the High Court should 
not interfere. This is a case in which I 
realise that I would be abdicating my 
functions as a Judgeof this Court ifI ware 
not to exercise my powers with which -I 
am invested by law under the provisions 
ofs. 561-A ofthe Code of Criminal Pro- 
cedure, To my mind a gross abuse of 
process of law. is being carried on in the 
trial of this case and I must stop it. 


There is little doubt that the High Court 
has power tointerfere in any case and at 
any stage of it but this proposition 
must be made subject to certain limitations 
Ordinarily the High Court wili notinterfeze 
at an interlocutory stage of criminal pro- 
ceedings in a Subordinate Court but it 
seems tome the High Court is undar 
an imperative obligation to interfere in 
order to prevent the harassment of a sub- 
ject of the Crown by an illegal prosecution. 
It would alsa interfere whenever there is 
any exceptional and extraordinary reascn 
for doing so. Oneof the tests to apply 
in order to determine whether any paz- 
ticular case is of that exceptional nature 
or not isto sae whether a bare statement 
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:0£the'faeis of the case should be sufficient 
-to convince the High Court that it is a fit 
:ease for its interference at an intermediate 
stage: Choa Lal Dass v. Anant Pershad 
‘Misser (1). Another test: to be applied is 
.to see whether in the admitted circumstances 
‘of the-case it would bea mock trial ifthe 
case is allowed to proceed: Gokul Prasad 
`v. Debi Prasad (2). Two Hon'ble Judges 
of the High Court .of Bombay said in In re 
Shripad G. Chandavarkar (3) that:— 

“Under r, 435ofthe Code of Criminal Procedure 
the High Court willinterfere with the proceedings 
in the lower Court at an interlocutory stage - only 
when the accused isnot guilty on the face of ‘the 


proceedings and in urder to prevent his further 
harassment.” ‘ 


- In In re Kuppuswami Aiyar(® Mr. Justice 
Kumaraswami Sastriyar held that though 
the power of revision has to be exercised 
with great care the High Court has juris- 


‘diction tointerfere at any stage of the 
proceedings if it considers that in the 
interests of justice it shoulddoso. To the 


same effect is the decision of another learn- 
ed Judge ofthe same court in Ramanathan 
Chettiar v. Sivarama Subramania Aiyar (5) 
In Raghunath Puri v. Emperor (6). Mr. 
Justice Muhammad Noor stated his opinion 
on the: question. ‘under consideration as 
follows:—. _ 

“ “Ordinarily if the Magistrate has ordered an 
accused to'be tried, the trial must proceed but when 
the High Cotirt is satisfied that an accused is being 
prosecuted without there being any material before 
the Magistrate for his’ prosecution it will be ab- 
dicating its function if it did not interfere to stop 
patent injustice calling for a prompt.redress”. 

« The learned Judge referred in this con- 
nection to: the case of Jagat Chandra 
Mozumdar v. Queer-Empress (7). It is ok- 
vious that the exercise of the’ power of 
interference cannot be. circumscribed. by 
any hard and fast rule and it must always 
depend on the particular circumstances 
of each. case. Broadly speaking, however, 
it may be stated that the High Oourt will 
génerally interfere in’ the interesis of 
justice and to stop abuse of process of law. 
-< (1) 25 O 233. ee aN 
AD) c6 Ind. Cas. 284; 23 A L J 21; LR BA 
60.. Cr; 26 Cr. Lod 74; A I R 1925 All. 


Bit, | 

-(3) 108 Ind. Cas 27; 52° B 151; 30 Bom. L R 
70; 29 Cr. L` J 317; Al R 1928 Bom. 184; 9 
A I Cr. R 563; ILT 40; Bom, 16, > 
. (4).29 Ind. Gas. 109; 39 M 561; 25 M L J 505; 2 
L W463; 17M LT 39t; (L815) M W N 365; 16 Gr, 
LJ 477, ; 

(5): Bl Ind. Cas. 78; 47 M722; 20 L W 234; 
{1924).M- W N 556; 47M L J 373; z5Cr.L J 
1009; AIR 1925 Mad. 39. ‘ . 
- (6) 133 Ind, Cas, 842; AIR1952 Pat, 72; 12 P 
LT: 9987; (1932) Cr." Oas. 136; 33Cr, LI 349; Ind. 
“Rel, (1932) Pat, 129, : 
+ T4160 7865. ; 
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This view of law has also prevailed and 
consistently been acted upon in this court. 
See in this connection the decision of a 
Bench of this court towhich I was also a 
party ın Sheo Saran Vaish v. Jitendra Nath 
Daw (8). ; 

What are the admitted and proved cir- 
cumstances of thiscase? Inthe year 19.0 
the Municipal Board of Bara Banki resolved 
that a certain bridge within its territorial 
jurisdiction called Jubilee Bridge should 
be repaired. The estimate of the costs 
which the work of repairs may: involve was 
prepared by the Sub-Overseer of the Board 
named Nawab Ali. This estimate is' before 
meand is marked as Exs. 5 and 6 on the 
record of the case. The estimated costs 
were to amount to Rs. 1400. The Secre- 
tary ofthe Board issued “cheques frem 
time to time onthe treasury of the Board 
in his own favour amounting to Rs.1,514-4 
for the purposes of Lhe expenditure relating 
to the repairs of the Jubilee Bridge. ln 
due course the accounts were examined 
by Audit Depariment of the Government 
of the United Provinces and the report 
made isstyled as:— f 

“Audit and Inspection note on the accounts of the 
Bara Banki Municipality for the year 1934:31" 
(Ex 12), a 

Paragraphs 70and 71 of this report- deal 
with the accounts relating to the constiuc- ` 
tion. of work at the Jubilee Bridge. I pro- 
pese io quote a portion of para. 71.— 
_ “A delailed account of Ks, 1,40 advanced to the 
Secretary was not prepared, but from the receipt 
vouchers filed in the msl it appears that Ks. 1,405-11 
were spent in all and Rs., 91-5 still remain with the 
Secretary”. 
< It sounds like a fiction but itis a fact, 
that this report of the Aduit Department 
was taken into consideration by the Muni- 
cipal Board so late as January 25, 1933. 
There are, however, one ortwo intervening 
circumstances which may now be stated. 
The, Overseer i.e., Nawab Ali who was in 
charge of the construction of the work died 
suddenly in January, 1931, before he could 
submit a final and complete account oof 
sums of money whichhe and the workmen 
engaged had received from time to time’ 
under the orders of the Secretary for ex- 
penses of the repairs of the Jubilee Bridge. 
The Secretary was, therefore, greatly 
hampered in his endeavours to explain and 
to specify with accurate particulars as to 
how the sum of Rs. 94-5-0 had, been spent. 


_ He, however, submitted a detailed explana- 


tion (Ex. 13) which covers two type- 
(8) lhu Ind. Cas. 20955 O W N 357; Al R 
ue: Oudh 292; zyCr LJ 667; 10.41 Cr R 
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written foolscap pages. These. pages do 
not bear any date but I am informed thai 
they were prepared and submitted some 
time in October, 1931. To revert to the 
procesdings of the Board, it appears that 
a meeting was convened on January 
25, 1933, andthe majority of the members 
adopted the following resolution at that 
meeting (Ex. A-21):— 

“With reference to paras. 70 and 72of Audis 
Notes for the year 1930-3l the Board resolves thas 
although the Board is perfectly satisfied that the 
sumof Rs 1,514-4 entrusted to the Secretary for 
the construction ofthe Jubilee Bridge have been 
fully and preperly spent and no part of ithas beer 
misappropriated; yetin view of the fact that there 
‘are no vouchers ‘and detailed accounts to suppors 
the same, the Board thinks it desirable that the 
Secretary may be asked for the time being to deposis 
the sum of Rs. 94-5-0 the deficit amount and he 
shall be entitled to recover it on filing. fuller accounts 
and vouchers of which the absence appears tobe dus 
to the sudden death of Mr. Nawab‘ Ali who was in 
immediate charge of the construction.” 


In comptiance with the directions in the 
resolution just now quoted the applicani 
deposited a sum of Rs. 94-5-0 (Ex. A-20) 
in the treasury of the Municipal Board on 
January 26, 1933. 

Now while the Board was contemplating 
to adopt steps to satisfy the objections 
raised by the Audit Department as regards 
there being no materials on the file of 
the Board to account for the expenditure 
of Rs. 9.-5-0 and while they had before 


them for consideration and - distcsal 
the explanation of the applicant 
(Ex. 13) the learned District Magis- 


trate of Bara Banki deemed fit in the 
exercise of his Magisterial powers to order 
an inquiry and deputed a Subordinate 
Magistrate exercising powers of a First 
Class Magistrate for this purpose. The 
result of this inquiry is embodied in a 
report which has curiously enough been 
put on tae record of this case as a piece 
of evidence against the accused. The 
learned District Magistrate did not stop 
here. He further ordered an inquiry by 
the Police. The result has been the initia- 
tion of the prosecution of the applicant 
for offences already stated in this judg- 
ment. 

As I have mentioned before the , appli- 
cant is a Secretary of the Municipal Board, 
Bara Banki, The Municipal Account 
Code, Chap. I, contains rules as to the 
steps which the “reviewing officer” shall 
take in cases of any embezzlement of 
Municipal money. In this case the ‘““Review- 
ing Officer” was the Deputy Commissioner 
of the District. The powers of a District 
Magistrate with which he is invested, by 
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law under the provisions of the Code `of 
Criminal Procedure and the powers of a 
“Reviewing Officer” thus came to coalesce 
in one particular individual. In this case’ 
the learned Deputy Commissioner pre- 
ferred to exercise his powers as a Dis- 
trict Magistrate in spite of the. special 
procedure laid down in the Municipal 
Account Code for cases of this nature and 
in spite of the Board’s resolution exonerat- 
ing the Secretary from all liabilities, civil 
andcriminal. In these circumstances the 
conclusion to which I have reached is that 
I am not satisfied as to the propriety of 
the orders passed by the learned District 
Magistrate nor am I satisfied as to the 
regularity cf these proceedings before. the 
court whick is now seised of the case for 
the prosecution, Under s. 435 of the 
Code of Criminal Procedure the High Court 
has power to call for and examine the 
record of any proceeding before . any 
inferior Criminal Court for the purpose _ of 
satisfying itself as to the . propriety of 
any order recorded or passed and as to 
the regularity of any proceedings of such 
inferior court: and under s, 439 of the 
same Code the High Court. may pass ir its 
discretion such orders as it_could as a 
Court of Appeal under the provisions of the 
Cade. er 
“When one enters into even a cursory: €x- 
amination of the documentary’ evidence on 
which the case for the prosecution res!s 
it will at ance be seen that though there 
are no wiitten receipts or vouchers to 
support the expenditure of -Rs. 915 yet 


‘there are several pieces of repairs donë at 


the bridge besides’ the work for which 
and these 
repairs would more than cover the éxpendi- 
ture of Rs. 91-5. This view is borne out 
by the report ofone Jamil Ahmad, Overséer 
of the Public Works Department who was 


.deputed by the Deputy Magistrate in charge 


of the inquiry to Inspect the work of the 
repairs at the bridge. The report is on the 
file and is proved by the evidence `of the 
learned Deputy Magistrate who was ey- 
amined as a prosecution witness (P. W. 
No. 3). Again in the stock book (Ex. 17) 
we find entries as regards the purchase of 
several articles for tha purpose of the work 
at the bridge the pricés of which are also 
outside the existing receipts and vouchsrs, 


‘These facts flodt on the’ surface and it 


seems toms that no assistance from deus 


‘ex machina is required to see that there is 
‘not évena scintilla of suspicion’of criminal 


liability as against the accused, ' 
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There is also evidence both oral and 
documentary furnished on behalf of the 
prosecution which shows that the Secretary 
nominally drew money from the treasury 
under the cheques which he issued in his 
own favour but as a matter of fact the 
actual custody of the money covered by 
these cheques was always with the treasurer 
of the Board and on requisitions made by 
the Overseer, contractor or a workman for 
sanction of expenditure the Secretary used 
to grant the requisite sanction. But the 
payments thereunder were always made 
by the treasurer directly to the person who 
had obtained the sanction. A mere glance 
at the receipts as explained by the 
evidence of Baijnath, Municipal clerk 
(P. W. No. 1) will unmistakably show that 
this was the condition of accounts on the 
expenditure side. 

On these facts how does the case stand? 
Here isa Public Servant responsible inlaw 
for the proper expenditure of a certain sum 
of money but in respect of which he has 
had no dominion other than passing orders 
for payment in writing and into whose 
hands money never actually came. He 
also showed from the evidence produced 
by the prosecution that there are pieces of 
work on the bridge and materials in the 
stock which more than cover the sum of 
Rs. 94-5 with the embezzlement of which 
he ‘is charged. Further the owner of the 
money, that is the Municipal Board of 
Bara Banki, is satisfied with the payment 
of Rs. 94-5 made by the accused and has 
exonerated him from every liability, civil 
criminal. There is one other circumstance 
which should not be lost sight of and 
that is the sudden death of the Sub- 
Overseer Nawab Ali before he could 
prepare and file the final and complete 
accounts of the expenditure incurred over 
the repairs of the Jubilee Lridge. Lastly, 
a delay of nearly three years has occurred 
between the alleged embezzlement and 
the initiation of these proceedings. Thus 
in my opinion there is no case of criminal 
misappropriation against the accused 
whatsoever. I go further and say that 
that there is no reasonable ground for 
even a suspicion of such an offence as 
against the accused. There is one mure 
fact. which must be stated. The petitioner 
has filed a receipt executed by one 
Parmeshur Din (Ex. A-30). This receipt 
covers the expenditure of Rs. 94-5 also. It 
‘has been proved by P. W. No. 7. The 
accused obtained this receipt while the 
-matter was under consideration of the 
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Municipal Board. Obviously the object of the 
accused in obtaining and filing this receipt 
was to establish his innocence. 

Cresswell, J., in R.v. John Norman (9) 
said :— 

“Embezzlement necessarily involves secrecy: the 
concealment, for instance, by the defendant of nis 
having appropriated the money. If, instead of 
denying his appropriation, a defendant immediately 
owns it, alleging a right, or an excuse for retaining 
the sum detained, no matter how frivolous the 
allegation, and although the fact itself on which the 
allegation rests were a mere falsification.” 


In Queen Empress v. Brinbadhur Putnaik 
(10), Kemp and Glover, JJ., held 
“that a mere fact of there being a large deficit of 
salt, without distinct proof of a criminal misappropria-. 
tion, is not sufficient to convict the Salt Darogha in 
charge of the golahs of criminal breach of trust 
under s, 409 of the Indian Penal Code.” 


Birdwood and Jardine, JJ., held in the 
case of Queen-Hmpress v. Ganpat Tapidas 
(11) that where the accused in his capa- 
city of revenue Patel received from 
the Government Treasury small sums of 
money on account of certain temple 
allowances and did not at once pay over the 
sum to the persons entitled to receive them, 
as he was bound to do, but it appeared that 
such persons were willing to trust him, and 
had actually passed receipts which the 
accused forwarded to the Revenue authori- 
ties, the accused fulfilled the trust reposed 
inhim by the Government and that his 
mere retention of the money for atime, in 
the absence of any evidence of dishonesty, 
-does not amount to criminal breach of trust 
within the meaning of s. 409 of ihe Indian 
Penal Code. In the case of Yoganand Das 
v. Emperor (12), Adami, J., held that the 
charge of criminal breach of trust should 
not be maintained against the petitioner 
in that case except with the sanction of the 
Court of Wards throvgh the Collector who 
had appointed him manager of the estate 
under the Court of Wards, This statement 
of law was made not because of any parti- 
cular rule of procedure requiring sanction 
of the Court of Wards in cases of prosecu- 
tion for a criminal breach of trust of any of 
its employees but for the reason that the 
absence of such a sanction is almost a 
conclusive evidence that there was no dis- 
honest intention on the part of the accused 
to misappropriate any money belonging to 
the Court of Wards. See in the samecon- 


(9) 11842) 174 E R608; Car. & M 500. 

(10) 5 W R 21 Or, 

(11) 10 B 256. 

(12-130Ind. Oas. 543; AIR 1931 Pat. 86; 32 Cr. 
L J 555; Ind. Rul. (193!) Pat. 19% 12 P L T 421; 
(1931) Or, Cas, 206. 
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nection Santok Chand v. Emperor (13), and 
Krishna Lal Dhar v. Emperor (14). In the 
case of Rangi Lal v. Emperor (15, my 
learned brother Raza, J., expressed his 
opinion ona similar question as follows :— 

“Ordinarily the High Courts do not enter into the 
merits of criminal cases in revision and refuse to 
consider questions of fact but such questions ought 
to be considered where the lower Courts have &p- 
proached the case from a wrong point of view and 
the evidence produced has not received due considera- 
tion. 

“Mere retention of money or failure to resurn it 
does not necessarily raise a presumption of dis- 
honest misappropriation The mere fact that pay- 
ment was delayed is no ground for imputing a 
criminal intention, Though the ingredients of the 
offence of criminal breach of trust under s. 408, 
Indian Penal Code, are somewhat broadly stated, the 
section was intended to punish an offence of which 
dishonesty is the essence Any breach of trust is no 
offence, It may be intentional without being dis- 
honest or it may appear dishonest without being 
really so, In such cases the Magistrate should de 
slow to move, This caution is all the more necessary 
since there is a natural desire to secure speedy jus- 
tice by having recourse to criminal law.” 

“Although transactions which involve civil liabili- 
ties may amount to criminal offences, and ofzen Go, 
so that the dividing line between the two is almast 
jandistinguishable, the use of the criminal law, not for 
the purpose of punishing an offender or in the public 
interest but as a means of exerting pressure to 
extract money from an agent, is to be discouraged: 
ibid ” ; 

See also the decision of my brother 
Nanavutty, J., in the case of Chandika 
Prasad v. Emperor (16). 

The second charge entered in the chargs- 
sheet as framed by the learned Magistrate, 
who is trying this case, is not without an 
element of ridicule. The learned Govern- 
ment Advocate, the learned Advocate for 
the applicant and myself tried to find any 
account in respect of wnich tne applizant is 
charged under this head but our joint 
efforts proved of no avail whatsoever. It 
was ‘suggested, (but the suggestion is - so 
ridiculous that itis impossible to treat it 
with any seriousness) that the charge relates 
to the typed explanation which the appli- 
cant furnished in answer to the Audit's 
objection and to which I have already made 
a reference. l 

To my mind therefore it is quite cler 
that if I wereto allow these proceedings to 
continue I would be allowing a farce to be 
enacted to the great harassment of the 

(13)46 Ind Cas. 836; 46 0432; 19 Or.L J &2U; 
220W N 910; 280. LJ 115. 

(14) €0 Ind. Oas. 791; 33 OL J 252; A I R 1921 
Oal 431; 22 Cr LJ 295 

(15) 126 Ind. Oas. 679; 7 O WN 556; AIR 1930 
Oudh 321; 31 Cr L J 1078; Ind. Rul. (1930) Oudh 
407; (1930) Or. 'Oas. 725. i 

(16) 126 Ind. Oas, 68t;7 OWNG564; AI R 1930 
Oudh 321; 31 Og L J 1081; Ind. Rul. (1930) Oudh 412; 
(1930) Or, Oas. 728. š nE 
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applicant. To use the language of Mr. 
Justice Mukerji in Gokul Prasad v. Debt 
Prasad (2): 

“To allow the case to proceed would be to allow a 
mosk trial to proceed, with no purpose.” 


I therefore quash the entire proceedings 
taken against the petitioner, cancel the 
charge-sheet framed and direct that he be 
discharged. , 

N. Proceedings quashed. 
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Evidence Act (I of 1872), s 80 —-Approver—Testi- 

mony rejected against principal accused—Corrobora- 
tion against me accuse1—Evidence, if can be accept- 
ed—Criminal trial—Investigating Officer—Duties of 
—Criminal Frocedure Code (Act V of 1898), s. 417— 
Appeal against acquittal—Principles to be followed— 
Appeal against acquittal and appeal against conviction 
—Distinetion between, 
- Where it was argued that even though the ap- 
prover's story as to the part played by the principal 
accused in the case and as to the origin and motive of 
the crime be rejected in its entirety, yet it should be 
accepted against the other accused to the 
extent to which it is corroborated by independent 
testimony: 

Held, that the argument could not be accepted. fp 
689, col. 2 ] 


An officer inrestigating into a serious case should 
not openly ally himself with a person whois strongly 
suspected by the relatives and friends of the deceased, 
and carry on the investigation, as if it were under his 
auspices, |p 37], col. }.] 

The Code cf Criminal Procedure makes ro difference 
between an appeal from an acquittal and one from a 
conviction. In order to justify interference with a 
judgment of acquittal on a question of fact it is 
sufficient if rhe finding is clearly wrong on the evi- 
dence and unreasonable in the opinion of the Appel- 
late Court, whether or not the unreasonableness 
amounts to perversity, stupidity or incompetence, 
or the Oourt kelow can be said to have obstinately 
blundered in coming to it; but sound principles of 
criminal jurisprudence require that the iudications 
of error in the judgment of acquittal ought to be 
clearer and more palpable and the evidence more 
cogent and convincing in -order to justify its being 
set aside than would be necessary in the case of a con- 
viction, Although there is nothing in s. 417, Urimi- 
nal Procedure Code, which indicates that an appeal 
from an acquittal should receive any different treat- 
ment from axy other appeal or class of appeals, there 
is in fact this marked distinction, namely, that when 
an accused hus been acquitted by a Magistrate after 
hearing allihe evidence against him, the presump- 
tion is that there was at least reasonable doubt end the 
Appellate Court must be positively convinced that 
‘there was no such reasonable doubt, the benefit of 
all doubt shown to exist being against the appellant. 

But in an appeal from a conviction the benefit 
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of all reasonable doubt has to be given in favour of 
the appellant.  Jêmperor va Chatiar Singh (1) and 
Emperor v. Harnama (2), relied on. [p. 659, col. 1.) 
Cr. A. on difference between Coldstream 
and Jai Lal; JJ., from the order of the Ses- 
sions Judge, Hoshiarpur, dated July 14, 1932. 
Dewan Ram Lal, for the Applicant. 
. Messrs. Brij Lal and Muhammad Rafiq, 
for the Respondent. 


Judgment. ~This isan appeal preferr- 
ed by the Local Gcvernment under s. 417, 
Criminal Procedure Code, from the order 
of the Sessions Judge, Hoshiarpur, acquitt- 
ing Rai Singh, respondent,in a case in 
which he, along with three other persons, 
was tried under s. 302-149, Penal Code. 
The appeal was originally heard by a 
Division Bench of this Court, but -as the 
Judges” composing the Bench were divided 
in opinion, the case has been laid before 
me for final disposal under s. 429, Crimi- 
nal Procedure Code. It is established be- 
yond dispute that on the night of January 
30, 1932, a gruesome tragedy was enact- 
ed in the house of Siri Kam Ahluweallia, 
a rich moneylender of lhe small town of 
Bhangala in the Dasuya Tahsil of the 
Hoshiarpur District. Shortly 
night some persons entered his house arm- 
ed with sharp-edged weapons, assaulted 
Siri Ram, his brother Bansi Lal, their 
wives, Musammat Daropati and Musammat 
Ram Rakhi, and two Muhammadan sei- 
vants Gullu, weaver, and Imam Din, kum- 
har. Of these Siri Ram, Bansi Lal and 
Gullu were killed almost instantaneously; 
and Musammat Daropati received a num- 
ber of serious injuries, from the effects of 
which she died wit in a few hours. Imam 
Din and Musammat Ram Rakhi survived, 
but the former had a big gaping wound 
just above his bone, and the. latter had 
one of her hands cut right through, while 
her neck, nose and other hand were badly 
injured. 

The only other inmates of the house were 
the two sons and a daughter of Bansi 
Lal, of whom the eldest is Dina Nath, 
(P. W. No.6). He is only nineteen years 
of age and had come to Bhangala from 
his school a day or two before the occur- 
rence, On the fateful night he, Bansi Lal, 
Musammat Ram Rakhi aud the servant 
Gullu slept in one room on the upper storey 
of the house, while Imam Din was in the ad- 
joining room in thesame storey. Dina Nath, 
his younger brother, and sister and Musam- 
mat Daropti, slept on separate charpoys in a 
room on the ground floor, Dina Nath has 
-deposed that shortly after midnight he was 
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awakened by a strange noise in the upper 
storey. He thought that his uncle Siri Ram, 
who was ill, had got a fit. He shouted 
to his father and mother, and also to the 
servant Gullu to find out what the matter 
was. There was no response. He then 
called Imam Din who replied that he 
would get up and gointo the other room. 
He however never spoke again. 

By this time Musammat Daropati, who 
was sleeping in the same room as Dina 
Nath, was aroused and“ she went out of 
the room. As soon as she reached the 
deorhi, she screamed and shouted, “Dont 
kill me, take whatever you want to take.” 
On hearing this Dina Nath came out with 
a stick in his hand, but being frighten- 
ed went inside and loaded his gun. After 
a short time he saw a stranger opening 
the door of the inner room from the deorhi, 
Dina Nath fired at him. The, stranger 
cried and fell down. Dina Nath shouted 
to Musammat Daropti, enquiring if the 
culprits were still there. She replied mum- 
bling that some noise was going on, but 
she could not say whether anyone was there. 
Dina Nath then came out into the court- 
yard and fired another shot in the air. He 
then raised a hue and cry and after con- 
siderable time some persons came, one of 
them being Ghulam .Muhammad Dafadar 
of the village watchmen, (P. W. No. 9), 
who was patrolling the streets at the time. 
Accompanied by him Dina Nath went up- 
staiis and was horrified to find his father 
Bansi Lal, his uncie Siri Ram and the 
servant Gullu lying dead and bleeding 
from numerous wounds, which appeared to 
have been inflicted with sharp-edged wea- 
pons. He also saw in thesame room his moth- 
er, Musammat Ram Rakhi, severely wound- 
ed. Outside the chaubara was lying Imam 
Din with a deep incised wound just above 
the right hip-bone. He then proceeded to 
procure such medical aid as was available 
in the town. Near the doorway of a neigh- 
bouring house he found Musammat Daropati 
very seriously injured and shouting for 
him. She said that she had quietly walk- 
ed outof the deorhi after the culprits had 
departed. 

On hearing her cries, Mehajit Singh, who 
is a collateral of Siri Ram and Bansi Lal 
in the third degree, came out of his house, 
which is situate at a distance of about a 
hundred yards from theirs. He found Mu- 
sammat Daropati lying wounded and bleed- 
ing in the street; he lifted her and took 
her into his own house, but she expired 


soon after, Dina Nath returned to the 
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house with Dr, Chhajju Ram and a friend 
Daulat Ram. He and the doctor began 
to attend to the wounded persons, while 
Ghulam Muhammad Dafadar and Daulat 
Ram went to the Police Station at Mukerian, 
41 miles distant. They reached there aj 
4-45 a.M. andthe First Information Report 
was recorded by the Sub-Inspector, Bal- 
want Singh, (P. W. No. 36). The Sub- 
Inspector at once proceeded to the spot, 
and after the necessary formalities, he ar- 
ranged to send the dead bodies and the 
injured persons to Dasuya. Assistant Sur- 
geon Harnam Singh, (P. W. No. 1), corduct- 
ed the post mortem examination, and under 
his advice Musammat Ram Rakhi and Imam 
Din were admitted into the hospital. On 
receipt of a telegram from Mahajit Singh, 
his wife Musammat Charan Kaur, (D. W. 
No. 1), who had’ gone to her parents’ 
-house in another village, proceeded at once 
to Dasuya, and there in the hospital, she 
attended on, and nursed, Musammat Ram 
Rakhi for several days. 


Neither the two surviving victims, Mu- 
sammat Ram Rakhi and Imam Din, nor 
Dina Nath had been able to identify any 
of the culprits, and in the First Informa- 
tion Report no clue was mentioned as to their 
identity. Very soon after the crime, however, 
it became clear that no. loss of prcperty 
whatever had taken place. At the time 
of the assault one ot the victims, Musam- 
mat Daropati, was wearing a number of 
gold ornaments and the other, Musammat 
Ram Rakhi, whose hands were cut oF, had 
gold bangles on, but none of these articles 
had been removed by the assailants, In 
the pocket of a coat which was hanging 
along one of the walls of the chaubara 
where Siri Ram, Bans: Lal and Gullu had 
been killed, there were currency notes of the 
value of more than Rs. 100 but not one cf them 
had been taken away. There was a. lot af cash, 
jewellery and other valuables in the house 
but no attempt had been made to remove 
them, though the miscreants were several 
in number and had remained in the house 
for a considerable time. From these facts, 
the Sub-Inspector concluded that the object 
of the crime was not to commit dacoity, but 
to slaughter the inmates of the house. He 
therefore thought that the cluprits were 
either enemies of the family or their debtors 
who had been pressed for repayment of their 
loans. š a, 


_-One of the principal debtors of the family 
was Rai Faig Muhammad Khan, an aris- 
tocratic gentleman. of influence and position 
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in the locality, who has been described on 
the record as the “Rai Sahib of Bhangala.” 
He owed Siri Ram and Bansi Lal about 
Rs. 20,000. Heis the zaildar of the ilaq. 
and was formerly ar Honorary Magistrate 
It is inevidence that for some years past 
the inhabitants of the town of Bhagala and 
the neighbourhood or at least a large sec- 
tion of them had felt themselves aggrieved 
by certain actions of the Rai Sahib and had 
been carrying on propaganda against him. 
A number of posters, describing his al- 
leged misdeeds and misuse of Magisterial 
powers, had been printed and issued 
broadcast: see Exs. D. A., D. B., D. O. and 
D. D., printed at pp. 12to 17 of the paper- 
book. Itis also in evidence that a represent- 
ation signed by no less than 4,380 persons 
had been submitted to Government al- 
leging that the Rai Sahib was indebted to 
the extent of a lac or lac and a half of 
rupees, thet he was of licentious habits and 
had been abusing his Magisterial powers. 
As stated already, the Rai Sahib owed 
about Rs. 20,000, to the deceased and shortly 
aiter the murder arumourgot afloat about 
his complicity in thiscrime. The Sub-In- 
spector has deposed that the relations of 
the deceased had strong suspicions against 
the Rai Suhib and complained about the 
matter to the Deputy Commissioner. The 
Sub-Inspector however did not question the 


- Rai Sahib, as nothing definite was mention- 


ed against him peisonally. But Umar Din 
and Hassa, two of his dependents, were 


sent for as suspects and remained 
under Police surveillance for about a 
week. 


Soon after the investigation had begun, 
the Sub-Inspector realized that the number 
of Policemen available inthe ihana was in- 
sufficient forthe “investigation of a serious 
crime of this nature, in which a man of the 
position of the Rai Sahib had been suspect- 
ed. Hetherefore asked the head-quarters 
to send additional Police. Accordingly on 
February 4, Qutab Din, Head Constable 
(P. W. NG. 35) was sent to Bhangala with 
a number of Policemen.’ Balwant Singh ` 
and Qutab Din both conducted the in- 
vestigation till February 17, when the 
former was transferred, making over sole 
charge of the case to Qutab Din. The 
evidence given at’ the trial by these two 
Police witnesses disclcses the curious fact 
that during the period that they both were 
at Bhangala carrying on investigs‘ion, they 
“did not co-operate with each other. As stated 
already, Balwant Singh had asked that 
his force be augmented, apparently with 
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a view to carry on the investigation more 
vigorously, and in response to his represent- 
ation Qutab Din had been sent. But 
Qutab Din deposes that he was “deputed 
specially to investigate thecase” and had 
been authorized 

“to act according to his own views even though 
they were different from thoseof Sardar Balwant 


Singh. 

“He has stated that he made this clear to 
Balwant Singh and showed him the order 
of his appointment, which he interpreted 
as authorizing him to investigate the case 
independently. Qutab Din appears tohave 
taken full advantage of this, and it is 
quite: clear that he did act “independently.” 
‘Instead of staying at the Police chauki, he 
curiously enough took up his residence in 
the garden of the Rai Sahib, who it was well 
known to, the authorities, had been 
suspected of complicity in the crime and 
it was in this garden, and with the 
assistance of the Rai Sahib’s relatives and 
‘dependents, that evidence was procured 
on which the prosecution mainly relied at 
the trials. The Deputy Superintendent of 
Police also visited Bhangala in the course 
of the investigation, and it is in evidence 


that at least on one occasion he too 
was entertained at tea by the Rai 
Sahib. 


The eldest surviving member of the 
family of the unfortunate victims was 
Dina Nath who, as stated already, was a 
lad only 19 years of age and one of his 
near male relatives was Mahajit Singh, 
During the week following the murders, 
Mahajit Singh had been rendering such 
help to Dina Nath as was possible and 
he sawthe Sub-Inspector frequently. On 
February 8, Mahajit Singh was questioned 
by the Police. On the next day Ishar Singh 
Saini of Chhanni Nand Singh, who isa 
tenant of Rai Mubarik Ali, a cousin of 
the Rai Sahib of Bhangala, and who 
was a debtor of Mahajit Singh was 
sent for and examined. The same day 
two other debtors of Mahajit Singh named 
Gajjan Singh and Rai Singh, Sainis, of a 
neighbouring village called Manjpur, and 
Partap Singh, another Sainiof the same 
place were also sent for and examined, 
and asearch was made for one Dharmun, 
carpenter of Naushera. Eventually all 
these persons, including Mahajit Singh, 
were taken in custody. The investigating 
party came to the conclusion that in order 
to secure a conviction it would be neces- 
sary to have one or more approvers. One 
evening Ishar Singh was taken to the kothi 
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of the Rai Sahib, where Qutab Din, 
Head Constable had been staying and 
there he agreed to become an approver. 
The arrested persons, except Mahajit Singh 
were then taken to Hoshiarpur and Ishar 
Singh and Dharmun were pardoned by the - 
District Magistrate and their statements 
recorded by a Magistrate on February 17, 
1932. After a few days, Mahajit Singh, 
Gajjan Singh, Partap Singh and Rai 
Singh were challenged on charges under 
ss. 302-149, Penal Code, and eventually 
tried in the Court of Session at Hoshiar- 
pur. 


At the trial the prosecution examined 
the two approvers,. Ishar Singh and 
Dharmun, and a number of other. witnesses 
in corroboration of their evidence. The four 
assessors, however, were unanimously of 


‘opinion, that the approvers had not told 


the truth. The learned Sessions Judge 
also came to the same conclusion and 
held that the story, as related by them 
was “utterly unbelievable.” He further 
held that if the statements of the ap- 
provers were excluded, the remaining 
evidence on the record was wholly 
insufficient to bring the guilt home to 
any of the accused. He accordingly 
acquitted all four pof them. The Crown 
submitted to the decision of| the Sessions 
Judge so far as Mahajit Singh, Partap 
Singh and Gajjan Singh were concerned 
but it filed an appeal in the High Court 
against the order acquitting the fourth 
accused, Rai Singh. The appeal was heard 
in the first instance by Coldstream and 
Jai Lal, JJ., but they were not agreed 
in their opinion. Coldstream, J., held 
that the offence against the respondent 
Rai Singh had been established and that 
he should be sentenced todeath; Jai Lal, J., 
on the other hand, was in complete agree- 
ment with the findings of the Sessions 
Judge and came to the conclusion that 
the appeal should be dismissed. On this 
difference of opinion the case has come 
before me, and I have heard the learned 
Assistant Legal Remembrancer at very 
great length and have carefully examined 
the record. Before discussing the evi- 
dence, it is necessary to bear in mind the 
principles which should guide the Appel- 
late Court in dealing with appeals against 
acquittals. The leading Punjab case on 
the point is Emperor v. Chattar Singh 
it was laid down by 


(1) 7PR 1904 Or; 97 PL R 1904.” 
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Chatterji, J., (Clark, C. J., concwring) 
that 

“the Code of Oriminal Procedure makes no differ- 
ence between an appeal from an acquittal and from 
a conviction. In order to justify interferences. with 
a judgment of acquittal on a question of fact it is 
sufficient, if the finding is clearly wrong on tho 
evidence and unreasonable in the opinion cf the 
Appellate Court, whether or not the unreasonableness 
amounts to perversity, stupidity or incompetence, 
or the court below can be said to have obstinately 
blundered in coming to jit; but sound principles of 
criminal jurisprudence require that the indications 
of error in the judgment of acquittal ought to be 
clearer and more palpable and the evidence more 
cogent and convincing in order to justify its being 
set aside than would be necessary in the case of 5 
conviction.” 

This rule has been followed in a long 
string of cases and it not necessary to 
discuss them here. Reference may, how- 
ever, be made to Emperor v. Harnama 
(2), in which Robertson, J., observed 
that 
“although there is nothing in s. 417, Criminal Pro» 
cedure Uode, which indicates that an appeal from 
an acquitttal should receive any different treasment 
from- any other appeal or class of appeals, there 
is in fact this marked distinction, namely that when 
an accused has been acquitted by a Magistrate 
after hearing all the evidence against him, the. 
presumption is, that there was at least reascnable 
doubt and the Appellate Court must be positively 
convinced that there was no such reasonable doubt, 
the benefit of all doubt shown to exist being against 
the appellant; whereas in an appeal from a con- 
viction the benefit of all reasonable doubt hes to 
be_given in favour of the appellant.” 


Bearing these principles in mind, I shall 
now proceed to examine the case for 
the prosecution and the findings of the 
learned Sessions Judge. As stated already, 
the principal witnesses in the case are 
the two approvers Ishar Singh (P. W. 
No. 4) and Dharmun, (P. W. No. 5). Ac- 
cording to both of them the crime was 
organized by Mahajit Singh alone and it 
was at his instance that they, along with 
Gajjan Singh, Partap Singh and Rai Singh, 
respondent, went into the house of Siri Ram 
and committed this wholesale massacre. 
[After examining the evidence, the judg- 
ment proceeded]. The learned Sessions 
Judge has examined in great detail the 
story, as relatéd by the approvers, and has 
pointed out numerous inherent improbabi- 
lities and apparent falsehoods in it, and 
after careful consideration I agree with his 
conclusion. There is no independent evi- 
dence onthe record that there was any 
enmity between Mahajit Singh and his 
deceased collaterals. Ifsuch enmity had. 
existed in fact, it should not have been 
difficult for the prosecution to prccure 


(2)4 Ind. Cas. $64; 37 PW R 1909 Or;15P R- 
1909 Or; 11 Cr. LJ 66, , 


EMPEROR V. RAI SINGH NARAIN SNGH 


669 


disinterested testimony from a big place 
like Bhangela. [His Lordship discussed 
the evidencs:and proceeded.] The learned 
Assistant L3gal Remembrancer has very 
fairly and =rankly conceded before me that 
so far as Mahajıt Singh is concerned, the 
only concluson possible on the record as it. 
stands, is th= one which has been reached by 
the learned Sessions Judge. He urges how- 
ever, that itis quite likely that the murders. 
were actuelly committed in the manner 
described, end by the persons mentioned, 
by the approvers, that they all had been 
really hired by an undisclosed enemy or 
debtor of ths deceased, whose name has been 
purposely wthheld by the approvers and 
that of Mahsjit Singh introduced instead as 
the organizer of the crime. He argues, 
therefore, tlat even though the story, as 
given by Imar Singhand Dharmun as to 
the part pleyed,by Mahajit Singh and as 
to the origir and motive of the crime be 
rejected in is entirety, lit should be accept- 
ed against tie other accused tothe extent to. 
which it i= corroborated by independent 
testimony. I have given this argument 
much anxisus thougat and careful con- 
sideration, out find myself unable to accept 
it. - l ; 
Asrightly pointed out by the learned 
Sessions Jucge, the very foundation of the 
case, as placed by the prosecution before the 
court, is the Dart assigned to Mahajit Singh, 
and if it be conceded that the approvars 
falsely substituted his name, and he is 
eliminated, the whole fabric must fall to 
the ground. If it is ccnceded that the ape. 
provers are capable of falsely introducing 
the name of an innocent person as the real 
organizer ard moving spirit of the cons-. 
piracy, whas guarantee can there be that 
they haveno: done the same with regard to 
the other ? And if tothis is added the fact, 
that the whole story, as given by them, is 
full of inherent improbabilities and patent 
absurdities, and it is bornein mind that the 
principal ap>rover Ishar Singh is a tenant 
of a cousin cf the Rai Sahib of Bhangala, 
that it wasin his garden that he and 
Dharmun were questioned by the Police, 
andit was tasre that they agreed to become 
approvers, tLe conclusion becomes irresisti- 


. blethat either they had nothing to do with 


the crime, cr if they had they havé given æ 
version of th= occurrence which is full of 
so many palpable lies and patent falsehoods 
that it is imossible for a Court of Law to 
place the least reliance on anything that 
they have deposed to. The approvers must, 
therefore, ks eliminated altogether from 


a 
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consideration. The next question for deci- 
sion is, wherther excluding the approvers, 
there is enough evidence on the record to 
prove the.complicity of the respondent Rai 
Singh in the crime. [Here his Lordship 
examined the effect of production of the 
kirpan by Rai Singh and held that it was 
impossible to draw any inference of cri- 
minality against Rai Singh and the judg- 
ment proceeded to consider the circumstance 
that Rai Singh . had a number of small 
wounds on his leg]. It is conceded by the 


learned Assistant Legal Remembyrancer- 


that the injuries.on Rai Singh's leg are 


much too small for No. 1 cartridge, and as- 
to the possibility of their having been caused - 


by a discharge from a No. 4 cartridge, it is 
most unfortunate that no questions were put 
to the medical witness. It has been urged 
for the defence that ihe orifices, as noticed 
by the Assistant Surgeon, weie too small 
even for a No. 4 cartridge. It is, however, 
quite possible .that the wounds had pariial- 


ly healed and their size gradually reduced. 
But be that as it may, the circumstances. 


disclosed on the present record are, in my 


opinion, insufficient to establish with: any 


degree of certainty that Rei Singh had 
received these injuries from the shots, 
which Dina Nath had fired at the time when 
the assassins were in the house. 


. The. fact that the respondent has not been 
able to give. s satisfactory explanation as to 
how. he had been wounded is certainly a 
point against him. But the learned Sessions 
Judge has not ignored this aspect of the 
case, and has held that there being no 
oiher evidence on the record, this fact alone 
does‘not prove the respondent’s complicity 
in the crime, and after giving the matter 
careful consideration I cannot say that his 
finding is wrong or his ultimate decision 
unreasonable, so as to justify interference 
by the Appellate Court. In my opinion, Rai 
Singh was rightly acquitted and 1 dismiss 
the appeal. Before concluding, I consider it 
necessary to say that I whole heartedly 
share the regret of the learned Assistant 
Legal Remembrancer that a crime of such 
seriousness and brutality, committed by 
a large number of persons in the heart 
of a populated place like Bhangala, should 
remain unpunished, but I cannot help 


observing that this unfortunate result is. 


due in no small measure, to the highly un- 
satisfactory manner in which the investi- 
gation was conducted. The circumstances 
of. the case required that from the very 


gutses a very senior and experjenced officer 
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should have been specially deputed to. 
carry on the investigation on the spot,” 
We find however that at first matters were 
left in the hands of a Sub-Inspector in: 
whom for reasons which it is not neces- 
sary to go into here, his -immediate 
officers had little or no confidence and for 
whose suspension orders were passed soon’ 
after. This Sub-Inspector seems to have 
felt himself unequal to the task with the 
resources at his disposal and had applied” 
to the headquarters for further assistance.’ 

As aresult of this representation, one: 
would have expected that at-ihat stage at 
least a senior and more resourceful officer’ 
should have been sent to Bhan gala. But curi- 
ously enough a Head Constable was super-im-. 
posed on the Sub-Inspector with instruc- 
tions to act. independently. The Sub-In-, 
spector remained in nominal charge, bul the 
investigation was really conducted by the 
Head Constable, and he from ihe very 
beginning seems to have identified him- 
self with the Rai Sahib of Bhungala, who 
was suspected by the relatives and friends’ 
of the deceased of having a hand in the 
crime. Fe took up his residence in the. 
Rai Sahib’s garden, which he made the. 
base of his operations. The evidence, on 
which the prosecution relied appears to have 
been procured largely with the. assistance. 
of the relatives, servants and dependents 
of the Rai Sahib, and the recoveries were 
witnessed by them. One of the approvers. 
was a tenant of a cousin of the Rai Sahib 
and.it was in the garden that he had 
agreed to turn King’s witness. In making 
these observations I should not be under- 
stood as saying that there was any truth in 
the rumour that the Rai Sahib of Bhangala 
had anything to do with the crime. He 
did not appear before the court as a witness 
or in any other capacity, and in these pro- 
ceedings I have assumed as indeed I was 
bound to do that he was innocent. It may 
be that the allegations against the Rai 
Sahib had been made without any founda- 
tion whatever perhaps wildly possibly 
maliciously by his enemies. Butwith all 
this, the fact remains that at that time the 
relativesand friends of the deceased had 
been openly, and to the knowledge of the 
Police and the executive authorities, ac- 
cusing him of complicity in this crime, and 
it was also well-known that he had a grudge 
against Mahajit Singh, who had taken a 
prominent part in the agitation for his 
removal from the office of Honorary Magis- 
trate. It is therefore most unfortunate that 


‘the investigating officials . should have 
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thought fitto openly ally themselves with 
the -Rai Sahib and carried on the investiga- 
tion, as if it were, under his auspices. 
is hardly necessary to say that evidence 
obtained in these conditions bore ab initio 
an irreplaceable stamp of suspicion, and 
any person of ordinary intelligence should 
have realized-that it was not likely to carry 
conviction in a court of Jaw. i 

N. -o . Appeal dis missed. 
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performance—Suit not decided on preliminary point 
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In order that a zemindar or a superior landlord 
may bë entitled “to obtain a deéree for cesses as 
against a tenure-holder or- against a nishkarcar, he 
must establish that- there has -been a--notice.. -under 
B.. 54 of the Cess Act.. Notice is.really.a condition 
recedent to - the tenure-holder’s or nishkardar's 
iability or rather the foundation of. his liability. 
Ashnullak “Khan v. ` Trilochan Bagchi (2), relid ow 
Ep. 673, col. 1.) < : 

Although an averment of the performance of the 
conditions precedent for the plaintiff's case will be 
implied inhis pleading under O, VI, r.6, this does 


not relieve the plaintiff of his duty to prove ser- 
vice of notice in cases where such service is the 
foundation of the liability of the defendants. 


Gates v. W. A. & R. J. Jacobs, Ltd (1), Murli Manohar 
Raja Nand Singh (3), distinguished, [ibid.] 


Where a suit is not decided on the preliminary 
oint, it is not open to the Appellate Court to send 
ack the suit for determination to the court cf first 


instance as O. XLI, r, does not apply. 
ip. 614, col. 1) 
Appeal against appellate order oz the 


First Additional Sub-Judge, Noakhali, cated | 


January-16, 1931. 
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Mitter, J—This appeal and the forty ° 
revision cages arise out of an order of the 
Subordinate Judge of Noakhali, dated 
January 16,1931, by which he directed a 
remand for-re-hearing of the suits in which 
this appeal and these revision cases arise 
It appears that His Highness the. - Maha- 
raja óf Hill Tipperah instituted the forty- 
one suits in which this appeal -and these 
revision” cases arise in the court of the 
Munsif at Feni for recovery of arrears of 
cesses for four years covering the period 
from 1332 to 1335 B.S. His. cage ig -that 
the defendant or defendants in- each of 
these suits are the ownersof niskar lands 
within the mbit of his zamindari and: 
they used fo pay cesses to the Collector 
of Tipperah but -since 1913 these niskar 
lands having been affiliated to his amin- 
dari under the provisions of the Cess Act 
the Maharaja had ‘been paying -cesses to 
the Collectar and realizing cesses from the 
The .. cesses- were subjected 
to a re-valuation after. an interval-of ten 
yeais and the Maharaja being a mere 
Collectcr of cesses imposed accordin to 
the latest. re-valuation claimed their aoe 
from the defendants as finally assessed 
by the Deputy Cess Collector tinder the 
provisions cf the. Bengal-Cegs Act, Act 1X 
of 1880. . The. Maharaja’ hadin pursuance 
of. those provisions. paid.. cesses to- the 
Collector according tothe said re-valuation- 
In these swts which were tried together 
the defendants. appeared, but they- did 
not take a plea to the effect . that they 
were not liable ‘to: pay the cesseg- ag the 
plaintiff had. not caused a service of notice 
in: each morsa as contemplated- by the 
provisions af s. 54, Cess Act, The Munsif 
accordingly refused to allow them to take 
the plea at the time of the argument as 
it had not been taken in the written 


„statement filed by them: He was of 


opinion that to allow them to taket 
plea at that stage of the argument moult 
operate to tue prejudice of the plaintiff the 
een He ely decreed’ the 
suits for cesses as claimed by the vlaint; 
in each of the suits. La Plat ae 
Against these decrees the defend 
preferred appeals to the court of ii aa 
ditional Subordinate Judge of Noakhali 
3 


. and the learned Sukordinate Judge was . 


of opinion that as the notice u 

was the foundation of the aa e 
liability to pay cesses it ‘was-really a 
part of the plaintiff's case to establish 
the service af these notices before the 
defendants. can be- called on to pay the- 
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cesses paid by the Maharaja to’ the Col- 
` lector. It appears that these 41 suits 
were tried along with about 33 more 
suits the suits being altogether 74 in 
number; in some of these suits’ there 
was some evidence to the effect that the 
hotice under s. 54 was published in ihe 
village Dakhin Sripur and Nilakhi in 


the month of Chaitra 1335B. 8. that is for, 


the period ‘just outside the period for which 
claim for cesses had been made in each 
of these suits. In this view the Sub- 
ordinate Judge was of opinion that an 


opportunity should be given to the plaintiff. 


for establishing the publication of notices 
more particularly in view of the fact that 
the. plaintiff offered to prove the notices 
in the court of the first instance but 
could not do so as there was objection 
on the part of the defendants. It may 
be mentioned’ that except the niskar lands 
in the two suits with regard to which there 
are two revision petitions, namely, revision 
petitions Nos. 482 and 495 ali the other 
niskar lands are situate in either Nila- 
khi and Dakhin Sripur. The Subordinate 
Judge seemed to think that in view of 
these facts it would not -beright to throw 
out the plaintiff's suit altogether but that 
an opportunity should be given to him to 
prove that the notices under s. 94 had 
been served. Although in respect of the 
suits to which revision cases Nos. 482 and 
495 relate, niskar lands are situate outside 
the two mouzahs. I have mentioned, the 
Subordinate Judge isof opinion that the 
two suits to which Appeals Nos. 43 and 50 
of 1930 before him relate were also 
governed by the same consideration; and 
he directed that there should be an order 
of remand in allthese suits to the Munsif 
who should determine the 
service of notice and also any 
relevant issues that might 
sideration. | a 

Against this decision the plaintiff 
Maharaja has preferred one appeal and 
has filed forty applications in which Rules 
have been granted; and insupport of this 
appeal and the revision. cases it has been 
argued by Mr. Jogesh Chandra Roy who 
appears for the Maharaja appellant that 
the judgment or rather the order of re- 
mand of the Additional Subordinate Judge 
is vitiated on several grounds. It is argued 
in the first place that the form of the order 


other 


of remand is bad and as all the suits in- 


their entirety were tried by the Munsif 
on the evidence in the case the remand 
to-the Munsif made by the Subordinate 
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Judge in respect of all these suits con- 
travenes the provisions of O. XLI, r. 23, 
Civil Procedure Code. It has been argued 
in the second place that the service of 
notice under s. 54 being a condition pre- 
cedent to the institution of the .suits it 
must be taken to have been implied in 
the allegation in the plaint that such a 
notice had been served in view of the 
provisions of O. VI, r. 6, Civil Procedure 
Code, and it was for the defendant or 
defendants in each ofthese suits to dispute 
the question of the maintainability of 
these suits on the ground of want of notice 
having regard to the provisions of O. VIII, 
r. 2, Civil Procedure Code. It has next been 
argued that even if there was no notice 
under s. 54, Cess Act, that does not debar 
the Maharaja from recovering cesses not 
at ihe double rate as contemplated by the 
provisions of s. 58 but at any rate accbrd- 
ing to the old rate. In this appealand 
in these revision cases a further ground 
has been taken, namely, that there being an 
ex parte decree against many of the defend- 
ants in these suits and only some of the 
defendants having appealed before the Sub- 
ordinate Judge, so far as the non-appeal- 
ing defendants are concerned the decree 


-or cesses against them as made by the 


Munsif should be allowed to stand. 


We may dispose of the last contention 
at once by saying that although only some of 
the defendants did appeal the other non-ap- ` 
pealing defendants were entitled to take 
advantage of any decision which had been 
arrived at in favour of the appealing de- 
fendants by reason of the provisions of 
O. XLI, r. 4, Civil Procedure Code. So 
there is not much substance in this last 
contention of Mr. Roy. It becomes neces- 
sary to deal in the first instance with the 
second ground for if the appellants suc- 
ceed on that ground it would not be 
necessary to deal with the other contentions, 
So that ground really goes to the root of 
the defence. It is said that although it 
was not specifically alleged in the plaint 
that the notice under s. 54, Cess Act, 
had been served yet if one examines the 
provisions of O. VI,z. 6, of the Code, it must 
be taken that the fulfilment of the condi- 
tion precedent, namely, service of notice, 
must be implied. Order VI, r. 6, runs as 
follows : 

“Any condition precedent, 
occurrence of which is intended to be contested 
shall be distinctly specified’ in his pleading by the 
plaintiff or defendant, as the case may be; and 
subject thereto, an averment of the performance or 
occurrence of all conditions precedent necessary 


the performance or - 
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for the case of the plaiatiff or defendant shall be 
implied in his pleadings.” 

It is said further that having regard tc 
the provisions of O. VIH, r. 2, the de- 
fendants should not be permitted to raise 
the defence as one of notice under s. 54 
as the defendant in each case did nol 
take the same in their respective writter 
statements. Order VIII, r. 2 runs as fol- 
lows : j 
“ “The defendant must raise by his pleadings all 
aoe which show the suitnot to be maintain- 
a BreA 

It is not necessary to quote the other 
part of the rule. It is argued that this 
rule is really a reproduction of O. IX, r. 14 
of the Supreme Court Rules and according 
to O. VI, r. 6, it"ddés‘away with the neces- 
sity of general averment of the perform- 
ance or occurrence of all conditions and pre 
cedents; and in support of this contention 
reliance has been placed on the desision 
of the case of Gates v. W. A. & R. 4. 
Jacobs Lid. (1) which lays down the prope- 
sition which is now embodied in O. V-_, 
r. 6 of the Code. Anexamination oz thet 
case however will show that that case is m 
authority: forthe proposition that althouga 
notice may be impliedly taken to havs 
been served where there is no such alle- 
gation in the plaint the plaintiff is reliev- 
ed from proving the service of the notice 
which is really the foundation of the l'abiL- 
ty of the defendants. ; 

It has now been settled by the decisiors 
of this court, a type of which is to be 
found in the case of Ashanullah Khan =. 
Trilochan Bagchi (2), that in order shat a 
zemindar or a superior landlord may te 
entitled to obtain decree for cesses ¿s 
against a tenure-holder or against anisa- 
kardar he must establish that there hss 
been a notice under s. 54, Cess Act. In 
other words that notice is really a condi- 
tion precedent to the tenure-holder’s or 
nishkardar’s liability or rather the founda- 
tion of his liability. ln support of this view 
a case has been placed before us from 
the Patna High Court which was also a 
case under the Cess Act where the ques- 
tion now in controversy was directly rai- 
ed. That decision is in the case of Murli 
Manohar v. Raja Nand Singh (3), wheze 
Ross, J., sitting singly held that notize 
under s. 54, Cess Act, is a condition pre- 
cedent to the liability to pay cess, A de- 
-Fendant must, the learned Judge says, if 

(1) (1920) 1 Ch D567; 89 L J Oh. 319; 123 L T 238; 
648 J 425. : 

(2) 13 O 197, 

(3) 72 Ind, Oas,-1; A I R 1924 Pat. 203... 
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he contend: non-service of such notice’ 
state this epecifically in his pleadirgs;. 
othérwise due service of the notice will be 
presumed. The circumstance which dis- 
tinguishes this case before Ross, J., from 
the present case is that in the case be-. 
fore Ross, J., the point was really taken 
before the lower Appellate Court. In the 
present cas it appears that although the. 
point «as rot raised in the pleadings, that 
is in the written statement in each of: 
these suits, the defendants raised this coa- 
tention in she course of the argumen; at, 
a late stage of the suits, and at that. 
stage the plaintiff offered to prove the 
notice which was objected to by the de-. 
fendants. The other circumstance which’ 
distinguishas these cases from the Patna 
case is tha’ these cases were tried along 
with 33 other cases in which there wag some 
evidence -ed to . show that notices 
under s. 54 were published in villages 
Dakhin Sripur and Milakhi in the month 
of Chaitra 1335 B. S., that is, after the 
period for which cess has been sued for 
in these saits, and this circumstance is 
relied on by the Subordinate Judge when 
he thought that the ends of justice will 
be met by directing a remand, There was 
no such evidence in the Patna case. The 
Subordinats Judge makes the following 
pertinent cbservation in this behalf which 
may be usefully reproduced here. He says 
this: : A 
“The ruling reported in Gan Kim Swee v, Ralli 
Bros (4) is also to the effect that cesses may- be 
recovered as they fall dua after the publication of 
such a notice, and not cesses such as fell due prior 
to such publisation. To this the plaintifi-respondent's 
Pleader repl-ss that the evidence of the publication 
of notices ucder s. 54 that was adduced related to 
those cases -nly in which such an objection has been 
raised and those cases were dismissed as the Munsif 
considered tLe evidence to be insufficient and there 
have been n> appeals in them. On the other hand 
the plaintiff 1s it appears offered to put in papers 
showing the publication of notices which were refused 
by the court >n defendant's objection and so ncthing 
is known, sc far as the plaintiffs Pleader in this 
court is advised as to how and when the notices on 
the preseat cases were published, for the lower 
Court did not consider that the plaintiff was zalled 
upon to prove this. It is further pointed out that 
it will not >e fair to have refused the plaintiff's 
documentary evidence about publication in the lower 
Court; and_t) non-suit the plaintiff hera on account 
of absence 03 evidence te prove publication of notice 
uader s. 54 here. This contention appears to be 
prima facie -easonable just as much as the contsntion 
by the learced Pleader for the appellants that once 
some evidence about the publication of such notices is 
admitted at the joint trial of a group of cases anc is re- 
jected, or is &s now) suspected to be insufficient, it will 
not be permBsible to think that fact, the more special- 
ly as the pablication of such notices is the legal 
pre-requisite to defendants being called upon to pay 
(4) 13 O B1; 131 A 60; 4 Sar, 722 (P O). i 
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any cess at all. In these circumstances for the ends 
of justice the suit must be remanded for a fresh 
trial after investigation of the question of the 
publication of notices under s. 54 and any other 
relevant issues that will arise for consideration.” 

. We are therefore of opinion that the 
Subordinate Judge has taken a correct 
view so far as the merits of the order of 
remand is concerned and we think, except 
in the two cases to which.we shall advert 
presently, the order of the Subordinate 
Judge. on the merits can be sustained. 
This brings us to the other point, namely 
that the order of the remand is bad in 
form. That is the first contention which 
has been put forward and we agree with 
the learned Advocate for the Appellant that 
that is so. The suits not having been 
decided on the preliminary point it was 
not open to the Appellate Court to send 
back these suits for determination to the 
Court of first instance, O. XLI, r. 23 not 
applying to such a case. The result is 
that except in the two revision cases to 
which we will refer presently the order 
of the Subordinate Judge directing a 
remand to the Court of first instance must 
be set aside and he is directed to deal 
with the appeals in these cases after either 
taking. such evidence on the question of 
notice under s. 54, Cess Act, and on other 
questions as he may deem expedient or 
if he so chooses by directing the Court of 
first instance to take evidence on these 
points and by asking it to send the evidence 
after recording its own findings to the 
lower Appellate Court, The lower Appellate 
Court in these cases is directed to deal with 
the further question raised before this Court, 
namely as to the liability of the defendant 
to pay cesses even if no notice had been 
served under s. 54; and the right of the 
plaintiff to get cesses at the old rate will 
also be determined by the said Court. 
The learned Subordinate Judge is also 
directed to determine as to whether notice 
under 8. 54 is a pre-requisite in each of 
these 41 cases, The lower Appellate Court 
will re-hear these cases in the light of these 
observations. Costs will abide ‘the result. 
The hearing fee of this Court is assessed 
at: one-half gold mohur, i. e., Rs. 8, for 
each of these cases. 

With regard to Civil Revision Cases 
Nos. 482 and 495 it appears that the nishkar 
lands are not situated within either the vill- 
age of Dakhin Sripur or the village of Nila- 
khi and therefore the considerations which 
justify the Subordinate Judge in thinking 
that an opportunity should be given to 
the plaintiff for establishing the publica- 
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tion of the notice in the other cases do 
not apply to these two cases. The result 
is that the order of the Subordinate Judge 
in each of these two cases is set aside and 
that of the Munsif is restored with costs 
throughout in each case. The hearing fee 
of this Court is assessed at one half gold 


mohur, that is, Rs. 8 in each case. The 
Rules are thus made aksolute. 

M. C. Ghose, J.—I agree. 

N. Order accordingly. 
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bound by mortgage decree—Mortgage suit against puisne 
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areas of new land cleared—Whether accretion— 
Burma Co-operative Societies Act (VI of 1927,— 
Arbitrator under—If can pass mortgage deeree. 

Where a Burmese husband mortgages property 
belonging to him and his wife, her interest in the 
mortgage can be bound by a mortgage decree provided 
gheis made a party to the suit. Chettyar Firm v. 
Maung Than Daing (1), relied on. 

Where in a mortgage suit the mortgagee impleaded 
as defendants certain persons of whom one was a 
puisne mortgagee: {some of the items of the suit 
property-and all defendants excepting him confessed 
judgment ; Sat 

Held, that the plaintiif was entitled, as against 
them toa mortgage decree covering the property 
which had not been mortgaged to the puisne mort- 
gagee. 

Where accretion to the original holding by clearing 
new land is considerable, the new clearing is not 
accretion within the meaning of s 70, Transfer of 
Property Act. Maung Shwe Onv.Ponniah (3), relied 
on 


A co-operative arbitrator under Burma Co-operative 
Societies Act, has no power to pass a mortgage 
decree. 


Mr. J. B. Sanyal, for the Appellant. 
Mr. Ba Si, for the Respondents. 


Judgment.—The appellant sued the 
four respondents on a mortgage which 
was executed by Maung Yanand Maung 
Tha Khin. Ma Baw ‘Thu is the wife of 
Maung Yan, and the property mortgaged 
was a piece of land belonging to Maung 
Yan and Ma Baw Thu and a house belong- 
ing to Maung Tha Khin. The Co-operative 
Society, which is defendant No.4, was 
joined asa puisne mortgagee of the land 
belonging to Maung Yan gnd Ma Ba Thi. 
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“The first three defendants confessed 
judgment. Defendant No. 4 put ina 


written statement which begins by dis- 
claiming all knowledge of the mortgage 
in favour of Tay Gyi. Paragraph 2 of the 
translation of the written statement states 
that “this defendant does not know 
whether mortgage was given to the plain- 
tiff or not.” ‘The written statement then 
goes onto say that Ma Baw Thu not be- 
ing a signatory of the mortgage deed 
should not be made a defendant, and final- 
ly, the written statement sets out 
the mortgage executed by the first 
two defendant in favour of itself. Right 
ab the: end there is the allegation 
thrown in that the suit was broughi 
against defendants Nos.1 and 2 by the plaint- 
iff in collusion with intent to prevent 
the society from realizing its debt. No 
particulars of collusion were asked for, 
nor did the court, as it should have, call 
upon defendant No. 4 to explain what it 
meant, Anissue was framed: “Whether 
the suit is a collusive and fraudulent one 
between the plaintiff on the one hand and 
defendants Nos. 1,2 and 3 onthe other in 
order to defeat the decree obtained by 
defendant No. 4 against defendant No. 1 
and three others.” 

It may be mentioned that although the 
trial Court in its judgment states that 
defendant No.4 has obtained a mortgage 
decree against Maung Yan and others, as 
a matterof fact, no decree has been passed. 
There is an award made by an arbitrator 
under the Co-operative Societies Act, and 
that is all. It should not be necessary to 
point out that a co-operative arbitrator has 
no power to pass mortgage decrees. The 
Judge directed the defendant to summon 


his witnesses for ‘February 25, and the 
plaintiff's witnesses who had already 
been cited without, of course, knowing 


what the charge against the plaintiff was, 
were examined on February 26. When the 
Chairman of the Society entered the 
witness-box he outlined a case directly 
contradictory to the case set out in the 
written statement. In the written state- 
ment he disclaimed all knowledge of the 
mortgage to Tay Gyi. In evidence his 
case was that he knew about it, but Tay 
Gyi had assured him that the mortgage 
had been paid off. In view of the fact 
that he has verified the written state- 
ment as true, this shows that U Po Thitis a 
man who is either wilfully making false 
statements or else he is man who does not 
know what the-truth is. It is astonishing 
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that the lezrned Additional District Judge’ 

appears to regard him as rather areliable 
witness. [After considering the evidence, 
his Lordship proceeded.| I agree with the 

trial Court that the payment of Tay Gyi’s 
mortgage money has not been proved and’ 
that Tay Gyiis not estopped from claiming’ 
his dues against the society. 

With regard to Ma Baw Thu and her 
interest, I am of opinion that Chettyar Firm 
v. Maung Than Daing (1) must be regarded. 
as having reinstated Ma Nyun v. Teixira: 
(2) as good law and therefore the ‘wife's. 
interest in the mortgage can be bound: 
by a mortgage decree provided she is 
made a party to the suit as she has been 
in this case. I consider that the lower 
Appellate Court was wrong in requiring fur- 
ther evidenre than has been brought for 
the proposition that Ma Baw Thu agreed 
to the mortgage andthe money was raised 
for the joint benefit of husband and wife, 
Ma Baw Thu herself states this in her 
evidence. 

With regard to the plea thats. 48, 
Registration Act, would give the society 
priority as against Tay Gyi with regard 
to Ma Baw Thus share, I consider that 
this contention’ is not good. The learned 
Judge has misquoted the section. He 
says that a registered document is to be 
preferred as against oral or non-regis- 
tered agreement. The section does not say 
this. It says that: z 
“documents duly registered under this Act.... 
shall take effect against any oral agreement or 
declaration relating to such property.” 

It says nothing about non-registered 
documents. If Maung Yan had power to 
bind Ma Bew Thu’s interest and he did 
so by registered deed, that registered dead 
has priority. So far as the question of 
accretion is concerned I think that the 
lower Appellate Court was correct. The 
case which is quotes, Maung Shwe Onv. 
Ponniah (3), has not, so far as I am 
aware, been dissented from in any publish- 
ed ruling, and when the accretion to the 
original holding by clearing new land is 
considerable, I think the new clearing is 
not an accretion within the meaning of 
s. 70, Transfer of Property Act. I 
must also point out that the Judge 
of the lower Appellate Court was quite 
incorrect, evan on his own findings in 


(1) 134 Ind. Ous. 1252; AI R 1931 Rang. 262;9R 
§24: Ind Rul. (1932) Rang. 84 (S B). 

(2) 51 Ind. Oas. 583; A LIR 1919 L B lll; OLB 
R 36; 12 Bur. L T 31 (F B). 

(3; 82 Ind. Oas 787; ALR 1923 Rang, 127; 1 Bur, 
L J 262. 
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dismissing Tay Gyi's suit completely as he 
has done. Three defendants confessed 
judgment and on their confession he was 
certainly entitled, as against them, to a 
mortgage decree covering the property 
which has not been mortgaged to defend- 
ant No. 4. | 

< Holding as I do I set aside the decree 
of the lower Appellate Court. The plain- 
tiff will get a mortgage decree on the usual 
terms against all the defendants for the 
amount claimed and costs over the paddy 
land represented by holding No. 3 of 1920- 
1921 of Peinnegwin kwin measuring 4.21 
acres only, and also against the house 
mentioned in the mortgage deed. The 
plaintiff will be entitled to add his costs 
in all courts to the mortgage money. 

NA. Decree setaside.. 


CALCUTTA HIGH COURT 
Civil Rule No. 1207 of 1932 
April 10, 1933 ` 
PEARSON, J. ` 
SATIS CHANDRA MUKHOPADHYA AND 
_ ANOTHER DEFSNDANTS— PETITIONERS 


versus > 
NUBA KRISHNA ROY CHOWDHURY 
A “AND OTHERS— OPPOSITE PARTIES 
Bengal Tenancy Act (VIII of 1885), as, 105, 105-A, 
106—Proceedings under 8. 105 instituted by landlord— 
Tenant setting up that rent is not liable to be enhanced 
—Landlord ceasing to take any further part in pro- 
ceedings —Issue as to enkancement, if to betried and 
determined. 
- Where proceedings under s, 105, Bengal Tenancy 
Act, are instituted bythe landlord and the tenants 
set up that they are not tenure-holders liable to en- 
hancement but are reiyats with mokarari status, that 
issue must under s-'105-A be tried and determined 
even though the landlord ceases to take any further 
part inthe proceedings The fact that the tenant's 
statement is filed afterthe expiry of the time allowed 
bys. 106 for a substantive application for correction of 
the Record of Rights, is not material. KH 
- ©. R.from an order of the Assisiant 
‘Settlement Officer, 24-Parganas, dated June 
6, 1932. A 
Mı. Sarat Chandra Janah, for the Peti- 
tloners. | | ; 
“Mr. Nasim Ali, for the Opposite Parties. 
Order.—In this case the opposite party 
‘instituted proceedings under s, 105, Ben- 
‘gal Tenancy Act, consequent upon the 
final publication of the Record of Rights. 
That publication took place on August 8, 
1931, according to which it appeared that 
the petitioner was liable to enhancement 
of rent. On December 4,1931, an applica- 
‘tion was made by the landlord opposite 
party under s. 105, Bengal Tenancy Act, 
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for enhancement. The petitioners as agains! 
that set up im those proceedings that they 
were not tenure-holders liable to enhance- 
ment of rent but were raiyats with moka- 
rari status. The written statement was 
filed on April 9, 1932, that is, a considera- 
ble period after the lapse of four months 
which is provided for in s, 106, Bengal 
Tenancy Act, under which the petitioners 
might have made a substantive applica- 
tion as against the entry in the Record 
of Rights had they been so advised. Now, 
on June 6, issues were settled. Issue No. 1 
raised the question whether the petitioners 
were liable to enhancement of rent and 
went onto say : Is hea mokarari raiyat in 
respect of the disputed jama? What hap- 
pened in those proceedings was that sub- 
sequently the landlords came before the 
court:saying that there were certain de- ` 
fects in their application and that they 
wished for leave to withdraw the proceed- 
ings. The court thereupon made an order 
on June 6, refusing the petition for with- 
drawal and merely dismissing the case for 
non-prosecution.- It seems that on that 
occasion objection was raised by the pe- 
titioner in which they demanded that the 
question which they had raised as regards 
their mokarari status should be gone into, 
having been raised in the issue and that 
a finding should be arrived at upon that 
issue and the suit should then be dis- 
missed. 

- The contention put forward by the op- 
posite party before me, J think, may be 
summarised thus : that if the petitioners in 
a case like the present do not take advan- 
tage of the procedure laid down in s. 106 
within the four months allowed by that 
section, then they cannot be allowed to have 
the matter decided by way of raising the 
issue in a written statement filed long 
after the four months had expired in ans- 
wer to proceedings for enhancement of rent 
brought by the landlord. The question 
really seems to me to turn on the con- 
struction of the section in the Act, in 
particular s. 105-A. Section 105-A lays 
down: 

“Where, in any proceedings for the settlement of 
rents under this part any of the following iseues 
arise: * * * * (e) Whether the tenant belongs to 
a class different from that to which he is shown 
in the Record of Rights as belonging, the Revenue 
Officer shall try and decide such issueand settle the 
rent accordingly.” 

Mr. Nasim Ali has said that that issue 
only arises for determination as a matter 
of: benefit to. the landlord, that is, if the Jand- 
of the stit there is no 
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room for any trial or decision on that is- 
sue for the benefit of the tenant. Upon 
the best consideration that I am able to 
give the matter it does seem to me thai 
the petitioners’ contention is valid and if 
they are party to a proceeding of this kind 
under which the provisions of the law allow 
them toraise an issue as to whether they 
are or are not mokarari raiyats in res 
pect of the disputed jama, that is an issua 
which the Revenue Officer shall try and de- 
cide, Even if the landlord fades away 
and refuses to go on with the suit, the 
actual result may be the same in so far 
that the proceedings are dismissed. Bui 
in the present case I think, as I say, that the 
Issue Is one which the petitioners tenants 
are entitled to have tried and determin- 
ed even though the landlord ceases to 
take any further part in the, proceedings. 
It is unnecessary to say anything else as 
to the form of the order according to what 
the finding of the court may be upon the 
issue. 

_ I think that the proper order to make 
is that the Rule should be made absolute, 
the decree should be set aside and the 
matter remitted to the Assistant Settle- 
-ment Officer for trial of the issue rais- 
ed by the defendants and subsequent de- 
termination of the proceedings according 
to law. The hearing fee in this Rule is 
assessed at one gold mohur. ` $ 

N. Rule made absolute. 





LAHORE HIGH COURT. 
Criminal Appeal No. 584 of 1933 
July 13, 1933 
BHIDE AND CURRIE, JJ. ; 
ANUP SINGH—CONYVICT—APPELLANT 
VETSUS : 
_ , EMPEROR —OrrosrTE Party. 

Criminal Procedure Code (Act V of 1898), ss. 809, 
339, 857—Trial with the aid of assessors—Omission. 
to make reference to opinion of assessors in judg- 
ment—Whether cured bys, 537—Court proceeding to 
determine complicity of approver before deciding he 
had forfeited his pardon—Trial, if vitiated—Con- 
fessional statement unduced by promise of pardon and 
not under pressure—Admissibility. . - 

Io atrial with the aid of assessors, although the 
omission of the Sessions Judge to make any refer- 
ence in the judgment to the opinion of the assessors, 
is contrary to the usual practice, it does not vitiate 
the trial and can be cured by s. 537, Criminal Pro- 
cedure Code, unless it has occasioned a failure of 
Justice. Guran Ditta v. Emperor (1), distinguish- 
ed. 

Where the accused originally stated that he con- 
feased becausehe was afraid he might be beaten. 
and got confused and thought that the murder was. 
bound tocome out and the actual statement he made 
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was clearly induced by promise of pardon, there is 
no ground for holding that the statement is inad- 
‘ missible as against him, but it is clearly admissible 
under the provisions of s, 339 (2), Criminal Procedure 
Code. i 
Where in a case the decision of the question of 
whether the approver had complied with the condi- 
tions on which the tender of pardon was made de- 
pended on the decision of the question whether -the 
statement made by him to the Magistrate or those 
made before the Committing Magistrate and the 
Seasions Court represented the true version of the 
facts, itis necessary to examine the facts of the 
case and determine the complicity of the approver 
before it could be decided that he had forfeited his 
pardon and in so doing tke Sessions Judge does not 
commit any irregularity vitiating the trial 


Mr. Bhagat Ram Puri, for the Appellant. 
Mr. Des Raj Sawhney, for the Crown. 
Currie, J.—Shiv Singh, and his wife 
Musammat Mohindar Kaur were murdered 
on the night of May 6-7th, 1932. In the 
-first information report suspicion was not 
thrown on any one, but subsequently the 
present Anup Singh; his father Ram Singh 
and one Ujagar Singh were suspected. 
Anup Singh was made an approver and 
disclosed everything when his statement 
was recorded by Rai Sahib Izzat Rai on 
May 18, 1932. Before the committing 
Magistrate, however, he denied knowing 
anything about the case -and adhered to 
this statement in the Sessions Court, al- 
leging that his previous statement had 
been obtainad by torture. The trial of Ram 
-Singh and Ujagar Singh however proceeded 
and it appears that they were convicted. 
The Public Prosecutor gave a certificate 
. under s. 338 (1), Criminal Procedure Code, 
that the approver had forfeited his 
pardon and Anup Singh was accordingly 
placed: on his trial. As his guilt is to be 
determined on the evidence on this record, 
we have nat referred to the proceedings 
of the trial of Ram Singh and Ujagar 
Singh. Ze 
Before considering the question of the 
guilt of the present appellant it will be 
convenient to dispose of two legal objec- 
tions raised by his learned Counsel. In 
“the first placa Mr.: Puri points out that the 
learned Sessions Judge has omittedto make 
any reference in his judgment to the opi- 
nion of the assessors. He argues that this 
is a material irregularity and vitiates the 
whole trial. The learned Sessions Judge 
recorded the opinion of the assessors as 
‘required’ by s. 309, Criminal Procedure 
Code. Admittedly there is no provision in 
the Gode of Criminal . Procedure which 
makes it obligatory on the court to discuss 
the opinion of the assessors in the 
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judgment or give reasons for disagreeing or 
agreeing with it. 


peror (1), in which certain principles 
regarding the treatment by the Sessions 
Court of the opinion of assessors were en- 
unciated. The published report of thai 
case is incomplete. We accordingly seni 
for the original record. We find that there 


“was no discussion of the question whether 


thé failure of the Sessions Judge to discuss 


“the opinion of the assessors was an irre- 


gularity or no. In that case eventually 
the conviction was upheld. The decision 


: therefore is of no assistance in the present 


- opinion 


case. The omission of the learned Ses- 
sions Judge to make any reference to the 
of the assessors is certainly 
contrary tothe usual practice and is to be 
regretted. It does not however, inmy opi- 


: nion, vitiate the trial but is merely an 
- omission in the judgment which can be 


1 


cured by the application of the provisions 
of s. 537, Criminal Procedure Code, unless 
it has in fact occasioned a failure of 
justice. In the present case two of the four 
assessors found against the appellant on 
all ‘points. Another held that although 
made under pressure, his original state- 
ment was correct; while the fourth was 
of opinion that the statement was made 
under pressure and that the appellant 
had not abetted the murder. As the con- 
clusions arrived at by the learned Sessions 
Judge are in accordance with the opinion 
of the majority of the assessors, his failure 
to refer to their opinion cannot be said to 
have caused any failure of justice. 
Secondly, Mr. Puri argued that the 
learned Sessions Judge has not complied 


-with the provisions of s. 339-A, Criminal 


Procedure Code. Admittedly the learned 
Sessions Judge has complied with the 


- provisions of cl. (1) of that section which 


provides that the accused shall be asked 
whether he pleads that he has com- 
plied with the conditions on which the 
tender of pardon was made. Clause (2) prc- 


vides that 
‘if the accused does so plead, the court shall re- 
cord the plea and proceed with the trial and... 


“the court with the aid of the assessors shal]... 


find whether or not the accused has complied with 
the conditions of the pardon, and if it is found 


_that he has so complied, the court shall, not with- 


standing anything contained in thisCode, pass judg- 
ment of acquittal.” 
Mr. Puri contends that the learned Ses- 


‘sions Judge has failed to comply with 


these: provisions. According to him the 
~ (1) 48 P R 1905 Or.; 3 Or. L J 132. 
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The only authority . 
cited on the subject is Guran Ditta v. Em- 


. Emperor (7). 
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question of whether the approver had for- 
feited the pardon had to be decided defi- 
nitely before the question of his guilt could 
be discussed. In this connection he cited 
various rulings. Sashi Rajbunshi v. Em- 
peror (2), Emperor v, Kadu (3) and In re 
Aligiriswami Naicken (4), were based on 
the provisions of s. 339 asit stood before 
-it was amended in 1923 when s. 339-A, 
Criminal Procedure Code, was also added. 
“These rulings therefore are not in point 
as s. 339-A definitely provides that after 
recording the accused’s plea that he has 
complied with the conditions on which the 
tender of pardon was made to him, the 
court shall proceed with the trial. Three 
decisions subsequent to the amendment of 
1923 have been cited: Ali v. Emperor (9), 
Ram Nathv. Emperor (6) and Itwiri v. 
In the last casein the Ses- 
sions Court no plea was recorded as to 
whether the accused pleaded that he had 
complied with the conditions on which ‘the 
tender of pardon was made. ‘The trial was 
therefore held to be vitiated owing to the 
failure to record the plea, the learned 
Judge following Ali v. Emperor (5). As 
already noted however in the present case 
“the plea was duly recorded. in his judg- 
-ment the learned Sessions Judge has come 
to a definite finding that the approver 
has failed to comply with  condi- 
tions on which the tender of pardon was 
made. He has to some extent caused 
confusion by inverting the order of issues. 
He remarks: The questions for considera- 
tion therefore are: (1) Whether the ac- 
cused is guilty of the offence charged and 
(2) If so, whether he has complied with 
the conditions on which the pardon was 
given to him, and is therefore entitled, 
whether guilty or not, to an acquittal. 
Had he placed the second question first, 
there could have been no objection to the 
form of his judgment. 

In the present case the decision of the 
question of whether the approver had com- 
plied with the conditions on which the 
tender of pardon was made depended on 
the decision of the question whether the 
statement made by him to the Magistrate 

(2) 26 Ind. Cas. 57; 16 Or. L J 65; 19 O W N 295; 
420 r56 

(3) 31 P R 1904; 21 Or. L J 1082 

(4) 5 Ind. Cas, 831; 11 Cr. L J 
L T 121; (1910) M W N 5. l 

84 Ind. Cas. 6l; A IR 1925 Lah. 15; 5 Lah. 

379; 26 Or. L J 237. 
(6) 108 Ind. Cas 514; AIR 1928 Lah. 320; 9 Lah. 
608: 29 P L R 165; 29 Or. L J413; 10A I Cr R 76. 


(7) 116 Ind. Cas.64; A IR1929 Oudh 256; 6 O W 
"N 312; 300r L J 559. 


"234; 88 M 514; TM 
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or those made before the committing Magis- 
trate and the Sessions Court represent- 
ed the true version of the facts. It was 
necessary therefore to examine the facte 
of the case and determine the complicity oz 
the approver before it could be decidec 
that he had forfeited his pardon. I am 
therefore of opinion that the learned Ses- 
sions Judge has not committed any ir- 
regularity which would vitiate the trial. 
To turn now to the facts of the case 
Tn his statement as recorded” by Rai Sahit 
Izzat Rai (Bx. P. A.) (p. 4), he detatlec 
the enmity between his father and himsel: 
on one side and his uncle and Shiv Singk 
on the other. He described how, while or 
a visit to his father-in-law in the Hoshiar- 
pur District, he got into touch with Ujagar 
Singh who agreed to join in committing 
the murder, He accordingly returned witk 
him. Shiv Singh, however, was ther 
sleeping at the house of Sohan Singh, his 
brother. Accordingly Ujagar Singh was 
sent away to stop at Amritsar until € 
favourable opportunity occurred. Wher 
Shiv Singh, took to sleeping at his owr 
house again Ujagar Singh was sent for. 
The approver stated that while his father 
and Ujagar Singh went up tothe chaubare 
on the roof of the havelt and murdered Shiv 
Singh and his wife, he was left below ir 
the lane to keep watch. Hearing foot-steps 
he bolted and stood behind the wall anc 
as he and the murderers emerged, they 
encountered Jhanda, (P. W. No. 6), whe 
had called out to Shiv Singh. Ujagar 
Singh seized him by the throat and threat- 
ened to kill him, but Ram Singh interven- 
ed and Jhanda was allowed to goon pro- 
mising to keep silence. In the course of 
his statement before Rai Sahib Izzat Rai he 
stated that he was very much confused 
and could not conceal the facts. He thought 
he would be beaten and was afraid of 
this and also had an idea that murder 
must be out. He accordingly revealed the 
facts to the Sub-Inspector. Subsequent- 
ly the Police talked to him about the tender 
of pardon and he accepted the offer. 
Mr. Puri has argued on the strength of this 
that the appellant's statement as an ap- 
prover was obtained under pressure and 
therefore is inadmissible, citing in this 
connection certain remarks that occurred in 
Ram Nath v. Emperor (6). In that case it 
was held that the statement was obtained 
under pressure. In the present case how- 
ever there is no ground for holding that 
pressure was exerted. The appellant 
himself originally stated that he confessed 
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because he was afraid he might be beaten 
and got canfused and thought that she 


murder wes bound to come out. The 
actual statement he made was clearly 
induced by promise of pardon. I am, 


therefore of opinion that there is no ground 
for holding that the statement is inadmis- 
sible as against him. Itis clearly admis- 
sible under the provisions of s. 339 (2), 
Criminal Procedure Code. 4 

To corroborate the statement made by 
the appellant as an approver, Jhanda (P. 
W. No. 6), Kasar Mal, (P. W. No.7) and 
Ibrahim, (P. W. No. 10), have been produc- 
ed. [His Lordship discussed the evidence, 
and holding that the guilt of the accus- 
ed was established proceeded]. By resil- 
ing from his statement he has forfeited his 
pardon anc his conviction under s. 302, 
Penal Codz, must be maintained. As 
regards the question of sentence, Mr. Puri 
has argued that the circumstances are such 
that the extreme penalty should not he 
exacted. The age of the appellant is given 
in the judgment as 23 though Counsel sug- 
gests that it is really only about 21. Apart 
from that he urges that he was really 
acting under the influeuce of his father 
and that it was only natural that he should 
resile from his stasement: owing to a 
disinclination to give evidence against his 
parent. Having regard to the. circumst- 
ances of tha case and the fact that the 
appellant’s statement must be accepted 
that he took no part in the actual murder, 
but merely stood on guard as 2e has said, 
I think that there is no need to inflict the 
extreme penalty. I would therefore com- 
mute the sentence to one of transportation 
for life. Pe - 

Bhide; J.—I agree. 

N. Sentence commuted, - 





LAHORE HIGH COURT 
First Civil Appeal No. 2238 of 1928 
June 10, 1933 
SHADI Lai, C. J., AND ABDUL QADIR, J. 
TULSI RAM AND ANOTHER - DEFENDANTS— 
APPELLANTS 
Versus 
RADHA KISHEN AND ANOTHER— 
DEFENDANTS —RESFON DENTS. Í 
Mortgage—Subrogation—Principles of—Sale of 
property subject to two mortgages—Bulk of the price 
retained by verdeeto pay off mortgages —Pay ment of 
first mortgage—Whether entitles him toset it up 
against claim of second mortgagee. 


Jf a person purchases property subject to two 
prior rioigages and the bulk of the price is retained 


~ for the Appellants. 
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by him for their discharge, his payment of the first 
mortgage would not entitle him to set up that mort- 
gage as a shield against the claim of the second 


mortgagee, inasmuch as payment by him was really- 


a payment of the mortgagor, The doctrine of subroga- 
tion rests on the presumed intention to keep alive the 
first mortgage as a shield against the puiene incum- 
brancer, but that presumption must be deemed tobe 
rebutted when the purchase in questicn contemplates 
the discharge of the puisne incumbrancer by payment 
out of the purchaee money. The doctrine of subroga- 
tion being based on equitable principles, cannot be 
availed of by a person who has not performed his 
- own obligation, 


Messrs. J. G. Sethi and Kahan Chand, 

Messrs, Mehar Chand Mahajan, Dev Raj 
Sawhney and Janki Nati Wasir, for the 
Respondents. 

Shaai Lal, C. J.—On April 8, 1924, Sita 
Ram mutgaged five shops and two residen- 
tial houses to Tirath Ram for Rs. 35,265 
odd; and promised to pay interesi at 8 annas 
per ceni. per mensem for four months and 
23 days on Rs. 30,000, and in the event of 
default, at 12 annas per cent. per mensem 
on the entire mortgage money. On July 
24, 1925, Sita Ram mortgaged to the plaint- 
iff firm Radha  Kishen-Mohan Lal, the 
equity of redemption in the aforesaid mort- 
gaged property and also a kothi for 
Rs. 10,000; and stipulated to pay interest 
at 10 annas per cent. per mensem for one 
year and, thereafter, at 12 annas per cent. 
per mensem. It appears that Sita Ram was 
anxious to discharge his mortgage debis, 
and in March, 1926, he sold the entire 

“mortgaged property with the exception of the 
kothi, to the contesting defendants Tulsi Ram- 
Ram Rattan for Rs, 51,000." 

Of the sale consideration only Rs. 2,500 
were paid tothe vendor, and the balance, 
namely, Rs. 48,500 remained in deposit 
with the veudees who were to pay Rs. 3,8500 
or less to the first mortgagee within six 
months, and Rs. 10,000 to the second mort- 
gagees at the time of the registration of 
the sale deed. The vendees did not how- 
ever pay either of the mortgagees the 
money which was kept in deposit with 
them, with the result that the first mortgagee 
brought an action for the recovery of the 
debt dueto him and obtained a prelimi- 
nary decree for sale which developed into a 
final decree on April 19,1927. It appears 
that tosatisfy this decree the vendees had 
to pay altogether Rs. 49,172 14-9 to the 
first mortgagee. 

The present action has been brought by 
the puisne mortgagees who claim to re- 
cover from the mortgaged property the 
money due to them on the basis of their 
mortgage. Thevendees, who are in posses- 
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sion -of all the parcels of the mortgaged 
premises, except the kothi, seek to use the 
first mortgage, which they claim io have 
redeemed by satisfying the final decree in 
favour of the first mortgagee, as a shield 
against the puisne mortgagees. Now, the 
doctrine of subrogation, upon which reli- 
ance has been placed, proceeds upon princi- 
ples ofequity and cannot be availed of by 
a person who has nol performed his own 
obligation. It is clear that the purchasers 
obtained from the date of the sale 
possession of the entire property except 
two small rooms, but they had paid 
only Rs. 2,500 out of the sale price. It was. 
clearly contemplated that both the mort- 
gage debtsshould be discharged out of ihe 
money retained by them, but they avoided 
payment by putting forward untenable 
excuses. It is contended that the money 
left in deposit with them was not sufficient 
to satisfy the claims of both the mortgagees, 
but the evidence of the mortgagor Lala Sita 
Ram shows that the first mortgagee Lala 
Tirath Ram had agreed to relinquish his 
claim on receiving within six months 
Rs. 45,000 with interest thereon for that 
period. Thedeposition of the mortgagee, 
as recorded in the English Record, is not 
clear on the point, but the trial Judge, 
yee himself recorded the evidence, states 
that: 


“There is a clear evidence of Lala Tirath Ram, 
the prior mortgagee, that if Rs, 35,000 had been paid 
to him with interest within six months of the 
saledeed, his mortgage would have been re- 
deemed.” 


The calculations made by the learned 
Judge show that the money deposited with 
the purchasers was sufficient to discharge 
both the morigages, and they alone are 10 
blame, if, owing to their delay, the debt on 
the first mortgage swelled to a large 
amount, and the second mortgage still 
remeins unredeemed. If aperson purchas- 
es property subject to two prior mortgages 
and the bulk of the price is retained by him 
for their discharge, hispayment of the first 
mortgage would not entitle him to set up 
that mortgage as a shield against the claim 
of the second mortgagee, inasmuch as pay- 
ment by him was really a paymentof the 
mortgagor. 

Moreover, the doctrine of subrogation 
rests on ihe presumed intention to keep 
alive the first morigage as a shield against 
the puisneincumbrancer, but that presum- 
tion must be deemed to be rebutted when 
the purchase in question contemplates the 
discharge of the puisne incumbrancer by 
payment out of the purchase money. The 
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result is that neither on general principles 


nor on the facts of this case are the pw-_ 
chasers entitled toinvoke the rule of subro-" 
gation. The only other point urged by the ` 


Jearned Counsel for the appellants is that 
the puisne mortgagees should first proceed 
against the koth, which is one of th: prop- 
erties included in their mortgage, but ex- 
cluded from the sale. It is contended that 
they should realize the debt firs. fram 
the kothi, and the balance from 
the other mortgaged properties. 
The mortgagees have a right to procead 
against whatever property they choose, and 
vendees who are themselves responsible for 
this litigation, are not entitled to ask them 
to proceed against the kotht in question in 
the first instance. There is no valid reason 
why the mortgagees should be hampered in 
recovering their debt by any restriction. 
© There is no force in either ofthe points 
raised on behalf of the appellants. The 
appeal accordingly fails and is dismissed 
with costs. 

Abdul Qadir, J.—I agree. 

N. Appeal dismissed. ` 


PESHAWAR JUDICIAL COMMIS- 

SIONER'S COURT 

First Civil Appeal No. 49/26 of 1933 

July 22, 1933 
SAADUDDIN, A. J. O. 
GANPAT RAT AND ANOTHER 
— JUDGMENT-DEBTORS—APPSLLANTS 
versus 
Firm WISANDA RAM MUKAND 
LAL, BANNU —Decris-HOLDEKS 


— RESPONDENTS 

Civil Procedure Code (ActV of 1908),.0 XXI, 
rr. 22, 66, 90—Failure to issue notice under r, 22— 
Whether renders execution void—Issue of notice 
under r.66—Failure of legal representative to comply 
with notice—Whether operates as estoppel—Execution 
—Award creating mortgage-—Provision to reccver 
money by execution on default to pay—Decree on 
award, if a mortgage decree. 

In acase where notice under O.XXI, r 22, Civil 
Procedure Code, had not been issued, and the omis- 
sion was due notto the fact that sub-r. (2) of the 
rule had been applied, but to the fact that notice 
was not asked for, a- sale heldin execution is void 
and not merely voidable as against the persor to 
whom notice should have been issued but was not 
issued. If it is only by issue of notice underr. 22 
that anexecuting Court acquires jurisdiction cver 
the legal representatives, the absence of such notice 
makes all the proceedings quorum non-judice and the 
mere fact thata notice under r. 65 has been issued 
and has not been complied with by the legal repre- 
sentatives, would not estop them, nor wauld 
it remedy the original defect of jurisdiction. 
Raghunath Das v. Sundar Das (1), followed Kora 
Lal v. Punjab National Bank Lid (5}, dissected 
from: Mohamed Zaman v. Sher Mohamad (3) and 
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“Raja Gopala Aiyar v. Ramanuja Chariar (4), relied 


on. a 
Where an award, inaccordance with which a decree 
was pissed, created a mortgage for a definite period 
and provided thet on failure to pay within six 


~ months, the decree-holder could recoyer the money 


in executiom from the mortgaged property : = 

Held, that the decree could not be construed as 
mortgage dezree, Raghunath Das v. Sundar Das (1) 
and Bang nlehdi Begam v Rasul Begam (2), refer- 
red to n 

F. C. A. from an order of the Senior Sub- 
Judge, Bannu, dated February 17, 1933. 

Kazi Mir Ahmad Khan K. 94, for the.’ 
Appellants. teria 

Lala Ram Labhayya and Mr.Tek Chand; 
for ihe Respondents. 

Order. - Decree was passed against Das 
Ram himself and the first execution was 
also taken out against him. Fle then died 
and in the second petition his two sons 
were substituted as his legal represen- 
iatives. As the second execution was 
within two years of the date of the order 
on the first, no notice was served on the 
sons but forthwith attachment process was 
issued addressed to them. Order XXI, r. 22 
makes tke issue of notice on the legal 


_ representatives obligatory. It is a question 


which has been apparently answered in 
the affirmative by their Lordships of the 
Privy Conneil in Raghunath Das v. Sundar 
Das (1) that itis the issue of this notice 
which empowers the execution Court to 
assume jurisdiction over the legal represeh> 
tatives, and its omission leaves the court 
without any jurisdiction at all rendering 
all further proceedings taken as void. The 
attachment notice which was in effect a pro- 
hibitory order was served on one son only 
viz., Chiman Ram, but the notice issued 
under O. XXI, r. 66, Civil Procedure Code, 
was served on both and they both defaulted, 
If these notices are to be taken as 
equivalent to a notice required by r. 22 
the appellants by defaulting have lost an 
opportunity which cannot recur now. But 
if the ruling of their Lordships is to be 
strictly construed, these subsequent notices 
were without jurisdiction and therefore are of 
no avail. Notice may issue to respondent. 

Judgment.—Ths facts of the case are 
given in the order dated June 9, 1933 and 
need not be reproduced here. The learned 
Counsel for respondent has raised a prelimi- 
nary point which must be cleared before 
the actual issue is considered. The decree 
which is now under execution was passed 


(1) 24 Ind Oas. 304; A I R191i P O 129,411 A 
Qi; 42 O72; 18 C WN 1058; 1 L W507; 27ML J 
150; 16 M L T353; (ISIM W N 747; 18 Bom. L 
R8i4; 20C LJ 555,13 A L J154 (P 0). 
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on the basis of an award. The award 
created a mortgage for a definite period 
and provided tha in case of failure to pay 
within six- months, the decree holder would 
be entitled to recover the money by execu- 
tion proceedings from the mortgaged 
property. Now respondent's Counsel wishes 
me to take this decree as a mortgage 
decree .and as such he says that 
O. XXI, r. 22, would not apply in- 
asmuch as the court had clear jurisdiction 
över. the property by virtue of decree and 
not by virtue of any execution proceedings. 
‘In support of his argument he has relied 
on an Oudh case reported as Kaniz Mehdi 
Begam v. Rasul Beyam (2). In this case the 
learned Judicial Commissioners distingu- 
ished Privy Council caselof Raghunath Das v. 
Sundar Das (1) on the ground that there 
it was a money decree which was under 
execution and that in the case of. money 
decree the court acquired jurisdiction over 
a party substituted as a legal representa- 
tive only by issue of notice under O. XXI, 
r. 22. The Bench of this court had a 
similar decree to interpret the other day and 
it came to the conclusion that such a decree 
was only a declaratory decree and not a 
decree of which execution could be taken 
out. There may be some distinguishing 
“features about the present case, but in any 
‘ease as this question has not been raised 
before me, I need not take it up suo motu. 
Suffice it to say for the present purposes 
that I am unable to read it as a mortgage 
decree. Consequently the preliminary 
objection fails and is hereby overruled. 
The real question at issue is whether the 
failure to issue notice under O. XXI, r. 22, 
to the legal representativesjof the judgment- 
debtor is or is not a fatal defect to the 
execution proceedings. The ruling of their 
Lordships of the Privy Oouncil was 
distinguished by some courts on the ground 
that it was given under the Code of 1882 
where no provision corresponding to cl. (2), 
r. 22, existed. This however is not a point 
which can affect the authority of their 
‘Lordships’ pronouncement. As observed by 
the Calcutta High Court, their Lordships’ 
ruling covers not only the cases which 
arose under the Code of 1882 but also those 
which have to be decided under the 
present Code. Precisely the same was the 
view taken by this Bench in Mohamed 
Zaman v. Sher Mahomed (8). A Full 
Bench of the Madras High Court in Raja 


(2) 48 Ind. Cas. 39; ALR 1918 Oudh 379; 50 L 
551, 
(3) 36 J R 2. 
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Gopala Aiyar v. Ramanunjachariar (4) also 
came to the same conclusion and had to 
lay it down that in a case where notice 
‘under O. XXI, r. 22, Civil Procedure Code, 
had not been issued, and the omission was 
due not to the fact that sub-r. (2) of the 
rule had been applied, but to the fact 
that notice was not asked for, a sale held 
in execution was void and not merely 
voidable as against the person to whom 
notice should have been issued but was 
not issued. In view of this opinion of the 
various High Courts as well as the Bench 
of this court, I am unable to assent to 
the proposition laid down by Shadi Lal, C.J., 
in Kora Lal v. Punjab National Bank Ltd., 
(5). If it is only by issue of notice under 
T. 22 that an executing Court acquires 
jurisdiction over the legal representatives, 
the absence of such notice makes all the 
proceedings quorum non-judice and the 
mere fact that a notice under r. 66 has 
been issued and has not been complied 
with by the legal representatives, would 
not estop them, nor would it remedy the 
original defect of jurisdiction. In fact 
this notice under r. 66 according to law 
as laid down by their Lordships of the 
Privy Council would by itself be without 
jurisdiction, and therefore of no valdity 
whatsoever, much less it would have the 
effect of estopping the legal represen- 
taives from. raising the objection later 
on. 
My attention has- been drawn to the 
amendment of r. 90 effected by this court 
and on the authority of Bamunandan 
Parshad v. United Refineries, Burma Ltd., 
(6), it has been urged that the provisions 
of r. 22, are for the benefit of the legal re- 
presentatives and that if in spite of the 
knowledge they fail to take action and 
bring it to the notice of the court that 
execution proceedings without notice to 
them were of no validity, they would be 
débarred from questioning the sale later on 
under r. 90. In my opinion this argument 
is not well founded. If a person is a 
party to proceedings and he is given 
certain rights on the basis of which he 
could object to the execution proceedings 
and he fails to take advantage of those 
rights, of course, he would be debarred from 
questioning the sale later on, but so long as 
notice is not issued under r. 22 against the 


(4) 80 Ind. Cas. 92; AI R 1924 Mad. 431: 47 M 
288; 46 ML J 104; 19 L W 179; (1924) M WN 182; 
34 M LT 37(F B). 

5) A I R 1921 Lah. 384; 5 Lah. L J 67. 

6) 143 Ind Oas. 299; A TR 1933 Rang. 
79; Ind. Rul. (1933) Rang. 57, : 
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legal representatives, they are not partiesin 
the eye of the law tothe legal proceedings 
and the court has no jurisdiction over then. 


Consequently it would be a contradiction’ 


in terms to say that though they are rot 
parties to the execution proceedings, still 
because they have failed to take action 
when notice under r. 66 was issued to 
them, they are debarred from ques.ioning 
tne validity of the sale. In other words, 
it would convert the sale into a vuidable 
and not a void sale, and this is going direcsly 
against the ruling of their Lordships of the 
Privy Council. For the reasons given 
above I accept this appeal with costs and 
set aside the order dated February 17, 1933. 
The result is that the sale which was con- 
firmed therein is held as void. Pleader’s 
fee Rs. 33. 
N. Appeal accepted. 


3 
LAHORE HIGH COURT 
Second Civil Appeal No. 899 of 1923 
November 24, 1932 
ADDISON AND AGHA HAIDER, JJ. 
IDU AND OTHERS PLAINTIFFS — APPELLANTS 
Versus | 
- KANWAR AND OTHERS— DEFENDANTS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0O. VII, 
r. l4, O. XIII, r, 1(2)—Document produced at ate 
stage—Rejection by trial Court—Discretion of trial 
Court—Interference by High Court—Propriety of. 

Where the trial Court rejects a document pro- 
duced at a late stage in exercise of its discretion 
the High Oourt cannot interfere with the exercise 
of the discretion of the court below unless it is 
satisfied that the discretion has been exercBed 
capriciously, in an arbitrary manner and contrary to 
well-recognised judicial principles, 


S.C. A. from the decree of the District 
Judge, Ambala, dated December 13, 1927. 

Mr. Barkat Ali, for the Appellants. 

Messrs. Mohammed Amin and Akbar Ali, 
for the Respondents. 

Agha Haider, J.—This appeal arises 
out or a suit for a declaration that the plaiat- 


iffs are entitled to 17 out of 25 shares in a 
certain shamilat land. Both the couzts 
below have dismissed the plaintifs’ 


suit. They have come up to this court in 
second appeal. 


Certain partition proceedings were 
pending in the Revenue Courts and as the 
point regarding the extent of the plaintifs’ 
share in the shamilat was raised the Reverue 
Court referred the plaintiffs to the Oivil 
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Court. Hence the present suit. Thrse of 
the defendants namely Maluk or Malak son 
of Wazir, Arju and Imam-ud-Din at an 
early stage of the case entered into a com- 
promise with the plaintiffs giving up their 
share and agreeing thatthe suit may be 
decreed against them. The trial Court did 
not notice this point. The learned Judge of 
the lower Appellate Court, however, has 
observed in his judgment that as the plaint- 
iffs did not place any proper materials by 
way of evidence on the record, they were 
not entitled to a declaration as the chares 
of Maluk or Malak, Arju and Imam-ud- 
Din could not be speci*ed. In my judgment 
a declaration could be granted to the plaint- 
iffs inrespect of theshares whatever they 
were of these three persons. As already 
mentioned the matter is pending in the 
Revenue Court and the Civil Court iss:mply 
asked to give a declarationto the plaintiffs. 
If the declaration is granted to the plaint- 
iffs in respect of the interests of the 
‘three defendant,s the plaintiffs can go back 
to the Revenue Court and ask the Revenue 
“Officer to give effect to the said declaration 
by allotting the plaintiffs the fractional . 
shares of these three parties. And when 
proper materials are placed before the 
Revenue Officer I have no reason to doubt 
that he would be able to grant the plaintiffs 
proper relief. I would therefore grant the 
declaration to the plaintiffs in respect ofthe 
shares of Maluk or Malak Arju and Inam- 
ud-Din whatever may be their extent and 
allow the plaintiffs’ appeal in respect of 
those shares, 

Mr. Barkat Ali on behalf of the appel- 
lants has asked us to revise the findings of 
“the two courts below in the matters of reject- 
ing the copy of a certain wajib-ul arz 
which his clients wanted to produce. 
November 25,1926 was fixed by the trial 
Judge for the plaintiffs to produce certain 
copies of the Revenue Records. On 
November 25 and December 4, 1926, sum- 
mons were scrutinised and December 13, 
1926, was fixed for recording the evidence, 
The plaintiffs did nothing either on 
November 25 or on December 13, 1926, 
There were certain pour-parlers for com- 
promising the wholesuit. But these proved 
abortive and at the request of the parties 
the court adjourned the case till J anurary 
31, .927. It was on this date that the plaint- 
iffs came into court and asked for permis- 
sion to file the copy of a certain wajib-ul- 
arz, The trial Judge held that since the 
plaintifis had not filed this copy on the 
proper date the court could not receive: it 
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in evidence it was produced toc late. The 
learned Judge of the lower Appellate Court 
has recorded his reasons and has, in conclu- 
sion, agreed with the order cf the trial 
Judge in refusing to admit the copy of the 
wajib-ul-arz in evidence. Mr. Barkat Ali 
has argued that the courts belcw were in 
error, and that the copy should have been 
admitted although it was prcduced at a 
late stage. He further stated thatthe other 
side could have been easily concpensated in 
the matter of costs. Iam not prepared to 
accept this contention. It wes conceded 
by Mr. Barkat Ali that the aczeptence or 
rejection of the copy in the present case was 
a matter entirely within the discretion of the 
court. This being so, this ccurt cannot 
interfere with the exercise of the discre- 
tion of the courts below unless itis satis- 
fied that the discretion has been exercised 
capriciously,in an arbitrary manner and 
contrary to well-recognised judicial princi- 
ples. Mr. Barkat Ali hasfailec to criticise 
the procedure adopted by the courts below 
onthe grounds indicated abovs. I would 
therefore, refuse to interfere with the dis- 
cretion exercised by the courts below as in 
my judgment, they were perfectly justified 
on the materials before them in passing 
the order refusing to admit the copy of 
the wajib-ul-arz in question :n evidence 
after the proper date had expirec. 

The result therefore is that the appeal is 
allowed in respect of the shares of Malak, 
Arju and Imam-ud-Din and a Gecleration is 
granted to the plaintiffs in respect of their 
shares. These three persons heve not put 
in appearance in this court alshough they 
were duly -served. The appellants shall 
pay the costs of the contesting respon- 


dents. In otherrespects the aDpeal stands 
dismissed. 

Addison, J.—I agree. 

N. Appeal dismissed, 
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ALLAHABAD HIGH COURT 
Criminal Reference No. 84C of 1932 
September 7, 1933 
SULAIMAN, C. J., AND Kwa, J. 
EMPEROR— REFERE 
VETSUS 

CHANDAI—Accusap 

Railways Act (IX of 1890), s. 122—Tests for de- 
termining if entry is unlawful—Acitonable trespass 
—Unlawful entry, what_constitutes—Untry not for 
committing any offence—Whether punishable, 

If a person enters upon the Railway premises in 
contravention of the- provisions of any statute, or of 
any rule made in exercise of statutcry powers the 
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entry would undoubtedly be “unlawful” within th 
meaning of s. 122, Railways Act. Ifthe entry con 
stitutes an actionable trespass, it would also be 
“unlawful” within the meaning of s. 122 An entry 
upon Railway premises may be held to be unlawful 
if it constitutes an actionable trespass. His entry 
will not become ‘‘unlawful” merely because he subse- 
quently did something which was not an offence but 
which was understood to be prohibited by the Railway 
Authority, 

Any entry upon the property without the permis- 
sion, express or implied, of the owner or occupier 
would constitute an actionable trespass and any such 
entry would amount to an unlawful entry within the 
meaning of s.i22. But where there is implied per- 
mission to enter upon the property, the entry is 
not unlawful Mewa Lal Jha v. Emperor (|), not 
approvel Mohan Malik v Emperor (2) and L. S. 
Durrellv Kumud Kant {Chakraberty (3), approved. 
[p. 656, col. 2.] 

A licensed porter was dismissed for having absented 
himself fora period without leave. Subsequently a 
Railway Official saw him at the station-platform 
carrying & passenger's luggage without wearing any 
badge and handed him over to a Policeman charging 
him with an offence under e. 122, Railway Act: 

Held, that ashe could not be held to be a trespasser 
upon the platform, no offence was established against 


1m, 

Cr. Ref. made by the Sessions Judge, 
Allahabad, dated November 1, 1932. 

Messrs. Gopi Nath Kunzru and Madan 
Mohan Lal, for the Accused. 

Mr. R.C. Ghatak, for the Opposite Party. 

The Assistant Government Advocate, for 
the Crown. 

Judgment.—tThis is a reference by the 
learned Sessions Judge of Allahabad recom- 
mending that the conviction of one Chandai 
under s. 122 of the Indian. Railways Act, 
1890, be set aside. | 

Chandai used to work asa licensed porter 
at the Allahabad Railway Station. In 
accordance with an agreement between Mr, 
Sealey and the Railway Administration, the 
former used to supply a sufficient number 
of coolies for carrying passengers’ luggage 
and doing other railway work. Every cooly 
engaged by Mr. Sealey had to wear a number- 
ed badge toshow that he was licensed to work 
at the Railway Station and it- was under- 
stood that none but licensed coolies would 
be permitted to work as porters. On Sep- 
tember 29, 1931, Chandai absented himself 
from duty without permission and remained 
absent for a month. Mr. Sealey dismissed 
him for having ahsented himself without 
obtaining any leave and refused to enrol 
him onhis return. On December 5 or 6, 
1931, Mr. Reiley, a Railway Official, saw 
Chandai at the station platform carrying 
a passenger's luggage without wearing any 
badge and, therefore, handed him over to 
a Policeman charging him with an offence 
under s. 122 of the Indian, Railways Act. 
His defence was that he: had entered the 
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platform only for the purpose of obtaining 
the return of his badge, which Mr. Sealy 
had hitherto refused to return. 

The trial Court found that the accusad 
had entered the platform for the purpcse 
of working as a porter for hire withcut 
license and as the Railway Authority did 
not permil him to do this work without a 
license, he had entered the platform ‘“t- 
lawfully” within the meaning of s. 122 of 
the Indian Railways Act. The learnsd 
Sessions Judge held that the expressin 
“unlawful entry” as used in s. 122 can 
refer only to an entry for the purpose of 
committing some offence or in contravention 
of some definite provision of law and as 
none of those elements were present in 
this case, the accused had been wrongly 
convicted. 

Section 122, sub-s. (1) of the Indian 
Railways Act, runs as follows :— 


“Ifa person unlawfully enters upon a Railway, he 
shall be punished with a fine which may extend to 
Rs. 20.” 


The question for our consideration is the 
meaning of the word “unlawfully.” 

In our opinion, the intention of the pereon 
who enters upon railway must be left cut 
of account. If he enters the Railway pre- 
mises lawfully, that is, with the permiss-cn 
of the Railway Authority, he does not, in cur 
view, commit any offence under s. 122 merely 
because he entered the premises with ihe 
intention of committing some offence, al- 
though he might be guilty of criminal tres- 
pass. In the present case there isnot even 
a finding that the accused intended to com- 
mit an offence. 


Ifa person enters upon the Railway pre- 
mises in contravention of the provisions of 
any Statute, or of any rule made in exercise 
of statutory powers, we think that the 
entry would undoubtedly be “unlawful” 
within the meaning of s. 122. If the meen- 
ing of “unlawful” were restricted to eniry 
in contravention of some statute or statutory 
rule, then s. 122 would seem superfluoas. 
If the entry is expressly prohibited by a 
Statute or statutory rule, it is hardly pos- 
sible that a breach of the prohibition should 
not be made punishable by the statute or 
statutory rule, and therefore there would be 
no point in having the entry made also 
punishable under s. 122. In our opinion 
the expression “unlawfully” must be given 
a wider meaning. We think that if the 
entry constitutes an actionable trespass it 
would also be “unlawful” within the mean- 
ing of s. 122. We think the word “unlew- 
ful” has practically the same meaning as 
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“illegal” and it is worth noting that the 
word “illegal” “is defined in the Indian Penal 
Code, s. 43, as follows: “The word 
‘illegal is applicable to everything which is 
an offence or which is prohibited by law or 
which furnishes ground for civil action. 
We thinkit would be reasonable to inter- 
pret the ward ‘illegal’ ins. 122 as includ- 
ing ‘actionable’, In other words, an entry 
upon Railway premises may be held to be 
unlawful if it constitutes an actionable 
trespass. 

As the Railway premises are the pro- 
perty of the Secretary of State and are in 
the possession and under the control of the 
Railway Authority we think that any entry 
byamember of the public upon Railway 
premises would constitute an actionable 
trespass, unless such entry is permitted by 
the Railway Authority, expressly or by 
implication. At some Railway platforms 
the general public are excluded and only 
passengers are admitted who hold tickets. 
At some stations, platform tickets are 
issued for those who wish to enter the 
platform for purposes other than travelling 
by the train, and no member of the general 
public is admitted without the passenger's 
ticket or a platform ticket. In sucha case 
it might wll be held that a member of 
the general public was prohibited from 
entering the platform without atticket, and 
if he did so his entry would constitute an 
actionableirespass, and would therefore 
amount to an unlawful entry under s. 122. 
At other etations, however, members cf the 
public are freely admitted to the platform 
although they are not travelling and do 
not possess any tickets. In the present it 
isnot alleged that there was any barrier 


-leading to the platform, or that entry to 


the platform was permitted only to ticket- 
holders. On behalf of the Railway Autho-. 
rity we heve been referred to a certain 
Rule No. 9 at p. 123 of the Time Table 


-of the East Indian Railway from Septem- 


ber 1931. This rule comes under the 
heading “General information, Rules and 
Regulations concerning passengers,” and 
runs as follows, so far as is relevant to 
this case : 

“Platform tickets. As a rule, ticket- 
holders only are admitted to stations plat- 
forms, bus Station Masters have discretion 
to admit a limited number of persons who 
are Dot passengers.” Counsel -have not 
been able to inform us by what authority 
this rule was made or when it was made, 
There is nothing to show that it purports to 
be arule made in exercise of any statu. 
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tory power. In any case, the mule is very 
vaguely worded and we think H cannot be 
taken to mean that none exzept ticket- 
holders are admitted to station platforms. 
It is clear from the language of the rule 
that this rule is not uniformly observed and 
that Station Masters have ciscretion to 
admit persons who are not passengers. It 
appears tous that a Railway platform to 
which the general public have free access, 
without having to show tickets, or without 
having to obiain special permission of any 
sort, is a part of the Railwey premises 
which may be entered by the members of 
the general public under the impli ed per- 
mission of the Railway Authori=y. In such 
circumstances we think it would not be 
justifiable to treat the accused as 2 tres- 
passer merely because he entered the 
platform without express permission. Itis 
argued however that he entered the plat- 
form for the purpose of working asa porter 
and he knew that this was prohibited by 
the Railway Authority unless Le was pro- 
vided with a license. As we have already 
mentioned, we do not think thet hisinten- 
tion can be taken into consideration if he 
entered the platform lawfully, taat is, with- 
in theimplied permission of the Railway 
Authority. We do not think thathis entry 
would become “unlawful” meraly because 
he subsequently did something which was 
not an offence but which was understood 
to be prohibited by the Railway Authority. 
It does not appear that the Local Railway 
Officials had any special objecsion to the 
acctised entering upon the Railway plat- 
form. Their objection was thas he worked 
as a porter without a license. They could 
not prosecute him for working as a porter 
without a license since such ar act does 
not constitute an offence, anc therefore 
they prosecuted him under s, 122 for having 
‘unlawfully’ entered the Railway platform. 
We have been referred to cert3in cases in 
which the meaning of the word ‘unlawlully’ 
has been considered. In Mewa Lal 
Jha v. Emperor 88 Ind. Cas. 522; (1), 
a Single Judge of the Patna High 
Court held that the word ‘unlawful’ 
meant contrary to the law laid downin the 
statute. 
meaning upon the word, but we agree to 
the following observation : 

“But there are numerous cases where entry upon 
the platform can be perfectly lawful Ifthe Station 
Master leavesthe platform gate. oper, those who 
enter upon the platform can hardly be considered 
to be other than licensees. Jt is absard to think of 

(1) 83 Ind. Cas 522; 6P LT 437; AIR 1925 Pat 
535; 26 Or. L J 1162, 
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them as trespassers.” 

In Mohan Malik v. Emperor 24 Ind. Cas. 
348; (2), a Division Bench of the 
Punjab Chief Court held that the word 
‘unlawful’ in s. 122 meant without the leave 
of the Railway Administration. Practical- 
ly the same view was taken by the Cal- 


cutta High Court in L. S. Durrel 
v. Kumud Kant Chakrabarty 47 Ind. 
Cas. 74 (3). The word “unlawful” 


was interpreted as meaning, against the 
will of, or without the permission of, the 
owner. We are of the same opinion. The 
State Railway Authority is in the same 
position as a company or a private person 
who owns or controls property. Any entry 
upon the property without the permission, 
express or implied, of the owner or occupier 
would constitute an actionable trespass and 
any such entiy would, in our opinion, 
amount to an unlawful entry within the 
meaning of s. 122. In this case, however, 
we hold that there was implied permission 
to enter upon the platform. 

We agree with the learned Sessions 
Judge that no offence has been established 
against the accused, as he cannot be held 
to be a trespasser upon the platform. We 
accordingly accept the reference, set aside 
the conviction and sentence and direct 
that the fine if paid be refunded. 

N. Conviction set aside. 
(2) 24 Ind. Cas, 348; 4 P R 1914 Cr; 155P L R 


.1914; 15 Cr. L Jd 468. 


DA Ind. Cas 74; 22 0 W N 515; :9Or.LJ 


| LAHORE HIGH COURT 
First Civil Appeal No. 1251 of 1931 
December 21, 1932 
Tex CHAND AND MONORE, JJ. 
AMAR SINGH— DEFENDENT— APPELLANT 
versus 
IMPERIAL BANK or INDIA, 

JULLUNDUR-—PLAINTIFF— RESPONDENT 

Provincial Insolvency Act (V of 1920), s. 78 (2)— 
Adjudication of defendant set aside on appeal — 
Intervening period—HExclusion for computing limita- 
tion for suit agoinst defendant— Legality of-—A nnul- 
led, signifiance of. 

The defendant was adjudicated insolvent in 1926, 
and the debts were proved before the Official 
Receiver in 1927 The order adjudicating him as 
insolvent was seb aside by the High Court in 1928, 
with a direction to the lower Court to proceed with 
the application in accordance with law. The lower 
Court refused the application in April, 1930, and 
an appeal from order was dismissed in July, 
1930, The plaintiff instituted hie*suit for money 
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against the defendant and contended that tha period 
between the date’of adjudication andthe date of 
annulment should be excluded under s. 78 (2), Pro-- 
vincial Insolvency Act, in-computing the period of 
limitation for the suit: 

Held, that inasmuch as there was a valid order 
which had been annulled on appeal, s. 78 (2), Pro- 
vincial Insolvency Act, applied, although tke order 
of the High Oourt used the words ‘set aside’ and 
; not the word ‘annulled’, and that the period be- 
tween the date of adjudication and the date of an- 
nulment must be excluded. 

Held, also that no distinction should be drawn 
between the effect of the annulment of an order 
under s. 35 andthe effect of the discharge of an 
order by a Oourt of Appeal. Baliram v. Supadosa 
(1), distinguished, Baily v. Johnson (2), relied cn. 


F. C. A. from the decree of the 
Subordinate Judge, First Class, Jullundur, 
dated March 30, 1931. 

Messrs, Badri Das and Shiv Charan Das, 
for the Appellant. 

Messrs. A. Majid and N. S. Gauba, for the 
Respondent. 

Monore, J.—The first of these Appeals 
No. 125 of 1931, arises out of a suit to 
recover the sum of Rs. 37,411-4-11 due to 
the Imperial Bank of India, on a cash credit 
account. The only issue with which we are 
now concerned is whether the suit wes 
brought within time, the Subordinate Judge 
holding it to be within time has given a 
decree for the amount claimed. The 
Second Appeal No. 1334 of 1931, arises out 
ofa like claim against the appellant by 
the Punjab National Bank, Limited, for a 
sum of Rs. 1,683-4-4. In the first instance 
the Subordinate Judge decreed this claim 
also, but on appeal to the District Judge 
this decision was reversed on the ground 
thatthe suit was not within time. From 
the decision in the first case the defend- 
ant, and from the decision in the second 
the Punjab National Bank, Limited, have 
appealed to this court 

The defendant debtor was adjudicated 
insolvent on December 17, 1926, and tha 
debts were proved before the Official 
Receiver on January 28, 1927. The adjudi- 
cation order wasset aside on October 29, 
1928, on appeal to this Court, when Mr. 
Justice Jai Lal made an order in the follow- 
ing terms :— i 

“The order of adjudication is hereby set asidə 
and the case remitted to the District Judge with 


direction to proceed with the application in accor- 
ance with law." 


On April 30, 1930, the District Judge 
refused the application and an appeal from 
his order was dismissed on July 30, 1930. 
It is admitted that ifthe period between the 
dates of the declaration of insolvency and 
the dismissal .of. the application dan be 
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omitted in computation of the period of 
limitation, the suits arewithin time. The 
plaintiffs rely on s. 78 (2) of the Provincial 
Insolvency Act and alternatively on s. 14 
of the Limitation Act in support of their 
contention, that in ;computing the time, the 
period mentioned must be omitted. Sec- 
tion 78 (2) of the Provincial Insolvency Act 
providesthat where an order of adjudica- 
tion has been annulled under the Act, in 
computing the period of limitation pres- 
cribed for a suit which might have been 
brought but for the making of the order 
of adjudication, the period from the date of 
the order af adjudication to the date of the 
order of annulment shall be excluded. 
Counsel for the defendant have argued that 
in the section the word “annulled” is used. 
in a special sense, being coupled with the 
words “under this Act”, and that an order 
can be said to be “annulled under the Act” 
only whena valid order has been made 
and it has been annulled under one of the 
express provisions of the Act as, e. g., 5. 35. 
They drew our attention to the fact that a 
portion of the Act commencing froms. 35 
is given a sub-title, “Annulment of adjudi- 
cation” and contended that the meaning of 
the word “annulled” in s. 78 is controlled 
by its narrow meaning in the portion of the 
Act under the sub-title. ; 

In support of this argument the learn- 
ed Counsel has cited Baliram v. Supadosa 
(1), the grounds for the decision in which 
were that pi 

“no order adjudicating the defendant an insol- 
vent was legally passed but thatthe application of 
the plaintiff creditor was dismissed under a. 25 (1 ) 
of the Provincial Insolvency Act, and, therefore, 


that there could be no order of annulment passed 
in the case under s. 35 of the Act.” 


The facts of the case cited andof 
the present case are similar and the pas- 
sage from the judgment which I have 
cited seems to justify the contention 
that that case is an authority for the pro- 
position that where an adjudication is not 
annulled under s. 35of the Act, s. 78 (2) 
has no operation. The decision in Bali- 
ram. v. Supadosa (1) has as its basis the 
finding that no order was legally’ passed, 
Where, asin the present case, we find 
that an crder has been made in the 
matter by a court of competent jurisdic- 
tion, although that order has afterwards 
been set aside on appeal, we cannot say 
that the order was made illegally: and 
the fact that the Judge erred either in 
his findings oflaw or fact does not affect 


(1) 121 Ind. Cas. 55; AI R 1931 Nag. 109; Ind 
Rul, (1930) Naz. 
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its validity—if an appeal had nọ been 
lodged in time or for some reason kad not 
proceeded, the order would have: stood for 
all time. I have, therefore, no dount that 
we are now concerned witha vali order 
which has been annulled, though tke anul- 
ment was effected by an order əf this 
court’ on an appeal in which the words 
“set aside” and not the word “annulled” 
was used. The only case in whith the 
meaning of the word “annulled” appears 
to have been considered is Baily v John- 
son (2), where the same point wae raised 
on s. 8l of the Bankruptcy Act, 1559. In 
that case Field Q. O., for the plaiatifi ar- 
gued that s. 81 which provided tLat the 
property of the debtor should revert to 
him upon annulment of ihe adjucication 
did not relate to a case whe:e tle order 
of adjudication was discharged on appeal 
but was confined to cases under ss. 28 
and 84, the only other sections in she Act 
where the word “annul” is usel: the 
leading judgment of a court consising of 
Cockburn, C. J., Blackburn, Keating Mellor, 
Lush, Bret and- Grove JJ., was dalivered 
by Cockburn, O. J., who said: 

“It is quite clear that s, 81 of the- satute ap- 
plies to the case of a bankruptcy being annulled 
by whatever means and is not limited im the man- 
ner suggested: in the argument " 

The only material distinction in the word- 
ing of the English and Indian Statutes is 
to be found in -the addition of t words 
“Under this Act” in the latter. When the 
High Court annulled the order ‘of adjudi- 
tion in the present case, it can have acted 
only under the Act, it is, indeed, by vir- 
tue of the provisions of the, Act, and the 
‘Act alone, that an appeal can be iaken to 
the High Court. I see no reason vhatever 
for treating the words “under the Act” as 
equivalent of “under -s. 35 of ths Act.” 
I may add that on general grouris it is 
difficult to see why a distinction saould be 
drawn between the effect of the arnulment 
of an order under s, 35 and the effect of 
the discharge of an order by a Court of 
Appeal: in both cases, while the order re- 
mains operative, rights of action are ef- 
“fected in the same way, and the results 
on limitation of suits should be the same. 
I have no doubt that s. 78 (2) oF the Pro- 
vincial Insolvency Act, operates on the 
claims now before us so as to brug them 
within the period of limitation. Taking 
this view, 1 find it unnecessary to consider 
whether s. 14 of the Limitation Act also pro- 
duces the same result. 

I would, therefore, dismiss Appea_ No.1251 

(2) (1852) L R7 Ex. 263, — 
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of 1931, with costs, and allow Appea 
No. 1334 of 1931, and give the plaintiffs 
a decree for Rs. 1,638-4-4 with interest at 6 
per cent. from October 4, 1930, the date of 
the institution of the suit till payment, to- 
gether with costs in all courts. 

Tek Chand, J.—I-agree with the order 
proposed by my Jearned brother. 

Ne Appeal dismissed. 


- ——a 


; : 
_ BOMBAY HIGH COURT 
Criminal Revision Application No. 74 
of 1933 
May 17, 19:3 
BAKER AND BROOMFIELD, JJ. 
In re KRISHNARAO RAMCHANDRA 
—PETITIONER. 

Bombay Special (Emergency) Powers Act (XVI of 

1982), ss. 4, 14, 29—Offence under s. 1,—Valid order 
under s. 1,—Necessity of—Applicability of Act to 
person living in foreign territory —Proceedings under 
the Act—S. 29. if bars application to High Court to 
quash proceedings— Proceedings of interlocutory nature 
—Quashing of, by High Court—Criminal Procedure 
Code (Act V of 1898), 8. 439. 
. In order that there shouli be an offence under 
s. 14, Bombay Special ,Emergency) Powers Act, it is 
necessary that there should be a valid order under 
8. 4. 

Even in the case of proceedings of an interlocutory 
nature the High Court will interfere to quash pro- 
ceeding in cases where it is clear that interference is 
necessary where no offence has obviously been com- 
mitted. In re Kuppuswami Aiyar (2) and In re 
Shripad Chandavarkar (3), referred to. [p. 690, cols. 
1&2] 

Where proceedings are taken under the Bombay 
Special (Emergency) Powers Act, an At which ap- 
applies only to the Bombay Presidency, it is extremely 
doubtful whether it cah be made to apply toa 
person who is not a resident in the Bombay Fresi- 
dency, and not even in British India, but resides in 
foreign territory. 

Section 29 of the Act is no bar to the High Court 
entertaining a petition for quasbing proceedings 
taken under the Act, Emperor v. Balkrishna Phan- 
salkar (1), relied on. [p 689, col. 2.] A 
. Or. R. from an order of the Dis- 
trict Magistrate, Kanara, dated December 


17, 1932. 


Messrs. Y. N. Nadkarni, K. V. Joshi for 
Mr. D. R. Manerikar and R. A. Jahagirdar, 
for the Petitioner. 

Mr. B.G. Rao, for the Crown, 

Baker,J. This is an application by one - 
Krishnarao Ramchandra Haldipur of 
Karwar for revision of the order passed 
by the District Magistrate, Kanara, on 
December 17, 1952, under s. 4 (1) of the 
Special Powers Ordinance 10 of 1932 
directing his brother Subrao Ramchandra 
Haldipur to report himself daily atQa.u. 
and 7. p.m. tothe Police Sub-Inspector of 
Karwar, for die’, month from the date of 
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the order, the same order having :been. 
directed to-remain in ioree until further. 
orders by the Goveriimett of Bombay, 
dated.December 28, 1932, and praying thai 
the said orders be set aside and the 
proceedings taken against his. brother 
Subrao under ss. 8% -and .88, Criminal 
Procedure Code maybe quashed and foz 
an interim stay of the criminal proceedings 
pending disposal of this application. 

The facts of this application, which are 
somewhat unusual, are that the peti- 
tioner’s brother’ Subrao Ramchandra 
Haldipur was convicted under the Ordi 
nance in January 1932, and sentenced te 
one year’s rigorous imprisonment and was 
released from the Ratnagiri prison on 
December 17, 1932. Subrao was a residens 
of Karwar. Butit appears that he wens 
straight from Ratnagiri to Goa, which is 
foreign territory, and. has ever since 
remained there outside the Bombay 
Presidency. On December 17, 1952, the 
orderin question directing him to repors 
himself twice a day to the Police at Karwar 
was issued by the District Magistrate ož 
Kanara under s.4 (1), Specia: Powers 
Ordinance 10 of 1932. That. order was 
never served on Subrao, who was in Goa. 


but it was served on January 7, 1933, on the - 


petitioner, his brother, who is a. resident of 
Karwar. Thereafter another order dated 
January 5, 1933, was issued by the District 
Magistrate, Kanara, extending the period 
of the previous order dated December 17, 
1932, until further orders. This order was 
similarly served on the petitioner on behalf 
of his brother, against whom the order was 
directed, and subsequently by Act XVI of 
1952, the Bombay Special (Emergency? 
Powers Act, the order was extended by the 
Governor-in-Vouncil under s.4(1), Emergency 
Act. Owing tothe absence of Sabrao ir 
Goa it was not practicable to serve the order 
upon him and a charge-sheet was preferred 
by the Karwar Pouce against Sabrao, a 
copy of which is annexed to the petition, a 
translation of the original charge-sheet. In 
that charge-sheet it is -stated that the 
offence is one under s. 14, Bombay 
Act, XVI of 1952 by reason of Subrao stay- 
ing away and concealing himself to avoid 
service in foreign territory, and it: was 
prayed that a warrant should be issued 
against the accused under s. 87, Criminal 
Procedure Uode and a proclamation. also 
should issue and steps be taken under 
s.88, Criminal Procedure Code, A warrant'of 
arrest was issuéd by ‘the First Class Magis- 
trate of Karwar against the petitioner’ 
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followed by a proclamation. The petitioner 
applies for the quashing of these proceed- 
ings as being without jurisdiction. 
A.preliminary objection has been taken 
by the Government Pleader that under 
s.. 29, “Banbay Special (Emergency) 
Powers Act XVI of 1932, the prcceedings 
taken under the Act cannot be called in 
question by any court except as provided in 
the Act and therefore the jurisdiction of this - 
court is excluded. It is not necessary to 
gointo the question as to whether an Ast of 
the Provinaal Legislature could in any way 
limit the powers of the High Court. Ib is 
sufficient to say that it has been helc re- 
cently in a Special Bench case of this Ccurt, 


Emperor v. Balkrishna Phansallar (1) 
that: 
“The power af superintendence which the High 


Court enjoys over all courts for the time being subject 
to appellate jurisdiction, under £. 107, Government of 
India Act, cannot be controlled by the Gove-nor- 
General either under s. 71 or s. 72 of the Acs, by 
virtue of s. 65 and Sch, V of the Act. The rights of 
superintendence which the High Court possesses 
under e, 1U7, Government of India Act 1915, include 
not oniy superintendence on administrative points 
‘but superintemdence on the judicial side too. 
Under its power of superintendence the High Court, 
can correct ny error in a judgment of a court 
subject to its appellate jurisdiction. The ‘Special 
Courts under the Emergency Powers ,Ordinance 
1932, fall within the purview of the superintendence 
ofthe High Court, since they are subject to the 
appellate jurisdiction of the High Court, which has the 
power to hear appeals in certain cases under s, 39 of 
the Ordinance. The exercise of the power of superin- 
tendence.under s. 107, Government of India Act, is 
not the same thing as the hearing of an appeal. 
‘The High Oourt has a discretion to revise or set aside 
‘any conviction under its power of superintendence 
but it should exercise its discretion on judzcial 
grounds, and «nly interfere if considerations of jus- 
tice require it z0 do so.” : 
There can therefore be no doubt ae to 
this court’s jurisdiction to interfere in such 
matters, and this is a sufficient answer 
to the objection under s. 29 of thé Act, 
Turning to the facts the present case . is 
one of a peculiar nature. The person 
against whom the proceedings are taken is 
not a resident of the Bombay Presidenzy. 
By virtue of the provisions of s. 31, Bombay 
Act XVI of 1932, anything done or deered 
to have been done in pursuance of any 
provision of the Special Powers Ordinance 
of -1932, skall, where the corresponding 
provisions of this Act have come into opera- 
tion beforé the expiry of the said Ordi. 
nance, be deemed to have been done in 
‘pursuance cf the corresponding provision 
of this Act end shall have effect, and the 
(1) 141 Ind, Cas. 720, A I R1933 Bom. 1; (1953) or, 
‘Oas, 1; 34 Or L-J, 199; 97 B 9951.33 Bom, Lk 1594 
‘lua. ‘Rul, (1985) Bom, 180, me OE oF Se i 
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provisions of this Act shall have effect 
accordingly. Since the proceedings” must 
be regarded as being taken under Act XVI 
of 1932, an Act which applies only to the 
Bombay Presidency, it is extremely doubt- 
ful whether it can be made to apply to a 
person who is not a resident in the 
Bombay Presidency, and not even in Bri- 
tish India, but resides in foreign territory. 
But apart from this it will be observed 
„tnat the charge-sheet refers to the peti- 
tioner’s brother Subrao as having com- 
mitted an offence under s. 14 of the Act, 
which refers to disobedience of an order 
made under s.4.. In order that there 
should be an offence under s. 14 it is 
necessary that there should be a valid order 
under s. 4. ; 

Now, quite apart from the question 
whether an order under s. 4 could validly 
be made against a person who jis not a 
resident inthis Presidency and therefore 
not subject to the provisions of this Act, 
s. 4 (3) requires that an order made under 
sub-s. (1) shall be served on the person 
to whom it relates in the manner pro- 
vided in the Code for service of a sum- 
mons. The manner provided inthe Code 
for service of a summonsis in s. 69, Criminal 
Procedure Code, which contemplates a 
personal service or where a person summon- 
ed cannot be found under s. 7), the 
summons may be served by leaving one of 
the duplicates with some adult male 
member of his family. Buta reference to 
the charge will show that the whole of the 
proceedings are based on the assumption 
that the accused Subrao is avoiding 
service of the summons by concealing 
himself in foreign territory. It follows 
therefore that the prosecution themselves 
base their application to the Magistrate on 
the ground that there has been no service 
of the summons. If therefore there has 
been. no service of the summons, that 
is, of the order under s. 4, there has been 
no valid order under s. 4 of the Act, 
because it has not been served upon the 
person affected by it and inasmuch as 
there has not been valid service there can 
be no disobedience of the order under s. 14. 

The result is that the whole basis on 
-which the present proceedings are taken 
falls to the ground and the proceedings 
under ss. 87 and 88, Criminal Procedure 
Code, are invalid and should be quashed. 
Although these proceedings are of anin- 


terlocutory -nature the High Court will in-- 


terfere to quash proceedings in cases 
where it is clear that interference is neces- 
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sary where no offence has obviously been 
committed: Inve Kuppuswami * Aiyar (2) 
and In re Shripad Chandavarkar (3). . For 
these reasons I am of opinion that the prc- 
ceedings before ihe First Class Magistrate 
of Karwar should be quashed as being 
without jurisdiction. 

Broomfield, J.—I agree with my learn- 
ed brother. There could obviously be no 
offence under s.14 of the Act unless there 
was firstly, a valid order, and secondly, a 
valid service of the order upon the person 
against whom it was directed. No order 


could be made either under the Actor : . 


under the Ordinance which was supersed- 
ed by the Act which would bind a person 
outside the Bombay Presidency, or at any 
rate, the operation of any such order would 
be postponed until the person in question 
comes within the jurisdiction. It may be 
a legitimate interpretation of the rulings 
in the Special Bench case of Emperor v. 
Balkrishna Phansalkar (1) and Emperor v. 
Gulabchand (4), that the District Magistrate 
of Kanara would have power to make an 
order 1egulating the movements of a 
resident of that District in the event of 
his returning to it, or even to make an 
order directing him toreturn to the Kanara 
District. and to regulate his movements 
as directed, provided ihe said person was 
within the limits cf the Bombay Presi- 
dency at the time the order was made. 
But it cannot be held, in my opinion, that 
the District Magistrate has any power to 
make an order directing a person not at 
the time being a resident of the Bombay 
Presidency to return toit. When the ap- 
plicant in this case was released he was 
apparently released without any condition, 
and he was fully entitled to go to Goa 
either for medical reasons, as he says, or 
for any other reason, ae: 

Even ifthe order was valid it could not 
‘be operative until -it was validly served. 
In my opinion there was no valid service 
under ss. 69 and 70, Criminal Procedure 
Code. It was not impracticable to- serve 
the applicant with the order except in the 
sense that the Criminal Procedure Code 
is not applicable to foreign territory. But 
s. 70 Criminal Procedure Code, cannot have 
been intended to make it indirectly appli- 


(2) 29 Ind. Oas. 109; 39 M 561; 16 Or. L J 477; 28 

M LJ 505; 2 L W 463;17 ML T 398; (1915) M W 
(3) 108 Ind. Cas. 27; A I R1928 Bom. 184; 29 

J 317; 52 B 151.. See SRR GEE 

: (4) 143 Ind. Oas. 622; ~A I R 1933 Bom. 148; (1933) 

Or. Cas. 460; 35 Bom. L R 185; Ind, Rul. (1943 Bom 
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cable outside the jurisdiction, Anyhow 
as my learned brother has pointed out, the 
nature of the charge madeagainst the ap- 
plicant and the evidence recorded by the 
Magistrate show that the prosecution case 
was that there was no service of the 
order on the person against whom it was 
made, 

As to the objection taken by the learned 
Government Pleader under s. 29 of the Act, 
I have nothing to add to what my learned 
brother has said, 

N. Proceedings quashed. 





ALLAHABAD HIGH COURT 

Criminal Revision Application No. 343 

of 1933 
August 16, 1933 
RACHHPAL SINGH, J. 
De. M. H. FARUQI—APFLICANT 
VETSUS 
MUNICIPAL BOARD, ALLAHABAD — 
OPPOSITE PARTY, 

U. P, Municipalities Act (JI of 1916, s 206— 

U. P. Municipal Rules, rr.2,8—Failure to apply 
for renewal of license for motor car—O fence —Sub- 
sequent application and correspondence with Muni- 
cipality, effect of—Criminal Procedure Code (Act V 
of 1898), s. 250--Compensation—Notice to show cause 
—Complainant'sright to prove that complaint was 
true. 
“Under r. 8 of the Rules framed under the U. E 
Municipalities Act, if a person possessing a motor 
car does not apply for renewal of his license on the 
expiry of its period, he commits a breach of the 
rule and for that breach he can be prosecuted by 
the Municipality. It is no defence to say that he 
was not aware that under the rules he had -to make 
a fresh application for renewal. Nor can he plead 
that the offence which had already been committed 
ceases to be an offence simply because he had applied 
for a license subsequently on receipt of a notice 
from the Board, and the Municipality had entered 
into correspondence with him. - i 

Where a person is acquitted and notice is issued 
to the complainant under s. 250, Criminal Procedure 
Oode, calling upon him to show cause why an 
order for compensation should not be made, it is 
open to the complainant to show that the complaint 
was not false and either vexatious or frivolous and 
the court can arrive at a finding that the complaint 
was not false. 

Cr. R.A. from an order of the 
Sessions Judge, Allahabad, dated April 
8, 1933. i 

Mr. Mukhtar Ahmad, for the Applicant. 

Mr. K. D. Malavya, for the Opposite 
Party. 

The Assistant 
for the Crown. 


Judgment.—This is a rəvision applica- 
tion against the ordér. of the- learned Ses- 
sions Judge of Allahabad setting’ aside 


Government Advocate, 
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an order af the trial Court awarding 
Rs. 100, as compensation to the applicant 
under s. 250 of the Oriminal Procedure 
Code. i 

Dr. Faruqi, the applicant, obtained a 
license for his motor Írom the Municipal 
Board, Allahabad. The period for which 
the license was obtained ended on March 
30, 1930. After this date Dr. Faruqi did 
not apply for the renewal of his license. 
On November 2, 1931, about one vear and 
nine months after the expiry of old licence, 
the Municipal Board sent him a notice 
inviting his attention to the fact that he 
was using his car without obtaining a 
licence and requesting him to make an 
application for a licence without any 
delay. In a letter dated November 12, 
1931, Dr. Faruqi, acknowledged the receipt 
of the notice and expressed his willingness 
to apply for a licence. In that letter he 
enquired from the Municipal Board io let 
him know the exact amo int of the tax which 
he was required to pay. The Municipal 
Board sent a reply dated December 12, 
193], in which Dr. Faruqi was asked to 
fill up a form which was sent along with 
the letter. On March 3, 1932, he sent a 
letter to the Board enclosing the form, 
which had been s2nt to him. In this 
form, he did not mention the period for 
which the licence was required and hence 
it was returned to him along with a Jetier 
dated March 18,1932. Onthe same date, 
Dr. Faruqi, wrote a letter to the Municipal 
Board claiming a refund on the ground 
that he had been paying Rs. 72 as tax 
though according torules he should have 
paid less, The Municipal Board acknow- 
ledged the receipt of this demand and 
informed him on March 24, 1932,. that 
“matter was receiving the attention of the 
Executive Officer.” On March 30, 1933, 
Mr. Abbasi, the licencing officer of the 
Municipal Beard filed a complaint in tho 
court of the Joint Magistrate against 
Dr. Farugi charging him, with having com- 
mitied a breech of r. 2 framed under s. 296 
of the U. P. Municipalities Act by using his 
car without a licence. The learned Magis- 
trate who tried the case held. that the 
charge against Dr. Faruqi was not proved 
and that the case against him was “vexatious 
and malicious.” He called upon the Munici- 
pal Board to show cause why compensation 
should not be granted io the complainant 
end eventually awarded Rs. 100 as com- 
pensation to the applicant. Against this 
order, the Municipal Board preferred an 
appeal to the court of ike Jearned Sessiogg 
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Judge -of Allahabad who set aside the 
order of the learned Magistrate. He came 
to the conclusion that it was proved that 
the applicant had committed an offence 
under r.3 and the Municipal Board. was 
entitled to prosecute him for breach of that 
rule and so it could not be said that the 
case was false and either vexatious or 
frivolous. The applicant has come to this 
court in revision. 

In my opinion there is no ground for 
jnterfering with the order passed by the 
learned Sessions Judge. I agree with the 
view taken by him that the learned Magis- 
trate was wrong in holding that the appli- 
cant had not committed any breach of the 
rules. Rule 2 runs as follows :— 

“ Every person who being in possession of a vehicle 
liable to the tax, becomes resident in the Municipali- 
ty, or being resident in the Municipelity becomes 
possessed of a vehicle liable to the tax shall, within 
15 days of tLe date of the beginning of such resid- 
ence or such possession, apply to the Executive 
Officer for a licence. The application skall state 
the number and description of vehicles and the 
period fer which a heence is required. Jf the tax 
is not received along with the application tLe Execu- 
tive Olficer shall cause a bill to be prepared and 
presented to the applicant and shall recover the tax 
m the manner provided by Chay. VI ofthe Act.” 

Rule 3 says :— ' f 

“A person to whom a licence Las been granted 
shall, cn or-before the date on which the period 
of licence expires, make a fresh application for a 
new licence in the manner provided in the rule.” | 

A person committing a breach of any of 
these two rules is punishable with a fine 
which may extend to Rs. 50. In the case 
before me, it is not denied that the applicant 
kept a car without obtaining a licence for 
the period running from March 31, 1930, to 
beginning of November, 1931.. Rule 3 lays 
down that the person to whom a licence 
has been granted shall onor before the 
date on which the pericd of the licence 
expires make a fresh application. Under 
this rule, it was the duty of the applicant 
to have applied for afresh licence and as 
he failed to do so he clearly committed a 
preach of this rule. The charge against the 
applicant was that he had been keeping a 
motor car without obtaining a licence and 
that charge was perfectly true. The learn- 
ed Sessions Judge is quite right in saying 
that the fact that the Board entered into 
correspondence with him and he applied 
for a licence cannot absolve him of the 
offence which he had already committed. 
The breach had already. been committed 
when the applicant kept a motor car with- 
out obtaining licence for about one and a 
half year. His subsequent application for 
2 licence, after the receipt of a notice from- 
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the Board, had not the effect of sweeping 
away his past breach of the rule and 
therefore, the Board was competent to prc- 
secute him for having committed a breach 
of r. 8. The learned Counsel appearing for 
the applicant contended before me that as 
soon asthe applicant applied for a licence 
on the receipt of the notice from the Board, 
T. 3 ceased to have any application. I find 
myself unable to agree with this contention. 
The breach had been committed before the 
applicant was given a notice and I have no 
doubt in my mind that his application for 
licence made after a breach of the rule had 
been committed did not absolve him from 
the offence which had already been com- 
mitted. It should be borne in mind that 
the application for licence which the appli- 
cant made after the receipt of a notice 
would be for a period running from the 
date of the application and not for prior 
period. If a person does not apply for the 
renewal of his licence, he clearly commits a 
bieach cf r. 3. And for that breach he 
can be prosecuted if the Municipal Board 
so desiles. If he is prosecuted, then, it is 
mo defence io say that he was not aware 
that under the iules he had to make a 
fresh application for a renewal. Nor can 
he say that the offence which had already 
been committed ceased to be an offence 
simply because he applied for a licence 
later on. f 

Another point taken by the learned 
Counsel for the applicant was that the 
Municipal Board was nob justified in 
launching a prosecution when it had assur- 
ed the applicant that his claim for a refund 
was “ receiving attention.” I cannot agree 
with this contention. This had nothing to 
do with the past breach of r. 3 which the 
applicant had already committed. 

It was urged in the grounds of revision 
that the learned Sessions Judge was not 
justified in recording a finding that the 
applicant had committed a breach of r, 3 
after his acquittal by the trial Court. I 
do not agree with this view. When a 
Magistrate discharges and acquils a per- 
son and is of opinion that the accusation 
against the accused was false and either 
frivolous or vexatious then he may take 
action under s. 250 of the Code of Criminal 
Procedure against the complainant and call 
upon him to show cause why an order for 
compensation should not be made. When 
a notice is issued, then the complainant is 
entitled to show that the compleint was not 
false and either vexatious or frivolous. 
When the case went in appeal, the learned 
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Sessions Judge was perfectly justified in 
giving a finding on this question, In my 
opinion, his finding that the case against 
the applicant was not false is correct and, 
therefore no case has been made out for 
interfering with that finding in revision. 
The application is, therefore; dismissed. 
A. Application dismissed. 





RANGOON HIGH COURT 
Second Civil Appeal No. 28 of 1933 
April 3, 1933 

. Brown AND Dunk ey, JJ. 
MG OHN MYAING—APPELLANT 


versus 
MA MYA NYEIN—REspPonDENT. 
Civil Procedure Code (Act V. of 1908), 0. KAT, 


r. 54 (2) (8)—Judgment-debtor selling property on day 
of attachment but after it—Atiachment irregular—- 
Purchase in good faith and for consideration and 
without knowledge of attachment —Purchaser, if affect- 
ed by attachment. 

Where a judgment-debtor sold his property on the 
day it was attached but after the attachment, which 
not being in conformity with the provisione of 
O XXI, r. 54 (2), (3), Oivil Procedure Code, wes not 
proper and a person obtained the transfer of the 
property for consideration, in good faith and without 
knowledge of attachment: 

Held, that the attachment was ineffective as against 
the transferee. Muthiah Chetti v. Palaniappa Ghetti 
(1), referred to, 

Mr. M. Eunoose, for the Appellant. 

Mr. Kyaw Zan, for the Respondent. 

Dunkley, d.—The appellant Mg Ohn 
Myaing obtained a money decree against 
one Ma Nit. On February 3, 1932, he ap- 
plied for attachment of certain land. It 
has been held that on February 4, 1932, 
steps were taken to attach the land in 
question. The land however was land 
paying revenue to the Government; and 
the requirements of r. 5: (2), O. KAI, 
Civil Procedure Cude, whereby a copy of 
the order has to be placed in the offics of 
the Collector of the District were not 
complied with. On the same day, Feb- 
ruary 4, 1932, the judgment-debior Ma 
Nit transferred the land outright by’ a 
deed of sale to the respondent Ma Mya 
Nyein. The land had already been mort- 
gaged toMa Mya Nyein and the consider- 
“ation for the sale consisted of the money 
due on the mortgage and a cash payment 
of Rs. 466. The lower Courts have held 
that the transfer to Ma Mya Nyein was 
bona fide and for valuable consideration. 
These findings must be accepted here. 

Ma Mya Nyein applied to the court for 
“removal of attachment but her application 
was dismissed for want of prosecution. 
She then brought the suit out of which 
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this appeal has arisen for a declaration 
that the proparty in suit belongs to hər 
aod cannot be attached by the defendaat 
in execution of the decree. The District 
Court has held that except for the rə- 
quirements as to posting a copy in the 
Collector's Office the properties were st- 
tached at about 10 or 11 a. m. on the 
morning of February 4, and that it is not 
proved that the sale was effected earlisr 
than that: nor does it appear that at tie 
time of the sale Ma Mya Nyein was aware 
of the application for or order of attach- 
ment. Both thecourts have held that as 
the copy was not fixed in the office of tae 
Collector the attachment was ineffective 
and they have given the respondent tie 
declaratory decree she asked for. It was 
not specifically on this ground that tae 
respondent asked for a decree in her plaint. 
Tam not however satisfied that there is 
sufficient reason for disturbing the ord2r 
of the lower Courts. 

The learned District Judge refers to tas 
case of Muthiah Chetti v, Palaniappa Chesti 
(1) wherein it washeld that the mere issie 
of an order for attachment of immove- 
able property does not by itself effect en 
attachment. In the present case there 
was much more than the issue of an ordsr 
for attachment. I think however that the 
respondent must be held entitled to 
priority over the appellant for the follow- 
ing reason: Under cl. 3, r. 54, and O. XXI, 
as amended for Burma by the Rules Com- 
mittee: 

“The order of uttachment shall take effect as 
against transfore:s without consideration from the 
judgment-debta> from the date of the order of at- 


tachment, and as against all other persons from the 
dats on which ihey respectively had knowledge of 


“the order of atsuchment, or the date on which tae 


order was duly proclaimed under sub-r. 2, whichever 
i; tha earlier.” 

The-respondent in this case was tie 
transferee for consideration. She had 20 
knowledge of the order of attachment when 
the sale was made to her. The transfer 
to her is therefore entitled to priority over 
the attachment, if the order of attachment 
was not duly proclaimed before the sale 
to her. There is some doubt in this case 
as to whether anything was done to pro- 
claim the attachment before the sale. But 
it is quite clear that one of the require- 
ments of sub-r. (2), r. 54 had not been 
complied with at thetime of the sale. That 
being so, I think it must be held that tae 

I) 109 Ind. Cas. 626; AI R1928 P 0 139;55T A 
956: 51 M319; 26 A DOT 618: 32 CW N 821; 48 CL 
3 tl; UW 15 OW N4§579;55 M LJ 122; 30 
Bom. L R 1353 (P. O). | 
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attachment had not been duly proclaimed 
when the sale was effected. 

For these reasons I am not satisfied that 
there there is sufficient reason for inter- 
fering with the order passed by the lower 
Courts. I would note that even if the 
appellant succeeded in winning this case, 
it is doubtful whether he would obtain 
any substantial advantage as the mortgage 
to Ma Mya Nyein seems to have been 
effected long before the application for at- 
tachment was made. I dismissthis appeal 
with costs. 

Brown, J.—I agree. 


aN. Appeal dismissed. 


SIND JUDICIAL C OMMISSIONER'S 
COURT 
Civil Revision Application No. 30 of 1932 
x ~ January 19, 1933 
FERRERS, J. C., AND RUPOHAND, A. J. C. 
GHANSHAM SINGH TIRATH SINGH AND 
ANOTHER—APPLIOANTS 
‘versus 
- MAHOMED YACOOB— 
OPPOSITE Party. 
Evidence Act (I of 1872), s. 68—Mortgage bond— 
Suit as on simple money bone—Proof of attestation, 


if necessary—Writer of deed not signing, if competent 
attesting witness, 

A document which purports to be a mortgage, 
but is not a mortgage owing to non-compliance 
with the provisions of s. 59, Transfer of Property 
Act regarding attestation, is not a document which 
is required by law to be attested within the mean- 
ing of 8.68, Evidence Act. It is admissible to 
prove the personal covenant to pay contained therein, 
and it is not required by law to be attested. 
Kunhu Moidu v. Madhava Menon (1), relied on. [p. 
694, col. 2.] 

“A writer of adeed who has not signed it as 
witness but has as a matter of fact been a witness 
of execution is a competent attesting witness” 
Dharamdas Premchand v. Ramoomal (2) and Thakur- 
das v. Topandas (3), referred to, 

C. R. A. to revise judgment of the Small 
Cause Court Judge, Shikarpur, in Suit 
No. 1113 of 1931. 

Mr. Srikishindas H. Lula, for the Appli- 
cants. 

Mr. D. K. Bhojwani, for the Opponent. 

Order.—By this application we are asked 
to revise a judgment of the Court of Small 
Causes at Shikarpur in Suit No. 1113 of 
1931. That suit was brought upon a 


“document which the plaintiff alleged that 


the defendant hadexecuted in his favour, 
The defendant denied execution. The 
learned Judge did not however go into 


“the question of fact. He decided the suit 


upon a point of law. He says: 
“The document is} an! unregistered morigage 
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bond, The defendant has specifically denied the 
execution of the bond. Only the writer has been 
examined to prove the execution and not the 
attesting witnésses. It was necessary to examine 
at least one attesting witness, as required bys. 68, 
Evidence Act ..... .. It is argued that relief is not 
sought against the mortgaged property; therefore 
it should be treated as a simple bond. I cannot 
uphold this contention ..... I therefore hold that the 
execution of the mortgage bond is not proved.” 


This decision is attacked on two grounds: 
Itis said that thelearned Judge isin error, 
first, in holding that a document, not 
registered, but purporting to be a mortgage, 
could not be proved without calling one 
of the attesting witnesses even when it 
was sued ona bond: and second, in not 
considering that {he scribe who had seen 
the document being executed and who 
had signed the instrument was an attest- 
ing witness. We are of opinion that both 
these points must be admitted to be good. 
s. 68, Evidence Act is in these words : 

“If a document is required by law to be attested 
it shall not be used as evidence unless one attesting 


witness at leasthas been called for the purpose of 
proving its execution.” 


Now, in the first place, ib does not ap- 
pear that the bond in question, even if 
it had been treated as a mortgage ‘bond, 
is required by law to be attested. The 
law on the subject is to be foundinthe 
Transfer of Property Act, s. 59. That section 
says : : 

“ Where the principal money secured is one hundred 
rupees or upwards, a mortgage can be effected 
only by aregistered instrument signed by the 
mortgagor and attested by at least two witnessee,” 


But the principal money secured by 
the instrument with which we are here con- 
cerned, is less than Rs. 100. Section 59 does 
not therefore make attestation compulsory. 
This nowever is not all. The plaintiff has 
elected not touse the instrument as a 
mortgage bond. He has been content to 
sue for the personal remedy only. Nowa 
documents which purports to be a mortgage, 
-but is not a mortgage owing to non- 
compliance with the provisions of 
s. 99, Transfer of Property . Act 
regarding  atlestation, is not a docu- 
law to be 
the meaning of s. 68, 
It is admissible to prove the 


attested within 
Evidence Act. 


“personal covenant to pay contained therein, 


and it is not required by law to beat- 
tested: KunhuMoidu v. Madhava Menon 
(1). We think for these reasons that the 
learned Judge was wrong in saying that 
it was necessary in this case to examine at 
least one attesting witness. Having come 
to this conclusion, it is unnecessary for us 


(1) 1 Ind. Cas 1; 32M 410; 19M LJ 584, 
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to deal with the question whether in this 
case the witness Lokumal can be regar- 
ded as an attesting witness or not. Tha 
question is one which appears to hava 
caused a considerable divergence of judi- 
cial opinion, but the real reason for this 
is that every such case must very largely 
depend upon the facts peculiar to itselt. 
Speaking generally it is true to say that 
a by-stander who sees a party sign a 
document thereby becomes a witness af 
the signature. If he proceeds to append 

is own signature to the instrument, thea 
he becomes an attesting witness, The topic 
has been learnedly discussed by Madgavkar, 
then Additional Judicial Commissioner ia 
Dharamdas Premchand v. Ramoomal (2). 
The view taken by this court will be found 
in a later case, Thakurdas v. Topandas (3), 
where the conclusion of the court is 
thus summarized in the headnote: 

“A writer of a deed who has not signed it as 
witness but hasas a matter of fact been a witness 
of execution is a competent attesting witness.” 

The facts that we have in the presen; 
case are these: In the document tha 
man Lokumal appended his signatura and 
added the following words: 

‘Written by Lokumal son of Dipchand at ths 
request of the executing party. He has received 
cash Rs i0 and Rs 10 as interest, Total Rs 50 for 
which he executes the mortgage-deed " 

In the witness-box he gave evidence 

and said that defendant signed the docu- 
ment. For purposes of the present case 
we are of opinion that ifit were necessary 
for us to decide this point, we should be 
prepared to hold that Lokumal may properly 
be treated as an attesting witness. It does 
not of course follow from this decision on 
‘a point of lawthat Lokumal's attestation 
should be accepted as true. The poin; 
of fact has been left undecided in the 
court below, but a decision on the point 
of fact is necessary for the right deter- 
mination of this case. We therefore allow 
the application in revision and we remit the 
caseto the court from which it comes for 
a decision on the remaining question and. 
disposal according tolaw. Costs to be costs 
in the cause. 

N. Application allowed. 

FA Ind. Oas. 715; AIR 1927 Sind li}; 198 L 
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LAHORE HIGH COURT 
Criminal Appeal No. 598 of 1938 
June 23, 1934 
ABDUL RASBID, J. 
FWARTDA—Convicr—APPELLANT 
versus 
EMPEROR-—.Opposits Party. 

Penal Code-(Act XLV of 1860),8.800 Excep, iv—Sud- 
den quarrel —Death —Absence of deliberate intention— 
Sentence. 4 

Where it appsared that the accused struck only one 
blow or the head of the deceased and that abusiva lan- 
guage was exchanged just before the blow was 
struck and thatthe blow was given in a sudden 


quarrel without any deliberate intention and with- | 
out the accused having taken undue advantageor ` 


having acted inacruel or unusual manner, and as 
soon as the deceased fell down the accused refrain- 
ed from inflicting any further injury upon him: 

Held, that in the circumstances, a sentence of five 
years’ rigorous imprisonment was excessive and 
might be reduced to one of two years’ rigorous 
imprisonment. 

Cr, A, from anorder ofthe Sessions Judge 
Lyallpur, dated March 14, 1933. 

_ Mr. Ganesh Datta, for the Government Ad- 
vocate, for the Crown, 

Judgment.—This appeal has arisen out 
of a fight which took place between two 
herdsmen on January 17, 1933, at Mauza 
Imam Shah inthe Lyallpur District. Farida, 
appellant, aged about 19 years, was graz- 
ing his sheep, and Sharifa, deceased, and 
his brother, Saida were watching their crops. 
The sheep of Farida and Shaman, (P.W. 
No.3), trespassed into the field of Sharifa 
who Grove them out. After a short time 
Farida, appellant, and Shaman drove their 
flock into his field again. Sharifa, deceas- 
ed, thereupon rounded up the animals, 
and was going to take them to the pound. 
Farida abused him and received abuse 
in return. Thereupon he hit Sharifa a 
single blow on the head with the lathi that 
he was carrying; Saida, (P, W. No. df Sha- 
man, (P. W. No. 3), and Mangtu, (P. W. 
No. 4), saw the blow struck from a 
distance cf about 15 karams or so. As 
soon as they reached the scene of occurrence, 
Sharifa stcod up and spoke tothem. A 
few hours after receiving the injuries, kow- 
ever, he breathed his last. The prosecu- 
tion version has been supported by Saida, 
Mangtu and Shaman. The testimony of 
Shamen is particularly valuable as he was 
a friend and partner of Farida, appellant. 
Mangt, (E. W. No. 4), is an absolutely 
disinterested and impartial witness and 
I do not see any reason why he should 


- support a false story. The accused stated 


that be was taking his flock to the canal 
to water them; and crossed Sharifa’s field 
and as he refused to let them pass an al- 
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tercation arose in the course of which Sha- 
rifa aimed a blow at him witha dang. In 
order to avoid the blow he pushed Sharifa 
who fell down and received an injury as 
a result of which’ he died. This story is 
not only in the highest degree improbable 
but was not put forward by the appel- 
lant inthe Committing Magistrate’s Court, 
and I am of the opinion that it is palpab- 
ly false. 

The question-of sentence however re- 
quires consideration inthiscase. The learn- 
ed Sessions Judge has held that only one 

- blow was struck by the appellant on the 
head of the deceased, and that Excep. 1V 
to s. 300, Penal Code, is applicableto the 
facts ofthis case. He has held that abu- 
sive language was exchanged just before 
the blow was struck and that the blow 
was given in a sudden quarrel without 
any deliberate intention and without the 
appellant having taken undue advantage 
or having acted in a cruel or unusual man- 
ner. Death was due to the fracture of 
the skull measuring 13 inches in length. 
As soon as the deceased fell down the 
convict refrained from inflicting any other 
injury upon him. In view of thejindings 
of the learned Sessions Judge, a sentence 
of five years’ rigorous imprisonment seems 
to me to be excessive, and that it should 
bereduced. Itherefore reduce the sentence 
to one of two years’ rigorous imprisonment. 

The appeal is accepted cnly io this ex- 
tent. 

N. Sentence reduced. 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Miscellaneous Civil Appeal No. 12 
of 1933 . 
May 2, 1933 
Ferrers, J. O. AND RUPOHAND, A. J.C, 
PESTONJI BHICAJI— APPELLANT 
Versus 
-< FARID KHAN PIR MAHOMED— 
RESPONDENT 
Workmen's Compensation Act (VIII of 1928), 6s, 26, 
80 (a), Sch, I—Retrial—Failure to comply with 
rules in s. 26—Whethér sufficient ground for re-irial 
—Claim for 70 per cent. of loss of earning cupacity— 


When can be granted—Findings of fact by Commis- 
sioner—Interference. | 
Where the Commissioner, in a case under the - 


Workmen's Compensation Act, fails tocomply with 
the rules mentioned in s, 26 of the Act, that by 
itself is nota sufficient ground for ordering a 
re-trial, Before ordering [such re-trial, the court 
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has to be satisfied that in consequence of such non- 
compliance there has been a failure of justice. [p. 
697, col, =.) 

In order to claim 70 per cent. of loss of earning 
capacity as compensation tha workman hasto kring 
his case within the words “complete and permanent 
loss of the use of any limb or member” referred to 
in the foot-note to that schedule It was only then 
that he could ask the Commissioner to hold that 
such complete and permanent loss ofthe use of his 
limb should be deemed to be the loss of his limb. 
[p. 628, col. 2.] 

Obiter —It is open to argument that if the proviso 
to 8 30is not happily worded and is capable of 
being construed in two diferent wavs, that construc- 
tion should prevail which would give effect to the 
intention of the Legislature; and if on a reading of 
the different sections of the Act it ie clear that the 
intention of the Legislature was that on questions of 
fact the findings of the Commissioner should not be 
challenged, the proper interpretation to be put upon 
the proviso would be to limit the power of the 
court to interfere only with such findings of fact 
as depend upon questions of law, 


Mr. Dingomal Narainsing, for the Appel- 
lant. 

Messrs. Balkrishendas H. Lulla, for the 
Respondents. : 

Rupchand, A. J. G —This is an appeal 
under s. 30, cl (a) Workmen’s Compensation 
Act, 1923. There is no dispute about the 
broad facts of the case. The appellants are 
Sievedores and Dubashes. They employ 
labour for lifting cargo from the ship to the 
shore and vice versa. The respondent 
worked for them as a casual labourer on 
Rs. 2-4-0 per day. On March 8, 1932 the res- 
pondent received aninjury in the course of 
his employment which caused a fracture of 
the upper end of his right humerus. He 
was removed to the Civil Hospital and at- 
tended to as an indoor patient.for three 
weeks and thereafter as an outdoor patient. 
On August 26, 1932, Col. Jones, then Civil 
Surgeon of Karachi, wrote to the emplo- 
yers as follows: 

“Cooly Farid Pir Mahomed has been attending this 
hospital daily and seen by me once a week. He 
has sufficient movement of the shoulder to carry on 
light duties and be given such. A certificate on 
form B isenclosed herewith. The certificate referred 
to inthis letter shows that the disablement of the 
workman was ‘neither permanent nor partial but 
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t2mporary’. 

On September. 1, 1932, the workman 
petitioned to the Commissioner for pay- 
ment to him of a sum of Rs. 1,91i as a 
lump sum ccmpensation or such other sum 
as the Commissioner thought fit, claiming 
that the injury caused to him fell within 
the definiticn of a permanent partial dis- 
ablement of his right arm entitling him 
to compensation under Sch. I of the Act 
read with s. 4, cl. (c) sub-cl. (i) that isto 
say 70 per cent. of his earning capacity for 
42 months. The employers. demurred tu 
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the claim and contended that the disabls- 
‘ment was only temporary and that the 
workman was completely cured, when he 
left ‘the hospital. They further contended 
that if the court held thatthe disablement 
still continued a lump sum compensaticn 
should be fixed and. paid to “him in az- 
cordance with the provisions of s. 4, cl, ©) 
read with s. 7 of the Act. The learned 
-Commissioner has allowed the petition f 
the workman in full and has ordered ike 
employers to give him Rs. 1,911 less Rs. 180 
already paid as fortnightly payments for 
the period he was under treatment. Several 
interesting points have been argued before 
us. Now on the record there can be mo 
doubt that the procedure adopted by the 
learned Commissioner is faulty and in con” 
travention of several provisions of the 
rules framed under the Act. Rule 26 en- 
joined the Commissioner to ascertain on a 
consideration of -the written statement 
and the result of the examination 
of the parties present, upon what 
material propositions of fact ard 
law the parties were at variance, and to 
frame and record issues ou which the rigat 
-decision of the case appeared to him -o 
depend. In recording issues it was i2- 
cumbent upon him to distinguish between 
thcse issues which in his opinion concerned 
points of fact and those which concerned 
points of law. Rule 30, cl. (1) likew‘s3 
enjoined the learned Commissioner whi_e 
passing his order to record concisely hls 
findings on each of the issues and hs 
reasons for each finding. f 


The learned Commissioner did not frame 
issues before recording evidence but framed 
them afier recording the major portion cf 
the evidence. In the course of that evidence 
it was attempted to prove, although not 
pleaded in the written statement, that tke 
workman had aggravated his injury by 
deliberately disregarding the instructiors 
of the doctor, and it was urged that thet 
factor should be tuken into consideration 
in fixing the compensation as required by 
the provisions of s. 11, cl. (6) of the Act. Ths 
learned Commissioner has permitted ev- 
dence to be led on that point withoct 
requiring the employers to aménd their 
pleading; when framing the issues he has 
raised no specific issue on that point, but 
ab thesame time in his judgtient he hes 
to a certain extent dealt with it. . Ths 
only issues raised by the learned Commis- 
sioner are: 3 7 i 


1,..Was the injury. caused temporary ar 
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pêrmanent? 2. If permanent to what 
extent? 3. What compensation should 
be allowed? The learned Commissioner 
might well have split up the last issue 


_into several issues in order to bring out 


the different points raised by the parties 
for instance: Whether the injury to the 
right arm of the workman amounted to 
complete and permanent loss of the use of 
the limb so asto bring it within the purview 
of Sch. I,andif not on what basis should 
the compensation be fixed? Whether the 
workman was given instructions which he 
had failed to carry out and thus aggra- 
vating thé injury, and to what exteni if 
any had aggravated the injury and the 
like. The learned Commissioner has given 
no concise and definite findings on the 
issues raised by him. Such findings have to 
be gathered from the reasons given by Lim, 
The failure of the learned Commissioner to 
comply with the rules is, however, not by 
itself sufficient to warrant our ordering a 
retrialas has been suggested. We have 
to be satisfied that in consequence of such 
non-compliance there has been a failure of 
justice and that there are not sufficient 
materials on the recordto enable us to deal 
with the case ourselves. 


In this case we have a greater reasor for 
not ordering a retrial. Col. Jones, the: 
principal wi'ness in the case, has retired 
from service, and will not be available for 
fresh cr further examination. The only 
other doctor who attended on the workman 
during the period of his treatment was the 
House Surgeon. Whether the learned 
Commissioner was justified or not in saying 
50, he has, as a matter of fact, said that 
the House Surgeon was prejudiced in favour 
of the employers; and his evidence, if taken 
again, will not carry much weight with the 
learned Commissioner. The learned Com- 
missioneris on long leave and a retrial 
before him is likely to seriously prejudice 
the workman and will defeat the main 
object of the act of determining compensa- 
tion payable toa workman at as early a 
date as possible. |The learned Judge dis- 
cussed the evidence and held thatthe £nd- 
ings of fact are correct and should no; be. 
disturbed, and continued]. Underthe cir 
cumstances there is no occasion for us to go 
into the somewhat debatable question as to 
the power of this court to interfere with 
erroneous findings of fact. It is wellsettled 
that in England under the Workmen's Com- 
pensation Act no appeal lies upon a question 
of fact : Smith v. Lancashire and Yorkshire 
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Ry. Co. (1) Simmons v. Heath Laundry Co: 
(2) and Wilmerson v. Lynn and Hamburg 
Steamship Co. Ltd. (8). In the last cited 
case Cozen-Hardy, M. R., has stated the 
law on this point thus: 

«J£ there is no evidence worthy of the consideration 
ofa jury in support of the decision, this court 
(the Court of Appeal) can and ought to set it aside. 
If, however, there is evidence both ways, it is not 
competent to this court to set aside the award, 
even though upon the balance of the evidence 
this court might be inclined to take a different 
view. 

Tt has teen urged that the law in India 
is somewhat different. Our attention has 
been invited to the proviso tos. 30 of the 
Indian Act which reads : 

“Provided that no appeal shall lie against any 
order unless a substantial question of law is involved 
in the appeal... ..”. 

Tt is argued that where a substantial 
question of law is involved in an appeal, 
the whole case isre-opened, and the Court 
of Appeal may go into all questions of facts 
involved in the appeal although such ques- 
tions are in no way dependant for their 
decision on the question of law which has 
been made a ground of appeal. 

In this connection our attention has been 
invited to two reported cases. In Urmila 
Dasi v. Tata Iron Steel Co. Ltd. (4) it is 
said : 
| “The wording of the section isnothappy It leaves 

“8 loophole for argument that if a substantial ques- 
tion of lawis involved inthe appeal, an appeal will 
lie not only on the question of law but also on 
facts”. 

But in that case this point was left un- 
decided as the Counsel for the appellants 
did not take advantage of the loophole and 
argued that the order of the Commissioner 
was bad on a substantial question of law. 
In Gouri Kinkar Bhakat v. Radha Kissen 
Cotton Mills (5). Rankin, C. J., has said: 

“If a substantial question cf law arises are we entitl- 
ec to do so on points of factas well as on points of 
aw. 

On this point .His Lordship's judgment 
consists only of the above three lines. 
This opinion, though entitled to very great 
weight, is limited to the facts of that 
particular case. His Lordship was not sat- 
isfied with the view taken by the Commis- 
sioner on a pointoflaw, but that did not 
dispose of the case. The question at issue 
- (1) (1899) 1 QB 141: 47 W R 146; 15 TLR 63; 
68L JQ B 51,79 LT 633 

(2) (1910) 1 K B 543; 19 LIK B 395; 26T LR 
326; 548 J 392: 102 L T 210, 

(3) (19138) 3K B 933; 29T LR 652; 82 LJIKB 
3064; 57S J 700; 109 L T 53. 

(4) 112 Ind. Oas. 328; A IR 1928 Pat. 508; 9P L T 
511; 8 Pat. 24. 
` (5) 142 Ind. Oas 472; A IR 1933 Cal. 220; 370 W 
N èl; Ind. Rul. (1938) Oal, 276; (1933) Or. Cas 301; 
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required further consideration. On the 
evidence on the record the order of the Com- 
missioner disallowing the claim of the work- 
man was upheld, and the court was, there- 
fore, not called upon to decide whether a 
finding of fact of the Commissioner should 
be disturbed in appeal, and no such finding 
was as a matter of fact disturbed. The point 
at issue is not so simple and involves a good 
deal of consideration. Itis open to argu- 
ment that ifthe proviso tos. 30 is not happi- 
ly worded and is capable.of being construed 
in two different ways, that construction 
should prevail which would give effect to the 
intention of the Legislature; and if on a 
reading of the different sections of the 
Actitis clear that the intention of the 
Legislature was that on questions of fact 
the findings of the Commissioner should 
not be challenged the proper interpreta- 
tion to bs put upon the proviso would be 
to limit the power of the court to interfere 
only with such findings of fact as depend 
upon questions of law. But as said above 
itis not necessary for usto go into that 
question and we prefer to leave it for 
consideration in a proper case. The decision 
of the learned Commissioner as to the 
quantum of compensation cannot however 
be supported. In dealing with this point 
the learned Commissioner has said: 

“The loss of earning capacity in Sch. l to the Act 
is put at 70 percent if thereis loss of the said arm 
below theelbow itis because there was injury in 
this case received on the part above the elbow that 
even the lower part of the armis notable to function, 
The present is therefore clearly a case of a loss of 
earning capacity because of an injury in the upper 
part of the arm. In view of e. 2, cl. O read with Sch. I, 
I cannot see how l can reduce the percentage of 70 
prescribed there. Though the present is nota case 
of the amputation of the right arm above the elbow, 
can it ke all the same differentiated therefrom if it 
has lost the capacity as above explained, Itis 
practically aloss of the armabove the elbow.” 

We are afraid we cannot accept this 
reasoning as sound. The workman had to 
bring his case within the words “complete 
and permanent loss of the use of any 
limb or member” referred to in the foot- 
note to that schedule. It was only then 
that he could ask the Commissioner to 
hold that such complete and permanent 
loss of the use of his limb should be 
deemed to be theloss of his limb. Not 
only there was no allegation by the 
workman that he had completely lost the 
use of hisarm but the doctor called by 
him had deposed that the working capacity 
of the arm had been reduced by 50 per 
cent. only. 

Mr. Lulla has referred us-to the case of 
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Ball v, William Hunt (6) and has argued 
that-although a workman may not have 
completely lost the use. of his limb hs 
may have .completely lost his earning 
capacity. But again thereis no allegation, 
much less proof, that the workmanin tha 
present case has lost hisearning capacity. 
In the case of Ball v. William Hunt (6) 
there was a definite finding of fact that 
in consequence of the workman having 
lost his eye he was unable to obtain work 
in hisemployment although his ability to 
work had remained exactly as before. 
The workman in the present case is 
undoubtedly able to do light work and in 
the absence of proof that he cannot obtain 
light work-in consequence of his injury 
he cannot get relief on the footing that 
his earning capacity is nil. We think 
that underthe circumstances the learned 
Commissioner was in error in not assess- 
ing the compensation in accordance with 
the provisions of s. 4, cl. (c), sub-cl. (ii) of 
the Act. 

“The only evidence on the record of the 
extent of loss of earning capacity of the 
worxman is that of Dr. Primalani. Accord- 
ing to that evidence all that the workmen 
is entitled to is 50 percent.of his wages. 
According to the Table of Assumed Wages 
in Sch. IV of the Act the workman’s 
wages are Rs. 65 per month. Half of that 
sum is Rs. 32-3-0: the workman is therefore 
entitled to forty-two (12) times Rs. 32-8-0 
as compensa'ion. This works out to 
Rs. 1,355. Out of this sum Rs. 180 already 
paid to him have to be deducted. This 
leaves a balance of Rs. 1,185. We think 
that in the circumstances of this case the 
sum of Rs. 1,185 is anample compersation 
to be allowed. 

As both parties are to a certain extent 
to be blamed for the manner in which this 
litigation has been carried on and as the 
workman is getting less than what he 
claimed, we think that thisis a fit case in 
which both parties should bear their costs 
throughout. Out of the sum deposized in 
court, Rs. 180 have since the appeal been 
paid to the workman under ordersof this 
court. He will therefore receive Rs. 1,085 
more and the balance in court should be 
repaid to the employer... 

Ferrers, J. C.—I concur. 


N. Order accordingly. 
(6) (1912) A O 496; 81 LJ K B 782, 
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MADRAS HIGH COURT 

Second Civil Appeal No. 826 of 1929 

September 15, 1933 

BaRDSWELL, J. 
NIDAMANURI SATYAMMA—P.atntierF 

—APPELLANT 

VETSUS 
Tat OFFICIAL RECEIVER, KISTNA 
DISTRICT at MASULIPATAM. 

AND ANOTEER— DEFENDANTS — RESPONDENTS. 

Provincial Insolvency Act (V of 1920), s. 28 (2)— 
Want of leave of court— Whether affects jurisdiction 
of court—Omission to take objection in trial Court— 
Inference of waiver—Trusts—Following trust prop- 
erty—Mere deposit of monzy—Purchase of property 
by depositee—Depositor, if entitled to charge over 
property purchased—Civil Procedure Code (Act V of 
1908), s. 50—Objection fcr want of notice—Whether 
can be waived. 

~ Where the plaintiff claimed a charge in respect of 
ashare which she alleged, had been bought by the 
defendant with her moneys, but it was found that 
she had only madea mere deposit of ker moneys with 
the defendart and there was no evidence to prove 
that the depcsil was for any specific purpose: 

Held, that the plaintiff was not entitled to a charge 
over the share. The Official Assignee of Madras v. 
Krishnaji Bhat (1) and In re Hallett's Estate, Knat- 
chbullv. Hallet (2), distinguished. 

The absence of leave of court under s. 28 (2) of the 

Provincial Insolvency Actfor instituting a suis does 
not render a decree passed in the suit a nullity, 
Therefore, where an objection of this nature is not 
taken inthe court of first instance and adecrce has 
been passed, it must be deemed to have been waived 
and it is not open to the Official Receiver to raise the 
point on appeal and contend that because of the 
failure to obtain leave, the suit ought to have been dis- 
missed on that ground alone, Donepudi Subraman- 
nyamv. Nune Narasimhan :5) and Nune Narasimham 
v Donepudi Subramanian (6;, applied. Cuddappah 
Ghouse Khan v, Balasubba Rowther (3; and Ponnu- 
sami. Chettiar v, Kaliaperumal Naicker (4), distingu- 
ished. 
“ The objecti.n that a suit is bad for want of notice 
under s. 00, Civil Procedure Code, can be waived, 
Manindra Chandra Nandi v. Secretary of State for 
India \7) and Bhola Nath Roy v. Secretary of State 
for India (8), referred to. 

Appeal against the decree of the Court 
of the Subordinate Judge, Bezwada in 
A. S. Ne. 100 0f 1928 preferred against 
that of the Court of the District Munsif, 
Bezwada in O. 8. No. 378 of 1825. 


`- Judgmant.—The appeal is by the plaint- 
iff. She has sued for a declaration of 
her title to one eightieth sharein a rice 
and oil mill at Bezwada. Her case is 
that she contributed money towards the 
share, that the money was first credited 
in the name of ths 2nd defendant and 
afterwards in thename of the lst defend- 
ant. The 2nd defendant is the husband 
of her sister and the Ist defendant ig 
his brother and sha says that, as these 
two defendants are her relations, her share 
was nominally standingin their names but 
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that on April 26,:1924, she got = release 
deed from them in respect of her share. 
The defendants Nos. 3 and 4 wo are 
creditors of the 2nd defendant Erought 
I. P. No. 2 of 1924 of the SulOCourt, 
Bezwada, to have the defendants Nos. 1 
and 2 adjudicated insolvents. In the sad only 
the 2nd defendant was declared msolvent 
and it was held that the release deed, 
Ex-A was invalid and that the nd de- 
fendant’s estate vested in the 5th. defend- 
aut who is the Official Receiver, Kistna 
District. The District Munsif decrsed the 
suit in favour of the plaintiff, brt on the 
appeal by the Official Receiver tte dec- 
ree was reversed and the suit was dis- 
missed. The matter is now only œe bet- 
ween the plaintiff and the Officml Re- 
ceiver as the suit was given up at an 
early stage as against the creditcrs, de- 
fendants Nos. 3 and 4. (Onthe s-idence 
his Lordship held that it was perfeqky clear 
that the plaintiff did not entrust money 
either to the lst defendant or tae 2nd 
defendant, or to both of them, ir order 
to the purchasing of a share in the mill.) 
Then it has been argued, for ihe first 
time on this second appeal, that the--plaint- 
iff is entitled in any case to a cnerge on 
the share in that it has beer Dought 
with money of her own which had been 
mixed up with the assets of the 2nd de- 
fendant and which money she had entrust- 
ed to the defendants forthe definte pur- 
pose of buying a share. Reference B made 
in this connection to the Privy Council 
decision in The Official Assignee oy Madras. 
v, Krishnaji Bhat (1). I findthat thas deci- 
sion: has no application to this esse. It 
was one in which money had “ben de- 
posited for a specific purpose. Nar aas the 
decision in In re Hallett’s Estate Enatch- 
bull v. Hallett (2) any bearing on 1h2 facts 
of the case. In the case now umbr con- 
sideration I find no evidence tat the 
plaintiff had deposited her morez with 
either defendant for any specific purpose. 
Tt was a mere deposit and nothing more. 
Two legal points have been takea on be- 
half of the respondent. These © is un- 
necessary for me to discuss at any length 
as I hold that the appeal fails on the 
“facts; but I will just refer to them. One 
is that the suit should be dismissed as 
leave to the plaintiff for filing it had not 
. (1) 143 Ind. Oas 162; 56 M 570; Ind: Ral. (1933) 
'T 0188; ALR -933 P O 148; 37L W 730258 OWN 
713; (1933) A L J 637; 35 Bom. LR 756 570 LJ 
433: (1933) M W N 575; 65MLJ1(P.0) 
‘ty (1896) 13 Ọh.D 696; 49 L J Oh.415; 425 -T 421; 
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been granted under s. 28 (2) of the Pro- 
vincial Insolvency Act. This point was 
not taken in the.court of first instance 
though it was taken on appeal and the 
learned Additional Subordinate Judge held 
that it must be taken as having been waiv- 
ed. No definite authority has been shown 
as to whether there could be-a waiver 
in such a case while it has been held in Cud- 
dappah Ghouse Khan v. Balasubba Rowth- 
er (3) and Ponnusami Chettiar v. Kaliaperu- 
mal Naicker (4), that if a suit to bring which 
permission under s. 28 (2) is required is 
brought without such permission, the de- ` 
fect cannot afterwards be cured. This 
however, does not deal with the point of - 
waiver in a case such as this. In both 
cases the objection that no leave had been. 
given was taken at an early stage ofthe 
proceedings. With reference to s. 16 (2) of 
the former Provincial Insolvency Act cor- 
responding to s. 28 (2) of the present Act 
the question has been considered at len- 
gth in Donepudi Subramannyam v. Nune 
Narasimham (5), thoughin adifferent con- 
nection. In that decision it was held that 
the fact that no leave under the section 
had been obtained did not render a dec- 
ree passed in such a suit a nullity. It 
was pointed out that: the suit was one 
which the court in which it was institut- 
ed was competent to try and that the court 


‘had jurisdiction over the parties and that 


the question whether the suit could be 
maintained without the leave of the Insol- - 
vency Court did not affect the competency 
of. the court to try the suit but was only 
a’ question which might have been raised 
for determination in the suit. These re- 
marks set out a principle with reference. 
to which the question of waiver can be de- 
cided. ‘The point whether leave should have 
been given ought to have been raised for 
determination in the suit. It was not rais- 
ed and a decree was passed which dec- 
ree was not a nullity. This decision was 
on appeal from a decision by Phillips, J. 
which is reported in Nune Narasimhan v. 
Donepudi Subramaniam 98 Ind. Oas. 446 (6) 
and in which he held that the objection as to 
want of leave wasa ground of objection to 
the suit and that as it was not taken it must 
be deemed to have been waived. I think 
that this principle must equally apply to 

(3) 105 Ind, Cas. 109; AIR 1927 Mad. 925; 53M L 
J 419; 26 L W 33; (1928) MW WN 122; 51 M 
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(4) 113 Ind. Cas. 550; A I R 1929 Mad. 480. 
(5) 119 Ind, Gas. 48; 56M L J 489: 29 L W 349; AL 
R 1929 Mad, 323; Ind. Rul (1929) Mad, 878. 
(6) 98 Ind. Oas, 446; A I R 1927 Mad, 201, 
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a case such as this. Ib was perfectly open 
to the respondent Offcial Receiver to raise 
the point in the first court but he did 
not choose to doso; and as it was not a 
question of the original court having act- 
ed entirely without jurisdiction so that its 
proceedings could in no circumstances be Fa- 
lid. I do not see how itis open tothe Ofi- 
cial Receiver to raise the point on the ap- 
peal and contend that, because of the 
failure to obtain leave, the suit ought to 
have been dismissed on that ground alone. 
As this point is not one’ on which ihe de- 
cision of this appeal depends, I do not 
discuss whether the suit was of such a 
kind as required permission under s. 28 (2) 
for its being brought. 

The other objection taken is that notice 
should have been given to the Official 
Receiver under s. 80 of the Code of Crvil 
Procedure. The learned Subordinate Judge 
held as to this objection also that it was 
waived and could be waived; and this 
view appears to be correct having regard 
to the decisions in Manindra Chandra 
Nandi v. Secretary of State for India (7) 
and Bhola Nath Hoy v. Secretary of Staite 
for India (8). 

The Second Appeal fails and is dismissed 
with costs. 

A. Appeal dismissed. ` 

(7) 34 O 257. ; 
(8) 16 Ind. Cas. 84f; 40 O 503; 170 W N (2, 


NAGPUR JUDICIAL COMMISSIONER'S 
=... GOURT 
Oriminal Appeal No. 247 of 1932 
Marck 8, 1933 
NIYOGI AND BTAPLES, A. J. Cs. 
MALLU MARHETA— APPELLANT 
VETSUS : 
. EMPEROR—Opposirtz PARTI. | 
Evidence Act (I of 1872), ss. 114, illus. (b`, 183— 
Accomplices—Evidence of one, if can _ corroborate 
that of another—Independent evidence ~Nezessity of 
— Penal Code (Act XLV of 1860), s. 802—Bratal 
murder after deliberate planning—Sentenc2—Blood- 
stains on clothes of accused— Failure to give explena- 
tion—Whether makes the evidence suficient corro- 
boration against accused—Criminal trial. Š 
The evidence of one accomplice is not sufficient to 
corroborate the evidence of another accomplice. 
Although the evidence of one or more accomplices 
may strengthen the evidence against arother, the 
corroboration required must be corroboration ‘by 
independent evidence and not by what is called 
tainted evidence. If the evidence of an accomplice 
is above suspicion, then it can be acted upon with- 
out corroboration on any point. “But it must be very 
seldom, if at all, that. theevidence of an eccomplice 
or approver can:‘be Hield to be above suspicion. 
Aung Hla v, Emperor (1);. dissented from, Govinda: y. 


MALLS MARHETA v. EMPEROR -` 
Emperor (2), Emperor v. Magbul Ahmad Khan (4) 


‘for causing 
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and Gunu Chandra v. Emperor (5), relied on, R. v. 
Baskerville (3) and Rattan Dhanuk v, Emperor (8) , 
referred to. ` 

Although the mere fact that a person has blood 
on his clothes isnot by itself always of much im- 
portance, yet where he heas failed to give any explana- 
tion of the blood on hie clothes, the circumstance 
is important, inasmuch as if it had been dus’ to 
any ordinary circumstance, he would have been 
able to givs such an explanation. The evidence of 
the clothes will, in such a case, be sufficient corro- 
boration against him, Jit Singh v. Emperor (7), 
referred to, j 

Where a murder was deliberately planned and 
carried out in brutal fashion, an innocent man being 
done to death for the sake of money, the capital 
sentence is fully justified. 

Cr. A. from an orderof the Sessions Judge, 
Hoshangabad, dated November 11,, 1932. 

Messrs. T. J. Kedar, B. T. Amlekar and 
R. P. Awasthi for the Appellants. 

Mr. V. Bose, for the Crown. 

_dudgment.—This appeal and Criminal 
Appeals Nos. 248 (Bhaya v. Emperor), 
253 (Chitrya v. Emperor) and 254 (Jogya 
v. Emperor) of 1932 have been heard 
DENTS and this judgment will govern 
all. 

The four appellants were tried by the 
Sessions Judge, Hoshangabad, on charges 
framed under s. 302, Indian Penal Code, 
the death of one Bondrya 
Mahara on August 8, lest and all were 
-found guilty under that section. Two of 
them, Mallu and Bhaya, were sentenced 
to death, whilst the other two, Chitrya 
and Jogya, were sentenced to transporta- 
tion for life. They have now all appealed 
to this caurt. . 

The offence was committed at a village 
Gunkheda in the Bhainsdehi Tahsil of the 
Betul District on the morning of August 
8, 1932. The murdered man Bondrya was 
a cloth-seller, or pedlar, abuut 40 years 
of age, who lived at Barwi in the Betul 
District and used to go about selling cloth 
in different villages on a pony. On the 
Nagpanchami day, which was August 7, 
1932, he came to Gunkheda and went to 
the house of one Sheoji, who is a caste- 
fellow and also a cloth-seller. Apparently 
he had come from the direction of Bhainsdehi 
with Sheoji’s father Tukdya. He -was 
doubtful about returning home that 
evening as he was afraid -that the 
river Tapti might be in flood and also he 
was pressed by Sheoji to stay, it being 
a festival day, and he was invited -to 
dine with them. Accordingly Bondrya 
stayed the night, but he got his pony 
and his bundles of cloth and went away 
in the morning.. On Tuesday the 9th hig 
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dead body was found lying in a field 
` belonging to Raghunath, the malguzar of 
Jawara, in analla by one Sonya kotwar 
of that village. Sonya informed Raghunath 
and he too came and sawthe body and 
then sent Sonya to report the matter to 
the Police. A report was made at the 
Atner station-house, which is at a 
distance of about 4 miles, that evening, 
The Sub-Inspectorin charge of the statiun- 
house was absent, having gone to Betul 
to give evidence in a criminal case. The 
Moharir Ram Sakha, who was in charge 
of the station-house at the time, wrote 
down the report and went to the village. 
He reached there in the night at about 
10 p.m. and had the body taken out of 
the nalla and guarded for the night. The 
next day an inquest was held and the 
body was sent for post mortem examina- 
tion to Bhainsdehi. Unfortunately the 
body was in an advanced stage of de- 
composition and, therefore, the post mortem 
is not of as much value as it would have 
been otherwise. The Assistant Medical 
Officer, however, who perfurmed the ex- 
amination, found four injuries on tue head, 
of which one, he has deposed, was a clean 
cut, measuring some 3 inches, on the 
frontal bone, and anolher was a simple 
fracture of the right parietal bone. ‘The 
doctor has given his opinion that death 
was probably due tothe extensive injury 
to the skull. 
- The Sub-Inspector Pir Muhammad Khan 
heard of the offence on August 10, at Betul 
and reached Jawara on the llth in the 
evening. Abbas Beg the Head-Constable 
had already got there. The Sub-Inspector 
continued the investigation, and on the 
13th he arrested Wati, Chitrya and Bhaya. 
Babu was arrested the next day. whilst 
Jogya and Mallu were arrested at about 
5 p.m. on the 14th. It appears that the 
two boys, Wati and Babu, admitted 
knowledge of the offence first, and in the 
challan, which was put wp in court on 
August 16, their names are shown not 
only as accused persons but also as witnes- 
ses for the prosecution. After this Wati 
was tendered a pardon on the 18th and 
Babu was tendered a pardon onthe 19th 
under s. 337 of the Criminal Precedure 
Code. They both accepted pardan and 
were examined as witnesses for the pro- 
secution before the Committing Magistrate 
and have again -been examined, Wati as 
P. W. No. 1 and Babu as P. W. No. 4 before 
the Sessions Judge. - i 
These two witnesses, of whom Wati is 


MALLU MARHETA V. EMPEROR 


14610 
stated to be 16 years old and Babu 15, have 
given a full and consistent story of the 
commission of the crime, and the case 
depends upon how far their story is cor- 
roborated and how far it can be accepted. 
Wati is in the service of the appellant 
Mallu, whilst Babu is Mallu’s brothe:-in-law 
and lives with him. According to their 
story there was a conspiracy about midday 
on Sunday the Nagpanchami day, i. e. 
August 7, that Bondrya, who had come to 
Gunkheda, was to return to his village in 
the evening and that they would kill him 
on the way and rob him of his money. 
Babu was sent to call Wati, who was 
grazing cattle, and Wati went to Mallu’s 
house. It was ascertained, however, that 
Bondrya was not returning that evening 
and Wati was sent back lo work on 
repairing a fence. Thé seme night after 
dinner Bhaya, Jogya and Chitrya came to 
Mallu’s house and again consulted together, 
saying that Bondrya was to return the 
following morning. The following morn- 
ing Wati went out to graze bullocks and 
Babu was told by Chitrya that Mallu had 
sent forhim. Chitrya and Babu then called 
Wati and the three went towards a field, 
which is called the Magrya field. The 
bullocks were left with Mawji, the brother 
of Wati, who was also grazing cattle. 
They proceeded to the field and found 
Mallu, Bhaya and Jogya drinking liquor 
there near a pipal tree, which is by the 
side ofa small na la. They saw a man 
coming from the direction of Gunkheda, 
leading a pony, wh) mounted after cros- 
sing the nalla. Mallu and the other appel- 
lanis with the two boys Wati and Babu went 
by another route and halted neara stream, 
but as-there was a man ploughing there 
they went on a little furcher. They 
then halted under a tamarind tree 
and made the boys Wati and Babustand 
on a small hill a short distance off to 
watch who was coming:and Mallu threat- 
ened them that if they ran away they 
would be beaten severely. Mallu, Bhaya 
and Jogya then took off their clothes and 
tied up their dhotis tightly round their 
waists. When Bondrya came on his horse 
Bhaya caught the bridle and asked why 
he had abused him that day and then 
Mallu pulled him down from the horse. 
Bhaya, Jogya and Mallu dragged him to 
the nalla and Bhaya taking a knife from 
Mallu cut his throat. After this Mallu 
snatched the knife and stabbed Bondrya 
in the stomach. They then made signs to 
the two boys to come down from the bill 
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and all of them went to the pony. They 
took the bundles, which were in baske:s 
onthe pony. Then Chitrya discovered thet 
Bondrya was not yet dead and was sitting 
up. Upon this Mallu took a parani, or 
goad, which was in Wati’s hands, ard 
while Chitrya held Bondrya’s head on tke 
ground Mallu gave several strokss or 
thrusts on his head with the parani. Malu 
then threw the parani away in a sugercare 
field and went back to the bundles f 
cloth. The bundles were opened and .n 
one some bread and rupees were found. 
In the other there were dhotis and other 
clothes. At this time, however, a men 
was seen coming from a fisld anc they 
hid the bundles under a tree and ren 
away. Whilethey ran away a knife, which 
was with Jogya, fell on the ground. They 
washed their hands and feet ard 
Mallu washed his knife and after that 
they paited company, but all came 
back to Mallu’s house by different routes. 
Wali and Chitrya appear to have gore 
together and Bhaya and Mallu. Latar 
Babu was sent to Kolgaon by Mellu 10 
his sister with food or sweets -fcr the 
Nagpanchami dey. 

The Sessions Judge has considered the 
story given by these two boys in their 
depositions very carefully. He has furthar 
found that the two witnesses deposed .n 
a straightforward fashion and that ther 


statements should be accepted. Anothsar. 


reason he has given for accepting Babu’s 
evidence is that Babu, being the brother- 
in-law .of the principal accused Mallı, 
would not be likely to give false testimory 
against him. After going through the 
depositions of these two witnesses we are 
to some extent of the same opinion, though 
we would note that there are one or tvo 
discrepancies in their statements and, -n 
particular, one statement made in tle 
committing Magistrate’s Court, name y 
that the four accused told them that 
Bondrya had Rs. 300 with him ana. that 
they would kill him and rob him, kas mt 
been repeated in the Sessions Oourt. Apact 
from this their story is on the whole very 
consistent, nor have they been broken 
down to any extent in cross-examination. 
We cannot, therefore, accept the theory put 
forward by the learned Counsel for tke 
appellants that they. have told a tutored 
story, and would point out, as noted abovs, 
that they appear _to have admitted tke 
facts when first arrested, as is evidenced 
by the fact that they were put. down es 


witnesses for the prosecution in the challea. . 


Wati was arrested on August 13, and 
Babu on the following day, whilst the 
challan was put up or the 16th. Wecannot 
believe that in the interval between the 
14th and the 16th -hese witnesses ‘vere 
instiucted to depose to a story, which was 
made up py the Police, 

There is no other eye-witness to the 
actual commission of the crime, and from 
the circumstances Cf the case it is clear 
that there could not be one, because the 
murderers took good care that there should 
not be any witness to their deed. In fact 
the two boys Wati and Babu seem to 
have been taken for that express purpose, 
namely, to keep watch and to give warning 
if anyone was coming. The present case, 
therefore, depends entirely on how far the 
story of these two witnesses can be accepted. 
We are of course aware of the provisions 
of 133 of the Indien Evidence Act and 
of illustration (b) to s. 114 of that Act. 
One of the latest authorities, Aung Hla v. 
Emperor (1), has been referred to by the 
Sessions Judge in his judgment, and on 
the strength of that case the Sessions 
Judge has held that the evidence of one 
accomplice can corroborate the evidsnce 
of another accomplice. This is ccntrary 
to the view that has hitherto been taken 
almost universally, and with all due respect 
we cannot accept it. It is tiue that the 
evidence cf one ur mo.e accomplices may 
sirengthen the evidence against anozher, 
as was held in Gorinda v. Emperor (2), 
but that is different from “corroboration” 
within the meaning of illustration (b) to 
s. 114, and we would hold, as has almost 
universally been hald, that such corro- 
boration must be ,corroboration by in- 


dependent evidence and not by what has- 


been called tainted evidence. It is true, as 


noted by the learned Judges in Aung Hla ` 


v. Emperer (3), thai the question of the 
evidence of an approver or accomplice in 
India has to be decided according to 
Indian Law, and Jidges in India should 
not be infiuenced unduly by English 
decisions. - At the same time, the well- 
known cass of R. v. Baskerville (3), has 
been generally followed and the rules 


laid down therein may be regarded as- 
sound, the first being that the evidence of- 
an accomplice must be corroborated, and- 


(1) 135 Inc, Cas. 849; § R404; A I R 1931 Pang. 
235; (1931) Cr. Cas. 875; 33 Cr. LI 205; Ind. Rul 
(1932) Rang. 65 (S B). 

> 69 Ind. Oas. 257;17 NLR 118; 23 Or. a J 
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(3) (1916) 2K B 658; 83 L J KB 28; 115107 453; 


80 J P 446; 25 Cox O O 524, 
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the second that it -must also be corro-' 
borated with regard to the identity of the 
accused. This view of corroboration with” 
regard to the identity of each: of the 
accused has again been upheld in Emperor 
v: Maqbul Ahmad Khan (4), and in a 
recent case of the Bombay High. Court, viz., - 
Ganu Chandra v. Emperor (5).- As held by 
Beaumont, ©. J., | 
“it is very easy for an approver who took part in 
an offence to give a substantially correct statement 
of how the offence was carried out, and the statc- 
ment may be perfectly correct as to the names of” 
(say) ten persons who are said to have taken part 
in the offence; but it may be that there are in- 
corporated into the statement the names of one or 
two persons who really did not take’ part.in the 
offence, but against whom the approver has feel- 
ings of-enmity. Therefore, it is not enough to say 
that we think that the general truth of. the ap- 
prover's story is established. We must be satisfied , 
that as against each accused there is some corro- 
boratory evidence which shows that that accused 


took part...” - 

- Of course, if it -can be held that 
the evidence of an accomplice is above- 
suspicion, then it can be acted ‘upon 
without corroboration on any point, as held 
in Rattan Dhanuk v. Emperor (6), and 
in fact as laid down in s. 133 of the 
Evidence Act. But it must be very seldom, 
if at all, that the evidence of an accomplice 
or approver can be held to be above 
suspicion, and, as already indicated - 
above, we cannot. hold that the 
evidence of the boys in. the pre- 
sent case, although good as such evi-. 
dence usually goes, is above suspicion and 
can be accepted without corroboration. 


“We will now consider the corroboration 
of the evidence given by these two boys” 
Wati and Babu by .other evidence on 
yecord. In the first place, there is a good 
deal of general corroboration on several 
material points. The body was -found at 
the spot where, according to their story, 
the offence was committed. Then wounds 
were found on the body, one on the throat 
and one in the stomach, which agrees with 
what these boys have deposed as tothe ine 
juries inflicted on Bondrya. We would 
refer tothe evidence of Sonya (P. W. No. 2) 
who is the first of the’prosecution witness- 
es to have seen the body and who de- 
posed that the belly had a knife thrust in- 
it and thatthe throat was also :cut. He 

(4) 139 Ind. Cas, 751; 7 Luck. 511;9 OWN 3i 
Ind. Rul. (1932) Oudh 383; 33 Or. L J 920; Al R1¢32 
Qudh 317; (1932) Or. Cas. 812.: 2 é . 

(5) 137 Ind. Cas. 174; 56 B 172; 34 Bom. L R 303.: 
Ind. Rul. (1932) Bom. 232; 33 Or. L J 396; AIR 
1932 Bom. 286; (1932) Or. Cas. 298. : 2 
oa 113 Ind. Cas, 329; 8 Pat. 235; 4 IR 1928 Pat 
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found the body on Tuesday, 
following the commission of the crime. Ram 
Sukhar Constablé (P. W. No. 7), who was 
the first Police Officer to arrive at the 
spot and to hold the inquest, has deposed 
that there was a thrust of some sharp 
weapon in the stomach and that ihe throat 
too had been cut by some sharp weapon, 
and this is borne out by the inquest re- 
port, Ex. P-4. Raghunath the malguzar of 
Jawara, (P. W. No. 8) has also deposed 
to the same effect. Ws would lay stress 
on the evidence of these witnesses because 
the medical evidence, as already noted 
above, is unsatisfactory owing to 
fact that the body was decompcsed when 


the post mortem examination was heid and. 
also appear to have been eaten by wild: 


animals. The Assistant Medical . Officer. 
who had been again examined in the 


Sessions Court asi. W. No. 9, has not 
deposed to these injuries, but it is ciear 
from his deposition and from the post 


mortem report that all the abdomen was 
missing .as also the chest, whilst the throat 
too would appear to be missing. It is 
owing to this fact that the apparent con- 
tradiction between the evidence of the 
two boys and of the other prosecution 
witnesses on the one hand and the medi- 
cal evidence on the other has occurred, 
but in reality there is no contradiction; 
and we will consider the question of the 
medical evidence later. Again, on other de- 
tails the evidence is corroborated as regards 
the finding of the baskets and clothes as 
also. of the saddle and bridle,. whilst, what 
is, more important is that the parani, Art. A, 
which has been identified as belonging 
to Wati, was recovered from the sugai- 
cane field on information given by Wati 
and Babu, as deposed to. by them. We 
would refer to the evidence of Pir Mahom- 
ed -Khan, the station-nouse officer, and to 
the evidence of Raghunath malguzar (P. 
W. No.8), as -also to the seizure . memo, 
Ex.-P.9. It is also important to note that 
the- Imperial Serologist has certified that 
this parani is stained with human blood, 
and the finding of this weapon stained 
with human blood must be a strong piece 
of corroboration of the story told by the 
two. boys. Again aknife was found near 
the- spot, which also bears out. the story. 
that Jogya dropped..a knife there -ashe 
was running away. That knife has been 
produced in evidence as. Art,.B. . We-would 
refer in this connection: to the. evidence 
of -Ram .Sukhar -Constable -(P.. W 
No.-7).- ‘and Sonya (Pe °W; iNo. 2). 


the- 


the day: 


a 


1933 


It is true that Togya has denied hat 
this knife belongs to him, and also accord- 
ing to the report of the Imperial Serolo- 
gist the knife is not stained with human 
blood though it is stained with the blood 
of some ruminant animal. but Ehopet 
(P. W. No. 11), the brother of the deceas- 
ed Bondrya, has deposed that the knifs 
did not belong to his brother, and in ths 
circumstances it seems that the story that 
it was dropped by Jogya at the spa 
` where it was found must be acceptec. 
We would also print out that according to 
both Watiand Babu this knife was not used 
for committing the murder, and therefors 
it would not be stained with human blood. 
The knife that was used for the murder 
according to the story iof both the boys was 
taken away by Mallu. We would add 
that the knife was recovered on August 9 
4. e some days before either Wati oz 
Babu was arrested and before they gave 
any story to the Police. 

We would now consider the medical evi- 
dence as regards the injuries’ on the heac 
of Bondrya. A great deal of stress was 
naturally laid on this by the learned 
‘Counsel for the appellants because the 
Assistant Medical Officer Mahmud Abdul 
Hafiz (P. W. No. 9) has given his 
opinion that the first -injury, which he 
described as a clean cut, could not have 
been caused by the parani Art. A, but must 
have been caused by some sharp-edged 
Weapon such as an axe. From thisit was 
argued that the story given by the two 
boys that Bondrya was struck on the 
- head several times with the parani can- 
not be accepted. We cannot, however, 
agree with this argument. In the first 
place, it is clear that ofthe four injuries 
deposed to by the Assistant Medical Officer 
three at any rate could “have been caused 
by the parani whilst as regards the first 
‘we are of opinion that the Assistant Medi- 
cal Officer has been too dogmatic, anc we 
find it difficult to accept his Opinion that 
this wound could not have been caused by 
the parani. The injuries described are :— 

1. “A clean cut on the frontal bone measuricg 3" 
directed upwards extending from the middle of 
right orbital margin, . 

2. The right mallar bone was absent. 

3, The right temporal bone. The pelrous portion of 
this bone was formed into 3 pieces by the inner 
“membranes and the rest portion of the bone was 
totally absent Thus causing a big gap through 
which magots had invaded the brain substance. 


4. The right parietal showed a simple fracture 3” 
long on the parietal eminence." 


The second of these may. have been 
caused by a blow from the parant or may 
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have been caused by decomposition or by 
post mortem injury to the body. The third 
and fourth injuries might clearly have 
been caused by the parani. To satisfy 
ourselves we sent for this parani and found 
that it wasa stick or goad with an iron 
head and = solid bamboo shaft 64 ft. long. 
The shaft had been cut into several por- 
tions presumably in court for the sake of 
convenience. but the weight of the iron head 
and of about 10 inches of the shaft was 
some 33 talas. The edge was not sharp, 
but the iron head is heavy enough when 
thrust with force to cause the fractures, 
As regards the first wound, which is des- 
cribed asa clean cut on the frontal bone 
it is unfortumate that the medical officer 
has not been asked whether the bone was 
severed or cut through or whether there was 
only a cutor seratch onthe bone. Unfor- 
-tunately none of the fiesh or skin apparent- 
-ly was present when the post mortem ex- 
-amination was made. Had the flesh and 
skin been present, the nature of the injury 
might perhaps have been seen more clearly. 
In any cas, we cannot accept the state- 
ment of the Assistant Medical Officer that 
the first injury could not have been caused 
by Art. A. It is true as noted above, that 
-the edge of (his weapon is not sharp, but 
had it been thrust with force, as is depos- 
ed to by both the boys Wati and Babu 
on the head of Bondrya when it was held 
down onthe ground, we are of opinion that 
a cut or scraizh on the bone could have been 
inflicted. In any case, the fact that one 
injury was fcund on the head, which might 
or might not have been caused by the 
“parani, cannot discredit the evidence of the 
two boys when several other injuries were 
found, which certainly could have been 
caused by that weapon. We must again 
emphasise the fact that the parani Art. A. 
has been found tobe stained with human 
‘blood by the Imperial Serologist. We do 
not hold, then that the medical evidence 
in any way contrdicts the evidence of 
the two boys Wati and Babu. Ba 
As regards corroboration of the deposition 
of the two boys Wati and Babu regarding 
the identity ot each of the accused we must 
- agree with the Sessions Judge that there is 
none as regards Mallu, whilst as regards the 
others there is only some slight evidence. 
| We are, however, prepared to accept that 
evidence, slight though it may be, in view 
of the consistant story given by the two 
approvers and its corroboration on many 
points, As regards Mallu, however, we are 
not satisfied, and in the absence of any 
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corroboration with regard to him we must 
disagree with the Sessions Judge and set 
aside the conviction. As to the identity 
of the other appellants there is,as already 
noted atove, the recovery of the knife with 
regard to Jogya. It is true that Jogya de- 
nied that this knife belonged to him, but 
we are prepared to accept the story of the 
two boyson this point. and hold that the 
recovery of the knife near the scene of 
the murder is a piece of corroboration with 
regard tothe identity of the appellant 
Jogya. Chitrya, as noted by the Sessions 
Judge, had an injury on his right hand, 
and that injury could easily have been 
received when he was holding down Bond- 
rya’s head, as deposed tọ by the two ap- 
provers. His own explanation with regard 
to this injury has been rejected’ by the 
Sessions Judge, and we would point out that 
a coat, Art. D, stained with blood was re- 
covered from him. It is true that ac- 
` cording tothe report of the Imperial Sero- 
logist the blood-stains are disintegrated 
and their origin cannot be delermined, but 
takenin connection with the injury to his 
hand we are of opinion that the stains on 
his coat are evidence against theappellant 
Chitrya. We would also note that the 
boy Lalchand, when examined in the com- 
mitting Magistrate's Court has deposed that 
on the day afler Nagpanchami he saw Wati 
and Chitrya running towards their houses 
coming from Gugermal direction. It_is 
true that this witness, when examined as 
P. W. No, 5 in the Sessions Court, has 
retracted that statement and has stated 
that he gave his former deposition at the 
instigation of one Ramgir Gosami and the 
malguzar. If, however, that were so, it 
seems difficult to assign any reason for 
his not repeating the story when examined 
in the Sessions Court when Vinayakrao 
the malguzar and Ramgir were both present 
and both were examined as witnesses on 
the same day as the boy Lalchand. We 
would hold, then, that there is sufficient 
corroboration as regards the appellant 
Chitrya. As regards the appellant 
Bhaya, a bloodstatined dhoti, Art. E, was 
recovered from his possession. It is true 
that, as held in Jit Singh v. Emperor (7), 
the fact of a man in his position having 
blood on his clothes by itself is not always 
of much importance, and this has also 
been held in judgments of this court, but 
“in the present case it must be noted that 
Bhaya has failed to give any explanation 


.. (1) 86 Ind. Cas. 811; A IR 1925 Lah, 596; 
R134; 26 Or. LJ 875. a 
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of the blood on his dhoti, and, had it 
been due to any ordinary circumstance, 
-he would almost certainly have been able 
to give. such an explanation. On the 
contrary, he has given a story which is 
palpably false and has denied that the 
stains were blood-stains at all. We are of 
opinion that the evidence of this dhoti is. 
sufficient corroboration against Bhaya. T 

We are of opinion, then, that-the offence 
has been satisfactorily proved against the 
appellants Jogya, Chitrya and Bhaya. We, 
therefore, maintain the convictions of these 
three appellants under s. 302, Indian Penal 
Code. As regards Mallu, however, in the 
absence of any corroboration we are. of 
opinion that his conviction should not be 
maintained, and we direct that he be acquit- 
ted and set at liberty. : | 

The murder was deliberately planned 


-and carried out in a brutal fashion, an 


innocent man being done to death for the 
sake of his money. We consider that the 
capital sentence is fully justified in the 
case of the appellant Bhaya, who is 
deposed by both the approvers to have 
taken aleading part and to have cut the 
throat of the murdered man. We, therefore, 
confirm the sentence of death passed on 
Bhaya. The sentences of transportation 
for life passed on Jogya and Chitrya are 
maintained. 
N. Sentences confirmed. 
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are not applicable to a suit instituted by a person 
whose services were dispensed with by the Improve- 
ment Trust, for recovery of his provident fund and 
the provisions of these sections cannot be invoked to 
declare such a suit time-barred.. g 

C. R. A. for revision from an order 
of the Second Additional Judge, Small 
Cause Court, Lucknow, dated July 27, 1932. 

Mr. Fasihuzzaman, for the Applicant. 

Mr. Shankar Sahai, for the Opposite 
Party. . — 

Judgment.— This is an application in 
revisiou under s,-25 of the Provincial Smal) 
Cause Courts Act. j iii; ws 
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The plaintiff was in the service of 
the Lucknow Improvement Trust (Luck- 
now). His services were dispensed 
with on April-1, 1931. He then brought 
thé present suit to recover Rs. 180 on 
account of his provident fund. 

The defendant p'eaded that the plaintiff 
had been paid off, and that the plaintiff's 
claim was barred by time. | 

The learned Second Additional Judge of 
the Court of Small Causes ‘did not decide 
the case on ‘the merits, but rejected the 
claim on the finding that it was barred by 
time, i; 

In giving his finding on the question of 
limitation against the applicant, the learn- 
ed Judge has referred to ss. 97 and 72 of the 
United Provinces Town Improvement Act, 
1919. In my opinion these sections dọ not 
apply to the case before me. The learned 
Counsel who appears for the defendant 
has found it difficult to support the find- 
ing of the learned Judge on the question of 
limitation. In my opinion the plaintiff's 
claim is not barred by time, and the case 
should be tried on the merits. 

The case is, therefore, remanded to the 
lower Court for decision on the merits. 

I understand that the parties have not 
yet produced the whole of their evidence on 
the first issue which relates to the plea of 
payment. They will be permitted to pro- 
duce all their evidence on that issue, and 
the case will be heard and decided in the 
manner required by. law. Costs here and 
hitherto will abide the result. 

N. Case remanded. 


. RANGOON HIGH COURT 
First Civil Appeal No. 113 of 1932 
March 28, 1933 
Mra Bu AND Dunx ey, JJ. . 
R. V. VEERAPPA CHETTYAR — 
- APPELLANT 


Versus 
M. R. V. VELUSWAMI THEVAR - 
RESPONDENT 

Power-of-attorney—General power to do necessary 
and requisite  things—Whether includes power to 
compromise—Givil Procedure Code (Act V of 1908), 
O. XXI, r. 2—Adjustment by guardian of minor— 
Leave of court not obtained—Adjustment, if can be 
recognized, 
Where a person was the duly constituted agent of 
another under a general power-of-attorney which 
recited, inter alia, “and generally in or about the 
premises to do all and every deed and thing re- 
quisite and necessary forall orany of the purpəses 
as fully and effectually as I myself could do if per- 

sonally present”: Í 


R. V. VEERAPPA CHETTYAE V. M. V. VELUSWAMI THEVAB 
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Held, that the terms of the power of-attorney did | 
not specifically confer upon the agent an authority to ` 
effect a compromises or an adjustment which he, on 
behalf of his principal had obtained, . j aber 

“The general clause in a power-of-attorney is not to - 
be construed at large, but as giving general powers 
for the carrying into effect of the special purposes 
for which the power was given. Attwood v. Munnin-- 
ga (1), Jacobs v. Morris (2) and Jonmenjoy Coondao . 
v. George Alder Watson (3), relied on. [p, 708, col. 
1 


Ja adjustmert should not be recognized by a 
court when ic isnot perfected bythe guardian of . 
a minor obtainirg the leave of the court in that. 
respect. If the guardian fails to apply for the leave . 
of the court anc resiles from the adjustment, tie - 
other party to the adjustmeat cannot apply for the 
leave in order to perfect the adjustment. Ranga ' 
Rao v, Rajagopala (4), Arunachalam Chetty v. Rama- 
nadhan Chetty (») and Gulab Dei v. Vaish Motor Co. 
(6), referred to. [p. 7U8, col. 2 ] ite, 

F. O. A. against an order of the District 
Judge, Pyapun, dated May 16, 1932. 

Mr. N. M. Menon, for the Appellant. 

Mya Bu,J.—The appellant is a certi- - 
ficated guardian of the person and prc- 
perty of the minor, Natesan Chettyar. The 
appeal is aguinst an order dismissing his 
application for execution of a decree which 
the appellans had obtained against tke 
respondent in Civil Regular No. 8&7 of 
1930. The decree was passed ex parie 
on July 3, 1931. The suit in which tke. 
decree was passed related to an agreement, 
dated May Il, 1929, which was entered 
into by the appellant as, guardian of the 
minor and the respondent, the appellant’ 
agreeing to sell and the respondent agree- 
ing to buy certain pieces of land’ belonging 
to theminor. | f 

The decree was: (1) a declaration thet 
the respondert had lost all rights to claim’ 
specific performance of the contract; (2) 
for recovery of possession from the res- 
pondent of cartain pieces of land and 2° 
house; and (3) for Rs. 5,625 as mesne pro- 
fits, in addition to asum of. Rs. 1,442-1-0 
being the coets of the suit. The suit was 
prosecuted on behalf of the appellant by 
his duly constituted agent Allagappa 
Servai under a general power-of- attorney. 
The respondent objected to the execution, 
of the decree inter alia upon the ground 
that the decree had been adjusted by a 
subsequent agreement between him and 
Allagappa Servai upon certain terms set’ 
out in, his petition of objections, | : 

The learned District Judge, after ‘an 
inquiry under O. XXI, r. 2, Orvıl Proce- 
dure Code, heid that there had been the 
alleged adjus.ment, which was binding on 
the decree-hoider, and the learned Distric; 
Judge therefore disallowed ihe appellant's 
applications for execution. It is contended 
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on behalf of the appellant that the order 
of ‘the learned District Judge is wrong 


inasmuch as Allagappa Servai had no 
‘authority to effect such an adjustment, and 


that the court should not Ttecognise 
an adjustment for which the decree- 
holder had not obtained the leave 


of the court under O. XXXII, r.7. In our 
opinion, both these ‘contentions are 
sound; and either of them is sufficient to 
conclude the case against the respondent. 
The‘ power-of-attorney authorized Allaga- 
ppa Servai: Ay 

“To appear for meand in my name in all or any 
court or courts whatsoever and therein to commence, 
carry on and prosecute any action or suit for re- 
covery of any debts, dues, goods, effects, property 
belonging to or claimed by the said minor in any 
manner whatsoever. To sign and ‘verify plaints, 
petitions, applications, written statéments, affida- 
vits and any other documents required -for the -pur- 
pose To appear for me in all or -any- court or 
courts of law whatsoever in any action.or suit or 
proceedings which shall’ be brought, commencéd or 
prosecuted against the said minor. To act for me 
on- ‘behalf of the said-minor in all sush actions, 
suits and proceedings, as the said attorney shall 
be advised., To appoint for me Advocate or Advo- 
cates, attorney or attorneys, Counsel, Pleader or 
Pleaders to prosecute or defend or represent in all 
or any court or courts whatsoever. To appear 
before the Sab-Registrar or Registtar of Pyapon or 
any other place in Burma for the purpose of regis- 
tering documents according to law. And generally 
in or about the premises todo all and every deed and 
thing requisite and- -necessary for all or any of the 
purposes as fully and effectually as I myself could 
do if personally present" : 
. There can be no doubt that the terms of 
this power-of-attorney do not specifically 
confer upon the agent an authority to 
effect a compromise or an adjustment of a 
decree which he, on behalf of his principal, 
has obtained. The learned District Judge 
however considered that the last of the 
clauses quoted above was wide enough to 
include such authority. This view of the 
power-of-attorney is inconsistent with the 
way in which powers-of-attorney are 
ordinarily to be interpreted. It is settled 
law that the general clause in a power-of- 
attorney is not to be construed at large, but 
as giving general powers for the carrying 
into effect of the special ‘purposes for which 
the’ power was given: Attwood v. Munninga 
(1), Jacobs v. Morris (2) and Jonmenjoy 
Coondoo v. George Alder Watson (3). In 
ouropinion Allagappa Servai had no au- 
thority under this power of attorney to 
enter into a compromise or effect an ad- 
“() 7 B&O 278; 1 Man, & Ry. 86; 6L4 (o sg) KB 


_(2) (1901) 1 Ch. D 261; 70 L J`Ch. 183:4 L T 
112; 49 W R 365 

-(3) 100901; 11 I A 94; 4 Sar. 523; B Ind. Jur 
387 (P ©). - : ' ; 
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justment of a decree which he had obtained 
in ansuit which he had prosecuted on behalf 
of his principal. 

There is also sufficient support for the 
contention on behalf of the appellant that 
the adjustment, if any, should not be 
recognized by the court owing to its not 
having been perfected by the guardian 
obtaining the leave of the court in that. 
respect. If the guardian fails to apply 
for the leave of the court and resiles from 
the adjustment, the other party to the 
adjustment cannot apply for the leave in 
order to perfect the adjustment: Ranga Rao 
v. Rajagopala Raju (4), Arunachalam Chetty 
v, Ramanadhan Chetty (5) and Gulab Dei v. 
Vaish Motor Co. (6). Inthe result we hold 
that the grounds upon which the order of 
dismissal of the appellant’s applications 
for execution has been based are unsound, 
and the order cannot be maintained. The 
appeal is allowed, and wé direct that the 
District Court do proceed with the appli- 
cations for execution according to law. 
The respondent will pay the appellant's 
costs in bothcourts. Advocate's fee in this: 
court five gold mohurs. 

` Dunkley, J.—I agree. The latter three 
cases cited’ by my learned brother are 
ample authority for the proposition that. 
although a guardian ofa minormay, as 
such ‘guardian, have agreed to terms. 
of compromise of a suit, or for that matter’ 
adjustment of a decree, with the opposite: 
party, it is necessary before such agree- 
ment becomes binding for the leave of 
the court to be obtained by the guardian. 
under the provisions of O. XXXII, r. 7, 
Civil Procedure Code, and if the guardia a 
fails to apply for su 1 leave aad resiles. 
from the agreement,the court has no power to: 
enforce the compromise or adjustment, even 
though it appears to the court that its terms 
are beneficial to the minor. 

ING Case remanded. 

(4) 22 M 378. 

(5) 29 M 30). 


(8; 88 Ind. Oas. 429; A TR 1925 S11. 570; 47 A 782 
23 ALJ 523; LR6 A 390 Oiv. 


OUDH CHIEF COURT 
Criminal Appeal No. 225 of 1933 
June 29, 1933 
SMITA, J. 
MAHABIR AND orHers—ACCUSED - 
ALPBLLANTS 
versus 
EMPEROR— COMPLAINANT— OPPOSITE 
PARTY. 
Penal Code (Act XLV of 1860), s. 1123—Stolen 
property not recovered from accused—Some of it given 
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up by accused's step-father—No proof of property 
having been taken to house inhabited by accused anid 
his step-father— Conviction, legality of. 

Where in a casa of dacoity no stolen property je 
recovered from the accused but some of it is given up 
by his step-father with whom he was living, the ac- 
cused cannot be convicted under s. 412, Penal Dode, 
in the absence of sufficient proof that the praperty 
had been taken to the house inhabited by the accused 
and his step-father. 


Or. A. against an order of the Sessions 
Judge, Rae Bareli, dated April 26, 1933. 

Judgment.—These are appeals from the 

jail by three men, Mahabir, Sarju, and 
Debi who have been convicted under s. 395, 
Indian Penal Code, by the Sessions Judge 
of Rae Bareli and sentenced to five years’ 
rigorous imprisonment each. In the same 
case one Auseri, whois the step-father of 
Debi, was convicted under s. 412, Indian 
Penal Code, and sentenced to six months’ 
rigorous imprisonment. He does not appear 
to have appealed. 
. The convictions are in connection witha 
dacoity said to have taken place at the 
house of one Sheo Bali -on the night of 
September 25, last. There can be no doubt 
about the fact of the dacoity and there can be 
no doubt that property stolen in it was found 
in the possession of Mahabir on September 
26, and in the possession of Sarju on Septem- 
ber 27. Furthermore, Mahabir was identifi- 
ed by five witnesses and Sarju by two. 
They did not adduce any defence evidence. 
There can be no doubt that these two men 
were correctly convicted and suitably sen- 
tenced, and I accordingly dismiss their 
appeals summarily. 

No stolen property was recovered from 
the appellant Debi, but some of it was 
given up by his step-father Auseri, with 
whom Debi is said to live. Auseri is said 
to have dug up the property in question 
from a field on October 1, last. f 

There was some evidence that Debi had 
been seen four or five days before the reco- 
very of that property carrying a bundle to 
his house, but I donot attach much import- 
ance to that evidence, Apart from the 
recovery of this property, there was against 
Debi his identification by one witness, but 
that witness picked out a “wrong” man 
also, so the identification evidence against 
this man Debi was almost negligible. As 
to the property given up by Auseri, it is, 
possible, of course, that that property had 
been taken to the house inhabited by Auseri 
and Debi, but Ido not-think that thers is 
sufficient proof on that point. Ihave heard 
the Assistant Government Advocate on 
Debi’s case, andhe does not contend that 
the evidence against this man was strong 
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enough for his conviction. I accordingly 
allow Debi’s appeal, and, setting aside 
his conviction and sentence, direct that he 
“be released. 4 ao 
‘Appeal of Accused Nos. 1 and 2 dismissed. 
N. Appeal of Accused No. 3 allowed. 





OUDH CHIEF COURT 
Civil Revision Application No. 69 
of 1932 
March 30, 1933 
Nanavurty, J. 
NANDO —DEFENDANT— 
APPLICANT 
f VETSUS 
Musammat DULARA—PLAINTIFF— 
OpposiTE PARTY, $ 
Burden of proof—Suit on pro-note—Denial of 
consideration and. plea of fraud, | 4 
Where in a suit on a promissory. note, the defendant 
denies consideration and sets up 2 plea of fraud, the 
borden is on tha plaintiff to prove execilion of the 
pro-note and thepassing of consideration. It is not 
upon the defendant to prove fraud and want of con- 


sideration. “5 
“CO. R.A. for an order of the Addi- 
tional Sub-Judge, as Small Cause Court, 
Unao, dated April 4, 1932. . ‘ 

- Mr. Akhlaque Husain, for the Applicant. 
“Mr. B. N. Dass, for the Opposite Party. _ 

Judgment.—This is an application for 
revision under s. 25 of the Provincial Small 
Cause Courts Act against a judgment and 
decree of the learned Additional Subordi- 
nate Judge of Unao, exercising Small Cause 
Court powers, decreeing the plaintiffs suit 
with costs. i l 

The plaintif, Musammat Dulara, brought 
a suit for recovery of Rs. 215 oñ the basis 
of a pronote purporting to have been exe- 
cuted by the defendant Musammat Nando. 
The defendant denied having borrowed any 
money from the plaintiff. | 

The issues framed by the trial Court 
were :— 

l(a). Was.the thumb-impression of the, 
defendant obrained by fraud as is alleged: 
by the defendant ? | : oa 

1(b). Is the pro-note without considera- 
tion ? roe : 

l(c). Can the plaintiff sue without a 
Succession Oertificate ? i 


Neither party adduced evidence, but the 
learned trial Judge held that it was for the 
defendant to produce, evidence on: issues 
l(a) and 1(b), end he held that the pro-note 
was for consideration and that no fraud was 
practised on the defendant when the pro- 
note was executed. In my opinion the trial 
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Court has put the burden of proof wrongly 
upon the defendant. It was forthe plaintiff, 
who alleged that the defendant had executed 
the p o-note in suit,not only to prove the exe- 
cution but also the passing of consideration. 
The plaintiff has failed to doso. On March 
18, 1932, previous to the pronouncement 
of the judgment, it was pointed out to the 
trial Court by the defendant’s. Advocate 
that the burden of proving execution of 
the pro-note and the payment of considera- 
tion ought to have been cast on the plaint- 
iff, but the learned trial Court declined to 
alter the issues framed and held that the 
burden of proof had been rightly cast on 
the defendant. Inthis view of the matter 
the learned trial Judge was, in my opinion, 
entirely wrong. The course pursued by the 
lower’ Court has prevented the plaintiff 
from adducing evidence in support of the 
pro-note and the passing of consideration, 
and I think that the plaintiff should be 
given another opportunity of substantiating 
her claim. ; 

For the reasons given above, I allow this 
application for revision, set aside the judg- 
ment and decree of the lower Court, -and 
remand this case to the trial Court for deci- 
sion in accordance with law. 

Costs here and hitherto will abide the 
result. 

N. 


ABDUL QAYUM v. 


Case remanded, 


_ OUDH CHIEF COURT 
First Civil Appeal No. 85 of 1931 
December 23, 1932 
NANAVUTTY AND SMITH, JJ. 

Chaudhri ABDUL QAYUM AND OTHERS — 

- DEFENDANTS — APELLANTS 

l Bog Versus 

Chaudhri ABDUL RAHMAN— PLAINTIFF 


AND OTHERS— DEFENDANTS—RESPONDENTS. 
Family settlement—Taluqdar, death of—Sons of 
taluqdar recognizing one of them as taluqdar—Grant of 
villages as guzara to‘other brothers—Clause in agree- 
ment providing- for life interest of widow of rssueless 
guzaradar— Provision for division of property equally 
among other brothers on death of widou—Construction 
—Nature of estate conferred on widow—Guzara, 
meaning of—Oudh Estates Act (I of 1569), s. 22— 
Applicability to property in hands of widow—Posses- 
sion of widow under family settlement—Whether 
adverse to brothers of deceased husband—Civil Pro- 
cedure Code (Act V of 1908), s. 11—Res judicata bet- 
ween co-defendants—When applies. 
Shortly after the death of a taluqdar, his five sur- 
viving sons entered into a-family settlement by which 
“one of them M was recognized by all his brothers as 
the talugdar of the estate. In return for this recog- 
nition of his title as taluqdar, M as the new. taluqdar 
granted guzaras or maintenance allowances to his 
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One of the terms of this agreement 
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four brothers. 
was: 

“Jf no male is born to a guzaradar then the 
female issue will be allowed maintenance allowance 
like sistersand the widow of each guzaradar will re- 
main in possession of the entire property without the 
power of alienation, during her life-time, and after 
her death the property will be divided in equal 
shares amongst all the male brothers: 

Held, that under this clause each of the guzaradars 
gotan estate in its inception of absolute character 
but heritable only by the male lineal descendants of 
the grantee and by his widow for her life-time in case 
there was no such descendant, and descendible to 
his surviving brothers after the death of the widow; 
and that the clause conferred a particular estate in 
favour of the guzaradar’s widow with a vested 
remainder in favour of all the brothers of her deceased 
husband. 

Held, further, that the agreement itself contemplated 
that when there were no male descendants of the 
guzaradars and no sons adopted by them the guzara 
property would ultimately revert to the talugdar. [p. 
717, col 2] 

[Case Law discussed.] 

Section 22, Oudh Estates Act, does not apply to 
property in hands of a widow when aclear and ex- 
press provision to the contrary is laid down inan 
agreement of family settlement. 

The possession of, a co-owner of joint undivided 
property can never be deemed to be adverse to any 
one who is lawfully entitled to joint possession with 
him. 

Where in a suit there was no real contest among the 
defendants between themselves and they had no 
occasion to appeal against a particular finding in that 
suit as that suit was dismissed as against them the 
decision will not operate as bar by way of res 
judicata in a subsequent suit in which some 
of the defendants in the former suit figure as plaint- 
iffs. Midnapore Zemindari Co. v. Naresh Narain Roy 
(i9), applied. 

The guzara is a sort of 
or under-proprietary tenure carved 
estate. | 

F. C. A. against the decree of the Sub- 
ordinate Judge, Hardoi, dated May 11, 
1931. 

Mr. Hakim-Ud-din, for the Appellants. 

Messrs. Ali Zaheer, Naim Ullah Abdul, 
Ali, and A. P. Sen, forthe Respondents. 

Judgment.—These aie two connected 
appeals filed by two sets of defendants 
against the judgment and decree of the 
Court of the Subordinate Judge of Hardoi 
dated May 11, 1931, decreeing the plaintiffs’ 
suit for possessicn of a four annas share in 
the property mentionedin List-A attached 
to the plaint and for a three-sixteenth 
share in Items Nos. }, 3, 5, 6, 7, 9, 10, ll and 
12 of List-B, and a three-eightieth share in 
Item No.4 of List-B attached to the plaint 
together with proportionate costs of the 
suit. 

The following pedigree, which is admitted 
by all parties and is more complete than 
theone given in the plaint will seive to 
explain the relationship between: the 
parties:— ` i a 


subordinate zamindari 
out in the 
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OHADDHRI HASHMAT ALI 
| = 





| 
Ob. Jawad Ali 
| 


i | 
Oh. Ahmad Musammat Sajida 








| 
Ch. Mchammad Khaslat Ali 
married Batul-un-nisa 


‘ [| as 
Oh, Mohammad Rauf. - 





; a samma Oh, Mohammad 
Azim (died Bibi (diedon Azim-(died on January 
on December October 17, 24, 1902.) 
17, 1926) 191+), married 
| Ch Ali Jaa, = <1 sat 
| | 
| | 
Oh, Abdul Samad Ch. Abdul Oh. Nazrul Oh. Fazle Ch, sees 
(dead) Qayum (de- Hasan (de- Azim (de- Ali (de- 
fendant No. 2.) fencant No. fendant No. fendant 
3: 4) No. 5.) 
Oh, Abdul Haq 
(defendant 
No, 6.) 
| | | | 
Ch. Mohammad Oh Ali Jan Ob. Hasan Ch, Nabi Ch. Ahmad Oh. safi 
Jan (died (died on Jan (dd Jan present Jan (died Jan (de- 
on March December in father’s talugdar (nD on August fendant 
22, 1918.) 11, 1909) life-tims.) party to the 13, 1930) No. }.) 
married Mu- present suit.) married : 
sammat Sajida Musammat Ma- 
Bibi (died on sih-un-nisa 
November 17, (plaintif No. 
1918) and 5 5.) 
daughters | 
: | | 
Ch. Abdul Ch. Nabi Oh. Wasi Ob. Siddiq 
Rahman (plaint- Ahmad Ahmad Ahmad 
iff No. 1.) (plaintiff (plaintiff (plaintiff 
No. 2.) No. 3.) No, 4.) 


The facts out of which these appeale 
arise are briefly as follows :— 

Chaudhri Muhammad Azim, talugdar of 
Kukrali died on January 24, 1902, 
leaving after him surviving five songs, 
namely Muhammad Jan, Ali Jan, Nabi Jan, 
AhmadJan andSafi Jan. Within a fort 
night after the death of Chaudhri Muham 
mad Azim, his five surviving sons entare 
on February 5, 1902, into a family settle- 
ment, (Ex. 3), whereby Muhammad Jan was 
recognised by all his brothers as talugdar 
of the Kukrali estate, which was entered 
at No. 37 in List-IL .of the lists prepared 
under s.8 of the Oudh Estates Act I 
of 1869. In return for this recognition 
of his title as talugdar Chaudhri Muhammad 
- Jan’ as the new talugdar of Kukrali granted 
guzaras or maintenance allowances tc his 
four brothers. ‘By the terms of this agree- 
ment (Ex. 3) the allowance of Rs. 300 a 
month granted to each of the brothers was 
converted into a grant of certain properties 
to each of them. Thus itcame about that 
in lieu of his cash allowance of Rs. 300 a 
month Chaudhri Ali Jan was given swo 


villages, Biyari Gaon and Katra Auras, 
situate inthe District of Unao. These are 
the two villages entered in List-A attached 
to the plaint «in the present suit. He 
was also given certain groves in the 
town of Sandila, and a one-fifth share 
in a certain house occupied by him and 
also a one-fitta share in the residential 
house inthe town of Sandila. Chaudhri 
Ali Jan built in his lifetime a pucca 
residential house for himself, and planted 
a grove and acquired other minor prop- 
erties by sale and mortgage. He died 
on December 11, 1909 and in accordance 


with cl.15 of the agreement or family 
settlement of February 5, 1902, (Ex. 
3), his widow, Musammat Sajida 


Bibi, came into possession of the property 
left by him at the time of his death, and 
she remained in possession of the property 
left by her husband till her death on 
October 17, 1918. 

It isin respect of the property left by 
Ali Janon his death that the plaintiffs have 
brought the present suit out of which these 
two appeals have arisen. .Abdul Rahman 
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Nabi Ahmad, Wasi Ahmad and Siddiq 
Ahmad, who are plaintiffs Nos. 1 to 4, are 
the sons of Ahmad Jan, the brother of Ali 
Jan, and plaintiff No. 5; Musan mat Masih- 
un-nisa is the widow of Abmad Jar. The 
defendant No.1 Safi Jan is the brother 
of Ali Jan, and defendants Nos. 2 tc 5, who 
are Abdul Qayum, Nazrul Hasan, Fazle 
Azim and Samsam Ali, are the sone of the 
Jate Chaudhri Ahmad Azim, the brother 
of the deceased Sajida Bibi, wk was 
the wife of Chaudhri Ali Jan. De endant 
No. 6, Abdul Hau,is the son of Abdul 
Samad, and the grandson of Cnaudhri 
Ahmad Azim. The plaintifs alleged in 
their plaint that on the death of Caaudhri 
Ali Jan on December 11, 1909, the property 
entered in List-A attached to the plaint 
was inherited in equal shares uncercl. 15 
_of the deed of agreement (Ex. 3) by- his four 
brothers, who were then alive, brt their 
actual enjoyment of and possess on over 
the said properties were postpmmed till 
after the death of Musammat Saja Bibi. 
Ahmad Jan, father of plaintiffs Nos. 1 
to 4, died on August, 13, 193 and 
plaintiffs Nos.1 to 5, as the heirs € Ahmad 
Jan inherited the latter's estats, there 
being no dispute between the plaintiffs 
Nos. 1 to 4 on the one hand, and their 
mother, plaintiff No. 5 on the other 
On the death of. Musammat Saja Bibi 
on October 17, 1918, the plaintiffs alleged 
that they became entitled to ths. actual 
possession oftheir four annas share in 
the property shown in List-A at-ached to 
the plaint left by Ali Jan and inherited by 
them from their father Ahmac Jan. As 
regards the property entered in List-B 
attached to the plaint the plaintiff asserted 
that it was decided in a-former sub between 
the parties to the present ‘litigstion that 
-Musammat Sajida Bibi, asthehdr of her 
husband, Ali Jan was entitled ta the one- 
fourth share init, and this one-foarth share 
of hers was - inherited by her brother 
Ahmad Azim, who washer legalheir and 
-defendants Nos. 2to6 arenow n posses- 
. sion ofitas the heirs of Ahmad Azim. 
In theremaining three-fourths sh_re in List 
Ballthefour brothers of Ali Jan were 
entitled to an equal share and so the 
‘share of Ahmad Jan came to on3-fourth of 
three-fourths, that is to sar a 3-l6th 
share, and the plaintiffs are enti.led to that 
‘share. On these allegations tl plaintiffs 
.asked for possession of a 3-l6th share in 
the List-B property, and prayed fr a ‘decree 
for joint possession of théir four snnas share 
in respect of the property entered in List-A 
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attached tothe plaint. The plaintiffs also 
prayed fora decree for mesne profits for 
three years 1335 F, 1336 F, and 1337 F, 
and for costs of the suit. 

Defendant No. 1, Safi Jan contested 
the plaintiffs’ suit principally on the 
ground that when Musammat Sajida Bibi 
died, on October 17, 1918, Chaudhri Ahmad 
Jan, the father of the plaintiffs Nos. 1 to 4, 
had already pre-deceased her and that 
therefore, no proprietary rights in the 
guzara property accrued to Ahmad Jan 
nor to Muhammad Jan, who too had passed 
away before the death of Musammat 
Sajida Bibi. He further pleaded that 
Chaudhri Ali Jan had executed a will on 
November 29,1909, in favour of his wife, 
Musammat Sajida Bibi, and registered it on 
December 4, 1909, and that Sajida Bibi 
remained in possession of her husband’s 
property tillher death in virtue of the 
title ` she had acquired under her husband's 
will, and that she never admitted the title 
of the plaintiffs or of Ahmad Jan, the 
father of plaintiffs Nos. lto 4. Defendant 
No.1, Safi Jan also urged that even in 
the plaintiffs’ own interpretation of cl. 15 of 
the deed of agreement (Ex. 3) he was in 
lawful possession of a six annas out of 
sixteen annas share inthe property entered 
in List-A, and of a 4 annas share out of 
ten annas in the List-B property, and that 
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the plaintiffs were not entitled to any 
mesne profits - from him as nothing was 
left as surplus to him out of the 


income of the 
sion. 
Defendants Nos. 2 to6in their written 
statement pleaded thaton June 17, 1920, 
the suit filed by their father against: the 
Court of Wards and Chaudhri Nabi Jan and 
Chaudhri Safi Jan and the plaintiffs of the 
present suit was compromised ‘between the 
plaintifis and Chaudhri: Nabi Jan and the 
Court of Wards, and that Chaudhri Nabi 
Jan gavéup allhis rights in the property 
entered in Lists-A and B totheir father, 
and thus they came into possession of an 
8-annas sharein the property entered in 
List-A, and of a six annas share‘in the 
property entered in List B bythe terms of 
this compromise, and by the decree of the 
Chief Court dated May 13, 1926, the father 
of defendants Nos. 2 to 6 got a four annas 
share by right of inheritance as heir of 
Musammat Sajida Bibi in the property 
entered in List-B. They further pleaded 
that the plaintiffs’ suit was barred by 
8. 11 of the Code of Civil Procedure, as all 
facts concerning the fixation of shares 


property in his posses- 
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and the interpretation of the deed of agree- 
ment dated February 5, 1902, (Ex. 3) had 
been finally decided in the previous suit Dy 
| the judgment of the Chief Court dated May 
18, 1926. The plea of limitation was not taken 
by them in their written statement, though 
argued by the Counsel for defendan: No. 1 
Safi Jan, in the lower Court as he had taken 
it in oral pleadings. 

Upon the pleadings of the parties the 
learned Subordinate Judge fran.ed the 
following isstes:— 


: ISSUES. 

(1) Did the plaintiffs acquire any inter- 
estin the property mentioned in List-A cn 
the death of Musammat Sajida Bibi ss 
alleged by them? 

(2) Is not the suit in time with 
to properties mentioned in List-B? 
- (4) Is the suit barred by s. 11 of the Coce 
of Civil Procedure? ý 

(4) Did Ali Jan make a will in favour 
of Sajida Bibi as alleged in para. 19 of tle 
written statement of the defendant No. 1? 

(4) (a) Ifso, how would that affect the 
case? 

(5) Are the defendants entitled to any 
charge over the plaintiffs’ share for tke 
debts due under the deeds executed ky 
them and the other charges as stated 
in paras. 2£and 25 of the written statemert 
of defendant No. 1? 

(6) Against which of the defendants ar 
vie peas entitled to the relief asked 
or! 

(7) To what mesne profits, if any, are the 
plaintiffs entitled? 

Thelearned Subordinate Judge decided 
Issue No.l in favour of the plaintiffs, and 
held that asset forth inthe plaint thez 
acquired an interest in the property entered 
in List-A-on the death of Musammat Sajida 
Bibi. He decided issue No. 2 in favow 
of the plaintiffs and against the defendants 
except with regard to items Nos. 2 and 
8 of List-B attached tothe plaint. He decid- 
ed Issue No. 3 against the defendants anc 
held that there was no vase of resjudicatc 
made out by defendants Nos. 2 to 6 ag 
alleged by them. He decided Issue No. 4 ir 
favour of the defendants but heldin respec. 
of Issue No. 4 (a) that the will of Chaudhr_ 
Ali Jan only affected the Items Nos. 2 and È 
of List B. He decided Issue No.5 agains- 
the defendants, and held that they were 
not entitled to anything by way of charges 
His finding on Issue No. 6 was that only e 
decree for joint possession could be passec 
against all the defendants. Upon these 
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findings «Le learned Subordinate Judge 
decieed with propor:ionate costs the plaint- 
iff’s suit for joint possession of a four annas 
share in 158 property mentioned in List A. 
He also gave the plaintiffs a decree fora 
three-sixteerth share in Items Nos. 1, 3, 5; 
6,7 and 9 to 12 of List-B, and fora 3-80th 
share in Item No 4 cf List B. He directed 
that actual partition should be carried out 
in respect of the List B property on an 
application by plaintiffs uncer O. XX, r. 18, 
sub-c]. (2) of the Code of Civil Procedure. 
He also declared that the plaintiffs were 
entitled tomesne profits for three years as 
prayed fcr by them, but postponed the 
enquiry into this matter to a later stage 
under O. XX 1.1 (6) of the Code of Civil 
Procedure. 

Dissatistied with the judgment and decree 
of the lower Court, both sets of defendants 
have appealed. We have heard the learned 
Counsel of parties at considerable length, 
and have carefully considered the conten- 
tions of all parties in this triangular contest 
before delivering our considered judgment 
in the case. 

We will first take up the appeal of Safi 
Jan (Appel No. 86 of 1931) as that is the 
appeal in which the appellant Safi Jan 
traverses practically all the findings of the 
learned trial Judge. 

The firs point argued before us with 
great vehemence by the learned Counsel for 
Safi Jan, defendant No. 1 was that on a 
true interpretation of cl. 15 of the family 
settlement 2xecuted on February 5, 1902, 
(Ex. 3) Ahmad Jan, the father of plaintiffs 
Nos. 1 to4, who had predeceased Musammat 
Sajida Bibi, gct no share at all in the prop- 
erty possessed by Ali Jan, the husband of 
Musammat Sajida Bibi. If this contention 
on behalf of defendant No.1, Safi Jan, be 
accepted then the plaintiffs are out of court, 
and their suit must stand dismissed in toto. 
The learned Subordinate Judge rejected 
this contention of Safi Jan, and held that 
cl. 15 of the agreement of 1902, (Ex. 3) 
provided that if any guzaradar or mainten- 
ance-holder, died leaving. a widow, but 
without leaving a male issue, then the 
widow would remain in possession of the 
guzara property left by her husband till her 
death withou: any right of transfer and that 
on her death all the brothers of her deceas- 
ed husband or their sons would be entitled 
to inherit the property in equal shares and 
that, therefore, plaintiffs Nos. 1 to4, as the 
sons of Ahmad: Jan, the brother of Ali Jan, 
were entitled to a1-4th share in the two 
-villages entered in-List-A left by Chaudhri 
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Ali Jan after the death of MusammatSajida 
Bibi, and could take possession o0- them 
after the death of Musammat Sajida 
Bibi. $ KANA 

The principal point for determin tion is 
whether succession to Ali Jan's property 
opened on the deathof Ali Jan, or >n the 
death of his widow, Musammat Bajic Bibi. 
And here it becomes necessary to set forth 
cl. 15 of the agreement of 1902 (Hx. 3) in 
extenso. Clause 15 runs as follows: _ 

“That if no maleis born to a guzara-ar then 
the female issue will be allowed manhtenance 
allowance like sisters and the widow of each guzara- 
dar will remain in possession of the entire Droperty 
without the power of alienation, during aer life- 
time, and after her death the property will be 
divided in equal shares amongst all tae male 
brothers. Guzaradars will also have the rower in 
case of their having no issueto adopt any »-ne from 
amongst their brothers or their issue by a biradari 
woman as they like, and their guzara will -revert to 
the said adoptee after the death of the widor.” 


This clause is confined to guztradars 
only, and itlays down that if ro male 
issue is born to a guzaradar then the widow 
of that guzaradar will remain in possession 
of her husband’s entire property, without 
power of alienation, during her Ie-time, 
daughters, if any, of any guzaradar getting 
only a cash maintenance allowance like the 
sisters of the guzaradar, and on ths death 
of the widow the guzara property of her 
husband will be divided in equa. shares 
amongst all the brothers of her husband. 
We have given tothe contentions of both 
parties on this point our most earnsst con- 
sideration, and it seems to us that -vhat the 
parties to this agreement intended was that 
on the death of a guzaradar all the brothers 
alive atthe time of the guzaradars death 
should become entitled to equal saares in 
his guzara property, but the actual division 
and enjoyment of each brother's share in 
the deceased brothers guzara was post- 
poned till after the death of the vidowof 
the guzaradar, whose estate was © be in- 
herited equally by all his brothers. The 
words used in cl. 15 are :— 

“After her (the widow's) death the prcperty will 
be divided in equal shares amongst all the male 
brothers”. 

It is this division of the propert7, and it 
is this enjoyment of it that are ~ostponec 
till after the death of the widow, the righ: 
ofallthe brothers to inherit the guzarc 
-property of the brother having accrued im- 

‘“nediately on the death of that brother. 
Indeed we are of opinion that the phrase 
“jumla biradarane nerina par” -sccurring 
in cl. 15 of this agreement must be taken to 
mean “amongst all the male brothers who 
-are guzaradars’; for cl. 15 only Ceals with 
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the guzaradar and with guzara property; 
and if that interpretation be accepted as 
correct, then: Chaudhri Muhammad Jan, 
who became a talugdar under this agree: 
ment, would not inherit any portion of the 
guzara property of his brother Ali Jan, and 
the share of the plaintiffs would become 
one-third and not one-fourth, in the property 
entered in List-A attached to the plaint. 
As, however, all parties to this litigation 
have acted all along upon the assumption 
that Chaudri Muhammad Jan ‘got a share 
in the guzara property of Chaudhri Ali Jan, 
and as plaintifis have themselves claimed 
only a one-fourth share in the two villages 
Biyari Gaon and Katra Auras entered in 
List-A attached to the plaint, we do not 
think it necessary to say anything more 
upon this aspect .of the matter. We will 
accept the interpretation agreed upon before 
us by all parties concerned that if inherit- 
ance to the guzara property of Ali Jan 
opened out on the death of Ali Jan, then 
his brother Muhammad Jan along with his 
brothers who were then alive took an equal 
share in that property of Ali Jan. : 
The learned Counsel for the appellant 
Chaudhri Safi Jan has further laid stress 
upon the fact that the word “heirs” (warsa) 
which occurs in cls. 4, 5,10 and 16 of this 
agreement, (Ex. 3),.is not to be found in 
cl. 15. There is in our opinion no force in 
this contention. Clauses1 to 3 and 15 of 
this agreement (Ex. 3) must be read to- 
gether, and then the intention of all the 
brothers who are parties to this family 
settlement is made clear, and that is that 
the property given to each younger brother 
by way of guzara in lieu of a cash main- 
tenance allowance was not to be inherited 
by collaterals. Olause 15 must be read as 
an explanatory clause to cl. 2 of this agree- 
ment (Ex. 3). Clause 15 of Ex. 3 fully 
explains the intention of the parties to this 
agreement, which was that the guzara 
property was for the maintenance of the 
brothers to whom it was granted, and that 


“it wasto be inherited by their male lineal 


descendants only. Clausel4 of the agree- 
ment provides for succession to the talugdari 
property after the death of Chaudhri 
Muhammad Jan, who was recognised 
by his brothers as talugdar under the 
terms of this very agreement Ex. 3, and 
cl. 15 provides for the devolution of the 
guzara property onthe death of any male 
guzaradar. The guzara is to be enjoyed by 
specified heirs of the brothers, The Talug- 
dar Chaudhri Muhammad Jan continued 
to be the superior proprietor of all the 


1933 ABDUL GAYIM V. 


guzara property and was entitled to pay 
the land revenue to Government himself 
-even in respect of the guzara propery ; 
the guzaradars under the terms of this 
agreement Hx. 3 agreed to pay to the 
taluqdar thelandrevenue and cesses Cue 
from their respective guzara preperties, 
and the taiugdar then deposited the entire 
land revenue due from the estate into the 
Government treasury. The guzara property 
thus remained a part of the estate, and if 
no male heir in the direct male line remain- 
ed to any of the guzaradars, then zhe 
gvzara property reverted to the taluqcar 
and did not escheat tothe Crown. In fect, 
after mature consideration we have come to 
the same conclusion on this point as taat 
arrived at by the learned Judges of this 
court, who decided First Civil Appeal No. 20 
.of 1924 on May 13, 1926, and in agreemsnt 
- with them we hold that cl. 150f the agree- 
ment of February 5, 1902, (Ex. 3) conferred 
upon each of the guzaradars : 

“an estate inits inception of absolute charazter 
but heritable only by the male lineal descendants of 
the grantee and by his widow for her life-time in 
case there was no such descendant, and descend_ble 
to his surviving brothers after the death of the 
widow". 

The learned Counsel for the appellant 
Safi Jan has strenuously argued before us 
that what our late lamented brother 
Mr, Justice Gokaran Nath Misra meant by 
the passage just quoted above from his judg- 
ment was that only those brothers of Ali 
Jan, who were alive at the time of che 
death of Musammat Sajida Bibi, inherited 
in equal shares the guzara property of 
Chaudri Ali Jan. We cannot put that 
construction upon the passage quoted 
above. In our opinion cl. 15 of Ex. 3 clearly 
lays down, as we have said in an earlier 
part of this judgment, that all the brothars 
became entitled to the property of Chaudari 
Ali Jan immediately on the latter's deeth 
and only their enjoyment of, and posss- 
sion over, that property were deferred sill 
the death of Ohaudhri Ali Jan’s widew. 
The language used by Mr. Justice Misra 
throughout his judgment in the former 
suit (Ex. 1) does not in any way conflict 
with the interpretation of cl. 15 of. tris 
agreement, Ex. 3, which has found favcur 

with us, and we, therefore, cannot ascribe 
to the words used by that learned Judge 
in his exposition of cl. 15 of the agrae- 
ment (Ex. 3) any such meaning as the 
learned Counsel for defendant No. 1 Safi 
Jan would like us to do. 

The learned Counsel for the plaintifs- 
respondents; Mr. A. P. Sen, has in an 
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elaborate argument pointed out that what 
the parties to the agreement Ex. 3 intend- 
ed to do and did do was to give to the 
widow of a deceased guzaradar a life 
estate in her husband's property, and to 
give all the brothers of the deceased 
guzaradar who survived him at the time 
of his death a vested remainder. In other 
words the widow of guzaradar got: only an 
estate in possession, and not an estate in 
title This seems to us to be the correct 
interpretation of el. 15 of Ex. 3. The 
learned Counsel for the appellant Safi Jan 
has in this connection pointed out that the 
ideas and notions connoted by the technical 
phrases of the English Law of real prop- 
erty, suck as “vested remainder” and “life 
estate” end “particular estate”, are alien 
to Muhammadan thought and sentiments, 
and were in all probability unknown to 
the sons of Muhammad Azim, who were 
parties to this agreement Ex. 3, and who 
lived in a small provincial town like 
Sandila, and had received little or no legal 
training. All that may be quite true; 
nevertheless, the facts remain that without 
using these technica] and legal phrases of 
English Law the parties to this agreement 
Ex.3 did lay dowa in cl. 15a course of 
devolution in respect of the guzara prop- 
erty, whith could be most accurately and 
succinctly described as conferring a life 
estate upon the widow of a guzaradar 
with a vested remainder in favour of all the 
brothers of the deceased guzaradar. Mr. 
Sen, on behalf of tke plaintiffs-respondents 
has on the other hand pointed out that 
very often Hindu and Muhammadan widows 
have besn made owners with certain 
limitations and restrictions, and that the 
confermenit of a lite estate on Wusammat 
Sajida Bibi with a vested remainder in 
favour of all her hasband’s brothers is not 
so strange a notion as the learned Counsel 
for Safi Jan would have the court to 
believe. Section 139 of the Transfer of 
Property Act gives clear expression to the 
‘English notion of a vested remainder and 
makes it the law of the land so 
far as the Hindus are concerned, 
Section 119 of the Indian Succession Act, 
(Act XXXIX of 1925), also gives effect 
to the same principle and idea of a vested 
remainderin the case of wills. Section 119 
of the new Indian Succession Act cor- 
responds to the olc s. 91 of that Act, and 
s.91 ofthe old Succession Act was made 
applicable to ail talugdars, Hindus, 
Muhammadans anc Christians by s. 19 of 
the Oudh Estates Act I of 1869. Thus 
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even in the case of a taluqdar estate 
owned by a Muhammadan family the prin- 
ciple of a vested remainder can be 
legitimately and legally applied. The ex- 
planation to s. 19 of the Transfer of Prop- 
erty Act lays down that 
“an intention that an interest shall not be vested is 
not to be inferred merely from a provision whereby 
-the enjoyment thereof is postponed.” 
Thus the merefact that Musammat Sajida 
Bibi in the present case was given pos- 
session of the guzara property for her life- 
time does not mean that the parties to the 
agreement Ex. 3 did not intend to vest 
the remainder in the brothers of the deceas- 
ed male guzaradar at the time of the death 
of the guzaradar Ali Jan. 

In Rewan Persad v. Radha Beeby (i), 
an instrument in the nature of a testa- 
mentary disposition was made by a Hindu 
domiciled in the North Western Province 
of Bengal, (that is to say, the present 
United Provinces of Agra and Oudh), and 
by this instrument the testator gave his 
widow a life estate in allhis property, and 
after her decease he gave a moiety thereof 
to hisbrother B andhis sons Cand D. B 
and C died in the life-time of the tenant 
for life; C and D were divided brothers, 
and C's widow claimed her share. It was 
held by their Lordships of the Judicial 
Committee that C and D took a vested 
interest in the moiety as tenants-in-common, 
the actual enjoyment of the expectant 
interest being postponed till the termina- 
tion of the life estate, and that in such 
circumstances it was not necessary that C’s 
share should be reduced into possession 
during his life-time to enable his widow to 
succeed to it. 

Thus as early as 1846, (long before the 
passing of the Transfer of Property Act, 
orthe Indian Succession Act) their Lord- 
ships of the Privy Council applied the 
English principle of vested interest and 
vested remainder to a dispute coming up for 
decision before them from India. 

Againin Umesh Chundar Sircar v. Zahoor 
Fatima (2) where by a Muhammadan deed 
of settlement a husband granted the lands 
in suit tohis wife on condition that if she 
had a child by him the grant should be 
taken as a perpetual “mokurrurt”, and in 
case of no child being born as a life 
“mokurrurt’ with a remainder to the 
settlor’s two sons by another wife, it was 
held by their Lordships of the Privy 
Council that the two sons took definite 

(1) 4 M I A137; 7 W R 35; 1 Suther 172; 1 Sar 327 


(P. O.) 
(2) 17 I A201; 18 O 164;5 Sar 507 (P. O.) 
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interests under the deed similar to vested 
remainders though liable to be displaced 
on the birth of a son to their step- 
mother by their father. Thus even in the 
case of a Muhammadan family their Lord- 
ships of the Privy Council applied as early 
as 1889, (and the agreement in the present 
suit is of 1902), the English notions of a 
vested remainder to a family settlement, 
made by a Muhammadan husband in 
favour of his favourite second wife. 

In Balwant Singh v. Joti Prasad (3) it 
was held by a Bench of the Allahabad 
High Court that where an agreement had 
been entered into, whereby a life estate was 
granted to the adoptive mother and the 
remainder tothe adopted son, the interest 
of the son was not merely that of a con- 
tingent collateral Hindu reversioner, but 
that he had a vested interest in the pro- 
perty of his adoptive father, which he was 
competent to deal with, subject only to 
the previous life estate. In the present 
case cl. 15 of the agreement Ex. 3 also 
gives a power of adoption to the male 
guzaradars in the event of any one of the 
brothers not having ason bornio him and 
such adopted son is to have a vested interest 
in the guzara of his adoptive father, sub- 
ject only to the life estate of the widow 
of his adoptive father. The tight of such 
adopted son under cl. 15 of this agreement 
in the life-time of the widow of his adoptive 
father can only be described as a vested 
remainder. 


In Sundar Bibi v. Lal Rajendra Narain 
Singh (4), there was a compromise in a suit 
between two brothers for the possession of 
immovable property and it was provided 
that certain property should bein posses- 
sion of one brother for his life and after- 
wards should go tothe second brother if 
he survived the first; it was held that the 
second brother took a vested interest in the 
property so settled, which was, therefore, 
susceptible of being attached and sold in 
execution of a decree obtained against him 
subsequent to the compromise. 

In Krishna Iyer v. Swami Natha Iyer, 47 
Ind. Cas. 723 (5), it was held by the learned 
Judges of the Madras High Court followingthe 
rulingof their Lordships of the Privy Council, 
Rewan Persad v. Radha Beeby (1) that by 
the compromise the reversioner took a vested 
interest in the property which did not pass 

(3) 47 Ind. Cas. 59$; 40 A 692; 16 ALJ 765 

(4) 86 Ind, Cas. €84; 47 A 496; 23 AL J 337; AIR 
1925 All. 389. : 

(5) 47 Ind. Oas. 723; (1918) M W Ne503; 8 L W 140; 
24M LT 101, 
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by survivorship, but was heritable and d-vi- 
sible between the two donees. 

In Dhunmun Misrain v. Nirsu Ohja 50 Ind. 
Cas. 104 (6) their Lordships of the Patna High 
Court, in construing a will made by a Hirdu 
held that the grandson of the testator received 
a vested interest in the estate of the testa- 
tor. 

In Chinta Ram v. Ram Samujh (7) thare 
was a family settlement between a 
widow and her deceased husband’s brotLer, 
and it was held by two learned Judges of this 
court that the parties to the family set.le- 
ment intended to confer upon the widow a 
particular estate, that is to say a life estate 
with a vested remainder in favour of ter 
deceased husband's brother and of zhe 
latter's heirs, and that there was nothing in 
law to prevent such a settlement from 
coming into operation. Similarly, in she 
present case we too are of opinion that the 
family settlement of 1902 conferred a 
particular estate in favour of the guzaradcr’s 
widow Musammat Sajida Bibi with a 
vested remainder in favour of all the kro- 
thers of her deceased husband. 

Again, in Swami Dayal v. Ramadrar 
(8), two learned Judges of this coart 
held in construing a will of a 
Hindu testator that it conferred on she 
widow only a life-interest, with a vesved 
remainder in favour of the daughters. 

In Rup Kishore v. Kanhaiya Lal (9), two 
Judges of the late court of the Judicial 
Commissioner of Oudh held that ina case 
where successive life estates were created, 
the absolute estate vested in the heirs of -he 
testator, and could not remain in abeyance 
or suspense, without any owner, but mast 
vest in some one immediately on the deeth 
of the testator, and that there was no 
authority in law for saying that the heir-at- 
law was to be discovered on the terminat.on 
of the last life estate. 

Our attention has been invited to “he 
rulings reported as Mohamad Ghafur Kkan 
v. Mehdi Hasan Khan (10) and in Binctk 
Datt v. Mohammad Ghafur Khan (11), 
which latter ruling expressly dissented 
from the ruling of Mr. Justice Lindsay in 


Farzand Ali v. Karim Bakhsh (©). 

(6) 50 Ind. Cas. 104. 

(7) 99 Ind. Oas. 500; 3 O W N 767. 

(8) 134 Ind. Oas. 865; 8 O WN 566; AIR 1331 
Oudh 358; Ind Rul, (1931) Oudh 401. 

(9) 74 Ind. Cas. 563; 28 O 0266; 10 O LJ :41; 
AI R 1923 Oudh 227; IOO & ALR 384. 

(10) 87 Ind Cas. 356; 12 O L J 253; A IR 1925 
Oudh 523, 

(11) 105 Ind, Oas. 496; 4 O W N770;A IR 027 
Oudh 442, 

(12) 61 Ind, Oas. 964;8 OL J 138. 
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These th-ee rulings have no applicability 
tothe facts of the present case because 
there is no question here of succession 
opening cut to the collaterals on the death 
of the wicow, who is holding a life estate. 
Here, under the terms of cl. 15 of the agree- 
ment Ex. 3, collaterals of the guzaradars 
are exelcded from inheriting the guzara 
property which is heritable only by the.. 
male lines] descendants of the grantes. ` 
“The learned Counsel for the plaintiffs-. 
responderts further argued that the a2cept- 
ance of th= contention urged on behalf of 
Safi Jan would make for intestacy, end he 
has relied upon a passage occurring in 
Halsburys Laws of England, para. 1276; 
p. 665, £ Vol. 28. This contention is in 
our opinion rather far-fetched, and there 
is really ro forcein it in view of the facts 
and circumstances of the present case. 
The agreement itself contemplates that 
when there are no male descendarts of 
the guzartdars and no sons adopted by 
them the guzara property will ultimately 
revert to he talugdar. 

The learned Counsel! for the appzllant 
Safi Jan Dvited our attention to a ruling 
reported as Thakurani Harnath Kuar v, 
Thakur I dra Bahadur Singh \18), in which 
it was heH that in the life-time of a talug- 
dar's widow the persons “who were declared 
io be mors remote heirsin the scale cf suc- 
cession la.d down in s. 22. of Act I of 1869, 
had no tested interests in the property. 
‘This rulice seems to us tohave no appli- 
cability tc the guzara property in the hands 
of Musannnat Sajida Bibi, the succession 
to which & expressly laid down in cl 15 of 
the family settlemert Ex. 3. 

The learned Counsel for the appellant 


Safi Jan Eid great stress upon the sanctity 


of ths family settlement and upon its 
binding rature, and the contention that 
this guecra property in the hands of 
Musamma@ Sajida Bibi is governed br cl. 6 
of s.22 ofthe Oudh Estates Act does not 
come with any good grace from him, szeing 
that the cevolution of the guzara property 
is expressy laid down in cl. 15 of Ex. 3. 
It is true shat the talugdar of Kukrali is the 
superior proprietor of these guzara lands 
situate in his estate. The guzara is e sort 
of subordmate zamindari, or under-proprie- 
tary tenuze carved ou! in the estate but 
that fact will not make the guzaradar 
Chaudhri Ali Jan’s widow Musammat Sajida 


- Bibi the vidow of a talugdar, nor wilt that 


fact legal y justify the court in app_ying 
the provieons of cl. Gof s. 22-of Act I of 
_ (18) 47 Inc Cas. 214; 5 OL J 277. 
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1869 to the property in the hands of Musam- 
mat Sajida Bibi, when there is a clear and 
express provision to the contrary Jaid down 
incl. 15 of the agreement Ex. 3, by which 
the appellant Safi Jan is bound as much 
as the plaintiffs-respondents. 


For the reasons given above, we are 
clearly of opinion thatthe plaintiffs Nos. 1 
to 4, asthe sons of Chaudhri Ahmad Jan, 
are entitled to a one-fourth share in the pro- 
perty entered in List A belonging to Ali Jan 
after the death of his widow, Musammat 
Sajida Bibi. We, therefore, uphold the 
finding of the learned Subordinate Judge 
on Issue No. 1. 


The second issue is concerned with the 
plea of limitation taken by Safi Jan defend- 
ant No. l, in respect of the property enter- 
ed in List B attached to the plaint. The 
learned Counsel for the appellant Safi Jan 
has not seriously pressed this plea of limi- 
tation before us, and indeed there is no 
force-in it at all. Neither Safi Jan nor Nabi 
Jan, as owners of the joint property entered 
in List-B attached to “the plaint can plead 
adverse possessions against the plaintiffs. 
Sajida Bibi was in possession as a life estate 
holder under the terms of cl. 15 of the agree- 
ment Ex. 3. Her possession was licit and 
deducible from the terms of the agreement 
itself, and cannot therefore be deemed -to 
be adverse to the plaintiffs or to anybody 
else. . The possession of a co-owner of joint 
undivided property can never be deemed to 
be adverse to any one who is lawfully en- 
titled to joint possession with him. More- 
over Safi Jan defendant No. 1 has in his 
written statement admitted that the- plaint- 
iffs were in possession within limitation of 
Item Nos. 4, 11 and 12 of List-B attached to 
the plaint. Defendant Witness No. 1 
Jamil-ud-Din has further deposed that the 
plaintiffs are in possession of item No. 4 
of List-B. Items Nos. 11 and 12 of the 
said list are sharesin a Bank and no ad- 
verse possession in respect of these shares 
has been proved by any of the defendants. 
The lower Court has not given the plaintiffs 
a decree in respect of Items Nos. 2 and 8 of 
list B, and the plaintiffs-respondents have 
not appealed and have not filed any cross- 
objections against the orderof the learned 
Subordinate Judge in respect of those two 
items, and we are, therefore, not concerned 
with those two itemsin these appeals. The 
result is that we uphold the finding of the 
lower Court on Issue No. 2 and hold that 
the plaintiffs’ suit is within- lime in ‘respect 
of the items in List-B attached to the 
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plaint decreed to them by the lower 
Court, : 

We come next to discuss Issue No. 3, 
which relates to the plea of res judicata 
taken by the appellants of both these 
appeals. pe 

The plea that the plaintiffs’ suit was. 
barred by s. 11 of the Code of Civil Proce- 
dure was vehemently argued by the learned 
Counsel for both sets of appellants but it 
seems tO us upon a careful examination of 
all the facts of the previous litigation that 
no case of res judicata has been made out 
by the appellants. The father of defend- 
ants Nos. 2t05 in the present suit, and the 
grand father of defendant No. 6 in the 
present suit had brought a Suit No. 238 of 
1919 agains! the Court of Wards (defendant 
No.1), Nabi Jan (defendant No. 2), Safi 
Jan (defendant No. 3) and the plaintiffs of 
the present suit (defendant No. 4 to defend- 
ant No. 8), and he compromised the suit 
with the Court of Wards sad Nabi Jan, 
and his suit was decreed against these two 
defendants in terms of the compromise. 
Safi Jan, defendant No. 1 in the present 
suit, andthe plaintiffs of the present suit 
who were defendants Nos.4to 8 were: no- 
parties to that compromise, (see Ex. B-3, 
page 80 of the printed record), and against 
them Suit No. 238 of 1919 was dismissed 
by the trial Courtas well as by the Chief 
Court in appeal. Whatever representations 
Nabi Jan made tothe father of defendants 
Nos. 2 to 5 of the present suit in that com- 
promise of July 9, 1920, and whatever 
belief the latter may have had, or may 
have been madeto entertain by Nabi Jan 
as to his title to the property relinquished 
toNabiJanin his favour, do not in any 
way affect the righls of Safi Jan or of the 
plaintifs to the present suit, who were no 
parties to it. 

In para. 22 of their written statement in 
Suit No. 238 of 1919 (Ex. B-4 p. 76 at 
p. 78 of the printed record), the plaintiffs 
Nos. 1 to 4 of the present suit had made it 
quite clear to the father of defendants Nos. 2 
to 5 and the grandfather of defendant 
No. 6 in the present suit that they claimed 
a four annas share in the two villages 
Biyari Gaon and Katra Auras, which had 
come totheir father Chaudhri Ahmad Jan 
on the death of Chaudhri Ali Jan, and that 
on the death of their father it devolved 
upon them. From this position the plaintiffs 
in the present suit, who were defendants 
Nos, 4 to 11, never vesiled and, therefore, 


. neither Safi Jan defendant No. 1, nor the 


sons of Ahmad Azim, defendants Nos.-2 to 
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ð in the present case, nor the grand-son „f 
Chaudhri Ahmad Azim, who is defendant 
No. bin the present suit, can with any show 
of reason assert that the present suit is 
barred by s. 11 of the Code of Civil Proce- 
dure. n 

The learned Counsel for Safi Jan invitas 
our attention to para. 17 of the written 
statement in that suit of the plaintiffs -n 
the present suit (Ex. B-4, p. 76 at p. 
77 ofthe printed record). : That paragraph 
merely states that para. 17 of Ahmad Azim’s 
plaint is for the purpose of that suit wot 
disputed. Paragraph 17 of the plaint of 
Ahmad Azim in Suit No.:238 of 1919 is as 
follows : — 

“That out of the legal heirs of Ohaudhri Muhem- 
mad Ali Jan, Chaudhri Muhammad Jan and ChaudEri 
Ahmad Jan died, The defendant No. 2 ‘(Nabi Jan)” 
is the only heir of Ohaudhri Muhammad Jan on 
account of enforcement of Act III of the Local Counzil, 
according to which the share of the property in stit, 
which Chaudhri Muhammad Jan got by way of 
inheritance, became the talugdart property; and 
that the defendants Nos. 4 to ll are the heirs of 
Ohaudhri Ahmad Jan, who are made parties to the 
suit.” . 

Paragraph 17 ofthe written statement of 
defendants No. 4 to 11 in Suit No. 238 of 
1919 is to be read along with the additioral 
pleas set forth in the written statement, 
especially in paras. 22 and 23 of that 
written statement. So faras the plaintifs 


of the present suit are concerned, it is- 


immaterial to them who has to surrendar 
out the four annas share in the two villagss 
Biyari Gaon and Katra Auras to whizh 
they are entitled, and it is a matter of 
supreme indifference to them -wheth=r 
defendant No. 1, Safi Jan, has to give 
up a four annas share out of the eight annas 
share in the property in List A in Hs 
possession, or whether defendant No. 1 
Safi Jan has to give up only a two annas 
share out of the eight annas share in tae 
property in List A in his possession, ard 
defendants Nos. 2 to 6havealso to give 
up a two annas share out of the remainirg 
eight annas share in these villages -n 
their possession. The contest between tie 
defendants “inter se” on this point do2s 
not, affect the plaintiffs at all so long as 
they obtain. a decree for joint posess- 
sion of their four annas share in the po- 
perty. 

The learned Additional Subordinate 
Judge of Hardoi in his judgmentin Suit 
No. 238 of 1919, (Ex. B-7, ab p. 147 of tae 
printed record) has purported to decide 
Issue No. 12 in that suit. Issue No., 12 f 
that suit is in the following terms:— 

“What is the e&tent of Ohaudhri Nabi Jan’s (deferd- 


ant No. 2) nights? What share did he acquire as an 
heir Ohaudhr Muhammad Jan and what by inherit- 
ance from Claudhri Ali Jan?” 

In discussing this issue in this judgment 
the learnec Additional Subordinate Judge 
made the =ollowing observation: — 

But it is disputed by the defendant No 3 that 
the successi n opened onthe death of the widow 
while the defendants Na 4 to 11 contend that the 
succession opened on the death of Chaudhri Ali Jan,” 

Here we have in a nutshell the principal 
contentior of the parties to the present 
litigation which we have been called upon 
to decide. After stating the rival con- 
tentions of the defendants in Suit No. 238 
of 1919 the learned Additional Subordinate 
Judge goes on to say:— 

“But this question doesnot arise in this present 
case for the purpose of determining the share of 
Chaudhri Nabi Jan, because inno case it exceeds 


the half inclcding the share of Ohaudhri Mohammad 
Jan which Nabi Jan has zot." 


It is, tLerefore, clear that the learned 
Additiona Subordinate Judge did not 
purport tc decide the shares of the de- 
fendants Lefore him “inter se”. He merely 
held that in any view of the matter the 
share of Chaudhri Nabi Jan did not exceed 
half. It : to be noted that Chaudhri 
Nabi Jan is not a party to the present 


suit before us, and in a suit by Ahmad . 


Azim as tke sole heir of Musammat Sajida 
Bibi. the Additional Subordinate Judge 
was not ca led upon in that suit to adjudi- 
cate upor the resvective shares of the 


three sets cf defendants before him, namely - 


(1) Nabi Jan, (2) Safi Jan and (8) the 
sons of Chaudhri Ahmad Jan; and 
he did not purport to doso, and there was 
all the more reason for his not’ doing so 
-pesause heultimately dismissed the plaint- 
iffs’ suit against Safi Jan defendant No. 3 
and against the sons of Ahmad Jan, 
defendante No. 4and others and decreed 
it against Nabi Jan in termsof the com- 
promise dated July 9, 1920. When 
Ahmad Azim filed an appeal in the Chief 
Court agamst the judgment of the trial 
Court dismissing the suit, he did not raise 
any quest on concerning Issue No. 12, and 
Issue No. 12 was omitted from the judg- 
ment of tr Appellaze Court (see Ex. I at 
p. 166 of tre printec record), and not in- 
cluded amongst the Points raised in appeal 
on behalf of Ahmad - Azim. In these 
circumstarces, we cannot accept the con- 
tentions urged on bshalf of the appellant 
Safi Jan, and embodied in grounds Nos. 9 
and 11 of his memorendum of appeal: 


It has been vehemsantly urged before us 
on behalf of the appellants who are de- 
fendants Wos, 2 to 6 that the admission 
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made by the plaintiffs in para. 6 of their 
plaint is conclusive, and that the state- 
ment contained in para..6 of the plaint 
was confirmed by the plaintifis’ Counsel 
in the lower Court, (Mr. Ali Zaheer), and he 
in his oral pleadings before tke Subordi- 
nate Judge of Hardoi on November 24, 1930, 
stated as follows: ~ 

“Only defendant No. 1 is in possession of the 
plaintiffs’ share in the property in suit, but the de- 
fendants Nos 2 to6 have been impieaded as they 
are also in possession of the property in dispute as 
joint owners, there being no partition of the shares 
of the different co-sharers in the property in ques- 
tion.” 

The learned Counsel for the plaintiffs 
who appeared before the trial Court would 
have been well-advised if he nad been a 
little more circumspect in the statement 
he made on behalf of his client before the 
learned trial Judge. 


The learned .Counsel for the plaintiffs- 
respondent, Mr. Sen, who has ably argued 
this appeal before us, has strenzously con- 
tended that the statement- of Mr. Ali 
Zaheer on behalf of the plaintiffs in the 
lower Court is not an admission on a ques 
tion of fact, that it was made on some-mis- 
conception, and that the plaintifs cannot be 
, pinned down to it. 

We have given to the contentions of 
both sides our careful consideration, and 
it seems to usthat the statement of the 
plaintiffs’ learned Counsel before the 
Subordinate Judge must have been based 
upon a misapprehension of the legal posi- 
tion of the plaintiffs, for we fail to under- 
stand how any learned Coursel of this 
court could with any degree of assurance 
assert that where two persons were in joint, 
possession of certain villages the share of 
his clients wasin the exclusive possession 
of one of the defendants in joint posses- 
sion of these villages. As the share of the 
plaintifis has up to now neither been defined 
nor partitioned, and as all the defendants 
to the present suit are admittedly in joint 
possession of the two villages Biyari Gaon 
and Katra Auras, we cannot allow 
Mr. Hakimuddin the learned Ccunsel for de- 
fendants Nos. 2 to 6, nor Mr. Radha Krish- 
na, the learned Counsel for defendant No. 1, 
Safi Jan, to make capital out of au 
-incautious and incorrect statement of the 
learned Counsel for the plaintiffs made in 
the lower Court. That statement to our 
mind conveys no obvious meaning and we 
can attach no weight to the erguments of 
the two learned Counsel for the appellants 
on this point. The plaintiffs have made 
their uncle, Safi Jan, as well as the sons 
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of Sajida Bibi's brother defendants in this 
suit, and they have prayed for a decree for 
joint possession against allthe defendants 
in respect of the property in List-A. They 
have nowhere alleged in the plaint, nor 
specifically asserted in the oral pleading 
that defendants Nos. 2 to 6 are merely 
pro forma defendants. Counsel for defend. 
ants Nos, 2to 6 in the lower Court did 
not ask the Subordinate Judge of Hardoi 
to discharge his clients as they were 
merely pro forma defendants, and to dis- 
miss the plaintiffs’ suit with costs as against 
them. 

In this connection stress is also laid 
upon the statement of Safi Jan made on 
November 11,1918, in a suit brought by 
Hafiz Abdul Sattar against Chaudhri 
Nabi Jan, Safi Jan and another before 
the Small Cause Court Judge at Lucknow, 
in which Safi Jan deposed that he had no 
interest legally in Muhammad Jan’s pro- 
perty; and itis argued onthe strength of 
this statement of Safi Jan that the latter 
admitted that the four annas share in the 
guzara property inherited by Muhammad 
Jan from Ali Jan did not come to him 
but was taken possession of by Nabi Jan, 
We cannot for a moment accept this con- 
tention. In his deposition before the 
Small Cause Court Judge, (Ex. B-1, p. 50 
of the printed record part 3), Safi Jan 
stated that the Court of Wards was in 
possession of the movable property of 
Muhammad Jan and that Nabi Jan, as 
talugdar and owner of the ilaga, had be- 
come entitled to this movable property, 
and that he (Safi Jan) had got no movable 
property of Muhammad Jun and had no 
interest in Muhammad Jan's property. 
The context therefore clearly shows that 
Safi Jan disclaimed all title to the mov- 
able property of Muhammad Jan. The 
suit before the Gmall Cause Court Judge 
was in respect of a sum of Rs. 200 and 
odd, andit is obvious that the taluqdari 
property or the guazra property could 
hardly be the subject of litigation in a 
Small Cause Court suit. Safi Jan has. 
admitted in this deposition, Ex. B-l, 
p. 50, that Nabi Jan was entitled to the 
talugdari property, but he has nowhere 
stated in this deposition that Nabi Jan was 
also entitled to the entire guzara property 
inherited by Muhammad Jan from Ali 
Jan. It is true that the learned Additional 
Subordinate Judge of Hardoi in discussing 
Issue No. 12 in his judgment in Suit No. 238 
‘of 1919 (Ex. B-7 atp. 147 of the printed 
record), has to some extent relied upon 
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the statement of Safi. Jan in Ex. B-l, p. 0 
of the printed record in the present suis, 
but we are of opinion that he has mis- 
construed and misunderstood the statemert 
of Safi Jan made therein. 

In this connection a ruling of their 
Lordships of the Privy Council reported in 
Au nirto Lall Bose v. Rajoneekant Mitte” 
(14) has been cited before us, but that 
ruling does not seem to us to be quits 
applicable to the facts of the presens 
case. In the ruling cited before us twa 
maternal aunts of the plaintiff admittec 
his claim, but it was held that thei- 
admission would neither bind the 
defendants nor be evidence against them 
In the present case, the so-called admissior 
issaid tohave been made by and on behal= 
of the plaintiffs. We are of opinion that 
there is no admission inthe present suit 
on a question of fact. 

Reliance is also placed on para. 19 C of 
the amended plaint of Muhammad Azim 
in Suit No. 23S of 1919, (see Ex. B2 at 
p. 61 of the printed record), in which 
the plaintiff, the father of the present 
appellants in Appeal No. 85 of 1931 stated 
that the Court of Wards released half the 
property in list A in favourof Safi Jan 
and half in favour of the plaintiff, The 
fact that the Court of Wards impliedly 
recognised the title of Safi Jan and that 
of Ahmad Azim in thetwo villages Biyari 
Gaon and Katra Auras cannot affect 
adversely the claim of the plaintiff in the 
present suit. 

It has been strenuously argued before us 
that Safi Jan, defendant No. 1, and the 
plaintiffs in the present suit should have 
appealed against the decree of the Addi- 
tional Subordinate Judge of Hardoi dis- 
missing the suit of Muhammad Azim as 
against them, because the finding on 
Issue No.12 was against them, and in 
support of this contention several rulings 
have been cited before us. ‘These are 
Nirode Chandra Banerjee v. Profulla Chan- 
dra Banerjee, (15), Ragha a Aiyangar v. 
Irula Thevan, (16), Venkateswarlu v. Ling- 
ayya (17) and Krishna Chandra Goldar v. 
Mohesh Chandra Saha (18). We are of 
opinion that these rulings have no appli- 
cability to the ‘facts of the present case, 
because in giving a summary finding on 

(14) 2 IA 113; 23 WR 214 (P.O) 

(15) 85 Ind, Cas, 168, 

(16) 97 Ind. Oas. 346; A I R 1926 Mad. 974; SIM L 
J 211; 24 L W 292; (1926) M W N 761, 

(17) 83 Ind. Cas, 960; 47 M 633; 20 L W 63: (1924) 
M W N 491; A IR 1924 Mad, 689, 

(18) 9 O W N 584, 
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issue No. I2 the learned Additional Sub- 
ordinate Judge in his judgment Ex. B 7 
at p. 147 of the printed record clearly 
stated that the question asto when succes- 
sion opened did not arise in the suit 
before him, and there was no real contest 
between the defendants inter se, as Safi Jan 
and Nabi Jan having each obtained posses- ` 
Sion over an eight annas share in villages 
Biyari Gaon and Katra Auras to the 
detriment of the plaintifs in the present 
suit, were content to leave matters at 
that. Morenver, the question of law raised 
by the learned Counsel for the appellants 
before us is concluded by the decision of 
their Lordships of the Privy Council in 
Midnapur Zamindary Co.v. Naresh Narayan 
Koy (19), in which their Lordships delivered 
the following pronouncement:— 

“Their Lordships do not.consider that this will found 
an actual plea of res judicata. for the defendants 
having succeeded on the other plea, had no occasion 
to go further as to the finding against them.” 

Similarly the plaintiffs in the present suit, 
as well as Sati Jan, who were defendants in 
Suit No. 233 of 1919, had no occasion to 
appeal against the finding on issue No. 12 
in that suit as Ahmad Azim’s suit had been 
dismissed as ugainst them. 

The learned Counsel for the appellants in 
Appeal No. 85 has also argued that even 
though this finding on issue No.12 in Suit 
No. 238 of 1919 be not held binding on the 
plaintiffs, yet it should not- be lightly 
brushed aside, but given effect to as against 
Safi Jan. In the present suit we feel 
ourselves unable todecide the respective 
rigkts of the two sets-of defendants inter se. 
The defendarts have not had in the present 


suit ‘an opportunity of admitting or 
denying - the documents filed by 
each set, nor have they filed ail 
the documents which they could have 


filed in support of their respective conten- 
tions; and the pleadings of the defendanis 
have also not been drawn up with that end 
‘in view. Defendants Nos. 2 to 6 considered 
themselves to be more or less “pro forma” 
defendants in view of the incautious and 
incorrect statement made on behalf of the 
plaintiffs in the lower Court by their Counsel, 
We cannot, therefore, in the present suit 
-determine what are the exact shares of Safi 
Jan and of Nabi Jan in the property in list 
Ainkerited by them from Ali Jan and 
Muhammad Jan. We may also add that 
Nabi Janis no party even to the present 
suit. For the reasons given above we hold 

(19)'64 Ind. Cas 231; 48 I A49 at.p. 55148 G 
460; 14 L W 265; 50 M LT 279; A I;R 1922P U 241; 
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that no plea of res judicata has been made 
out as alleged by the appellants, and 
confirm the finding of the lower Court cn 
Issue No. 3. 

As regards issues Nos.4 and 4 (a) tke 
appellants of Appeal No. 56 of 1931 bave 
raised no objection to the findings cn 
these issues arrived at by the lower Court, 
and the Appellant Safi Jan in ground 
No. 16 of his appeal (No. 86 of 1931), 
has urged that the will of Ali Jan operated 
to the extent of one-third in respect of 
the entire property entered in listB. Even 
this position the learned Counsel for Safi 
Jan was not maintained at the time of argu- 
ments. He has merely argued that the 
maintenance charges mentioned in para. 3 
of the will (Ex. A 5 11 of the 
printed iecord) should be made a charge 
on the property entered in list B to the 
extent of one-third. In our opinion this 
contention too is unsound. Payments of 
maintenance charges made under an invalid 
will ere not binding cn the plaintiffs. 
There is no evidence on the record that 
the groves and houses entered in list B 
attacked to the plaint yield eny profits; 
plaintiffs, therefore, cannot be held liable 
to pay these maintenance charges out of 
the alleged income of these groves and 
houses. Moreover, as pointed out by the 
learned Counsel for the plaintiffs-respond- 
enis, these maintenance charges are merely 
directions to the legatee to pay them. :In 
other words, the maintenance holders are 
not the direct objects of the bounty of the 
testator, and since the legacy in favour 
of an heir has failed, it seems to us that 
these directions to keep up these main- 
tenance charges must also fail. We are, 
therefore, not prepared to disturb the find- 
ings of the learned Subcrdinate Judge on 
issues Nos. 4 and 4 (a), and we accordingly 
affirm them. ` 

We come next to discuss issue No. 5, 
which concerns the claim made by the 
defendants in respect of various mortgage 
deeds and other charges against the 
plaintiffs. On July 29, 1907, Ali Jan 
executed a mortgage deed forasum of 
Rs. 40,000 in favour of Lachhmen Das and 
Gobardhan Das (see Ex. A. 40, p. 16). 
On February 7, 1908, Ali Jan executed a 
deed of further charge for Rs. 5,500 in 
favour of the same mortgagees (Ex. A 41 
p- 21). On March 2, 1909, Ali Jan 
executed a second deed of further charge 
for Rs. 2,000 in favour of the same mort- 
gagees (Hx. A-42 p. 25). On November 
29, 1909, Ali Jan executed the will that 
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has been referred to, in favour of his wife, 
Sajida Bibi. The appellants, it is argued, 
have paid the maintenance charges due- 
under this will, and they are legally 
entitled to be recouped for these sums 
paid by them to the various maintenance 
holders. AliJan died on December 11, 
1909, less than a fortnight after execu- 
ting his will. On December 16, 1927, Safi 
Jan defendant No. 1, executed a mort- 
gage deed in favour of Lala Gobardhan 
Das in respect of his alleged eight annas 
share in village Biyari Gaon for Rs. 43,000. 
It is contended on behalf of the appellant 


Safi Jan that this mortgage, which went 


to satisfy the mortgages previously execut- 
ed by Ali Jan, is binding on the eight 
annas share hypothecated, and upon the 
plaintiffs in proportion to the share which 
may be decreed to them. It was argued 
that it was neither fair nor equitable that 
the plaintiffs should get their four annas 


share in these villages free from 
all encumbrances, while defendant No. l 
Safi Jan should be liable to pay 
all the debts, and in support of 


this contention the principle of subrogation 
was invoked, and reliance was sought to 
be placed upon the rulings in Malireddi 
Ayyareddt v. Gopalakrishnayya (20), Ram 
Charant Lonia v. Bhagwan Das Maheshri 
(21), and Dwarka v, Ali Muhammad Khan 
22 


j): 

On the other hand, Mr. Sen on behalf 
of the plaintiffs-respondents contended that 
in so far as Safi Jan, defendant No. 1, 
was subrogated to the position of a mort- 
gagee, he could hold up these charges as 
a shield against the plaintiffs, but that 
the question of subrogation would arise 
only when a regular suit was brought on 
the basis of Safi Jan's mortgage deed, 
apon which the latter relied for the purpose 
of claiming subrogation against the plaint- 
iffs. It was further pointed out that besides 
the mortgages mentioned above, which were 
executed by Ali Jan, Musammat Sajida 
Bibi executed a mortgage deed on March 
7, 1911, for Rs. 6,000 (see Ex. A-43 not 
printed). The mortgagees Lachhman Das 
and Gobardhan Das sued Safi Jan, Ahmad 
Azim and the Court of Wards on the 

(20) 79 Ind. Cas. 592;1 O W N 27; 511A 140; 22 
ALJ 45;46M LJ 164;4 IR 1924 P O 36; ISL W 
215; 26 Bom. L R 204; 34 M LT 1; 2 Pat. L R99; 10 
O& AL R 269; (1924) M W N 290; 39 OL J 204: 28 
OW N1025;L R54 PO49(P. 0.) 

(21) 95 Ind. Cas, 898; 30 W N 783; 53 IA 142: 24 
AL J 622; AIR 1926 P C68; (1926) M W N 503; 48 
A 443; 310 WN 198; 388M L (P. 0.) 

(22) 127 Ind, Oas. 17; 70 W 610; A IR 1430 
Oudh 397; Ind. Rul, (1930) Oudh 433, 
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basis of all four mortgages, namely 
Exs. A-40, A-41, A-42 and A-43, and obtain- 
ed a decree for Rs. 65,900. The plaintiffe 
were no parties to that decree and to that 


suit, The final decree owas for 
Rs. 66,935-14-0 but ithe Court of Warde 
entered into some agreement with 
the decree-holders, and the decretal 


amount was reduced to Rs. 59,381-7-4. 
The Court of Wards released the property 
in favour of Safi Jan and Ahmad Azim 
after a year or so, and Safi Jan and Ahmad 
Azim have remained in possession of the 
list A property since 1922. Safi Jan has 
paid nothing to the plaintiffs of the pre- 
sent suit on account of their share of pro- 
fits, and only asum of Rs. 1,200 has been 
paid by him to the mortgagees by way of 
interest. Safi Jan and Ahmad Azim and 
his sons have enjoyed the profits of these 
villages Biyari Gaon and Katra Auras for 
the last decade and more. In reply to 
the plea based on the ground of equity 
that the plaintiffs cannot get their four 
annas share in the list A property with- 
out being saddled with their proportionate 
share of the liabilities under the mortgages 
executed by their father, the learned 
Counsel for the plaintiffs-respondents has 
pointed out that according to his calcula- 
tion the share of profits due to the plaintiffs 
in respect of their four annas share in vil- 
lages Biyari Gaon and Katra Auras for 
the last 12 years comes to about Rs. 36,000, 
while the plaintiffs are only liable, even on 
the showing of the appellants themselves, 
to one-fourth of the Rs. 60,000 due on the 
mortgage deeds, and thus it is not the 
plaintiffs who owe any money to the defend- 
ants-appellants, but the case is just the 
reverse, and no equities arise, in fact, in 
. favour of the appellants. It was futher 
argued that without making the plaintiffs 
parties to the mortgage deed and without 
obtaining their consent Safi Jan and the 
sons of Ahmad Azim accepted liability 
to the tune of Rs. 86,000 by executing 
two mortgages of Rs. 48,000, and without 
paying anything towards the discharge of 
the old mortgages the appellants in these 
two Appeals Nos. 85 and 86 of 1931 wish 
to hold out these mortgages as a shield 
against the plaintiffs by way of subroga- 
tion. 

We have set forth the contentions of both 
parties on this point at some length in 
order to show that the matter of the. 
liabilities of all parties under these mort- 
gages is a very difficult one, and cannot 
pe resolved in the present suit, noy are 
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there adequate materials on the record of 
the present suit upon which a just and 
equitable decision could well be founded. 
The pleintifis in the present suit were not 
called wpon to set forth all their conten- 
tions cn the question of their liability 
under these mortgages. As pointed out 
by the learned Subordinate Judge in his 
judgment while disctssing issue No. 5, 
“any charga properly created on the 
property in suit can be enforced by the 
creditor’; ard it is no doubt open to either 
or both sets of defendanis to the present 
litigation, if so advised, to bring a 
regular suit on the basis of these mortgage 
deeds impleading the plaintiffs of the 
present suit and all other necessary par- 
ties. In such asuit the liability of each 
one concerned could after contest be prc- 
perly adjudicated upon. 

The learned Counsel for the appellants 
in both these Appeals Nos. 85 and 86 takes 
strong exception to the finding of the learn- 
ed Subordinate Judge on issue No. 5 
“that the defendants are not entitled to 
anything by way of charges’. We, 
however, take this finding of the lower 
Court to mean that the defendants are 
not entitled to get anything from the 
-plaintiffs by way of charges in the present 
suit and we make it quite clear by our judg- 
ment in eppeel that the appellants of both 
Appeals Nos. & and 86 of 1931 are at liberty, 
if so advised, to bring any sult against the 
plaintiffs of the present suit or against any 
=0-defendants of the present suit, in respect 
of these mortgages executed by them, as 
she liability, ifany, of the plaintiffs under 
shese mortzages has not been determined 
nthe present suit but has been deliberate- 
y left undacided. 

As regerds the maintenance charges 
mentioned in the will of Ali Jan and claim- 
cd by Safi Jan, we have already pointed 
cut above in deciding tha question of the 
validity of the will of Ali Jan and its 
effects, that these charges are not validly’ 
Tinding on the plaintiffs. Moreover, Safi 
can has not claimed any fixed amount 
end he has not produced any account 
tooks, and sothe amount of maintenance 
cnarges cleimed by Safi Jan remains still 
an unknown quantity. The plaintiffs’. 
learned Counsel, Mr. Sen, has further 
rvged that the defendants have enjoyed 
a considerable sum of money due to the 
p.aintiffs on account of their share of pro- 
fics. We bold that in the present suit 
unon the evidence on the record, the plaint- 
ifs have not been proved to be liable to 
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pay any sum as part of the maintenance 
charges said to have been paid by Safi 
Jan under the will of Ali Jan in favour 
of his wife, Musammat Sajida Bibi. 

As regards other items of charges claim- 
ed from the plaintiffs on account of pay- 
ment of land revenue and cesses, collec- 
tion charges, and costs incurred in fight- 
ing execution cases, and costs incurred in 
keeping up groves and in repairing houses, 
we think it sufficient to say that we are 
in complete agreement with the views 
expressed by the learned Subordinate 
Judge in his judgment in respect of these 
matters. These demands appear to us to 
be more or less frivolous, and we need 
say nothing more about them. We, there- 
fore, uphold the finding of the learned 
Subordinate Judge on issue No. 5, and 
hold that in the present suit the defendants 
are not entitled to recover from the 
plaintifs any sum of money by way of 
charges aS mentioned in paras. 24 and 25 
ofthe written statement of Safi Jan, defend- 
ant No. 1. 

We come next to decide issue No. * 
which runs as follows :— 

“Against which of the defendants are the plaint- 
iffs entitled to the reliefs asked for ?” 

We have in the earlier part of our judg- 
ment already held that it is neither feasible 
nor possible to determine in the present 
suit the share of defendant No. 1, Safi Jan, 
on the one hand, and that of the heirs of 
Ahmad Azim, defendants Nos. 2 to 6, on 
the other. Not only are the materials on 
the record not adequate for determining 
the respective shares but there is the fur- 
ther difficulty that Chaudhri Nabi Jan is 
no party to the present suit, and any 
determination of the shares between the 
defendants inter se made in this suit would 
not bind him (Nabi Jan). We share with 
the learned Counsel for the appellants the 
regret they expressed at the necessity of a 
fresh suit having to be fought out for the 
determination of the shares of Nabi Jan, 
Safi Jan and the heirs of Ahmad Azim, but 
in the circumstances of the case and upon 
the materials on the record and the plead- 
ings of the parties we find ourselves unable 
to determine in the present suit the respec- 
tive shares of the defendants inter se. As 
pointed out by the learned Subordinate 
Judge “it is not known what rights he (Nabi 
Jan) had in the two villages in question” 
namely Biyari Gaon and Katra Auras. 
when he entered into the compromise with 
Ahmad Azim :Ex. B. 3 p. 80), whereby he 
(Nabi Jan) purported to give up all hig 
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rights in these two villages in favour of 
Ahmad Azim. Chaudhri Nabi Jan and 
Chaudhri Safi Jan who are old and respect- 
able gentlemen of Sandila would be well- 
advised if they amicably settled all dis- 
putes with their nephews out of couri, for 
otherwise liligation will be the ruin of all 
of them. We agree with the learned Sub- 
ordinate Judge, that “it has still to 
be determined to whom the share of 
Mohammed Jan passed”, and that the 
share to which each set of defendants is en- 
titled cannot be determined in ,this suit. 
We, therefore, uphold the finding of the 
lower Court on issue No. 6 that only a 
joint decree can be passed in favour of the 
plaintifs against all the defendants in 
respect of the property entered in list A 
attached to the plaint. 

No plea concerning issue No. 7-has been 
taken by the appellants in their memoranda 
of appeal. We have discussed all the pleas 
taken in the two memoranda of appeal 
and we have decided them against the ap- 
pellants, 

The result is that both appeals fail and 
are dismissed with costs. 

N. Appeals dismissed. 


—_—_———. 


RANGOON HIGH COURT 
Second Civil Appeal No. 4 of 1933 
January 12, 1933 . 
MOSELY, J. 
MAUNG LAW PHYU— APPELLANT 
VETSUS 
MA BAW AND oTHERS—RESPONDENTS 
Provincial Small Cause Courts Act (IX of 1887), 
Sch. If, Art (85) (g)—Suit for return of bridal gifts 
on breach of promise of marriage —~Whether cognizable 
by Small Cause Court—Burmese Buddhist Law— 
Marriage—Breach of promise of marriage—Doyble 
value of bridal gifts, if to be returned—Provision in 
Dhammathats obsolete—Contract Act (IX of 1872), 
8 74. 
A suit for the return of bridal gifts made toa 
woman and her parents, where the promise of mar- 
riage had been broken, and the lower Appellate 
Court varied the decree of the trial Court is exempt- 
ed from the cognizance of: a Small Oause Oours, 
Nga La v Nga Than (1), referred to | 
The provision in the Dhammathats by which double . 
the value of gifts given to a girlat betrothal, had 
te be given back on breach of promise of marriage 
is archaic and obsolete, and no longer oughtto be 
followed. In such cases, even if the parent, 
had promised to return double the value, the courts 
should apply s.74, Contract Act, and grant reason- 
able compensation, and not the penalty stipulated 
for. Ma Hmon v. Maung Kin Kauk (3), referred 


to. 
Mr. P. K. Bose, for the Appellant. 
Mr. A.N. Basu, for the’ Respondents. 
Judgment.—tThis application in revi- 
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sion should have been filed and treated 
as an appeal. The suit was one for the 
return of bridal gifts made to a woman 
and her parents, where the promise of 
marriage had been broken, and the lower 
Appellate Court varied the decree of the 
trial Court. Such a suit is exempted from 
the cognizance of a Small Cause Court, 
vide s. 35 (g), Sch. II, Provincial Small 
Cause Courts Act. See the case of Nga 
La v. Nga Than 14 Ind. Cas. 887 (1). The 
gifts were also an incident of the marriage, 
and a question of Buddhist Law is in- 
volved inthis case, vide Maung Gale v. Ma 
Hla Yin (2). 

The respondent has filed a cross-objection, 
and as this is to be. treated as an appeal, 
the cross-objection ‘will be considered, 
It was found by both the lower Courts 
that the plaintiff-appellant. had given 
certain giffs at the time of the betrothal 
to the girl's parents on behalf. of the girl 
as is customary, and he claims double 
their value as compensation for the 
breach of promise. The trial Court gave 
a decree as claimed. The lower Appellate 
Court held that the provisions of the 
Dhammathats were obsolete and no longer 
followed, and gavea decree for the actual 
value. It is contended in appeal that 
double value should have been given as 
laid down in. Manngye, Vol. 6, para. 17 
and I may add, the other Dhammathats 
mentioned in s. 74 of G2iung’s Digest 
Vol. 2; p. 70. I would agree however with the 
lower Appellate Court that this provision 
. like many‘others in the Dhammathats [as 
was said by Heald, J., in Ma Hmon v. 
Maung Tin Kauk (3), a.case which deals 
with divorce at caprice] is archaic and 
obsolete, and nolonger ought to be fol- 


lowed. In such cases, even if the parent, - 


as here, hal promised to return double 
the value, the couris should apply s. 74, 
Contract Act, and grant reasonable com- 
pensation, and not the penalty stipu- 
lated for. 

The cros3-objection that it was not 
proved that the gifts were received by the 
parents has nothing in it. There was 
evidence that the gifts were offered, as is 
customary, to the parents (who promised 
to return them), and indeed, that is what 
is contemplated by the Dhammathats, 
which make the parents responsible for 
the return of the betrothal gifts. The 


(1) 14 Ind, Cas. 837; 5 Bur. LT 57. 
(2) 65 Ind. Gas. 411; AIR 1922L B 6,1LL BR 
F 


99 (F B). 
i? 79 Ind, Oas 705 A IR 1924 L B 183; 1 R- 
722. 
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cross-objection has hardly been argued. It 
will be dismissed without costs. This ap- 
plication will be dismissed with costs, Ad- 
vocate's fee Rs, 34. 

N. Appeal dismissed. 





LAHORE HIGH COURT 
Second Civil Appea_ No. 1750 of 1931 
March 17, 1933 
Tek CHAND, J. 
GANPAT RAI AND otHeRs—PLiINTIFFS — 
| APPELLANTS 

VETSLS 

HAR DIAL—DEFENDANT—RESPONDENT 

Adverse possession—Suit for possession—Title with 
plaintiff—Onus of proof—Limitation Act (IX of 
1908), Sch. I, Art. 144. 

Where in a suit for possession of immovaLle 
property, title to the property is with the plaintiff, 
the onus is on the defendant to prove adverse pcs- 
session for twelye yearsand not on the plaintiff to 
prove their possession within twelve years: Secretary 
of State v. Chellikani Rama Rao.(1), Daulu Mal v. 
Rawal Bakhsh (2), and Kalu Mal v. Maman (6), 
relied on. . 

S. ©. A. from a decree of the Senicr 
Sub-Judge, Gujrat, dated July 22, 1931. 

Messrs. M. L. Puri and Ajit Prasada, for 
the Appellanis. 

Mr. Charan Das, for the Respondent. 

Judgment.—The svit which has given 
rise to this second appeal was instituted 
by the plaintiffs-appellants against tha 
defendant-respondent fcr possession of a 
shop situate ir the town of Gujrat, In tha 
plaint the plaintiffs alleged that they were 
the owners af the shop, that it wasin ~ 
dilapidated condition, that the plaintif 
had put a lock on the outer door, that the 
defendant broke the lock about six months 
before the suit, and entered into posses- 
sion. The defendant cenied the title of 
the plaintiffs and pleaded that the shop 
had been in his proprietary possession 
since the time af his forefathers. The trial 
Judge framed a comprehensive issue in the 
following terms: “Whether the shop in. 
dispute belongs to the plaintiffs and have 
they been in pcssession within twevle years 
receding the exit?” | 
“ On the question of title he found for the 
Slaintifis and held that the defendant had 
Jot established his alleged ownership. He- 
Aowever dismissad the siiton the ground 
ihat the plaintiffs had failed to prove 
their possession within tvelve years. On 
appeal by the plaintifs the learned 
Senior Subordinate Judge affirmed the. 
finding of the trial Court that the plaint- ` 
His were provedto be owners of the shop, - 
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On the- point of limitation he agreed with 
the Subordinate Judge “after some hesi- 
tation,’ and held that “the suit appears 
to be barred by time.” The plaintiffs have 
preferred a second appeal to this court, 
and it has been contended on their behalf 
that title having been found tobe with 
the plaintiffs, the suit would be time-barred 
only if the defendant succeeds in proving 
adverse possession. In my opinion this 
contention is well-founded and must suc- 
ceed. The rule-of law governing cases like 
this is laid.down by their Lordships of the 
Privy Council in Secretary of State v. 
Chellikani Rama Rao (1), at p. 631* and by 
this courtin Daulu Mal v. Rawal Bakhsh 
(2},and Kallu Mal v. Maman (3), overruling 
Maman v. Kallu Mal (4). Following these 
authorities I hold that the trial Court 
wrongly placed the onus on the plaintiffs 
to prove their possession within twelve 
years, anditlayon the defendant to prove 
his adverse possession of the property in 
dispute. As there is no clear finding on 
this point and the defendant’s Counsel 
states that he was misled bythe form 
in which theissue had been framed, it 
is necessary to remand the case in order 
to afford the defendant an opportunity 
to establish his -adverse possession of 
the property in dispute for a period of 
twelve years. 

I accept the appeal, set aside the judg- 
ment and decree of the lower Appellate 
Court and remand the case to the trial 
Court for decisien of the issue whether the 
defendant has been in adverse possession of 
the property in dispute. Costs shall abide 
the event. 


N. Case remanded. 
(1) 35 Ind. Cas. 902; AI R 1916 P O21:431 A 
192; 39M 617; 31M L J321;20C W N 1311; (1916) 
2 MN 224; J4AL J114; 20M LT 43554 L W 
486; 18 Bom L R 1007; 25 C L J 69(P 0). 
(2) 122 Ind. Cas. 81; A IR 1930 Lah. €08; 3IPL 
231 


R 231. 

(3) 135 Ind. Oas 680; A I R 1933 Lah. 72l; Ind 
Rul. (1932) Lah. 152; 33 P L R 494. 

(4) 113 Ind Oas. 145; A 1 R1928 Lah. 959. 
~*Page of 39 M.—|Ed.] ie er 





LAHORE HIGH COURT 
Second Civil Appeal No. 34 of 1933 
June 5, 1933 
. TEK CHAND, J. 
MOHAMMAD AND OTHERS—PLAINTIRFS— 
APPELLANTS 
versus | 
MAKHU—DEFENDANT—RESPONDENT. 
Landlord and tenant—Mere non-payment of rent— 
Whether sufficient for tenant to claim adverse posses- 
sion. 
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Where the relationship of landlord and tenant 
has been created between the parties, in order to 
claim adverse possession by denying landlord's title, 
the tenant must have done something more than 
merely denying the landlord's title by non-payment 
of rent for a number of years. Umar Bakhsh v. 
Baldeo Singh {1}, distinguished. , 

S. C. A. from a decree of the Senior 
Sub-Judge, Gujrat, dated November 1, 1932. 

Mr. L. M. Dutta, for the Appellants. - 

Mr. Mohammad Din Jan,for the Respondent. 


Judgment.-—The  plaintiffs-appellants 
brought a suit for recovery of possession 
of 57 kanals 3 marlas of land bearing 
Khasra Nos. 2261, 2262, 2217, 2213, 2814, 
2258, 2812, 2813, 2119 and 2578, on the al- 
legation that the defendant had been a 
tenant under the plaintiffs for a long time, 
but had recently repudiated the tenancy. 
The defendant denied the plaintiffs’ title 
and also pleaded adverse possession. The 
trial Judge dismissed the suit so far as 
Khasra Nos. 2119 and 2578 were concerned, 
but decreed it in respect of the remaining 
land, The plaintiffs appealed to the Senior 
Sub-Judge urging that the suit should have 
been decreed with regard to Khasra 
Nos. 2119 and 2578 also, while the defend- 
ant appealed for the dismissal of the suit 
relating to Khasra Nos. 2262, 2814, 2253, 
2812 and 2813. No appeal was filed 
against the decree in respect of Khasra. 
Nos. 2261, 2217 and 2213. The learned 
Senior Sub-Judge dismissed the plaintiffs’ 
appeal. In the defendant’s appeal he 
affirmed the trial Court's decree relating to 
Khasra No. 2262, but disagreed with its 
finding relating to Khasra Nos. 2814, 2253 
2812 and 2813 and dismissed the suit for 
possession of these fields. On second ap- 
peal the plaintiffs ask for a decree in respect 
of Khasra Nos, 2119, 2578, 2814, 2253, 2812 
and 2813 also. 

The courts below have concurrently found 
that the plaintiffs were owners of the 
entire land. It has also been found that 
there was litigation between the parties in 
1898 which ended in a compromise by which 
the defendant was allowed to remain -in 
possession of Khasra Nos. 2814, 2253, 2812 
and 2813 for a period of six years as a 
non-occupancy tenant under the plaintiffs, 
and possession of Khasra Nos. 2119 and 
2578 was to be given to the plaintiffs forth- 
with. It appears however that the defen- 
dant continued to be in possession of Khasra 
Ncs. 2119 and 2578 without attorning to 
the plaintiffs or otherwise holding permis- 
sively under them. The revenue entries 
make it clear that no rent was ever paid 
by the defendant to the plaintiffs for these 
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numbers, and there is nothing to show thas 
the relationship of landlord and tenant has 
subsisted between them, so far as these 
numbers are concerned. In these circumst- 
ances the defendant has been rightly held 
to have been in adverse possession of 
Khasra Nos. 2119 and 2578 for more than 
12 years and the plaintiffs’ appeal must 
fail in respect thereto, 

As regards Khasra Nos. 2814, 2253, 2812 
and 2813, however there is no doubt that 
the defendant entered into possession as a 
tenant of the plaintiffs in 1898. As stated 
already, that is clear from the terms of 
the compromise and the respondent's 
Counsel has not.attempted to controvert this 
position. The onus therefore lay heavily 
on him to prove that his possession has 
been adverse for the statutory period. No 
overt act is alleged or proved, and it is 
conceded that mere non-payment of rent 
is not sufficient to destroy the landlord’s 
title. The learned Senior Sub-Judge has 
relied on Umar Bakhsh v. Baldeo Singh (D), 
but the facts of that case were entirely 
different. A reference to the compromise 
of 1898 does not show that a tenancy for 
a fixed period was created. All that was 
agreed to was that the defendant would 
remain in possession of the land as a tenant 
without payment of any rent for that 
period. The relationship of landlord and 
tenant having been created, the defendant 
must have done something more to deny 
the plaintiffs’ title than mere non-payment 
of rent for a number of years. In my 
opinion the suit in respect of these four 
numbers is not barred by limitation. The 
result is that this appeal must be partial- 
ly accepted, the decision of the Senior 
Sub-Judge set aside and that of the trial 
Judge restored. Having regard to all the 
circumstances the parties shall bear their_ 
own costs throughout. 

N. ‘Appeal partly accepted.. 
(1) 3? Ind. Cas. 35; 97 P R 1915. 
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Miscellaneous Civil Appeal No. 5-B of 1930 
October 17, 1932 
GRILLE, A. J.C. 
TRIMBAKRAO AND ANOTHER—DEFENDANTS 
—APPELLANTS 
versus 
SAMPATRAO— PLAINTIFF AND ANOTAER 
DEFENDANT — RESPONDENTS 
Civil Procedure Gode (Act V of 1908), O. KAT 
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r. 29,0. XXXIX, r. 1—Application for interim 
injunction to postpone scle—Conditional granting 
of application on furnishing security—Propriety of 
—Discretion of lower Court properly exercised in 
granting injunction —Appecl—Balance of convenience 
of parties, . 

An applicant for interim injunction for postpone- 
ment of sale cannot be put on terms by making 
the grant of the injunction conditional on furnish- 
ing security on principles analogous to O. XXI, 
r. 29, Oivil Procedure Ooce, which has no applica- 
tion to tha granting ofan injunction to which the 
applicant is entctled, independent of the considera- 
tions in O. XXI, r. 29. 

Where the lower Court has, in granting an in- 
junction, judiciully exercised the discretion vested in 
it and the facts of the case have been correctly 
appreciated and are such as demand due considera- 
tion, an appeal against the granting of the injunc- 
tion must fail, i 

In the granting of injunctions the question of 
the balance of convenience of the parties is a matter 
for consideration. 

Appeal against order of the Subordi- 
nate Judge, First Glass, Buldana, dated 
November 30, 1929, in Civil Suit No. 110 of 
1929. 

Mr. T .L. Sheore, for the Appellants. 

Mr. P. S. Kotval, for the Respondents. 

Judgment.—The judgment in this 
appeal will also cover First Appeals Nos. 
83-B and 84-B of 1930. These appeals arise 
out of execution proceedings in Suits Nos. 1 
of 1923 and 5 of 1926 from the court of the 
Additional District Judge, Buldana, where- 
by Trimbakrao and Daulatrao, defendants 
Nos. 1 and 2, had obtained decrees in 
respect of mesne profits relating back to 
a partition suit, against. Amritrao, the 
alder brother cf Daulatrao and the cousin 


>f Trimbakrao, who had been his- 
srother but was adopted by | his 
ancle. Sampar, ths son of Amritrao, 


>rought a suit for a declaration that his 
Aalf-share in the property attached, which 
-yas the property that had fallen to Amrit- 
rao’s share on the partition, was not liable 
in e.ecution of these decrees. He pleaded 
that he was separate from his father and | 
that his share was not liable to attachment 
end also that the decree passed against his 
father was the result of his father’s wrong- 
ful act and that in no case would the son 
te liable for such a debt of his father whe- 
taer he was separated or joint with him. 
T the course of the trial of that suit Sampat 
obtained an ec parte irterim injunction 
restraining the sale of a half share in the 
property. The defendants | immediately 
protested against the injunction but their 
objection was rejected by the Judge who 
had passed the ader and the interim in- - 
junction continued. The date of this is 


November 30, 1929. Shortly after this the 
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plaintiff's father died and the C form 
which had been sent to the Colector for 
execution in respect of the remairing balf 
share which was not covered by tha injunc- 
tion was returned for bringing tie legal 
representatives of the deceased Amritrao 
on the record. These representa-ives are 
undoubtedly his three sons Sampa and his 
brothers, On-July 26, 1930, the remaining 
sons putin an. application to the effect that 
they. -were not lable in respect of the 
decretal amount and their contentions which 
have been repeated in Appeals No... 83 and 
84, are on the record of miscellansous pro- 
ceedings attached to Civil Suit No. 1 of 
1923 of the Additional Distric Judge, 
Buldana,. The learned Additiona. District 
Judge's order ran as follows :— 

“ August ?, 1980............0. Three sone of- Amrit 

Rao are admittedly the legal representatives and their 
names are brought on record. The form ‘C’ will 
be corrected and returned- to. the Colector. The 
objection of the sons with regard to the nzture of the 
debt appears to be frivolous. Howevez, they. are 
entitled to show that the decretal deht is 20t binding 
on them and that the matter will be separately 
enquired into. The parties are asked- D file their 
documents. Case for October 4, 1920.” 
The enquiry was proceeding unt] an order 
of this court stayed the execution proceed- 
ings. Appeal No. 5-B of 1930 is >y the de- 
fendants Trimbakrao and Daulatrao, against 
the grant of the injunction ani Appeals 
Nos 83-B and 84-B are appeals in respect 
of the execution of the two decrees by the 
remaining sons of Amritrao, Sekharam and 
Hassanrao protesting against the action of 
the Additional District Judge in returning 
the C form to the Collector befcre enquir- 
ing into and deciding their objec ion. 

The grounds urged in Appeal No. &-B are 
grounds attacking the plaintiff's case as put 
forward inthe declaratory Sub No. 110 
of 1929 and if those grounds were to be con- 
sidered and decided in the appellant's 
favour, the result would be a Drejudging 
of the case which is still under crial The 
only real point for determination is whether 
the order allowing the interim injunction 
is justifiable or no. The contertion of the 
defendants is that the plaintiffs claim is 
so absurd on the face of it that tis bound 
to fail. The matter, however. is not so 
simple as that and the plaintiff has a case 
which necessitates enquiry whatever the 
opinion of this court as to ths ultimate 
rights or wrongs of the parties may be. 
The question for decision in he suit are 
inter alia whether the plaintiff vas separat- 
ed:from his father or no, what Hs share in 
the property is, whether the witaholding of 
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mesne profits by the father was a tortious 
act and whether the suit brought by the 
defendants to recover mesne profits, in 
view of the fact that it arose out of parti- 
tion suit, can be regarded as subject to 
the ordinaiy incidents and implications of 
asuit for mesne profits and whether the 
plaintiff would nevertheless be liable as the 
wrongful act of the father resulted in bene- 
fit to the estate. These are considerations 
which cannot be considered of such a 
frivolous nature as to deprive the plaintiff, 
of his right to contend that he has a prima 
facie case. 

In the granting of injunctions the ques- 
tion of the balance of convenience of the 
parties is also a matter for consideration. 
If the plaintiff proves his case and is con- 
fronted with the accomplished fact of the 
sale ofhis share in the property his inter- 
ests would be badly damaged. The appel- 
lants complain that from the time of the 
original partition the y have been persistent~ 
ly obstructed by the plaintiff's branch of 
the family. This is no doubt true, but for 
the delay caused in this case by appealing 
against the order granting the interim in- 
junction which was passed nearly three 
years ago the appellants have only them- 
selves to blame. Had they accepted the 
fact of the injunction the case would have 
proceeded and would have been disposed of 
long ago. As itis, the appeal against the 
granting of the injunction must fail as it 
is clear from the record that the discretion 
exercised by the lower Court has been 
judicially exercised and the facts in the 
case appear to have been correctly appre- 
ciated and are such as demand due con- 
sideration. The result is that the appeal 
fails and is dismissed. 

In respect of the appeal by the re- 
maining sons of the deceased Amritrao, as 
a result of the death of their father they 
have adopted the objection of their elder 
brother . in respect of the unenforceable 
nature of their fathers debt as against 
them. I entirely agree with the learned 
Judge that the bulk of the objections raised 
by them is frivolous; but the learned 
Judge has admitted that they are entitled 
to show that the debt is not binding on 
them, that is to say, in respect of the nature 
of their father's act and that this must be 
a matter for enquiry. In that view his 
action in allowing the execution to proceed 
by returning the C form to the Collector 
before enquiring into and disposing of 
their claim on this account is unfortunate ; 
the more so since the matter was in dis- 


1933 
pute in the declaratory suit filed by thair 
elder brother. 


quickly as possible and had fixed a dete 
for hearing the parties on the objection, 


The possibility, however, should ‘not heve 


been overlooked that the sale of the share 
might have been completed before the 
objection was decided and their positzon 
would then have been the same as that 
of their brother Sampatrao if he had mot 
obtained the injunction which he sought. 
The two appeals by the brothers Sakharem 
and Hassanrao accordingly succeed and the 
sale of the half share will be stayed urtil 
the determination of the objection. 


The result is that the sale of the entire 
share is postponed until the matter at issue 


between the contending parties had been 
decided. On consideration I do not consider 
it suitable to allocate costs in any of the 
appeals ; in that of the two sons the greaser 
part of their objections is frivolous and 
without substance and Sampatrao, the 
respondent in Appeal. No. 5-B, appears .to 


have given a figure for- his own share,. 


namely, that of one half which does not 
appear to be correct. His share for the 
debt of his father could not on partitzon 
amount to more than one-fourth and -he 
figure has been altered since his father's 
death. Neither can I see any justificat on 
for putting Simpatrao on terms, as the 
learned Counsel! for the appellants in that 
case has suggested, by making the grent 
of the injunction conditional on furnishing 
security on principles analogous to O. X31, 
r. 29, which appears to me to have mo 
application to the granting of an injuac- 
tion, whichis a matter to which the respond- 
ent is entitled independent of the considera- 
tions in O. XXI, r. 29. 
N. ` Appeal dismissed 


——— a 


RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 171 
of 1932 
June 1, 1933 
Pase, C. J. AND Das, J. 
ABDUL HUSSEIN - APPELLANT 


versus 
SECRETARY or STATE— 


RESPONDENT. i 
Workmen's Compensation Act (VIII ‘of 19284, = 2 
(1) (a)—Employment of a casual nature—Liabilitz of 
employer. ay ct 
Where a man is employed for the purposes cf a 
trade or business, the employer is liable even if 
the employmerft is of a casual nature. Mawon- 


v. Cantwell (1), relied on, 


No doubt the learned Judge | 
was anxious to dispose of the objections as © 
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O.M. A. against an order of the Com- 
missioner for Workmen's Compensation, 
Minbu, dated July 2, 1932. 

Mr. J. B. Sanyal, for the Appellant. 

Mr. A. Hggar, for the Respondent. 

Page, C. J.—The appealimust be allow- 
ed. Theappeal is brought under s. 30 


(1) (a), Workmen’s Compensation Act, by: 


a workman who claims to be entitled to 
compensation under the Workmen's 
Compensation Act (VIII of 1923), but 
whose claim was disallowed in toto. It 
appears that the appellant was employed 
at the  Limzin headworks under the 
Executive Engineer of the Salin Canal 
Division, and the. claim should not have 
been against the Executive Engineer who 
has been made the respondent, but against 
the Secretary of State for India in Council 
who employed the. workman. The pro- 
ceedings therefore will be amended in that 
sense. Now it is common ground that the 
injury for which the appellant claims com- 
pensation was the result of an accident that 
arose out cf and in the course of an 
employment to which.the Workmen’s 
Compensation Act applies. The only de- 
fence to the claim was that the appellant 


not a “workman” within the meaning of 


that term ins. 2 (1) (n) of the Act, because 


although he was employed for the purpose . 


of the employer’s trade or business, his 
employmen; was of a “casual nature.” 
That contention found favour with 
the Commissioner for Workmen's Com- 
pensation, Minbu, and-upon that ground 
the appellant’s claim for compensation was 
rejected in toto. In my opinion the Com- 
missioner for Workmen’s Compensation 
misdirected himself as to the law material 
to the casebefore him. Under s. 2 (1) (a) 
“workman” means: 

“Any persor other than a person whose employ- 
ment is ofa casual nature and who is employed 
otherwise than for the purpose of the employer's trade 
or business.” ; i 

The definition of “workman” in s. 13, 
English Workmen’s Compensation Act, 
1906, for thə purpose in hand is identical 
with the definition of workman in s. 2 (1) 
(a). In Manton v. Cantwell (1) at p. 786,* 
the House of Lords had occasion to consider 
the meaning of the words | 

“whose employment is of a casual nature and 


who is employed otherwise than for the purpose of 
the employer's trade or business.” 


and in hisspeech in the House of Lords, 


Lord Birkenhead, L. C., referring to s. 13, 


(1) (1920) A O 781;&9 L J P O73; 123 L T 433; 36 


T R815 








*Page of (1920) A, O.— [Bd] 
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Workmen's Compensation 


observed : 

“The language of the passage I have just read is 
perhaps somewhat open to criticism on the qestion 
of draftsmanship, but the effect of it is neve-theless 
plain. The meaning of the second limb of tke sən- 
tence is that ifa man be employed for the p2rposes 
of the trade or business the employer is liable to him 
even though the employment be of a casual 
nature.” . i A 

The same construction in my opinionis 


to be put upon the words 

“whose employment is ofa casual nature ard who 
is employed otherwise than for the purposeof the 
employer's trade or business” 
in s.2(1) (a) ofthe Act. It follows shere- 
fore inthe present case that inasmush as 
it is common ground that the appellant 
was not employed otherwise than fo- the 
purpose of the employer's trade or bueness, 
and -suffered injury as the result of an 
accident arising out of and in the Curse 
of an employment to which the Act ap- 
plies, the decision of the Commissioner for 
Workmen's Compensation cannot be up- 
held. The result is that the appæl is 
allowed,tthe order of the Commissioner for 
Workmen’s Compensation, Minbu, s set 
aside, and the proceedings will be re- 
turned to the Commissioner for the ausess- 
ment of compensation to be determined. 
The appellant is entitled tocosts four gold 
mohurs. 

Das, J.—I agree. 

N. 


Act, 1905, 


Appeal allowed. 


SIND JUDICIAL COMMISSIONEE'S 
COURT 


First Civil Appeal No. 26 of 1929 
July 18, 19313 
Aston AND Havetivaua, A. J. Cs. 
MAMOOJI MOOSAJI - APPELLAN™ 
TeTSUS 

TAYISBALI AND OTHERS — RESPONDENTS. 

Contract Act (IX of 1872), s. 289— Partner-hip— 
Parties to agreement calling themselves partzers-— 
Whether makes the transaction a partnerhip— 
Assignment of actionable claim by managing p-rtner 
—Effect—Remedy of other partners—Benami—Close 
relation between assignor and assignee—Transcction, 
if bogus or sham, 

A mere loosely worded reference to himself as a 
partner in a transaction would not clotks the 
plaintiff with all the terms and conditions of = for- 
mal partnership. Even where the parties cali hem- 
selves “ partners " in a writing embodying the gree- 

“ment between them, this does not constitute =part- 
nership within the meaning of a. 239, Contrac Act, 
if the true relationship be not that of partnezship. 
On the other hand, an agreement purporting so be 
something else may be oneof partnership ; for the 
Jaw regards the body and substance ofthe ggree- 
ment andits real character. Bhaggu Lal v. De 
Gryther (3), Mollwo March v. Court of Wards (4) 
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and Ponley v. Driver (5), referred to, 

The mere fact that two persons purchase some 
land with the object of selling it again ata profit 
is not sufficient to make the transaction a partner- 
ship transaction. The partiesare not partners in 
the legal sense ‘but are only jointly interested in 
the transaction. Any one of them will haveno 
right to assign the other's rights in the transaction 
by a deed of assignment without his permission. 

The mere fact thata party makes no reference to 
his partners or sharers in the profits does not really 
affect his rightin assigning the actionable claim, 
for as u managing partner behas aright to assign 
such a claim and the only remedy of the sharers in 
the firm isa suttfor accounts against him. 

Olose connection between the assignor and the 
assignee is not sufficient to indicate that the assign- 
ment is a bogus or sham one, 


F. © A from a 
the Additional Judicial 
Sind. : 

Mr. Ajudamal Rewachand, for the Appel- 
lant, 

Mr, Tahilram Maniram, for the Respond- 
ents. 


judgment of 
Commissioner, 


Aston, A. J. C.—This isan appeal from 
the judgment and decree of the learned 
Additional Judicial Commissioner of Sind 
who dismissed the plaintiff's suit with costs. 
The facts briefly are that one Tyebali Sul- 
lemanji, and his brother Abdul Hussein 
were partners in a firm known as Abdul 
Hussein Tyebali. Abdul Hussein died 
about nine years before the filing of the 
suit, leaving defendants Nos. 2 as his heirs. 
Defendant No. 2 (e) was a major and he 
and Tyebali worked in the firm under the 
same name and carried on the business. 
On November 1, 1919, the plaintiff-appellant 
agreed with the firm of Abdul Hussein 
Tyebalito purchase from the executors of 
one Naoroji Dhanjibhai Gorwala an eighth : 
share of a plot with buildings called the 
“Parsee Theatre’ for Rs.  1,90,625, On 
March 20, 1920, the one-eighth share was 
sold to Ebrahimji Allibhoy Lanewala & 
Sons for Rs. 2,31,250. Lanewala paid 
Rs. 20,000 as earnest money in two cheques 
of Rs. 10,000 each, one of which was en- 
dorsed in favour of the plaintiff and cashed 
by him; the balance payable by Lanewala 
was Rs. 33,125. On July 2, 1921, Tyebali, 
respondent No. 1, assigned his right, title 
and interest inthe claim against Lane- 
wala to one Sodawaterwala, In the year 
1922 Sodawaterwala filed a suit in this 
court against Lanewala forthe recovery of 
the balance. Before the suit was heard 
Lanewala became insolvent and the court 
eles the sujt under the Insolvency 

ct. - * 
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Theclaim of Sodawaterala was admi;ted 
to rank for Rs. 40,000 by the Official Re- 
ceiver. The plaintiff-appellant also prefer- 
red aclaim before the Official Rece-ver 
alleging that he was entitled to one-kalf. 
The Official Receiver declared a dividend of 
one anna inthe rupee by which asum of 
Rs. 2,500 became payable, but he declined 
to give any share to the plaintiff saying 
that he must establish it by a regular sait. 
The plaintiff then filed the suit for a decla- 
ration that the assignment in favou? of 
Sodawaterwala was collusive and a sham 
and not binding on him and not affect_ng 
his share and for an injunction restraining 


the Official Receiver from paying his 
half-share to respondents Nos. 1, 20:3, 
Respondent No. 3, Sodawaterwala, alone 


defended the suit. Respondents Nos. 2 (f) 
and (g) alone out of respondents No. 2 mede 
an appearance. They admitted the plaint- 
iff's claim; they also urged that the assign- 
ment in favour of respondent No. 3 was 
collusive and not binding and claimed tkeir 
share of the dividend, but paid no court-iee. 
It was not disputed at the hearing taat 
Tyebali and his brother Abdul Huss2in 
jointly carried on business in the name of 
Abdul Hussein Tyebali. In para. 2 of 
the plaint the present plaintiff alleged that 
after Abdul Hussein's death defendaats 
Nos. 1 and 2 (e) carried on business in he 
same name on behalf of themselves and <he 
other heirs of Abdul Hussein. Defendant 
No. 3 disputed that fact and put the plaint- 
iff to proof Defendants Nos.2 (f) and (g) 
did not deny the allegation. At the hear- 
ing defendant No. 3 admitted that de- 
fendants Nos. | and 2 (e) were partners but 
alleged that minor defendants were only 
entitledto a share in the profits. Relyingon 
Tulsidas v. Gangaram Ghansham Das 11) 
and Radha Kishendas v. Gangabai <2) 
the court held that defendants Nos. 1 and2 
(e) were partners and that the other de- 
fendants had only an interest in the firmin 
respect of their father’s assets remaining 
in the business. 

It may be mentioned that this was aot 
urged by the plaintiff nor by the defend- 
ants, and there was no evidence to show 
that Abdul Hussein left any assets, Fut 
for the reasons which will be mentioced 
hereafter we are of the opinion that tais 


fact does not affect the merits of the 
plaintiff's present appeal. The court, hew- 
ever, held that there was no reason to 


(1) 86 Ind. Oas. 944; A I R 1925 Sind 272; 18SLR 
(2) 103 Ind, Oas, 172; AI R 1927 Sind 218, 
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doubt the plaintiffs evidence: that he had 
a half share in the transaction in suit; 
that he had paid a halfshare of the ear- 
nest money for the purchase ofthe prop- 
erty in suit and that he had received 
Rs. 10,000 as his Aalf-share of the earnest 
money for the resale. The learned Ad- 
ditional Judicial Commissioner, however, 
held that the plaintiff was a partner. The 
question whether the plaintiff was a part- 
ner did not, however, arise from the plead- 
ings and there was no issue on that point. 
In the pleadings the plaintif had alleg- 
ed that he had a half-share in the trans- 
action. Issue No.3 was: “Had the plaint- 
iff a hali-share?” In evidence in two 
passages the plaintiff alleged that he had 
a halfshare and ir another passage in 
cross-examination Fe referred to himself as 
a partner with Tyebali. The defendants 
denied that plaintif had a halfshare. We 
are of opinion that a mere locsely worded 
reference to himself as a partner in a 
transaction would not clothe the plaintiff 
with allthe terms and conditions of a for- 
mal partnership. Even where the parties 
call themselves “partners” in a writing 
embodying the agreement between them, 
this dues not constitute a partnership 
within the meaning of s. 239, Contract Act, 
if thetrue relationship be not that of part- 
nership: Bhaggu Lalv. De Gryther (8) cited 
in Mulla. On the other hand an agree- 
ment purporting tc be something also may 
be one af partnership; for thelaw regards 
the body and substance of the agreement 
and its real character: Mollwo March v. 
Court of Wards (4; and Pouley v. Driver 
(5). The evidence shows that the tians- 
action, the subject of the suit from which 
the present appeal arises, was a single 
transaction. Neither before nor afterwards 
did the plaintiff buy any lend with Tye- 
bali jointly. The period in which the pur- 
chase took placeno doubt give rise to an 
indication that the object of the plaintiff 
and Tyebali in purchasing the land was to 
sellit again ata profit. Butthis circum- 
stance alone would not, in our opinion, 
render the transaction a partnership trans- 
aclion. The presert case seems to us to be 
governed by London Financial As- 
sociation v. Kelk (6): See also Hals- 
bury’s Laws of England, Vol. 22, 
p. 5, paras. 6, 7 and 8; Mulla, pp. 753 

(3) 4 A 74; A W N 18e1, 122. 

a (1872) I A Sup. Vo. 86: 18 WR 334; I0BL R 
312; 9 Moor P O 214; 3 Sar, 168 (P ©). 

(5) (1877) 5 Oh. D 458. 
toon (1884) 26 Oh. D 197; 50 LT 492;53 LJ Oh. 
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and 754. It is to be differentiated from 
the caserelied on by respondent Lo. 3, 
namely In re Hulton, Hulton v. List=r (7) 
in that in this latter case there were rume- 
rous transactions by the parties for the pur- 
chase and sale of lands and an acount 
between the parties. We are of opinion 
that the plaintiff and .Tyebali were not 
partners in the legal sense but were Joint- 
ly interested in the transaction in suit. 
It would follow from this that Tyrebali 
would have no right to assign the gaint- 
iff's rights in the transaction by a deed of 
assignment without the plaintiff's permis- 
sion. The learned Additional Judicial 
Commissioner has found that Tyebali 2lear- 
ly acted fraudulently but that Sodavater- 


wala was not proved to have been aware of 


the fraud practised by Tyebali. His inno- 
cence andhis want of knowledge might’ 
have given him certain equities and night 
conceivably in certain circumstances have 
enabled him to plead an estoppel so far as 
plaintiff was concerned, had he been nisled 
into giving consideration for the assign- 
ment by the actof the plaintiff ir con- 
cealing the transaction he entered into 
with Tyebali. The assignee Sodavater- 
wala however, did not go intothe box; he 
did not allege that he was misled by 
seeing inthe contracts the firm of abdul 
Hussein Tyebali alone mentioned as the 
contracting party, and the evidence shows 
that one of the kabalas was produced by 
the plaintiff himself and plaintif deposed 
tothe fact that the other kabala was n the 
possession of his partner, a broker ramed 
Imdadali, In the circumstances it seems 
to us clear that the plaintiff is entitled to 


his share in the proceeds of the sab to: 


Lanewala notwithstanding the assigrment 
by Tyebali in favour of Sodavater- 
wala. 

It is further contended by the pl_intiff 
that the assignment was a sham and Dogus 
assignment. Reliance is placed on nis in 
the fact that the alleged consideratim was 
merely a book entry; that Tyebali in the 
assignment deed styled himself as poprie- 
tor of the firm of Abdul Hussein, andmade 
no mention of any. other persons sither 
being partners in the firm or entitzed to 
share in its profits. Reliance is fcrther 
placed on the fact that the firm of bdul 
Hussein Tyebali was in monetary dificul- 
ties and that the assignee Sodawaterwala 
was connected with Tyebali, his brother 
Essaji having married a daughter f the 
deceased Abdul -Hussein and T-ebali 

(7) (1890) 62 L T 200, 
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having married Essaji’s daughter. The 
oral and documentary evidence relating to 
the consideration was believed by the learn- 
ed Additional Judicial Commissioner. The 
mere fact that Tyebali made no reference 
to his partners or sharers in the profits did 
not really affect his right in assigning the 
actionable claim for as a managing partner 
he had a right to assign sucha claim: See 
Marchant v. Morton, Down & Co. (8) and 
Fraser v. Fraser (9) and the only remedy 
of the partner or sharers in thefirm of 
Abdul Hussein Tyebali appears to be a 
suit for account against Tyebali. Again 
although Tyebali was in monetary difficul- 
ties there is no evidence to show that any 
creditor: was prejudiced or that any loss 
was occasioned to any creditor. The mere 
fact that the assignee was closely connect- 
ed with Tyebali is not in our opinion suffi- 
cient to indicate that the assignment was. 
bogus orsham. Weare of opinion that so 
far asthe alleged bogus nature of the 
assignment is concerned the plaintiff has 
not succeeded in his contention. He has, 
however, established, in our opinion, that he 
is entitled to the reliefs which he claimed 
apart from this particular allegation. 

He is entitled to a declaration that the 
assignment was not binding on him, that 
heis jointly entitled to the benefit of the 
contract with Lanewala, that his righls are 
in no way affected by the assignment, and 
that he is a half-sharer w.th the firm of 
Abdul Hussein Tyebali. Plaintiff is also 
entitled io a declaration that he is entitl- 
ed to helf the dividend which has keen 
declared or may hereafter be declared and 
a permanent injunction on defendant 
No. 4 directing him not to pay the plaintiff's 
share, present or future dividend to respond- 
ents Nos. 1, 2and 3. Theappeal is ac- 
cordingly allowed. The appellantis grant- 
ed the reliefs mentioned above together 
with costs. 

Havelivala, A. J. C.—I concur. 


N. Appeal allowed. 
© 090) 2EB £2970 L JKBARWESL T 
(9) (1906) 2 K B 245. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 221 of 19-9 
November 8, 1932 

MUKERJI, Acre. O. J., AND BENNET, J. 

Musammat KISHWAR JAHAN BEGAM 
— DEFENDANT —APPELLANT 
Versus 
ZAFAR MUHAMMAD KHAN-—PLAINTIFE 
—RESPONDENT. 

Trusts Act (II of 1882), s. 23 (b)—Mutawali as 
manager of estate—Quasi trustee—Obligations of 
mutawalli— Beneficiary under wakf deed—Suit 
against mutawalli to recover amount—Unreason- 
able delay in payment—Beneficiary'’s right to 
interest. 

- So far as the position of a mutawalli as the marager 

of an estate goes and so far as his duty to make 
certain payments enjoined- by the deed of wak=, he 
stands inthe position of a quasi-trustee and though 
he may not have any personal interest in the prop- 
erty, he has to discharge all the obligations which 
would fall upon a trustee. 

Wherea beneficiary under a wakf deed files a suit 
for recovery of his share of the profits from the prop- 
erty of the mutawalli and the payment is un- 
reasonably delayed, the beneficiary becomes entitled 
to interest on the amount claimed. Jwala Prascd v. 
Hoti Lal (1), Anrudh Kumar v. Lachmi Chanc. (2), 
Kalyan Das v. Maqbul Ahmad (3), Hamira B® v, 
Zubaida Bibi (4), Main & New Brunswick Elect-ical 
Power Co. Ltd. v. Alice M Hartt (5 and Muhammad 
Rustam Ali Khan v. Mushtag Husain (6), ref-rred 


to. 

F.C. A. from a decision of the Sub-Judge, 
Pilibhit, dated December 22, 1928. 

Dr. K. N. Katju and Mr. S. Muhammad 
Husain, for the Appellant. 

Messrs. S. N. Sen and Mukhtar Ahmac, for 
the Respondent. 


3 

Judgment.—This is an appeal by the 
defendant in ihe suit and she raises two 
questions: one of construction of a document 
and the other oflaw. There is a pedizree 
appended to the plaint which explains the 
relationship that exists between the 
parties. It appears that Musammat Bismulla 
Begum, the mother of the defendant, =xe- 
cuted, among other documents, a deec of 
waif by which she sought to confer cersain 
benefits in certain properties on Akntar 
Jahan Begum and after her on some œher 
persons. Wehave lo decide whether the 
plaintiff-respondent is one of those me 
other persons to benefit under the deed of 
wakf, The document is dated September 
24,1926. Ithas not been translated and 
printed but the original document has been 
read out to us and we are of opinion ihat 
the court below was right in its construc- 
tion of the document. The document says 
at two places that on the death of Akhtar 
Jahan Begum her heirs, according to the 
Muhammadan Laws; would be entitled tc the 
profits (from the property) which were being 


RISHWABJAHAN LEGAM V. ZAPAR MUHAMMAD KHAN 


733 

enjoyed by Akhtar Jahan Begum. The 
learned Counsel for the appellant has argued 
that Bismilla Begum really meant to say 
that the lineal descendants of Akhtar Jahan 
Begum would alone enjoy the profits and 
not any other heir under the Muhammadan 
Law. ‘The plaintiff isthe husband ‘of Akhtar 
Jahan Begum and is not therefore a lineal 
descendant of Akhtar Jahan Begum though 
he is one of her legal heirs. 

Some evidence was admitted by the 
court below which was meant to explain 
what was in the mind of Musammat Bismilla 
Begum, Thisoral evidence, in our opinion, 
was inadmissible having regard to the provi- 
sions of s. 91, Evidence Act. Musammat 
-Bismilla Begum lived for several years 
after the execution of the deed of wakf and 
she never sought to rectify it on the ground 
that her intentions were not fully expressed 
by the document. As we have said, we 
hold with the court below that the plaintiti- 
respondent is entitled to a share in the 
profits which wers remarked for Akhtar 
Jahan Begum. Thesecond point is whether 
the respondent has been properly allowed 
interest on his claim by the court below. 
The question of interest is not entirely free 
from difficulty. The learned Subordinate 
Judge heid that the appellant was in the 
position of a lambardar and as interest was 
allowed against a lambarday by the Tenancy 
Ac:, on urinciple, he, the learned Judge, 
was entitled to award interest against the 
defendant. 

“A number of rulings has been cited 
before us and we may refer to some of 
them. In Jwala Prasad v. Hoti Lal 4) a 
Bench of tnis court held that interest could 
be awarded only asa matter of law, andin 
the case cf a contract as damages. What 
the Bench iaid ‘down was that there was no 
arbitrary rule for awarding interest. The 
correctness of this case was doubted in a 
later case, Anrudh Kumar v. Lachmi Chand 
(2), but the decision in that case was 
based on a quasi sontract and the principle 
of law enunciated under s. 73, Contract Act, 
applied. In Kalyan Das ‘v. Maqbul Ahmad 
(3), their Lordships of the Privy Council 
are reported to have stated at the top of p, 
504 :* 

Interest depends on contract,express or implied, 

(1) 79 Ind Uas. 1049; A I R 1924 All. 711; 46 A 625; 
Q2ALI 556. 

(2) 115 ed, Oas. 114; A I R 1928 All, 500; 50 A 
818; 26 A LJ 753. ; 

(3) 46 Ind. Oas. 548; A I R 1918 P O 53; 40 A 497; 
22 O W N &3; 16A Le 693;5 PLW 159; 35 MLJ 
169;28 0 Ld 181;8L W 179; (1918) M W N 535; 
SIM LT 110; 20 Bom. L R 864 (P 0), 

*Page of 40 A, [Bd] 
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or on some rule of law allowing it. Here there is no 
express contract for interest and none can be 
implied, and no circumstances less capable of ~ustify- 
ing the allowance of interest asa matter of law can be 
imagined.” 

In Hamira Bibi v. Zubaida Bibi (4) their 
Lordships of the Privy Council allow2=d to 
a Muhammadan lady who was in posssssion 
of her husband’s estate in lieu of dover, a 
certain amount of interest by “way of 
compensation to her, as she had to manage 
the property and render an account, and 
had refrained from enforcing her rizht of 
dower against the estate. Their Lorcships 
there said that they were allowing imerest 
on “eqtitable grounds.” In a much later 
case, Main and New Brusnwick Elecrical 
Power Co. Ltd., v. Alice M. Hartt (© dis- 
allowing interest which had been al owed 
by the lower Court, their Lordships = the 
Privy Council are reported to have rtated 
at p. 1069* as follows: 

“Tt remains to oonsider whether auy rule of equity 
entitles the plaintiffs to interest ” 


Their Lordships before making this 
statement had examined the lang- 
uage of a certain statute som-what 


similar to our Interest Act, and had come 
to the conclusion that no interest could be 
allowed under thatrule of law. Then their 
Lordships further stated: 

k“In order to invoke a rule of equity it is ne-essary 
in the first instance to establish the’ existenca of a 
-state of circumstances which attracts equitable 
jurisdiction, as for example, the non-performarme of a 
contract of which equity can give specific erfor- 
mance,” , 

Then their Lordships proceeded to 
examine whether the case before them was 
one in which interest could be awardad as 
a matter of equity and their Loréships 
remarked that the suit was based on a 
covenant which was contained in acortract 
which had been fully executed and there 
was no room for exercise of equ-table 
jurisdiction. From these cases, the rule 
laid down by their Lordships seems o be 
this: Where a case, in England, woul fall 
within the Common Law jurisdiction, no 
equitable principles are to be applied in 
awarding or withholding interest, but -vhere 
a case fell within the equitable jurisd ction 
exercised by the Courtof Chancery, =quit- 
able considerations might induce the court 
to allow interest. In the case reported as 

(4) 36 Ind. Oas. 87; A IR 1916 P O 46: 43 CA 294; 
38 A 581: 14 A L J 1055;210 W N 1; 18 Bor. LR 
999; 31 M L J 799;20 M LT505:4 L W 602 (1916) 
2M W N3551; IPL W 57;250 LJ517(P 0). . 

(5) 119 Ind. Cas 615; A IR 1929 P O 185; (1929) 
A LJ 1065; 30 L W 153; Ind. Rul. (1929) P & 319; 
5T M L J 662; (1929) M W N 862 (P O.) 

SVENE UJ an nn 


+ Page of 1929 A L J.—[Ed.] 
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Main New Brunswick Electrical Power 
Co. Ltd. v. Alice M. Hartt (5), there was no 
jurisdiction of the equity court and there 
fore it was held that: no interest could be 
allowed. 

Jf this principle be correct we are ol 
opinion that interest would be allowed in 
this case, ifit were tried in England. It is 
true that their Lordships of the Privy 
Council have held, in Muhammad Rustam 
Ali Khan v. Mushtaq Husain (6), that the 
mutawalli was not a “trustee” and therefore 
had no interest in the property which he 
managed and therefore the deed of trust 
was not required by the law of registration 
to be registered. But so far asthe position 
of a muiawalli as the manager of the estate 
goes and so far as it is his duty to make 
certain paymenis enjoined by ihe deed of 
wakf he, in our opinion, stands in the 
position of a quasi trustee. He may not 
have any personal interest in the property 
but he has to discharge all the obligations 
which would ordinarily fall upon a trustee. 
A suit for accounts in England would lie in 
in the Court of Chancery and that was the 
reason why in Hamira Bibi's case (4) their 
Lordships applied “equitable considerations” 
and awarded interest. If then the case 
before us would fall within the equity 
jurisdiction of the Court in England, interest 
would be allowed on equitable considera- 
tions. Here in India s. 23, Trusts Act, 
would be our guide in deciding whether on 
equitable considerations interest may be 
allowed to the respondent or not. Section 23, 
Trusts Act, lays down that a trustee com- 
mitting a breach of trust is not liable to 
pay interest except in the following cases: 

“. Where the breach consistsin unreasonable delay 
in paying trust money to the beneficiary........ " 

We think that taking s. 23 (b) as our 
guide, we are entitled to hold that interest 
was properly allowed against the appellant 
by the court below. We are not forgetful 
of the fact that the case does not fall within 
the Trusts Act. We have tried to find out 
with the aid of that Act, whether we are 
entitled to award interest on what has been 
termed by their Lordships of the Privy 
Council as “equitable grounds.” The 
result is that the appeal fails and is hereby 
dismissed with costs. 


N. Appeal dismissed. 

(6) 57 Iad. Oas. 329; A I R 1921 PO 105; 47 I A 224; 
42 A 609; 39M L J 263; (1920) M W N 565; 12 L W 
539; 18 A L J 1089; 28M LT 220: 32 O L J 471; 25 
OWN 122; 1 P W R 1921 (PO. 
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Second Civil Appeal No.63 of 1931 
February 6, 1933 
Maonair, J.C. 

BEHARI KALAR—DEFENDANT-- 
APPELLANT 
versus 
MANGLOO BHOYAR AND ANOTHER — 
PLAINTIFFS —RESPONDENTS 
C. P. Tenancy Act(I of 1920), ss. 95, 96—Ten- 


ant deliberately forbearing from uprooting tree— 
Presumption—Trees from such  saplings—Whemer 
belong to tenant—Tamarind and babul trees —Reght 


of tenant. 

If a tenant does not uproot atree standing in his 
field, it does not follow that he planted the tree, 
Where a tenant deliberately forbears to uproot 
saplings which interfere with bis cultivation, he 
must be considered to have taken care (hifazat) of 
them: the saplings when they grow into trees be- 
long tohim. But it is by no means clear that all she 
trees grew from saplings which obstructed cultiva- 
tion Hi iav. Mahomed Sirajudiin Khan (1), reter- 
red to. 

The tamarind is a fruit tree ands 95, OG. P. 
Tenancy Act, gives the tenant right in babul end 
tamarind trees. 


Appeal against the decree and judgment 
of the District Judge, Chhindwara, in Civil 
Appeal No.17 of 1931, dated July 30, 191, 
arising out of Civil Suit No. 38: of 1929in 
the ( ourt of the Sub-J udge, Second Class, Ch- 
hindwara, dated December 10, 1930. 

Mr. M.B Kinkhede with him Mr. N. Z. 
Mohgaonker, for the Appellant. 

Mr. M. R. Bobde, with him Mr. S. Z. 
Manjrekar, for the Respondents. 


Judgment.—The _ plaintiff-respondent 
Mangloo is the absolute occupancy tenart 
of certain fields on which stand a large 
number of trees. The plaint alleged that 
the defendants, who are malguzars of the 
village claimed a right to cut these tress 
and had actually cut down tamarind tress 
and babul branches, removing the latter. 
The plaint asked for a declaration that 
the defendants had no right to any of the 
treesand for damages. The defendans 
claimed to be the exclusive owners of most 
of the trees and also claimed some righ;s 
in the remaining .trees. They allege that 
the trees were of spontaneous growth grown 
without any care or attention on the pact 
of the plaintiff. It has been held that tke 
trees in question were in existence at tke 
time of the settlement of 1892-93. The ad- 
ministration paper prepared at that settla- 
ment has the following entry with respest 
to trees:— : ` 

“Every tenant can plant trees on his land ard 
shall be proprietor of all trees so planted by hin- 
self or his ancestors, When land is transferrs 
the right to the trees on the} land shall pass with 
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Trees of spontaneous growth within holdings belong 
to the malguzar, but he will give permission to the 
cultivator in possession ofthe holding to cut the 
wood for the benefit of tae holding without charge.” 


I note that the custom as recorded is 
vague inone respect: it does not clearly 
state whether trees which are nct planted 
by the tenant but were tended by him 
and are thus notcf spontaneous growth 
belong tc the tenant or tothe malguzar. 
The Wajib-ul-are cf the next settlement’ 
Ex. D-3, supplies this. omission. After 
stating that legislation would determine 
rights of tenants with regard to trees, it 
added:— 


“For the present the trees which have grown after 
the tenancy was taken up and which hare been 
taken care of by the tenant belong tothe tenant.” 


The trial Judge found that the plaintiff 
was entitled to a declaration regarding such 
trees as stocd onthe boundary line of his 
fields and with regard to certain fruit 
trees, but he gave a declaration thai the 
corpus ofthe rest of the trees excepting 
babultrees belonged to the defendants. 

In first appeal the learned District Judge 
heldthat all the trees were planted by the 
tenant or his ancestors. The ground for 
his decision wasthatas the shade of the- 
trees affected crops unfavourably, the 
tenant must have deliberately alowed them 
to remain, and that the landlord had for 
many yeers not asserted any right of 
ownership over the trees. 


In second appeal it is urged that no pre- 
sumption regarding planting was possible 
on these facts. In Hiria v, Muhammad 
Sirajuddin Khan (1), it was held that the 
landlord was the owner of the trees stand- 
ing onthe land of his tenant, and was 
entitled to carry away any part of the 
corpus of any such tree which might be 
severed from the soil. The provisions 
of ss. 95 and 96 of the Tenancy Act indicate 
that this is still the law except with regard 
to the species of treas mentioned in these 
sections. This being the general law it 
was necessary for the plaintiff to prove 
that the custom recarded in the Wajib-ul- 
arz entitled him to cwnership of the trees 
in suit, or thet the law had been changed 
with respect to certaintrees. In my opinion 
the presumption drawn by the learned 
District Judge is not a possible presumption. 
If the tenant didnot uproota tree stand- 
ing in his field, it do3s not follow that he 
planted such a tree. The plaint shows that 


‘the landlord cut down some tamarind trees 


the ` 
not pleaded that a 


three years before he approached 
court and it was 
(1) 4NLR 104, 
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similar action had not occurred in pre- 
vious years. Iam not then bound by the 
finding of fact that the tenant planted all 
the trees. I have therefore, to consider 
whether a proper interpretation of the 
existing wajib-ul-arz gives the tenant a 
right to the trees. 

It seems obvious that the wajib-ul-arz 
does not refer to saplings. A tenani must 
always have had a right to uproot young 
growth, while preparing hisland for crops. 
It is not now disputed that the trees origi- 
mated when the plaintiff's ancestors were 
teriants. If the plaintiff deliberately forbore 
to uproot saplings which interfered with 
his cultivation, he must in my opinion, , be 
considered to have taken care hifazat of 
them: the saplings when they grow into 
trees belong to him. Butitis by no means 
clear that all the trees grew from saplings 
which obstructed cultivation, This was 
never putin issue. It does not appear 
necessary to send back the case for a 
precise statement regarding each of the 
trees, in order to give the plaintiff a 
declaration with regard to particular 
trees: the grant of a declaratory decree 
is discretionary. The defendants cus babul 
and tamarind trees and it is now admitted 
that the tamarind:isi a fruit tree, and s. 95 
of the Tenancy Act gives the tenant right 
in babul and tamarind trees. 

Now that the parties have been enlighten- 
ed as to their rights, they shouldbe able 
to come to agreement regarding the re- 
mainder of the trees. I therefore, restore 
the decree of the first Court in so far as it 
refers to the plaintiff's rights in trees and 
todamages. Costs in the first Court will 
be borne as directed by that court and costs 
in the Appellate Courts will be borne as 
incurred. 

N. Order accordingly. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 168 of 1930 
November 25, 1932 
MoxersiI, Acta. ©. J. AND 
NIAMATULLAH, J. 

RATAN BRAHAI—DeErenDant—APPELLANT 
VETSUS 
Musammat KISHEN DEI- PLAINTIFF 
— RESPONDENT 

Abadi—Raiyat in village abadi—Whether can con- 
struct building on outer ‘salian’ of his house without 
‘geroindar'’s permission, 

A raiyatin an abadi is not entitled, as a matter 
of right, and-without the consent of the zemindar, 
to build on what wasthe ratyat's outer ‘sahkan' of 


RATAN BRAHAT V. KISHEN Dit 


146 10 
his house. Padarath Tewari v. Baz Singh (2), 
tinguished. 

¿Oase law discussed | 

Per Niamat Uliah, J.—No general rule can be laid 
down as regardsa ratyat's right, tobuild on land, 
not within the enclosed portion of the house, which 
is generally called ‘sahan and runt’, which may ap- 
pertain to his residential house. The question whe- 
ther he has aright to build on any land appertain- 
ing to his house is one of fact to be determined on 
proof of the terms of the license, by direct evidence 
or by inference from the conduct of the parties and 
the use to which the land has been put. 


S. C. A. from a decision of the Additional 
Sub-Judge, Basti, dated December 19, 1929. 
i Mr. Shiva Prasad Sinha, for the Appel- 
ant. 

Mr. L. M. Roy, for the Respondent. 


Mukerji, Actg.C.J.— This second appeal 
raises an important point of law, and there 
is unfortunately no case decided by a 
Bench of this court which may be direct- 
ly to the point. The point raised is whe- 
ther a raiyat in a village abadi in this 
part of the country has a right to const- 
ruct a building on land which he was us- 
ing as an outer “sahan” appurtenant to 
his house. The plaintiff, who is a zemin- 
dar, came with the allegation thatthe de- 
fendant had constructed a building with- 
out her consent, and sought the ejectment 
of the tenant from the land and demoli- 
tion of the building. ‘The learned Judge 
of the Appellate Court found that a part 
of the building was old, that the rest was 
new and that the new portion had been 
erected on waat had been the defendant's 
“sahan” or court-yard, outside the house. 
On this finding he decreed the suit. In 
this court it has been contended that a 
raiyat is entitled to build on the open 
space which he enjoys as his court-yard 
appurtenant to his house. 

Before we examine such authorities as 
may be on the point, let us consider the 
situation from the legal point of view. A rai- 
yat holdseither under a lease or undera. li- 
cense. If there is a lease and if a lease contains 
a term entitling the raiyat to build on any 
land that may be in his possession, the 
terms have to be proved. Inthis case no 
such lease has been pleaded and no term 
like those have been established. In the 
absence of the lease we can regard a 
raiyat only as a license, who has been allow- 
ed, with the implied consent of the zemin- 
dar, to build on the zemindar’s land. This 
further implies that the license that was 
granted to the “raiyat? was a permission 
‘to use the-land in his occupation in the 
way in which he has been allowed to usa 


dis- 


it. In other words, where there is a house 
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existing on a pdrtion of the land, it will 
be presumed that he was-allowed to build 
on that portion of the land: and where 
the land is vacant, it will be presumed 
that he was allowed to occupy that land 
as his couri-yard, without any building 
thereon. I am not aware of any third me- 
thod of a raiyat in a village abadi holding 
land. If this be the right- view of the 
position of raiyat, he cannot certainly build 
on what was his outer “sahan.” 

Coming to authorities, it has been held 
by a Bench of this court that a tenant 
can dig a well in his court-yard: Maha- 
deo Raiv.Jan Muhammad (1). This casa 
does not establish the proposition for which 
the appellant contends that he can build 
on the land. A well usually occupies a 
very small portion of land, and further iż 
is necessary for supply of the essential neces- 
sity for life, water. The very existence of 
man depends on a supply of water, and 
there cannot be any difficulty in implying 
that the contract or license under which 
the raiyat holds included the right to con- 
struct a well. If a man hasto liveon & 
piece of land, he may do all that is necessary 
for the purpose. We have got afew other 
cases decided by tingle Judges of this court: 
but most of them may be distinguished. 
In one case Padarath Tewari v. Baz Singh 
29 Ind. Cas. 264(2), it was found that a piece 
of land was being used for making jaggery 
and there was already some sort of shed 
over the place, It was presumed that the 
land had been given for the purpose for 
which it was being used and that the te- 
nant could build a house on that land for 
‘the same purpose for which the land had 
been used. This case is, in my opinion, 
distinguishable. The license was already 
there to use the land in a particular way. 
There cannot exist any sugarcane press 
and cattle trough or cattle shed without 
the zemindar’s permission. That permis- 
sion might be taken, in a particular case, 
as implying further permission to erect a 
more substantial building -than a mere 
thatch. In Ram Pratap Singh v. Lal Baha- 
dur Singh (3), which.was again‘decided by 
a Single Judge, the head-note runs as 


follows : i 

“A raiyat ina village is entitled to put the sahan 
of his house to such use as suits his convenience, 
provided that by doing so he does not in any 
way adversely affect the, proprietary rights of the ze- 
mindar.” i 


(1) 85 Ind, Oas. 1; A I R 1925 All:341; 47 A 54l; 
23 Á L J231; L R6 A 211 Rev. gee bil 
(2) 29 Ind. Cas. 204, 
(3) 100 Ind. Cas. 597; A I R 1997 All, 330. 
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The queliications qtcted above, . under. 
which a raiyat may construct a building 
on a portion of land occupied by him are 
sufficient to show that the “raiyat” has no 
right to do with the land what he pleas- 
es. The constructions in this case were a 
stable, a pigeon house and: a cattle trough. 
If this case may be taken as going be- 
yond the position which- I have taken un- 
der the general principles of law, I have 
to respectfully dissent from this case, I 
can point out that in this country nobody . 
can live in a house without having some 
land in front of his house for the purpos- 
es of using it asa “sahan.” We find that. 
in cities people have to- put their “char-. 
pais” or cots on the streets in order to 
have a little breath of fresh air. If a 
raiyat be entitled, as a matter of right,. 
to build upon his “sahan” he would re- 
quire a*portion of land beyond this build- . 
ing, for use as a piece of open “sahan,” 
and he would naturally have to trespass 
on. his zemmdar’s lanl, unless he is able 
to get that land by the consent of the ze- 
mindar. It is therefore to the interest of 
the zemindar to see that the “sahan” land, 
which was granted to the raiyai for use 
as open and vacant land is not utilized 
permanently, by being built upon. The 
third case that was cited before us is that of 
Farhatullah v. Muhammad (4) This is 
again a decision bya learned Single Judge 
and perhaps goes a little too far. I have 
already noticed the ceseof Mahadeo Rai v. 
Jan Muhammad (1), where it, was held 
that a tenent was entitled to sink a well 
in his court-yard. : 
Having regard to all the circumstances 
of the case I am of opinion that the appel- 
lant wasnoi entitled, as a matter of right, 
and without the consent of the zenindar, 
the plaintiff; to build on what was thé 
raiyat’s outer sahan of his house. A ques- 
tion of limitation was also raised in the 
course of hearing: but we could not allow 
it to_be raised, because sufficient material 
did not exist on the record. The argument 
was that Art. 32, Limitation Act, applied; 
but to apply Art. 32 we have to find out. 
when the pluintiff became aware of the ex- 


-istence of the perverted use of the land. 


As to that there was no allegation and 
there was no finding. The defendant has 
not shown tkat the plaintiff was aware of 
the construction more than two years be- 
fore the institution of the suit. All that 
the plaintiff stated in the plaint was the 


“date of the construction, which need noh 


(4)_A I B 1980 All, 99 
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necessarily coincide with the date of her 
knowledge of the factum of construction. 
In the result I would dismiss the appeal 
with costs. ; 

Njamatullah, J.—I agree entirely with 
what has been said by my learned bro- 
ther on the main issue arising in the case. 
I would add afew remarks of my own to 
emphasize the point whether as a general 
rule a raiyat in a village is entitled to 
make constructions on what is popularly 
called “sahan darwaza.” 

The land in question in this case is an 
open space lying to the north of the de- 
fendant’s house. To the east of that land 
is the defendant’s cattle shed. The new 
constructionis on the northern boundary of 
the open space of land above referred to. 
The defendant does not claim to be more 
than a raiyat, that isa licensee. There is 
no evidence of terms of the grant of li- 
cense under which he became entitled to 
construct his house or to occupy the land in 
front of his house. We must therefore infer 
the conditions on which he was allowed to 
occupy the site of his house and the land 
in dispute fòm the ‘conduct of the par- 
ties and the user of the land. So far as 
the site of the house is concerned, there 
can be no doubt that the license extended 
to the defendant a right to build on any 
portion of it. As regards the open space 
in front of his house, the defendant has 
merely used it as a court-yard, The 
fact that he has got a cattle’ shed to the 
east of it does not give rise to the in- 
ference that the open space in question is 
an integral part thereof. 

There is no justification for the assump- 
tion that the court-yard was not in the 
occupation of the defendant under a license 
of a different character from that under 
which he constructed his residential house. 
Tt is at least possible that the landlord al- 
_ Jowed him to make constructions on the 
site of his house and allowed the open 
space to be merely used as a’ court-yard. 
The defendant may be in occupation of the 
site of the house and of the sahan under 
two different licenses. 

It is likewise possible that the license 
in respect of the latter may be only im- 
lied in the acquiescence of the landlord. If 
the defendant claims a right to make con- 
structions on the court-yard, he must ad- 
duce evidence to establish that permission 
to build extended not only to the site of 
the house but to the open space in ques- 
tion, The mere fact that he is in posses- 
gion of both does not justify the infer. 
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ence that seems to have been made in 
some of the reported cases to which my 
learned brother has referred, namely, that 
he is entitled to make constructions on every 
portion of the land which is in his occupa- 
tion. If the terms of the grant have to be 
inferred from the user of the landin dis- 
pute, there isnothing in the circumstances 
of this case which can justify the infe- 
rence that the defendant is entitled to con- 
struct on any portion of the court-yard in 
his possession. Jam clearly of opinion that 
no general rule can be laid down as re- 
gards a raiyat's right to build on land, 
not within the enclosed portion of the house, 
which is generally called “sahan andruni,” 
which may appertain to his residential house. - 
The question whether he has a right to 
build on any land appertaining to his 


“house is one of fact to be determined on 


proof of the terms of the license by direct 
evidence or by inference from the conduct 
of the parties and the use to which the 
land has been put. For these reasons I 
concur in the order dismissing the appeal 
with costs. 

Ne $ Appeal dismissed. 


RANGOON HIGH COURT 
First Civil Appeal No. 173 of 1932 
June 13, 1933 i 
PAGE, C. J., AND Das J., : 
U SAN BWIN AND ANOTHER -- APPELLANTS 
versus 
U MAUNG GALE- RESPONDENT 

Burma Co-operative Societies Act(VI of 1927), s. 
49— Co-operative Society in liquidation— Persons enti- 
tled to prosecute claims against society. 

Persons other than members or past members are 
not entitled to prosecute claims against a Co-opera- 
tive įSociety in liquidation in the} Civil Courts. 
Olaims of strangers and members against a Co-opera- 
tive Scciety in liquiaation are alike subject to the 


‘uncovenanted mercies’ of the liquidator. 


F. ©. A, from the decree of High Court 
Rangoon, dated November 18, 1932. 

Mr. L. C. Robertson, for the Appellants. 

Mr. Maung Kyaw, for the Respondent. 

Page,C.J.—Inthis suit the plaintiffs, 
as trustees of the “Myaung War Loan 
Fund,” seek a declaration that they are 
entitled to recover a sum of Rs. 45,582-9-10 
which they allege ` was deposited by them 
in current account with the Burma Urban 
Co-operative Bank, Limited. The Bank 
isin liquidation, and the liquidator of the 
Bank is impleaded as defendant in the 
suit. The defendant pleaded inter alia 
that the suit was barred bys. 49, Burma 
Co-operative Societies Act, 1927 (VI of 1927). 
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The learned trial Judge, Shaw, J., held the 
plea good and dismissed the suit with costs. 
The question that falls for determination is 
whether the court had jurisdiction to enter- 
tain the suit. Section 49 of the Act runs as 
follows:— 

“Save insofaras is hereinbefore expressly pro- 
vided no Civil Court shailhave any jurisdiction in 
respect of any matter connected with the dissolution 
or winding up ofa Qo-operative Society under this 


It is common ground that in the pre- 
ceding sections of the Act there is no 
express provision authorizing the cours 
toentertain or determine a suit of this 
nature against a Co-operative Society in 
liquidation. Jt is contended, however, 
that although s. 49 of the Act abrogates 
the jurisdiction which otherwise the court 
would possess to entertain claims against 
a Co-operative Society in liquidation by 
members or past members of the society or 
their legal representatives ; claims against 
the society preferred by strangers aie not 
within the ambit of s. 49. It is urged that 
inasmuch as the liquidator. is authorized : 


“To institute and defend suits andother legal pro- 
ceedings on behalf of the society.” 

[s. 47 (2) (a)J and 

“to institute or defend such suits in the Ovil 
Gourt having local jurisdiction and such other legal 
proceedings against persons other than members, 
past members or nominees, heirs and legal repre- 
sentatives of deceased members as may be necessary 
for the purpose of-recovering debts and of recovering 
orretaining possession of other properties to which 
the society is entitled (R. 22).” 


_ These provisions connote that persons 
other than members or past members 
are entitled to prosecute claims 


against a Co-operative Society in liquida- 
tion in Civil Vourts. In my opinion, this 
contention cannot be sustained. Because 
the liquidator is authorized to defend suits 
or other proceedings brought against the 
Co-operative Society it does not follow that 
such suits are maintainable, or that the 
court has -jurisdiction to hear or determine 
them. Even where a suit doesnot lie the 
defendant must be at liberty to defend the 
suit, although it may be that his only 
defence is a plea to the jurisdiction. I 
am unableto discover any legal ground 
upon which it could be held that the 
present suit does not fall with in the ambit 
ofs.49. InU Kyan‘v.S, V.K. V. Chettiar 
Firm (1), Heald, J., held.— 

“Section 47 (2) gives the liquidator power to 
investigate allclaims against a society which is 
inliquidation and s 49 says that no Civil Court 
shall have any jurisdiction in respect of any matter 
connected with the dissolution or winding up -of 

(1) 180 Ind. Gas, 368; A I R1931 Rang §5; 8 R 
685; Ind. Rul, (1981) Rang. 119, 
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a Co-operati-e Society. I appears therefore, that 
in respect o: claims against a society- which is in 
liquidation tl= jurisdction of the civil Courts is barréd 
and the matter is left to the decision of the licuidator 
go that persors desiring to enforce claims against 
the Society must apply to the liquidator and not 
to the Civil Court.” 

It follors that the claims of strangers 
and members against a Co-operative Soci- 
ety in liqu dation, as Ormiston, J., observed 
(Civil RevSion No. 199 of 1928) are alike 
subject to “the uncovenanted mercies” of 
the liquidstcr. Non-members who kave 
deposited money with a Co-operative Society 
which goes nto liquidation may perhaps 
lament ths predicament in which they 
find themselves, but those who lend maney 
to persons a institutions under disability 
have only themselves to blame if they 
did not diseover the risk that they were 
incurring Lefore they lent their money. 
For these reasons the appeal fails, and is 
dismissed with costs. . 

Das, J.— agree. 

N. Appeal dismissed. 
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PRIVY COUNCIL. 
Appeal tom the Bombay High Court 
October 9, 1933. 

LORD ATKIN, LOBD TOMLIN AND 
Logp WRIcaT. 
FLORRIE EDRIDGE AND OTHERS — 
APPELLANTS 

VETSUS 


RUSTOMJ. DHANJIBHOY SETHNA~— 


RESPONDENT. 

Contract Act CX of 1872), ss 51, 52 and 53—Contraet 
— Reciprocal promises —No order fixed asto perjorm- 
ance—Nature cf transaction, whether to be considered 
—Wrongful resudiation —Remedy of the parties— 
“Brutum fulm:n'—Subseguent conduct of parties— 
Whether relevart for construing , language of cen- 
tract , 

The respondert purchased debentures ‘in a limitad 
company on recommendation ofthe appellants. The 
venture having failed, the respondent instituted a 
debenture-holde-s’ action in the Chancery Division of 
High Oourt of dtatice in London ; and a Receiver was 
appointed. Durng the pendency of the action, the 
appellants sent e letter to the agent of the respondent 
that appellants would pay the invested money to 
the respondent if he would pay the cost in coa- 
nection with theappointment of Keceiver, Receiver's 
costs, and writs letters to his Solicitors and the 
Receiver that the affairs of the company were satis- 
factory. After exchange of many letters, the ap- 
pellants finding “hat they arrived at no concluded 
bargain, withdre7 their, offer in the letter. The rea- 

ondent, howeve, neither paid the costs nor wrots 


Tetters to the Sol citor or Receiver, Meanwhile order 


directing propor-ionate distribution of shares was 
passed in the debtenture-holder’s action. Funds wers 
far from sufficient to satisty the debentures. Ths 
respondent, therefore, brought a suig olajming tha 
amount invested; 


lowing terms :— 


“Dear Dinshaw, 


: ‘Held, that the case .fell within s. 52, Coréract Act 
ahd that the: language of the agreement ended to 
‘the conclusion that appellants were- not bound to pay 
the agreed sum unless and until the respordent had 
‘previously paid.the costs and written toe letters 
and the reciprocal promises contained in he agree- 
ment could not beregarded as inherently zapable of 
Simultaneous performance within the term. of 8. 51. 
The respondent's right to claim the money was 
dependent on and postponed to his performing what 
he on his part had promised, with the ccnsequence 
that when he-launched his claim, his Course of action 
.was not complete and his claim muston t_is ground 
fail. [p. 741, col. 2; p. 742, col. 2] 

Held also, that the subsequent condet of ap- 
pellants was irrelevant for the purpose of 2onstruing 
“the agreement ; the construction must derend on the 
intention of the parties whén it was made, which is 
to be ascertained from the terms, read in the light of 
the facts known to both parties when it wss conclud- 
ed, that is, from what is expressed or from what “the 
nature of the transaction requires" in the words of 
s. 52, Contract Act. [p 743, col. 1] 

Wrongful repudiation by one party camot, except 
by the election of the other party soto reat it, put 
anend to an obligation; if the other -party still 
insists on performance of the contract the repudiation 
is what is called “brutum fulmen”, thatis the parties 
are left with their rights and liabilities as before. 
A wronglul repudiation of a contract by one party 
does not of itself absolve the other party if he sues 
on the contract from establishing his rigIt to recover 
by proving performance by him of condfions prece- 
dent {p. 742, col. 2,p 743, col, 21 

Messrs. D., N. Pritt,. K. C. ard Phillip 
Vos, for the Appellant:. —, , 

Mr. Wilfred Greene, K. Cand Sr Thor as 
Strangman, for the Respondent. 

Lord Wright.--This appeal -rises out 
of a contract between the respcndent and 
Richard Tilden Smith (since deceased, the 
present appellants added during the litiga- 
tion as being representatives of ais estate): 


_ this contract is contained in a letter dated 
. January 


7, 1926, signed >y Tilden 
Smith and addressed to an agent for the 
respondent and duly accepted or behalf of 
the respondent. The letter was in the fol- 


“Bombay House, Fort, 
Bombay, January 7, 1926. 


Re. R. D Sethna’s Matter. If Sethaa will pay 


` costs in connection with the appoin-ment of the 
. Receiver and the Receiver’s costa and give credit 


of any. distribution he may receive ñ^ respect -of 
Receiver’s distribution and write letters to his 
Solicitor and to the Receiver to the effect that he 
is satisfied that the affairs of the zompany have 
been properly conducted, I will psy him the sum 


` of £5,000 invested by him in Ilfold-Herds Limited 


Jess such credit. 
Yours cineerely, 
(Sd) R. Tilda Smith, 

The circumstances under which this 
contract was.made were that he respond- 
ent had in 1921 invested £7,000 in de- 
bentures in Ifold Herds Ltd, a limited 


company incorporated and registered in 
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England. These debentures were part of 
an issue of £40,000 the residue being taken 
by two companies which werethe nominees 
of Tilden Smith, who had also put a large 
sum of money into the company as a share- 
holder and whose evidence was that his 
total interest. amounted to a very large 
sum. It was on his introduction that the 
respondent took the debentures which he 
did in the sum of £5,000. The venture 
having proved a failure, on March 28, 1925, 
the respondent instituted a debenture 
holders’ action against the company in 
the Chancery Division of the High Comt 
of Justice in London, claiming the usual 
relief including accounts and the appoint- 
ment of a Receiver. By an order in the 
action dated April 30, 1925,a Mr. Page 
was appointed Receiver and the usual 
directions were given. During these pro- 
ceedings the respondent made various 
allegations adverse to Tilden Smith in 
regard to his participation in the affairs 
of the company: it was also intimated by 
his solicitors that an investigation should 
or might be held into the management of 
the company. There is now no suggestion 
that there was any ground for complaint 
against Tilden Smith, who was the principal: 
sufferer by the failure of the company. 
It. was in this state of things and during 
the course of the debenture holders’ action 
that the contract in question was made. 
Subsequently to (the agreement . various 
letters were exchanged between the parties 
and their solicitors: in particular Tilden 
Smith asserted that no concluded bargain 
had -been made and claimed to withdraw 
what he called his offer. There were also 
disputes as to the exact sums which were 
referred to in the contract under the terms 


“eash in connection with the Receiver 
and the Receiver’s costs”: in any 
case the respondent did not accept 
asa final: repudiation Tilden 


Smith’s assertion that there was no contract 
binding on him and on that ground claim 
to treat the contract as terminated . save 
as founding a claim in damages as -no 
doubt be might have done. The respond- 
ent did not, however, pay any costs tothe 
Receiver nor did he write letters to his 
solicitor orto the Receiver to the effect 
that he was satisfied that the affairs of 
the company had been properly conducted 
orany such letters. | 

Meantime, in January, 1927, an order 
was made in the Receivership action dis- 
charging the Receiver, approving the final 
ccount and ordering the distribution of 


1983 


the net balance of the funds in court 
among the debenture-holders in their due 
proportions. These funds were far from 
sufficient to satisfy the debentures. Further 
correspondence between the respondents 
solicitors and Tilden Smith took plac 
until in December, 1927, the respondert 
issued his writ in the present action 
claiming £3,508 5s. 9d. as being money 
due under the contract; the sum was 
arrived at by deducting from £5,000 the 
sum of £710 ès. 2d as being ths 
respondent’s taxed costs ofthe debenture 
holders’ action, and £781 9s. 6d. as tke 
amount receivable by the respondent es 
his share on apportionment in the above 
action. It is not now contended that these 
deductions represent correctly the sums 
described in ‘the contract as “costs in 
connection with the appointment of the 
Receiver and the Receiver'’s costs,” or thet 
on account being taken in accordance wita 
contract the sum to be credited by ths 
respondent as his share of the distribution 
by the Receiver was as stated in the claim, 
but it is not necessary in this judgmert 
to examine further these figures. The plaint 
did not include any claim for damages 
either primarily or in the alternative; % 
alleged that the respondent had substantia: 
ly carried out his part of the agreement 
and had been throughout ready and willing 
to write the letters required of him bz 
the ierms of the agreement. It also ses 
out the assertions of Tilden Smith thas 
there was no agreement, but did not allege 
that such assertions had been accepted by 
the respondent on a final repudiation br 
Tilden Smith so as to terminate the con- 
tract; on the contrary it claimed in terms 
that Tilden Smith was:bound under the 
agreement to pay the sum claimed. 

Tilden Smith, by his written statement. 
while denying the agreement, alternatively 
alleged that the respondent had failed 
to perform his part thereof, in particular 
in regard to writing the letters to the 
solicitors and the Receiver, and paying 
the costs in connection with the appoint- 
ment of the Receiver. The action was 
tried by Kemp, J., who held that the agree- 
ment was not one in which reciprocal pro- 
mises were to be simultaneously perform- 
ed within the meaning of s. 51 of the 
Indian Contract Act. He held that the 
respondent not having written the letters 
referred to in the agreement and not hav- 
ing performed a substantial and important 
part of it, could not say that anything in 


Tilden Smith’s ‘subsequent conduct excus- . 
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ed him from performance. and therefore 
could not recover in the action which the 
learned Judge accordingly dismissed, ~ 
On appeal Beaumont, C.J., and Rang- 
nekar J., reversed this judgment, taking 
the view that the respondent could not be 
expected to write letters. to his solicitor 
and to the Receiver, withdrawing imputa- 
tions, till he got the payment Tilden Smith. 
was to make ; they held that the letter to, 
the Receiver could still be written notwith- 
standing that he had been discharged, in 
the sense that it could still be written 
to the Mr. Page who had been Receiver., 
It was enough, they held, that the respond- 
ent had always been ready and willing 
to write ths letters. Asto payment of the 
costs, ib was in their judgment merely a 
matter of account, to determine the proper 
deduction io be made from £5,000; they 
accordingly allowed the appeal and gave 
judgment for the respondent “subject to 
the respondent writing the letters” for the 
sum of £5,000 less the dividend which he 
would havs received in the debenture- 
holders’ action on the footing that he had 
paid his own costs and the cost or the ap- 
pointment of the Receiver and the remun- 
eration of the Receiver. What that amount 
should be the court requested the parties 
to agree, as in fact they did, for purposes 
of the judgment. Rangnekar, J., was of 
opinion that even if the payment of costs 
and writing of the letters were conditions 
precedent, Tilden Smith -by repudiating 
the contract had prevented the respondent 
from carrying out his part, -but the learned 
Judge does not point out that in such case 
the claim must have been not in debt, 
but for damages in accordance with s. 53 
of the Indian Contract Act. 4 
From this judgment the appellants have 
appealed to His Majesty in Council. 
that the 


Their Lordships are of opinion 
primary question to be determined on the 
appealis whether or not the terms of the 
agreement es to payment of costs and. 
writing of the letters constitute what are 
often called conditions precedent, that is 
promises which must be performed by the 
respondent before he can claim payment 
of the money under the agreement. That 
question can only be determined by constru+ 
ing the actual language used, considered, 
in connection with the facts of the case 
as in contemplation of the parties. The 
question is whether the case falls within 
s. 52 of the Indian Contract Act, which ig 
in the following terms, “Where the order. 
in which reciprocal-promises are to be pers 
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formed is expressly fixed by the contract 
they shall be performed in that order: and 
where the order is not expressly fixed by 
the contract they shall be performed in 
that order which the nature of the transac- 
tion requires.” . The language of the agree- 
ment in the present case, merely as 
language, tends to the conclusicn that 
Tilden Smith was not bound to pay the 
agreed sum unless and until the respondent 
had previously paid the costs and written 
the letters. But the precise language need 
not be stressed, because the same conclu- 
sion, in their Lordships’ opinion, follows 
more clearly from what “the nature of ‘the 
transaction requires.” At the time when 
the agreement was made the debenture 
holders’ action was on foot: the respondent 
by his solicitors was threatening legal 
proceedings against Tilden Smith and the 
Receiver was being asked to consider the 
holding of an investigation into the manage- 
ment of the company, in which Tilden 
Smith was personally involved, From the 
nature of things tbe letter which he 
stipulated should be written to the Re- 
ceiver, must necessarily have been intend- 
ed to be written before the debenture 
holders’ action was completed: equally 
the importance to Tilden Smith of the let- 
ter to be written to the responden='s solici- 
tors was to relieve him of the threat then 
being made of legal proceedings. So far 
as the question of the costs of the Eeceiver- 
ship was concerned, these also must have 
been intended to be actually paid by the 
respondent in the course of the action, so 
as to relieve pro tanto the accounts of the 
Company of these charges: that payment 
would, though perhaps not to a large extent, 
help to determine the amount coming to the 
respondent “in respect of the Eeceiver's 
distribuiion.” . Their Lordships cannot 
resist the conélusion that the respondent's 
right to claim the money was dependent on 
and postponed to his perfotming what he 
on his part had promised, with tne conse- 
quence that when he launched his claim 
his course of action was not complete and 
his claim must on this ground fail, as 
Kemp, J., held in fact the respondent had 
paid nothing at all in regard to costs and 
had taken no steps to write the letters at 
any material time or at all. The agree- 
ment did not as their Lordships construe it, 
merely involve a conventional calculation 
when the debenture-holders’ action was 
ended, but the credit to be allowed by the 
respondent forhis share in the distribution 
was a credit which could only be ascer- 
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tained onthe basis of the stipulated pays 
men's being made by the respondent to 
the Receiver. Their Lordships are further 
of opinion that quite apart from their con- 
clusion that the timeous writing of the 
letters was a condition precedent, the form 
of order adopted by the Appellate Judges 
making their judgment “subject to the res- 
pondent writing letters” is not one which is 
proper in an action for a purely money 
claim. Inthe result when the true nature 
of the transaction is considered, their Lord- 
ships cannot regard the reciprocal promises 
contained in the agreement as inherently 
capable of simultaneous performance within 
the terms of s,51 of the Indian Contract 
Act. 

It was strongly urged that the subse- 
quent conduct of Tilden Smith up to the 
termination of the debenture holders’ action 
amounted to awaiver of his right to insist 
on the performance by the respondents as 
acondition precedent. The word “waiver” 
is at times used loosely and with varying 
signification, but in this context what is 
meant by waiver is that by words or con- 
duct Tilden Smith created or accepted the 
position that he would be content to pay the 
money even though the letters were not 
written andthe costs paid in the order of 
priority which the agieement required, so 
that he could no longer claim that he was 
not bound to pay unless and until the 
stipulated payments were made and the 
letters written by the respondent. In ihe 
first place, however, it may be noted that no 
waiver was pleaded by the respondent and 
no issue was directed on waiver, but waiver 
depends on evidence of fact and is not an 
issue which their Lordships could properly 
deal with, unless Tilden Smith had been 
afforded an opportunity of giving such 
evidence as he thought proper. But apart 
from that objection, their Lordships after 
considering all the evidence and documents 
in the case, cannot discover anything 
which would justify a finding that Tilden 
Smith had waived his rights under the 
agreement. No such effect can be given to 
his repudiation of the agreement, that is to 
say to his claim that there was no agreement 
binding him. The respondent might have 
accepted that as a final repudiation and 
thus treated ihe contract as determined and 
brought a claim for damages under s. 53. 
He did not do so. Buta wrongful repudia- 
tion by one party cannot, except by the 
election of the other pariy so to treat it, put 
an end to an obligation, if the other party 
still insists on performance-of the contract, 
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the repudiation is what is called “brutum 
` fulmen”, that is the parties are left with 
their rights and liabilities as before. A 
wrongful repudiation of a contract by ore 
party does not of itself absolve the other 
party if he sues on the contract from estab- 
lishing his right to recover by proving per- 
formance by him of conditions precedens. 
Inthe present case, the respondert when be 
sued on the contract, was still as muca 
bound as ever to show that he had fulfilled 
all the conditions binding on him before ha 
could exact performance from Tilden 
Smith . - 

Finally their Lordships observe that tha 
subsequent conduct of Tilden Smith is 
irrelevant for the purpose of construing the 
agreement : the construction must depenc 
on the intention of the parties when i: 
was made, which is to be ascertained from 
its terms, read in the light of the facte 
known to both parties when if was con- 
cluded, that is from whatis expressed ot 
from what “the nature of the transaction 
requires,” in the words ofs. 52. 

In the result their Lordships hold that 
the appeal should be allowed and the 
judgment of the Appellate Court set aside 
andthe judgment of Kemp, J., restored : 
the respondent will pay the appellante 
their costs of this appeal and their costs in 
the courts below. 

They will humbly so advise His Majesty. 

VN. Appeal allowed. - 

Solicitors for the Appellant:—Messrs. 
Birkbeck Julius Edwards & Co, | 

Solicitors for the Respondent :—Messrs. 
Peacock & Goddard. 
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PRIVY COUNCIL 
Appeal from the Rangoon High Court 
October 16, 1933 
LorD BLANESBURGH, LORD THANKERTON AND 
SIR Joan WaALLIS 
HARRY POPE—APPELLANT 
versus 
Tue OFFICIAL ASSIGNEE oF 
RANGOON — RESPONDENT 

Presidency Towns Insolvency Act (III of 1909), 
s. 55—Transfer challenged as not in good faith and 
for valuable consideration—Burden of proo f—B 
financing A's business by guarantee at bank—Bank 
calling on B to liquidate overdraft as guarantar— 
Sale deed by A in favour of B—B liquidating over- 
draft—Transfer, validity of. 

Where a deed of sale is impeached as not beinga 
transfer in good faith and for valuable consideration 
within the meaning of s, 54, Presidency Towns In- 
solvency Act, it is for the Official Assignee who 
challenges it to establish the contrary in order to 
succeed in his application. Oficial Receiverv PL, K. 
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M. R.M. Chestyar Firm (1), applied. 

A who was carrying on a business was financed by 
meansofan overdraft of Rs 25,000 permitted by 
her bank on the guarantee of B who deposited the 
title deeds of his house with the bank and a pro- 
missory note for Re. 25,000 signed by himself and A. 
When the bank called on B as guarantor to 
liquidate the-overdraft, B obtained a deed of sale 
from Aand liquidated the overdraft by payment of 
asum less then the guaranteed amount. Four days 
after signing the deed of sale, A left for her home 
where she told B that she hoped to realise Rs. 35,000 
from her father's estate and B thereafter carried on 
the business zo realise the stock. A was adjudicated 
insolvent and the Official Assignee applied to have 
the sale-deed declared void : 

Held, that there was no evidence that B knew, 
when he took the deed of sale, that A was in- 
solvent and that the transaction was a real one. 

139 Ind. Oas. 273, reverssad. i 

Appeal against the judgment of Page, 
O. J. and Mra Bu of thə Rangoon High Court 
dated March 8, 1932, reported as 139 Ind. 


Cas. 273. 

Messrs. T. F, Me Donnell and Hubert Hull, 
for the Appellant. 

Lord Thankerton.—This is an appeal 
from a judgment and decree of the High, 
Court of Judicature at Rangoon dated 
March 8, 1932, whereby the court, in 
exercise of its appellate jurisdiction, set 
aside an order dated December 14, 1931, 
made in exarcise of its original jurisdic- 
tion, and declared that the deed of sale 
hereinafter referred to was void as against 
the respondent. The respondent did not 
appear in the appeal. 

The deed of sale in question was dated 
February 27, 1931, and was made between 


Mrs. Edith Young, who carried on business 


as a milliner and dressmaker at 15, Phayre 
Street, Rangoon, and the appellant; 'Mrs. 
Young thereby assignad to the appellant 
the stock-in-trade then lying in her shop 
and all her book debts then due and 
owing, in consideration of the payment 
by the appellant to her bank of the sum 
of Rs. 20,229, being tae amount of her 
overdraft with the bank. The appellant 
had guaranteed Mrs. Young's overdraft with 
her bank up to the sum of Rs. 25,000 and 
the bank were pressing the appellant ‘for 
payment. On June 16, 1931, Mrs. Young 
was adjudicated an insclvent. 

On July 7, 1931, the respondent, as the 
assignee in insolvency of Mrs. Young 8 estate, 
made the application, out of which the- 
present appeal arises, to have the deed cf 
sale declared void as egainst the respond- 
ent, in respect of the provisions of 
gs. 55 and 356 of the Presidency Towns 
Insolvency Act, 1909. The respondent’s | 
contentions, however, have been confined 
to s, 55, and it is unnecessary to refer. 


744 
‘to-s. 56, 
lows :— l 

55. Any transfer of property, not being 2 transfer 
made before and in consideration of mariage, or 
made in favour of a purchsser or incumbrancer in 
good faith and for valuable consideration shall, if 
the transferor is adjudged insolvent within two 
years after the date of the transfer, be void against 
the official assignee. — . ne 

The sole question in the casé is whether 
the deed of sale was a transfer “in good 
faith and for valuable consideration” within 
the meaning :of s. 55, and it is clearly for 
the respondent to establish the corirary in 
order to succeed in his application. Official 

Receiver v. P. L. K. M. R. M. Chettyar 
Firm (1). KA i 

There is little dispúte about the facts 


Section 55 provides as fol- 


and the evidence is reférred to jin 
detail by Ser, -J., who decided -the 
case on the original side of the 


High Court. In carrying on her business, 
which was started in 1929, Mrs. Young 
financed‘it by: means of the -overdiaft of 
Rs. 25,000 ‘permitted by her bank on the 
guarantee of the appellant, who deposited 
the title deeds of his house with the bank 
and a promissory note for Rs. 25,000 signed 
by himself and Mrs. Young. Th= appel- 
lant also guaranteed Mrs. ` Young's rent 
for the shop for three years from 1929, 

On February 4, 193], the bank ealled on 
the appellant as guarantor to liquidate the- 
overdrait and, after obtaining the deed of 
sale from Mrs, Young, the appellant 
liquidated the overdraft by two payments 
on March 20 and 27 amounting to 
Rs. 20,521-2:9, which was considerzbly less 
than the guaranteed amount. 

- Four days after signing the deed of sale 
Mrs. Young left for England, where she 
told the appellant she hoped t realise 
Rs. 35,000 from her father’s estate, and 
the appellant thereafter carried on the 
business in order to realise the stock,. 
and made no new purchases except little 
articles ‘like ribbons used for making up 
dresses. ‘ 

Their Lordships are unable to find ' any- 
evidence that the appellant - knew, when- 
he took the deed of sale, that Mrs. Young 
was insolvent. The overdraft was not 
exhausted, and there is no evidence that. 
the appellant knew of other creditors at 
that date. Their Lordships azree with 
the opinion of Sen, J. The transaction 
admittedly was a real one, which takes 

(1) 131 Ind. Cas. 767;581A 115: A I R 1931 P 0 
75: 35 O WN 597; Ind. Rul- (1931) P © 159; (1:31) 
ALJ 444; 53 OL 9.318; t0 MLJ 652; (193) MW 
N°615; 9 K-170, 33 Bom. L R &67; 31 LW 33: 
(P- 0). : 2 
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it out of the class of case found in In re 
Sinclair, Ex parte Chaplin (2). In that 
case and in Tomkins v. Saffery (3), there 
was knowledge of insolvency. 

Their Lordships are, therefore, of opinion 
that the respondent has failed to prove 
that the transfer was not made in good 
faith, and they will humbly advise His 
Majesty that the appeal should be allowed, 
that the decree of the High Court dated 
March 8, 1932, should be set aside and 
the order dated December 14, 1931, should 
be restored, the appellant to have the costs 
of this appeal and of the proceedings: 
before the High Court in exercise of its. 
appellate jurisdiction. 

N. Appeal allowed. -- 

‘Solicitors for the Appellant.—Messrs, 
Stobehan & Sons. - tris 


(2) (1884) 26 Ch. D 319; 53 L J Ch. 732; 51 LT 
3495. $ 


- (3) (1877) 3 App. Cas. 213;47 L J (Bk, 11; 3- L T 
158; 26 W R 62. 


PATNA HIGH COURT. 
; FULL BENCH. 

Privy Council Appeal No. 5 of 1933 ` 
October 11, 1933. 
COURTNEY-TERRELL, C. J., MOHAMMAD 

_ Noor AND SAUNDERS, JJ. 
Srimati SABITRI THAKURAIN — 
APPELLANT 
VETSUS 
BabuSURAJ MOHAN THAKUR 
AND OTHERS—RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 110— 
Decree of aifirmance—Meaning of—High Court ay 
riving at same conclusion as lower Court but dis- 
agreeing with its opinion on certain points—Decree 
of High Court, if one of afirmance —Costs— 
Variation by High Court of order as to costs— 
Whether affects the question—Substantial question 
of law—Tests of—Questions of law stated and ex- 
amined to show that they have no substance— 
Whether substantial questions of law. 

An appeal lies from the decree and not from 
the judgment which is only the expression of the 
reason of the court for making that decree. It is 
open to an Appellate Oourt to affirm a decree on 
its own reasoning and in disagreement with the 
reasoning of the trial Court. Where the High Court 
arrives at the same conclusions as the lower Court 
ina case, though it disagrees with the opinion of 
the lower Court on certain points, the decree is one 
of affirmance. The reasons in the judgment are ` 
not partof the order, [p. 745, col. 2.] 

Costs are a matter of discretion and a variation 
by the High Court inthis matter alone does not 
affect the question of whether the judgment of the - 
High Court is or is not one of affirmance. Doerga- 
Dass Chowdhury v. Ramanauth Chowdhury (1) and, 
Chaitanya Charan Seth v, Mohammad Yusuf (2), re- 
ferred to, [ibid ] . ; 3 


. 
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In order to constitute a substaintial questi. of 
law to: justify appeal to the. Privy Ccuncil 
the “point” should be such asto impress the High 
Court that it is debatable in view of the authcrities 
or that the authorities themselves may requir3 re- 
consideration The mere fact that the Judges out 
of deference to the arguments, exhibited patien3e in 
the hearing and care in the judgment, does not 
establish that a point is substantial. {p. 747, co. 1.) 

Per Muhammad Noor, J.—A question of law does 
not become “substantial” simply because the 
Judge has stated and examined it in detal in 
oe show that it has no substance. |p 747, 
col. ó. 
Sir Sultan Ahmad, Messrs. R. K. Jhe R. 
Chaudhury: and M.N. Pal, for the Appel- 
lant. 

Messrs. P. R. Das, S. R. Sen Gupta and 
J. Ghosh, for the Respondents. 


Courtney-Terrell, C.+J.—This is an 


application for leave to appeal to His- 


Majesty in Council in a case* which oceapi- 
ed an unusual period of time in this ccurt: 
The subject-matter of the appeal was a 
decision of the lower Court that a comoro- 
mise between -the appellant and .the res- 
pondent should berecorded. The decision 
_ involved a sum exceeding Rs. 10,000. The 
first point for consideration is as to whe- 
ther or not the judgment of ihis court was 
one of affirmance. Sir Sultan.Ahmad in 
support of this application contends thai it 
isnot a judgment of affirmance within the 
meaning of s. 110 of ths Civil Procedure 
Code. 
that the compromise had in fact been effect- 
ed, that it was of a legal character and: 
that there were no legal objections to its 
being recorded. This court arrived at 1he 
same conclusions. The Subordinate Judge 
in the course of his judgment expressed: 
his opinion upon a term of the comrro- 


mise by which the appellant abandonei a. 


claim by herto a shebaitship and certain 
debuttar property and said that ths ccm- 
promise did not affect such debutiar prop- 
erty. Against his expression of opinon 
the respondents filed a cross-objection. The 
learned Judges of this court held that -he 
expression of such opinion might prejudice 
the claims of the parties to such debut-ar 
property. They disagreed with the opin:on 
of the Subordinate Judge thereon and 
said that in their view the. whole estate 
including the debuttar property was affezt- 
ed by the comptomise. They allowed 
the cross-objection and set-aside the obs=r-. 
vations of the Subordinate Judge‘ on. tnis. 
point but they affirmed the decree :tkat 
the compromise’ ‘be recorded. Now ar 
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appeal lies from the decree and not from 
thé judgment which is ‘only the expression 
of the reason of the court for making that 
decree. It is open to an Appellate Court 
to afirm a decree on its own reasoning 
and in disagreement with the reasoning of 
the trial Court. -~ In my opinion the so-called 
cross-objection by the respondent was un- 
necessary and was not.in the nature ofa 
cross-appeal. ` I venture to cite an illustra- 
tion from my own. experience in England 
though the reports are. not available, in 
India. In British United Shoe Machinery 
Co. v. Simon Collier. Ltd: which is found 
in the English Reports of ‘Patent Cases; the 
plaintiffs sued for damages and an injune- 
tion to restrain infringement of their let- 
ters patent. The trial Court held that the 
patent was invalid but that if it had -not 
been invalid the defendant’s machine would 
have infringed, and therefore dismissed 
the suit. In the Court of Appeal it was 


-held that the patent was valid but. that 


it had nat been infringed: the suit failed 
and the appeal was .dismissed. The House 
of Lords agreed -with.the-Court of Appeal 
that the patent had not been infringed 
and declined to eniec into the question of 
the validity of the.patent notwithstanding 
the representation of the appellant's Counsel 
that the judgment of the trial-Court would 
prejudice any furiher ‘attempt to sue upon 
the patent. Their Lordships said that 
they were concerned with the question 
whether the order dismissing. the suit 
should or should not.be affirmed and that 
the reasans in the judgment were not part 
of ths order. . They therefore. dismissed the 
appeal. In the case before us the order 
of the lower Court directing that the com- 
promise be recorded has. not. been varied, 
Sir Sultan Ahmad further urged that the 
decree of the lower Court had been varied 
in the matter ofjcosts. ` 3 
‘ The lower Court had allowed no costs 
whereas the Judges ‘of this court directed. 
that the appellant should pay costs. -Costs 
area matter of discretion :and a variation 
in this matter alone does_not affect the 
question of whether. the judgment of this 


‘court is or is not one of affirmance.: -See 


Doorga Doss Chawdhury v.Ramanauth Chow: 
dhury (1), and Chaitanya .Charan Set vs 
Muhammad Yusuf (2). It.is now incumbent 
‘upon us to see whether the application can 
be justified on the-ground that a substanti- 
al question of law. is involved.. It is nof 


` (1) SMI A 232;1 Sar. 272. 
(2) 66 Ind. Cas 407; 31 OLI 299; A IR 1922 Cali 
316. rn, R A 
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disputed that the main issues were issues 
of fact, pure and simple, namely, wheather 
or not a suit had been compromised and 
having regard to the fact that the appel- 
lant was a pardanashin lady, wkether the 
respondents had proved the facts _ DOCES- 
sary to make the compromise binding on 
her as a party tothe suit anda party to 
the compromise. The appellant however, 
in addition to her contention of fact mised 
certain alleged points of law and itis true 
that the learned Judges who keard this 
appeal devoted much time to listenmg to 
the arguments presented by her learned 
Advocates, and that a considerable por- 
nt, of their voluminous judgment cansist- 
ed of a careful examination and rejection 
of each point. On behalf of tne appii- 
cant learned Counsel (I say it with the 
greatest respect to him) has made what 
is in effect an appeal to our indolence. He 
has pointed to the great length of the trial 
and the judgment and to the space in the 
latter occupied by the discussion af the 
so-called points of law. He has correctly 
urged that success on any one of most 
of these points would entitle ihe appel- 
lant to succeed in her appeal and contends 
that the fact that two. learned Judges felt 
themselves obliged to devote somuch care to 
a refutation of the arguments on behalf of 
his client, is a proof of the serious nature 
of the arguments and a justification of his 
claim to have them reconsidered by their 
Lordships. He has referred ‘us lo ihe de- 
cision in Raghunath Prasad Singh v. De- 
puty Commissioner of Partabgarh (3) as a 
statement of the principle whish should 
guide us inthe granting of leave to appeal. 
Tam unable to regard the remarks of 
Lord Dunedin in that case as laying down 
a principle and I know of no Judge less 
likely to confuse the conception of bulk 
with that of weight. We invitec the 
learned Advocate to deal with such of the 
points of law summarised on p. 548* of the 
judgment as reported as Srimati Sabitri 
Thakurain v, F. A, Savi (4) as he might 
consider substantial and worthy oz pre- 
sentation to their Lordships. We ap- 
proached these on the basis that it was 
merely necessary for him to show that the 
points were “substantial” and not on the 
basis that he must convince us that the 
judgment was erroneous and we agreed 

(3) 102 Ind. Cas. 889; 54 I A126;4 OW N 515; 
31 CG W N 495; A I R 1927 PO 110; 2 Luck. 92; (1927) 
M WW 519; 23 L W170 «PC 

(4) 145 Ind. Cas 1; 12 Pat. 359at p. 548; i4 P L 
T1Sup;6R Pat.17; AT R 1933 Pat. 506. 
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with his contention that the substantiality 
of any one of these points would justify us 
in allowing him tocarry the entire case 
both on facts and on every point of law to 
the Privy Council, for we, unlike the Privy 
Council itseif, cannot limit the scope of 
the appeal if it be allowed to proceed. 

I have read the judgment which is, not- 
withstanding its bulk, a monument of pa- 
tience, care and clarity. Not only are the 
points of law fairly stated but the deci- 
sion upan each demonstrates clearly that 
itis already well settled .and covered by 
statute or authority, where it is not mani- 
festly fallacious in argument. To allow an 
appealon any one of such points would be 
to eliminate the*word “substantial” from 
the statute, for any general proposition can 


‘be called “a point of law” whether it has 


substance or not. As I understand it the 
“point” should be such as to impress us 
that it is debatable in view of the 
authorities or that the authorities 
themselves may require re-consideration. 
The mere fact that the Judges, out of 
deference to the arguments, exhibited 
patience in the hearing and care inthe 
judgment does not establish that a point is 
substantial. I feel that it would be super- 
fluous on my part to deal afresh with the 
contentions laid before the learned Judges 
orto attempt to express in my own words 
the conclusions at which they arrived. I 
would refuse leaveto appeal. The respond- 
ents ‘are entitled to their costs of this ap- 
plication. Hearing fee 20 gold mohurs. 
Mohammad Noor, J.—I entire- 
ly agree. Being a party tothe judgment 
which is sought to be appealed against to 
the Privy Council I would like to add a 
few remarks of myown, The judgment is 
undoubiedly buiky, but the so-called points 
of law on which the leave to appeal is 
being asked occupy a comparatively small 
part of it. The official report of the judg- 
ment in Srimati Sabitri Thakurain v. F. A. 
Savi (4), occupies 236 pages, of which the 
first 28 pages only give extracts from the 
earlier portions of the judgment which is 
given fully in the first 104 pages (pp. 7 to 
110) of the report in the Supplement to 
the Patna Law Times, Volume XIV. This 
part of the judgment deals with the history 
of the litigation (whichis already 20 years 
old), including the disputed facts which 
led to the filing of the petition of com- 
promise and the questions whether the 
compromise has been proved asa fact and 
whether the requirements of law as laid 
down by the Privy Council were satisfied 
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80 asto make the compromise binding on’ 
the appellant, a pardanashin lady. The 
next 140 pages of the official report (pp. 408 
to 548*) are devoted to the examination of the 
position ofthe estate and the nature ofthe 
appellant’s suit in respect of it, in o-der 
to dispose of the appellant's contentions 
that the compromise was manifestly unjust 
even if she agreed to it, and that it was 
an unconscionable bargain of the kind 
that the court would be justified in the 
exercise of its inherent power in refusing 
to record. So far that is in the first 167 pages 
of the judgment as given in the official 
report, 'the decisions ‘are practically de- 
cisions of fact, and the appellant does not 
claim any right of appeal to the Privy 
Council up to this point, No doubt thare 
are in these pages some discussions of law 
as well the law applicable to dealings 
with pardanashin ladies, and the Mithila 
Law which occupies a considerable. por- 
tion of the judgment. The relevancy of 
the latter, through somewhat remote 
arose from the appellants two- 
fold case that her suit, having regard to 
the wife’s position underthe Mithila Law, 
was so clear and she was so certain 
of success that she could not have com- 
promised on the terms alleged, aad 
secondly, that at any ,rate the comprom-se 
was so unjust that.even if she agreed to 
the terms, we should still give her relisf. 
We therefore dealt with the Mithila Law 
to be found in the Sanskrit texts, as 
elaborately placed before us, though tae 
appellant's position under that law was 
only aside issue bearing ona decision of 
fact. Our conclusion was that the lower 
-Court was substantially right, and as I 
. have already observed, the appellant does 
notclaim any right of appeal tothe Privy 
Council so far. 

Then come the so-called points of Jaw 
which were raised against the recording 


of the compromise and on the basis cf 


which leave is being sought. They havs 
been dealt with in pp. 548 to 604%, the rest 
of the judgment consisting of a summary 
_of our findings and orders. In these 04 
pages, we have discussed theeight grounds 
that were urged against the lawfulness 
of the compromise. The discussion may 
appear somewhat elaborate, but that is ne 
indication 
stantial. 

earnestly and strenuously that we consi- 
dered it only fair to all tae learned Counsel 
appearing in the case to set out in detail 

¥*Pages of 12 Pat—[Hd,] . 
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what was urged before us and show what 
aes eee there was in it. 
vesaid I agree with my [u ; 

Chief Justice that this is not a nah ean 
leave ta appeal should be granted. A 
question of law does not become “substan- 
tial” sintply because the Judge has stated 
and examined it in detail in order to 
show that it has no substance, 

Saunders, J. - I agree. 

N. Leave refused, 
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ORD ATKIN, Loro TOMLIN, Lord Maay 
_ LorłD WRIGHT AND SIR Goran Loann 
MINISTER or NATIONAL REVENUE 
— APPELLANT 
VETSUS 


CATHERINE SPOONER— RESPONDENT 


Income Tax— Sale ef property -- Consi > 
received partly in cash and Daril an er 
chaser company and royalty of ten per cent ae oil 
produced frum land soli1—Payment of cash ‘in lie 
of royalty—Whether assessable to ineome-taz. i 

The question whether a partizular sum received i 
of the nature of an annual profit or gain or is of F 
capital nature does not depend upon the langua 5 
in which the parties have chosen to describe it it 
is necessary in each case tə examine the circum- 
stances and see what the sum really is, bearing i 
mind the presumption that “it cannot bs taken Shat 
the Legislature meant to impose a duty on that 
which is not profits derived from property but th 
pric: of it.” Perrin v. Dickson (1), referred to à 

The assessce, who was the owner in freehold of 
ranch, entered into an agreement in 1925 with in 
oil company, by which she sold to the company all 
her right, title and interest in and to twenty acies of 
the land. “In consideration of the said sale" the 
company agreed to pay to the assessee the sum of 
$5,0u0 in cash on the execution of the agreement, to 
issue to her 25,000 full paid shares of $1 each in the 
company, and. further to deliver to her order: “the 
royalty of 10 per cent, ofall the petroleum, natural 
gas andoil produced and saved from the said lands 
free of costs.” In 1927 thecompany did not delive 
to the assesses any of the oil produced, but sold the 
whole of it,and paid over $9,51041, being 10 per, 
cent. of the gross proceeds, to the assessee, which 
sum she accepted in satisfaction of the “royalties” 
reeerved to her under the agreement. She in her 
income tax return for 1927 reported no income but 
phe was PET ee to tax in respect of 

e sum of $: "41 which she ha i 
thie Gil company: d received from 


Held, that tha royalties were in effect pa 
instalments of part of the price of hee 
and as there was noquesticn of profit or gain the 
royalties were not liable fo be assessed to income 
tax. Commissioner of Inland Revenue v. Marine 
Steam Turbine Co. (2),. Commissioner's of Inland 
Revenue y. Korean Syndicat2 Ltd. (3; and Jones v. 
Commissioners of Inland Revenue (4), applied, i 
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Mr. C. F. Elliott, for the Appellant. 

Messrs. H. S. Patterson and Horace Doug- 
las, for the Respondent. 

Lord Macmillan.—The respordent, 
Mrs. Spooner, inthe year 1927 recei-ed a 
sum of $ 9,570'41 in circumstances s=; out 
in an agreed statement of facts. The 
question is whether this sum was “income” 
of the respondent within the meanmg of 
the Income War Tax Act (Revised Statutes 
of Canada, 1927, Chap. 97). It arpears 

‘that the respondent, who was the 2wner 
in freehold ofa ranch in Alberta, entered 
into an agreement on April 15, 1925 with 
Vulean Oils Ltd., a company incorp rated 
under the lawsof the Province of Aberta, 
and having for its objects “drilling fir and 
procuring the production and vend_ng of 
oil.” By this agreement the respcndent 
sold to the company all her right, tite and 
interest in and to twenty acresof hez land, 
“subject to the provisos, conditions and 
royalties hereinafter reserved.” “Ir con- 
sideration of the said sale” the company 
agreed to pay to the respondent th sum 
of $5,000in cash on the execution of the 
agreement, to issue to her 25,000 ful paid 
shares of $1 eachin the company, and 
further to deliver to her order: 

“the royalty hereby reserved... .. . namely 10 per 
cent. of all the tpetroleum, natural gas and oil 


produced and saved from the said land: free of 
costs” 


The company undertook to deliver this 
percentage at least once in every 3) days, 
to keep and make available to the -espon- 
dent proper books of account showing the 
quantity of petroleum, natural gas ond oil 
_produced from the lands, and to pernit the 
respondent atall times to enter upon and 
inspect the workings. It was also agreed 
thatthe company should forthwith acquire 
the necessary plant and commence drilling 
as expeditiously as possible, and up: noil or 
petroleum being discovered should carry 
on the operation of pumping or otnerwise 
procuring those products from the lands. 
‘Inthe event of oil or gas being dis- 
covered in commercial quantities >n the 
said lands” the respondent, “as pact of the 
consideration for this agreement” ccvenaat- 
ed to transfer to the company in fe- simple 
the 20 acres already mentioned anc also 20 
addititional acres : 

“reserving always however to the vendo the said 
royalty of 10 percent ofall petroleum, n_tural gas 
and oil in respect to the” 
first-mentioned 20 acres. The company 
duly commenced operation, ang in the 
fall of 1926 struck oilin commercia quanti- 
ties. In the year 1927. the company did 
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not deliver to the respondent any of the 
oil produced, but sold the whole of it, and 
paid over $ 9,570°41, being 10 percent. of 
the grcss proceeds to the respondent, 
which sum she accepted in satisfaction of 
the “royalties” reserved to her under the 
agreement. When the present question 
arose the respondent had not yet conveyed 
the lands to the company and the title 
still remained in her own name. 

The respondent in her income-tax return 
for the year 1927 reported no income, but 
she was subsequently assessed to tax in 
respect of this sum of $ 9,57041 “which 
she had received from the oil company, 
the amount of the tax being $ 301°07. 
The Minister of National Revenue, the 
present appellant, to whom the respondent 
appealed, confirmed the assessment subject 
“to adjustment as to depletion in accord- 
ance with s. 4, Chap. 12, of the Statutes of 
1928.” The respondent having appealed to 
the Exchequer Court of Canada her appeal 
was dismissed by Audette, J. On a further 
appeal to the Supreme Court of Canada 
the respondent obtained a unanimous 
judgment in her favour, setting aside the 
assessment. From this judgment the 
Minister of National Revenue has now 
appealed to His Majesty in Council, The 
Income War Tax Act contains the follow- 
ing definition of income: 

“3—,1) For the purposes of this Act ‘income’ 
means the annual net profit or gain or gratuity, whe- 
ther ascertained and capable of computation as being 
wages, salary,or other fixed amount, or unascer- 
tained as being fees or emoluments or as being 
profits from a trade or commerical or financial 
or other business or calling, directly or indirectly 
received bya person fromany office or employment 
or fromany profession or calling, or from any 
trade, manufacture, or business, as the case may 
be; and shall include the imterest, dividends or 
profits directly or indirectly received from money at 
interest upon any security or without security, or 
from stocks, or from any other investment, and, 
whether such gains or profits are divided or distri- 
buted or not, and also the annual profit or gain 
from any other sourve...- ` 


The Minister in this appeal maintains 
that the sum in question comes within 
the words “annual profit or gain from any 
other source.” The question wheiher a 
particular sum received is of the nature of 
an annual profit or gain, or is of a capital 
nature does not depend upon the language 
in which the parties have chosen to des- 
cribe it. It is necessary in each case to 
examine the circumstances and see what. 
the sum really is, bearing in mind the, 
presumption that ` y 

“it cannot be taken that the Legislature meant to 
impose_aduty on that which is not profits derived 
from property butthe price ofit ” oS ates 


> 
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son (1) at p. 119# quoting previous authori- 
ties). It may be that ordinary mineral 
royalties, thoagh not expressly mentioned in 
the definition section, are taxable income 
in Canada, subject to an allowance for 
exhaustion.. The term “royalty” oceure in 
8.27 of the Act, which provides that any 
non-resident person who receives a royalty 

“for anything used or sold in Oanada sha be 
deemed to be carrying on business in Canada and to 


earn a proportionate part of the income derived 
therefrom in Canada.” 


This section: may have been enaeted 
to obviate the argument, that the mere 
receipt of royalties-is not a carrying on 
of business, as was decided in the excess 
profits duty cases, Commissioner of 
Inland Revenue v. Marine Steam Tur- 
bine Co. (2) and Commissioner of Inland 
Revenue v. Korean Syndicate Lid. (3). It 
seems however toindicate that some “reval- 
ties" at any rate may be taxable income 
under the Act. But the share which the 
‘respondent became entitled to receive of 
the oil frcm the land which she had sold 
to the company was not a royalty inthe 
sense of s. 27, or in the ordinary sense 
familiar in the case of mining leases wkere 
the lessor stipulates for payment by his 
lessee of a fixed rate per ton of the mineral 
won. Here there is no relation of lessor 
and lessee. The transaction was one of 
sale and purchase. It may have taken+the 
form which it did because of the uncertainty 
whether oil would be found by the pur- 
chaser or not; as the value of theland de- 
pended on this contingency the price, not 
unnaturally, was made to depend in, part 
on the event. The appellant, founding on 
a passage inthe judgment of Audette, J., 
_ where learned Judge said: 

“This royalty mentioned in the agreement 5s a 
reservation operating asan exception out of the 


demisa of the profits derived from the worting 
and development of this land,” : 


argued that there was really no sale to hè 
company of the oil. in the land, but oaly 
a sale of the right to search for oil andre- 
duce it into pcssession on the terms that 
a percentage of whatever oil was fornd 
should remain the property of the respoad- 
ent. But this is not really so. The agrme- 
. ment provides for a sale to the company of 
_ all the respondent’s right, title and interast 

1) (1980) 1 K B 107; 142 ; ; 
AEN Rer 14 Tex Cas, 608, ASU TR BES 


(29) (1920) 1K B1293:89L J K. .- 363: 
s TLR i a :B49; 121 L T 368; 
- (3) 1K B 598; 89 L J K: i ani: 
TERY. E ae L T N 
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in the land, which includes the right io any 

oil which it may contain. . The respondent 

was not in any sense a joint-adventurer 

with: the company in the business of oil 

prospecting or oil production. 

` Whiletheir. Lordships, of course, recognise 

that a profit or gain may be received in 
kind as: well asic moneyit is not without 

some significance that. the respondent: 
bargained to receive her share in oil. 
What she has a right to is so much oil, 
and the fact that she accepted a sum of 
money in.the year in question in Heu of, 
her share ofoil does not effect the true’ 
position, though no doubt if she had taken 
her share in oil she would have been at. 
the expense of marketing it and might not 
have :eceived anytaing like the sum actual- 
the company. Their 

Lordships have to deal with the transaction 

as they find it, namely, with a sale of land 

in consideration af which thé purchaser 

agrees to give tke vendor, inter alia a 
percemage share of the oil to be-obtained 
from the land: sold. Capital.may, no doubt, 
be expended in the acquisition of an income 
which; ‘inthe recipient's hand becomes a 
proper subject of income tax, as was pointed 
out in the passage quoted by Newcombe, J., 
frcm the judgment of Rowlatt, J., in Jones 
v. Commissioners of Inland Revenue (4) at 
pp. 714-5*. But in the same volume, in 
a case where the ligiduators of a company 
had sold its assets, including certain patent 
right, to a pew company for a sum in cash, 
a block of shares end a royalty on every 
machine sold, the same learned Judge had 
characterised the royaltiesas being 

“in effect payment by instalments of part of the 


price of the property which the respondent company 
had-finally disposed ofto the new company,” 


(per Rowlatt J., Commissioners of Inland 
Revenue v. Marine Steam Turbine Co. (2), 
cit, sup. at p. 203.) Into which] category, 
then, does the present case fall? Their 
Lordships agree wiih Newcombe, J., shat 

“ the case is not withoat its difficulties,” 

as all cases must ba which turn upon such 
fine distinctions, but they are nct prepared 
to differ Trom the view of the transaction 
which that eminert Judge took,:and with 
which all his colleagues agreed, nemely, 
that 


“the respondent ‘has converted the land, which is- 
capital, into money, sharers and 10 per cent. of the 
stipulated minerals which the company may win. . 

.. there is no question of profit or gain, unless it 
be as to whether she haa made an advantageous sale 
of her property.” 


: (4) (1920) 1 KB 711; 39 LIK B 199; 121 L T 
11. ; i ; 


“wPages cf (1020) 1 K, Bay SOS 
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It was for the Minister to displace this 
view as being manifestly wrong. In their 
-“Lordsbips’ opinion he has failed to do so. 
Their Lordships, will therefore humbly 
advise His Majesty that the appeal should 
be ‘dismissed and the judgment of the 
Supreme Court affirmed. The respordent 
will have her costs of the appeal as between 
solicitor and client. 
N. Appeal dismissed. 
| Bolicitors for the 
Charles Russell & Co. . 

Solicitors for the Respondent :—Masers. 
Lawrence Jones & Co. ` 


Appellant :—Maessrs. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 573 of 1932 
April 25, 1933 
NIAMATCLLAG AND RACHHPAL SINGS, JJ. 


MUNNA LAL— APPLICANT 
VETSUS 
SHIVA CHARAN LAL-—OPrOSITS 
PARTY 


Civil Procedure Code {Act V of 1508), 0.1X, 
r.9—Absence of plaintiff on date fired for case 
—Pleader present and willing to argve case—Dismis.al 
for default—Dismissal, if proper— Proper procedure. 

A case was fixed for final disposal on Merch 2, 
1932, but when it was called ihe plaintiff was found 
to be absent. His Pleader appeared and represented 
that be could not lead evidence in the absence of 
the plaintiff himself. He offered to argue the ques- 
tions of law arising in the case. The Munsif re- 
corded the evidence of one witness of the defendant 
but dismissed the plaintiff's suit “ for defauls of the 
plaintiff’. On April J, 1932, the plaintiff present- 
ed an application for restoration of the mit. In 
support of the application an affidavit was filed 
showing the circumstancees in which the plaint- 
iff was absent on March 2, 1932. It was alleged that 
he had gone to fetch his witnesses and was delayed 
by circumstances which were detailed in the effidavit. 
The suit was restored under O. IX,r. 9, Civil Pro- 
cedure Code: 

Held, that the proper procedure for the Munsif was 
not to dismiss the suit for the supposed non-ap- 
pearance of the plaintiff but to proceed to recnrd find- 
jngs, on issues arising in the case, on such mate- 
rials as be had before him on March 2, B32, and 
that the Munsif had no jurisdiction to resiore the 
suit under O. IX,r. 9. Manmohan Das v. Krishna 
Kant Malaviya (1), relied on. 


O. R, A. against an order of the Munsif, 
Agra, dated April 30, 1932. 

Mr. S. N. Seth, for the Applicant, 

Mr. N. P. Asthana, for the Cpposite 

- Party. eo ay 

Judgment.—This is an application 
for revision by the defendant in a suit 
which -was dismissed by the lower Court 
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for non-appearance of the plaintif but 
subsequently restored on an application 
purporting to be one under O. IX, Civil 
Procedure Code. Ii appears that the case 
was fixed for final disposal on March 2, 1932, 
when it was called but the plaintiff was 
found to be absent. His Pleader appeared 
and represented that he could not lead 
evidence in the absence of the plaintif 
himself. He however offered to argue the 
questions of law arising in the case. 
The learned Munsif recorded the evidence 
of one witness of the defendant but dis- 
missed the plaintiff's suit “for default of 
the plaintiff.’ On April 1, 1932, the 
plaintiff presented an application at 4-30 
P. M., for restoration of the sait. In sup- 
port of the application an affidavit was 


- filed showing the circumstances in which 


the plaintiff was absent on March 2, 1932. 
It was alleged that Le had gone to fetch 
his witnesses and was delayed by cir- 
cumstances which are detailed in the 
affidavit. 

The learned Munsif has expressed no 
opinion as regards the truth or otherwise of 
the allegations made in the affidavit. 
The major part of his order setting aside 
the order of dismissal is devoted to the 
question whether the plaintiff's application 
for restoration should be considered time- 
barred, having been presented after 4 P. M. 
He held for reasons, which it is not neces- 
sary to detail that the application for 
restoration when presented to the court 
at 4-30 r, mM. should be considered to have 
been made: within 30 days after the date 
of dismissal of ths suit. The only other 
question which he considered was whether 
the plaintiff should be deemed to have 
made default in appearance in spite of the 
presence of his Pleader. The learned 
Munsif held that in view of the plaintiff's 
Pleader having expressed his ability to 
proceed with the suit except so far as to 
argue the questions of law arising in the 
case, the case was one in which no appear- 
ance could be considered to have been 
made on behalf of the plaintiff. Accord- 
ingly he set aside the order of dismis- 
sal. 

In revision it is contended on behalf of 
the defendant that the learned Munsif had 
no jurisdiction to restore the suit under 
O. IX, r. 9, Civil Procedure Code, inasmuch 
as the plaintiff's Pleader was present in 
court on March 2 ,1932, and offered to argue 
the questions of law arising in the case. 
Reference is made to O. XVII, r. 2, ex- 
planation, and to the case of Manmohan 
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Das v. Krisima Kant Malaviya (1) in 


which the plaintiff's Pleader had appeared- 


to make an application for- adjournment 
which was disallowed and stated that. he 
had no further instruction. Thereupon 
the court dismissed the suit. 
by a Bench of this court that iñ view of 
the explanation to O. XVII, r. 2, the case 
could not be iconsidered to be one in 


‘which no appearance had been made on. 


behalf of the plaintiff and that the suit coald 
not be deemed to have been dismissed in 
default of appearance. It was pointed Dut 
that the proper procedure for the coart 
was to dispose of the suit before it on «he 
merits. The learned Judges held accozd- 
ingly that no application for restoration of 
the suit could properly be made uncer 
O. IX, r. 9, Civil Procedure Code. It was 
observed that the proper remedy -for the 
plaintiff was either to appeal from the 


decree passed by the court or to apply cor 


review under O. XLVII, Civil Procedtre 
Code. 

We think that the contentions put 
forward by the learned Advocate for the 
defehdant-applicant are sound. At lae 
same time we-are of opinion that the order 
of March 2,1932, dismissing the plaintif'’s 
suit in default of appearance was rob 
justified. Indeed this is the main critician 
on which the argument of the learned 
Advocate is based: He argues, and inoar 
opinion rightly, that the proper procedure 
for the Munsif was not to dismiss the 
suit for the supposed non-appearance >È 
the - plaintiff but to proceed to record 
findings, on issues arising in the case, cn 
such materials as he had before him cn 
March 2, 1932. He erroneously treated the 
case to the one in which no appearance hed 
been put in on behalf of the plaintiff. Sub- 
sequently when an application for restoraticn 
was made he treated the case on the sare 
footing and restored it under O. IX, r. 3. 
We are of opinion that if the erroneous 


order passed iby the Munsif on April 3), 


1930, restoring the case is to be set asice 
by this court in the exercise of its revisional 
power, it is but logical that the order of 
March 2, 1932, dismissing the plaintiffs 
suit for supposed non-appearance of the 
plaintiff should also be set aside. We 
think that in passing both the aforesaid 
orders, the Munsif acted illegally in the 
exercise of his jurisdiction and that tke 
same should be set aside. The result wil 
be that the suit shall be re-opened and 


(1) 144 Ind Oas. 41; AIR 1933 All. 41; (1933) A 
L J 4; Ind. Rul, (1933) All. 384. 
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-proceeded with according to law. Ib will, 


of course, be open fo the Munsif either to 
decide iton the mazerials as they existed on 
March 2,.1932, or to allow. the partes , to 
adduce more evidence in the. case. 

For the reasons and in thé -circumstances 
mentioned above, we seb aside the order” 
of dismissel dated March 2, 1932, and the 
order of restoratioa of April 30, 1932, and 
remand the case to the lower Court with - 
the direction thas it. may dispose of 
according to law. The applicant shall 
have his costs from the opposite party. ` 


N. Case remanded. 


OUDH CHIEF COURT 
Second Civil Appeal No. 161 of 1932 
October 31, 1933 
Wazm Hasan, C. J, AND ALLSOP, J. ; 
BHIRGU DATT AND aNoTHeR—DEFANDANTS 
— AFPELLANTS 
VETsSus 
GAYA PRASAD—>?LaINTIFF AND ANOTHER 
—DEFENDANTS —RESPONDEATS 

Evidence Act (I of 1872), s 91—Suit for money 
advanced—Inadmissibility of insufficiently stamped 
pro-note—Proof of transaction by other evidence— 
Whether can be given—Ivnterest in the absence of 
contract—Whether can te awarded—Compensation 
for depriving plaintiff of his use of. money—Award 
of—Legality. 3 

In a suit for recovery” of money ‘on the allegation 
that the defendant had >orrowed a certain amount 
from the plaintiff and that the pramissory note 
which had been executed was insufficiently stamped 
and hence inadmissible, the plaintiff is entitled to 
prove the transaction by other, evidence in ths ab- 
sencs ofthe promissory note. Kunwar Bahadury. ` 
Suraj Bakhsh (1), followed. 

But interest, in the absence ofa contract, cannot 
be granted although a scm of money calculated on 
the principal in the same manner asinterest is caleulate 
ed may be allowed by way of compensation for depri- 
vation of the plaintiff of the use of his money, 
Hamira Bibi v. Zaibaida Bibi (2), referred.to. 


Appeal against tha order of the Addi- 
tional Subordinate Judge, Unao, dated 
February 29, 1932. 

Mr. H. D. Chandra, forthe Appellant. 
` Mr. H. Husain, for the Respondent, 

Judgment.—This is a second appeal 
against the appellate judgment of the 


. Additional Subordinate Judge of Unao, 


dated February 29, 1632. : 

The suit which ñas given rise to th 
appeal was originally decided by the 
Munsif of Purwa. It was a suit for the 
recovery of Rs. 500, with interest, on the 
allegation that the defendant-respondent 
Dwarka Nath and the father of the defend. 
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Prasid, had borrowed a sum of Rs. £00, 
-fór the plaintiffrespondent, Gaya Prasad. 
“Tiwas said thatsRam Nath, the father of 
the defendantsaypellants, Bhirgu Dati and 
Jamna Prasad, and Dwarka Nath had 
executed the promissory note in respect of 
this sum of money but the promissory note 
was insufficiently stamped and could not 
be produced in evidence. The suit was, 
therefore, based merely on the averment 
that the plaintifi-respondent had in fact 
lent a sum of Rs. 500.to Dwarka Nati and 
Ram Nath and that he was entit.ed to 
recover it. 


The first question which arises is whether 
the plaintiff is entitled to prove the transac- 
tion by other evidence in the absence of 
the promissory note. According to the rule 
which has been laid down in this court he 
can ‘certainly do so. We may refer, to the 
case of Kunwar Bahadur v. Suraj Bakhsh 
(1), 8.91 of the Evidence Act lays down 
‘that the terms of a contract or of an agree- 
ment or of other disposition of property 
may not be established by oral evidence 
when they have been reduced to tka form 
of a document, but it does not say that. no 
other evidence nay be given of facts set 
forth in the recitals in a document. There 
is nothing in this section which prevents 
the plaintiff from proving by evidences, other 
than the promissory note, that he did 
advance the sum of Rs. 500 to Ram Nath 
and Dwarka Nath. It might perhaps be 
argued that the covenant to repay cannot 
be so proved but that is not the question 
in issue between the parties. The question 
at issue is whether the sum of money 
passed from the plaintiff to Ram Neth and 
Dwarka Nath. It is not contended by 
anybody that, if it did pass, it passed by 
way of a gift or in some such other way 
that. the defendants were not bound to 
return it when the plaintiff claimed it., It 
has been urged that the evidence is not 
sufficient to establish that the maney did 
pass. That is question of fact which does 
not‘arise in second appeal. It has: been 
held by both the courts below thet Ram 
Nath and Dwarka Nath executed a receipt 
for the money which is upon the record. 
‘The genuineness of this receipt was ques- 
tioned but there was the evidence of two 
attesting witnesses which both tke courts 
‘pelieved. We must proceed upon the as- 


(1) 139 Ind. Oas: 298; 7 Luck. 668; 90 WN 585; 
A IR 1932 Oudh 235; Ind. Rul, (1932) Oudh 


B88, 
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sumption that the money did pass and we 
hold that the defendants were bound to 
pay it back. This brings us to the 
remaining question of interest. It is ciear 
that the covenant for interest alleged to 
have been contained in the promissory 
note cannot be proved, because that was 


definitely aterm of the contract between, 


the parties. We cannot grant interest, 
as interest, in the absence of a con’ract but 
we cannot overlook the fact that the defend- 
ants have been in possession, of this sum of 
Rs. 500, which the plaintiff was entitled to 
claim from them, and that they have de- 
prived the plaintiff of the use of his money. 
We consider that the plaintiff is entitled to 
some compensation and the amount of com- 
pensation can best be calculated in the 


same manner as interést is calculated. We. 


may refer to the remarks made by their 
Lordships of the Privy Council in Hamira 
Bibi v. Zaibaida Bibi (2). 

The learned Munsif allowed the full 
claim which was based on a calculation of 
interest at Re. 1-8 per cent. per mensem 
from the date when the money was advanc- 
ed upto the date of the institution of the 
suit. The learned Subordinate Judge dis- 
niissed the appeal. "The rate of interest 
allowed by the learned Munsif was the rate of 
interest alleged to have been set forthin the 
promissory note. We cannot uphold the deci- 
sion of the Courts below on-this point, but. 
we allow the plaintiff_responden’ a sum of 
Rs. 500 on account of principal and a sum 
to be calculated on.sthat principal. at the 
rate of six per cent. per annum from the 
date when the money was advanced up to 
the date of institution of the suit by way 
of compensation for deprivation of the use 
of his money. The decree will be amend; 
ed accordingly. Parties will get propor- 
tionate costs throughout. A 


N. ` Qrder accordingly. 


(2) 36 Ind. Cas. £7; 38 A 581; I4 A L J 1055: 21 O 
WN 1; 18 B.m. L R999; 31M L J799;20M L T 
505; 4 L W 602; ee 2MWWN 551;1PLW 57; 
25 OL J 517; 43 I A W4 (P O). 


¢ 
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ALLAHABAD HIGH COURT 
- First Civil Appeal No. 122 of 1930 
April 3, 1933 
NiaMaTULLAH AND BENNET, JJ. 
Musammat CHHOTI—DEFENDANT— 
APPELLANT 
Versus 


HAR DAYAL SINGH—PiaintirF— 
ae RESPONDENT 

Civil Procedure,Code (Act.V.of 1908), s. 149, O. XLI, 
r. 1l—Presentation of appeal on last day of limitaton 
with insufficient stamp—Deficiency made up on repart 
by office—Single Judge permitting deficiency to be 
received— Admission of appeal— Objection as to m- 
validity of appeal at time of hearing—Whether can be 
entertained. a ; 

The last day on which an appeal should have been 
filed was February 12,1930. The appeal was presentsd 
on: that -day but on a court-fee stamp of Rs 10 only. 
The office reported on February 18, 1930, that there 
was a deficiency in the court-fee to the extent of 
Rs. 260. The same was paid next day, 7 e, >n 
Fébruary 19, 1930. The Judge, before-“‘whom the 
office report was laid for orders, directed on Februery 
21; 1930; “Let: the deficiency be received.” The 
appeal was thenceforward treated as preferred or a 

roperly stamped memorandum ‘of appeal. It was 
aid before a Bench under O XLI, r. 11, Civil 
Procedure Oode, and was admitted on march 31, 19:3. 
The translation and printing of the record were takon 
in hand and after the preparation of the paper-book 
the case came on for hearing. It was contend=d 
for the respondent that in a case in which a nomiral 
court-fee is deliberately paid without a valid excuse 
for non-payment of the full court-fee, the court shouid 
not, in the exercise of its discretion, subsequently 
allow the appellant to make good the deficiency: 

Held, that the respondent, on whom notice of 
appeal must have been served shortly after March £1, 
1930, when it was admitted under O. XLI, r H, Oiril 
Procedure. Code, should have-moved the court fr 
reconsideration of the order of February 21, 1920, 
assuming that itscould be set aside by the sane 
Judge or another Judge or Judges of the. High Court. 
If he:had done so and if the question was found to 
be one which could be decided in his favour tae 
translation, printing and the preparation of the paper 
book would have been avoided and it would be unjrst 
to the appellant to dismiss the appeal on the ground 
that the Judge should not have passed the order 
dated February, 1930 

[Oase law discussed. ] 5 

F. ©. A. fromthe decision of the Suo- 
Judge, Mainpuri, dated November 12, 
1929. i 


Messrs. G. Agarwala and R. B. Pandey, 
for the Appellant. 


Mr. Baleshwari Pras; for the Respond- 
- ent. 


Judgment.—A preliminary objection 
has been raised by the learned Advocaze 
for the respondent that no valid appeal 
was filed within limitation. The facts m 
which the preliminary objection is based 
are as follows: The last day on which tke 


appeal should have been filed was February ` 


12, 1930. The appeal was presented cn 
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that day but on a court-fee stamp of Rs. 10 
only. It is not disputed that ad valorem 
court-fee should have been paid on the 
memorandum of appeal. The office reported 
on Februery 18, 1930, that.there was a 
deficiency in the court-feéto the extent of 
Rs. 260. The same was.‘paid next day, 
i. e, on February 19, 1930: A learned 
Single Judge of this court, before whom 
the officé raport was laid for orders, direct- 
edon February 21, 1930: “Let the defici- 
ency be rezeived.” 

The appeal , was thenceforward treated 
as preferred on a properly stamped mamo- 
randum of appeal. It was laid before. a 
Bench of. this court under O. XLI,7./11, 
Civil Procedure Code, and was admitted on 
March 31, 1930. The translation and 
printing of the record were takenin hand 
and after the preparation of the paper book 
the-case has been put up for hearing before 
us to-day. The learned Advocate for res- 
pondent kas pointed out that an appeal 
filed without payment of the requisite court- 
fee can be rejected by the court. It is con- 
tended that in a case in which a nominal 
court-fee is deliberately paid without 4 
valid excuse for non-payment of the full 
court-fee, the court should not, in the exer- 
cise of its discretion, subsequently allow the 
appellant to make good the deficiency. Re- 
liance is placed on Brijbhukan v. Tota Ram 
(1), in which a learned Judge of this court 
has held, taat the court. has ‘full power,to 
refuse to accept a memorandum of appeal 
when it hes the endorsement ofthe stamp 
reporter that the amount of court-fee Daid 
i$ not sufficient. We do not doubt the cors 
fectness of this proposition. It was cpen 
to the learned Single Judge, who passed 
the order dated February 21, 1930, to reject. 
the memorandum of appeal, the same not 
having been filed on payment of the full 
court-fee. There is nothing in the case to 
which refersnce has already been made to 
warrant the further proposition that the 
court before whom an insufficiently stamped 
appeal is filed, has no power to accept is on, 
the deficiency being made good. Section’ 
28, Court Fees Act, provides that: 

“No documant ‘which ought to bear a stamp under 
this Act shall be of any validity unless and unti. it‘is- 
properly stemped. But, if any such document is: 
through mistake or inadvertence received, filed, or, 
used in any court or office without being properly. 
stamped, the presiding Judge...... ..may,if he thinks: 
fit, order that such document be stamped as he may: 


direct; end on. such document being stamped aczord-. 
ingly, the same and every proceeding relative thereto 


(1) 118 Ind. Oas. 228; A IR 1929 All. 73550 All, 
980; 26 A L J 1199; Ind. Rul, (1929) All, 820, 
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Bhall be as valid as if it had been properly stamped in 
the first instance " : 

It was held bya Full Bench of this court, 
‘as far back as 1890, in Balkaran Rai v. 
Gobind Nath (2), that a memorandum of 
appeal is of no’validity if it is not properly 
stamped. The result was that where the 
deficiency was made good after the expiry 
of the period of limitation, the appeal was 
‘barred by limitation, unless s. 5, Limitation 
Act, could be applied. To soften the rigour of 
this rule, Act IV of 1892 added s. 582 (a) 
Civil Procedure Code of 1882, which de- 
clared that a memorandum of appeal pre- 
‘sented within the proper period of limita- 
tion but written upon paper insufficiently 
stamped by “mistake as to amount of the 
requisite stamp” shall be validif the defi- 
ciency be made good within atime which 
the ‘court may grant. Section 149, Civil 
Procedure Code of 1908, has considerably 
enlarged ‘the power of thecourt. It has 
discretion to allow the deficiency in court- 
fee being made good even where such defi- 
ciency was not due to mistake. The section 
declares that: . 

“upon, such payment the document, in respect of 
which such fee is payable, shall have the same force 
and effect as if such fee had been paid. in the first 
instance.” : 

. We have nodoubt that the learned Single 
Judge of this court who passed the order 
dated February 21, 1930, acted under s. 149, 
Civil Proceduie Code, in ordering the defi- 
ciency to be made good .and in accepting 
the memorandum of appeal. It has been 
argued that the learned Judge should not 
have exercised his discretion in favour of 
the appellant in view of the fact that she 
deliberately under-stamped the memoran- 
dum of appeal because she had no ready 
money for payment of the full court-fee. It 
is too late to question the correctness of the 
order of the. learned Single Judge, 
assuming we have power to do so. The 
respondent, on whom notice of appeal must 
have been served shortly after March 31, 
1930, when it was admitted under O. XLI, 
r. 11, Civil Procedure Code, should have 
moved the court for reconsideration of the 
order of February 21, 1930, assuming that 
it could be set aside by the same Judge or 
another Judge or Judges of this High Court, 
Ifhe had done so and if the question was 
found to be one which could be decided in 
his favour the translation, printing and the 
preparation of the paper book would have 
been’ avoided. It will be unjust to the 
appellant to dismiss the appeal on the 
ground that the learned Judge should not 


(2)12.A 129; A W WN 1890, 39 (F B.) 
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have passed the order dated February 21, 
1930. The learned Advocate for the res- 
pondent contends that the Bench hearing 
the appeal can set aside the order of a Single 
Judge previously passed as regards the 
deficiency in the court-fee being made good. 
Assuming the court hearing the appeal has 
such power, we are clearly of opinion that 
we should not exercise it against the appel- 
lant.and should uphold the order of Feb- 
ruary 21, 1930, in view of the circumstances 
already referred to. < KT 
We have also been referred to Krishna- 
samt Panikondar v. Ramasami Chettiar 
(3), in. which their Lordships of. the Privy 
Council held that the admissicn of an ap- 
peal after the period of limitation deprives 
the respondent of a valuable right, for it 
puts in peril the final decision in his favour, 
and therefore where an .order for such ad- 
mission is made ex parte, it is open to 
reconsideration at the respondent’s instance. . 
We do not think the analogy holds good -iñ | 
cases in which the memorandum of appeal 
is impugned on the ground that full éourt-fee 
was not paidthereon. Section 3, Limitation 
Act, is imperative and lays down that 
every appeal preferred afler the period.of 
limitation prescribed therefor shall be dis- 
missed. . There is no such provision in 
respect of appeals preferred on payment 
of insufficient court-fee. The Privy Council 
case therefore has no bearing on the ques- 
tion which we are called upon to decide., 
For the reasons stated above, the prelimi- 
nary objection is overruled, and we proceed’ 
to hear the appealon the merits. [The rest 
ofthe judgment dealing with facts is not . 
material to the report —Ed]. f 
N. Order accordingly, 
(3) 48 Ind. Cas. 493; A IR 1917 P O 179; 451 A25; 
41 M 412; 24 M LJ63;4 P LW 54;16 ALJ 57; 
7 LW 156; 23M L T 101;27 Cr: L J 253; 2 PLR 
1918;22 © W N 481; 21 Bom. L R 541; 11 Bur. LT 
121; (1918) M W N 906 (P. O.) 





SIND JUDICIAL COMMIS- 
SIONER'S COURT 
Miscellaneous Civil Se plicetion No. 58 of 

19: ; 


August 11, 1932 
FERRERS, J. C., AND MEHTA, A. C. J. 
Inre ENQUIRY Into Tas CONDUCT 
oF MR. HARBUXRAI H. SHAHANI, 
PLEADER or LARKANA— 

Sind Couris Act (Bombay Act XII of 1866), s. 12— 
Pleader charged with participation in meetings and 
processions organised by an unlawful association— 
Expression of ‘regret and disclaimer~ Warning, if 
sufficient—-Costs of proceedings, ° : 


1933 In re HARBUXEAI H. SHABANI 755... 


“A District Judge reported to the Judicial Oem- 
rhissioner's Court for action under s. 12, Sind Courts 
Act, against a Pleader for having taken part in 
political meetings and processions organised by & 
Congress Committee which had been declared an- 
lewful by the Government, It appeared that he Fad 
been warned ‘previously for congratulating all 
Indian leaders who had been convicted ‘and sentenced 
under the-provisions of the -Salt Act and the Pezal 
Uode. On the present occasion, the Pleader declaned 
that he had not and that he never had eny intention 
of associating -himself with the Congress or its 
activities or to participate in any disloyal movement 
or in any association declared by the Government to 
be unlawful : P ret oe < 

Held, that in view of the declaration made by tne 
Pleader, he might be let off with a warning, but that 
he should pay the costs of the Orown. : 

- Report made by the District Judgs, 
Larkana, for disciplinary action against 
Harbuxrai, pleader of Larkana, : 


- Mr. C. M. Lobo, The Government Pleader, 


for the Orown. ; 

Mr. Srikishendas H. Lulla, for the Oppc- 
ment...» - |. a eee” - 

.dudgment.—The District Judge cf 
Larkana has reported to -us the conduct cf 
a Pleader of. his court whose name is Mu 
Harbuxrai. -- He has invited us to ‘take such 
action as is deemed fit under s. 16 of Bom- 
bay Act XII of 1866. That section says :— 

“It shallbe competent tothe Courtof the Judicial 
Commissioner to remove or suspend from practice 
formisbehaviour, any person so admitted to be = 
Pleader." ; f 

The sanad by which Pleaders are admit- 
ted contains a'clause which runs :— 

“This sanad is liable for breach of any of these 


conditions or for other grave reasons to be suspended” 


or revoked by the Court of the Judicial -Commis- 
sioner. Grave reasons wil! include participation in 
any disloyal movement ” 

Mr. Harbuxrai holdsone of these sanads 
. which has been very recently renewed. 
This sanad has been renewed although 
the holder has previously received a serious 
admonition. It occurred in this way :— ` 

Some years ago certain offenders with 
whom we have here no concern were con- 
victed of certain infractions of the law. 
Mr. Harbuxrei moved the Larkana Bar 
Association ‘heartily to congratulate all the 
Indian leaders and others hitherto sentenced 
under the provisions of the Salt Act or the 
Indian Penal Code, For this he was 
reported to this court which raised the 
question whether active participation in the 
passing of a resolution of this character 
amounts to misbehaviour or improper 
conduct on the part of the Pleader con- 
cerned, 


It came to light that Mr. Harbuxrai had 
sought the appointment of an officer- in the 
Courts of Law. By so doing he undertook 
a trust and assumed a responsibility. That 


responsibility he has failed ‘to ‘realise and : 
that trust he has betrayed. Tah 
The duty which he undertook -to do was- 
to assist the courts to put the law ‘into | 
execution. ek 
The thing which he tried to do, was - 
to encourage offenders to seb the law’ at 
defiance. < 5 mk 
On that occasion it was held’ that ‘Mr. 
Harbuxrai had shown himself thoughtless 
and excitable. But this court was willing 


. to supposethat he would not be for ever 


incorrigible. Mr. Harbuxrai was, therefore, 


dismissed with a warning. This wês on . 


July 13, 1830. Bik ad 

It afterwards. appeared that amongst 
those who have not studied the course and’ 
consequence of. similar ideas: elsewhere, . 


. there were many who weré-as short-sighted 7 


and as hot-hsaded as Mr. Harbuxrai. ‘At 
theénd of the year 1931 excitement was’ 
running high. Disorder was prevalent. 
The time had come for authority to hold up 
a@hand and cry halt. The Governor-General 
took action. Those bodies which were; 
avowedly advocating that which is unlaw- 
ful were pleced under the’ ban. i 
‘Immediately the bubble burst. The 
public may have acted upon theprincipléso | 
learnedly laid down by the Chief Justice of 
Bombay in Shirpad Ramachandra Jog -v. 
Emperor (1), They may have. recognized. 
that the Ordinance was after all made for 
their good, to- preserve the public safety, 
and they may have decided loyally to carry. 
it out. “Whatever be the cause the evidence 
shows from that time forward: such: meet- 
ings as these bodies attempted to hold: in 
Larkana were sparsely attended. 
Dr. Gobindram (p. 20 of. 
book) says :— 
Processions were held but they were 
attended by boys only and by not more than 
20 of them 
Sobhraj (p. H 
says :— i 
Meetings took place :. but those who 
spoke at them were only boys and some- 
times foreigners. | SN fee se oe 
- All these meetings were attended by the 
Sub-Inspectors but they” were of so little 
importance that those officers did not, think” 
it necessary to disperse them. Mr. Har-- 
buxrai did not open his mouth at any of the - 
above meetings though he appears to have > 
attended them all. 


the. paper- 


of g the} paper-book) 


The evidence shows that thosé who had.. 


(1) 330 Ind. Cas 27; AIR 1931 Bom. 129; 33 Bom 
L R90; 32 Cr, L J 472; Ind. Rul. (1931) Bom, 235; 
55 B 484; (1931) Or, Cas. 177, i 
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cr, hitherto been most: prominent in every pro- 
«4: cession and most. vociferous: om every 
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to‘encovrage the breaking of the law he has, 


platform. were now’ content:.to hang: upon 
_the!outskirts of. the- crowd, and take part 
in the proceedings in silence. Ofthsse Mr. 
Harbuxrai appears:to“have been ore. He 
_» has;attempted:to persuade ‘us -that even if 
., he was present at any such meeting.1t-was 
_ byfaccident only. The headquartess from 
which.theprocessions set out happer. to ‘be 
within a. few: paces.of- Mr. Har-uxrai's 
house. It may: have: been thai. while on 
his own.lawful business he was accicentally 
involved inthe crowd. His :own wards are 
these :— 
: “I have never taken» part. in-any . proc=ssion or 
atténded any. meeting held“under the anspi=es cf. the 
Congressy ` T era : 
.~-The‘fact-is thatmy house’is situated -~ery” near 
Bolus Park. where Congress- meetings -are -held. 
During the course of my: usual evening walks, I might 
have been Observed in. the- park and.my aopearance 
there seems*-to™ have“created. the misunderstanding 
that:l-wis attending the/meetings. | 
it has-never’been ny: intention: nor-is thare: any'to 
associate myself with the: Congress or- its. activities, 
ér'to pêrticipate in any disloyal movement or in-any 
aasddiation declared” by “the ‘Governmént <0" be un- 
laviule. - fs, te a 
I respectfully submit thatit: is a ~matte<of -deép. 
regret to me that .my. innocent, movemens:. should 
have “been misrepresented... wt h y i 
Thèse are. Mr. Harbtxrai’s owt words. 
On‘the~othér hand there-is evidenceof many 
witnesses’ who saw ‘Mr. Harbuxrsi many 
| tinfes-in these’ meetings, on Jannar 26 and 
29;-on Fébruary 2, 4, and 7. These were 


Congress‘meetings. He was seen a-tending. 
processions‘on January 26; 29; and-February. 


4: These’provessions were of the Congress. 
Soirie Congress dictators delivered Speechés 
‘at-these- meetings: a ii 
Nenumal, anothér-witness, also mentions 
Mr. Harbuxrai ‘joining a Congres-proces- 
sion on January, 26,.and he:saw him also at 
another.Congress procession. ` 
“Murid Ahmed who took 
meetings. says -from that record . hat: Mr. 


Harbuxrai attended the Congress meetings.: 


on. January 26, 29, February.4,.7, 11,13 and 


throughout. ` i k 
Shafi Mahomed, another witnsss“slso'men- 


“14... He was-also seen in.the processions : 


tions Harbuxrai joining the processions. 
from Satyagrah Office. He was with the: 


procession up to the last... 
Reading this evidence: along with Mr. 
Harbuxrai’s own explanation... we are con- 


vinced that he has been seen. at these. meet-. 


ings: and these processions. We -do~ not, 
however, think that we need lake any 
furthér notice*of Mr: Harbuxrai and what 
he has'done. Ifhe was at.any ima inclined 


notes cat. these 


at any rate now, made it clear that he has 
not the courege of his convictions. At one 
time he may have been inclined to con- 
gratulate:others upon the offences which” 
they had -committed_ and the penalties 
whichihay had incurred. Since then the. 
danger has come near himself. He has now 


abandoned . his position. The” principles” 


which hevonce proclaimed he has now. with. 
equal. publicity disavowed. He has 
declared tkat he has not and that:henever 
had-any intention’ of- associating himself 
with the-Congréss or its activities, or to 
participate in any. disloyal. movement. or 
inany. association declared by the Govern- 
ment to be unlawful. | 

For our present purpose, this is enough. 


Against such a man as this we disdain’ to . 


put.our disciplinary powers to work: A 
fugitive is not worth powder and shot. 
We, therefore, accept the disclaimer ~of 


Mr. Harbuxrai which weare glad to give ` 


the- greatest. possible publicity. If Mr. 


Harbuxrai’s example has any weight with” 


any of his fellow citizens, those who follow 


him will renounce all association with the: 


Congress and will absent from participa- 
tion in disloyal-movements. If on the other 
hand, there is no-one who attaches any 
importance to anything that-Mr. Harbuxra1 
may say or do, then we also are content to 
regard whatever he may have done 'as.un- 
worthy of. further. notice. 
leave him. to. this-own reflections-: 


himself before us in this fashion a-third 


| time.” sae 
“Once'before Mi. Harbuxrai has escaped 


with a warning. For asecond time he has 
in this court putthe Crown tocosts. -Those 
costs he‘must himself discharge.. - 
With this order we dispose of this refer- 
ence: 
NG "Order accordingly. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No.26 of 1929 ` 
November 16, 1932 
BENNET-AND BAJPAI, Jd. 
BALKRISHAN AnD ANOCTHER— 
PLAINTIFFs— APPELLANTS 
versus 
Musammat BUNDIA AND oTHERS—~ 
DEFENDANTS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), 0. XLVII, 
r. 1—Review—Error of law-—‘Error apparent on the 
face of the record’, if includes error in law, 


We, .theréfore,- 
but he: ~- 
will:be well advised if he does‘ not bring: 


1933 . 


r An application for review is.not maintainable on 
the. ground of an alleged error of law, asan error 
in law does not come within the meaning of -he 
expression ‘error apparent on the face of the record', 
in O. XLVII, r. 1, Oivil Procedure Code. .: Chhajju 
Ram v. Neki (2), relied on, Murari. Rao. v. , Balavaath 
Dikshit (1), referred to. ' 


Mr. K. N Laghate, for the Appellants. 
Mr. M. N. Kaul, for the Respondents. 


Judgment.—This is an application tor 
a: review of judgment under O. XLVII, 
T. 1, filed .by a respondent to a second 
appeal -which was decided by a Bench of 
two Judges of this: court, neither of whom 
is now a member of the Bench. The 
second appeal was decided on June 10, 
1931, and the term of office of one of these 
Judges was terminating on August 4, 
1931. On August 4, 1931, this application 
for review was presented; .that.is, it was 
presented after an interval of seven weeks 
and on adate which made it impossible 
that it should be heard by the two. Judges 
who .composed the Bench which disposed 
of the second appeal. The second appzal 
was , brought by the’ plaintiffs, and ‘he 
first ground was _as follows :—‘Because the 
_ Plaintiffs were entitled to realize their 
mortgage money in full from any mert- 
gaged property and the decree declaring 
proportionate liability of properties, pos- 
sessed by defendants .Nos, "2 and -5-is 
contrary to law.” This was :the main 
question argued inthe second appeal, and 
this court allowed the contention -ofthe 
plaintiffs-appellants. The grounds of -re- 
view before us.are extremely vague, . and 
it is. stated in the first ground : 

“Because all the parties and: the prop- 
erties having been-included in the stif, 
-this court has erred in not adjudicating 
the respective rigats and liabilities of all 
the parties before it especially when “he 
plaintiff claimed to put the entire burcen 
on a portion of the property.” 

From the ‘explanation of the learned 
Counsel for the applicant, who is de- 
fendant No. 2, one Bala Prasad, a .tes- 
pondent in the second appeal, we uncer- 
stand that the question which it is row 
desired to raise is exactly the same 
question which was raised in ground No. 1 
of the second appeal. The learned Coursel 
justified his attempt at what is prazti- 
cally a rehearing of the second appeal 
by stating thatthere was an error apparent 
on the face of the record within the meaning 
O. XLVII, r. 1. This error, according to 
him, is an error of law, and his proposition 
was that when the plaintiffs released a 
part of the property mortgaged from their 


BALKBISHAN: V. BUNDIA `-°" 


757 


claim, tha -plaintifis-were -not entitled to 
put the-sntireiburden of the -mortgage 
debt. on tha other property. :It was argued 


. forthe applicant in review: that an -error 


of law may be the subject ofa review, 
and that this proposition was laid down in 
Murari Rao v.,Balaranth Dikshit (1). Itis 
true- that .that raling does state .on 
p: 957% 

“Inthe present case the District Judge was gulity 
of -an error of law, but-an error so patent--tkat .we 
think it can be said to-be apparent on. the “face. of 
the record” i ; Z’ 
and on p. 958* it is stated : : 

“We are not prepared to accept appellants’ con- 
tention that the word.‘error' must necessarily , be 
limited to errors -of fact, - but consider-that-there 
are. cases ic which.an .error- of law can. also come 
within the meaning of the rule.” oe AE 

We consider that even if .wə were to 
follow this ruling we. could not.say : that 
in the present cas2-there..was any error 
of .law so patent that it could .be.said , to 
be .apparent on the face of the record, 
The point of law-which the learned ~Coungel 
for applicant .desizes to establish is .a 
point which -he covld only establish after 
argument and reference to authorities. . It 
is certainly not a. point which is apparent 
on. the fare of the record; nor -is it-a point 
so simple as to carry conviction. when it .is 
stated. We .considsr however that we.are 
bound by the ruling -of their Lordships of 
the Privy Council reported in Chhajju Ram 
v. Neki (2). In this case it is stated on 


p. 1317 : 

“The plaintiffs then applied under O. XLVII, r.1, 
Civil Procedure Code, 1908, “for a review bf, the 
judgment of -the Division Bench, on“ the ground 
that the Division Bench:pught not to haye admitted 
the additional ground -of.; appeal, and thet the 
learned .Judges were misled into. -holding that the 
factsbound by them disantitled ‘the plaintifs to a 
decree.” . 2 : 

Ib is- clear that-the -grounds ‘in: that case 
were alleged errors oflaw. It was held on 
p. 135+ by their Lordships: 

“They think that r. 1,0. XLVII, must be read as 
in itself detinitive of tne limits within. which re- 
view is to-day permittec, and the reference t3- prac- 
tice under former and different statutes is misleads 
ing. S> construing it they interpret the words 
‘any other sufficient reason’ as meaning..a reason 
sufficient on grounds at least. analogous to those 
specified immediately -previously. “Such an inter- 
pretation excludes’ from the power of review , con- 
ferred the course taker by:the second arid: third 
Division Benches.” f 


(1) 76 Ind. Cas. 342; A “I `R 1921 Mad; 98; -46 M 
955; 45 M L J -309;.18 LW 363; (1923) M -W N76 
JB), 72 Ind. Cas...568;:A-IR 1922: P 6 112;49,1 A 
144; 3 Lah 127; 30 ML-T 295;.26 0.. W -N 67; 4b P 
L K P O 14192; 3. P L T 435;.16 LW 37; 17. WR 
1922; 43 M L J332; 24 Fom-LR 1238; 4UPIR 
(P ©: 9}: -36 O L J-459 1P O). : , 
-"* Pages of 43M —[Ed] OR a 
tPages of 3 Lab.—[Ec] - 
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Their Lordships therefore held that re- 
view vould lie on the alleged error of law. 
As regards the words “error apparent on 
the face of the record,” atp. 1337 their 
Lordships stated: 

“The three cases in which alone mere review is 
permitted are those of new material ovarlocked by 
‘excusable 
onthe face of the record, or ‘any othar sufficient 
reason. The first two alternatives do not apply in 
inthe present case, and the expression ‘szxfiicient’ 
if this were all, would naturally be read as mean- 
ing sufficiency of a kind analogous to tae two 
already specified; that is to say, to excusable 
failure to bring to the notice of the court new and 
important matters, or error on the fsce of the 
record.” 


This -passage indicates that their Lord- 
ships held that the application for review 
in that case would not come uncer the 
heading of “mistake or error apparent on 
the face: of the record,” and that it would 
come, if it would come at all, undar the 
‘words “any other sufficient reason.” They 
then proceeded to say that it did noi come 
under those -words.- It therefore’ must be 
taken that their Lordships have négatived 
‘the proposition of the present applicant 
that an error in’ law will come under the 
words “error apparent on the face of the 
record.” Accordingly we refuse thie appli- 
cation for review with costs. i 
N. : Application refused. 
*Page of 3 Lah —[Hd.; 


_. RANGOON HIGH COURT. _ 
Civil Revision Application No. 53 of 1933, 
March 24, 1933 
BAGULEY, J. 
U.NGWE SAN— APPLICANT 
‘versus 
U. PAW HNYUN— Opposite Party 

Civil Procedure Code (Act V of 1908), D. XXI, 
r. 68—Declaratory suit under— Dismissal of suit as 
attachment ceases—Suit, if decides title to attached 
property. a ; 

When a declaratory suit under O. XXJ, r. 63 is 
dismissed as the attachment ceased due to dismissal 
of. éxecution proceedings, the suit does not decide 
title tothe attached property: When the attach- 
ment ceases, all proceedings based upon the atttach- 
ment also come to an end. ~- 

CO. R. ` Appl. against an order of the 
District Judge, Pyapon, dated Novem- 
ber 10, 1932. D ‘ 

Mr. E. Maung, for the Applicant, 

Mr. Tha Kin, for the Opposite Party. 

Judgment.—It is unnecessary to set out 
thefacts which give rise to the present 
application at length. One graund—and 
one ground only—had been taken up in 
revision and that is that the lower Dourts 


~ Pee 
= 
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misfortune, mistake or error zpparent.. 
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entirely failed to take into consideration 
the effect of Civil Miscellaneous Case 
No. 3 of 1931 of the Township Court of - 
Pyapon. - 

Civil Miscellaneous Case No. 3 of 1931 
was an application for removal of attach- 
ment. Paddy had been attached by U 
Negwe San in execution of his decree against 
Mg. Than and Paw Nyun applied for re- 
moval of attachment. The order passed 
by the Township Judge was that the 
paddy attached belonged to Po Than and 
Ma Ngwe Kyaw, so the application for 
removal of attachment was rejected. This 
was merely a summary order but subject 
to the filing of a declaratory suit under 
O.XXI,r. 63, Civil Procedure Code, was 
as between the parties to it, conclusive. 
The contention is that as between Paw 
Nyun and Ngwe San this paddy must 
always be considered as belonging to Po 
Than because although a declaratory suit 
was filed by U Paw Nyun to challenge this 
finding the declaratory suit was dismissed. 
The declaratory suit however was not “dis- 
missed on its merits, It was dismissed 
because the execution proceedings col- 
-lapsed and so the attachment came to an 
end. . Once the attachment came to an end 
there was no purpose to be served by the- 
parties litigating any further with regard | 
to whom this paddy belonged to. It is a 
matter ofno interest whatsoever to them 
Najim-un-nessa Bibi v. Nachar-ud-din 
Sardar (1),and Fateh Din v. Qutab Din 
(2), are authorities for holding that with the 
end of the attachment all proceedings 
based upon the attachment come to an end. 
This being the case the lower Courts were 
quite right in omitting to take into con- 
sideration Civil Miscellaneous Case No. 3 
of 1931 because that case had no effect at 
all. 

For these reasons the application for 
revision must be dismissed with costs; . 
Advocate’s fee two gold mohurs. 

N. Application dismissed. 


(1) 83 Ind. Cas. 238; A IR 1924 Cal. 744; 510 
548; 39 O L J 418. i 

(2) 67 Tod. Oas. 543; A I'R 1922 Lah. 108; 3 Lah. 
Pi ae 
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ALLAHABAD HIGH COURT 
Miscellaneous Case No, 41 of 1931 
April 28, 1933 
NIAMATOLLAH AND BENNET, JJ. 

In re PALLU MALL BHOLA NATH. 

Income Tax Act (XI of 1922), ss.22 (4), 30, SI— 
Notice under s. 22 (4), when canbe issued —Failure 
to comply with notice—Assessment under s 28 (4}— 
Legality of—Appeal—Assistant Commissioner, if cen 
examine record to satisfy if appeal lies—Order that 20 
appeal lay—Whether amounts to dismissal under s. 31 
—Time during which notice under s. 22 (4) can 5e 
issued, 

It ig open to an Income-tax Officer to issue a 
notice under s. 22 (4), Income Tax Act, at any tine 
after he has called upon the asseasee to furnish a 
return. The failure ofthe asseasee to comply wish 
the -Income-tax Officer's notice calling upon him 50 
produce his account books, renders him liable to 3e 
assessed under s. 23 (4). 

An Assistant COonmissioner of Income Tax cen 
examine the record so as to satisfy himself whethar 
the appeal beforehim is competent, as withoat 
examining the record tosome extent he could mot 
have been in a position to find whether the asses- 
ment was under s. 23(4), and whether an appeal 
lay. When after examining therecord, he does not 
admit the appeal, the order does nof‘amount to en 
order dismissing an appeal under s. 31. 

Per Bennet, J.—It would be illogical to` impose 
the penalty of assessment under s. 23 (4), against 
which there is no appeal, for the non-production >f 
accounts or documents when the order of the Income 
Tax Officer was issued before the return was filed, 
and hold that the penalty could not be imposed if 
the order was made after the return was filed. 
There is no reason whatever to distinguish these tro 
cases. The failure in the one case is equally-wortLy 
of penalty with the failure inthe othercase. To 
draw a distinction between the two cases will be 
illogical. It is absurd to suggest that the time 
during which the Income Tax Officer could issuea 
notice under s. 22 (4), is limited tothe time ba- 
tween the service ofa notice on an assessee undar 
s. 22(2), and the return furnished by the assessce 
in compliance with that notice. Íp. , CCl 


. Mr. Gopi Nath Kunzru, for the Applicans. 
The Government Advocate, for ths 
Crown. 


Niamatullah, J.—This is a reference 
under s. 66 (3) of the Income Tax Act. Ths 
Income-tax Commissioner was required by 
an orderofa Bench of this court dated 
July 20, 1931, to state a case in relation to 
three questions therein formulated. The cas3 
has since been stated. The only facts whica 
it.is necessary to state for the purpose cf 
the reference before us are these : 

The assessee, Sita Ram, was required bz 
the Income-tax Officer to furnish a returr, 
which he did. Subsequently the Income-tax 
Officer issued what purports to be a noticas 
under s. 22 (4), Income Tax Act, calling upoa 
Sita Ram to produce his account books for 
the years 1983 to 19385 Sambat. Sita Ram 


produced his actount books for the years 
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1984 and 1985 but not those for 1983. On 
being questioned by the Income-tax Officer 
on a later date as regards the circumstances 
in which ha failed to produce the accounts 
for the year 1983 Sambat, he explained 
that the same had been filed in the court- 
of the Munsif, Benares. ‘The Income-tax 
-Officer seni a communication to the Munsif 
asking whether the assessee’s account books 
for the year 1983 Sambat, had been filed 
in his court, as alleged by the assessee. 
The Muns:f replied in the negative. Bub- 
sequently two other notices under s. 22 
-(4) were issued to the assessee. It is not 
necessary 50 enter into the details of those 
notices. The Income-tax Officer was of 
opinion thet the assessee failed to comply 
with these latter notises as well. Accord- 
ingly the Income-tax Officer made an assess- 
ment to tne best of his judgment under 
s. 23 (4), Income Tax Act. The significance 
of an assessment under s, 23 (4), is that 
no appeal i permitted, and the Income-tax 
Officer’s assessment is final subject to the 
general revisional jurisdiction of the Com- 
missioner under s. 33, Income Tax Act. I 
may, however, mention that the asseasee 
-is not altogether without a remedy where 
an Income-tex Officer makes an assessment 
under s. 23 (4), on the ground that the 
_assessee failed’ to comply with a notice 
issued under s. 22 (4), because he can apply 
under s. 27, for the annulment of the assess- 
ment on sufficient cause being shown and 
for a fresh assessment, being made. In 
case of an improper refusal by the Income- 
tax Officer, the law allows an appeal to the 
Assistant Commissioner under s. 30 of the 
Income Tax Act. It appears that the as- 
sessee in the present, case . actually took 
action under s. 27 of the Act, but without 
success. He also preferred an’ appeal to 
the Assistant Commissioner, but I am 
informed that it was abandoned. It is not 
necessary to pursue this aspect of the case 
any further. : 
On the assessment being made by ‘the 
Income-tax Officer under s. 23 (4), Income 
Tax Act, the assessee preferred an appeal to 
the Assistent Commissioner, who, after ex- 
amination of the record, expressed the 
opinion thet as the Income-tax Officer had 
made the assessment to the best of his 
judgment uader s. 23 (4), no appeal lay. 
The assessee moved the Income-tax Com- 
missioner t state a case for reference to 
the High Court on this request being refus- 
ed. The assessee successfully moved this 
Court for an order requiring the Income-tax 
Commissioner to state a case in’ reference 
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to the three: questions which we =re now 
-called upon to decide. These ques-ions are 
as follows: . 

(1) Whether the Assistant Commissioner 
‘was right in professing not to acmit the 
_appeal, when he partially entered into the 
merits of the appeal and saw whe her the 
Income-tax Officer was right ornot-n mak- 
-ing an assessment to the. best af hs judg- 
_ment. (2) Whether the order cf th2 Assis- 
tant Commissioner virtually emounted or 
not tó an order dismissing an arpeel under 
“5. 31,. and whether or not, tnerezore, the 
_ assessee had a right to approach tLe Com- 

missioner to state a case ?: (3) Whether, in 
the circumstances of the case it was open 
to the Income-tax Officer to issue a notice 
under s. 22,6]. (4), of the Income Tax Act, 
and whether on account of a norcompli- 
ance with that order an assessmens to the 
‘best of the judgment of the Income-tax 
Officer could be made. 

I prefer to deal with the: last question 
first. The learned Advocate or the as- 
-gessee has pointed out that all the notices 
purporting to be those under s. 22 (4), 


-issued by the Income-tax Officer in this- 


case, were issued after the assesæe sub- 
` mitted his return under s. 22 (21. His con- 
tention is that the Income-tax Offizer can- 
not issue a notice under s. 22 (4), efter the 
agsessee submits his return and taat it is 
only after the assessee has beer cal=d upon 
to furnish a return and before ke has actu- 
„ally furnished:a return that the Income- 

tax Officer can issue a notice under s. 22 
(4). At one time there was soma difference 
‘of opinion on this question. I had to deal 
-with this - point In re Lachhman Prasad 
Babu Ram (1). Mukerji, J., took a different 
view, and the matter was referred ba Full 
Bench; but unfortunately the -eference 
proved to be infructuous. The view which 
I. expressed on that occasion is wholly 
against the contention which is 30w put 
forward by the learned Advoeate for the 
assessee. I have carefully cœsidered 

--gs. 22 and 23 of the Act inthe ligkt of the 
. arguments addressed to me toda7 and I 
see no reason to depart from the view which 

I -then expressed. 

“I understand that my learned brother 
ig also`inclined to take the same view. 
. The-decision of a Division Benct of the 
Punjab‘ High Court was strongly relied on 
when the: case already refsrrec to was 


(1) -126 Ind. Oas.: 801; AI R 1920 ‘All. 49; (1930) 
-A'L J 1; Ind. Rul. (1936) AIL 849 (F B). ! 
(a) 131 Ind. Cas. B?; ABIR 1931 Leh.37; 12 Lah, 
7189; Ind. Rul, (1931) Lah, 353; 32 P L R 53 (F B). 
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argued in this court. The decisions of this 
Court and of the Oalcutta and Patna High 
Courts were against the Punjab case. The 
Lahore High Court has since`had the 
occasion to reconsider the question in 
Muhammad Hayat v. Commissioner of 
Income-tax (2), and has been taken by other 
High Courts. There is thus a unanimity of 
opinion on the question raised by the 
learned Advocate for the assessee. I hold 
that it is open to an Income-tax Officer .to 
issue a notice under s. 22 (4), at any time 
after he has called upon the assessee to 
furnish a return. This being so, the 
failure of assessee to comply with the first 
notice issued by the Income-tax Officer 
calling upon him to produce the account 
books for the year 1983 Sambat rendered 
him liable to be assessed under s. 23 (4). 
In this view, I answer both parts of the 
third question in the affirmative. As 
regards the first question, I think the _ 
Assistant Commissioner was right in so far 
examining the case as to satisfy himself 
whether the appeal before him was com- 
petent. Without examining the record to 
some extent he could not have been in a 
position to find whether the assessment was 
under s. 23 (4), and whether an appeal lay. 
Accordingly I answer the first question 
also in the affirmative. It follows from 
what I have said in answering the first 
question that the second question must be 
answered in the negative. Accordingly I 
answer it in the negative. 

Bennet, J.—I agree with the observa- 
tions which have fallen from the lips of my 
learned brother and I desire to adda few 
words on my own account on one of the 
points which have been raised and which 
is the main point in this case, that is, 
whether the issue of a notice under s. 22 
(4), of the Income Tax Act, after tne filing 
of the return under s. 22 (2), was ultra vires 
or not. OnthisI would make the follow- 
ing comments: = 

Argument from Grammar.—Section 23 
(4), deals with three clauses. The first 
clause is failure to make a return. The 
second clause is failure to produce accounts 
or documents required by the Income-tax 
Officer. The third clause is failure to 
attend or produce evidence. Now these 
three clauses are separated by the disjunc- 
tive conjunction “or.” The middle clause 
is not connected with the other clauses, 
but is separated from them by these two 
disjunctive conjunctions “or, or”. I con- 


‘sider, therefore, that the words - cannot be 


imported into the middle clause from the 
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other clauses and that the middle clause 2s 
it stands is complete in what it expresses. 
The learned Advocate for the assess3e 
desires to add to the middle clause tie 
words “ before he has made a return.” I 
consider, that,. under the ordinary rules of 
English grammar, these words cannot ne 
imported into the . middle clause. The 
. Yeason which’ the learned Counsel gives 
for desiring to import these words is tkat 
the last clause begins with the words “ or 
having made a return...” The mere fact 
that the last clause uses these words is not 
areason for importing the negative into 
the second clause. 

Argument from Logic. — The second argu- 
ment I would call the argument from 
logic. In my opinion it would.be illogizal 
to Impose the penalty of assessment under 
s. 23 (4), against which there is no app2al 
forthe non-production of accounts or dozu- 
ments when ihe order of the Income-sax 
Officer was issued ‘before the return was 
filed, and hold that the penalty could not 
be imposed if the order was made after ihe 
return was filed. There is no reason wkat- 
ever to distinguish these two cases. The 
failure in the one case is equally worihy 
of penalty with the failure in the other 
case. Todraw a distinction between she 
two cases will be illogical, and it is in- 
correct to interpret an Act in an illogical 
manner if it can be interpreted in a logical 
manner. The third point is thai, if the 


argument for the assessee were accepted. 


there would -be no penalty provided for 
the failure of the assessee fo ‘procuce 
accounts or documents required by the 
Income-tax Officer if the order was made 
after the return was filed. The lea-ned 
Counsel for the assessee referred to s. 37; 
but that section really. provides for the pro- 
duction of evidence from any person and 
not specially from the assessee, -and, tkere- 
fore, we cannot look to that section for a 
penalty for the assessee’s non-production 
of the accounts or documents. - 
The fourth argument is from the ccurse 
of business. itis natural for the Income- 
tax Officer to take up a case of an assessee 
when his return is furnished, and the Income- 
tax ‘Officer then sees what books or cocu- 
ments are required, and he issues a mtice 
on the assessee to produce his books or 
documents. Such will be a natural course 
of procedure in assessment. Further, sub- 
s. 22 (4), itself provides that the notice is 
to issue toa person upon whom a rofice 
has. been served under. sub-s. (2). It is, 
in my opinibn, absurd to suggest-tha; the 
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time during which the ‘Income-tax Officer 
could iss a notice under s. 22 (4), is 
limited tc the time between the service of 
a notice om an assessee under s. 22 (2), and 
the returr furnished by.the assessea in 
compliance with that notice. For these 
reasons I agree with the view expressed by 
my learced brother, and I answer the 
questions as he has answered them. 

By the Court.—Let a copy of our order 
be sent b the Income-tax Commissioner, 
The assessée shall pay the costs of this 
reference. We assess the fee of the Counsel 
Zor the Crown at Rs. 150, which sheall:be 
taxed as costs if a ‘certificate therefor is 
filed: by h-m within the period prescribed by 
rules. 


N. Reference answered. 


‘LAHORE HIGH COURT. 
Civil-Eevision Petition No, 644 of 1932 
June 9, 1933 
ABDUL RASHID, J. 
KHDBSHED ALAM—PiamntiIre— 
PETITIONER 

VETSUS : 
ASA RAM—DEFENDANT— OPPOSITE - 


PARTY, . 

.-Coniract Ast (IX of 1872), s. -219-—-Commission— 
Broker, if entitled to reasonable commission, 

In a su by a broker for commission, if it ig 
proved thct he had acted as broker, he is sntitled 
to commission; and even if he . fails to produce 
evidence te show the. rate of commission, a reasonable 
amount ought tobe awarded to him.assush com- 
m1ssion. 

-0. `R. P. from .a-decree’of the Addi- 
tional ‘€mall’ Cause Court Judge, Lahore, 
dated ‘Angust 1, 1932. 

Mr. Shkiv Dayal, for the Petitioner? 

Mr. Prem Nath, forthe Opposite Party, 

Judgment. -The plaintiff, who is a 
broker, sued the defendant for -recovery of 
Rs. 98-1£-6. The Additional Judge of the 
Small Cause Court, Lahore, has dismissed 
the suis and plaintiff has preferred a 
petition for -revision to this court under 
s. 25, P-ovincial Small Cause Courts‘ Act. 
The plaintiff's case is that the defendant 
had asked him to sell his land situated 
on Hott Singh Road, Lahore, and had 
promised to pay commissiun at 2 per- cent., 
that hs had sold this land to Wali 
Mohammed for-Rs, 4,000 on February 15? 
1931, and -had taken Rs. 400 as earnest 
money which he had made over to the 
defendant. This transaction fell through as 
the dezendant did not have the sale deed 
execute. and registered within one month 
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in accordance with the conditions of the 
sale, The defendant came to LaLore on 
March 18,. 1931, and asked the -:pleintiff to 
secure another customer for him and he 
succeeded in selling this land to his 
brother, Fida Hussain for Rs. 4,000. 
Rupees 80 is claimed as comnission, 
Rs, 18-15-6 as Railway fare and incidental 
charges incurred by the plaintif The 
defendant denied the claim alleging that 
the plaintiff meant to purchase the land 
for himself and that therefore no commission 
was due to him. 

The plaintiff has produced four winesses 
including Wali Mohammad, the first 
vendee, and his brother, Fida Hussain, the 
second vendee. He also relies on a 7eceipt 
dated February 15, 1931, Ex. P-], and a 
letter of the defendant to Fida Hossain, 
Ex. P-2. I am of the opinion thet this 
evidence conclusively establishes thas Wali 
Mohammad was a bona fide purchaser and 
that he had agreed to purchase the land 
of the defendant for Rs. 4,000 and that 
the plaintiff had acted as a broker in this 
transaction. The notices and the telegrams 
sent by .the plaintiff to the defendant at 
Ludhiana requesting him to reach Lahore 
before March 15, 1931, point to the same 
conclusion. The defendant has nc pro- 
duced any. evidence to rebut the cese-set 
up by the plaintiff and his mere denial of 
liability cannot exonerate him. The fact 
that -the second vendee is a brothar-2f the 
plaintiff does not in any way affect the 
meriis of thecase. Ifit is proved that the 
plaintiff acted as a broker he is presctmab- 
ly entitled to his commission, and even if 
be had not produced evidence to show the 
rate of commission a reasonable amount 
ought to have been awarded to him as 
such. commission; 2 per cent. would not 
be an unreasonable claim in this respect. 
Wali Mohammad deposes that comm ssion 
had been fixed at 2 per cent. and I see no 
reason why the testimony of this perfectly 
disinterested witness should not be relied 
upon in this respect. The. statement of 
the plaintiff and the postal receipts >rove 
that the plaintiff incurred an exvense 
of Rs. 18-15-6 while he was acting as broker 
for the defendant. For the reasons given 
above, I, accept this petition for rev-sion, 
set aside the judgment and the d=cree 
of the lower Court, and decree the «laim 
of the plaintiff with costs throughout. 

N. | Petition accepted. . 
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_ ALLAHABAD HIGH COURT 
First Civil Appeals Nos. 434 of 1929 and 
. 168 of 1930 ` 
March 8, 1933 
NIAMATULLAH AND RAOHHPAL 
SINGH, JJ. l 
KUNDAN LAL-—PLAINTIFE— APPELLANT 
VETSUS > 
DEEP CHAND—Dsrenpant—REsponDENt. 
Transfer of Property Act (IV of 1882), ss. 106,111 ` 
—Lease—Period of lease fixed by  contract—Lease, 
if determines on expiration of term—Notice to quit, 
if necessary—Tenancy-at-sufferance, incidents of. 
Where the period of a lease is fixed by a contract 
between the parties, the lease determines on the 
expiration of the term for which it bas been granted 
and the lessee is liable to be ejected without notice 
to quit, ‘Section 106 of the Transfer of Property 
Act has no application to a casein which the parties 
to the contract have fixed a period of the lease, 
A tenant-at-sufferance has bare possession without 
right and without privity between himself and the 
owner; he has no right to any notice to quit, 


F. ©. A. from a decision of the Sub- 
Judge, Agra, dated August 24, 1929. : 
Messrs. S. Aba Ali and Shiva Prasad 
Sinha, for the Appellant. | 
Messrs. B. Malik Baleshwari Prasad and 
Jagdish Swarup, forthe Respondent. 


Judgment.—These are two connected 
appeals. Musammat Miran was the owner 
of a stone quarry. On March 26, 1997, . 
she gavea lease of it to Kundan Lal and 
Moti Lal. The lease was given for a period 
of two years. The lessees agreed to pay 
Rs. 70 yearly as rent. During the conti- 
nuance of the lease, Moti Lal assigned his 
rights in it to Kundan Lal.” Musammat 
Miram died. Before the expiry of the 
period of two years, Deep Chand, the heir 
of Musammat Miran gave a notice to Kun- 
dan Lal plaintiff to quit. Kundan Lal did 
not comply with this demand. The result 
of the dispute was that two suits were in- 
stituted, one by Kundan Lal and the other 
by Deep Chand. Kundan Lal in his suit 
contended that the lease: given to him by 
Musammat Miran was for an indefinite 
period and that under its terms, he was 
entitled to keep the quarry in his posses- 
sion foras long as he liked on payment of 
Rs. 70 per annum. He complained that 


‘Deep Chand was wrongfully interfering 


with his (Kundan Lal's) enjoyment of the 
lease. He therefore asked that a decree 
be granted to him declaring that he (Kun- 


. dan Lal) was in possession of the land in 


suit and that Deep Chand had no right 
tointerfere inany manner. Deep Chand 
instituted a suit against Kundan Lal. 
He alleged that the lease ip favour of 
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Kundan Lal was for a period of two yers, 
that before the expiry of the lease notice to 
quit had been given to him, that he did not 
give up possession over the property leased 
and was therefore in wrongful possession of 
the same. Deep Chand asked for possession 
and damages. f 


Two suits were tried together. The 
learned Subordinate Judge, who tried shem. 
came tothe conclusion, that the plea o` 
Kundan Lal that he, under the terms oz 
the lease, was entitled to hold possessior 
of the leased property for as long as he 
liked was not made out. He found i: 
established that the lease which Musa «maz 
Miran had given to Kundan Lal was: for 
a period of two years only. Kundan Lal 
had taken a plea that having regard to the 
provisions of s. 106, Transfer of Property 
Act, he was entitled to six months’ notice 
and so, the notice given to him by Deep 
Chand was bad and that therefore he was 
entitled to remain in possession of the 
leased property even after the expiry of the 
term of the lease. -'The court below found 
that only 15 days’ notice was necessary. 
The suit of Kundan Lal was dismissed, 
while the suit which Deep Chand had insti- 
tuted against Kundan Lal for possession 
and damages was decreed. Kundan Lal 
has preferred these two appeals in both the 
cases. 


The finding of the learned Subordinate 
Judge that the lease in favour of Kundan 
Lal was for a period of two years onl= 
has, not been challenged before us by ths 
learned Counsel who appeared for- Kundan 
Lal appellant. The only question which he 
has raised in this court is that the notica 
which Deep Chand gave to Kundan Lal 
asking him to quit the leased property on 
the expiry of the period of two years was 
not a valid notice because of the pro- 
visions of s, 106, Transfer of Property Act, 
and therefore a decree for ejectment should 
not have been passed. We proceed to 
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consider this question. The lease in favouz . 


ofj Kundan Lal was for a period of two 
years, The date of the lease is March 26, 
1927. It terminated on March 25, 192% 
On January 31, 1929, Deep Chand gave a 
notice to Kundan Lal asking him to givs 
up possession by March 26, 1929. The con- 
tention of the learned Counsel for Kundaa 
Lal is that in view of the provisions cf 
s. 106, Transfer of Property Act, Kundaa 
Lal wasentitled to a notice of six months.. 
Section 106, Transfer of Property Act, runs 
as follows: 
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“In the absence of a contract or lozal law or usage 
to tha contrary, a lease of immovable property for. 
agricultural or mantifacturing purposes shall be 
deemed to bea lease from year to year, terminable 
on the part ofaither lessor or lessee, by six months‘ 
notice expiring With -the end of a year of the tenancy; 
anialeass3of immovable property for any osher 
purpose shall be deemed to bea lease from monta to 
month, terminable on the part of either lessor or 
lessee, by 15 days’ notice expiring with the end o? the 
month of the tenancy kk 


The learned Subordinate Judge held that. 
second part of the aforesaid section was, 
applicable to the case and therefore anly 
19 days’ notice was necessary. In our 
view, this opinion of the learned Subor- 
dinate Judge is not correct. We are clearly 
of opinion that s. 106, Transfer of Property 
Act, has no application of the case before 
us. That section lays down thatin cases 
where thers is no contract or-local law or 
usage, a lease of immovable property for 
agricultural or manufacturing purpose 
shall be deemed to be a leasefrom year to 
year, terminable on six months’ notice, and 
a lease of immovable property for any 
other purpose shall be deemed to ke a 
lease from month to month, terminable by 
15 days’ notice. The language of the 
section shows in an unmistakable. marner 
that it will not apply to cases in which f-om 
there is a contract that the lease is not one 
from year to year. The section prescr-bes 
rules by which, in the absence of contract 
or local law or usage to the contrary, the 
duration oz leases and length of notice for 
terminating them. are regulated. Sec- 
tion 106, Transfer of Property Act, does not 
apply.to cases in which the parties, under 
their agreement, fix a period for the lease. 
In the case before us, the court below 
has found that the parties to the lease 
agreed that the lease was for a period 
of two years. Under the law, no notice 
was necessary. Unders. 11i, Transfer of 
Property Act, a lease of immovable pzop- 
erty, where time is fixed by the parties 
to it, determines by the efflux of time limit- 
ed thereby. On the expiration of the 
term for which a lease has been grarted 
the lessee may be éjected without natice 
to quit, 


Section 116, Transfer of Property Adt, 
lays down that ifa lessee of the proparty 
in possession thereof after the 
determination ofthe lease granted to him, 
and the lessor accepts rent from the lessee, 
or otherwise assents to his continuing 
in possessian, the lease is, in the absence 
of contract tothe contrary, renewed from 
year to year, orfrom month to moath, 
according to the purpose for which the p-op- 
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erty is leased, as specified ins. 106 Trans- 
fer of Property Act. Inthe casé before us, 
the facts are different. Here, ths lease 
was according to the contract betwzen the 
parties for a period of two years certain. 
As soon as the period expired, tls lease 
determined and the lessee was bound to 
give up possession. On the termination of 
the lease, the position of the lessee vas that 
of a tenant-at-sufferancefas being >ne who 
came in by right and held over without 
right. Such a person can be ejected 
without notice. In the present case, it has 
been found that the lessor,! befre the 
expiry of the term of the lease, gate notice 
to the lessee that he did not dezire the 
lessee to remain in possession ater the 
termination of the period of lease. A 
tenant-at-sufferance has bare pcssession 
without right and without privity 2etween 
himself and the owner; he has no right 
to any. notice to quit. Wher2 there is 
a contract between. the parties that a. 
lease would terminate on a perticular 
day, that contract by itself is = notice 
to the lessee to quit on ths expiry of 
the terms of the lease. According so Eng- 
lish Law, . 

“a lease for a term requires no notice-to cuit at the 
end of the term when the term expires b~ effluxion 


of time...... ” See Halsbury’s Laws of England. 
p. 458, Vol. 18 (1911 Edn.). 


The same rule has beer laid down in- 
8.111, Transfer of Property Act. For the 
reasons given above, we are of opinion 
that where the period of a lease is fixed 
by a contract between the parties. the lease 
determines on the expiration of the 
term for which it has been granted and the 
lessee is liable to be ejected withou. notice 
to quit. Section 106, Transfer pf Property 
Act, has no application to a case :n which 
the parties to the contract have fixed a 
period of the lease. Therefore in our 
judgment, the decree of the Gours -below 
is correct. Both the appeals of Kundan 
Lal stand dismissed with costs-of the res- 
pondent. 


N. Appeal disrissed. 


ALLAHABAD HIGH COURT 
Execution Second Civil Appeal Fo. 645 
tof 1933 
July 28, 19332 
NIAMATULLAG, J. 
BALDEO SINGH AND AnotaE:— 
APPELLANTS 

: versus . 
CHUNNI LAL AND OTHERS— RESPCNDENTS, 
Civil: Procedure Code (Act V of 1808). O.XLI, 


. these circumstances r. 
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r. 5—Appeal from order in execution dismissing judg- 
ment-debtor’s objection that property isnot saleable— 
Power toorder stay without taking security—O. XLI, 
r. 5, applicability of. 

Where an appeal is preferred from an order pass- 
ed bythe Executing Court dismissing the judgment- 
debtor's objection that the property proceeded 
against is not saleable, the court can stay execution 
even though no security is furnished. Order XLV, 
r. 5, Civil Procedure Code, applies to casesin which 
the decree undar appeal is capable of execution and 
is sought to be executed,and is not applicable to 
cases where the appeal is not fromthe decree which 
is sought to be executed. 


Messrs. G. Agarwala and Kartar Narain 
Agarwala, for the Appellants. or 

Judgment.—This is an application for 
stay of sale of a house and grove belonging 
to the appellants. The respondents obtained 
a decree for sale on foot of a mortgage, 
and the mortgaged property was sold. 
The sale proceeds did not prove sufficient 
for. satisfaction of the entire mortgage 
money and the mortgagees obtained.-a 
decree over under O. XXXIV, r. 6, and 
proceeded to attach other property belong- 
ing tothe judgment-debtors whose house 
and grove were attached. They objected to 
the saleof the house on the ground that 
they were agriculturists and therefore their 
residential house could not be sold in execu- 
tion of a decree. Their objection has. been 
disallowed by the lower Court. Hence this 
appeal. By this application they apply for 
an order directing stay of sale pending their 
appeal, 

There isno doubt that unless the stay” 
prayed for is granted, the appeal to this 
court will be wholly infructuous. The 
learned Advocate for the respondents con- 
tends that, as the appellants have not 
furnished the security required by r.-5, 
O. XLI, Civil Procedure Code,no order of stay 
can be granted. I do not think this conten- 
tion has any force. Order XLI, r. 5, applies 
to cases in which the decree under appeal is 
capable of execution and is sought to be 
executed. In the case before me there is no 
appeal from the decree which is sought to 
be executed. The appeal is from an order 


- passed by the court executing the decrée 


dismissing the judgment-debtors’ objection 
that the property attached was not liable 
to be sold in execution of the decree. In 
5, O. XLI, Civil 
Procedure Code, has no application. ` I 
think it reasonable to stay the sale pending 
the appeal. Order accordingly. i 


N. Order accordingly. 


1933 


_ ALLAHABAD HIGH COURT 
Miscellaneous Case No. 467 of 1932 
. April 3, 1933 
MUKERJI AND RAOBHPAL BENGA, JJ. 
KUNDAN LAL— APPLIOANT 
: versus 
NATHAHU—Oprosite Party 
- Provincial Insolvency Act(V of 1920), 83% 44, 79— 
Discharge, urder of -Release of insolvent from al 
debts provable under the Act— Notice to creditor, if 
mecessary—Omission of notice—Absence of fraud— 
Effect—Kules framed by Allahabad High Court under 
s. 79 —Necessity for modification, 

The rule of law that an order of discharge shal 
release the insolvent from all debts provable under 
the Provincial Insolvency Act, is not qualified ky 
any rule that the creditor should have notice of tke 
proceedings. The ruleis based on a policy of law 
and not any rule of constructive notice. Notice or 
no notice s. 44 comes into play and releases the ia- 


solvent from the debt in question- which could ua- 


doubtedly have’been proved under the Act. Section 
44 applies even where the omission of the name of 
the creditoris deliberately made by the insolveat 
if no question of fraud is involved. Elmslie v. 
Corrie (1), referred to. 

Tt is desirable to modify ’r. 34 framed by tae 
Allahabad High Court- under s. 79, Provincial in- 
solvency Act, to the extent that at least some advsr- 
tisement might appear in a local newspaper aad 


that some steps might be taken to proclaim the 
in the 


insolvency proceedings by beat of drums 
locality in which the insolvent resides,- [p. , col. 


M. C. from an order of the Small Cause 
Court Judge, Jhansi, dated July 5, 1932. 

Mr. I.B. Banerji, for the Applicant. . 

Mr. N. C. Vaish, for the Opposite Pary. 


Judgment.—This is a -reference by 
the’ learned -Judge; Small Cause Court of 
Jhansi, inthe following circumstances. The. 
plaintiff, Kundan Lal, sued the defendznt 
Nathu, for recovery ` of a sum of Rs. 137-12-0 
on foot of a promissory note dated May 31, 
1929, executed for Rs. 82. The defendant 
put up two defences. One was that she 
- teal holder of the promissory note was not 
Kundan Lal but his master, Ram Prasad 
and that the defendant had been discharged 
from insolvency and that, therefore, the suit 
was not maintainable. ; 

The learned Judge found that there was 
no evidence before him to prove that Kundan 
Lal was not the real holder of the >ro- 
missory note but his master was, ‘Then 
the learned Judge proceeded to consider 
the effect of Nathu having been declared 
an insolvent-and subsequently discharzed, 
but finding himself unable to come to a 
clear decision he referred the- matter to 
us. The question has ‘been formulated as 
follows: How doesthe fact of the defend- 
ant being a discharged insolvent affecs the 
case? 

On the-last occasion’ when the case came 
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before us, we sent for the record of the 
insolvency case so that we might be in full 
possession of the facts relating to it. It 
appears that Nathu made an application 
forbeing declared an insolvent on May 
31, 1930, amd in the list of creditors he 
mentioned one Ram Prasad and mentioned 
Rs. 82 as the amount of the debt payable 
tohim. Wefind. many acknowledgments 
onthe recard, that the notice issued to Ram 
Prasad wesreceived by one Kundan Lal 
who signed himself as the mukhtar am of ` 
Ram Prasad. If it wsre'of any importance" 
in this case to decide the point we might 
notice thatthe signature of Ram Prasad 
in pen of Kundan Lal seems to be similar 
to the signature of Kundan Lal himself 
in the petizion of plaint in the Small Cause 
Court suis. However, we have’ not to 
decide any question of fact but only the 
-question cf law. After notices were issued 
to the crecitors mentioned in the’ schedule 
attached to the petition and without any 
publication of notice’in the local official 


| gazette or in any local newspaper Nathu was 


given a discharge. 

The case of Kunden Lal is that he never 
heard of the proceedings in insolvency. 
and could -not have possibly proved -his. 
debt in those proceedings. ; 

The question is whether in the circtimst- 
ances Kundan -Lal's debt had become 
unenforceable although he had no notice of 
the proceedings. f 

For an answer tothe question we have to 
look to ths rules of law enacted under thePro- 
vincial Insolvency Act. Section 42 deals with 
discharge ands. 44 mentions the result of 
discharge. Under s. 44, sub- el. (2):— 

“An orēr of discharge shall release the insolvent 
from all debts provable under this Act.” 

There are certain exceptions but this 
case does not fall within anyofthe excep- 
tions. ‘This rule of law viz., anorder of dis- 
charge shall release the insolvent from all 
debis provable under this Act, is not 
qualified by any rule that the creditor 
should have notice of the proceedings. In 
our opinion the rule is based on a policy 
oflaw and not any rule of constructive 
notice. Notice’ or no notice therefore the 
5.44 comesinto play and releases the in- 
solvent from the debt in question which 
could undoubtedly have been proved under 
the Act. . There is no question of fraud in- 
volved inthecase and we need not express 
any opinion on that point. This view seems 
to bein consonance with the English deci- 
sion in Elmslie v. Corrie (1), which is based ` 


4) (1677) 4 Q B D 295. 
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-in which the insolvent, resides, 
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.onss. 49 and 125, Bankruptcy Act of 1869. 


Mr. I. B. Banerji who appears for the 
creditor has drawn our attention to r. 34 
framed by this High Court under s. 79, 


‘Provincial Insolvency Act, and has urged 


thatit would be in the interests of justice 
to, modify the rule to this extent that at 
least some advertisement might appear 
in a local newspaper and that soms. steps 
might be taken to proclaim the insolvency 
proceedings by beat of drums in the locality 
We think 
that there is some force in this propcal and 
a copy of our judgment willbe circulated 
for the information of the learned Judges 
of this court so that if necessary tke rule 
may be amended. g | 

Coming back to the ‘point in question 
we seeno reason tohold that the dicharge 
was dependent on notice being given to 
the plaintiff. The result would be ths same. 
even if the omission of the name of Kundan 
Lal was deliberate on the part of the in- 
solvent provided of: course no- quesion of 
fraud is involved, Our answer therefore to 
the question framed by the learned cudge, 
Small Cause Court, is that the def-ndant 
is. discharged from the liability uncer the 
promissory note ‘in suit. Let a copy of this; 
Judgment with the seal ofthe court k= sent 
to the learned Judge, Small Cause Zourt, 
for his information. A copy of this judzment. 
will be sent to the Registrar of the High 
Court for circulation. 

Neo, Answer accordingly. 


PESHAWAR JUDICIAL COMMI3- 
4 -© SIONER'S COURT T 
Civil Reference No, 67 of 1933 
f May 30, 1933 
MIDDLETON, J. C., AND Saapuppin, A. d. C. 
DAULAT KHAN— APPELLANT 


versus 
KALA MAL— RESPONDENT. 
Tenancy Act (XVI of 1887), s. 99—S-it by 
mortgagee for possession—Intention of parts to 
create simple mortgage accompanied by colmteral 
security—Suit, if triable by Civil Court. 

. Where in a suit by a mortgagee for possess-on of 
the’ mortgaged property.or for return of money, it 
appeared from the allegations in the plaini thes the 
intention of the. parties wasthat there shoulé bea 
simple mortgage accompanied by collateral se urity 
and while the mortgagor was to remsin in passes- 
sion the mortgagee wasto receive rent in kizd as 
consideration for his advance : 

Held, that in view of the provisions of : 99, 
Punjab Tenancy Act, “the suit was triable be the 
Givil Court. 

Chaudhri Mohammad Ali, for the Appel- 


lant. 


; Punjab 
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Lala Ram Parkash, for the Respondent: 

Judgment.—This is a reference by the 
Revenue Commissioner under s. 99, 
Tenancy Act. In the first instance the 
plaintifi-respondent sued in the Court of a 
Sub-Judge on the basis of an alleged mort- 
gage praying either for possession of the 
mortgaged land, or for return of. the mort- 
gage money. The defendants pleaded that 
the suit lay exclusively in a Revenue Court, 
and this contention was partially. accepted 
by the trial Court which held that the 
prayer for possession was one which could 
only be granted by a Revenue Court ; but 
eventually passed a decree for that portion 
of the mortgage money which it held to be 
proved. On appeal before the Additional 
Judge, Peshawar, the question of- jurisdic- 
tion was again raised and the learned 
Judge in his order dated May 19, 1931, 
held that there wes no contemporaneous 
lease, and further relying upon the fact 
‘hat in an appeal from a mutation order 
the revenue authorities had themselves held 
that there was a morlgage with possession, 
distinguished the case from that reported- 
in No. 4, Judicial Record; “Vol. II and fol- 
lowing No, 123, Judicial Record, Vol. I, 
found that the suit was exclusively triable 
by a Revenue Court, set aside the decree of 
the Sub-Judge, and directed the return of 
the plaint. Thereafter the plaint -was 
amended and the suit tried by an Assis- 
tant.Collector, who granted a decree for 
possession to the plaintiff, which was up- 
held on appeal before the Collector... Even- 
tually the case reached the Revenue Com- 
missioner in revision, who has expressed 
the view that the facts disclosed before 
the original Court indicate that the mort- 
gage was really a simple one with collateral 
security and not usufructuary. 

From the original plaint itself it is 
clear that the plaintiff alleged that the - 
land was mortgaged to him, but that he 
left it with the mortgagor who was to pay 
him half batai rent, There is no contem- 
poraneous lease deed, but we can find no 
other feature to distinguish this case 
materially from that dealt with in No. 4, 
Judicial Record, Vol. II. It is clear from 
the very plaint itself that the parties never 
intended that actual possessign should be 
transferred to the mortgagee who was 
content from the start that the land should 
remain with the. mortgagor and that he 
(the mortgagee) should receive rent in 
kind as consideration for his advance. The 
ruling reported as No, 123 Judicial Record. 
Vol. I (even if accepted without modifica- 
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tions such as arise from subsequent rulinzs 
of this Court) merely -affirms that jurisd:c- 
tion should be determined by the allegations 
in the plaint as interpreted by referenze 
to the documents put in therewith by tae 
‘plaintiff. In this case the allegation which 
shows that the intention of the parties was 
that there should be a simple mortgage 
accompanied by collateral security, is 
evident from the plaint itself and we are 
unable to understand the learned Addi- 


‘tional Judge's appellate order returning 


the plaint. 

The allegations in the plaint have since 
been confirmed by the additional material 
which Das come upon the record, and undar 
s. 99, Tenancy Act, we must declare that 


“the suit is one triable by the Civil Cours, 


and,‘in order to render this declaration 
effective, we hereby in exercise’ of our revi- 
sional powers set aside the appellate judz- 
ment of the Additional Judge of Peshawar 
dated May’ 19, 1931, amd direct that tae 
appeal from the order of the Sub-Judge 
dated March 6, 1931, be heard upon its 
merits in the Court of the present Adci- 
tional Judge, Peshawar. As thé ordsr 
of ‘the Additional Judge dated May 19, 
1931, has been set aside, it follows that pro- 
ceedings taken in consequence thereof in 
the Revenue Court and the decrees passed 
have become coram non judice and are 
hereby declared void. Costs of these pro- 
ceedings to follow. the final result. 
‘sel’s fee—Rs. 80... 

Ne _ Order accordingly. 


CALCUTTA HIGH COURT 
Criminal Appeal No. 501 of 1933 
August 24, 1933 
Lort-WILLIAMS AND HENDERSON, Jd. 
Mazor ROBERT STUART WAUCHOPE 
—APPELLANT 
VETSUS 
| EMPEROR— Opposite Party. 

Penal Code (Act XLV of 1860), s. 409—Crimiaal 
misappropriation— Burden of proof of dishonest 
misappropriation—Proof of receipt of money, whetcer 
shifts onus to accused—Good character of accused, 
whether relevant- Criminal trial—Onus of proof of 
guilt, whether ever shifts to accused—Presumption of 
annocence—Duty of prosecution to prove guilt by rele- 
vant evidence 


Ina case of criminal misappropriation the prose- - 


cution has to prove dishonest misappropriation by 
tha accused and unless and until they prove a sinte 
of facts which leads inevitably to the conclusion 
that the accused is guilty, they fail to discharge the 
onus which lies upon them. The view, that once the 
proseoution has proved that the accused had receivad 
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the money tke onus of proof is shifted to the accused, 
is erroneous . 

- Insuch cases the prosecution need not prove the 
actual mode of misappropriation but they must 
prove dishmest mieappropriation, The onus is 
always upon the Crown. It never shifts to the 
accused. Acrendra Kumar Ghose v. lmperer (1), 
Emperor v. Kashir Baksh (2), dissented from. Guna- 
nanda Dhonev Santi Prokash Nandy (3) and Satya 
Charan v. Emperor (5), relied on. 

In a criminal case the onus is on the prosecution 
to prove beyend reasonable doubt the guilt of the 
accused and it never shifts tothe accused. Satya 
Charan v. Eriperor (5) and Hakim Mondal v. Emperor 
(6), referred t. 2 ue | 

Per Hende-son, J.—It is not a question of shifting of 
onus in such:cases but a question of inference. The 
prosecution must always prove misappropriation, 
But they may do so either directly or indirectly by 
circumstantic=l evidence. And in the latter case - the 
fact that the zccusėd has failed to show what has hap- 
pened to the money coupled with other circumstances 
may justify en inference that he misappropriated it. 
But that does not mean that the burden of proof has 
shifted to the defence. . <o 

Ina case depending on circumstantial evidence of 
acts capable Jf an innocent interpretation should be 
so interpréted and eviderce of good character of the 
accused is re evant. 4 

Per Lort-Wiliiams, J —It is a fundamental principle 
of Criminal aw that every accused person must be 
presumed to 56 innocent unless and until he has bean 
proved beyord reasonable doubt to be guilty.” There 
is also anofher important principle that hie guilt 
must be established by relevant evidence, before he 
can beconvited. Judges and Magistrates, as well as- 
those who appear to prosecute on behalf of the. 
Crown, shou:d not disregard or overlook these funda- 
mental prince ples. : 

The prosecution must realise that it is no part of 
their duty to try by hook or by crook to obtain cone 
victions, It -s unpardonable on the part of the prose- 
cution to tctor the evidence and it is the duty of 
the Magist-ate sternly to discountenance such . 
methods, ane 

Messrs. A. N. Chaudhury and Suresh 
Chandra Talukdar, for the Appellant. 

Mr. D. IN. Bhattacharjee, for the Crown. 

Lort-W lIlams, J.—The appellant, Major 
Robert Stwart Wauchope, O. B. E., Indian 
Army, has been convicted by the Chief 
Presidency Magistrate of criminal breach 
of trust under s. 409, Indian Penal Code, in 
respect o= two sums of Rs. 1,500 each 
alleged to have been received by him on 
March 4, and July 1, 1929, respectively, 
from the Government of the Nizam of 
Hyderabad, in his official capacity as officer 
in charge of No. 6 Survey Party of thé 
Government of India, with headquarters at 
Bangalore and field headquarters at 
Secunderabad, and sentenced to six months’ 
imprisonment and a fine of Rs. 1,000 on 
each oftwo counts, the sentences of im- 
prisonmeni to run concurrently. ` 

The appellant is the son of the late 
Col. Waushope, O. B., C. M.G , O. I. E., of 
the Survey of India, and is an officer of 27 
years’ standing. He joined the army in 
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1906, and was appointed to the Survey 
of India in 1910. Between 19i1 and 


1921 he was again employed œ nilitary 
duty, during which period he was appointed 
‘Assistant Director of Works at Waziristan, 
was mentioned in despatches ,and received 
the honour of the O. B. E., in recogtition of 
his services. In 1921 he returned tc the 
Survey of India and later became oficer in 
charge of No. 6, Survey Party. In 1929 
he became Superintendent of fnrveys. 
These. survey parties worked under a 
Director of Survey at Bangalore. In 1929 
the Director, Col. Brown died and th: appel- 
lant acted in his place. In 1930 ne was 
appointed. Assistant Surveyor-Genesal and 
was stationed: in’ Calcutta. Since May, 
1932, be has been- suspended in comhection 
with these. alleged misappropriatiors, as a 
result of the findings of a Depar-méxtal 
Committee of Inquiry. He~is'2 riarried 
man with two children and is entitEd to a 
pension. of £530 as Major. In the normal 
course he would have heen promoted Lienten- 
ant Colonel in August, 1932, with a pension of 
£800,and' with reasonable expectation of-be- 
ing promoted Colonel eventually with a retir- 
ing pension of £900 per annum. 

_ Jn dealing’ with this case, I regret to 
find it necessary once again to draw atten- 
tion to certain fundamental. .princ-ples: of 
law, which there seems to be an -ncreas- 
ing tendency either to disregarc orto 
_ overlook, of the part of both - Judges and 
Magistrates,.as well as. by those. whcappear 
to. prosecute on behalf of the Crown. 
The first is that every accused psrsa niust 
bé-presumed to’ bé innocent, unless and 
until he has ‘been proved beyond. redson- 
able doubt to be guilty, and the second is 
that his guilt niust ‘be established by relevant 
evidence before’ he can be corivicied. In 
view of the.appellant’s past record; if for 
no other reason;he had every right tc expect 
that these fundamental principles would 
‘be strictly observed throughout hi- trial. 
In the present case the Magistrate ‘in his 
judgment has made frequent reference’ to 
certain printed hand-books of rules of 
instructions purporting to have beer issued 
by crder ofthe Surveyor-General Œ India 
and others, and to other factis which 
do not appear to have been proved 
in evidence and which are mt in- 
cluded in the record or in the list of 
exhibits. For this 
statements must’ be disregarded; apart 
from the fact the evidence of the- witnesses 
for the prosecution shows that the alleged 
rules did not apply, or applied ony very 
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reason alone these- 
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partially to the partitular circumstances 
in which, and the period when the survey 
work of the appellant was done. Further, 
the Magistrate's judgment seems to show 
that he assumed that all that the prosecu- 
tion had to do to establish criminal mis- 
appropriation was to prove that the appel- 
lant had received the two sums alleged, 
and had failed to account for them. 

Only five witnesses were called on behalf 
of ‘thé prosecution and” they sought. to 
establish the following facts. The appel- 
lant’s ordinary field survey work was 
carried on during the cold weather, and 
extended ` to June or July. His field 
headquarters were at Secunderabad. THe 
main survey headquarters were at Bangalore, 
of a Director of 
Survey—Col. Brown. At the end of the field 
season the appellant's survey party used to 
move to Bangalore. The appellant had 
under his’ control a Head Clerk ` named 
Chetty, an assistant clerk, a Jémadar and 
peons and’ a large’ number of fiéid 
surveyors. During the field season appel- 
lant‘had to doa’ great deal of touring. 
Periodical returns or work, finance, ete., 
were made to the Director’ and other 
superior officers: The appellant’ was 
ultimately responsible for these returns, 
and.for cash’ and accounts, though the 
clerical work, naturally was “done by his 
staff. j f ; 
TA cash chest was kept with ‘two Keys. 
The appellant had one and the jemadar 
the other. When on tour, appellant's key 
was ‘held by Chetty; who used to maké all 
necessary disbursements, often amounting 
to many thousands of rupees. Appellant 
and Chetty each kept acash account book, 
but it is obvious from inspection, and 
admitted by the complainant that appel- 
lants book was generally a mere copy of 
Chetty’s. Disbursements were made under 
three heads: (1) pay, (2) travelling allow- 
ance and contingencies, (3) miscellaneous. 
The accounts show that receipts consisted 
of money received from Government, and 
from numerous other sources, such as sales 
of materials and maps, payments forsurvey 
work received from Indian States, Govern: 
ment Departments and private firms 
or individuals, rents, freight and so 
on. No attempt was made by any of 
the witnesses to explainthese accounts or 
to show what the various items of receipt 
or expenditure referred to. The courts 
both here and below have been left to dis- 
cover what is possible from a cursory ex- 
‘amination. Major Meade; who was the 


1983 


complainant and 5 member of the cour: of 


inquiry, purported to explain the natare ` 


of the work done, and the system follew- 
ed, or which ought to have been followad. 
But he admitted that he had no knowledge 
of the facts, beyond what he was able fo 
obtain from the official records and papers. 
Consequently his evidence was of little, if 
_any, value, and did not carry the case 3e- 
yond’ what could be obtained by inspect.on 
and. perusal of the documents. 
_ The clerk. Chetty appeared anxious to 
disclaim all knowledge ‘of the facts, beycnd 


those which he thought sufficient to abso_ve 


him from any charge of being implica-ed 
` in the alleged misappropriation. Acccrd- 
. ing to Major Meade’s evidence, for wnat 
it was worth, the ordinary -work of the Gr- 
vey department. is small scale mappirg ; 
, but other work, called extra departmenzal, 
. is undertaken for Municipalities; Indan 
States, and Government Departments. Sanc- 
tion for this must be obtained from she 
Surveyor-General but may be givet atter 
. the work has been completed. ‘The danzer 
of taking into consideration facts whach 
have not been proved in evidence is shcwn 
by the fact that the Magistrate has reGed 
upon the printed rules to which I hsve 
‘ referred -to establish that the appellant 
acted dishonestly in undertaking such work 
without first obtaining sanction, and by 
omitting to pay the price into the treasury, 
when the admitted evidence establisnes 
_ without shadow of. doubt that such reles 
had ho application, and the appellant aczed 
_quite properly in- accordance with recog- 
nized practice. The rule upon which the 
Magistrate’ specifically relies was not even 
in existence when the work was uncer- 
taken, out’ of which the present charges 
arise. 

This work was undertaken by the ap- 
- pellant at the request of the Hyderabad. 
Government, and consisted of a survey of 3wo 
forts. The negotiations are contained in 
letters and ‘conversations between the ap- 
pellant and the witness, Mr. Yazdani, dur- 


ing the cold weather season of 1928-29, It 


was agreed that Rs. 3,000 should be put 
at the appellant's disposal by the Nizam’s 
’ Government, and payment was made to 
the appellant by two warrants for Rs. 1500 
each on March 4, and July”1, 1929, zes- 


pectively. - This was not -an isolated in-- 
The cash account books.of ‘the Ap- 


stance. 
pellant and Chetty contain numerous re=er- 
ences to work done for, and large pay- 
ments ‘made by the Hyderabad Govern- 
ment to the appellant-in 1927, 1928 end 
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work and payments similarly dealt with. 


“In view of this and other evidence it is 


idle to suggest that the appellant ought 
to have’ sransmitted these sums direct to 
the: Government treasury, and that his 
omission to- do so, cught to be regarded 


“as évidence that he intended to appropriate 


them to Eis own use. 

` All thet we know is that these warrants 
were cammed, and that neither. the appel- 
lant nor anyone else has been able to 
point to any specific entry of these amounts 
in the cas: account books.’ On the other 
hand: there is nothing whatever to show 
that the proceeds were appropriated by 
the appellant, There is no entry-in his 
bank pass-book, nor any other evidence 


“to suggest that he was any better off at 


or after the time when these warrants 
were cashed. The endorsement on the 
first warrant was written by Chetty and 


“the money collected by one of the peons. 


Chetty says that he gave it to the appel- 
lant. Tre appellant says that so far as 
he has any recollection of the matter after 
three yesrs, he placed itin the cash chest, 
and usec it for contingent expenditure, 
That he wanted it for this purpose is con- 
firmed by his letters, written to Mr, : Yandani, 
asking fcr payment. 

If he wanted to kéep the.matter secret 
and misappropriate the money, it is diffi- 
cult to anderstand why he gave the war- 
rant to Chetty to endorse, and to a peon 
to collect Still more difficult to appreciate 
is Chettys explanation about why he omit- 
ted to erter the payment in his cash ac- 
count bock. When this witness was first 


‘asked akout this payment he said that 


he recollected nothing, which: may haye 
been trus, But if this evidence is to be 
accepted. similar belief should be accorded 


‘to the appellant when he admits the same for- 
‘getfulnes. Upon being confronted with 


his endo-sement on the warrant Chetty 
purported to recollect that he received 
this money. from the peon, and handed it 
tothe appellant. We have only his word 
But it is not necessary even ‘to 
suggest taat his’statement may not’be true, 
it is sufficient to observe that- the evidence 
on this point is as- consistent’ or otherwise 
with.Chesty’s guilt or innocence as with that 
of the appellant, and no more. 

Chetty explained that‘ he did not enter 
the payment in his cash: account book 
because he thought thatitwas ‘jersonal ‘to 


-the appelant. The Magistrate has accepted 


this as a reasonable- explanation, In my 
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“opinion his evidence was transparently 


‘... false, The warrant was madeout to the 


appellant in his official capacity es officer- 
-in-charge of No.6 party, Survey vz India, 
and was so endo:sed by Chetty. It was 
on the offcial printed form of the Nizam’s 
Government. Many similar payments had 
been made to the appellant by this Govern- 
ment, and had been entered by Chetty in 
the cash account book though ha kad the 
hardihood to say that he thought that 
these also were personal. Hehas suzgested 
no reason for treating this payment differ; 
. ently. Themost charitable 
of’ his evidence is, that his omissfon was 


due merely to carelessness, which he cannot 


“now afford to admit. The second warrant 
was received at the end of June ard cashed 
by the appellant personally on July 4, 1929. 
At thattime the whole staff had moved 
to Bangalore, and the appellant himself was 
leaving that morning and was making 
his final round of visits to officials in 
Hyderabad. These circumstances not only 

| explain why this warrant was not endorsed 

and collected by members ofhis staff as 


before, but they afford a very natural ex- ` 


planation: why this receipt- was overlooked 
and why. it was not entered in ths cash 
account books of either the appellant or 
Chetty. 

The prosecution has relied very much 
tipon the appellant’s alleged omission to 
mention this Hyderabad extra departmen- 
tal work in the returns -made by him to 
the Director in January and April 1929, 
` and this seems to have impressed the 
Magistrate strongly: It was suggesied that 
this omission confirmed the truth of the 


allegation that the appellant intended to _ 


conceal this work, in order to enable him 
to misappropriate ‘these paymenis. Such 
patent torturing of the evidence by the 
prosecution was unpardonable. “It is a 
bard thing to torture the laws 60 that they 
torture men.” ‘Those who appear on behalf 
of the prosecution must be made to realise 
that it is no part-of their duty to try by hook 
_or, by crook to obtain “convictions. And 
` itis the duty of the Magistrate sternly 
to. discountenance such methode, which 
are buta travesty of justice. It is hardly 
conceivable that such arguments should 
have been allowed or accepted by the-court 
when I find that so early as June 1, 1929, 
the appellant informed the ‘Director that 


negotiations to undertake extra depart- 


mental work for the Nizam's Government 


were in progress, and that on July 15, he 
aupplied the Director with details stating 
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the work and the cosis, and said that 
sanction would be applied for later on. 
Inthe August return fur.her details were 
given, andin October the work was includ- 
ed in a long list of surveys for which sanc- 
tion wasrequired. It appears from the 
correspondence between the appellant and 
Mr. Yazdani thatihe work was estimated to 
occupy six months, did not commence until 
March 1929, and was still in process of revi- 
sion in March, 1930, when further work on 
this survey was required by the Hyder- 
abad Government. | These facts are suffi- 
cient to dispose of the suggestion that this 
work ought to have heen included in earlier 
returns, and even the witness Chetty could - 
not be prevailed upon to say so. 

Further upon this allegaticn of conceal- 
ment, it must be observed that every one 
of these letters and‘documents, or copies 
of them, were either, kedt onthe appellant's 
files or forwarded tothe Director or other 
appropriate Government Department. It 
has not been suggested that the appellant 
destroyed or concealed a single relevant 
document. But Major Meade very fairly 
and frankly admitted that if the appellant 
had wished to suppress all mention of the 
survey of the fort, he could have done so 
and submitted a blank return. Moreover, 
he admitted that if the appellant had 
paid this money into the Treasury ab 
any time during: 19.0 or 1931, noth- 
ing fur.her would have been heard of the 
matter. : ` ‘ 

Yet both the prosecution and the Magis- 
trate have relied upon these documents 
to prove his guilt. Thus it was proved 
that, on November 18, 1929, the appellant 
described the Hyderabad survey as paid- 
for work, and in the same letter said that 
Rs. 2,000 was the final amount to be re- 
covered from the’ Nizam’s- Government 
before March 1930. Apparently this sum 
was intended to cover Rs. 1,000 for the 
second fors and Rs. 500 for some extra 
work which had béen estimated originally 
at Rs. 600. In Ex. 39 the appellant said 
that other work had been done in connection 
with Warangal Fort, but was included in 
the sum of Rs, 3,CC0; because the work on 
ike two first fcrts had been over-estimated. 
This had caused some errors in accounting, 
and it was uncertain whether some items 
were outstanding or not. Mr. Yazdani 
being on leave in. England, he had been 
tunable to clear these” matters up. But 
the maps of the two first forts ought to have 
been supplied, .cecause the Hyderabad 
Government had obyiously* paid for them 


- 


.cover up his traces, and 


1933 
and-the accounts required further examina- 
tion’ and adjustment. In October, 1930, 
appellant came to Calcutta as Assistant 
Surveyor-General and Mr. Kenny succeeded 
him as officer-in-charge of No. 6 party. The 
sum of Rs. 600 was paid into the treasury 
in this month. In March, 1931, appellant 


. wrote to Mr, Kenny saying that there were 


one or two outstandings with the Hyder- 
bad Government for which he was res- 
ponsible, one being the Rs. 500 ‘already 
mentioned, and which the appellant ap- 
parently thought was still unpaid.’ Thete 
was” further correspondence throughout 
1931; upon the subject of the recovery of 
outstandings, which were stated toamount 
to Rs. 2,000, and appellant said that he 
would take steps to recover them. In 
February, 1932, the appellant wrote to Mr. 
Yazdani saying that there were outstard- 
ings’ amounting to Res. 2,000 for which 
appellant was personally responsible, and 
for which he had tried unsuccessfully to 
obtain payment during Mr. Yazdani’s 
absence. He was writing from memcry 
and wis uncertain to which work these 
outstandings applied. Rs. 500 was <or 
extra work in connection with the first fctt, 
and either the first or second fort was 
still not paid for. Mr. Yazdani replied that 
both the forts had been paid for, and 
referred tothe two cheques sent in 1929, 
and asked for the maps lo be suppliad. 


‘The appellant wrote again in May saying 


that hemight have made some confus:on 
in the allocation of the sums due as he 
was writing from memory. He reminced 
Mr. Yazdani about extra work at Waran- 
gal, Aurangabad and Daulatabad, and 
asked whether payment had been mede 
for these. About this time Major Norman, 
who had sticceeded Mr. Kenny, wrote a 
confidential letter to the Surveyor-General, 
and the appellant sent an explanation 
ve 39) to which I have referred already. 

a result there was ihe Departmertal 
enquiry.and the appellant was suspendsad. 
From these facts, the prosecution sab- 
mitted and the Magistrate agreed, that she 
only possible inference to be drawn was 
that the appellant had been trying to 
10 create an 
atmosphere of confusion in order to put 
off the evil day, when he would have to 
admit that he had received this money. 
His forgetfulness of the facts and incidents, 
and his attempts to recover the money 
were a mere pretence. In fact™ the Ma- 
gistrate went go fax as to say that once 


‘the prosecution had proved’ that the aps 
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pellant hal received the money and the. 
appellant was unable to show from his 


- accounts fhat, and how, he had used it. 


for public work, the conclusion that he had 
misappropriated it was inevitable. 

It was icevitable only upon the assump- 
tion that an accused person must be pre-- 
sumed io be guilty, unless and until he 
proves himself to beinnocent. I have al- 
ready referred to this fallacy. But Mr, 
Bhattacharjee on appeal has again attempt- 
ed to argue that in such circumstances 
the onus cf proof is shifted to the accused. 
He has referred to one or two cases in 
which this unusual and erroneous corten- 
tion has been accepted and approved, I 
dealt fully with this matter in Emperor 
v. Ganesh Prosad Tewary, Appeal No. 206 
of 1929 (Calcutta), but as that: case ‘was 
not reported it is necessary for me to repeat 
some of my observations contained in that 
judgment. - - 

In criminal cases the onus of prov. 
ing the general issue never shifts, ard it 
lies upon the prosecution to prove be- 
yond reasonable doubt the guilt of the- 
accused. ‘In this case the prosecution had 
to prove dishonest misappropriatior by 
the appellan:, and unless and until they 
could poirt “to a state of facts which led 
inevitably to the conclusion that the 
appellant was guilty, they: failed to dis- 
charge th2 onus which lay-upon them. If 
there is me maxim of criminal jurispru- 
dence which is better. established and moré 
fundamental than any other, itis that an 
accused person must always be presumed 
to.be inrocent until he is proved to be, 
guilty. G is true that the burden of 
establishiag any special issue raised by: 
the accused rests upon him, but there is 
always tke burden of the general issue as 
to the guilt of the accused person which 
always rests upon the prosecution, I am 
quite sursthat‘the case of Harendra. Kumar 
Ghose v. Hmperor (1) was-wrongly decided. 
The learned Judges there said that 
“the courts below have found that the petitioner 
was a- tax daroga and cashier of the Municipality, 
that the amounts which he is said to have emkezzled 
were received by him and he failed to accocnt™ for 
them These being the findings we think that all 


the elemen.s constituting an offence under 3. 4UJ, 
Indian Penal Code, have been found,” 

They go on to gay: 

“The burden was initially placed on the prose- 
cutioa and when the prosecution succeeced in 
proving the receipt by the petitioner of the several 
amounts it was for the petitioner to show that he 
had not ccaverted them to his own usa. In these 


(1) 101 Ird Oas. 597; A I R 1927 Oal 409; 28 Or LJ 
469; 450 Ld 207, - . ; ore i 
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circtimstanées we do not think that the burden was 
wrongly placed on the petitioner.” 

In my opinion, the statements to which 
I have referred are in direct conflict with 
the elementary principles of the ciminal 
law. Thesamecriticizm applies to :he case 

-of Emperor v. Kadir Baksh (2). In that case 
the learned Sessions Judge had said : 

“The prosecution ought to have shown by some 
evidence that the amount with the 
embezzlement of which he has been charged 
had in reality been appropriated by him to his own 
useand that his defence was groundless ” 

The learned Judge inthe Court of Appeal 
said: 

“In our opinion the learned Sessions Judge is 
gung wrong in the proposition which ws under- 
stand Lim to lay down in the paragraph of hia 
judgment * * * Jt is entirely wrong ta suggest 
that it lay on the prosecution to prove the 
actual mode of misappropriation of the money 
ot . when they proved that he had notreturned 

the money in accordance with his duty, when he 
returned the summonses unserved, the Crown had 


proved their case, and it lay on the accused to` 


prove his defence.” h 

, It is true that the prosecution need not 
prove the actual mode of misappropria- 
tion, but they must prove dishonest mis- 
appropriation. The onus, as I have said, 
is always upon the Crown. It never shifts 
to the prisoner. In Woodroffe’s Law of 
Evidence, Edition 8,p.691, itis steted as 
follows : 

“The onus of proving everything essential to 
the establishment of the charge against the accused 
lies upon the prosecution who must prove the 
charge substantially as laid. The onus never 
cuanges. For every man is to be regarded es legally 
innocent until the contrary be proved, and criminality 
is never to be presumed.” : 


In’ Phipson’s Law of Evidence, Edition’ 


6, p. 33, it.is stated as follows: 

“*Qenerally in criminal cases (unless ctherwise 
directed by statute), the presumption cf innocence 
cast on the prosecutor the burden of proving every 
ingredient of the offence even thaugh negative 
averments be involved therein.” 

In the case of Gunananda Dhoze v. Santi 
Prokash Nandey (8), Mukerji, J., states at 
p.435* as follows: 

“Indeed this must be so in many cases, for the 
offence (which was an offence unders, 403, Indian 
Penal Code) netessarily involves secrecy, and the 
exact manuer. point of time or place whsre the 
misappropriation, conversion, user, disposal or suffera- 
nce takes place, remains more often than not, a matter 
within the special knowledge of the accused himself. 
In this class of cases the overt act of the -accused 
showing his dishonesty is essentially necessary to 
be proved to establish the cffence, and till “he time 
arrives when that act is done it cannot be said 
with certainty that the offence was commitied. A 
very tummon case of this kind is where the accused 


(2) 8 Ind Cas 687; 33 A 219; 8 A LJ 88: 11Cr LJ 


89, 
(3) 86 Ind Oas 213; AI R 1925 Cal 612; 26 Or L J 
72n; 29 O WN 432; 410 LJ AD. ‘ 
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received the money for thé prosecutor and failed 10 - 


account fur it. Mere reteutiun of the money would 
not necessarily raise a presumpticn of dishonest in- 
tention, but it is only a step io that direction.” 

It is true of course that the Legislature 
sometimes specificully relieves the prosecu- 
tion of proving certain essential facts 
among the necessaly ingredients of a 
crime, e. g., with regard to the crime of 
receiving stolen gvous, wel!-knowing them 
to have been sloien, where goods recentiy 
stolen are found in the pcssession of 
anyone, according to English Law, thé 
Jury may ccnvict that person of the offence 
unless he gives scme explanation of his 
possession. A similar provision is made 
in India by Illus. (a), `s. 114, Evidence 
Act. Even in this type of case the onus 
is not shifted, that is to say, the onus of 
proving the guilt of the’ prisoner s.ill 
rema'ns on ihe Crown, with the result 
that if the prisoner gives an ex- 
planation which may reasonably be true, 
even thovgh it is not believed by the 
Judge orthe Jury, he or they must ac- 
quit the accused, because in such circum- 
stances the onus of proving the guilt of the 
accused has not been discharged. That 
was decided in avery well-known case R. 
v. Schuma—R. v. Abramovitch (4). That 
decision hes been follcwed in this court 
in the cese of Satya Charan v. Emperor 
(5), part of the head-note of which is: 

“Held, also, that the statement to the Jury that 
the burden of proof has shifted was a serious 


misdirection asthe onus on the prosecution to prove 
guilt never changes,” 


The learned Judges (Newbould and 
Mukerji, JJ.) referred to the case of Hakim 
Mondal v. King-E’mperor (6) in which the 
learned Chief Justice pointed out that in 
a criminal case the onus is on the prose- 
cution 10 prove beyond reasonable doubt 
the guilt of the accused and that the 
onus never shifts. They also referred to 
the case of R. v. Abramovitch (4) under 
the reference, R. v. Issac Schama (7). They 
went on to say 
“that the law in India is similar to the law in Eng- 


land in this case isclear from the words used 
in Illus (a) tos. 1142" 


Moreover even where the Legislature 
has put upon the accused the burden of 
proving certain matters he is in amuch 
more favourable position than ithe prosecu- 


(1) (1914) PA LJ K B` 398; 112 L T 4£0;5 
184; 31 TL R 88; 595 J 288; 24 Cox C O 591. 

(5) & Ind Cas 515; A Il R 1925 Cal 666; 26 CrL J 
1155; 52 O 223. z 

(6) 56 Ind Cas 819; A I R1920 Cal 319; 21 OrL J 
pi5;24 OW N 619; 310 LJ 310. 

(7)-(1914) 11 Cr App R 45:84 LIK Bf96; 112 LT 
480; 79 J P 181; 59 8J 288; 81 TLR 88, 
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tion. Asis stated in Phipson’s Law.of Evi- 
dence (supra) p. 34: 

“When the burden of the issus is on the pw- 
secutioa, the case must bə proved beyond a ra- 
sonable doubt . ... whea, however, the burdsn 
of an issue i3 upon the accused, he is not, in 
general, called on to prove it beyoud a reasonatle 
doubt, or in default to incur a verdict of guilt? ; 
it is sufficient if he suc'eeds in proving a prima 
facie case, for then the burden of such issue is 
shifted to the prosscution, which bas still to d s- 
charge its original and major onus that never 
shifts, that is, that of establishing, on the whole case, 
guilt beyond a reasonable doubt" R v. Cavenarsh ©) 
and R. v. Stoddart (9). h 

Again on p. 30 it is:stated :. 

-~ ‘It is not however for the accused to prove i0- 
nest dealing with the property, but for the prose- 
cution to prove the reverse R. y Lewis (10): aidifan 
explanation be given which the jury think may be 
true, though they are not convinced that it is, they 
must acquit, for the main burden of proof (i. e. 
beyond reasonable doubt) rests throughout upon -he 
prosecution, and in this case will not have been cis- 
charged.” 

“There are two other cases which ere 
sometimes referred to, Queen-Empress v. 
Hari Dagdu (11) and Queen-Empress v. Rem 
Chandra (12). Both are authority for the 
proposition that the onus never shifts to the 
accused. 

The appellant submitted a long and very 
full and frank statement to the Court of 
Inquiry (Ex. 7) in which he denied empha- 
tically that he had” misappropriated’ tha 
money, and maintained that it had been 
used for his work, though after the lapse 
of three years, he was unable to point to 
specific relevant items in the accounts: Je 
said that he had no recollection of the actmal 
payments, though he assumed that tkey 
had bcen paid, and were put into the cash 
chest and used for contingencies. That thare 
were many factors which would-.tend to 
‘obscure his recollection of details, the chief 
being the very large programme both of 
routine and extra departmental work on 
which the Party was engaged, over very 
difficult terrain, and. involving a» large 
‘amount of touring overa wide area, and 
continual absence from headquarters. Tris 
is confirmed by his journals. The appel- 
lant describes at length ths great pressure 
of work, both field and clerical, the necas- 
sity for large sums for contingent exp2n- 
diture, for which sanction was sometimes 
delayed, the constant discussions with his 
superior officers, the shock caused by she 
illness and death of the Director wh) was 
a great friend of the appellant, the neces- 

(8) 8O LJ 178. as 

cv) (1909) 25 T L R612 

(10) l4 Cr App 33. A 

(.1) 1842-98) RateUn, Rep Cr. O &72 

(lz) 1862 95) Rat. Un. Rep, Cr. O 860. 
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sity for acting temporarily in h's place, 
and the heavy matter of adjusting his 
affiirs. He submits that all these multi- 
fati us duties and distractions and the inevi- 
table dislocation of routine work were suffi- 
cient to explain the possibility of some over- 
sight and negligence. : . 
‘The Magistrate has seen fit to describe 
this full sratêment as “absolutely n> expla- 


‘nition.” In my opinion this. explanation 


rings true, is reasonable, probable, and 
ought to have been accepted. Against if, 
there is the bald statement of the clerk? 
whose verecity I have already given good rea 
sonsfor distrusting, that this money was not 
used for survey work, and that the work 
on the-forts was paid for out of thé ordinary 
budgetted funds of the party. But he did 
not attemot to point toa single item in the 
cash account booksas being attributable to 
this work, and it is a reasonable inference 
that he was unableto do so. There is no 
evidence to show that this money ever 
reached thepocket or the bank account of 
the appellant, though the Magistrate 
thought tit to make this assertion, regard- 
less of lack of testimony. 

Finally he seem3 to have felt that some 
explanation was necessary to show. why a 
senior officer of 27 years’ standing.should 
have doneanything so desperate and foolish 
asto misappropriate what he describes as 
the comperatively trifling sum of Rs. 3,000 
when his whole career, pension and reputa- 
tion asa gentleman and an oficer .would 


. be jeopardised. I am not surprised that he 


was puzzled, but I cannot help éxpressing 
astonishment and indeed incredulity atthe 
explanation which h3 thought was sufficient 
io dispose of his dilemma. He says that 
the explanation was that. the appellant was 
desperately hard up, that at the end, of . 
February. 1929, he owed his Bank. the sum 
of Rs. 56, and the position was the same in 
July, 1929. $ 

What the Magistrate meant by this, I 
find it dificult to understand, unless it be 
that he was defermined at any c2s} to 
find some justification for ths conviction 
whichhe intended to make. The appel- 
lant’s pass-book shows that he was in credit 
tothe extent of sums ranging up. to over 
Rs. 1,10) odd, throughout the whole of the 
months of March, April, May and June, at 
end of which month there was a debit of 
Rs. 23, By July 10, he was again in crédit, 
which ranged up to Rs. 1,209 odd through- 
out all the following months of that year up 
to December 39, when there was again a 
debit of Rs. 10. To pick oat two items, 
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over a period of 12 months and of paltry 
sums'such as these, is so unpardonatle, that 
I regret to have to say, that inmy pinion 
it savours of unfairness. If the Magistrate 
considered Rs, 3,000to be a compa-atively 
trifling sum, in what category did ke place 
sums suchas Rs. 56 and Ks. 23. Moreover 
the appellant was- permitted hy his 
bankers to overdraw without security to the 
extent of Rs. 9000, and was in recept of a 
salary ranging from Rs. 1,300 odd in 1929 
to Rs. 2,300in 1932. . 
< But this was not all, the -pro:ecution 
were so desperately hard-pressed for mate- 
“rijal to secure a conviction at any ccst; that 
they went to the length of giving evidence 
‘of six Calcutta Small Cause Court decrees 
which the Magistrate describes ds Sowing 
that in 1930, 1931 and 1932, the appellant 
-was ‘hopelessly involved financialy and 
‘owed money all round.’ Now tae first 
thing to observe is that this eviderce was 
‘wholly irrelevant being subsequen™ to the 
maierial dates, and I have no douti what- 
‘everthat the prosecution knew perfectly 
well that this was so and introduce it for 
the purpose of prejudice, In faimess to 
the MagistrateI must assume that re also 
knew that theevidence was irrelevart, and 
in spite of this knowledge admitted i~. One 
plaint was forthree months’ rent dte up to 
‘March, 1932, one was the balance of an 
‘English decree dated :June, 1931, oë which 
‘a large part had been paid off in Decem- 
ber, 1931,one was for .gcods supplied bet- 


-ween July 13, 1929, and February, 1930,. 


_ one was for goods supplied between Decem- 
‘ber, 1930and January’ 1932, one was for 
‘goo 18 supplied between December, 1631 and 
April 1932 and one was for goods sapplied 
‘between May, 1931 and June, 1932. Most 
of this expenditure was due in all probab- 
lity to increase in cost of living in Cal- 
wcutta. < as . 

'- It is upon , such trumpery- and such 
irrelevant facts that ihis officer hai. been 
convicted. Lest I be tempted to usa harsh 
words in criticising thís procedure I will 
content myself only with saying, trat this 
is neither the manner nor the ‘spirit in 
which a prosecution ought to be con-lucted, 


- or atrial held under the British Crcwn. I- 


am satisfied with the explanation which the 
appellant gave and I believe it to be 
true. Theappealis allowed, the convictions 
‘and sentences are set aside and the appel- 
© Jlantiz acquitted. The fines, -if paic, must 
“be refunded. The 

‘charged. | 
““Henderson, J.—I agree with waat has 
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fallen from my learned brother with-re- 
gard to the burden of proof. Ifthe learned’ 
Judges who decided the case reported as 
Harendra Kumar Ghose v. Emperor (1), in- 
tended to lay down that as soon as 
the prosecution prove that the money was 
in the possession of the accused, he must 
be convicted unless he can show what hap- 
pened to it, that is a proposition from 
which I must express my. respectful disə 
sent; it means that a burden is placed 
on the accused which in many cases it is 
impossible for him to’ discharge. In my 
judgment it is not a question of the chift- 
ing of onus buta question of influence. 
The prosecution must always prove’ misap- 
propriation; but they may do so either 
directly (e.-g., by showing that the. notes 


were paid into the account of the accused) . 


or indirectly by circumstantial evidence. 
No doubt in the latter case the fact that 
the accused has failed to show what has 
happened to the money coupled with other 
jnference 
that he misappropriated it. But that does 
not mean that the burden of proof has 
shifted from the prosecution to the de- 
fence. l A 
The present case depends ùpon circum- 
stantial evidence. In such a-case the :pro- 
secution always tend to view everything 
which the accused does with suspicion. 
But, inasmuch as the accused is presumed 
to be innocent, acts capable of an innocent 
interpretation should be so interpreted : 


and itis only acts which are suspicious: in 


themselves which require an explanation 
from the accused. My learned brother has 
dealt with the circumstances on which the 
prosecution rely to establish , misappropria- 
tion in this case. As faras I can see, the 
only action of the appellant which is suspi- 


‘cious per se is his demand that the money 


should be sent to-him instead of being 
paid into the treasury. But according to 
‘the evidence of Chetty this particular pro- 
cedure was always adopted by the appel- 
lant and was not confined to ‘these two 
it cannot therefore be infer- 
red from this that the appellant adopted 
this procedure in order to make it easy 
for him to misappropriate these two sums. 
On the other hand the entire absence of 
any circumstantial evidence at the time 
of the transactions to suggest a theory of 
misappropriation strongly corroborates the 
defence. This is nota case of systematic 
fraud. As far as I have been able to 
understand:the prosecution case, the sug- 
gestion is that the appellant yielded ‘to a 
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sudden temptation to take the money as 
a temporary loan. It is not the prosecu- 
tion case that he was addicted to disstpa- 
tion or extravagance. The only explana- 
tion of such conduct would be that he was 
hard-pressed jab the time. If in iact 
creditors had been pressing him for im- 
mediate payment and threatening to report 
him to his superior officer, and if these 
pressing Glaims had ‘been discharged im- 
mediately after the receipt of the momey, 
the prosecution could easily have discover- 
edit. No. attempt was even made to 
prove that such was the case. It appears 
from’ the appellant's pass-book that he 
was able to borrow from his bank. 

‘There is therefore no reason why he 
should have embezzled these two sims. 
Having failed to prove the existencs of 
financial embarrassment at the time of the 
transactions, the prosecution ought net to 
have introduced evidence to show -hat 
decrees were obtained against the ap- 
pellant at subsequent dates; it is cear 
that such evidence can throw no lght 
whatever on the only matter which has 
to be determined in this case. There can 
be no question that ifthe appellant is in- 
nocent, he cannot possibly remember what 
was done with the money. He stated 
that, sọ far as he could remember it was 
spent in connection with the work; he also 
- hazarded:a suggestion that it might Lave 


been included in one of the various re-. 


funds. This explanation could only be 
tested by an examination of the various. 
vouchers, If it appears that any of the 
' expenditure in connection with the work is 
not entered in the cash book, it would at 
once be clear that Chetty's statemen: on 
` this point is not true. It may be that 
this matter cannot be tested withomt a 
lengthy or laborious: inquiry .which the 
: department are not prepared to undertake. 
But the inquiry is one’ which might lead 
to the demonstration: of the innocence of 
the appellant. In these circumstanes it 
seems to me that, if ‘the department are 
not prepared to carry out such an invesiga- 
tion, they should accept the appellant's 
explanation. 

` Lastly, I am of opinion that some weight 
should have been given tothe past chatac- 
ter of the appellant. No doubt, 13 the 
` prosecution had been able to prove misap- 
propriation by direct evidence, no amount 
of evidence with regard to character vould 
have been of any avail. But the present 
case depends«pon circumstantial evicence 
and the question is what inference is to 
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be drawz from circumstances, which mY. 
be giver either, an ‘innocent ora si, ister 
interpretation., It is exactly in a case of 
this kind that evidence of good character 
becomes important andit would be un- 
reasonable to hold that there is no differ- 
ence between a member of an honourable 
service with an unblemished recofd and 
an old tLief with previous convictions. In 
conclusion I need only say that I entirely 
agree w.th my learned brother, that this 
appeal nust be allowéd. But although I 
find myself unable to agree with the deci- 
sion of the learned Magistrate, I see, no 
reason to suppose that in convicting the 
appellans as he did, he was not satisfied 
that the prosecution case was properly 
proved ky legally admissible evidence. .. 

-A Appeal allowed. 


— 
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Suuarman, Q. J., AND MUKEBJI, J. |, 
SHEO EALAK CHAUDHARI AND ANCTHER 
— DEFENDANTS ~ APPELLANTS 
versus i g 
RAM SARAN CHAUDHARY AND OTHERS — 
PLAINTIFFS— RESPONDENTS. | 
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Judgment.—tThis is a defendants’ ap- 
peal arsing out ofa suit for pre-emption, 
On August 29, 1927, a sale deed was execut- 
ed by ene Jaisiri in favour of Sheo Balak 
and Ram Sunder, On September 1, 1928, 
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a suit was brought by the plaintifis-respon- 
dents, plaintiffs Nos, -1 and 2 as wellas by 
plaintiff No. 3, Hart Shankar, on tks g-ound 
that they were co-sharers in the mahal; 
whereas the vendees were perfect sirargers. 
At that stage there wes no necessil= for 
them to allege that there was any prezeren- 
tial right in the first two plaintiffs on ac~ 
count.of relationship. During the pendency 
of the suit, namely, on September. 11, 
1928, the vendees obtained some shere in 
the mahal under an exchange waick ‘put 
them on the same footing as co-sharere with. 
thé plaintiffs. .On this Hari Shanka- ap- 
plied to withdraw from the suit, anc the 
other plaintiffs -applied for the amend- 
ment of the plaint so as to base their. elaim 
on their preferential right, as they aleged 
themselves to be descended from the com- 
mon: ancestor of the vendor and -were 
_ within four degrees of him. The’ plaint 
was amended and Hari Shankar also with- 
drew from the suit. The first court Gcid- 
ed the case on April 8, 1929, dismissing 
the claim. The lower Appellate . Court 
decreed the claim of the plaintiffs:on April 
10,1930. ' In the meantime the Amerding 
Act (Act IX of-1929) had come into force 
on January 27, 1930, when the assent cf the 
Governor-General was‘received. 
The lower Appellate Court has come to 
the conclusion: that the withdrawal of Hari 
Shankar’ did not in any way affect the. 
rights of the other plaintiffs and that by 
joining Hari Shanker in the’suit thes had 
under s. 21, Agra Pre-emption Act, reduc- 
ed their old status and could no. be 
regarded as more than mere co-sharers 
“with the vendor. 
“has .gone on to hold that the resuit o the’ 
amendment of s. 20 is that the defencants 
cannot claim to have acquired -an interest 
‘safficient to defeat the plaintiffs’ claim_. 
Before the amendment it was held by a 
Full Bench of this court that althoughs. 20 
was appplicable only to transfers 
and acquisitions before the instituticn of 
the suit, s. 19 was applicable to accuisi- 
tions made. during the pendency of the 
suit, and that accordingly if a vendee 
acquired the status of a co-sharer equ=l to 
that of the plaintiff after. the institation 
of the suit and before the decree came to 
be passed, he could successfully defea- the 
plaintiff's claim. In the present cas the 
-defendants on September 11, 1978, became 
co-sharers and were on the same fo-tiag 
as’ Hari Shanker, and inasmuch as the 
other plaintiff had joined him in the :suit, 
they were entitled to defeat the claim of 
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all the plaintiffs. This right acquired by. 
the vendees was a substantive right and 
extinguished the preferential right as 
against them. ; y 

“Ib is however urged that s. 21 cannot 
apply to a case where one plaintiff, al~ 
though belonging to the same class as the 


_ other plaintiffs has an inferior right, be- 


cause he is not a relation within four 
degrees from the common ancestor. We 
think that s. 21 is intended to lay.down 
(as is also suggested. by -the marginal 
note appended thereto) that where -a pre- 
emptor possessing -a superior right sues 
jointly with a pre-emptor possessing an: 


-inferior right he shall have no higher right 


than the person with whom he sues. The- 
word “class: referred to in this section 
does not necessarily mean one of the five 
classes menlioned in s. 12, sub-s, (1) but 
must also include:-relations who have a 
preferéntial claim under s. 12, .sub-s, (3). 
The principle underlying. this section is 
that if a person possessing a superior. right 
is not prepared: to preempt the sale on- 
payment of the whole price but finds it — 
necessary to join with him a-person «who 
has an inferior right, so that they. may 
share in the pre-emption money to be 


‘deposited, he by his conduct gives up his 


superior right and lowers himself to the 
status of ihe person whom he joins. Hav- 
ing doñe so, his superior right is altogether 
lost, and the mere fact that at sume sub- 
sequent stage the person joined is prepared 
to withdraw would not sulfice for restor-; 
ing to the former his superior.right. Even 
before the amendment it used to be held 
that a defect of this kind cannot. be cured 
by a subsequent amendment of the plaint. - 

Hari Shanker, although a member of 
the plaintiffs’ family, was not within four 
degrees of. the common ancestor of the 
vendor; whereas ‘the other two. plaintiffs 
were., At the time when the suit was © 
brought the vendee was a stranger, and 
all the three plaintiffs being co-sharers had: 
a preferential right as against the: ven- 
dees. - But the right’ based on relationship 
could not be enforced, because Hari Shan- 
ker did not possess any such right. It © 
was on account of the fact that Hari Shan- 
ker could not claim such a right that the 
vendees presumably obtained a deed of 
exchange so as to put themselves on the 
same footing asthe plaintiffs. The mere 
fact that Hari Shanker subsequently with- 
drew.. would not help the other plaintiffs 
so as to enable them to claim now a -pre- 
ferential right based on their mere relation © 
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ship with the vendor. We are therefors 
of opinion that the effect of obtaining tha 
exchange in September, 1923, was to put 
the defendants on the same footing as ths 
‘three plaintiffs on that date, and a subse- 


quent withdrawal of Hari Shanker or ths. 


passing of the Amending Act would nct 
improve the position of the plaintiffs. 
In the .result, we allow the appeal and 
setting aside the decree of the lower Appe:- 
-late Court dismiss: the plaintiffs’ claim for 
pre-emption. As the exchanges were ob- 
tained during the pendency of the suit, we 
direct that the plaintiffs should have their 
costs of the first Court from the defend- 
-ants-vendees, hut that they must pay the 
costs of the defendants-vendees, in the othar 
two courts. ‘ ; 


N. | Appeal allowed. 
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Civil Procedure Code (Act V of 1908), 8. 115, O. VI, 
T, 17,0. XLI, r, 22, 0., XLIII, r, 1 (u)—Remand —Fele- 
vant section not mentioned in order— Onus to prose it 
was under O. XLI, T. 23—Appeal—Competency 3f — 
‘Case decided’, meaning of—Tests—Order giving no 
finality but keeping the suit alive—Whether iater- 
locttory crder—Suit for possession—Dismissal o”, on 
ground of defendant's adverse possession—Apli- 
cation for amendment on ground of absence of 
averment of title—Whether can le granted. 

A court has inherent power to remand a case for 
trial although it does not fa)l within the purviev of 
O. XLI, r. 23. The failure of the Judge in not mension- 
ing the relevaut section of the Code under which he 
purports to act cannot beavailed of by the aggr=ved 
party as giving him a rightof appeal, unles he 
satisfies the higher court thatthe order of renand 
was one which was intended to be passed under 
r. 23, and hecannot do so except by satisfying the 
court that it was an order which could be pzssed 
under that rule. Where the order of remand is silent 
as to the rule under which it purports to have been 
made, the onusis on the appellant to satisfy the 
court that the order complained against is an order 
falling within the purview ofr.'z5. If he fas to 
satisfy the court on that point, he fails to bring his 
case within the purview of O. XLIU, rI, a cw. 


But wherethe order complained against purports to ` 
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be one under r, 23, an filed against it ig 
prima facie competent 


Per Rupchand, 4,-7, C.—An order, which gives no 


appeal 


finality in relation to une suit but keeps the suit a 


live suit in which the rights of the parties have still 
to be determine! is an interlocutory order. 

Per Aston, A.J. C.—Tke words ‘case decided’ in 
8. 115, Civil Procedure Code, cover a decision ofa ` 
ccurt of fires appeal and since the law regards the 
substance rather than ths letteror form, an order 
in appeal, whatever its form which revived a 
dismissed suit and ipso facto disposed of the appeal 
and left the Appeal Court functus oficio would not 
be an interlazutory order for the purpose of s. 115, 
Uivil Procedure Code The test, whether there is a 
tight of appeal is, under which provision of the 
Civil Procedore Code the court’ passed or purported 
to pass or inténded to pass the order complained 
of. A decision of a Court of Appeal on an appeal 
from a decree of a lower Court dismissing a suit is 
ia a very diferent categcry from an order by a court 
on some application incidental to itsjudgment, It 
is. a case decided within the meaning of s, 115, 
Oivil Procedure Code. j 

A suit for possession of land was dismissed with 
costs on the ground that the defendants were not 
licensees as alleged and that- the defendants had 
been in adverse possession for more than- the statu- 
tory period, lt wasnot made a ground of appeal’ 
tbat plaintif had not understood the defence, but 
the Appellate Court granted the plaintiff's applica- 
tion for an amendment of the plaint and directed a 
retrial of the suit mainly on the ground thas there 
hed been mo averment of title in the plaint and 
that the Sindhi version of the issue relating to pos- 
session did not contain the word “ adverse ” althou gh 
“ adverse ” appeared inthe English version of the . 
issue : : 

Held, that it would be an abuse of the process of 
the court to allow plaintifs to re-agitate- tha same 
questions end lead further evidence by resorting to ` 
the device of applying for an amendment of the 
plaint. | 

Mr. Kimatrai Bhojraj, for the Appellant, 


Mr, C. M. Lobo, for the Respondents. 


Rupchand, A. J. C.—This appeal and 
the connected Appeals Nos. 32, 33, 34,. 35, 
36, 37 and 38 of 1931 arise out of suits filed 
by the plaintiffs-respondents for ejectment 
of the defendants-appellants from different 
portions of land comprised in Survey No. 31 
in Deh Yakubalishah near the town of 
Rohri. The case of the plaintiffs as stated 
in their plaint in each suit is that Survey 
No, 31 farms part of a jagir, which is owned 
by them and certain other jagirdars as 
tenante-m-common, that the defendants in 
each suit or his co-ancestors, as the case 
may be, was. about 15 years before the 
institution of the suit permitted to construct 
a residential house in the said survey num- 
ber and to live there on condition that in 
lieu of paying rent-he would render certain 
services to his landlords and do certain 
other acts for them free of charge, and that 
the defendants had failed to perform the 
conditions of their grant and had refused 
to give up possession though called upon 
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to, do so, and hence the suits. The defence 
-in.each case was a denial „of the alleged 
permissive occupancy and an asserton that 
the defendants and/or their ancestors, as the 
case may be, had: l 

“long before the period of limitation, taat is to 
gay, eighty years ago, built a village an that land 
called the ‘ Baroch-jo-goth,' that this goth wa entered 
ag such in the Government registers ainve tae 1893,’ 
and thet the defendants had been ‘in possession 
and ownership of the land with the knowledge’ of 
the plaintiffs and “their arcestors and Ind been 

‘ effecting improvements theret. ” 

On these pleadings, the trial Court 
framed issues Nos. 2,5 and 7 which are as 
under : ; 
~ Issue No. 2.— Is the suit time-barred ? 

Issue No, 5 ~Is the defendant a licensee? 
.. If so, on what conditions, and kas the 
defendant committed any breach of those 
conditions ? 

Issue No. 7.—Has the defendani ten in 
adverse possession of the plot in suit? 

If so, could the defendant on thar right 
. and as mouroosi khatedar be ejected? The 
trial Court found in favour of the cefend- 
ants on. Issues Nos. 2 and 5 and first part of 
. Issue No.7. With regard to tha rzght of 
the defendants to retain possession “of the 
land as -mouroosi khatedars it held egainst 
the defendants. The result of thess findings 
was that'all the suits were dismissed_. 

On appeal the learned Assistant eudge, 
Sukkur, came to the conclusion that the 
trial in the Court below had been de=ective 
in two particulars and that the applications 
made to him by the plaintiffs to >ermit 
them to amend their pleadings shotld be 
_ allowed and the suits remanded to the trial 
Court with directions that the trial Court 
should call for a further ‘defencs œ the 
amended plaints and permit both rarties 
to adduce further evidence. In d2aling 
with the defectsin the trial in the Court 
below, the learned Judge has said: 

“ It appears from the notes of arguments tc which 
my attention has been drawn by the learrad ~leader 
` for the respondents, and also from the judgment of 
- the lower Court, that after allowing the par-ies to 

discuss the question whether the appellans had 

title to the land,and whether the respondente were 
trespassers or not, it came to the conclusicm that 
they. (the, respondents). were trespassers. Ir other 
words, the appellants were allowed to pleac their 
. case in the alternative on the question of title, 
. although not specifically raised in the plaint at a 
late stage of the proceedings without amendn=nt of 
the plaint, and without any opportunity afforded to 
the’ parties, to lead evidence on the same, As a 
matter of fact, no such case was set up in the Jlaint, 
clearly and specifically though inferentially it might 
have.been done and no issue was raised œ the 
point. Without such an issue both partie= were 
unable to lead their evidence .... The second 
defect in the proceedings is, that there is no specific 
issue about the plea of adverse possession The 
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insertion of the word ‘ adverse ' before the- word ' pos” 
sessiou' in Issue No. 7; was absolutely essential. 
Mere possession, however, long it may be, would. not 
necessarily be adverse, 4 e, open and to the know- 
ledge of the real owners, In the judgment no doubt 
the word ‘ adverse ' is used, but it does not at all 
appear in the original issue, This also must have 
occasioned prejudice to.the appellants” 


It is against this order that the défend- 
ants have come to us in appeal, Mr, 
Assudomal who appears for them has readily 
conceded that as the orders of remand come 
plained against were not passed under 
O. XLI, r. 23, Civil Procedure Code, but 
in the’ supposed exercise of the. Court's 
inherent jurisdicticn, O. XLII, 1 (u) 
under. which these appeals have oon pre- 
ferred, has no application and that in, view 
of the provisions‘of s. 104, Civil Procedure 
Code, an appeal against an order of this 
nature is incompetent. He has, however, 
asked us to interfere in the exercise of our 
revisional jurisdiction. Now there can be 
no doubt that the order of the learned 
Judge of the court of first appeal is mani- 
festly wrong. Although the official langu- 
age of the trial Court was Sindhi, the 
issues were framed both in English and in 
Sindhi. The parties knew perfectly well 
what the defence was. The defence read 
as a whole indubitably raised the plea of 
limitation and an issue had been raised 
upon it. The failure, if any, by the court 
to insert the word. “adverse” before the 
word “ possession” in the Sindhi version 
of Issue-No. 7 was hardly a ground for 
holding that it “must have. occasioned 
prejudice ” to the plaintiffs." The plaintiffs 
never complained in the court below’ that 
they were misled by any defect in. the 
pleadings or the frame of the Sindhi issue, 
and argued the issue of adverse possession, 
and failed. 

Not only that but as the suits were 
for ejectment of persons who were at the 
date of suit admittedly in possession of the 
land from which it was sought to’ eject 
them, it lay upon the plaintiffs to «prove 
not only a title as against the defendants 
to their | possession, but to prove that the 
plaintifis had been di spossessed or hdd dis- 
continued: possession within 12 years im- 
mediately preceding the commencement of 
the suit: See the observations of Sir-John 
Edge in Dharni Kanta v. Gabar Ali'Khan 
18 Ind. Cas. 17 (1). The plaintiffs had ad- 
mitted that the pcssession of the defendants 
commenced 15 years before suit. Prima 
facie such possession was adverse as the 

1) 18 Ind. Cas 17; 13 ML T185; (1913) M WN 


157, 170 W N 3*9; 170 LJ 277; 15 Bom, L R 445; 
25 M LJ 95 (PO. 


“defendants at.this stage. 


EES 

1953 , 
defendants had constructed ‘residential 
houses and were living in them without 
payment of rent. 
that the possession of the defeñdants was 
permissive and as they failed to prove it, 
they - consequently .failed to establish 


that they were in possession of the land: 


in’ dispute as owners within 12 years 
of- ihe date of the institution of ihe 
suit ‘and their suits were rightly dis- 
missed. There can be no doubt that under 
thé-circumstances, it is a gross abuse of 
the process of the Court to permit the 
plaintiffs to re-agitate. the same questions 
and ‘lead further evidence by ‘resorting to 
this device’ of asking for an amendment 
of the plaint. Unless we interfere now in 
fevision, the order of the learned Judge of 
the’ court -of first appeal can: only be 
challenged ‘when, after the. final disposal of 
the’ suits, second appeals are filed. The 
serious prejudice to the defendants’ and the 
risks they run may well be surmised.: But 
to my mind there are.two serious obstacles 
in the way of our granting relief to the 
The ‘first is the 
Full Bench ruling of this court in Khuda- 
bux v. Panjo (2).' Percival, J. -C., followed 
the Full Bench ruling in Lalchand-Mangal 
Sain’ v: Behari Lal-Mehr Chand (3%, in 
preference to the rulings of this and other 
High Courts on the point. In the Lehore 


-case, Sir Shadi Lal has said: 


“ It seems to.me that the Legislature did not con- 


template that an order made by a court befo-e the 


Commissioner. I | 
differing from the view taken in the Lahore 


learned Judicial Commissioner. 


final judgment, from which no appeal is alowed, 
Should be challenged on ‘an application for revision 


“and that the trial of the suit should be dzlayed 


pending the disposal of that application." 

And Le Ressignol, J., has said.: 

“ Ths schemeof the Code is to provide an appeal 
from, decrees and from certain specific orders, and 
to allow revision in decided cases, which may not be 
challenged by appeal. It is not a part of the schema 
to allow the revision of non-appealable orders passed. 
jn’an undecided case." f 3 

Both these passages.have been referred 
to with approval -by the learned Judicial 
had. the misfortune of 


case, and on a reference being made under 
the.rules of this Court to Wild, A. J.C., 
he agreed with the view taken ky the 
At p. 2925 
he said: . . ' 

“No doubt the word ‘case’ is wider than the 
word ‘suit’ and includes’ proceeding8 under the 
Guardian and Wards aud other Acts, bat in my 


(2) 127 Ind. Cas 673; A IR 1930 Sind 235 248 L 
R 277; Ind Rul. (1930) Sind 259 EF Bs 

(3) 84 Ind. Vas. 259; AIR 192t Lah. 425 5 Lah. 
228; 6 Lah, L JAH: 1 Lab. Cas. +3i(F B). - 

“Page of 5-Lah.—|d.} 
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opinion it would be an abuse of lanzuage to’ 
describe the decision of a matter arising in 8 case 
as the decis-on of ac-se when the matter is merely 
interlocutory and does not in fact decide the case." 


In addision tothe rulings referred £0 by 
mein the Full Bench case, our attention 
has been invited to several rulings of differ- 
ent High Courts given since, where courta 
have interfered in revision although a case 
has not b2en finally decided within the mean- 
ing attached to it in the Lahore case. It will 
perhaps not be out of place torefer to some 
of them. In Jiwanmnal Thakur Das v. Shah- 
gadah Ncnd & Sons (4) Daleep Singh, J., held 
that an order of the trial Court staying. a 
suit undar s. 19, Arbitration Act, could 
hardly bə called an interlocutory order as, 
practically speaking, the case so far as that 
court was concerned was completed by the 
order. On that ground his Lordship dis- 
tinguishsd the Lahore Full Bench case. It 
might be noted. that in the Punjab, unlike 
Sind, ac application under e, 19, Arbitration 
Act, is not made by way of a separate 
proceeding, butis made inthe suit although 
the cour! seized oi the suit is not.a court 
within the meaning of s. 4, Arbitration 
Act. Ic Radha Mohan Dutt v. Abbas Ali 
Biswas (5) the decision in Sheikh Kelu v. 
Nadir Eakhsh (6) -was reversed and it was. 
held that an order setting aside an ex 
parte decree was not an interlocutory order, 
but acese decided within the meaning of 
8.115. In Raja Ram v. Gopinath (7) it was 
held tkat the setting aside of an award and 
the sup=rsession of the arbitration proceed- 
ings ic a suit amounted to termination of 
the prceedingsin thesuit and amounted 
to a casehaving been decided within the 
meanirg of the section. In Puranlal v. 
Rupchcnd (8) it was held that on a reference 


-being made to an arbitrator whom the 


court has no power to appoint a “case” 
should be considered to have been decided 
within the meaning of s. 115 of the Code. 
In Ma Mya Thin v. Ma Chu (9) it was held 
that ar order rejecting an application for 
leave io sue as a pauper was revisable, and 


(4) 12) Ind. Cas, 769; A IR 1931 Lah, 66; Ind, 
Rul (1$3') Lah. 337. . h < 

(5) 123 Ind. Cas, 129; AIR 1931 All. 294; 1981) 
A ih 377; Ind Rul.’ (i931) All. 577; 88 A 613 
(FB 

©) 62 Ind Cas. 527; A I R1922 AN, 119AL ST 
907. 4 

47) 123 Ind. Cas. 416: A I R1931 All 721; Ind Rul 
(1931) 11. 656. < 

(x) lz] Ind Cas. 54: AT R 1931 All. 761; (1931) 
AL J 632; 53 A 778; Ind. Rul. (1932) All 328. 


(9) 132 Ind. Oas. 05: A IR 1931 Rang 129;9R 
86; Ina. Rul. (1931) Rang. 293. 
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in Maung San Shwe v. Ko Ishaq (13) +, was 
held that for the purposes of revision, there 
was no real distinction between the rejec- 
tion of application for leave and granting 
of it and that an order rejecting ex apptica- 
tion for permission to appeal asa puper 
was open to revis'on. It -may havevzr be 
-noted that the Rangoon High Couc has 
like the Bombay, Madres and Calectta High 
-Courts, entertained the view that an inter- 
-locutory order can be revised in a fis case 
and that it has not followed the decis on in 
the Lahore Full Bench case: See L. P. R. 
Chettyar Firmv. R. K. Banerjee “11, and 
the cases cited therein: see also the cane of 
Vaithilingan Pillai v. Kandaswami Pillai 
(12). In Chandumal v. Tejulbat (Œ) a 
Division Bench of this Court consistirg of 
Ferrers, J.C., and Aston, A. J. C., bas held 
that an order refusing leave to sueas a 
-pauper is not an interlccutory order within 
the meaning of the decisionin Faudbux 
v. Panjo (2). In dealing with the pomt in 
‘issue the learned Judicial Comm iss oner 
has said at: p. 493*: 
“By the other side it is answered that an order 
“zefusing such an application is neverthelzes = case 
decided.. The party making this contemizon says, 
‘My case is that I am entitled to sue as a pzuper. 
This is a question which can be detached “rom any 
other averments which the pleadings may coz-tain. 
It has been so detached and separately decided, 
That decision decides my case. It so haprens that 
it decides my suit also. My case is true. 1 baw not 
the money to paycourt-fees. My suitis als» a good 
suit. But my suit and my case are not Men cal.’ 
~ Nevertheless this decision decides both my suit, 
which is for Khemo's estate, aad my cise whi h is 
that I ama pauper. Anappeal [ cannot bricg, tut in 
revision I can come tọ this court and here lam. ‘Ia 
the present case, (and it will be observed zhatit is 
scarcely possible to avoid giving this piece af bu=ness 
the name whichdecides the whole controversy, the 
` averments made may be true or they may be alse, 
But the cases must sometimes occur in whizh such 
averments as these would be true. Power to deal 
with such a case, the law as we understarc it. has 
conferred on us; and that power we do not Tmpo= to 
disavow.” 

Unfortunately however the law as imer- 
preted in Khudabux’s case (2) was diferent 
and with all respect Iam unable on the 
ground put forward by the learned Jadizial 
Commissioner to distinguish that case from 
the dictum in the Full Bench case. -An 
attempt was made to distinguish he 
present case from the Full Benchcaseon 

(10) 132 Ind. Cas. 707; A IR 1931 Rang. 3l; ƏR 
92; Ind Rul. (193) Rang. 195. 

(1 l1) 134 Ind Cas 744; A IR1$3l Rang 137;€ R 
7; Ing. Rul (1931) Rang. 312. ` 

(12) 132 Ind Cas 311: A I R 1931 Mad. ; 22 L 
W 2lu; 60 ML J 713: Ind. Rul. (193) Mad. 6-2 . 

(18) 142 Ind. Cas. 379; A 1 R1933Sind 82; 23S _R 
491; Ind. Rul. (1833) Sind 91. 


- ~ *Page of 26 8. L, R.—[Hd ] 
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tha ground that the order complained 
against was passed in appeal and so far 
as the case in the Court of first appeal is 
concerned,” it is finally decided. But the 
obvious answer to this argument is that an 
appeal is only a continuation of the suit, 
and although the appellate proceedings are 
at anend, thé case of the parties has’ yet 
to be decided. The order allowing amend- 
ment stands on no belter “footing than a 
similar order passed by the trial Court at 
the eleventh hour after both sides have 
closed their case and the trial Court is 
about to deliver its judgment, The 
expression “interlocutory order” fiiids no 
placein s.115, Civil Proceduie Code, It 
appears to have been used in the Full 
Bench case as indicating an order w hich is 
not a final order. 

In Ramchand Manjimal v. Goverdhandas 
Vishindas Ratanchand (11)it was held chat 
the order passed in that case staying the 
suit underss. 19, Arbitration Act, was ; not a 
“final order” within the meaning: of s. 109, 
Civil Procedure Code. Lord Cave in 
delivering the judgment of the Board laid 
down, as the result of the examination of 
certain cases decided inthe English Courts, 
that the test of finality is whether the ‘order 
“finally disposes of the rights of the parties,” 
and he held that the order then under appeal 
did not dispose of those rights but left them 
to be determined by {tke courts in the 
ordinary way. -In Abdul Rahman v. D.K. 
Cassim & Sons (15), Sir George Lowndes 
while delivering the judgment of their 
Lordships of the Privy Council has referred 
with approval to the dictum in Ramchand 
Nanjimal’s case (14) and‘has further said 
that the finality must be a finality in 
relation tothe suit, and that if after the 
order the suit isstill alive the suit in which 
the rights of the parties have still to be 
determined, then it is not a final order 
within the meaning of s.109 (a) ‘of the 
Code. If these weighty observations are 
borne in mind, it would appear that an order 
which gives no finality in relation to the 
suit ‘but keeps the suit a live suit in which 
the rights of the parties have still to be 
determined, such an order is an inter- 
locutory order. The orders which are the 

(14,53 Ind Cas, 302; A I R 19°0P O 86; 47 LA 
121: 47 0918: 14 SUR 191; 240 WNI; 18A 
LJ 591; 2? Bom -L R 608; 39 M LJ 27:12 LW 
15; 2 UP LR (PC) 91; (1920) M W N 407; 28 M. 
L T387(P 0O) 

(15) 142 Ind. Cas. 328; A I R1933 P O £R; 60 I A 
7€, 11 R 53: 100W N 195;37 L W 33i; ( 933) M 
W N 166; Ind. Rul (1933) P O 59; (1933) A L J 244; 
64 M 1,43 397; 35 Bom. L R 331; ‘330 WN 105; 57 
OL J 133 (PC). 
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subject-matter of the present revis.on 
‘application have kept the suits live suits 
which have yet tobe tried on the mezits 
and therefore if the -Full Bench_ decision 
is sound such orders cannot be challenged 
in revision at-this stage. 

So long as the. Full Bench. decisior in 
Khudabuz's case (2) is not - reviewed: by 
another Full ‘Bench the law on this point 
cannot in, my opinion, be reconciled with 
that prevailing in the rest of British Icdia 
inclusive of the Court of the Judiial 
‘Commissioner of Nagpur: vide Laxmandas 
v.-Chunilal, (16). 16 would also appear 
from the observations of Wild, A. J.G,i 
the Full Bench case that s. 15-A, Eind 
Courts Act, gives us no power to interfere 
with an ordèr of this nature. Whatever be 
my personal view on both these poinzs, I 
.must give effect to the Full Bench case. 
I need- hardly add ihat I shall be glad if 
Khudabia's case (2) is’ reconsidered by 
another Full. Bench at an early date. The 
other ob: jection is also not without consider- 
able force. The learned Judge of the 
Court.of First Appeal had jurisdiciior to 
decide whether the trial in the Court of 
First Instance was ‘defective or not: It 
had also jurisdiction to decide whethe- the 
application for amendmént should be 
allowed or not. 

The Couit of First Appeal has no doubt 
grievously erred in its decision on both 
these pcints, but an. erroneous decision on 
a question of fact or law does not fall 
within the purview of s.-115, Civil Procedure 
Code. Iam not prepared to hold tha; the 
learned Judge of the Uourt of First Appeal 


. bas intentionally misread the pleadings, 


so as to assume jurisdiction. That being 
so the order remanding ihe case vnder 
B. 151 cannot be attacked in revision tnder 
s. 115 at this stage. I am afraid the 
proper course to remedy arn evil of this 
nature is -to amend O. XLII, r. 1,4 ivil 
Procedure Code, by adding to it a clause 
giving a right of appeal to a party against 
orders of-femand other than, those which 
fall within the purview of O. XLI, r. £5. I 
do not think that. ihe setting aside ‘of the 
decision in Khudabuz’s case 2) by arother 
Full Bench: would be of much. help in a 
case like the présent. Order “XLI, con- 
templates only two kinds of orde-s of 
remand; those under r. 23. and those 
under r.25. The reason. why no’ right’ of 
appeal is- granted in the case of ders 
under r. 2) is not far to seek. The Dourt 
(16) 139 Ind. Oas. 145; AT R 1931 Nag. 17%; Ind. 
Rul, (1931) Nag. 49; 27 NUR E 
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of First Appeal is still seized of the case 
and agcod dealcan be said in fayour of 
the view <hat until the Court of First Appeal 
has fineliv washed its hands of the matter 
‘before it, the High Court should not interfere. 
But there is no reason why an appeal should 
not be allowed when a remand is ordered 
under. tke so-called inherent power of the 
-court in the same way as an appeal against 
an order-under r. 23, Civil Procedure Code. . 

As th law at present stands I must 
bear in mind that my function is -jus 
‘dicere and not jus dare and decline to 
interferc in revision. I would -therefore 
dismiss these appeals, but in ‘the circums- 
tances o- the. case, I would make no order 
as to cos-s. 


Aston, A. J.C.—I agree that I am in 
the unfortunate position of having to differ. 
The facts in this case briefly are that the 
‘plaintiffs filed a suit against the defend- 
ants 10 recover possession of land in which 
‘they al&ged that defendants were permis-- 
sive oceipanis and had forfeited ths terms 
and conditions on which they had - the 
land. “he defendants in their written 
stalemeat denied that -they were permissive 
occuparis. They said that long before the 
limitation period, in fact about 80 years 
previously, defendants and their predeces- 
sors hal built a village on the land in 
suils, celled “Baroch jo Goth” and had been 
in possession and ownership of the’ land 
‘with the knowledge of plaintiffs and ‘had 
been making improvements -on.it. The 
suit wes dismissed with “costs, and the 
„plaintifs appealed. 


There was no suggestion in the EE 
of appeal that the plaintiffs .had mistak- 
en the defence, cr that they.had been pre- 
judiced. They even applied for leave to 
antend the plaint, by adding as an ad- 
ditional ground for forfeiting the occupancy, 
the fast that defendants, since . the filing - 
-of the suit, had set up the plea of. adverse 
possess.on. In spite of this the learned As- 
sistant Judge in appeal inferred thai plaint- 
iffs had been prejudiced, that: they had 
not understood that cne of the defences. 
was acverse possession, because in. the 
Sindhi version of issue No.7 the word“adver- 
-se” did not: appear, although the words “‘ad- . 
verse possession” did occur in the English ` 
-versiom, He decided to exercise inherent 
jurisdiction, but the order he passed was. 
not thet written statement or the Sindhi 
issue should be amended, but that the 
plaintits should be allowed to amend their 
own p.aint, The plaint as.amended was 
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virtually a re-statement of the plaintiffs’ case. 
As the learned Judge himself points out, 
the’,character of the suit, the cause of ac- 
tion, and the relief prayed for re rained 
the same. The original suit was far pos- 
session; SO was the suit as amended. Jour 
main points “were emphasized in the origi- 
nal plaint, viz., the title of the plaintiff, 
the permissive occupancy of the defendant, 
the ‘breach of conditions by the dsferdant, 
and the right of the plaintiff to eject de- 
fendant. ‘I'he same four main points were 
emphasized in the amended plaint, together 
with the small additional point thet adverse 
possession had been set up. 

I agree with my brother Rupechand that 
it would be an abuse of the process of 
the court to allow plaintiffs to re-agitate 
the same question and lead further evidence 
by. resorting to the device of applying for 
an amendment of the plaint. But the de- 
fendants have an even stronger ground for 
complaining that they have ‘been prejudic- 
ed] The plaintiffs admitted in the plaimi that 
they were out of possession and prayed for 
possession as consequential relief. It was 
therefore necessary for the plattiffs, as 
their Lordships of the Privy Council held 
in 1912, Dharni Kanta v. Gobar Alt Xhan 
(1) to prove that at some time during the 
12 yéars preceding the institution of the 
suit they had been in possession af the 
land. They ende@voured to prove it by 
establishing that the defendants had mere- 
ly been permissive occupants. But this 
was denied in their written statement and the 
plaintiffs were unsuccessful. The evidence, 
which they brought of the alleged permis- 
sive occupancy was disbelieved bythe court. 
There was therefore an additional ground 
for the dismissal of the. suit, quite distinct 
from the defendants’ plea of adverse pos- 
session and on an issue the burden of 
which was on the plaintiff. It follows that 
however convincing might be the svidence 
which might now be brought to prove per- 
missive occupancy aright, already accrued 
-to the defendants, of having the decree of 
the trial Court dismissing the plaintiffs’ suit, 
upheld, would,not be ‘affected. The only 
result of the retrial would be that ihere 
-would be needless waste of the court's time 
and both parties would be put to the trou- 
ble and expense of the retrial af a suit 
filed aslong ago asin 1928 without any- pros- 
pect of such retrial affecting their present 
rights and obligations. There appears to 
me a Clear need for intervention by a High 
Court in revision. Section 115, Civil Pro- 
.cedure Oode, provides, that when a sub- 
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ordinate Court appears to have acted in. 
the exercise of its jurisdiction illegally or 
with material irregularity, the High Court 
may make such order as it thinks fit. 


But it is contended that the order of the 
learned Assistant Judge was an “‘interlo- 
cutory” order and that the Full Bench de- 
cision in Khudabux v. Panjo (2) prevents 
us from exercising revisional jurisdiction. 
It was held in thet case, that a High 
Court has no jurisdiction to interfere in 
revision with “interlocutory” orders, even 
in exceptional circumstances. The question 
therefore arises: What did the Full Bench 
mean by“interlocutory orders” for, the word 
has different meanings? If a party ap- 
plied forinterlocutory injunction, it would 
mean an injunction continuing for a cer- 
tain period, e.g., until the court had: de- 
livered its judgment. (See Byrnes’ Law 
Dictionary p. 472). Swinburn similarly de- 
fined an interlocutory sentence as “a de- 


cree given by a Judge, between the beginn- 


ing and ending of the: case, touching some- 
incident.” In this sense a Judge who is 
trying a suit-is said to give an “interlocu- 
tory order when he makes an order on an 

application incidental to the main object of 
the suit, namely, his judgment. But “inter- 
locutory” can bear a more extending mean- 
ing for just. as applications and orders in 
a suit may be interlocutory that is “inciden- 

tal to the judgment, so:,too the judgment 

themselves may’ be interlocutory ‘or ` final. 

They may finally determine all the rights 
and liabilities of the parties and‘ thus put 
an end to the action-or some further in- 
quiry may be needed. In other words 
there may be interlocutory orders with regard’ 
to some matter incidental tothe judgment 
of the court of first instance, and ‘that 
judgment again may be interlocutory or 

tinal in the sense that it does or does not 
finally determine all the rights and liabi- 
lities of ihe parties, If there is an appeal, 
the Appellate Court may pass interlocutory 
orders incidental to its final’ decision and 
that decision again may be interlocutory 
or final in the sense that it does or does 
not finally determine ‘all the rights and 

liabilities of the parties. There is yet an- 
other sense of “interlocutory”’ in which 
even judgments, which purport to finally 
determine all the rights and’ liabilities of 
the parties, are termed interlocutory, for, as 
Donne pointed out : 

“All the judgments of the world are but interlocu- 


tory judgments, there is a final judgment” (see Mur- 
ray’s New English Dictionary). 


The decision of the, Full ‘Bench i in Khu 
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dabux v. Panjo (2) turned on the meaa- 
ing of the words “case decided” and it 
was held ihat a court has no jurisdiction 
to interfere in revision with interlocutory 
orders. The question therefore arises -n 
what sense weie the words used. D.d 
Percival, J. C., and Wild, A. J. C., mean 
that the words “case decided” in s. 115, 
Civil Procedure Code, prevent interferenze 
in revision with orders which are merely 
incidental to the main or final judgment 
of the Judge who. has passed them, that 
the High Court will not intervene unsil 
the Judge has delivered his final judgment, 
until he is functus officio, and then it will 
consider his proceedingsas a whole, includ- 
ing not. only his judgment but also any 
interloeutory orders which he may have 
passed ; or did they mean thatthe Hizh 
Court has no power to interfere in revi- 
‘sion “with any order or judgment of a stb- 
ordinate Court, whether it is a court of first 
instance, or a court of first appeal, if scch 
order or judgment is-interlocutory in “he 
sense that it does not finally determine all 
the rights and liabilities of the parties end 
put an end fo the action? It is difficul- to 
discuss this question without using ambi- 
guous language. Such terms as “‘finalordar” 
“final decision,” “final” judgment” decide 
the suit “likethe word “interlocutory” may 
mean different things, for a judgment or or- 
der may be amain.or final judgment or order 
of a court as contrasted with interlocubry 
judgments or orders passed with regard to 
matters of an incidental nature and yet the 
judgment, though final in the sense taat 
it gives the court’s decision and rencers 
the court functus oficio, may be interlccu- 
tory in the sense that it does not finally 
determine all the rights and liabilities of 
the parties. < 
Iam of opinion that the Full Bencai 
Khudabux v. Panjo (2) meant by “interlc- 
cutory orders” orders on matters incidental 
to the*main object of the case, viz., the 
judgment, for the following reasons. Ihe 


Full Bénch was constituted in connecsion - 


with an application for the revision of an 
order by a court of First Instance inciden- 
tal tothe judgment of the court. The 
Nazir had been appointed as next 
friend -of a minor plaintif and 
the defendant wished. to have the ozder 
set asidein revision. The decision of the 
Full Bénch was that a court has no juris- 
diction to interfere in-revision with intér- 
locutory orders. In the next place, had 
“interlocutory orders" been used in the 
_ Sense of ordersewhich do not finally dster- 
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mine the rights of the parties, the question 
of revision, it seems to mé, could hardly 
have been considered apart from the ques: 
lion of the right of interference in revision. 
with interlocutory judgments. Again, 
Wild, A. J. O., after reviewing the conflict- 
ing authorities, observed : 

_“Ta view of this diversity of opinion, it is permis- 
sible to examine once mare the wording of s. 115 
Civil Procedure Code, which is very similar to the 
wording of s. 622 of the old Civil Procedure Code, In 
my opinion the employ ment of the words “case which 
has been decided” in s. 115, Civil Procedure Code, 
tends to show that the Legislature did not intend to 
allow revisicn of anything which was of an interlocu- 
tory nature. There was no reason why it should have 
intended this, as there would always be revision of 
tbe final order if no ‘appeal lay ahd the ‘court had 
exercised a jurisdiction not vested in it by law, ete. 
No doubt the word ‘case’ is wider than the word 
“suit and includes proceedings under the Guardians 
and Wards and other Acts, but in my Opinion it would: 
be an abuse of language to describe the decision of a 
matter arising in a case as the decision of a case when 
thematter is merely interlocutory and does -not in 
fact decide the case,’ ; 

In the context the words “final order” and 
“decide the case” mean, I think, the final. 
order of the court or the decision of the case 
by the court by which the interlocutory 
order complained of was made, for inthe 
passage above cited an argument used for 
non-Interrention at an interlocutory stage, 
was that there would always be a revision 
of the fine] order if no appeal lay, and ‘the 
court had exercised a jurisdiction not vested 


‘init by law. The argument of the learned 


Additional Judicial Commissioner would 
have little weight, if it meant that at some 
remote future date, perhaps in second 
appeal froma costly retrial of the. suit, the 
aggrieved party might retrospectivély 
challenge the court's jurisdiction to make 
the order for retrial and establish that the 
entire subsequent proceedings were a 
nullity. Lastly since the words “interlocu- 
tory orders" in Khudabuz v. Panjo (2), are 
ambiguaus, the court will lean inthe dirée- 
tion of that (interpretation which will 
extend the jurisdiction of courts to interfere 
in revision Boni judicis est ampliare juris- 
dictionem.” A decision of a Court of ap- 
peal on en appeal from a decree of a lower 
Court dismissing a suit is, ` in my Opinion, 

from an order 
by a court on some application incidental 
to its judgment. It is, in my opinion, -a 
case decided within the meaning of g, 115 
Civil Precedure Code. It is not necessary 
for the purposes of that section that the 
matter decided should be a suit: See 
Chandumal v. Tejulbai (13), where Ferrera 
J.C., in interpreting Khudabux v., Panjo 
(2), distinguished between a “case” and a 
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“suit”. We held in that case that the 
words “case decided” would tmelade an 
order refusing to grant leave io sue as a 
pauper. The word “case” is wide enough 
to include proceedings under the Guardians 
and Wards Act and other Acts. 

It would cover a suit terminating in 
a judgment. I think the words would, 
a fortiori cover a decision of a court of 
‘first appeal and since the law regerds the 

- subs‘ance rather than the letter or Drm, an 
order in appeal, whatever its form which 
‘revived a dismissed suit and ipse Jacto 
disposed of the appeal and left the appeal 
court functus officio would not be ax inter- 
‘locutory order for the purpose ofs. 115, 
:Oivil Procedure Code, as interpreted in 
_Khudabux v Panjo (2), but a ‘case deided”. 
Tf we held the contrary, what answer would 


it be necessary to give to the defencants if 


they inquired when they would be sllowed 
to complain that they had been prezudiced 
“by anorder made without jurisdiction, re- 
opening a decided, case ; when they would 
_-be allowed toestablish that on the ground 
of limitation alone the suit agains them 
-had been properly dismissed. Woud it be 
necessary to inform the defendans that 
‘there is no court with jurisdictisn © hear 
them ; no procedure by which they can 
‘obtain relief; that the court in waich a 
retrial has bean ordered will be powerless 
to give them relief, since it will be boand by 
the judgment of a superior court ; that the 
court in first appeal is not likely to help 
them, sinceit is of that court’s order they 
complain ; but that finally in second appeal 
from the suit as reheard they or their des- 
cendants may perhaps contend Tet-ospec- 
tively that the retrial should never have 
been ordered ; that the whole proceedings 
subsequent to the judgment of the court 
of first instance. were a waste of tims and 
an abuse of the process of the court and 


that the suitwas rightly dismissed.in the . 


first instance. That would constiute a 
“great hardship on litigants. Vor tne rea- 
sons Ihave mentioned I amof opinien that 
we have power to exercise revision. ' 

It was held in Gunais & Co. v. Aman 
MalTulsi Das (17), Emna Bai v. Fakir 
Mahomed (18) and Forbes Forbes Campbell 
& Co. v. Versimal Dewan Mal (19), foLowing 
. the decision ofthe Judicial Commistee of 
the Privy Council, Balkrishna Udayar v. 


(17) 83 Ind. Cas. 353; A I R19? Sind 75717 S L 
133. 
R is) 65 Ind.Cas, 50; AIR 1922Sind 1;58LR 
se 65. i ~ 7 
: Elio} 75 Ind, Cas, 1041; A I R 1924 Sind 49, 
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Vasudeva Aiyar (20),. (at p. 799%) 
that revision is not direcled to questions of 
Jaw and fact in which jurisdiction is not 
involved. But the question .of. jurisdiction 
isin my opinion directly involved in this 
case, for the learned Assistant Judge had no 
jurisdiction to order a retrial of the issue ` 
relating to limitation because a word was 
omittedinthe Sindhi version of an issue 
relating to adverse possession. There can 
be no doubt in my opinion that the learned 
Judge also acted in the exercise of inherent 
jurisdiction illegally and with material . 
irregularity. For the reasons which I have 
mentioned I would set aside the order of 
the learned Assistant Judge and restore 
the decree of the court of first instance and 
give the appellant ccsts, In view-of the. 
difference of opinion the papers are to be. 
placed before the learned Judicial Commis- 
sioner for such orders as he may deem fit. 
under s. 93. (Thecase then came before a 
FullBench and the following judgments. 
were delivered.) = a 

Opinion. i ; 
Aston, A. J. C,—This appeal has been 
referred to us as a Full Bench. A preli-. . 
minary objection taken by the respondent 
is that no appeal lies from ihe order com- _ 
plained of. A suit for possession of land 
was dismissed with costs on the ground.that 
the defendants were not licensees as alleged 
and that thedefendants had been in ad- 

_ verse possession for more than the statutory 
period. It was’ not made a ground of 
appeal that plaintiff had not understood the . 
-defence, but the Appellate’ Court granted . 
the plaintiff's application for an amendment 
of the plaint and directed a retrial of 
the suit mainly on the ground that there 
had been no averment of title in the plaint 
and that the Sindhi version of .the issue ` 

-relating to possession did not contain the 
word “adverse” although “adverse” appeared 
inthe English version of the ‘issue. In 
Chandrika Prasad Singh v. Mithu Rat .(21), 
it was held by the High Court of Patna 
that where the trial Court decides a suit 
atter determining all the issues and in 
appeal the District Judge frames certain 
otherissues and remands the -case to the 
court of first instance for decision of those 
issues the order of remand is neither an 

(20) 40 Ind Cas. 650; AI R 1917 P O 71; 441 A 
261; 40 M793; 15 A LJ 645; 2PLW10t; 33M LJ 


69; 26 OLJ 143; 19 Bom. J. R 715; (1917) MW N 
628; 6L W 501; 22 OW N 50; 1lBur. LT48 


(P 0). 
(21) 103 Ind. Oas. 122; AI R 1927 Pat. 296; 6 Pat 
80. 
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order under O. XLI,r. 23 nor a decree bat 
an order made under the court's inhereat 
powers and therefore not appealable. In 
Ma Me Mya v. Ma Min Zan (22), the Raa- 
goon High Court held that O. XLIII, r. 1 (8), 
gives a right of appeal against an order 
only when the trial Court has disposed of 
the suit under O. XLI, r. 23, that is to saz, 
when the trial Court has disposed of tke 
suitona preliminary point. To the same 
effect was the decision in Mahmud Shah 7. 
Talab Hussain Shah (23). In Gobind v. 
Baliram (24), the court went even further; 
it held that even when an order purporss 
to be made under O. XLI, r. 23, if there was 
no preliminary issue no appeal lies. To the 
same effect was the decision of Page ard 
Graham, JJ., in Banka Bihari Deb v. 
Birendra Nath Dutta (25), though the leara- 
éd Judges held that the intention was :0 
make the order under O. XLI, r. 25. 

With great respect I am of opinion that 
the test, whether there is a right of appeal 
is, under which provision of the Civil Procs- 
dure Oode the court passed, or purported z0 
pass,or intended to pass, the order com- 
plained of. While the inappropriateness >f 
the order, when read with a particular rue 
or section of the Code, might in certain cir- 


cumstances be a ground for inferring asa‘ 


fact, that the court could never have intend- 
ed to apply that rule or seclion, in my 
humble opinion, the test is not whether a 
trial Court could validly pass an ordar 
undera particular rule or section, bat 
whether it did so, or purported to do so, or 
intended todo so. If it could be urged 
as.a Valid objection tc an appeal that en 
order complained of did not properly fall 
within the rule or section under which it 
was passed, one of the very objecis, for 
which thé right of appeal was instituted, 
would be frustrated and the right of a- 
peal from an order under O. XLI, r. 33 
would be narrowed down to-a mere rigat 
of appeal, on the merits, from an order 
which was in form and substance a vald 
order under O. KLI, r. 23. The High 
Couri of Calcutta has held that an order 
in form and substance may be under 
O. XLI, r. 23 even though that order and rule 
did not give the court jurisdiction to pass 
the order and thatan appeal will lie: See 
Prosanna Chandra v. Boidya Nath (23) 

(22, 92 Ind, Oas. 368: A I R 1925 Rang. 320;3 R 
490; 4 Bur, LJ 159, 

(23) 73 Ind. Cas. 915; AIR 1924 Lah. 245. ` 

24) 128 Ind. Cas, 407; AIR 1930 Nag 295. 
ae 103 Ind. Cas. 864; A I R1927 Cal. 850; 55 0 


(26) 56 Ind Cas.616; AIR 1920 Cal. 124;310L 
J 360; 24 O W N 708. 
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and that there isaright of appeal if the 
order was passed or purported to be passed 
under O. XLI, r. 23: Jagat Hari Saha v. 
Medini Mohan (27). The question does 
not depend on what the court ought to have 
done, but m what it did: Nasir Khan v. 
Ttwari :28, Mohammad Shafi v. Fateh Gar 
(29) and Sheoji Kedar v. Bamanachari 
(30). If en order purports to be under 
Ò. XLI, = 23 when it should have been 
made unders 151, Civil Procedure Code, 
an appeal will lie: Gopal Singh v. Mangal 
Singh (81); and appeal will lie from an 
order under O. XLI, r. 23, even though it 
was irregular: Kayem Biswas v. Bahadur 
Khan (32). In Gokul Prasad-Har_ Pra- 
sady. Ram Kumar (33) the District Judge 
in appeal remanded a case for re-trial 
after the trial Court had passed a prelimi- 
nary decree in a suit for rendition of ac- 
counts without stating under what provi- 
sion of the Code the remand was ordered: 
The Allahabad High Court held that it 
was unnecessary to decide whether District 
Judges pcssess inherent powers of remand 
but inasmuch .as the policy of the court 
had always been to allow as wide a mean- 
ing as was reasonably possible to the 
provisions of O. XLI, r. 23, the remand 
might be taken to be under that order. 
This decision was followed in K-ulsumun- 
nissa v. Fam . Prasad (34), where it was 
held that where a court makes an order 
of remand but without specifying. under 
which provision of the Code of „Civil 
Procedure the order is passed, it may be 
assumed ihat the order is one under 
O. XLI, r. 23 of the Code and an.appeal will 
lie therefrom.. In Bhabasundari Debi v. 
Aditya Ncih (35), a right to appeal was 
allowed inthe case of an anomalous order, 
neither urder O. XLI, r. 23, nor ‘under 
Q. XLI, r- 25, where the case was not 
kept on tke file of the Appellate Court. 

In B. N. Ry. v. Beharilal Dutt (36), 
Suhrawarcy and Duval, JJ., of the Calcutta 
High Court held that if the order of the 
Appellate Court purports to be an order 

(27) 104 Ind. Cas 422; A I R 1927 Cal, 642. 

(28) 74Ind Cas 905: AIR 1924 All 141; 43 A 
669; 21 AL 7 667,90 KALR 645, 

(29) 100 Inc. Oas 49; A I R 1927 Lah 195, 

130) 119 Ind Gas,2; Ind. Rul (1979; AH, 962. 

(31) 107 Ird. Cas 284; A IR 14928 Lah 3il. ` 

(32) 89 Inā Oas 744; A IR 1925 Cal. 1258; 420-L 
J 22,300 WN 41. 

(33) 64 Inc Cas. 878; A IR 1922 All 254; 44 A 176; 
19 ALJYL 

(34) 67 Inc. Cas. 713; A I R 1922 All. 228; 44 A 
492: 20 Ais I $21;4 U P L R{A) 163. 

35) 102 Ind. Uas 384; A I R 1927 Cal. 401. 

(33) 90 Inc. Oas. 426; A I R 1925 Oal. 716; 52 O 783; 
220 WN 674. ; 
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under O. XLI, r. 23 an appeal will lie 
from such an order even though tLe order 
passed may not be in strict corcformity 
with O, XLI, r. 23: See also Basezmctt Debi 
v. Taritbasini Dasi (37), Bhairch Chandra 
Dutt v. Kali Kumar Dutt (38), end Kayem 
Biswas v. Bahadur Khan (32%. Zor the 
reasons above mentioned I am of Dpinion 
that it is necessary for the determination 
of the preliminary -point under considera- 
tion to decide whether the lowe- Appellate 
Court passed or purported te pass or 
intended to pass the order under OQ. XLI, 
T. 23, The order is a type-writtem order 
signed by the learned Judge © com- 
menced. as follows: 

Judgment.—“These are the appeal: against the 


judgments and decrees passe! by the Su ‘ordinate 
Judge, Rohri, dismissing the plaintiff." suits with 
costs.” io ee 

‘After reference to the want cfaspecific 
averment of title in the plaint anc to the 
absence of the word “adverse” in the- Sindhi 
version of the issue relating o adverse 
possession and after a reference ‘tc O. VI, 
r. 17, the order concluded : 

“For reasons stated above, I allow the application 
for amendment. Amended plaint shold be filed 
in- the lower Court within a fortnight. . Ths defend- 
ants are at liberty to amend their written satement, 


and on the amended pleadings and the 
issues raised, both parties may supplement 
their evidénce; appellants to ear their 


own costs of these appeals and those of the respond- 
ents. As to the costs of the lower Court, J order 
that costs hitherto incurred, éxcépt the leader's 
fees be costs in the cause and to abi the event: 
The plaintiffs to pay the Pleaders’ -ees to the 
defendants as taxed in the decrees of the lower 
Court. The suits are remanded to thelow=r Court 
for retrial, in view of the above obser-atim under 
their original numbers: Order XLI, =. 3-, Civil 
Procedure Code.” 5 
It is contended on behalf of the appellan 
that the words “(O. XLI, r. 3+, Civil 
Procedure Code),” in the order was a -ypist’s 
error for (O. XLI, r. 23), the vorcs come 
immediately after a direction thet the suits 
remanded tothe lower Court were. to be 
retried under: their original numbers. 
In O. XLI, r. 23, Civil Procedure Code, 
the Appellate Court is requirec tc direct 
the court from whose order the appeal was 
preferred to re-admit the suit urder its 
original number, and I am nc aware of 
such a requirement in any otker rule in 
the Civil Procedure Code. Othe: points of 
similarity between the order app2aled from 
and an order under O. ALL r. 23 are 
that the effect of the order wae to -everse 
the decree ofthe trial Court dismissing the 
(37) 57 Ind. Cas, 929; A IR 1920 Cal 546 240 W 
N 856; 21 Or. L J 689 s 
rae 74 Ind. Qag. 1038; A I R1923 Cal €06 370 L 
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suit. It was held in B. N. Ry. v. Behari 
Lal Dutt (36) that there may be more than 
one preliminary issue ina suit and if the 
test of a preliminary issue laid down in 
Raman Nairv. Krishnan _Nambudripad 
(39), is applied, namelyewhether its decision 
obviates the necessity of a full hearing 
of the suit, it will be noticed that the trial 
Court disposed of the suit on two prelimi- 
nary issues of adverse possession and 
limitation. Certain other issues were 
not pressed and the’ remaining issues, 
whether the defendants had committed a 
breach of the terms of the alleged license, 
whether they had effected improvements, 
and whether they were entitled to com- 
pensation, were left undecided. The last 
point of resemblance was that the lower 
Appellate Court remanded the suit to the 
trial Court for re-trial on an amended 
pleading. I think there can be no rea- 
sonable doubt that the lower Appellate 
Court intended to pass an order under 
O. XLI, r. 24. For the reasons above 
mentioned I would answer the prelimi- 
nary objection raised in favour of the ‘ap- 
pellant. 


Rupchand,A. J.C. This is a reference 
under s. 9-B, Sind Couris Act. | Several 
-interesting points of law have “been 
raised before us. For the present we have. 
confined the parties to only two’ of them. 
These points are: (1) whether an appeal 
against the order of remand in question 
is competent, and (2) whether it is open 
to the appellants to raise this point at this 
stage. If both these points are decided 
in favour of the appellants, there will. be 
no occasion for-us to go into the points - 
on which land my brother Aston have 
differed. The pertinent part of the order 
of remand complained against ‘ read as 
under: 

“For reasons stated above, I-allow the application 
for amendment. Amended plaint should be filed in 
the lower Oourt within a fortnight The defendants 
are at liberty toamend their written statement, and 
on the amended pleadings and the issues raised, 
both parties may supplement their evidence . ............ 
The suits are remanded to the lower Court for retrial 
in view of the above observations under “their 
original number (O. XLI, r. 33,Civil Procedure Code.)” 
_ At the hearing before the Division Bench 
it was contended on behalfofthe res- 
pondent that the order of remand was not 
an order under O. XLI, r. 23, Civil Proce- 
dure Code, and that therefore the appeals 
filed against this order in this and the 

(39) 69 Ind Cas, 828; AIR 1922 Mad. 505: 45 M 


900; 31 M LT 208: 16 L Wj425; 43 ML d 354; 
(1922) M W N 589 (F B). e 
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connected matters were incompetent. 
The learned Pleader for the appellants 


did not dispute the soundness of the 
preliminary objection, and asked the Di- 
vision Bench to afford the appellants re- 
lief under the court's extraordinary powers 
of revision, leading. to a divergence of 
opinionon that point.. There was there- 


fore no occasion fur my learned brother. 


and myself to apply our minds to the 
question whether the order passed by: the 
learned Judge below was one underr. -23 
or not, and if not, whether it was an ap- 
pealable order. Mr. Kimatrai has urged, 
and not without considerable force, that 
r. 33 referred to in the order. is a typing 


error for r. 23, and that whether rightly or . 


wrongly the learned Judge below . thought 
that he was dealing with this and the 
connected cases under O. XLI, 24, Civil 
Procedure Code. The learned Pleader has 
laid considerable stress on the words 
“remanded for retrial .... under the 
oo numbers” which are taken from 
r. 23. 

'I have looked for the original trans- 
cript of the learned. Judge in the pro- 
ceedings „but I can find none. Typed 
copies of the order of remand are filed 
ineach case. Itis not unlikely that r. 33 
is a mistake for r. 23, and there is nothing in 
the judgment to suggest that the learned 
Judge of the court of first appeal applied 
his mind tothe question whether in the 
event of the cases before him not falling 
within the purview of O. XLI, r. 23, 
Civil Procedure Code, he should in exercise 
of the powers conferred on him under 
8. 191 or under O. XLI, r.33, Civil Procedure 
Code or any other provision of the law 
order aremand. It is argued on behalf of 


the appellants that if we hold that there is . 


a typing errorin the judgment of the court 
of first appeal and that the order of remand 
purports to have been made under r. 23, 
the appellants have an indubitable right 
to come to this court under the provisions 
of O. XLIII, r. 1, cl. (u). He is supported in 
this view by the - following decided cases: 
Baseexati Debi v. Taritbasini Dasi (37), 
Prosanna Chandra v. Boidya Nath (26), 
Sashi Mukhi Dasi v. Abinash Chandra 
Haldar (40), Kayem Biswas v. Bahadur 
Khan (32), Jagat Hari Saha v. Medini 
Mohan (21), Gopal Singh v. Mangal Singh 
(31), Harbhajansingh v, wewasingh (41) and 
Gobindramv. Chunilal (42). Mr. Kimatrai 

(20) 80 Ind. Cas. 172; A [ R 1922 Oal 279, 

(41) 110 Ind. Oas 748; A IR 1928 Lah. 758. - 


` (42) 119 Ind. Cas 330; A IR 1930 Lah. 221; Ind, 
Rul. (1929) Lah. 874; 30 P L R 645. 
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also drew our attention to Kulsumunnissa - 
v. Ram Prasad (34) and Umesh Narain v. 
Secretary of State (43) in support of the pro- 
position that where the order of remand. 
does not mention the rule or section under . 
whichit is made, it should be presumed. 
to have beer made under r. 23. But with. 
all respect both these rulings gotoo far.. 
It is now well settled that a court has in-. 
herent .power toremand. a case for trial. 
although it does not fall within the purview: 
ofr. 23. That being so the presumption, | 
ifany, thaten order of.remand was made. 
under r. 23 is easily rebutted. The failure . 
of the Judgein not mentioning the relevant . 
section of the Code under which he purports 
to act cannot be availed of by the aggrieved 
party as giving him a- right of appeal,- 
unless he satisfies the higher court that the - 
order of remand was one which was in-.. 
tended tobe passed under r.- 23, and he 
cannot do so except by satisfying . the. 
court that it wasan order which could be. 
passed under that rule, . Hi Sa 
On’ behalf of the respondents, Mr. Lobo 
has invited our attention to a number of- 
rulings whers it has been held that no 
appeal lies against an order of remand 
which isnot made under O. XLI, r. 23,.. 
Civil Procedure Code. These rulings, with’ 
the exception of the case decided by the - 
Nagpur ‘Court, have no direct bearing on ` 
the pointin issue. The cases referred to are ' 
Mohendranath v. Ram Ratan (44),Ma.Me 
Mya v Man Min Zan (22), Venkata Radha-- 
krishna Rao v. Venkata Rao (49), Balla.. 
Mallayya v. Peddi Veerayya. (46), Karu-.. 
pana Pillai v, Ethumalai Pillai (47), 


- Chandrika Prasad Singh v. Mithu. Rai (21), 


T. Kakammav. T. Chandrasekhara Somayas.’ 
julu (48), Gobind v. Baliram (24), Vaithilin- . 
gam Pillai v. Kandaswami Pillai (12) and 
Ram Pyaramal v. Santram (49). Inu each 
of them excep» the Nagpur case, the order 
of remand was an anomalous order, and 
made no mention of. the rule under which 
it was passed, . — 4 
Where the order of remand is silent as 
tothe rule under whichit purports to have. 
béen made the onus is on the appellant to: 
(42) 87 Ind Cas. 575; A 1R 1925 Cal. 1157, - -. 
(44) 55 Ind. Oas. 93; AI R 1920 Cal, 124; 23 O- W 
N 1049;310 LJ 357. NG 
(45) 84 iod, Oas. 965; A-I R 1925 Mad. 229;47 M 
Ld 952; 20 LW 711; 335 MLT 135; (5924 M WON. - 
922; 48 M LJ 718 eee 
(46) 1 0 ind. Cas. 135; A I R 1927 Mad. 335; 52 M 
LJ 9; 23 L Wigs; 33M LT 46." 

(47) 103 Ind Cas. 670; AIR 1927 Mad. 859, . 
(48) 119 iad Oss. 705; ATR 1929 Mad. 205; Ind 
Rul. (1929) Mad. 1009. ee : 
(49) 139 Ind Ces. 126; AIR 1932 Lah, 443; 39 ° 

P- L R487; Ind, Rul. (1932) Lah, 5665, ° 


188 
satisfy the court’-that-the order ecamplained 
against is-an order falling within he pur- 
view of r. 23. If he fails to satsfy the 
court on that point, he fails to bring his 
case. within the purview of O. XLII, r. 1 
cl. (uw). But wherethe ‘order complained 
against: purports to be one under. 23, an 
appeal. filed against itis prima Fazie com- 
petent; and if at the hearing of the appeal 
itis discovered that under the circumstances 
of the.case an-order: under r. 23 coald not 


have. been: passed by the triat Court, the- 


appellant cannot: then be told thit as the 
order: could ‘not have been passed urder that 
rule, the has-no right of appeal.: If that were 
80, it- would‘leave the aggrieved party in 
an-awkweard- position. It he doeë not file an 
appeal:he might be subsequently barred 
from contesting the order of remand on 
thegřound: that he- should Have appealed 


against-it at oncé and ifhe does file: an 


appeal he might be succés&fully met with 
the: plea: that as the order cculd’ not 
be made under r. 23,-all his —potder ‘and 
shot is ill-spent. The case‘of Gobind. v. Bali- 
ram (24), referred to above, is a sing e Judgé 
judgment, and all that is-said >n this 
point consists of the followirg thréé 
lines: ae i 

“It appeare'to me that the’ real question in con- 
‘troversy' is‘ whether the ‘point whith was to be 
determined by the lower Appellate -Oonri wasa pre- 
liminary point or not." --- i Ea 

-This dictum is-unsupported by aay autho- 
rity, and, with all respect there 5 nothing 
in GO. XLHI, r: 1; cl. (w to suggest that an 
appeal against an. order purporting to be 
made under'O. XLI, r. 23, Civil Frocedure 


Code, is incompetent unless such order is- 


made with jurisdiction: Under ` ths circum: 
stances, I think the appeals in this and the 
connected cases were competen. It is 
unfortunate that on account of the admis- 
sions made by’ Mr. Assudomal that the 
appeals were inconipetent, a gocd deal of 


the time ofthe court was wased on the 


question of the révisional powers of the 
court. leading to’ a reference toa Full 
Bench.: But the appellants ars not in 


consequence’ thereof estopped in the 
circumstances of this case from going 
behind the admissions made by their 


Pleader. Jt was open tothe Division Bench 
to have acted under r. 3 of ths- Rules of this 
court (p. 4lof the Rule-book) and then the 
only questions which it would aave been 
within the competence ofthe Full Bench to 
determine would have been only taose which 
< were referred. But this refereacs,is under 

g.9-B; Sind Oourts Act. The whole: ap- 
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peals are referred and are to 
by the Full Bench. Itis therefore open 
to the appellant. to raise this point at this 
stage. 

Order:—This‘appeai was referred to the 
Full Bench under s. 9-B, Sind Courts Act. 
The reference was made because two 
Judges differed in opinion. A point which 


was not pressed at the first hearing has 


since been more fully developed. On this 
point the two Judges who had formerly 
been at variance, have come to a conclusion 
which for practical purposes is identical. 


We can “dispose of this reference upon this’ 


preliminary point. We decidé that in this 
particular case an appeal against the order 
of retiand is competeht and can now bè 
entertained. We therefoie remand this 
appeal to the Divisiondél Bench for dis- 
posal. 


‘Rupchand, A.J.C.—When this 4nd the 


connected appeals came-up for consideration 
before us as a Division Bench, we expressed 
the view in no unmistakable terms that 
the learned Judge of the court of first ap- 
peal was ih error in allowing the appli- 
cations for amendment of the pleadings and 
in permitting the plaintiffs to ré-agitate the 
same questions and lead further evidence 
by resorting to the device of asking for am- 
endment of the pleadings, and that it was 
a gross abuse of the process of the court tu 
permit the plaintiff to doso. There was 
a divergence of opinion between my learn- 
ed brother and myself whether we could 
interfere in revision at that stage as it 
was contended by Mr. Lobo and admitted 
by Mr. Assudomal that the orders ‘com- 
plained against were not appealable. But 
this admission of Mr. Assudomal was made 
under some misapprehension and this admis- 


be re-heard 


sion was withdrawn when the matter came ` 


up beforethe Full Bench, 

We'arenow dealing with these cases as 
appeals and not as revision applications. 
Mr. Lobo has been unable to add anything 
further to the arguments which he advanced 
before as when the cases came up for hear- 
ing before uson the former occasion and wé 
see no reason to differ from the opinion’ ex- 
pressed by us at that time. The orders 
allowing amendment of the pleadings and 
remanding the cases to the trial Court are 
manifestly wrong and we set them aside. As 
the court of first appeal has not gone into 
the-evidence and has given no finding whe- 
ther on the evidence already onthe record 
the plaintiffs have substantiated their 
claims, these cases must now go -back to 
the court of first appeal to be décided on 
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the materials already on the record in 
accordance with law. Costs to be costs in the 
cause. 

N. Case remanded, 


ALLAHABAD HIGH COURT 
Criminal Appeal No. 155 of 1932 
July 29, 1932 
PULLAN AND Tiron, Jd. 
EMPEROR — APPELLANT 
versus 
CHITTIRA—RESPONDENT 

Criminal Tribes Act (III of 1911), s. 23—Scope of 
—‘Any other such offence, meaning of—Conviction 
for offence not mentioned in Sch, I—Applicabil- 
ity. 

The words ‘any other such offence’ in s. 23, Crimi- 
nal Tribes Act, mean one of the offences mentioned 
in Sch, I to the Act, Section 23, therefore, refers 
only to convictions for offences specified in Sch. I, 
and does not apply to a case where the conviction 
was for an offence not meationed in the Schedule. 


‘Criminal Appeal against an order of the 
Sessions Judge, Budaun. 

The Assistant Government Advocate, for 
the Crown. 

Judgment.—Chatra, who isa register- 
ed member of a criminal tribe, has been 
convicted of an offence under s/454, Indian 
Penal Code, read with s. 23, Criminal 
Tribes Act, and has been sentenced to 
transportation for life. The facts of the 
ease are clearly proved. This Chatra 
entered a house through the roof in the 
daytime and stole a “hansli” and some 
money. Theowner of the house returned 
in time and he was arrested with the ‘hansli’ 
and the money in his possession. There is, 
therefore, no question as to his guilt. 

The sentence of transportation has been 
inflicted because in the opinion of the 
learned Sessions Judge, there was no 
alternative sentence under s. 23, Criminal 
Tribes Act. Section 23, Criminal Tribes 
Act, lays down that a member of a cri- 
minal tribe who having been convicted of 
any of the offences under the Penal Code 
specified in Sch. I, is convicted of the same, 
or of any other such offence, shall, on a 
second conviction, be sentenced to not less 
than seven years’ rigorous imprisonment 
and on a third conviction, to transporta- 
tionfor life. Section 454, Indian Penal 
Code, under which the appellant has been 
convicted, is not included in Sch. J, Ori- 
minal Tribes Act. The previous convic- 
tions of this person were one under s: 454 
and two under s. 457. Section 457 is in- 
cluded in Sch. J. Thus, had the present 
eonviction been éne under s. 457, the Judge 


MOHAMMAD SADIQ ALI KHAN V. ALI.ASBA8 


789 


would have been right in sentencing shis 
man to traasportation for life. But in our 
opinion s. 23 refers only to convictions for. 
offences spezified in Sch. I. It has no appli- 
cation “to a conviction for an offence which 
is not contained in ‘Sch. I. . The Judge says 


“that this is ‘an offence .similarin nature to 


theone of which he has been convicted 
twice before.” But these are not the words 
of the section. The words are “the same 
or any other such offence,” and “any other 
such offense” means one of those offences 
mentioned in the schedule. Thus s,- 23; 
Criminal Tribes Act, does not apply to this. 
ease, and the applicant can only be 
punished ae an old offender, who has baen. 
twice convicted under... 457, Indian Penal 
Cede, and once under s. 454, Penal Code.. 
We accordingly alter the conviction to one: 
under s. 454 read with s. 75, - Penal, Code, 
and reduce the sentence from transporta- 
tion for li to seven years’ rigorous.im- 
prisonment. na A 
N. Order accordingly. -: 





O DH CHIEF COURT 
First C-vil Appeal No. 107 of 1931. 
January 15, 1932. 
Wazir Hasan, C J., AND BISHESHWAR 
NATE, J. . 
Nawab Mira MOHAMMAD SADIQ ALI 
KHAN —DEFENDANT —ÅPPELLANT 
VETSUS 
Saiyid ALI ABBAB—PLAINTIFF AND 
OTHERS — DEFENDANTS—RESPONDENTS 

Court Fees An: (VII ‘of 1370);.88. 18, 14, 15— Appeal 
withdrawn—Court satisfiel that” appeal was wholly 
unnecessary -Mo proceedings beyond admission of ap- 
peal taking plae—Refund o; court-fee, if can be made. 

Where an appeal was withdrawn and the court was 
satisfied that tLe appeal was wholly unnecessary end 
no proceedings azcept the admission of the appeai had 
taken place in “egard to it; - 

Held, that a crtificate for refund of court-fee sheuld 
be issued in favzur of the aprellant.In the matter of Mr. 
G. H Grant (i, Bhuneshwuri Prasad Singh Kishen 
Dayal (2), Ü =. A. M Chetryár Firm v Ko Kin Gyi 
(3), Prabhakardaat v. Vishwambhar (4) 4 Vishwesh- 
war Sarma v. L. M. Nair (5) and Raja Seth Swami 
Dayal v. Raja Mohamad Sher Khan (6), referrd to, 

First Appel jagainst a decree of the Sub- 
ordinate Juage, Lucknow, dated the 31st 
July 1931. i ; f 

Mr. Akhtar Hussain, for the Appellant. 

Order.— as regards the prayer for the 
refund of œart-fee in this appeal we had 
ealledfora report from ihe office. -The 
report says that a refund can be ordered 
only under es. 13, 14 and 15 of the Court 
Fees Act and that this case does not fall 
ander any ot those. sections, The question 
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therefore in the case is 4s to wLether the 
court has jurisdiction to order a refund of 
court-fee in cases which do not fell. within 
any of the sections mentioned abov>. Ina 
series of cases several High Courts n India 
including the Court of the Judisi.l Com- 
missoner of Oudh have answerec tie ques- 
tion in the affirmative—see In the mater of 
Mr.G. H. Grant (1), Bhuneshwer- Prasad 
Singhv. Kishen Dayal(2),C. F. A. M. 
Chetyar Firm v. Ko Kin Gyi (3, Prabha- 
karbhat v. Vishwambhar (4), Vehaveshwar 
Sarma v. T. M, Nair (5) and Faja Seth 
ne D.yalv. Raja Mohamad 3ker Khan 

‘Tn the present case on the allegacion now- 
made on behalf of the appellant snd in the 
event which has happened, that ie tae with- 
drawal of the appeal, we are sa i<ied that 
the appeal was wholly unnecessery and as 
no proceedings except the admisSua of the 
appeal have taken place in respsc. thereof 
we direct that a certificate for ths refund of 
court-fee be issued in favour of tLe appel- 
lant. 

N. Refund of court-fee ordered. 

(1) 14 WR47 

(2) 20 Ind, Oas 498; 40 O 365. 


(3) 117 Ind. Cas. 585;7 R 83; AI E 3929 Rang. 
15 


(4)8 B313. . 
(5) 10 Ind. Cas. 201; 35 M 567; 21M = 533: 10 M 
LT 29. 


(6) 78 Ind. Oas. 411; 11 O L J 148=t p 153; A I 
R 1925 Oudh 39, 


ALLAHABAD-HIGH COURT: 
f Criminal Appeal No. 45 o- 1932 
(connected with Criminal Revisioa No. 522 
l of 1932) 
September 2, 1932. 
PULLAN AND THOM, Je.. i 
RAM CHAND- AND, otusrs—Asousep 
— APPELLANTS 
a > versus 
-` §EMPEROR—Opprosire Pæey 

Penal Code (Act XLV of 1860, s. 880, 895— 
Dacoity—No' resistance from inmates 3f house—Con- 
sequent absence of use of force or show of force— 
Offence committed. 

“Where the accused were charged if an offence 
under s. 395, Penal Code, but they wer: convicted 
by the Sessions Judge only for an odence under 
8. 380, on the ground, that probably the ‘inmates of the 
house did not resist the dacoits seeiry their large 
numbers and the dacoits peacefullr „nd calmly 
without using any force or show of Zoe, acquired 
the property : 

Held, that the view taken by the Sessions Judge 
was wrong as it indicated that any dsccity in which 
no resistance“ is offered and no vio=nee required 

-will cease to be dacoity and should Setreated as a 


theft, 
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[Their Lordships enhanced the sentence passed on 
the accused | 


Criminal Appeal against an order of -the 
Sessions Judge, Mainpuri, dated the 23rd 
November 1931. 

The Government Pleader, for the Crown. 

Pullan, J.—This is an appeal by 
three persons Ram Ohand, Reoti and 
Munshi, who have been convicted of an 
offence under s. 380, Indian Penal Code 
and each sentenced to three years’ rigorous 
imprisonment. They had been charged 
originally under s. 395, Indian. Penal Code, 
and when their appeals were read by a 
Judge ofthis court notice was issued to all 
three appellants to show cause why their 
sentence should not be enhanced. This is 
a very clear case of dacoity. In the first 
report it was said that there were 14 0r15 
dacoits, and the approver, whose evidence 
has been believed by the Judge, says there 
were 12. They entered the house in the 
night and they took ornaments and a con- 
siderable sum of money. Itis said that. 
they took Rs. 2,000in cash and ornaments 
worth Rs. 164. There is nothing in the 
method in which the offence was committed 
to distinguish it from an ordinary dacoity, 
and the evidence against all these persons 
is particularly clear. Munshi himself made 
a confession which he retracted, and he is 
also mentioned by the approver whose 
name is also Munshi. He was identified 
by several witnesses. The other two ap- 
pellanis were- mentioned both by the 
approver and by Munshi Kachhi in his 
retracted confession, and stolen ornaments 
were found inthe possession of them. 

The Judge had laid down a proposition 
of law which cannot possibly be accepted. 
He has said: - 

“Probably the inmates did not resist the dacoits 
seeing their large number and so peacefully and 
calmly without using any force or show of force the 


dacoits acquired the property, and so the offence comes 
technically within the purview of s 380, Indian Penal 


Code.” 

If this were so, any dacoity in which no 
resistance is offered and no violence 
required will cease to be a dacoity and 
should be treated as a theft. This decisicn 
of the learned Judge shows that he has 
entirely failed to understand a section of 
the Indian Penal Code which in the District 
of Mainpuri, whe:e he is the Sessions 
Judge, he must have occasion to use almcst 
We cannot alter the section under 
which he has chosen to convict these per- 
sons, and no doubt they gre guilty under 


thai section as in the course -of committing 
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the dacoity they also coommitted thet 
from a building. All that we can do is to 
emphasize our opinion that the view taken 
by the learned Judge is entirely wrong, to 
dismiss the appeal and to enhance the sen- 
tence under gs. 380, Indian Penal Code, to 
five years’ rigorous imprisonment in tke 
case of each of the appellants. 
N. Sentence enhanced. 


CALCUTTA HIGH COURT 
Civil Rule No. 168 of 1933 
March 14, 1933 
MALLIK AND Jack, JJ. 
KAMINI KUMAR CHOUDHURI— 
DEORER-HOLDER — PETITIONER 


versus 
SASANKA SEKHAR CHOUDHURI anD 
OTHERS— DECREE-HOLDERS— 
OPPOSITE PARTIES 

Civil Procedure Code (Act V of 1908), s 73, 0. XXT, 
r. 52— Rateable distribution—Custody court—Power 
to make rateable distribution. 

Under O. XXI, r. 52, Civil Procedure Code the 
custody court which is not also the attaching court 
has no authority to make any rateable distribution. 
It can only determine the question of priority and 
thereafter act under the instructions of the attaching 
court, Thakurdas Motilal v. Joseph Iskender (D, 
distinguished 

Civ. Rule from an order of the Third 
Sadar Munsif, Chittagong, dated January 
7, 1932. ` 5 
_Mr. Chandra Sekhar Sen, for the Peti- 
tloner. 

Mallik, J.—This Rule is directed against 
an order made by the Third Munsif, 
Chittagong, whereby he refused to vacate 
an order made by him making rateable 
distribution of some money which 
lying in his court. What bappened in the 
case wasthis: There were some surplus 
sale proceeds lying in the court of the 
Munsif. This property was attached by 
several decree-holders in execution of their 
decrees. The learned Munsif made a rate- 
able distribution of the money in his 
court. Soon after that distribution had 
been made, the petitioner who obtained 
_the present Rule and who also was a decree- 
holder wanted to attach the money in 
execution of his decree and in that ap- 
Plication he asked the learned Munsif to 
vacate his order for rateable distribution 
which he had already made. This ap- 
plication however was rejected by the 
learned Munsif; and that . refusal order 
has given rise to this present Rule. 

This Rule should, in my opinion, succeed. 
‘The court ofthe Third Munsif of Chitte- 
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gong was only a custody cort and being 
a custody Court, under O. XXI, r. 52, 
Civil Procedure Code, it had no authcrity 
to make any rateab_edistribution. Under 
that rule it could only determine the 
question of priority and thereafter act 
under the instructions of the attacking 
court. The case of Thakurdas Morilal 
v. Joseph Iskender (1), no doubt’ approves 
of a ratezble distribution made by a 
custody Court. But in that case the 
custody Court happened to be the at- 
taching Court as well. The order of the 
Munsif making a rateable distribuéion 
will therefore be set aside and the Bule 
made absolute. There will be no order 
as to costsas there has been no opposition 
to the Rule. ; ` 

Jack, J.—I agree. 

A. Rule made absolute. 

(L) 41 Ind, Cae. 516; 44 C 1072; 25 O L J 595; 21 
CW N83?7. 


a 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 1 of 1931 
August 4, 1933 : 
SULALUAN, C. J. AND MUKERJI, J. 
RADHA MOHAN AND ANOTHER— 
D3FENDANTS—APPELLANTS 


versus r 
Musammat RIAZ FATMAH— PLAINTIF? 
—RESFONDENT. 

Agra Tenancy (Act 111 of 1926), sa 3 (2)—‘Land’, 
af includes grove land—Zzxpiry of lease of grove 
before new Act—Lessee holding on—Suit for eject- 
ment—Jurisdction of Rerenue Court. 

- Under s,3 (2) ofthe Agra Tenancy Act of 1926, 
“land” includzs grove-lani anda grove-holder is a 
tenant, ` 4 

Where the lease of a grove has erpired_before the 
Agra Tenancy Act (III of 1926), came into force 
but the lessea holds on, a suit by the lessor to 
ejecthim liesin the Revenue Court and not in the 
Civil Court. , 

Letters Patent Appeal from the judg- 
ment of Mr. Justice Dalal, dated Novem- 


ber 13, 1930. . 

` Dr. M. L. Agarwalc, for the Appellants. 
Dr.M. Wali Ullah, forthe Respondent. 
Judgment.—This is a ‘defendant's ap- 

peal arisingout of a suit for a declara- 

ration and for possession of a plot of 

land which is alleged to be a grove. It 


- appears that in 1898 this grove, along with `- 


some zamindari property, was leased by 
the plaintiff to the defendant’s father for 
20 years,the term of which was subse- 
quently extended by a period of .seven 
years. This leaseexpiredin 1925 but the 
efendant continued to remain in posses- 
sion of thie property. The plaintiff had 
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acquired this grove by purchiss from 
Govérnment. ; 

The plaintiff first brought a suit in the 
Revenue Court for the ejectmeat of the 
defendant treating him as a terant. The 
defendant.denied the plaintiff's title and 
said that the land was notin tne patti 
which belonged to the plaintifl Instead 
of fighting out this question the plaintiff 
chose to withdraw the suit and hes drought 
the present suit in the Civil Ccuct. The 
courts below have decreed the caim. 

- The question of jurisdiction war raised 
in allthe courts but the point has been 
decided against the defendani. 

| seems to us that the objectionaust pre- 
vail. 

The lease expired in 1925 before the 
new Act came into force. Unde-:. 3 (2) 
“land” now includes grove lard and a 
grove-holder is a tenant. The remedy of 
the plaintiff to sue the lesseeof -hə grove 
undoubtedly lay in the Reverue Court 
under the new Act. The mere fect that 
the defendant had denied the tile of the 
plaintiff did not amount to raising the ques- 
tion in the Revenue Court. “hs Civil 
Court had no jurisdiction to ordereictment, 
of a defendant holding on after he expiry 
of the previous lease. We think that the 
only proper court which can try this case 
on the allegations made in ‘he paint is 
the Revenue Court. . 

We accordingly allow this app2al and 
setting aside the decrees of this court and 
of the court below direct that -hə plaint 
be returned to the plaintiff for presenta- 
tion tothe proper court. The p&intiff will 
pay the costs of the defendant shrough- 
out. 

N. Appeal alowed. 


ALLAHABAD HIGH COLRT. 
Civil Revision Application No. 531 
: of 1932 
February 21, 1933 
KENDALL, J. 
UDMI RAM-RAM SARUP—DEEJDANT— 
APPLICANT 
VETSUS 
GHASI RAM-SAKHAN LAL—Puaintire 
Pe eee OON A Parry ai 
ivil Procedure Code (Act V o < 
XIV, r. 2—Refusal of trial ened oe tie A k 
Jurisdiction first— Propriety of —Irregidarity—Revi- 
Where one of the issues rai i 
is whetber the trial Court Hea yee a 
suit andan application- is made for toial of this 
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issue first, the application should not be rejected cn 
the ground that the case cannot be decided piecmeal. 
Order XIV,r. 2, Civil Procedure Code makes it 
obligatory upon the court to consider whether the case 


“may be disposed ofon the legal issue alone, and 
when it does not do so it acts irregularly, 
that is to say, otherwise than in accordance 


with the rules laid down in the First Schedule. 
Refusal to try the issue amounts to irregularity justi- 
fying interference in revision Buddhu Lal v. Mewa 
aom (1) and Sumatra Deri v. Hazari Lal (2), refer- 
red to. j 


Mr. Harnandan Prasad, for the Appli- 
cant. f 

Mr. Joti Sarup for Mr. B, Malik, for the 
Opposite Party. 

Judgment.—This is an application Tor 
the revision of an order of the Subordi- 
nate Judge of Kashipur. One of the issues 
raised by the pleadings was whether ihe 
Court at Kashipur had jurisdiction to try 
the suit and an application was made by 
the defendant that this issue should be 
The application was rejected 
in the following words:— 

“It is not desirable that the case be decided 
piecemeal, The case will be taken upas a whole,” 
and it is against this order that the present 
application is made. A preliminary objec- 
tion has been taken that this order of the 
court does not amount toa “case decided”, 
and it must be admilted that the decision 
of a single issue out of several has general- 
ly been held not to amount to a “case 
decided” within the meaning of s. 115, 
Civil Procedure Code. ‘Reliance on behalf 
of the opposite party is placed on the Full 
Bench decision in the case of Buddhu Lal 
v. Mewa Ram (1). In that case the trial 
Court had considered a question of jurisdic- 
tion and had decided it, and was pro- 
ceeding to hear the case on the merits 
when the application was made to the 
High Court. The decision of the Full 
Bench was that the High Court would 
refuse to interfere in revision with such 
an order on the ground that no case had 
been decided. It is not clear however that 
thé decision of the Full Bench would have 
-been the same ifthe trial Court had decided 
that it had no jurisdiction and had dis- 
missed the suit, or if the trial Court had 
refused to go into the question of juris- ` 
diction and had proceeded to try the suit 
on the merits without expressing an opinion 
on this very essential point. 

The strongest argument on behalf of the 
applicant is this: Under r. 2, O. XIV, 
Civil Procedure Code, where there are issues 
of both law and fact in the same suit. 

“and ihe court iso f opinion that the case or any part 


(1) 63 Ind. Cas, 15; AI R 1991 All. 1; 43 A 864; 
19 A L J 558 (F B), 
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thereof may be disposed of on the 
only, it shall try those issues first" 

In my opinion this rule can be interpreted 
in one way only, and that is that the 
court must decide whether the case can ke 
disposed of on the issue or issues of law 
only, in the first place, and if: it is of 
opinion that the case may be disposed of 
on those issues only, it has no option, but 
must decide those issues first, In the 
present case’ the court has not put to itself 
the question at all, and has therefore ex- 
pressed no opinion one way or the other. 
Tt has merely decided that it is not 
desirable. that the case be decided piecz- 
meal, and apparently it has been guided 
only by questions of convenience. The 
rule however as [have pointed out, makes 
it obligatory for the court to consider 
whether the case may be disposed of on 
the legal issue alone, and as it has not 
done so it has undoubtedly acted ir- 
regularly, that is to say, otherwise than in 
accordance with the rules laid down in 
Sch. I. The effect of this of course may be 
that the court may waste a good deal of 
time, and the parties may be called on to 
undergo a good deal of expense to no 
purpose if it is ultimately found that the 
court has no jurisdiction and this no doubt 
is the reason why r.2,O. XIV, has been 
drafted so as to make it mandatory for the 
court to decide the issue of law first insuch 
a case. | 

I have no doubt therefore that the court 
has acted irregularly, and the only question 
that remains is whether the decision of the 
court amounts toa “case decided.” There 
have been many attempts at defining the 
expression a “case decided” but none has 
been finally accepted, and the general trend 
of decisions in this court has lately been 
to give’a rather broader meaning to the 
expression than that which was attached to 
it by the majority of Judges in the Full 
Bench decision. I may refer to the case of 
Sumatra Devi v. Hazari Lal (2). In the 
present case the issue before .the court 
was whether it has jurisdiction or not to 
proceed withthe suit, and if it had decid- 
ed against its own jurisdiction the decision 
would undoubtedly have amounted to a case 
decided. It appears to me very diffienlt 


issues of law 


therefore to argue that a contrary décision ` 


does not also amount to a “case decided”. 
I therefore allow the application with 
costs, set aside the order of the Sub- 
ordinate Judge and direct him to deside 


(2) 126 Ind. Gas. 1: AT R 1930 All, 758; (1930) A 
L J 901; Ind, Ral, (1930) All, 753. 
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the issue oz jurisdiction before proceeding tn 
hear the silit on its merits. 
NG _ Application allowed. 


PATNA HIGH COURT 
Civil Revision Petition No. 127 of 1933 
October 13, 1933 
AGaRwaLa, J. , 
JAGARNATH SARAN SINGH— 
DEFENDANT —PBETITIONER 
Versus 
BISWATIOHAN KUMAR AND otaers— 
PLAINTEFs AND OTHERS - DEFENDANTS —. 
` Opposite Party 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, Art $1—Co-sharers—Sutt by one co sharer 
for recorery of sums collected by his co-sharers in 
excess of ther legitimate share—Whether entertain- 
able by Smal. Cause Court. 

A suit by one of the several joint landlords for 
recovery of -ums, which may have been collected: by 
his co-share.s from the tenants in excess of their 
legitimate sare is not cognizable by a Court 
oz Small auses being essentially a svit for 
accounts an recovery ofthe profits of immovable 
property besnging to the plaintitis which has been 
wrongfully ecsived by the defendant, in view of the 
provisions C Art. 3l of the Second Schedule of the 
Smali Cause Courts Act. Uzir v. Hari Charan Pal 
(1), relied or 

Civ. Rer. Pet. from an order of the Small 
Cause Court Judge, Chapra, dated: Decem- 
ber 12, 1922. 

Mr. Dasa Sinha, for the Petitioner, 

Rai Isdra Behari Saran, for 
Opposite Party. 

Judgm2nt.—The applicant and opposite 
parties are the co-sharers in an li annas 
share ia village Sakanouli, the applicant's 
share being 7 annas, opposity party No. 1 
being theowner of 2 annas and opposite 
parties Nods. 2 to8 being the owners of the 
remaiming 2 annas share. A suit against 
the tenants, purporting to be on behalf of 
the owness of the 11 annas interest, was 
instituted by the applicant for recovery of 
rent. In hat suit a decree was passed 
825. Thereupon op- 
posite pacties Nos. lto 8 served a notice 
on the aprlicart’s Pleader asking him not to 
hand over the decretal amount to the 
applicant alone, but to distribute it among 
the decrejholders according to their res- 
pective stares. To this the Pleader replied 
that he kmew only the applicant and not 
opposite Darties Nos. 1 to 8, but that if 
they joinzd in giving him a joint receipt, 
he would. do as requested. Thereupon the 
applicant and opposite party No. 5 appear- 
ed before the Pleader who first gave to 
the applcent Rs. 506-1-6 as being the 


the 
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cost incurred in the litigation and then 
gave to the opposite party No.5 Rs. 116 
as being the share of the 4 annas pro- 
prietors in the 11 annas share and paid 
the balance to the applicant, receiving in 
exchange a joint receipt from the applicant 
and opposite party No. 5 who purported 
to act on behalf of opposite parties 
Nos. 1 to 8. ; eae: 

Thereafter opposite parties Mos. 1 to8 
instituted the present suit for recovery of 
Rs. 300 which, they alleged, was their share 
in the Rs. 825 decreed. To this suit the 
applicant pleaded that by an agreement 
between himself and opposite party No. 5, 
who was acting on behalf of opposite 
parties Nos. 1 to 8, he had insiituted the 
rent suit on the understanding that he 
would be entitled to deduct whatever 
expenses were incurred from ths amount 
recovered. He alleged that he hed incurred 
expenditure of Rs. 506-1-6 anc that the 
balance had been divided between himself 


and opposite party No. 5 acting on behalf- 


of opposite parties Nos. l to 8 according to 
the TOE shares of the parties. The 
applicant prayed that if opposite party 
No. 5 denied his thumb-impressions on the 
agreement, receipt and the accouats, which 
the applicant had filed with his written 
statement, the thumb-impression of 
opposite party No.5 might be taken 
and sent to an expert for comparison with 
the thumb-impressions on the egreement, 
receipt and the accounts. Thereafter a 
petition was filed by a Pleader: who was 
not the Pleader acting for opposite parties 
Nos. 1 to 8 in the suit but who appears 
to have been appointed under z Vakalat- 
nama purporting to be signed by all the 
opposite parties Nos. 1 to 8, admitting the 
thumb-impressions and the receipt by 
opposite party No. 5 of the shares of 
opposite parties Nos. 1 to 8 in tke decretal 
amount. Opposite parties Nos. 1 and 2 
then filed an objection that this petition 
wasmade without their consent or know- 
ledge. They asserted that opposite parties 
Nos, 5 to 8 had been gained over by the 
applicant and prayed that they Should be 
transferred from the array of plaintiffs to 
the array of defendants: this transfer was 
allowed. The court disbelieved the case 
made by the applicant and dereed the 
-suit against the applicant and opposite 
party No. 5 for Rs. 250 whick was the 
share of opposite parties Nos. 1 to 4 in 
the rent suit. Against that dacree the 
applicant has moved this court. - E 
“The learned Advocate for the petitioner 
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has raised two questions of jurisdiction. 
In the first place it is contended that the 
suit being, in essentials, a suit for accounts 
and recovery of the profits of immovable 
property belonging to the plaintiffs which 

as been wrongfully received by the 
defendant was not entertainable by a 
Court of Small Causes in view of the 
provisions of Art. 31 of the Second Schedule 
of the Small Sause Courts Act. The 
learned Advocate relies for this on the 
decision in Uzir v Hari Charan Pal, 31 
Ind. Uas. 671 (1), where a Division Bench 
of the Calcutta High Court held that a 
suit by one of the several joint landlords 
for recovery of sums which may have been 
collected by his co-sharers from the tenants 
in excess of their legitimate share is not 
cognizable by a Court of Small Causes. 
The learned Advocate for the petitioner 
rightly points out that the present suit is, 
in essential features, a suit of this nature. 
To this the learned Advocate for the opposite 
party replies that this 1s a suit for an 
ascertained sum; but it will be observed that 
in the case that was before the Calcutta High 
Court the claim was also for an ascertained 
sum of Rs. 12 so that there is no difference 
between the facts of that case and the facts 
of this. : 

The second point raised by the learned 
Advocate for the applicant was that after 
the transfer of opposite parties Nos. 5 to 8 
to the array of defendants the suit reaily 
became a suit not for recovery of Rs. 300, 
which was the share of opposite parties 
No. 1 to 8, but asuit for recovery of the 
share of opposite parties Nos. 1 to 3 only, 
which was Rs. 250. He contends that the 
plaint, whicn was presented in the Court 
of the Subordinate Judge exercising Small 
Cause Court powers at Chapra, should have 
been returned, after the amendment, to be 
presented to the Smali Cause Court having 
jurisdiction in Small Catse Court suits up 
tothe value of Rs. 250. The learned Ad- 
vocate for the opposite party, however, has 
pointed out that in spite of the amendment 
there wasin fact no reduction made in 
the amount claimed in the relief portion of 
the plaint so that the suit remained, in 
form, a suit for recovery of Rs. 300 which 
was within the jurisdiction of the Subordi- 
nate Judge. i 


In view of my decision on the first point 
the decree of the court below must be set 
aside and the application allowed with 
costs. The plaint will be returned to be 


_ (1) 37 Ind. Oas. 671, - 
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presented to the proper court. Hearing fee 
one gold mohur. 


N. Application allowed. 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 320 of 1925 
January 24, 1933 
NIAMATULLAH AND BENNET, Jd. 
RAM SUBHAG RAIAND OTHERS — 
PLAINTIFFS—ÅPPELLANTS 
Versus 
SHEO SAHAIRALI AND OTHERS — DEFENDANTS 
— RESPONDENTS 

Bengal Alluvion and Diluvion Regulation (Xi of 
1825 , ss. 2, 4—Custom of dhardhura—Whether eaasis 
in Ghazipur District—Custom, if applies to large 
navigable rivers—‘Gradual’ ins. 4, meaning of. 

The custom of dhardhura exists in Ghazipur Dis- 
trict by which the deep stream forms the bouncary 
between the villagesof Malsa Khasand Malsa Khard. 
The application of the custom is not limitec to 
smaller rivers and the use of the word ‘contiguous’ 
in s. 2, Bengal Alluvion and Diluvion Regulasion 
does not so limit it. The custom applies to lurge 
navigable rivers also,The deep-stream rule will app y to 
a case where the accretion has been gradual and taere 
has been no sudden change ofthe stream. Balbiad- 
dar Prasad v. Har Narayan Das (1), referred to. 

Case law discussed. ] 

he word ‘gradual’ in s. 4 of the Bengal Allcvion 
and Diluvion Regulation means slow and impercepti- 


le, 

F.C. A.from the decision of the fub- 
Judge, Ghazipur, dated June 21, 1928. 

Messrs. Tej Bahudur Sapru and S. K. 
Mukerji, for the Appellants. 

Messrs. B. E. O'Conor, K. N.Katju, F. L. 
Banerjee, Gopinath Kunzru and Jwala 
Prosad Bhargawa, for the Respondents. 

Bennet, J.—This is a first apneal 
against a decree of the Sub-Judge of 
Ghazipur dismissing their suit for posses- 
sion of 199°34 acres of culturable land and 
68:30 acres of unculturable land, ‘otal 
267°74 acres of land, situated on a map 
attached to the plaint and designatec by 
the letters ABCD, claimed as part of M ruza 
Malsa Khas, and also for 56°38. acres of 
culturable land and 15 acres, also. stated 
to be culturable land but probably intended 
to be unculturable land, total, 71°38 scres 
of land, situated on the map and de- 
signated to the letters EFGH and cla med 
to be part of Mauza Malsa Khurd. The 
plaintiffs are the zamindars of the two 
villages, Malsa Khas and Malsa Kaurd, 
which lie on the east bank of the Genges 
in the District of Ghazipur. The detend- 
ants are the owners of Mauzas Jai-pura 
and Baipur, villages which lie on the west 
bank of the Ganges in the same District 
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of Ghazipar and are opposite the two 
villages of the plaintiffs. . The plaint sets 
forth that all the four villages lay before 
J840 on the banks of the Ganges. In 
para. 2 of the plaint as revised it is stated 
that in 140 a settlement of Ghazipur was 
made by Mr. Duncan and that certain 
areas wers recorded for the villages in 
-question, In para. + it is set out that in 
1882, at s revision of the settlement of 
Ghazipur and alittle before that, a portion 
of the area of villages Malsas was washed 
away by the actionof the Ganges and was 
covered with water and sand, and although 
a portion of the area of Mauzas Malsas 
re-appeared along with a portion of the - 
area of kauzas Jaitpura and Baipur and 
was measured as such, yet in those days 
the said area was not fit to be posses- 
sed, cecupied and cultivated. It is not 
alleged tkat there was any further accretion 
afterthe rear 1882 of the villages of the de- 
fendants. Paragraph 5 ofthe plaint set out 
that the custom o= deep-stream boundary, 
alluvial and diluvial action of the river 
and the frontage „does not prevail as 
betwean zhe villages Malsas, Jaitpura and 
Baipur «nd that the area of Malsa Khas 
and Xhaird, whick had been cut away 
by the duvial action of the river and 
re-appeaced towarcs villages Jaitpura and 
Baipur, was not cut away or reclaimed 
under Regulation XI of 1825 or gradually, 
Paragraph 7 sets out that about 700 bighas 
had beentaken from the villages of the 
plainsiffs and added tothe villages of the 
defendants. The sause of action alleged to 
_ have arzsen in November 1920, when the 
quinqueanial settlement in respect of the 
plots in dispute was for the last time 
made wth the deZendants, and in Novem- 
ber, 1925, when the plots in dispute re- 
appeared from the water and became cultur- 
able and when, cn demand being made 
by the plaintiffs, the defendants refused 
to deliver possession of it. It may be 
noted t2at it isnct alleged in the plaint 
that it vas 
“a case in which a river by a sudden change of 
its course may break through and intersect an estate 
without eny gradual encroachment, or may by the 
violence of its stream separate a considerable picce 
of land from one estate and join it to another estate 


without cestroying tke identity and preverting the 
recognitim of the land so removed,” 


as deals with in Regulation X of 1895 
5. 4, part 2. In the written statement of 
the comesting defendants, who are defend- 
ants first party,. it was alleged: that 
the clam of the plaintiffs was barred by 
time, taat the plots in dispute have con- 
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tinted to be reclaimed from bzfsre 1872 
and Goveinment has been realising Govern- 
ment revenue from the defend.m; with 
regard to the custom of the deer-stream 
boundary, that there isa deep-stream: boun- 
dary custom between the vileges in 
suit and further, in para. 9 of tLe-written 
statement that: : 
“after the Ganges changed its course several times, 
the plots in dispute, which had, for a log time,” 
been covered with water, by and by, ritaout any 
distinction, continued to be recovered “rom the 
Ganges towards Jaitpura and Baipur 2m to be 
included as part of the land of the sax villages, 
and these defendants and their predecs-ors con- 
tinued to come into possession of the said land as 
they continued to be reclaimed by right o- former 
ownership and the custom of deep-stream 20andary.” 
It was further contested that hs areas 
given from settlement by the aliintiffs 
were incorrect and that the plots ir cispute 
were by no means lands of villazes of 
Malsas but that they were actu=lk part 
of Mauza Jaitpura, the property of these 
defendants, and that the defendants were 
exclusive owners of the property ind spute, 
known as Mahal Gangbarar-dawami, which 
had been settled with the defend=nss for 
` more than 50 years.. Further, ference 
was made to the ‘“dauldahsani” apers 
and the settlement of Mr.. Duncan which 
was the Permanent Settlement, an] it was 
pleaded that the area in possession of the 
plaintiff was now 150 bighas in exvass of 
their area at the Permanent Settlemar., ` 
A number of issues were struck Ly the 
lower Court, and the lower Corr: has 
dismissed the suit of the plaintiff: onthe 
finding that the custom of “dhu-daara” 
or deep-stream rule has been estebished 
and that the accretion was gradta and - 
imperceptible. The lower Court hs “ound 
for the plaintiffs on the question of limita- 
tion, holding that because thers was 
occasional submergence of the ar-a the 
defendants did not have continuous =dzerse 
possession, and the lower Court hes also 
found for the plaintiffs on Issue Ho. 6 
to the effect that the area of the S-ttle- 
ment of 1790 was incorrectly gives then 
and that the correct area was that ascertain- 
ed in 1840. (His Lordship held an the 
evidence that the case for the pl sintifts 
that their property had become l-es: by 
the action of the river from the fire of 
the Permanent Settlement was a case which 
was not established by the evideree on 
the record and proceeded.) The nex Ssue 
to which we direct our attention is Bsue’ 
No.9: “Have the lands in’suit acted 
towards the defendants’ village grajially 
and imperceptibly ?" The learned C sunsel 
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for the appellants laid before us a number 
of rulings dealing with the meaning of 
these words “gradually” and “imper- 
ceptibly.” We have noted that it is not 
alleged in the plaint that the change was 
sudden, nor have any of the witnesses 
produced for the plaintifis alleged that 
the change was sudden. On the contrary, 
we find among the witnesses for the 
plainliffs a statement on p. 51, line 27, 
in the evidence of Deoki Rai, that : 

“the Gunges occupied its present position gradually 
within a period of 5v years.” 

The learned Counsel argued at con- 
siderable length that the witness used the 
word “gradually” and did not use the 
words slowly and imperceptibly, which have 
been added tothe word “gradually” by their 
Lordships of the Privy Council in a number 
of rulings. The Regulation XI of 
1825 itself uses the word “gradually” in 
s. 4, part 1, when it states “when land 
may be gained by gradual accession.” 
We consider, therefore, that the words 
slow and imperceptible are intended by 
their Lordships to be explanatory of the 
meaning of the word “gradual” and we 
consider that, where the witness uses the 
word “gradual,” this word is tantamount 
to the same word used in -the section 
(His Lordship discussed the evidence 
and proceeded). Accordingly we find 
on this issue that there has been a 
case of gradual, slow and imperceptible 
accretion of the land in dispute to the 
land of the defendants, 

The next issue with which we deal is 
the custom of “dhardhura,” and it has also 


been considered by the lower Court 
under Issue No. 9. (His Lordship 
considered’ the evidence and proceed- 
ed). We consider inthis case that the 
evidence of the  wajib-uwl-arzes and 


the evidence of the oral witnesses for 
defence, the passages in the settlement report 
and the Gazetteer of Ghazipur District 
and the recognition of the custom in 
judicial decisions are quite sufficient to 
prove that the custom does exist in the 
present case and the custom is that the 
deep-stream forms the boundary between 
the villages in question. For the present 
case it does not appear to us necessary to 
go further into the question of exactly what 
the custom is and how far it would apply 
to cases of sudden variation of the stream, 
because we hold that in the present case 
there has been gradual accretion. 


Another argument which was addressed 
to us is that s. 2, Regulation Al of 
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1825 would not apply to the present case, 
because the Ganges was a large navigable 
river in Ghazipur and the bed, therefore, 
belonged to the Crown, and the two estates 
are, therefore, not contiguous within the 
meaning ofs. 2. No authority was shown 
for this proposition. If it were correct 
then s. 2 would only -apply to smaller 
rivers, but it is exactly in the case of 
larger rivers that we would expect the 
custom of the rule of the deep-stream to 
exist; because such a custom would arise 
from the difficulty experienced by persons 
residing on one bank cultivating land on 
the other bank as cultivators, or managing 
fields on the other bank, as this would 
require frequent crossing. There would be 
no point in limiting the application of 


the custom to smaller rivers, and the 
use of the word “contiguous” does 
not -so limit it. The context of ‘the’ 


word in the section is “two or more con- 
tiguous estates divided by a river.” If 
a strict and literal interpretation is to 
be given, it would mean that the river 
is something separate fromjthe estates and 


that the rule would therefore only apply’ 


where there was a river, the bed of which 
did not form part of either estate. -This 
is exactly the opposite of the appellant's 
argument. We consider however that the 
words are to be interpreted in a natural 
sense and that they would include either 
case. A variation was made on. this ar- 
gument by the learned Counsel for the ap- 
pellants by suggesting that some land 
intervenes between Jaitpura village and 
the bed of the river. This suggestion 
“was based on a single sentence in the evi- 
dence of a single witness, the plaintiff 
Raja Rai, who said about the Malsa villages: 


“to the west of those villages is the ‘karara’ (high 
bank) of the Ganges, above which is situate the vil- 
lage of Jaitpura.” 


The learned Counsel argued that this 
implied that the “karara” or high bank 
did not belong to the villages of the parties 
but belonged to some ` one else, possibly to 
Government. We do not think that the 
witness intended to convey such an idea. 
Probably the witness referred to houses 
of the village by the word “village,” which 
the map shows are close to the river, and 
the witness did not use the ‘word “village” 
tomean mauza or the land of the village. 
Inthe plaint para. 2 says all the four vil- 
lages in suit in 1840 lay on the ‘bank of 
the Ganges.. This negatives the conten- 
tion of the learned Counsel for the plaint- 
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iffs-appellants, We do not accept the argu- 
ment. 

The learned Counsel referred to the 
following railings. His argument was that 
it was necessary for the defendants, in 
setting up a custom of the deep-stream 
as boundacy, to prove the custom precisely. 
The learned Counsel referred to Balbhaddar 
Prasad v. Har Narayan Das (1) for the 
propositior. that “dhardhura” may not 
mean that the deep-stream is alwaysto be 
the boundary between two estates; but we 
have found that the accretion here was 
gradual and that there was no sudden 
change of she stream. The ruliag would 
imply that the deep-stream rule would 
apply to sach circumstances. The learned 
Counsel next referred to Naseeruddeen 
Ahmad v. Oomedee (2), and the rule laid 
down in that ruling is similar. ¿He next 
referredtc Felix Lopez v. Muddun Mohun 
(3). We desire to point out, as clearly 
stated in-he report of this case in 5 Beng. 
L. R. 521 “Felix Lopez v. Muddun Mohun 
(3)), that the two villages in that case 


“were on she same side of the Ganges; so 


the ruling did not deal with the question 
of the deep-stream rule, which can only 
apply where the villages are on opposite 
sides of a river. Hə next referred to Rai 
Krishan Chandra v. Saidan Bibi (4). That 
ruling steted on p. 257:* “It is admitted 
that no custom exists as, regards alluvion,” 
The rulicg wasons. 4, Regulation XI of 
1825, whəreas in the present case we are 
dealing vith s. 2. A similar admission 
was made in Ritra? Kunwar v. Sarfaraz 
Kunwar 5) atp. 6617, line 9, and in Keshava 
Prasad Singh v. Secretary of State (6), and 
there was no question of a custom of 
the deepstream rule. None of the rulings 
cited for the appellants show any reason 
why the custom of the deep-stream rule, 
proved in the present case, should 
not appl7 to the facts proved in the present 
case. 

The cnly other point which we may 
mention is the question of limitation, This 


() 73 Ind. Cas. 727; A1R1923 Oudh 102; 9019 
51 f 


(2) 3 Agzal. 
(3) 13 M I A 467; 14WR11; 5 Beng. L R 521 
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has been deeided by the lower Court in 
favour of the plaintiffs. The lcw-r Court 
went on the ground that the diazrua in 
question was submerged during tte rains, 
a question which was the subjeci of con- 
tradictory evidence consisiing of -wtnesses 
for defence on the one hand, wEo said 
that it was not submerged, and tue expert 
evidence of an engineer for the >laintifis. 
On that ground the lower Court 2e d that 
the defendants had failed to pzo-e that 
they maintained their title by adverse 
possession. This question has mt been 
argued before us either on the fects or on 
the law, and therefore we do ro- come 
to any conclusion as to the correctness 
of the finding of the learned Judge 
on this issue dealing with limfation. 
We consider that the case is disposed of 
by our findings on other issues. Accord- 
ingly we hold that the decree of tae court 
below- was correct and we dism.se this 
appeal with. costs to the defend sms-res- 
pondents. 
N. Appeal dismised. 


PATNA HIGH COURT 

: FUŁL BENCH 
„Matrimonial eee No. 3-A of 1232. 
; an 

Appeal from Original Decree No 3 

: of 1933 

5 October 16, 1933 

COURTNEY- TERRELL, C. J., WORT ND 
hs ` Maceugsson, Jd. 
Mes. V. F. ABBOTSFORD-—APPI,-O.NT 
: versus 

Me. K J. ABBOTSFORD AND ANOTHIR— 


: OPPOSITE Party. 

Divorce Act (IV of 1869), ss.7, 14, 17—Pzoceed- 
ings for divorce athusband's instance—P-ocf of 
marriage—Necessity of~-Absence of proof asto-wife's 
adultery—Decree nisi, if can be granted—ieretio- 
nary power of court under s. 14—When scar be 
exercised—Delay in bringing petition- Cons:de-ation 
of. 
Tin proceedings for divorce taken on the applica- 
tion of the husband, the onus of proof of mariage 
is on the’ husband seeking divorce and unlese such 
proof of marriage is forthcoming in strict brn, the 
` court has no jurisdictio.. to enter into the mader of 
divorce, 

Where a petition for divorce is made em the 
ground of the wife's adultery but no proof Js ad- 
duced of anything in the nature of adulter-oa the 
part of the wife, a decree misi should not b= prono- 
unced. If the lower Court has pronouncec such 
decree, the High Court will set it aside 

In trying a matrimonial cause, the positior c the 
Judge is different irom that ofa Judge trying an 
ordinary civil action. A Judge trying amatreronial 
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cause has got to see not that the petitioner has given 
prima facie proof of his case, but he has to got to 
be satistied that the justice of the case demands 
that the decree should be pronounced, [p , col. 

The primary essential for the exercise of the dis- 
cretionery power referred to in s 14, Divorce Act, 
is, that there should be secured to it the mezasof ` 
knowledge of tne material facts with reasonable 
certainty. With this end in view the fact thatthe 
exercise of the discretion is sought should appear 
on the face of the petition. There should be lodged 
along with the application for the certificate of a 
Registrar that the proceedings are in order, a state- 
ment of the matters in respect of which the 
exercise of the discretion is prayed and the grounds 
on which the petition in this behalf is based. Where 
there is no prayer in the cross-petition filed by 
the husband for the exercise of diseretion, the Court 
should refuse to exercise it. 

Delay in bringing a petition is also a matter to 
be taken into consideration before granting a decree 
nisi 

Appeal from an order of the District 
Judge, Shahabad, dated September 14, 
1933. ` 
Mr. Yasin Yunus, for the Applicant. 


Messrs B. N. Mitter and K. N. Moitra, 
for the Opposite Party. 


Courtney-Terrell, C. J.—This is an 
application under s. 17 of the Indian 
Divorce Act for the making absolute of 
a decree nisi granted by the District 
Judge of Shahabad onthe petition of a 
Mr. K.J. Abbotsford for a divorce from 
his wifs Mrs. V. J. Abbotsford. The 
petitioner is an employee on the East 
Indian Railway. The petition with which 
we are dealing was brought as a counter- 
petition, the proceedings having been 
started on January 20, 1931 by the wife 
who petitioned the court for divorce. The 
husband on February 22, 1931, appeared to 
the wife's petition and asked for a month's 
adjournment and on March 20, 193], he 
field a written slatement which was sub- 
sequently amended and himself cross- 
petitioned for divorce. He made at that 
time allegations though not in a very 
specific form against the person who has 
since been made a co-respondent, a 
Mr. W. H. Asling who is also a railway 
employee. He stated ‘in the petition which 
was originally launched by him that his 
wife and he lived together until July 
1920. Hethen stated that his wife volun- 
tarily left him and began to stay with 
the co-respondent at Gaya, that during 
his absence at Jamalpur camp in February 
1927, he suspected adultery and that in 
fact as a result of the adultery one or two 
children had been born and one of them 
was still alive and that his wife was at 
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the date of the petition, still living with 
the co-respondent. He stated at that date 
that he had not been able,to gather any fur- 
ther facts and would not be able to gather 
them until after enquiry. The vagueness. 
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of the petition led the representatives of, 
the wife to apply for further particulars ` 


and for an order that Mr, Asiing should 
be named as co-respondent. As a result 
of this; on May 8, 1931, Mr. Asling was 
made a co-respondent and the written 
statement was amended. It was amended 
to include a specific statement that the 
wife and Asling were living ‘in adultery 
and that two children had been born, one of 
whom was still alive and living with the 
wife and the co-respondent, and that the 
wife had been living in adultery since 
she left the husband's placein January, 
1927 and furthermore that the child 
who was alleged to be living was of the 
age of 2 or 3 years and as to the child who 
had been born earlier and was 
dead, the husband alleged that he was 
“unable to give further particulars. On the 
same date it was ordered by the Judge 
that issues should be defined and as to 
any evidence concerning the birth of the | 
alleged two children, no evidence should 
be given unless the husband could furnish 
beforehand particulars concerning the 
birth of those children. He did not in 
fact ever give any further particulars. 
When the petition came on for hearing, 
the wife was absent. The learned Judge 
proceeded to hear the husband’s petition 
ex parte and refused an application by the 
wife for.an adjournment. Into the merits” 
‘of his order upon that point it is not 
necessary, having regard to our decision 
on the main point in the case, to enter. 
The husband gave evidence in {support of 
his petition and the evidence, such as it is, 
entirely fails lu establish the allegation of 
adultery made by him in his written 
statement and counter-petition. First of 
all I may notice that he gave no direct 
evidence of the marriage. We have been 
informed by the learned Advocate on be- 
half of the wife, that he himself did file the 
certificate of marriage. Nevertheless the 
onus of proof of the marrage was upon 
the husband who was seeking a divorce 
and whose petition was being heard and 
unless such proof of the marriage were 
forthcoming in strict form, the court had 
no jurisdiction to enter 
of divorce. Nevertheless the evidence pro- 
ceeded and the husband stated, evidently 
dealing first with the wife’s petition for 
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into the matter | 
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divorce against him, that he never in fact 
treated her,avelly. He stated that she left 
him in Feoruary 1927 while he was in 
camp at Jemalpur and since then he had 
not seen her but she had been living with 
the co-respendent. The record of the 
evidence states that the witness then: 
stated that he “understood” that she was 
now living with him as husband and 
wife. Needless to say 1thisstatement should 
not have been recorded and it is not evi- 
dence. Prastically the whole of the rest 
of the husband’s evidence withone excep- 
tion which I shall mention in a moment, 
is occupied with an attempt to refute the 
allegations which his wife had made 
against him of crueltyin her petition. He 
concludes hisevidence however by stating 
that since August 1930 he had kepi a 
woman as his mistress and that they 
had been obliged to live together not in 
Railway Quarters but in a house outside, 
it being the rule ofthe Railway Company 
that a mar may not keep a mistress in 
quarters provided by them. This con- 
cludes his evidence and there is no proof 
by him of anything in the nature of ad- 
ultery on tae part of the wife. He then 
called a men named Miller who states that 
he -was‘acqua:nted with the wife and her 
family and that he had met the husband 
and wife in the years 1916-17 when they 
were living happily together. He then 
states that ae was next door neighbour at 
Lucknow of the co respondent and the 
wife came to live there giving out taat 
she was ths co-respondent’s sister. The 
witness alsc stated that the co-respondent 
had in fact a wife with him, so that 
this eviderce, if anything, established 
that there were living in the'same house . 
the co-respondent, the wife of the co- 
respondent snd the- wife who is the sub- 
ject of thie petition. The witness states. 
that she went through a period of preg- 
nancy, and that a child was born, 
Needless to say this part of the evidence 
concerned vith the birth of the child and 
the further =vidence which deals with the 
birth of a second child was not admissible 
in view of the order which had been 
made by the predecessor of the learned 
Judge limbing the evidence, in default 
of giving further particulars, to the general 
question of adultery and excluding evi- 
dence of the birth of illegitimate children. 
The next witness was a person - named 
Franklin wko merely gave evidence tend- 
ing a show that the co-respondent was a 
man inclined to interfere with the wives 
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of other men. There is nothing in his 
evidence whatever which re-atss to the 
charges which were under inv«stigation. 
The next witness is-a goods-clek. who 
merely purports to prove taat on 
February 27, 1927, the wife sent ar article 
from Buxar to Gaya. He alsc gives no 
evidence material to the issues wezore the 


court. The last witness is a Sweeper 
who worked in the house >f the 
husband four or four and a half 


years ago and he states that darng the 
absence of the husband, his vi came 
and took away some articles. 


T have summarised the entire evidence. 


given on behalf of the husbanc .and it is 
perfectly clear that no adultery is estab- 
lished ‘by that evidence. The difficulty 
has, I think arisen, owing tothe fact that 
the court and the Advocates for tne hus- 
band were dealing witha breach of law 
which to them was unfamiliar and fur- 


thermore, the learned District Jacge had ` ed 


apparently quite forgotten,in th: absence 
of any representative of the wife who might 
possibly have reminded him of tie fact, 
that evidence connected with th=- alleged 
birth of illegitimate children was by rea- 
son of the order made by his predecessor 
excluded from consideration the- Eusband 


not having given any particulacs before - 


the case went to trial. This case I think 


illustrates, I speak for myself’ orly, the’. 
` tedly adultery on the part of the respond- 


unfortunate state of law of which by the 
very nature of things they can aave very 
few cases coming before them. It :s perfect- 
ly clear that the. decree nisi pron-uaced by 
the learned Judgecannot be supported and 
the intervention of the wife and the. co-res- 
pondent was entirely justified. Z would 
therefore set aside the detres risi pro- 
nounced by the learned “Disir-cf Judge 
and direct that the husband paz zosts of 
the wife-and of the co-responden.. 

Miscellaneous Appeal No. 3 sf 1933 
against the order of the Distrist Jadge re- 
fusing to set aside the ea parte dacree or 
to sel aside the order of dismissa_ for de- 
fault of the wife's petition is withdrawn 
by the learned Advocate on ker behalf 
and no order is necessary. 

Wort, J.—I entirely agree. I wish to 
make one or two brief observations. Had 
the learned Judge considered ihs -position 
in which he was placed as a Jicge ofa 
matrimonial cause, I venture ta tLirk, that 
the difficulties which have araea in this 
case would not have ariser. Ead the 
learned Judge remembered that in trying 
a matrimonial cause his position was quite 
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different from that of a Judge trying an 
ordinary civil action the result I am con- 
vinced in this case would have been en- 
tirely different. In the first place he might 
have remembered 8, 7 of the Indian Divorce 
‘Act of 1869 which provides that 

“District Courts shall, in all suits and proceedings 
hereunder, act and give relief on principles and 
rules which, in the opinion of the said courts are, 
as nearly as may be, conformable to-the principles 
and rules on which the Court for Divorce and Mat- 
rimonial Causes in England for the time being acts 
and gives relief” 

I admit that in the case of District 
Courts that raises certain difficulties which 
have already been referred to by my Lord 
the Chief Justice but in the case of a Judge 
trying a matrimonial cause he has got to 
see not that the petitioner has given prima 
facie proof of his case but, to use the lan- 
guage of the authorities, he has got tobe 
satisfied that the justice of the case de- 
mands that the decree should be pronounc- 


That brings me to the other point which 
thé learned Judge in this case seems to 
have entirely forgotten. Section 14 of the 
Indian Divorce Act makes the passing of 
the decree discretionary and in the fourth 
sub-clause of that section it is provided 
that the court shall not be bound to pro- 
nounce such decree ifit finds that the pe- 


-titioner has during the marriage been guilty 


of adultery. In this case there was admit- 


ent who was bringing the cross-petition: 
The practice and law in England has: re- 
cently been investigated in the case of 
Apted v. Apted & Bliss (1) which lays 
down tha' the primary essential for the ex- 
ercise of its power (that is, its discretionary 
power) by the court is, that there should be 
secured to it the means’ of knowledge of 
the material facts with reasonable certain- 


. ty. With this end in view the fact that 


the exercise of the discretion is sought 
should appear on the face of the petition. 
There should be lodged along with the 
application for the'certificate of a registrar 
that the proceedings are in order, preli- 
minary to setting down, a statement of 
the matters in respect of which the exer- 
cise of the discretion is prayed and the 
grounds on which the petition in this be- 
half is based. In this case neither was 
there a prayer inthe cross-petition for the 
exercise of discretion in favourof theres- 
pondent nor was there any investigation 
by the court of this most material ques- 

(1) (1930) P 246; 99 LJ P 73; 143 L T 353; 748 J 
338; 46 TL R 456. ` 2 i 
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tion having regard to the provisions of the 
section to which I have referred. 

There is another equally grave matter 
and that is the same ‘section provides that 
delay in bringing a pstition is a matter 
which has to be taken into consideration. 
There was admittedly in this case a Jong 
delay which to my mind gives rise to the 
gravest possible suspicion but at any rate 
whether these suspicions are justified or 
not, it quite obviously was a matter which 
the: Judge should have considered and 
should have come to some definite conclu- 
sion with regard to it. i 

There is only one further observation I 
should like to make because the matter 

. frequently comes before me in. matrimo- 
nial causes which I have to try in this 
court. In this case as my Lord the Chief 
Justice has pointed out, there was no techni- 
cal proof of marriage. It isforgotten very 
frequently in District Courts and some 
times in this court that the Births, Deaths 
and Marriages Registration Act of I€86 

` has been passed by s. 9 of which provi- 
sion has been made for what I have des- 
cribed asthe technical proof. 

With these observations I would like to 
repeat that I entirely agree with the con- 
clusions of my Lord the Chief Justice. 

Macpherson, J.—I. agree with my Lard 
the Chief Justice. Manifestly this court is 
unable‘ to confirm under s. 17 of the Indian 
Divorce .Act the decree of divorce pass- 
ed by the District Judge at the instance 

-of the husband since the latter has failed 
to establish ‘that the petitioner was living in 
adultery with Asling from February 1927. 
That was the issue on which the case went 
‘ontrial.. The only evidence is that the wife 
gave birth to two illegitimate children -and 
‘Inasmuch as the evidence with regard to 
the illegitimate children was shut out under 
the order on this point passed by the -pre- 
decessor of the learned District Judge, 
there was no admissible evidence before the 
District Judge which could constitute-legal 


proof of adultery. 
N. ae 8 Appeal allowed. 
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ALLAHABAD HIGH COURT 
Miscellaneous Case’ No. 36 of 1926 
April 28,1933 ` E 
Youna, J. : 
In the matter of UNION INDIAN SUGAR 
MILLS Co. LTD.—PETITIONERS 


Company—Lien on shares of ‘members for debts 
due from them—Pledge of sharea to third party with 
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“In the matter of UNION INDIAN SUGAR MILLS CO LTD. 


--no lien upon the shares in question. 


NE: 
notice to company — Effect— Pledge by Mazaging 
Director—Notice to company, if to be presumed— 
Pledge after liquidation without permission of court— 
Validity —Companies Act (VII of 1918),s 22. 

A company has a lien upon the shares ofits 
members for debts owing by the members to itself. 
lf howevera member pledges his shares to some 
third party:as a security for a loan, and the come 
pany has notice of the transaction, the company 
loses its lien for all debts owing by that member to 
the company subsequent to the knowledge of the 
compauy of the transaction. When the Managing 
Director ofthe company having all the powars of 
the Board of Directors pledges his .shares thoagh in 
his private capacity, the company shall be ceemed 
‘to have kanawledge ofthe transaction. If the pledg- 
ing transaction is carried on after the company 
-bas gone into liquidation and without obfaining 
_permission of the court, it is void. 

Mr. A. Sanyal, for the Petitioner. 

Mr. Binod Behari Lal, for Musammat 
Mohri. ' 2 

Mr. J. B. Banerji, for .Basdeo Patohdia, 

Judgment.—The liquidator of the Jnion 
‘Indian Sugar Mills Co., Ltd, (in liquidation) 
has at-his disposal a surplus after paying 
all the creditors of the company. It therefore 
became his duty to divide this pro rata 
among the . share-holders. He naturally 
propcsed to divide this money among those 
-share-holders whose naines appear upon the 
register ofshare-holders. The five appl_cants 
“before me today however are not registered 
“share-holders. ‘They claim to hold the shares 
of one Lala Debi Datt, as security for 
loans advanced to him. As security for 
those loans they took the share certificates 
and blank .transfers. These transa2tions 
took placs sometime before the company 
“went into liquidation. The mortgagees of 
the shares never took any steps-to notify 
the com pany offizially or to have their names 
registered a3 share-holders. They claim 
however -that as Lala Debi Datt, was the 
Managing Director of the company end as 
-he himself personally pledged these chares 
to them, the company must therefore be said 
to have had noticeof the pledging of the 
‘shares and that thereafter the company aoe 

Ə 
liquidator claims that Lala Debi Dast was 
indebted to the company fora large sum 
of money that under the Articles of Associa~ 
sion the company has lien upon all-the shares ` 
of members for debts owing by the məm- 
bers to the company, and that ‘therefore 
that shareof the surplus which would be ~ 
due to Lala Debi Datt should not be 
distributed to the mortgagees of the shares, 


- but should be distributed among the other 
- share-holders. ee 


The law upon this point is clear, A 
company has a lien upon the shares of its 


ii 


members fcr debts owing by the members 
ito itself. If however a member pledges 
his’ shares to some third party as a 
security fora loan, and the comvany has 
notice of the transaction,the compary loses its 
lien forall debts owing by that member to 
the company subsequent to the knawledge of 
.the.company of the transaction. The ques- 
tion therefore arisesin this case whether 
the knowledge of Debi Datt of tne tran- 
saction of the pledging of these sLares was 
the knowledge of the company. =f it was, 
then only that amount of the dest owing 
by Debi Datt tothe company before the 
pledging of the shares would be Jistribut- 
able among the other share-holder= On the 
‘other hand, if the knowledge of Debi Datt 
was not the knowledge of the company, then 
the whole amount which would go ordi- 
narily to the applicants would be dis- 
tribuiable among the other share-hol- 
ders. It is mecessary to see in this 
case who Debi Datt was. It appears 
„that Debi Datt was clearly the most 
important man inthis company. He was 
the Managing. Director, anc’ under 
Art. 90, of the Articles of Associa- 
tion, it was provided that: 

“Lala Debi Datt shall be the permanent Ma- 
naging Directorof ihe company under these drti- 
cles, until such time as the said Lala Debi Datt 

' resigns the oifice of his own accord; heshall have 
all powers exercieable by the Directo. of the 
company, either in managment of the affairs of 
the company or in raising or borrowing any sum 

' or sums of money for the purpose of ths company 


and he shall not be subject to retiremert either by 
rotation or otherwise.” : 


It will thus be seen that ‘peculiar and 
extensive powers were given to ala Debi 
Datt by the Articles of Associacion. He 
was by no means an ordinary Managing 
Director. Further there is no doubt that 
he had knowledge of his own tzansaction 
in pledging tHe shares. Under circum- 
stances somewhat similar to these this point 
of law has been considered in Ergland, in 
Rainford v. James Keith and Blackwan Co, 
Ltd. (1). It was there held (kab where 

_ three Directors had notice of a charge upon 
. Snares in their private or personel capacity 
. that was good notice to the zompany. 
. Debi Datt in this case had the powers of 
the whole Board delegated to him, and 
therefore this authority is applisable. In 
my opinion, the proposition migtt also be 
stated under the ordinary law of principal 
and agent. Notice{to an agert is un- 
doabtedly notice to the principal, and there- 


(1) (1905) 2 Oh. 147; 74 L J Oh. 585 2 
5 2; 19 Manson 278; 64 W R 189; 92 L Ta ka 
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fore notice to the company’s agent would 
be notice to the company itself. ‘The only 
exception to this rule would be when the 
agent is acting in fraud of his principal. 
Now in this case there is no doubt that 
Lala Debi Datt in his peculiar position 
must be held to be theagent of the cum- 
pany. There is equally no doubt that he 
had notice of the transaction in question. 
It must therefore be held that the company 
too had nolice. This being the case, the 
lien of the company upon ihe shares of 
Lala Debi Datt -for any debtdue to. the 
company by Lala Debi Datt gces afler the 
date of knowledge of the charge upun the 
shares. ‘Ihe result will be that such money 
as Lala Debi Datt owed to the company in 
each case before the company had kuow- 
ledge of the particular charge will be 
divided by the liquidator among the share- 
holders oiher than ‘the share-holder who 
holds that particular charge upon the shares 
provided the money owing to the company 
has not subsequently been paid by Lala . 
Debi Datt. The mortgagees of these shares 
propose to apply to the court to have 
their names registered as the share-holders 
of the shuies that are charged to them in 
place of Lala Debi Datt’s name. When 
that is done and the court has ordered 
accordingly, the liquidator will pay to 
these sha:e-holders their pro rata share of 
the surplus. 

There is onefurther point to be noted. 
One of these applications, that of Gulab Rai 
Govind Ram, must be dismissed. The 
pledging transaction was carried out by 
Lala Debi Datt after the company went 
into liquidation. Section 22, Companies Act, 
therefore applies, and the permission of the 
court not having been obtained for trans- 
fer of the shares, this application must 
fail. With regard to the application of 
Musammat Mori, the shares in her name 
were pledged to the firm Bilas Rai Mangal 
Chand. By compromise however between 
Musammat Mori and the firm, the firm 
have agreed to allow the pro rata share 
of the surplus due on these shares to be 
paid to Musummat Moi. The liquidator will 
pay ihat amount accordingly. The share 
certificates will be returned to all the 
parties, 

N. Order accordingly. 


MUHARA BIBI v. 


CALCUTTA HIGH COURT- 
' Second Civil Appeal No. 766 of 1930 
July 12, 1932 
MUSERJI, J. 
MUHARA BIBI AND ANOTAEĽR — DEFENDANTS 
— APPELLANTS . 
| versus 
MAHARULLA MONDAL AND OTHERS 
~ — DEFENDANTS — RESPONDENTS 

Muhammadan Law—Gift—Delivery of possession— 
Gift of undivided share in equity of redemption of 
property in morigagee's possession —V alidity—Sub- 
sequent delivery of possession, effect of. 

The equity of redemption of property which is in 
the possession of the mortgagee can be the subject 
of a valid gift under the Muhammadan Law. Tara 
Prasanna Sen v. Shandi Bibi (1), referred to. 

Whether there is sufficient delivery of possession 
for the validity of a gift, has to -bə decided upon tha 
peculiar facis ofeach individual case inasmuch as by 
possession in connection with the Muhammadan Law 
relating to gifts is meant such possession as ths 
nature of the subject of the gift is capable of, 

A gift invalid for want of delivery of possession et 
the time may be validated by obtaining possession 
subsequent to the gift. 

A father made a gift to his daughter who was 
living with him, of a half share in certain properties 
which he had mortgaged with possession to another. 
On the evidence the lower Court found that the fatber 
was managing the property for the daughter and 
held that the gift was valid though there was mo 
delivery of actual physical possession or mutation of 
names: 

Held, that under the circumstances of the case the 
lower Court was right io upholding the gift. In 
such cases the question of intention has to be ir- 

quired into frst f 
` B. O.A. from appellate decree of the Dis- 


Ga 


trict Judge, Dinajpur, dated November £, 
1929. > 

Messrs. Naresh Chandra Sen Gupta and 
Bamaprasanna Sen Gupta, for the Appei- 
lants. : 

Mr. Gour Hari Mitra, for the Respond- 
ents. . 


Judgment.—The only question in this 
appeal relates to the validity of a hebanama 
whichis alleged to have been executed by 
. one Sanjia in favour of his daughter Jhari- 
mai Bibi. ‘The trial Court found thet 
though there are some circumstances throw- 
ing an amount of suspicion on the trans- 
action on the ground that the donor was 
not a person of sound or sufficiently strong 
mind and was also unduly influenced, those 
circumstances are not enough to pronounce 
against its validity. It held however that 
it had not been proved that there was any 
delivery of possession accompanying the 
gift, and on that ground it held that the 
alleged heba was invalid. The District- 
Judge agreed with the trial Court so far as 
the firstofthe two findings aforesaid, but 
as regards the ‘second finding he differ-. 


` 1933 


MAHARULLA MGNDALL 


§03. 


ed from the trial Court Observing a 


follows: 
“Having regard to the fact that even after the. 


_ hebanama Sanjia was living -with his daughter, and 


that his acts and management, which are admitted, 
can be construed, in my opinion, as actsdone on 
behalf of the daughter to whom the legal title had, 
it is alleged, been transferred, I do not agree with the 
learned Munsif that the hetanama was ineffective for 
want of delivery of possession.” 

It has been argued on behalf ofthe ap- 
pellants that as under the Muhammadan 
Law no gift is valid unless accompanied 
by delivery of possession. The above ob- 
servations cf the learned District Judge are 
not sufficient to sustain the validity of the 
gift in the present case. The broad pro~ 
position that equity of redemption cannot 
be the subject of a valid gift under the 
Muhammadan Law, when the property is 
in possession of a morigagee, can no- longer 
be maintained: see” Tara Prasanna v. 
Shandi Bibi (1). And so it has not been 
and cannot. be argued ‘that because the 
property in the present case was under a 
usufructuary mortgage it could not be the 
subject of 2 valid gift.’ Intention has in the 
first place to be inquired into. Of this 
there can dardly be any room for doubt; a 
document with requisite formalities was 
executed andit wasduly registered on the 
donor's admission and there is nothing very 
much to show that there was a motive for a 
benami, while onthe other hand there are 
enough maierials Indicating that a real 
transaction. was meant... ak : 

The donor had been badly treated by his 
wife whohed gone to jailin consequence of 
such treatment, the donee was his daughter, 
a widow, who had nursed and looked after 
him and he was living with her and at her 
house. As regards possession, delivery ` 
thereof should have accompanied the gift; 
though a gift invalid for want of delivery 
of possession at the time may be validated 
by obtaining possession subsequent to the 
gift. The question has to be decided upon 
the peculiar facts of each individual case 
because by possession. in connexion with 
Muhammadan Law is meant such possession 
as the nature of the subject of the giftis 
capable of. Here the land was in thé pos- - 
session ofa usufructuary mortgagee and so 
no delivery of actual physical possession 
could be made; the subject-matter wasa 
halfshare, though demarcated, of certain 
plots forming one holding or more, and.so 
mutation of the donee’s name inthe land- 
lord’s sherista was not possible. The evi- 
dence of the donor and the donee having 

(1) 62 Ind Oas,481; A I R 1922 Oal. 422; 49 O 68} 
230 WNI, ge gee Mig TS, 
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dividéd the produce subseqtent to the 
gift- has not been believed. Bat the donor 
was living with the denee, and on such evi- 
denco as there is it is not altogether urrea- 
sonable .to hold, as the Distriœ Judge has 
held, that the donor was munaging the 
property: on- behalf of the doaee, On the 
whole I ‘am not prepared to cisagree with 
the view which the District Judze has taken. 
The appeal is dismissed with casts. 

Ne, Appeal dismissed. 


ALLAHABAD HIGH CCURT 
Second Civil Appeal No. 23 of 1932 
April 5, 1933 
THOM AND BENNET, Jl. 
TRIPATHI BISHAMBHAE NATH 
TE WARI—AND ANOTHER - PLAINTIFFS — 
APPELLANTS 
VTETSUS 
JAG PRASAD RAT AND.GTHERS— 
DrreNDANTJ—RESFONDENTS 

Contract Act (IX of 1872), s. 7&—Security for 
damages and cosis if title of defenlants be found 
defective—Stranger found enttiled to p-rt of property 
—Plaintiffs compromising with stranzer on payment 
of money—Suit on security bond by pl.intiffe—Claim 
lo amount and interest—Maintainabilite of. 

A and B executed a sale-deed oftver-ain zemindari 
. property to the plaintifs. On the s me day A and 
RB executeda deed of security in ~avour of the 
peat agreeing that if A and B wee held not to 


“be absolute proprietors of the prope-ty specified in ~ 


the sale deed, or if any-defect in title was found in 
the property sold, then Aand B would be liable for 
all damages and costs of the plaintiffs.. It was found 
later on that C was entitled to one-third of the pro- 


perty sold: ‘The plaintifs compromis d with C and 


‘instituted ‘a suit against A and Bunder the agreement 

for security and for interest : 

_ Held, that in view of the provisions cf s. 73, Con- 

tract Act, the words ‘loss and dam: ges” included 

- the interest on tha sum which the paintifs had to 
pay and that-no distinction was tobe dawn between 


the loss cf possession of the property and the pay- ` 


ment ofa further sum arising from the deféct of 


“title of the vendors and that as in e:ther case the- 


plaintiffs sustained a lots of capital ard in addition 
they: had bad loss.of interest; the plaintfls were entitl- 


ed to compensation for both kinds of oes, the loss of ` 


capita] and’ loss of interest, 


C.A, from the decision of she Second 


Additional Sub-Judge, Gcrakapur, dated 
May 23, 1931. 


Mr. Shiva Prasad Sinha, for the Appel-- 


lanis, i. 

` Mr. N. Upadhiya, for the Respondents. 
Judgment.—This is a second appeal 

by the plaintiffs against the cecree of the 

lower Appellate Court iefusing to grant in- 

terest to the plaintiffs, although the court 

upheld’ a decree for a sum cf Ra. 3,000 


in favour of the plaintifig as ecmpensation,- 


BISHAMBH-R Nadu Tewari v. JAG PRASAD Rat. 


“proprietors of 
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The plaintiffs sued under the following 
circumstances: Defendants Nos. 1 and 2 exe- 
cuted a sale-deed of certain zemindart p10- 
perty tothe plaintiffs on November 28, 1916. 


.On the same date defendants Nos. 1 and 2 


executed a deed of security in favour of 
the plaintiffs agreeing that if defendants 
Nos. 1 and 2 were held not to be absolute 
the property specified in 
the sale-deed, or if they were not found 
to be the lawful heirs of the estate of 
their deceased brother Gaya Prasad, or if 
any defect in title was found in the prop- 
erty sold, then in all those cases the de- 
fendants would be liable for all damages 
and cos's of the plaintiffs. This deed of 
security ` was execuied on account of a 
Suit No. 233 of 1917, which was then pend- 
ding between defendant No. 3, Musammat 
Singhari, widow of Gaya Prasad, and de- 
fendants Nos. 1 and 2. Eventually in that 
suit it was held by their Lordships of the 
Privy Council that Musammat Singharl was 
entitled to one-third of the property sold 
as successor of her deceased husband, Gaya 
Prasad. Accordingly she filed a Suit No. 161 
of 1927, against the plaintiffs and defendants 
Nos. 1 and2, claiming possession of one- 
third of the property sold, and the plaintiffs 
having no hope of succe:s in that case, com- 
premised the case by the payment of 


` Rs. 3,000 to defendant No.3, on September 


&, 1928. The present suit claims this amount 
of Rs. 3,000 to be paid to the plaintiffs 
under the agreement for security and for in- 
terest from September 8, 1928, up to the date 
of suit at 1 per cent. per mensem and pen- 
dente lite and future interest up tothe date 
of realization at the same rate. The lower 
Appellate Court has allowed the amount 
of Rs. 3,000, but has disallowed ihe claim 
for interest on the ground that in the con- 
tract between the parties there was admit- 


‘tedly no covenant to pay interest, and the 


case did not come under the Interest Act 
or any other law, 
It has been argued before us that the 
case does in fact come under the agree- 
ment for security between the parties. That 
agreement states that the defendants will 
be personally liable for any lossor dama- 
ges incurred by the plaintifs. ‘The verna- 
cular words are “nuksan wa harja.” The 
question is whether these words will cover 
interest on the amount which the plaintifis 
had to pay. No precisely similar case has 
been shown tous, and learned Oounsel for 
appellants hes made reference to the fol- 
lowing -rulings in which there was no 
contract between the parties but in which it 
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as held that interest should be allowed al- 
though the case did not come under the 
Interest Act: Abdul Jalil Khan v, Muham- 
mad Abdul Salam Khan (1) and Hamira 
Bibi v. Zubaida Bibi (2), .We consider that 
in the present case, in view of the provi- 
sions of s. 73, Contract Act, the words: 
“loss and damages” do include the in- 
terest on the sum which the plaintiffs had 
to pay. Learned Oounsel for defence ar- 
gued that a liability for interest’ would 
only arise in case the plaintiffs had been 
dispossessed of the portion of their proper- 
ty claimed by defendant No. 3. We do 
not consider that any distinction is: to be 
drawn between loss of possession of the 
property and the payment of a further 
sum arising from the defect of title of the 
vendors. In either case the plaintiffs sus- 
tained a loss of capital and in addition 
the plaintiffs have had a loss of interest. 
The plaintiffs are entitled to compensation 
for both. kinds of loss, the loss of capi- 
tal and the loss of interest. Accordingly 
we allow this second appeal with costs and 
we grant the plaintiffs a decree for simple 
interest at 1 per cent. par mensem which we 
take to bea fair rate, and this interest will 
be payable from September 8, 1923 up ta 
the date of suit, and pendente lite and up 
to the date of payment. 

N. Appeal allowed. 


(1).139 Iad. Cas, 158; A T R 1932 All 505; (1932 
ALJ 723, Iad Rul. (1932) All, 532. 

| (2) 3$ Ind. Oas. 87; AI R1916 P O 46:431 A 294; 
33A 58l: 14 A L J 1055:21 O W N 1: 18 Bom. LR 
949; 3L M L J799; 20 ML T 505;4L W 602: (1916 
2M WN 551: 1PL W57; 250 LJ 517 (PC. i 


OUDH CHIEF COURT 
Execution of Decree Appeal No, 16 
of 1933 
November 3, 1933 
©- - Raza and Bisnesuwar Natu JJ.. 
TILLA SINGH ano OTHERS - JUNGMENT- 
DEBTORS —APPELLANTS 
VeETSUS 
TIRBHAWAN SINGH anp OTHERS — 
DECREE-HOLDERS — RE:PONDENTS 
Limitation Act (IX of 1908), Sch. I, Art 188, 
el, 5, Expl. II--Conditions to be sitisfied under el. 3 
—Making of application to‘proger court'—Necessity 
of—Application by decree-holder to Collector for 
declaration of mortgage lien—Whether constitutes 
‘step-in-aid’. 
In orderto bring acas3 ander cl. 5 of Art 18%, 


Limitation Act, the essential condit'on3 which must- 


be satisfied are that there must be—(a) an applice- 
tion inac:ordance with law; (b) the application 
must be made tothe proper court; and (e the ar 
plication must be to take some step-in-aid of exect- 


TILLA SINGH Y, TIRBHAWAN SIMAH; 


enS 
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tioa of the decree; Mita Deen tv. “Kamila iD, fole, 
l 


owad: Ram Baargsa vV, 
to. [p 806, col- 1 PIONI Ss 

An applicati-n by a deares-holder to the Collector 
for declaration of his mortgage lisa, is’ not an. 
application mac. to the proper court ,to take sore 
step-in-aid of execution of the decree for sale .of the: 


kamman. Lat-(2),-relerred. 


mortgaged prowerty, the Collector nòt 
court whose daty it is to execute the 
within the meuomgof Expl If, Art. 182; 
tion Act [p 870, col. 2.] 


Appeal against the order of the District 
Judge, Harici, dated January’ 23,.1932. 
Mr. R. N: Shukla, for the Appellants. 
Mr..S: C. Das, for Mr. Radha Krishna; for 
the Respondents, A . 
Judgmert.—This is, an- execution: ap- 
peal arising out of a mortgage-decree, 
` Ths facts relevant to this‘ appeal may be 
shortly stateai— f 
Tirbhawan Singh. and. others.. obtained a- 
decree agairst Tilla Singh. and: others for 


being: “the. 
decreas ” 
Limita- 


sale of cectain mortgaged property on 
August 23 1921. The decree was 
made ‘final on August 22, 1925. ‘he 


dcree-holders- applied for execution for the 
trst timesn March 19,1931. That ap- 
plication wes consigned‘ to‘records on the 
same date æ the provisions of r. 187 of the 
Oudh Civil Rules had not béen complied 
with. The ceeree-holders then made- thair 
second application for execution on 
March 23,191. This is the application}which 
has given crise to this second appeal. The 
judgment-d-biors filed objections contending 
that the app_ication was Darred by time. 


-The decree-Lolders met this plea with the 


following al=gations:— 

(1) Ons T ka Ram had obtained a simple 
money-decree against the judgment-debtors 
inexecution of which he had got the entire 
share of ths judgment-debtors (including 
the mortgaged property .in question) at- 
tached. The execution of that. decree 
was traneerred to the revenue Court. 
The decreeaalders applied on’ Decem- 
ber 1, .1927, to the revenue Court, that 
the share of the judgment-debtors might 
be sold sukject to their lien in respect of 
the mortgege decree.’ This prayer was 
allowed ard asale proclamation was pre- 
pared on September 29, 1923 in which 
the mortgazelien of the decree-holders was 
duly entered. They relied upon this appli- 
cation and the proclamation as steps-in- 
aid of exewition saving limitation in thair 
favour- : 

(2); Two afthe judgment-debtors, namely, 
Tilla Singh and Fateh Singh had, “on 
March 22 1928, paid to the decree-holders 
asum of Re 105 towards the interest due 
under the «eeree; : 
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The learned Subordinate Jnadge of 
Hardoi decided both the questione against 
the decree-holders on November 14, 1931 
and held that ihedecree was barrsd by time. 
The decree-holders, appeal wes d: cided by 
‘the learned District Judge of Hardoi on 
January 23, 1932. He agreed xwwith- the 
learned Subordinate Judge in Gedding the 
second question (i. e. the questicn of pay- 
ment) against the decree-holders. He held 
however that the- applicatior, dated 
December 1, 1927, and the’proclanation of 
‘September 29, 1928 had ‘ths 
saving limitation in favourof :he decree- 
holders. He made the following remarks in 
his judgment: 

. “I think that the application of Lecember 1, 
1927 isin itself an application for exæuion though 
made before the Collector in execution -roceedings 
initiated by another decree-holder. For he reasons 
given above l'am of opinion that the application of 
December 1, 1927, and the sale pra@lemation of 
September 29, 1928, were steps-in-aic- Œ execution 
ae bring the present application within limita- 

The judgment of the learned District 
Judgs shows that he had arrived.atthat con- 
clusion “with a considerable amount of 
hesitation.” 

. The judgment-debtors have apbealed to 
this court questioning the finding of the 


learned. Districs Judge on fhe first 
point. 

We : have heard the learned. Counsel 
cn both sides at some length. In 
our opinion this appeal shoulc be al 
lowed. 


'- Article 182 (5) of the Indian Limita- 
tion Act (First Schedule) is in the-following 
terms:— ` 

“5. (Where the application ‘nex: hereinafter 
mentioned has been made) the date cf the final 
‘order passed on an application made in accordance 
with law to the proper court for execition, or to 
take some step-in-aid of execution ‘of tks decree or 
OTOL... a. ees es en oeseri see oo eee LUXPlanation I —“Proper 
court” means the court whose duty it 3 to execute 
the decree or order” ; 
(AB pointed out by a Bench of this court 
in the case of Mata Deen v. Kazsilla (1), 
it is quite clear that in order to oring the 
case undercl. (5) of Art. 182, the essential 
conditions which must he satisfiec are that 
“there must be— 


(a) an application in accordence with 


aw; 
(b) the application must be made to the 
proper court; and 


(c) the application must be to take some l 


T step-in-aid of executior of the 
detree. 


._ (1) 13? Ind, Cas, 797;8 OW N 769; 1: 
‘Oudh 356; Ind, Rul, (1931) Oudh 349, ` IR 1931 
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effect. of- 
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Tt seems, therefore, obvious that cl. -(5) -- 
“Gan have no application unless there isan’ 


application madeto the proper court. One 
ofus was a paity to that decision. Remarks 
to the same efect were repeated .in'’ a 
decision of 2 Full Bench of this Courtin 
the case of Ram Bharose v. Ramman Lal 
(2) to which boih of us were parties, 

The application of December 1, 1927, 
cannot anyhow, be held to be an application 
for execution made to the proper court: 
The ‘respondents’ learned Cotinsel Has 
found it difficult tosupport the judgment 
of the learned District Judge on that point. 
We have to consider whether the: appli- 
cation of December 1, 1927 andthe sale 
proclamation of September 29, 1928 
were steps-in-aid of execution as held by 
the learned District Judge. We have no 
difficulty in ‘deciding this question against 
the decree-holders in the present case. The 
fact is that no application in accordance 
with law was made “to the proper court for 
execution or to take some step-in-aid of 
execution of the decree.” The decree- 
holders’ application to the Collector for 
declaration of his mortgage lien under the 
decree was not, an application made ‘to 
the proper court’ to takesome step-in-aid 
of execution of the decree for sale of the 
mortgaged property, The Collector was not 
cerlainly “the court whose duty it is to 
execute the decree” within the meaning of 
Expl. Il to Art. 182 of the Limitation 
Act. We do not know what order was 
actually passed onthe decree holders’ appli- 
cation of December 1, 1927, and -on 
what date. Theentry relating to the decree 
in question was, of course, made in the 
sale proclamation of September 29, 
1928, but itis difficult to understand how 


‘the sale proclamation can be held to bea 


step-in-aid of execution bringing the 
present application within limitation. 

We are not, therefore, prepared to agree 
with the finding of the leurned District Judge 
on the question of limitation. In our 
opinion the decree holders’ application is 
barred by time and was rightly and proper- 
ly dismissed by the learned Subordinate 
Judge, 

Hence we allow the appeal with costs 
and setting aside the order of the learned 
District Judge restore that of the learned 
Subordinate Judge. . l 

N. +> - Appeal allowed. 

(2) 137 Ind. Cas.768;9 O W N 209; A IR.1932 


maah 148; Ind, Rul, (1982) Oudh 264; 7 Luck. 
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_ , BOMBAY HIGH COURT 
Criminal Revision Applications Nos. 111 
and 145 of 1933 
“July 3, 1933 
Barge, Ac. O. J., AND Divatia, J. 

- GIRDHARDAS LILADHAR—Accusno— 
: ‘PRtTIONER 
VETSUS 
EMPEROR—OpProsīre PARTY 

- Stamp Act (11 of 1899), ss. 62 l) and 65 —Refu- 
sal to passa properly stamped receipt even when 
demanded and passing unstamped receipt whether 
demanded or not—Whether two offences though in one 
transaction. ` 

The offeaca uader s. 65, Stamp Act consists in not 
giving a properly stamped receipt when demanded; the 
offence under s. 62 (1) (b)-consists in passing a 
receipt unstamped, whether one is demanded by the 
payer or not, and when a person gives an unstamped 
receipt and refuses to pass stamped receipt even when 
demanded the act of executing or signing a receipt 
without the same being duly stamped is one act,and the 
act or omission ofrefusing to giveor not givinga 
Stamped receipt when it is demanded by the person 
to whom the receipt is addressed is entirely a differ- 
ent act, and hence, two offences under ss, 62 (1) 
and 65 must be deemed to have been committed. |p. 
808, col 1.]- i 
“Cr, Rev. App. from an order of the Presi- 
dency Magistrate, Third Court, Bombay. 

Messrs. G. C. O'Gorman, Pereira, Amin 
and Fazalbhoy, for the Petitioner. i 

Mr. B. G. Rao, for the Crown. 


Baker, Ag. C. J.—These two applica- 
tions are boih closely connected, and may 
be disposed of together. The applicant, 
who isa partner in a firm, has been con- 
victed by the Presidency Magistrate, third 
Court, Bombay, of two offences under the 
Stamp Act: .one under s. 62 (1) (b), “execut- 
ing'or signing otherwise than as a witness 
any other instrument chargeable with duty 


without the same being duly stamped,” and. 


the other under s. 69, cl. (a), “being re- 
quired under s. 30 to give a receipt, refuses 
or neglecis to give the same.” He has 
been sentenced to a fine of Rs. 59 under 
each of the two sections in the two cases. 
The facts are simple. The accused’s firm 
. were import and\export merchants, and 
they ordered out goods from Europe and 
other countries for their constituents. In 
the course of their business a consignment 
of watch glasses were o.dered out for the 
International Watch Company in July 1929 
and in respect of that consignm2nt a 
receipt, unstamped, was passed by the itm 
and signed by the present applicant on Jan- 
uary 31, 1931 in favour of the International 
Watch Trading Company. As regards the 
other case there was another consignment 
of goods, also apparently for the Interna- 
‘tional Watch Company, in respect of which 
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a receipt dated July 4, 1929 was passed 
without kaing stamped for Rs. 79-60 in 
favour of one R. F, Davar., R, F. Davar 
wasa clerk of the accused, and he is the 
person wk» received the money in “the first 
case: frox the International. Watch Oom- 
pany and in the second case itis not quite 
clear in what capacity’ he acted—he was 
stilla clerk of the firm, but he received 


‘tthe money and paid the money in respect 


of this consignment into the tirm. “There 
can be no doubt that this case would not 
have coms before the court were it not for 
the fact trab subsequently the accused fell 
out with Davar, who was ‘ dismissed’ in 
February 1931 and a decree was obtained 
against hm in the Small Cause Court “on 
April 25, 1932. On the following day Davar 
weni to the stamp authorities with these 
two unstemped receipts and the present 
proceedings were instituted on his informa- 
tion. There can be no doubt therefore 
that the present cases are instituted in 
revenge for his having been dismissed. by 
the applicants firm. That however is a 
matter wih which we are not concerned, 
inasmuch as the present matter has to b 
decided or a pure point of law. ee 
It has b2en argued by the learned Counsel 
for the applicant that there cannot be two 
convictions under two separate sections in 
respect of these two receipts. He argues 
that if there isa failure under s. 65 to give 
a stampec receipt--on demand, s. 62 can 
have no application, inasmuch as that ap- 
plies to executing a receipt, whereas a. 65 
applies to failure to. execute a.receipt. But 
asa matter of fact both these sections 


-will apply and have been held to apply, to 


matters of this character. A receipt is . 
chargeable with a duty of one anna under 
Art. 53 of the First Schedule to the Stamp 
Act. Undsr s. 62 (1), cl: (b), any person 
executing or signing otherwise than as a 
witness “any other instrument,” i. e., any 
instrument other than a Bill of Exchange 
or promissury note, chargeable with duty 
without the same being duly stamped, is 
punishable with fine. This ‘section is 
drafted in extremely general terms, and 
is quite wice enough to cover the case of a 
receipt. £5 a matter of fact a letter 
acknowledging the receipt of money in 
satisfactioc of a debt has been held to be 
chargeable with duty, and writers of such 
letters have been convicted under this 
section fo- omitting to stamp them : ride 
Referencernder Stamp Act, s. 46 (1) and 


(1) 8M11;1 Weir 902(F B). 
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Queen-Empress v. Muttirulandi (2°. - Section 
65 refers to any person who, being required 


“under s. 30 to give a receipt, foses or 
neglects to give the same, and & 30 lays. 


.down that any person receiving aay money 
exceeding twenty rupees in amour rhall 
“on, demand by the person paying cz. Jeliver- 
ing such money give a duly stampz2d_receipt 
for the same. It would seem therefore 
that a person. who gives an uastamped 
receipt to evade the payment of cusy com- 
mits an offence under s. 62 (1) (Ð, Stamp 
Act, and also an offence: under 3; 65, cl. 
(a). The offence under s. 65 consiste in not 
giving’ a properly’ stamped recāp when 
demanded; the offence under s. 352 (1) (b) 
consists in passing & receipt ursf{mped, 
whethér one is demanded by the payer or 
not and this view is supported by-a ruling 
of the-Caleutta High Court in. @ien-Hm- 
press: V.. Khetter Mohun Chowdh-y (3) in 
which. the facts are very similar. to the 
present case, and it was held that the 
members of the firm who were charged 
under s. 61,. Stamp Act, of 1879, with hav- 


ing granted an unstamped recetpt and- 


under s. 64 of that Act with having refus- 
ed:to grant a stamped receipt were liable 
to punishment under both sect>rs, pro- 
vided that in the latter case the reqiisition 
under s. 58 of the Act had been eSadlished 
by evidence (ss. 61 and 64 correspond to 


the presentss. 62 and 65 respectizvey, and. 


s. 58 corresponds to s. 30). Thezefre the 
argument of-the learned Ooùnsel -hat there 
cannot be two.offences under two, €czions in 
_ respect of the same transaction is acs in my 
opinion correct. . 

Now, turning. to the actual fects in 
the present case, so far as regards the 
first case the payment was mede by 
Lavar, and the receipt is passel in his 
name. 
as to the capacity in which Daar made 
this payment, because the receiot being 
passed to him he must be taken tc be the 
payer under s. 30, and Davar Las given 
evidence that he asked for a receipt 
and it owas refused. This s an 
application in revision, and we cannot 
go into the facts. We must accept 
the finding of the Magistrate that “he, ac- 
cused refused to give him a stamped -eceipt, 
and. therefore under s. 30 read with s. 65, 
cl. (a), an offence is constitutec, and as 


already pointed out, the receipt intke name 
of Davar, being unstamped, tha offence. 


under s. 62 (1) (b) is also constituted. There- 


(2) 11-M 329. 
(3) 27 O 824; 4 O W N440. 
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fore the conviction in the first case is 
correct, As regards the second case in 
which the receipt is inthe name of the 
International Watch .Company, Davar has 
admitted. in his evidence that the Interna- 
tional -Watch Company did not ask for a 
receipt. It- is als clear that the receipt 
came frcm the possession of Davar and 
was never handed over to the Watch Com- 
pany. Therefore there has been no de 
mand by the International Watch Company, 
who must be regarded as the payers under 
s. 30, and therefore there having been no 
demand under s. 40 there can be no refusal 
under s. 65, and the conviction under s. 69, 
cl. (a), is wrong, and must be quashed. 
But as regards the conviction under s. 62 
(1) (b). the receipt in the name of the In- 
ternational Watch Company being unstamp- 
ed, that conviction will stand. The order 
of tne Magistrate will therefore be modified 
by quashing the conviction under s. 65 (a) 
and the sentence of ‘fine of Rs. 50 under 
that section in Criminal Revision Application > 
No. 141 of 1933, and that portion of the 
fine should be refunded. The rest of the 
order will be confirmed and the rule dis- 
charged, . : 

Divatia, J.—I agree. The principal ar- 
gument of the learned Counsel for. the ap- 
plicant: is this: that the case of a receipt 
does not fall under s. 62, Stamp Act, be- 
cause it has been separately and specifically 
provided for in s. 65. The argument 
proceeds upon the assumption that a receipt: 
requires to be stamped only when it is- 
demanded and not otherwise. But looking- 
to the scheme of the Act, I do-not find that 
the offence would occur only ifthe stamp 
is demanded and not otherwise.. These are 
two different acts. The act of executing 
or signing a receipt without the same: being’ 
duly stamped is one act, and the act or 
omission of refusing to give or not giving a 
stamped receipt when it is demanded by the 
person to whom the receipt is addressed is - 
entirely a different act. The Legislature has 
used general words ins,62 (1) (b) which 
wouldinclude thecase of a receipt, as well 
as any instrument which is:chargeable with 
duty, anditis treated asa graver offence 
than the offence under s. 65. 
The offence under s. 62 is punishable | 
with a fine which may extend to Rs. 500, 
and the offence under s. 65 is punishable 
with a fine which may ‘extend-to Rs. 100: 
The reasons for treating these two acts sepa- 
rately are to my mind these: the Stamp 
Act requires. that- the execution of an in- 
strument itself in certain cases requires a 
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HAH LAS, 
duty, The demand for the instrument or 
‘the use of that instrument for any 


particular purpose is not material so far 
as the duty to affixa stamp goes. It is 
the execution or the making of the instru- 
ment itself which is the principal act, and- 
that, being so s. 62 refers to. the act of 
making. or executing an instrument, while 
8. 65 refers to the act or omission of refusing 
to givethe receipt when it is demanded. 
Therefore I think, apart from the authorities 
of the Madras and Calcutta High Courts, 
the sections themselves are clear that these 
two are different acts, and that in both 
cases the conviction under s. 62 is correct. 
With regard to the conviction under s, 
65 inthe first revision petition, it is clear 
that what is intended under s: 30 of the 
Act is demand by the’ person who pays it. 
in other words, from whose pocket the money 
comes, and who has the right to demand 
the receipt, and it-is not the demand of an 
intermediary who actually pays the money 
tothe person. That being so, itis clear 
that it was the International Watch Corn- 
pany from whose pocket the money wae 
paid, who were entitled to the receipt 
Clearly there has-been no demand by that 
company, and therefore there is no offence 
_unders.65 of the Act. I therefore agree: 
that in the first revision petition the convic- 
tion under s. 65 should be set aside. In the 
second revision petition, I agree: that the: 
conviction under both the offences shoulc- 
be affirmed. 
Ny Order accordingly. 


. LAHORE HIGH COURT 
Second Civil Appeal No. 4 of 1931 
October 24, 1932 i 
Barbs, J. 
HAR LAL AND OTHERS —DEFEND3NT3 
—APPELLANTS 
Versus 
SRI RAM —PLAINTIFF—RESPONDENT . 
Civil Procedure Code (Act V of 1908), s. 149—Court 
allowing time for payment of deficient court-fee— 
Deficiency made up—Court-fee, if effective from datz 
of institution of appeal 
Time for payment-:of deficient court-fee can bs 
allowed only uader s 149, Civil Procedura Code anc 
by virtue of the provisois of that section ths 
court-fee must bs held to be effactive from the date 
ofthe institution of the appel. Faizullah Khan v. 
Mauladad Khan (1) and Jowala Singh v. Dhano 2), 
relied on. iy 
8.0. A. from a decree of the Distric: 
Judge, Hissar, dated August 2, 1920. 
Messrs. Shamqir Chand and Qabul Chand, 
for the Appellants. 


V. SRI RAM, 809 
Messrs. N. C. Pandit and Chiranjiv Lal, 
for the Respmmdent. i 


Judgmert.—Civil Appeals Nos. 4,5 and 
1672 of 1931, are connected and will be. 
disposed of together. I shall first take up 
Civil Appssl No. 4071931. This appsal. 
arises out of a redemption suit instituted by 
one SriRam,sonof Tulsa. A preliminary 
decree was granted and the mortgagor 
was ordered to pay Rs. 575-13-0, on or before 
May 13, 1927. The payment was not made. 
by the dete fixed and thereafter the 
defendant-mmrtgagee applied for a final- 
decree to tha effect that the right of the 
mortgagor zo redeem the property was 
extinguishec. This application. was dis- 
missed by tLe trial Court. An appeal was. 
preferred to the District Judge who found 
that the proper court-fee had not been paid 
on the memcrandum cf appeal.- He there- 
upon made the following order: 

“The court-f2e must be made upon the value of the 
original suit. It must be done by to-morrow morning 
asit isalready 1-45 P. m. to-day. I make no promises 


as to whether I will extend the time for presentation 
of appeal." i 


The court-fee was accordingly: made up 
but the learned District Judge eventually 
dismissed tae appeal on the ground that 
the proper court-fee had not been affixed on 
the appeal -vhen presented, and the appeal 
was, therefcre, time-barred. From this 
decision a second appeal has been preferred 
to this cours and itis urged on behalf of" 
the appellant that the learned District. 
Judge’s order was illegal inasmuch as: the 
court having ordered the court-fee to be 
made up w-thin a certain time the memor- 
andum of ar peal must be held to have been 
properly stamped ard presented on the 
date of the original institution. Section 
149 of the Civil Procedure Code Faizullah 
Khan v. Meuladad Ehan (1) and Jowala 
Singh v. Dhano (2), were relied upon as 
authorities In support of the contention. 

The contention app3ars to me to be well 
founded. I.is true that the learned District. 
Judge said n his order that he did not make 
any promis, as to whether he will extend 
the time fcr presentation of ths “appeal,. 
but he orde-ed the court-fee to be paid up 
by the next Jay. He nad evidently made up- 
his mind on the question: of court-fee and 
giventime Dr paymert till the next day. 
He left the aues‘ion of limitation open. But: 
the point for decision is whether he could do: 

(t) 117 Ind Das. 493: ATR 1929P C 147;5614 
232; 10 Lah 737; 330 W N 781: 3l Bom LR BIL; 30 


L W 104; 57 UJ 281; (1929, M W N S18; 50 OLJ- 
33; 581A 232 P O). 


(2) 133 Ind, Cas. 122; A TR 1932 Lah. 21;Ind Rul.. 
(1931) Lah. 716 
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80, In my opinion, time for payment of 
court-fees could only have been allowed 
-under s. 149, Civil Procedure Coc, and by 
virtue of the provisions of that Scion the 
court-fee must be held to be effective from 
the date of the institution of tke appeal. 


Consequently limitation was autamatically - 


saved. This view is supportec by the 
authorities relied upon by th=- learned 
Counsel for the appellanis which h=ve been 
referred to above. I accordingly accept 
the appeal and, setting aside the o-d=r of the 
learned District Judge, remand tie case to 
him for re-decision. Stamp on eppeal will 
be Yefunded. Costs will follow nal deci- 
sion. 

[The rest of the judgment is not maSr-al for the 
purposes of this report—Eu.] 

-N. : Appeal cccepted. 


| ALLAHABAD HIGH COURT 
Second Civil Appeal No. 42 or 1932 | 
a" h May 1, 1933 
NIAMATOLLAH AND BENNET, Je. 
RAM PEARI—DerenDant— 
APPELLANT 
j ; versus - 
Babu HARI DUTT AND oTaRE— 
PLAINTIFF AND DEFENDANTS— | 
: RESPONDENTS. 

Hindu Law—Partition—Mother's shareor partition 
between one son and grandson by deceased son. 

Under Hindu Law in the case of a partido. between 
a son and a’ grandson beicg the <r of a 
deceased- son of a Hindu femal she is 
entitled to a share equal to tat- of each 
of her husband's sons The fa:t that =h is the 
step-mother of .the deceased or living 30a, is not 
material In making actual division of tke proper- 
ty, provision should ba made for the mamt-mance of 
the other widows of the joint family. Sec Narain 
v. Janki Prasad (1), distinguished, Babunc Kunwar 
v. Jagat Narain Singh (2) and Har Tarain v. 
Bishambhar Nath (3°, rélied on. E 
: S. Civ.'App. from-a-decision ozt2e Sub- 
Judge, Agra, dated July 11, 1931. 

' Messrs. 'N. P. Asthana, B. N. Ghar’ and 
Shankar Sahai'Verma, for tLe- Appel- 
lant.- 24 f 

Mr. R. K. S.: Joshniwal, for the Fespond- 
ents. - NA fe - 

‘ Judgzment.—This is a second ‘appeal by 
one.of the defendants from tks decree 
passed by the learned Subordinate Judge 
of Agra confirming a decree passed by a 
Munsif of that, district in a suit Drought 

“by the plaintiff Hari Dutt for peréition of 
certain house and shop property al eged to 
belong to a joint family consising of 
himself and his uncle Raghunard-n Lal, 


defendant No.1. The other two defend- 
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antsin the suit are widows of deceased 
mėmbers of the family. The relative 
position of the parties will appear from the . 
following pedigree: 

RATAN LAL Musammat Ram Piarj 


(dead) defendant No, 2 
|: 

Raghunandan Gopal Singh Tanna Lal 
Lal (dead) dead) 
defendant ee i 
‘Nol. Krishna Ballabh Hari Dutt 

(dead) plaintiff. 
Musammat Ram Kunwar 
defendant 
_ No 3 


-Musammat Ram Piari isthe widow of the 
plaintifs grandfather who was defendant 
No. 1's father, It isin controversy between 
the parties as to whether Musammuat Ram 
Piari was the plaintiff's father’s own 
mother or a step-mother; but as will 
presently appear it makes no difference 
whether she be regarded as one or.the other. 
The plaintiff claims a half share in the 
family property. Defendant No. 2, Musam- 
mat Bam Piari, claimed a third share on 
the ground that she is the mother of 
defendant No. 1 and_grand-mother of the 
plaintiff. Musammat Ram Kunwar, defend- 
ant No. 3, claimed maintenance, being 
the widow of a° deceased . member of the 
jointfamily. Both the courts below decreed 
a half share to the plaintiff, holding that. 
Musammat Ram Piari was not entitled to 
a share equal to that of a son. The claim 
of the widows to maintenance was rejected 
on the ground that no court-fee had been 
paid by them. The present second ap- 
peal has been filed by Musammat Ram 
Piari. 

It is conceded on all hands that, ac- 
cording to Hindu Law, where a partition 
of joint family property takes place between 
the sons of a certain person, their mother 
is entitled to a share equal to that ofa 
son. The courts below have held that this 
rule cannot be extended toa casein which 
partition ıs made between one of her sons 
and the son of another son who had 
previously died. The learned Advocate 
for the respondents referred us to Sheo 
Narain v. Janki Prasad (1); but in that 
case the partition was to be made between 
the son of a widow and such sons’ own son.. 
Tt was held that the lady was not entitled | 
to a share equal to that of a son.’ Babuna 
Kunwar v. Jagat Narain Singh (2), is 

(1) 1b Ind, Cas 8b; 34 A 5; 9 A LJ 749, 7 

(2) 109 Ind. Cas 61; A IR 1928 All, 339; 50 A 532; 


26 A L J 2k3. 
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quite opposite. In that cassit was held 
by a Division Bench of this court that 
in the case of a partition between a son and 
a grandson being the son of a deceased 
son of.a Hindu female she is entitled tc a 
share, . There is no conflict between the two 
cases referred to above, The first is not 
applicable to the circumstances before 18, 
while the second is one on all fours. Ever if 
Musammat-Ram Piari be assumed to be 
the step-mother of the plaintiff or of Raghan- 
andan, defendant No.1, she is entitled to 
a share equal to that of each of Der 
husband's sons: See Har Narain v. 
Bishambhar Nath (3). Accordingly we 
hold that the. view taken “by the lover 
Court is incorrect und that Musammat Ram 
Piari is entitled to a share equal to that of 
the plaintiff and defendant No. 1: 
‘Another ‘point which should be taken 
notice of in determining the plaintiff's share 
is that Musammat Ram Kunwar, defendant 
No. 3; is entitled to be maintained ous of 
the joint family properly in which aer 
deceased husband had an interest. he 
decree to be passed at this stage is only a 
preliminary decree. The actual division 
of the property is to take place hereater 
and the result to be embodied in the final 
decree. In making actual division of the 
property provision should. be made for 
the ‘maintenance of Musanimat 
Kunwar. The: plaintiff's share in the joint 
family property is therefore one-third of 
the family property, after provision for 
the maintenance of iMusammat Eam 
Kunwar, defendant No. 3, is made. 
- The result is that this appeal is allowed. 
The decree passed by the lower Courte is 
modified in terms of-this order. The ap- 
pellant shall have her costs in all the 
- courts from the plaintiff-respondent. 


N. mrs Appeal allowed. 
(3) 31 Ind. Cas. 907; 38 A-83;13 A L J L129. 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 7&1 
=" of 1931 
October 12, 1933 
AGakWALA, J. 
SHAMU BHAGAT AND OTHERS ~ 
DEFENDANTS— APPELLANTS 


. Lersus .- 
; RAM DASS BHAGAT-—PLAINTIFE 
, AND ANOTHER—DEFENDANT - RESPONDENTS 
Limitation—Defendants asserting different vights 
“in two periods of time—Whether can be added for 
defeating .claimof plaintiff—Civil Procedure Code 
(Act Vof 1908),8 100—Second appeal—Questzon of 


SHAMU BHAGAT v. RAM DASS BHAGAT. 
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‘The present suit was 
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amount of rant which is fair and equitable - Whether 
question of aw. 

Were ima suit for rent and damages instituted 
in 1928, the defendants contended that since, 19J5, 
they had s& up aright tohold the land in suit 
free of rent the attempt io assess: rent was barred 
and it eappzared that since 192], all that the’defend- 
ants could 26 held to have been asserting was that 
they held as rent-free raiyats : 

Held, thas this title was different [from the one 
they were ssserting prior to the litigation of 1917, 
which ended inthe decision of 1921, and that the 
two periode in which they were asserting different 
rights could not be added for the purpose of de- 
Zeating thezlaim of the plaintiff, | 
- A questim asto the amount of rent which is fair 
and equitable is not one of law to be agitated in 
second appeal. Ni oe 

.C.A. from a decision of the District 
Judge ‘Gaya, dated «October 28, 1930, 
confirminz that of the Munsif Gaya, dated 
November 12, 1929. 


Rai T. N..Sahay, for the Appellants. 
Mr. Sarju Prasad, for the Respondents. 
_ dudgment.—The land to which this snit 
relates was recorded in 1916 as the jagir of 
the defendants. In 1917 the plaintiff 
institutec a suit for a declaration that the 
land wasa raiyati land and for recovery 
of Rs. 96 as arrears of rent. The first court 
held that the land was the defendants’ jagir 
and dismissed the suit. In appeal by the 
plaintiff, the District Judge held that the 
land was raiyati land. The Appellate 
Court, Lowever, dismissed the claim for 
rent, haiding that there was no evidence 
that rent had been ever paid. In appeal by 
the defendants against the finding that the 
land was raiyati land the High Court 
confirmed the decision of the District Judge. 
inslituted by the 
plaintiff on September 3, 1928, praying 
for settlament of fair rent and for rent and 
damages for the years 1332 to 1335 Fasli. 
The pla_ntiff asked the rent to be assessed 
at Rs. 45 a bigha. The first court decreed 
the suis at Rs. 25 a bigha- and allowed 
damages for use and occupation for the years 
1333 to 1335. The defendants appealed 
to the Listrict Judge, contending that the 
snit was barred by limitation, that the 
plaintiff was not entitled to assessment 
and thet in any case the asse:sment was 
too higa. The plaintiff filed a cross- 
objection on the ground ofthe assessment 
being too low. The Appellate i ourt dis- 
missed the cross-objection and, with regard 
to the appeal, held that, in view of the 
decision in the suit of 1917, the defendants 
must b= held to hold the land as tenants 
under -he plaintiff and’ were liable ‘to 
assessment. The lower‘ Appellate -Court 
also held that in these circumstances no 
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“dguestion of limitation arose and zbat the 


assessment was fair and equitable. ° 
In second appeal by the defrdants, 


~, their learned Advozate has arguec that as 


‘the defendants have, 


‘that .the defendants 


‘the defendants were tenants, 


since 1915, at the 
khanapum stage of the settlement omceed- 


- ings,’ set up a right to hold the -and in 


suit free of rent, ~ the present attempt to 
assess the rent is barred by lini-ation, 
the suit having been instituted mcre than 
twelve years after the first assertion of the 
right to hold the land rent-free, Ir sapport 
of this proposition the learned Advocate for 
the appellants cited Letters Patent /‘ppeal’ 
No. 39 of 1930. That case, however, was 
very different from this. In 1915 the plaint- 
iff set up a jagir right. Before that right 
had been perfected by twelve years adverse 
possession, the plaintiff obtained a declara- 
tion that the land was raiyati lend and 
were tenant: under 
him, The learned Advocate says tat in 
spite-of that decision the defenden s had 
persisted in iheir claim to hold. tae land 
free of rent. That may be so. Bat from 
the date of the decision of the Higa Court 
in 1921; whichsettled finally between the 
parties that the land was raiyati anc that 
all’ hat the 


defendants can be held to hare been 


asserting is that they held as ‘zert-free ` 
ayas. 


‘This title is different from ha. one 


` which they were asserting prior to tLe _itiga- 


7 "in n common—Right for compensation for 48 


tion of 1917; and, in my view, tt two 
periods in which they were serling 
different rights cannot be added fer the 
purpose of defeating the present claim. The 
appeal therefore fails and is dismised with 
costs.: 

‘There is a cros:-objection by the paintifi 


-on the ground that the assessment o- vent is 
-too low: 


The amount of rent which is: fair 
and equitable is not a question of Arto be 


agitated in-second appeal. The cross- 
‘objection is dismissed with costs. 
Nog Appeal disrzizsed. 


ALLAHABAD HIGH COURT’. 
“First Civil Appeal No. 457 of 1429 _ 
April 25, 1933 | f 
SULAIMAN, C. J., AND RACHHPAL SINE, J. 
“MOHAMMAD ABDUL JALIL KHAN 
AND ANOTHER —DEFENDANTS - AvPE_LLANTS 
. versus i 
| MOHAMMAD ABDUL SALAM KHAN— 
PLAINTIFF —RESPON ENT 
“Co-sharers—Exchision from enjoyment oF property 
an 
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occupation—Remedy of excluded. co sharer—Ca- 
sharers holding various parcels of joint zemindari® 
held as tenants-in-common for convenience Remedi, ifi 
only suit for partition. 

A co-owner can sue another oa-owner for use’ and’ 
occupation when the former has been’ ousted and 
has been excluded from the enjoyment of. his. share- 
in the property held by them as- tenants-in-common: 
It is the right of each and every co-owner, to enjoy. 
the property in common with other go-owniers an 
as soon as that right is denied or a o2-owner ig: 
prevented from enjoying the property” like other: 
co-owners, he has: a cause of-action-for- recovering: 
compensation foruse and occupation . of his’ share 
from which he was excluded. ` S>long as the partis 
tion does not take place, the cc-sharerin exclusive’ 
possession is liable to account for profits to the: 
other co-sharers, Jagar Nath Singh v, Jai Nath 
Singh (2), distinguished. [p. 513, col. 1] 

The cise of co-sharers holding various parcels in 
joint zemindari held by them as ‘tenants-in-common’ 
for the sake of convenience would stand on.a differ- 
eat footing. Where diffèrent co-sharers have. without: 
forces or fraud, been in peaceful and exclusive” pos- 
session of different portions of joint properties for a 
time sufficient to raise the inference that their. 
separate possessions originated in some- mutual. 
understanding, that arrangement cannot be disturbed 
either by a suit for joint possession or one- for. 
compensation for use and occupation. In euch a case 
the only remedy- left-would- be- a~ suit for + partition’ 
[p. 814, col. 1.] 

F.G. A. froma decision-of.the Additional 
Sub-Judge Aligarh, dated May 30, 1929. 

Messrs. K. N. Katju and N. A. Sherwani; 
for the Appellants. 

Messrs A. M. Khwaja and C. B: Agarwal, 
for the Respondent. : 

dudgment.—This is a. defendanis' 
appeal arising out of a suit instituted by 
the plaintiff which has been partially 
decreed by the cours below. The. plaintiff- 
respondent and the defendants-appellants 
are three brothers; they are joint owners of 
the five properties, situate in Aligarh, dè: 
tailed inthe plaint. Each of the three 
brothers owned one-third share. in them. 
Property No. 1 is a pucca residential house 
while properties Nos. 2 to 5 -are kutcha 
buildings known as ahatas. 


The plaintiff, in bis plaint, stated that 
during the period of three years from 
June 1, 1925, to May 31, 1928, the plaint 
property had been in use and: possession 
of the defendants, that properties Nos. 1] 
and2 could be let at about Rs. 300 per 
mensem and that therefore he was entitled 
to recover from the defendants a sum of 
Rs. 109 monthly as compensation for the 
use and occupation of his: one-third share 
of these two properties. As regards prop- 
erties Nos. 3 to 5 the plaintiff alleged 
that the defendants had been letting them 
out and had realized rents therefor, and 
he.therefore claimed to recover His: one- 
third share in the same. The defendants 


x l 
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contended that the plaintiff was not en- 
tilled to get compensation in’ respect of 
properties Nos. 1 and ?. The properties 
Nos. 3 to 5 had been in wretched and 
ruinous condition and had been mostly 
unocsupied, that though some portzons 
thereof had been let on rent on some o3- 
casions yet the income hid been hardly 
sufficient to meet the costs of ‘repairs. It 
was also pleaded that the parties owned 
‘several properties jointly, and there7ore 
a suit in respect of profits of some of them 
only. was not maintainable.. | i 

The plaintiff had claimed ja sum of 
Rs.- 9,047-14-0. The learned Subordirate 
Judgehas made a decree for Rs. 2,9138-0. 
The defendants have preferred this appeal. 
Before proceeding any further we may, 
point out here that the learned Counse! for 
the appellants on the authority of the ruling 
reported :8 Swan Tee v. Ma Ngwe 32 Ind. 
` Cas. 630 (1), contended before ‘us that one 
co-sharer could not sue another: for use and 
occupation of property held , by- them as 
tenants-in-common. We find that the two 
learned Judges of the Burma} Chief Court 
_ in the above mentioned case held that “a 
suitor use and o2zcupation by a co-owner 
against another co-owner will not He.” 
We find ourselves unable to agree with this 
view when so broadly stated. “We see no 
‘valid ground for holding that a co-owner 
cannot sue another co-owner for use 
and occupation when the former has been 
ousted and has been excluded from the 
enjoyment of his share in the property 
held by them as tenants-in-common. It 
is the right of eachand every; co-owner to 
enjoy the property in commoni with other 
co-owners and as soon as that right is 
‘denied or-a co-owner is prevented from 
enjoying the property like other co-owners, 


he has a cause of action for recovering. 


“Compensation for use and occupatior ‘of 


his “share from which he was excludèd.- 


Another ruling cited by the learned Coun- 
sel for the appellants is the one reported 
as Jagar Nath Singh v. Jai Nath Singh (2), 
The learned Counsel for the appellants 
relies on the following observation in the 
judgment of Stanley, O. J., at p: 901: 
“It:appears to me that ifco-sharers desire to sue 
a‘co,sharer.who -is in occupation of ‘joint property 
and who” has not obtained possession illegally, the 
-oaly course open tothem isto applyjforand obtain 
- partition , aa 
It was.argued by the learned -Counsel 
for the appellants that so long as there’is 
(1) 32 Ind. Oas 630;9 Bur. L T69,) ` ` 
(9). 27. A 88: AW N 1904, 194. ` 
Pago of a AE] TT 





| 
|| 





MOHAMMAD ABDUL JALIL v. MOHAMMAD ABDUL SALAM. 


. tothe exclusion of the other. 


815 


no partit.on a co-owner cannot -sue another ` 
for the 1se and occupation of the joint 
property. In our opinion, the rule cited 
above lars down no such proposition, be- 
cause aferthe above quoted sentence we 
find the following: 

“It is træ’ that the c- harerin possession must 
account tr the other co-sharers for the profits 


of tha land of which he is in exzlusive physical pos- 
session ` 


So lorg asthe partition does not take 
place, we think the cc-sharer in exclusive 
possessicn is liable to account for profits to 
the other cc-sharere. The facts of the case 


_in the above quoied ruling of the Al- 


lahabad High Court were different. There 
on the ceath of a tenant of a land which 
was the property of four persons jointly, 
one of the co-sharers took possession of the 
tenant’s nolding and commenced to culti- 
vate it bimself. The remaining co-sharers 
sued to recover pkysical possession. The 
court held that the only relief which the 
plaintiffs could get was a declaration that 
they were joint owners and entitled to 
ask the @-sharers in possession to account 
for profits. The Court found that it was 
not a caese in which one co-sharer has taken 
“illegall7” the possession of some land 
In the case 
before us however the facts are different. 
If the plaintiff could establish that he was 
preventel from tke use of his, one-third 
share by the defendants, then his ouster 
would bə an “illegal” act on the part of 
the deferdants which would entitle him to 
claim compensation, Another case on 
which re_iance was placed on behalf of the 
appellant is “Bascnta Kumari Dasya v. 
Mohesh Chandra 21 Ind. Cas. 621 (3). That 


case in Dur opinicn, does not halp the 
appellants. It was held that 
“sole occupation of cifferent parcels of land by 


‘different co-sharers according to their convenience 


does not constitute ouster of tbe others and. that 
‘ouster’ must mean dispossession of one co-sharer 
by another where a hostile title was set up b 
the latter, and where zhe occupation of the latter 
is not cons-stentQwith jcint ownership." i 

It is cBar that thisruling would not apply 
toa case where a. co-sharer could show that 
he has bzen ousted from the enjoyment of .. 
a house by anothe> co-sharer. In such a 
case the occupation of a co-sharer in pos- 
session would not ke consistent with “joint 
ownership.” After a consideration of the 
ruling cited above, by the learned Counsel 
for the appellants, we are of opinion that 
the contention that a co-cwner cannot sue - 
another 20-owner fcr compensation for use 
and occupation of property neld by them 


(3) 21 Ind, Cas, 621; 18 QW N 326. 


Rit 
as tenants-in-common even if he is escluded 
from the enjoyment of his share is not 
corzecs and cannot be accepted. We hold 
that a cosharer who is oustel and 
excluded from the enjoyment of di: share 
in the property held by him and others as 
tenants-in-common is entitled to m-sintain 
a suit for use and occupation xf his 
share from which he his been exsluded 
by other cc-sharers. Nor do we agrze with 
the argument that one co-sharer cannot sue 
another for his shares for the prfitsin 
the property which one of them might 
have realized and that his only remedy is 
to sue for partition. If twoco-share 8s own 
a house and one of them realize its entire 
rent there does not seem to be any reason 
as to why the one realizing the emire rent 
should not be compelled to pay th- share 
of the other. We would like te add 
however that the case of co-sharers hold- 
ing various parcels in joint zaminda=i held 
by them as tenants-in-common for ike sake 
of convenience would stand on a d fferent 
footing. Where different co-sharere have 
without force or fraud, been in -pzaceful 
and exclusive possession of dfferent 
portions of joint properties for = time 
sufficient to raise the inference nas their 
separate possessions originated in some 
mutual understandiog that arrangement 
cannot be disturbed either by a sait for 
joint possession or one for compensat on for 
use and . occupation. In sucha case the 
only remedy left would bea suit foz parti- 


tion. 
{Note.—The rest of the judgment is not material 
.for the purpose of this report — Ed.) 
N. _ Decree med fied, 
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ALLAHABAD HIGH COURT 
Criminal Revision Application Nc 357 
of 1933 
August 15, 1933 

Youna, J. 
BANWARI LAL- Appericaxt 
versus ` 
EMPEROR-— REsTONDENT 

Electricity Act (IX of 1910), s.89—Offerxe under 
— Burden of proof—Circumstantial  eviderxe— Pur- 
loining of electricity not a trivial offence- 

The burden of proof of an offence uncer s. 39, 
Electricity Act, ison the prosecution but t will be 
impossible to adduce direct evidence cf th. offence 
and proof hasto becircumstantial in charecter. [p. 
815, col. 1.] ; 

Where the person charged is the lessee or owner 
of the houte andthe consumer of the e-xctricity, 
(that is, the pereon who is officially on the c-mpany's 
books as theconsimer of the electricity inthe par- 
ticular house) and where theré is a large anı. obvious 
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erection on the roof ofthe house, or in any part of 
the house, where it could not possibly escape the 
notice of the consumer and where in addition, the 
person charged is th» only person who would gain 
advantage from the theft of the electricity, the 
charge must be deemed to have been proved. |p 
515, ea] i.| . 

The purloining of electricity cannot be treated as 
a trivial offence. 

Cr. Rev. App. from an order of the Ses- 
sions Judge, Agra, dated May 11, 1933. 

Mr. Mansur Alam, for the Applicant, | 

The Assistant Government Advocate, for 
the Crown. 

Judgment.- This is an application in 
revision from the decisionin appeal of the 
learned Sessions Judge of Agra. 

Banwari Lal was charged in the court 
of the City Magistrate of Agra under s. 379 
of the Indian Penal Code, read with s. 39 of 
the Indian Elec:ricity Act. The.allegation 
against him was that he had. dishonestly 
abstracted and consumed electrical energy 
and thereby committed a theft. The learn- 
ed City Magistrate found Banwari Lal 
guilty and sentenced him to six months’ 
rigorous impiisonment and to a fine of 
Rs 200. The learned Sessions Judge dis- 
missed the appeal and confirmed the sent- 
ence. á 

Banwari Lal originally was in the employ 
of the United Provinces Electric Supply 
Company at Agra. Some months ago he 
was dismissed. He was the lessee of a 
house in which he and his family lived, 
and in which he kept boarders. The boar- 
ders took a sub-lease from him of certain of 
the rooms. These boarders did not have 
meters in their rooms and paid an inclu- 
sive rate to the accused They were not, 
therefore, interested in stealing electricity. 
One of the employees of the company 
noticed an apparatus on this house which 
he concluded was for the purpose of 
abstracting electricity from the mains 
before it went through the meter in the 
house. He reported this fact and Mr. Gamlen 
the Resident Engineer together with Police 
Officers and others raided the house. It 
was then discovered that erected on the roof 
of the house were two large bamboos 
carrying wires which were connected with 
the main outside the house and that a bulb 
in the court yard was lit from this apparatus. 
Mr. Gamlen on disconnecting the wires 
found that the light in the courtyard went 
out. It was perfectly . clear that. the 
apparatus erected was there for the pur- 
pose of stealing the Company’s electricity 
and that this one lamp at least was being 
lit from the stolen. electricity. Both the 
lower Courts were satisfied that Banwari 


=, 
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Lal was the person who was responsible 
for erecting this apparatus and for stealing 
electricity. 

It has been argued by C ounsel appearing 
for the applicant, that there is no direct 
evidence which can . satisfy the court that 
the offence has been brought home person- 
ally to Banwari. Lal. In these cases of 
course it would be impossible for any 
electrical company or the Police to get 
direct evidence that a certain individual 
had actually erected an apparatus and 
attached it to the company’s main. Such 
- an operation would obviously be carried on 
at some time when there :would be no 
witnesses except perhaps members of the 
family:. Section 39 of the Indian Electri- 
city Act of 1910 enacts that 

“ the: existence of artificial means for such: abstrac- 


tion shall- be. prima facie evidence vot ‘such dishonest 
abstraction.” 


This of course does not remove from the 
prosecution the burden of, proving an 
offence against an individual. Such’ proof 
must of course largely be circumstantial in 
character : where—as in this case the person 


charged is the lessee cr owner of the house . 


- and the consumer of the electricity, (that 


is the person. who is officially cn the com- . 


pany’s books as the consumer of the elec- 
tricity in the particular house) and where 
- there is a large and obvious erection on the 
- roof of the house, or in any part of the 
house; where it could not possibly escape 
the notice of the consumer and where in 
addition the person -charged is the only 
person who would gain advantage from 
the theft. of the electricity, it appears to me 
- that the charge has been proved. An 
- attempt was made in ;this case to suggest 
that the. apparatus had been erected .there 
by some enemy in order to prevent the 
accused. from re-establishing himself in the 
employment of the Electric Company. 
. This is an idle suggestion and there is 
nothing to substantiate it. 

Under all the circumstances of this case, 
itis quite clear to me that Banwari Lal 


was propérly convicted of the offence with 


which he was charged. 

The only question which remains is one 
of sentence.. I have been asked by Counsel 
to use.the provisions of s, 562 (IA) of the 
Criminal Procedure Code, that is to treat 
the accused as a first offender, 


this application. 
are that the court is to take into considera- 
tion the age,. character, antecedents or 
physical or mental condition of the offender 


ANUP manto D. MITA DUSADS, 


I-do not’ 
thtnk it is possible for me to consent to- 
The terms of the section’ 


5 

and the tridial nature of the offence before 
the court œn properly treat the offender 
under this section. Farst of all it is im- 
possible to treat the purloining of elec- 
tricity es a trivial offence. Further the 
accused is not abnormal as to age, physical, 

or mental condition. It is easy “for persons 
with the nezessary knowledge to steal elec- 
tricity. Further it is a mean form of theft. 
It isa type of offence which ought strictly 
to be suppressed. It is true in this case, 
that as far as one can tell, the amount: of 
electricity stolen was possibly not large. 
The bills for electricity of . Banwari Lal 
do not seem to have decreased during the 
last year. This of course might mean that 
he had t=en stealing electricity all the 
time, but Lthink the benefit of the doubt 
might be given to Banwari Lal. I think 
cn the who as this is his first offence, and 


: Banwari Lal has hitherto borne a good 


character and has lost his position in Gov- 
ernment service, the ends of justice will 
be served, if the sentence is reduced to 
one of thre: months’ imprisonment and a 
fine of Rs. 100, in default one month rigorous 
imprisonment. I orcer accordingly. -The 
time he hat already been in jail will be 


deemed to be part of the sentence. The 
accused will surrender to his bail. 
N.? Order accordingly. 


. PRIVY COUNCIL 
Appea. from the Satna High Court 
May &, 1938 
Lorp BEANRSBURGE, Logn MAOMILLAN 

ANE SIR Gorse LownDEs. 
ANJP spices 
eTsus 
MITA DUSAD= AND OTHERS— 


RESPONDENTS 

Ciril Procedure Code (Act V of 1908), 0. XLY, 
r. 5~Report ander r.5 made about the question of 
value raised an the High Court—Whether Jull in- 
formation shuld be included in Privy’ Council 
record, 

When a question cfvalue has been raised in the 
High Court, ard when a report with reference to value 
has been maceunder 0. XLV, -r.5, itis desirable 
that full infomation wita reference to these pro- 
czedings be included in tae record, in appeal 
Privy Council 


Mr. Hyam, for the Appellant. 
Mr; Abdu! Majid, for the Respondents. 
Lord B anesburgh.—In this ‘matter 


-their Lordships -are “of opinion that the 
objection taken hasno foundation. 


By : the 
report of the Munsif on a ‘reference to 
him under ©. XLV, r. 5, the value of the 
suit before she Board exceeds Rs. 10,000. 
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Their Lordships arè not going behind 
that report Accordingly the objection on 
the score of value taken to the competency 
of the appeal fails and the eppeal must 
now be set down for the purpose of being 
disposed of cn’ the merits. But although 
delay has ensued and costs have been 
needlessly expended by this unavailing pre- 
liminary objection of the respondents their 
Lordships will not treat the case as one in 
which they , ought to direct them to pay in 
any event thecosts thrown away. The ap- 
pellant is not free from some Tesponsibility 
in the matter. They desireto say however, 
by way of warning in futare cases that 
when a question of this kind has been rais- 
ed in India, and when a ` report with refer- 
ence to value has been made under the 
rule above referred ioit is desirable that 
full information with reference to these pro- 
ceedings be included in the record so that 
no such unfortunate misapprehension as 
has arisen in this case will in any future 
appeal be possible. The costs of both 
sides of this preliminary question will be 
costs in the appeal. 

N. Order accordingly. 

Solicitors for the Appeiant:—Messrs. 
_ Barrow, Rogers and Nevill. | 

Solicitors for the Responden'e-—Messrs. 
Francis and Harhar. 


LAHORE HIGH COURT 
Second Civil Appeal No. 893 oF 1928 
May 30, 1933 
Suapr Lar, CO. J., AND ABDUL QADIR, J. 
Musammat MELO AND 4NOTEER — 
DEFENDANTS— APPELLANTS 
versus 
JAIMAL, PLAINTIFF AND GANESHA AND 
ANOTHER— DEFENDANT3— R=SEONDENTS 
Customary Law (Punjab}— Alienation— Self- 
acquired property— Powers of alienation— Kambchs— 
Power to make gift to son-in-law—Punjab Custem 





(Power to Contest) Act (II of 1920), 8. 7, scope of— 
Punjab Laws Act (IV of 1872), 8 ô. 

*Amongst the Kambohs of Dipelpur Tahsil a pro- 
prietor can gift away his self-acquired immovable 
property to his eon-in-law. 

It cannot be seriously suggested that a person 
cannot alienate his own property Mm which no other 
person bas any interest, reversionary cr œherwise. 

Section 7 of the Punjab Custom .Pawer to Contest) 
(Act IL of 1920), notwithstanding enything to the 
contrary contained in s Sof the Punjab Laws Act, 
no person shall contest any alienation ai non-ancest- 
ral immévable property on the ground that such 
alienation is contrary to custom. 

S.Civ. A.-from the decree ofthe District 
Judge, Montgomery at Lahore, dated 
November 10, 1927, reversirg that of the 
Subordinate Judge,- Third Class, Mont- 


gomery, dated January 7, 1927. 


MELO V. JATMA. 


.land in dispute 


* tO 
Mr. Murari Lal Batra, fov the Appellants. 
Mr. Oertal, for the Respondents. 

Shadi Lal, GC. J—On January 30, 1926, 
Sabu, a Kamboh of the Dipalpur Tahsil of 
the Montgomery District, made a gift of the 
to his son-in-law. The 
plaintifis, who are the collaterals of the. 
donor, seek to impeach the gift,and have 
obtained a decree on the ground that a 
Kamboh of the Montgomery District is 
not entitled to makean alienation of even 
his self-acquired property. It is common 
ground between the partiesthat the land 
in dispute was acquired by the donor him- 
self, but it is contended on behalf of the 
plaintiffs that acco:ding to the custom pre- 
vailing among the Kambohs of the Dipalpur 


Tahsil a proprietor can gift only movable | 


property to his soc-in-law. The answer to 
question No. 119 of the Customary Law of 
the District compiled in 1921-22, wh’ch has 
been relied upon by the plaintiffs, is a 
eryptic one, but it cannot be seriously 
suggested that a person cannot alienate 
his.own property in which no other person 
has any interest, reversionary or otherwise. 
The judgment of the Full Bench in Gujar 
v. Sham Das(1), setsout the general princi- 
pies which place a restraint upon the power 
ofa proprietor to alienate ancestral im- 
moveable property, and points ‘out that the 
power of controlling alienation vests inthe 
male descendants of the common ancestor, 


whom custom regards as being by com- ” 


munity.of descent sufficiently interested to 
be entitled to interpose: Our attention has 
not been invited to any. judgment delivered 
after 1887 in which it was laid down that 
a proprietor is not entitled to alienate his 
self-acquired’ property in which no collate- 
ral could possibly have any right of rever- 
sion. < 

Itis, however, unnecessary to dilate upon, 
the question, because s. 7 of the Punjab 
Custom (Power to Contest) Act JI of 1920 
expressly enacts that notwithstanding any- 
thing to the contrary contained in s. 5 of the 
Punjab Laws Ast, no person shall contest 
any alienation of non-ancestral immovable 
property cn the ground that such alienation 
is contrary to custom. This statutory pro- 
vision furnishes a complete answer to the 
suit brought by the plaintiffs. 

I would accordingly allow the appeal and 
dismiss the suit with costs throughout. 

Abdul-Qadir, J.—I agree. 

N. Appeal allowed, . 

(1) 107 PR 1887, < 
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OUDH CHIEF COURT _ 
Criminal Appeal No. 220 of 1993 _ 
July 18, 1933 

SMITH AND ALLSOP, JJ. 
SARABJIT — APPELLANT 
Versus < . 7 
EMPEROR —RESPONDENT. 

Penal Code (Act XLV of 1860), s 802—Murder— 
Arsenic poisoning —HEvidence—Deceased. carrying on, 
illicit intrigue with accused's wife—~Whether sufi- 
cient reason for not imposing extreme penalty— 
Criminal trial—Sentence. . 

Although very strict proofis necessary: before iti 
can be-found as a fact, thata person has died af. 
arsenical poisoning and without a quantitative 
analysis’ itis difficult to prove positively that death 
has been due to arsenic, yet where having regard: to. 
the medical: evidence, the result of the post mortem 
examination, and the nature:of the chemical exs- 
miner's report, there is no room for reasonable doubt. 


< that the deceased did in fact die from arsenic poison- 


ing by drinking milk into which arsenic had been 


put by the accused and! which the accused gave him to- 


drink, a conviction under s. 302, Penal Code, is proper.. 
Emperor v. Sikandar.(1), referred to. [p. 818, cal. 


The fact that the deceased had be-n carryicg an: 
an illicit intrigue with the wife of the accused is 
suffisient reason fornot imposing the extreme penal- 
ty on.the accused. [p.§19,col.2.]  ~ 
“Or. A against the orderof the Sessions 
Judge, Fyzabad, dated April 26, 1933. 

Dr. J. N. Misra and Mr. Sri Ram, for 
the Appellant. f 

The Government . Advocate, for tke 
Crown. MT E 


- Judgment.—In this case one Sarabjit, a 
Brahman by caste, aged thirty-five, has: 
been found guilty by the learned Sessions 
Judge of. Eyzabad of an offence punish- 
able ùnder s. 302, Indian Penal Code, and 
has been sentenced. to death, subjectto the 
confirmation of this court. We have before 
us his appeal,and the learned Sessions 
Judge's reference with regardto the eon- 
firmation ofthe sentence. . 

The case related to the death of one 
Ram Naresh Singh, or Ram Naresh, who 
died atla. m.on the early morning of 
October 14, last. It issaid that the deceas- 
ed, who was about twenty-five years of 
age, and was unmarried, had, been carry- 
ing on an intrigue with.the wife of Sarab- 
jit. This intrigue issaid to have become 
known to Sarabjit, who beat his wife some 
two-or three. weeks: before. the . death of 
Ram Naresh. The woman, (her name. is 
Musammat Shankardevi),: is: said to. have 
run away in consequence: of the beating to 
her own home,- but Sarabjit. afterwards 
brought her back. - pile ten ta Galo eee ae 

It is said that Ram Naresh and his 
brother Brijmohan Singh were in monetary 
difficulties, and “Sarabjit had promised: to 
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lend: them a ,hundred rupèes. Brijmohan 
Singh gave evidencein the case, and said 
that this loen was first discussed before 
Sarabjit beat his wife on the occasion that 
has been referred to, and that that inci- 
dent did nct cause Sarabjit to withd-aw 
his offer of sloan. According to Brijmohan 
Singh, it was in the end arranged that 
Sarabjit acd his wize should meet Ram 
Naresh at a place called Darshan Nazar 
“either on a Thursday or . a Friday.” 
October 13, last fellon a Thursday. The’ 
accused anc “Ram Maresh,’ it should “be 
mentioned, were both residents. of a pace 
called. Bhedauli which is according to 
Brijmohan Singh, ten miles from Darsian 
Nagar. From- other evidence it app2ars 
that Darskan Nagar is on the way 
from J yzabad to Bhadauli, and vhat 
Bhadauli is fourteen: miles; from Fyzabad. 
It follows from this, oaf course, that Dar- 
shan Naga- is four miles ‘from Fyzabad. 
According to Brijmohan Singh, after ar- 
ranging wiih Ram Naresh to meet them at 
Darshan Magar, Sarabjit and his wife 
went from Bhadaul to a place called 
Bhikapur, which is according to: Brijmchan 
Singh, eigat miles from Bhadauli, though 
ha did nos say in which direction. This 
alleged visit to: Bhikapur has not been . 
shown to Lave any particular significance 
in the cas, except that it may possibly 
have been designed to: provide Sarabjit 
with a plausible alibi. Im his statements 
before the Committing: Magistrate and the 
Sessions. Jadge, Sarabjit did, in fact, allege 
thaton the day im question: he was at: 
Bhikapur. = Pee 

It. is in evidence that on the evening of 
October 15. the appellant and his wife 
and. Ram Na:esh were seen sitting at 
Darshan Magar, According to one 02 the 
prosecution witnesses; Swami Dayal, Sarab- 
jit had a bta in his hand containing aseer 
or so of milk. f : i 
. The next thing that appears-in the evid- 
ence isthas about 9?. m. that night Ram 
Naresh appeared st the Ajodhia- Police 
Station. He was:in a condition'ofdiszsróss 
and alleged that Sarabjit had given him 
something to drink.. His statement, consti- 
tuting thefirst information, -was recorded 
hy.the Head Constable, Chandra: Shekhar, 
and was 50 the effect that Sarabjit had 
promised:t lend him a hundred ritwees, 
and had srranged to. meet. him at Darshan 
Nagar. on the Thursday, and to give him 
the.. morey on he ‘following . day. 
According ‘tor the statement. he, met 


Sarabjit ai mid-day at a place désezibed 


818 
as Suraj Kund and reached Ajochia with 
him in the evening. Sarabjit, aceording to 
the statement, had brought soma milk at 
Darshan Nagar which he gave Ram Naresh 
to drink. Sarabjit said he was going to 
ease himself and would return presently, 
but he did not return, and presently Ram 
Naresh felt giddy, and began to vomit, 
This statement says:— 

“It appears that he has made me taks something 


in that milk” ‘Jan parat hai ki ham ka waht 
dudh man kuche khiyae dihis hai.) 


The medical evidence given by Rai Saheb 
Dr. Brij Mohan Lal, the Medical Officer at 
the Sri Ram Hospital at Ajodhia, shows 
that Ram Naresh was taken by she Police 
to his hospital at about 9 or 9-30 P. mM. on 
October 13. He was crying with. pain 
and complaining of a burning sensation 
in his throat and gripping pain in his 
stomach and he was repeatedly ‘omitting, 
the vomit being tinged with b-ood. He 
also complained of cramp in Lis limbs. 
The Doctor concluded that Ram. Naresh 
was suffering from some kind cf irritant 
poisoning and washed his stomac. out; the 
wash from the stomach and some of the 
vomit were collected by the doctorand seal- 
ed up ina bottle. It appears shat some 
of the deceased's vomit was also cClected in 
a handi at the Police Station. The con- 
tents of the bottle and the “hancz” were 
examined by the Chemical Exaniner at 
Agra, with the result that arsenic was 
detected in both of them, 

Before he died, the deceased made a 
second statement which was recorded by 
Sub-Inspector Abdul Hamid Khen, of the 
Ajodhia Police Station, in the presence of 
Dr. Brij Mohan Lal. That statem: nt agrees 
substantially with whatthe deceased said 
on his arrivalat the thana. He =dded the 
detail that the milk had an unpleasant taste 
(dudh pine men karchha ta tha). and he 
also said that Sarabjit’s wife -was also 
present when he drank the milk. He did 
not, in the statement that he mace at the 
thana, mention that Sarabjit’s wife 


was 
also there. In his second «statement 
the deceased also mentionel that 


before drinking the milk he mixed water 
with it. In both the statements the deceased 
said that there wasno enmity bet-veen him 
and Sarabjit. 

Having regard to the evidence ziven by 
the deceased's brother, Brijmohen Singh, 
and his mother, Musammat Chageni, which 
is borne out also by the evidence of Ram 
Adhar and Suraj Karan Singh, we see no 
reason to doubt thatthe deceased rad been 
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carrying on an intrigue with the wife of 
Sarabjit. According to Brijmohan Singh 
this had been going on for a year or two: 
Brijmohan Singh says, however, that there 
was no complete breach between Ram 
Naresh and Sarabjit. Brijmohan Singh 
suggested in the course of his cross-exami- 
nation that Sarabjit kept on friendly terms 
with the deceased in order to take revenge. 
Wesee no reason to doubt that Sarabjit 
had promised tolend a hundred rupees to 
Ram Naresh, and along with his wife had 
met Ram Naresh on the day in question 
with a view to going to Ajodhia. There is 
the evidence of two witnesses in the persons 
of Suraj Karan Singh and Swami Dayal 
that they saw those three persons at Darshan 
Nagar on the evening of that day. Swami 
Dayal, as has been mentioned already, said 
that Sarabjit had in his hand a lota con- 
taining a milk. 

The post mortem examination was carried 
out by Captain B. B. Saxena, the Medical 
Officer-in-charge of the Sadar Dispensary 
at Fyzabad. He concluded that death 
was probably due to some irritant poison, 
which might have been arsenic. 

Having regard to the medical evidence 
given by Dr. Brij Mohan Lal, the result of 
the post mortem examination, and the nature 
of the Chemical Examiner's report, we can 
see no room for reasonable doubt that Ram 
Naresh did, in fact, die from arsenic poison- 
ing. Stress was laid in arguments before 
us on the fact that no trace of poison was 
detectedin the viscera of the deceased, but 
naving regard to the fact that arsenic was 
detected in the vomit and the wash from the 
stomach of the deceased, the fact that no 
arsenic or other poison was detected in 
the viscera cannot possibly be regarded as 
negativing the theory that the deceased 
died of arsenical poisoning. We were 
referred to a ruling reported in Emperor v. 
Sikandar (1), insuppoit of the proposition 
that very strict proof is necessary before it 
can be found as a fact that a person 
has died of arsenical poisoning, and that 
without a quantitative analysis, which in 
the present case was not done, it is difficult 
to prove positively that death has been due 
to arsenic. It was also urged that traces of 
arsenic may sometimes occur in earth, and 
reference was made to the assertion made 
in the deceased's second statement in which 
he said that before drinking the milk he 
mixed water with it. The suggestion made 

(1) 125 Ind. Oas. 585; (1930) A L J 1405; AIR 


1930 All. 532; Ind. Rul. (1920) All. 729; 31 Or, 1 J 
862; LR 11 A 150 Or; (1930) Or. Oas, 757, - 
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wasthat the arsenic detected by the Chemi- 
cul Examiner may have been in the earth 
scraped up along with the vomit,or in the 
water that the accused said he mixed with 
the milk, orin both. The deceased did nct 
say where he got the water, but he said in 
his second statement that there was a pond 
near the place where he drank the milk, 
and it was suggested that he may have gct 
the water from that pond, and that that 
water was foul. f 

Thesuggestion that the arsenic detected 
by the Chemical Examiner may have been 
in the earth or in the water strikes us as 
being extremely far-fetched, and as being 
no more ihan an extremely remcte possi- 
bility of which no serious account can bs 
taken. As has been mentioned already, 
the deceased in his first statement at ths 
Police Station said that having given him 
the milk ta drink Sarabjit made an excuse 
to disappear and did not re-appear. We 
see no reason to dcubt that, and it isa cir- 
cumstance which can properly be taken 
into account, along with the other evidencs 
and circumstances in the case, in deciding 
the point that is before us. Our conclu- 
sion is that the deceased died as the result 
of drinking milk which contained 
arsenic. 

The last point taken on behalf of ths 
appellant inthis connection was that even 
if itisfound, as we do find, that the de- 
ceased died of drinking milk containing 
arsenic, it is just as possible that the appel- 
lant's wife was the guilty party as that ths 
appellant himself was responsible. Wa 
have considered this point, which at first 
sight is not devoid of plausibility, but we 
think that there is in reality no force in it. 
According to Swami Dayal, it was ths 
appellant who had the lotain his hand, 
and in both his statemenis the deceased 
said that it was Sarabjit who gavehim the 
milk to drink. In his second statement, 
when asked whether Sarabjit’s wife was 
present, he said that she was, but he imme- 
diately added that it was Sarabjit who gave 
him the milk to drink. There is also the 
point on which we have laid stress earlier, 
that afterthe deceased had drunk the milk 
Sarabjit made himself scarce on the pre- 
textof going to ease himself, Taking all 
the circumstances into consideration we 
think that there is no reason to consider 
seriously the suggestion that it was the 


appellant's wife, and not the appellani ' 


himself, who put the arsenic in the milk. 
Lastly, stress was laid on behalfof the 
appellant on the point that the deceased in 
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bcth his}etatements said that there was 
noenmity between him and Sarabjit. As 
to this the Earned Sessions Judge thought 
that Ram Naresh was concealing the fact 
of enmity  Detween him and Sarabjit be- 
cause he wes not prepared to admit that 
there was an intrigue belween him and 
Sarabjit’s wife. This may be correci or 
it may be that Ram Naresh was of opinion 
that Sarabit’s resentment was against his 
wife rather than against him (Ram Naresh), 
and he mar have thought that Sarabyjit’s 
promise to_end him money indicated that 
he did not sear him any grudge. However 
that may be, we are satisfied that Sarabjit 
had in fact reason to entertain hostile fsel- 
ingsagains the deceased. Asregards the 
promised ‘an, it is quite possible that 
Serabjit never seriously intended to Jend 
the deceased any money, and merely used 
the promiseof loan as means of decoying 
the deceased away frcm his own village. 

Theappe_lant, as has been mentioned 
already, sad in his statement before the 
Committing Magistrate (he repeated the 
allegation t=fore the Sessions Judge), that 
on the day m question he was at Bhikapur. 
He did not however, call any evidence in 
support of that suggestion; infact, he called 
no evidence whatsoever in his defence. 

Our coneausion is that there is no reasor- 
able doubt shat the deceased died of arseni- 
cal poisonirg asthe result of drinking the 
milk giver to him by the appellant, and 
that arsenic had been put in that milk by 
the appellant. We therefore think that the 
appellant was correctly convicted by the 
learned Sessions Judge of an offence 
punishable under s. 302, Indian Penal Code, 
and we maniain that conviction. In view 
of the fact, however, that the deceased had 
in our cpizicn certainly been carrying on 
an illicit intrigue with the wife of the 


-appellant, ve think that there is sufficient 


reason for rot imposing the extreme penalty 
and we acccrdingly set aside the sentences of 
death imposed by the learned Sessions 
Judge, and in place of it we substitute 
the sentence of transportation for life. 

N. Sentence altered. 





ALLAHABAD HIGH COURT. 
First Divil Appeal No. 84of 1932 
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NiaMATULLAH, J. 
BENI PRASAD— APPELLANT 
VETSUS 
PHULA MAL MADAN MOHAN LAL 
AND OTHERS— RESPONDENTS 
Provincial Insolvency Act (V of 1920), 3, 3l 
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Protection order, when to be passed—Prerrocs refusal 
of protection—Whether bars subsequen -rotection 


order—Indebtedness, if aground for refusirg protec- 
tion order, 

A previous order refusing protection © an insolv- 
ent isnota barto a protection order beng madeat 
a subsequent stage, lapse of time and ibe fact that 
no misconduct can be attributed to the ins lvent in 
the meantime, are circumstances which rar justify a 
court in granting an order of protection which has 
been previously refused. Section 3), Erovincial 
Insolvency Act, is so worded as toconzez a wide 
discretionary power on the Insolvency Dart. The 
discretion is not to be exercised arbitral; but with 
due regard to the circumstances of each case. 


If a debtor has been adjudged imozvent, has 
placed all hie assets at the disposal of the Tasolvency 
Court without concealing any material f-cts relating 
to his pecuniary position: and has not b en guilty 
of any fraud or dishonesty in relation D Lis credi- 
tors or. his estate, an order of protectom should 
ordinarily be granted. Refusal to gran- >rotection 
in spite of the insolvent having done alih< could be. 

| expected to do, may lead tograve abuees Unless 
some misconduct or wantof good faiti: can be im- 
puted to an insolvent, a protection cdzr should 
not be refused on vague and general -s=umptions. 


F. ©. A. from an order of -b= Dist- 
rict Judge Aligarh, dated Marca _2, 1932. 

Messrs. S. C. Das, P. L. Khastrı end Mela 
Ram, for the Appellant. 

Judgment.—This is an appezl from an 
order passed in insolvency pmeedings. 
The applicant, Beni Prasad, was adjudged 
insolvent on November 29, 1930, He was 
directed to appl- for his dischargs after the 
expiry of a year. He applied within hat time 
for a protection order under s. 31, P-ovincial 
Insolvency Act, on May 2, 1931, Fus his ap- 
plication was rejected. After expiry of one 
year, on November 27,193], he =polied!for 
his discharge. This application was also 
not granted, but he was directel to apply 
for his discharge aftera.the expiry of six 
months. Before the expiry of taas period, 
one of the creditors namely, Sayam Lal 
applied, on February 20, 1932, fc his arrest 
and imprisonment in civiljail anc the ap- 
pellant was arrested and committed so prison! 
On the same date, that is, Februacy 20, 1932, 
he applied for a protection ordes. Theap- 
pelication was dismissed by the lsa-ned Dis- 
trict Judge of Aligarh, The present appeal 
A from his order refusing to gat protec- 

ion 

The order appealed from proceeds on the 
solitary ground that a previous -a>plication 
for protection was dismissed on zy 2,1931, 
and no circumstances have since come into 
existence which can justify a ~rotection 
order. Referring to the prev-ors order 
dated May 2, 1931, I find that pro- 
tection was refused for the fclbwing re- 
asons: 


EBEYI PRASAD V. PHULA MAL. 


. 14610 

“There are heavy debts about which the insolvent 
keeps no accounts, A very large amount of debts is 
said to have been incurred on account of a cocaine 
case. Theamount is saidto be Rs 2,600. Jam not 
prepared to believe that so much was spentin a 
cocaine case. Nor do I believe that he spent so much 
over his illness ashe means to show. I refuse the 
application for protection: order.” 


I do not think a previous order refusing 
protection isa bar to a protection order 
being made ata subsequent stage. Lapse 
of time and the fact that no misconduct can 
be attributed to the insolvent in the mean- 
time are circumstances which may justify a 
court in granting an. order of protection 
which has been previously refused. Section 
31, Provincial Insolvency Act, isso worded 
as to confer a wide discretionary power on 
the Insolvency Court, The discretion. is not 
to be exercised arbitrarily but with 
due regard to the circumstances of each 
case. 

Iam unable to understand the reasons on 
which the order of May 2, 1931, proceeds. 
It has been already quoted, and the only 
thing definite which can be gleaned from 
it is that the appellant was heavily in debt. 
Most insolvents are heavily in debt, No 
order of adjudication is ordinarily passed 
unless the debts of an insolvent exceed the 
value of his assets. This is hardly a ground 
for refusing to pass'a protection order, Some 
reference is also made tothe debt having 
been incurred on account of a cocaine 
case. The Judgedid not positively find 
that it wasso. He merely mentions the 
fact thata “large amount of debt is said 
to have been incurred on account of a 
cocaine case.” In the next sentence he 
discredits this assertion. At the same time 
he disbelieved the insolvent's story that the 
debt had been incurred by him because 
of his illness. The order then winds up by 
a refusal to grant protection. I do not 
think that the order of May 2, 1931, was 
passed on any ground amounting to more 
than some vague prejudice in the mind of 
the learned Judge against the appellant. 
If a debtor has been adjudged insolvent, 
has placed all his assets at the disposal 
of the Insolvency Court without concealing 
any material facts relating to his pecuniary 
position and has not been guilty of any 
fraud or dishonesty in relation to his creditors 
or his estate, an order of protection should 
ordinarily be granted. Refusal to grant 
protection in spite of the insolvent having 
done all he could be expected to do, may 
lead to grave abuses. 


A creditor may feel tempted to apply for 
the arrest of the insolvent, not because he 
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is believed to be in ‘a position to pay but 
to coerce his well-to-do relatives, who may 
feel obliged to satisfy the claim of such 
creditor in the interest of the honour of the 
family. In my opinion, unless some mis- 
conduct or wantof good faith can be im- 
puted to an insolvent, a protection order 
should not be refused on vague and generai 
assumptions. Inthe present case the order 
appealed from does not proceed on any 
ground of its own, but is based solely on 
the view expressed in the order of May 2, 
1931 and onthe absence of anything fur- 
ther having happened since. It should be 
observed thatthe appellant was arrested 
subsequent to the order of refusal of May 2, 
1931. ‘There is nothing tosuggest that he 
hassince been released, There is nosugges- 
tion that beyond his inability to pay he did 
anything to defraud or baffle his creditors 
or attempted to give undue preference to 
one or more of them or concealed his 
assets. No act of dishonesty is even al- 
leged. Inall these circumstances, I hold 
that the lower Court should have passed 
the order of protection prayed for by the ap- 
pellant. Accordingly I allow this appeal, 
set aside the order of the lower Court and 
grant an orderof proteciion from arrest 
and imprisonment in execution of Shyam 
Lal's decree. I refuse to pass a general 
order of protection as the appellant can 
apply for his discharge and if he does so 
all aspects of the case will come under 
review. 
N. Appeal allowed. 


OUDH CHIEF COURT 
Criminal Revision Application No. 52 of 1933 
July 20, 1933 
ALLSOP, J. 
Chaudhri BHAGWANT—AcousED — 
APPLICANT 


VETSUS 
EMPEROR, tugoucH RAM ADHIN— 
CoupLatnant—Opposits Party 

Penal-Code (Act XLV of 1860), s. 199, (Exeeps, 
9,10, s. 590 —Accused refusing to attend panchayat of 
which complainant was member —Stutement in 
explanation of refusal—Allegation that complainant 
had been outcasted —Statement, if fails within Hxceps, 
Gand 10, tos 499. 

Where it was alleged that the accused used the 
following words in respect of the complainant while 
refusing to attenda panchayat of which complain- 
aaotjwas a member : “ biraderi ka mulzim hai. Hugga 
band hai Biradri main khane khana ka qabil nahin 
hai. Utha diya jae” “and the accused was convicted 
of e offence of defamation under s, 509, Penal 
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Held, that the words only meant that the complamant 
had committe1 some offanee against the rules of the 
caste, that hs had been outcasted byapart of the 
caste and tkat he should be outcasted; by the 
rest and thar the allegation was made merely 
to explain the fact that the accused and his followers 
were unable to take part ina panchayatto which 
the complainent was admitted, and that the conduct 
of the accused in making the statement came 
within the meaning ofthe 9thand 10th Exceps. to 
s. 499, Penal Code. [p. 826, col. 1.] 

Cr. R. <A. of the order of the 
Sessions Judge, Lucknow, dated March 6, 
1933. 


Dr. J. N. Misra, for the Applicant. 
Mr. Gaya Prasad Shukla, for the Oppo- 
site Party. 


Judgmenk.—The applicant Bhagwant was ` 
convicted b- a Magistrate of the offence of 
defamation and was sentenced to a fne 
under s. 500. Indian Penal Code. In appzal 
the learned Sessions Judge of Lucknow 
maintained the conviction, although he 
reduced the fine. Bhagwant has now 
come to this court with an application for 
revision of the orde? of the Sessicns 
Judge. fe f 

The parties, that is Bhagwant applicent 
and Ram Adhin the pezson who is said to 
have been defamed, are Gadaryas by 
caste. Ib apoears that the members of this 
caste are divided in Lucknow and its neigh- 
bourhood ino certain groups for each of 
which there is a panchayat presided over 
by Chaudhr. The various groups also 
sometimes meet in a panchayat of tae 
whole caste. There appears to have been 
suco a panciayat at Rampur. The com- 
plaint made {by Ram Adhin was that 
Bhagwant, his uncle Ghanshyam ard 
seven Chaudaris of certain groups who we-e 
at Rampur nade the allegation that Rem 
Adhin had @mmitted some offence against 
the rules of the caste, shat he had been 
outcasted anc that he should be removed 
from the panchayat of the whole caste. In 
the course of proceedings in the Magistrate's 
Court, there was a suggestion that the 
parties shoulc come to terms and to giva 
them an opportunity of deciding tha 
question at Bsue between them a pancha- 
yat was subs2quently held at Mohanla:- 
ganj. As a result of shis panchayat ths 
seven persone other than Bhagwant and 
Ghansham apologized z0 Ram Adhin who 
withdrew the zase against them. The case 
proceeded against Bhagwant and Ghan- 
shayam. Thelatter was acquitted because 
it was found that he was not present at 
Rampur when the offence of defamation is 
alleged to have been committed, Bhag- 
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want a8 I have already stated wes con- 
victed and fined, 

The defence was that the statem=rt made 
by Bhagwant was true and thet he was 
protected because he had made hs state- 
ment in his own interest ard in 
the interest of the persons to whom 
it was communicated. Bhagwant p-oduced 


certain witnesses to prove that -hare was- 


a panchayat at Aishbagh..in Lucknow 
where Ram Adhin was turned out cf caste. 
It was alleged that Ram Adhin. had been 
asked to attend this panchayat Sut had 
failed todoso. It may be mentoned that 
Bhagwant is the Chaudhri of me of the 
panchayats in. Lucknow. : 

The Magistrate found that it ‘was not 
part of Bhagwant’s duty to anacance in 
the panchayat of the whole cast= at Ram- 
pur that Ram Adhin had been oatcasted. 
The Magistrate thought that instead of 
announcing this fact in the open-pcnehayat, 
he should have taken aside ths members 
of his own group and told them that they 
should not participate in the -penchayat, 
if Ram Adhin was allowed to dc so. He 
said thas Bhagwant had not =xercised 
the caution that was necessary-a.'a place 
where people of several cFacdhrahats 
(this is: groups) had collected. . . 

The learned Sessions Judge fund that 
the statement which was a-trcbuted to 
Bhagwant was per se defama.ory and 
that the onus was upon him ic chow that 
he was protecied by one of the exceptions 
to s. 499. He came to the conslusion that 
it was not satisfactorily estaHished that 
there had been a panchayat st Aishbagh 
in the course of which Ram Adhin had 
been outcasted.- He based h3 finding 
partly upon the fact that BLaswant hed 
noi mentioned this matter at tke panchayat 
held at Mohanlalganj and tha’ Sractically 
no questions had been put to Ram Adhin 
in cross-examination in reset of the 
alleged outcasting. It appeacs -hat Bhag- 
want took noreal part in th= Mohanlal- 
ganj panchayat because at the-very com- 
mencement of that panchayat he was 
asked to deposit a sum of ks, 50 which 
he considered was unfair. It 5 not very 
clear how Ram Adhin could have been 
cross-examined in any deteil about the 
Aishbagh panchayat when he was ad- 
mittedly not present at it, There is the 
evidence of witnesses for the -defenée that 
Ram Adhin was in fact cutasted at 
Aishbagh but even if this -fect is not 
strictly .established, it doəs net seem to 
‘me thatitisa matter of very great im- 
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portance. According to the charge, the 
words used by Bhagwant in respect of 
Ram Adhin were: — 

“Biradari ka mulzim hai. Hugga band hat Biradri 
main khana khane ka qabil nahin hat, Utha diya 
jae" l 

The words used in the complaint are:— 

“Biradri ka mulzim hai. Woh panchayat main 
baithne ka aur khana khane ta gabil nahin hat. 
Panchayat se utha diya jae.” 

The learned Sessions Judge has said:— 

“Even if it be held to be a fact that the appellant 
and his followers did ex-communicate Kam Adhin at 
Lucknow, 1 do not consider that the appellant was 
justifed under the Jaw in stating at the Rampur 


panchayat that Ram Adhin was an foutcaste from the 
whole biradri.” 


It seems to have been presumed that the 
words attributed to Bhagwant conveyed 
the impression that Ram Adhin had already 
been outcasted by the whole caste. It 
does not seem to me that they bear this 
construction. I should say that they mean 
that Ram Adhin had committed some 
offence against the rules of the caste, that 
he had been outcasted by a part of the 
caste and that he should be outcasted by 
the remainder. The panchayat at Rampur 
was a panchayat of the whole caste and if 
Ram Adhin had already been outcasted 
by the whole caste it would have been 
superfluous for Bhagwant to have made 
the slatement to all because presumably 
the whole caste would have known what 
had happened. It was staied by the ap- 
plicant in the course of the trial that a 
man called Misri Lal had been outcasted, 
that Ram Adhin had continued to eat and 
drink with him and that consequently Ram 
Adhin had himself been outcasted. When 
Ram Adhin was examined he admitted 
that Misri Lal had been ‘outcasted. He 
also admitted that any person who had 
meals with an outcast would himself be 
outcasted’ and that he had had meals with 
Misri Lal, In these circumstances there 
seems to be no doubt that Ram Adhin had 
admitted at any rate that he was liable to 
excommunication. When he was question- 
ed he said that he had no knowledge that 
he had been ex-communicated at Aishbagh 
or elsewhere. The real fact seems to be 
that Ram Adhin had at onetime belonged 
tothe group controlled by Bhagwant and 
Ghanshayam and that he had separated: 
from it and had taken away a certain 
number of other persons who had become 
his own followers. It does not appear 
from the evidence that Bhagwant or Ghan- 
shayam had any partigular reason for 
making a false allegation against Ram 
Adhin except possibly as a result of thig 
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caste dispute between them. Without 
going into details of the meaning of the 
words which were used, I think that Bhag- 
want's allegatien was merely this, that 
Ram Adhin had done something of which 
he and the members of his particular group 
did not approve, that they themselves 
refused to associate with him and that they 
suggested that the rest of the caste should 
follow them in excommunicating Ram 
Adhin. It is a matter of common know- 
ledge that these panchayats take it upon 
themselves, with the ‘consent of the mem- 
bers of the caste, to exercise some control 
over the social behaviour of the members 
of the caste and that by way of enforcing 
their decisions they have the right to control 
the association of members of the caste with 
other members who have committed acis 
which are contrary to the rules laid down 
by the caste in respect of the social 
behaviour of members of the caste. I 
may quote from the judgment of the High 
Court at Allahabad in the case of Umed 
Singh v. Emperor (1): 

“What is for the public good is a question but 
until I am corrected I should hold that ifa person 
really was outcasted, a statement to the members of 
the brotherhood that he was outcasted was the 
kind of statement contemplated by the expression 
for the public good. So long as caste prevails, 
and it must be remembered that itis sanctified by 
religious and by racial tradition going back for 
centuries and forming one of the fundamenial 
characteristics of social life in India, any attempt to 
minimize, ignore or brush on one side existing 
regulations, existing sanctions or respect for existing 
decisions, must be regarded from the Indian point of 
view as contrary to the public good ” 

It has been urged on behalf of Ram 
Adhin inthis case that it did not neces- 
sarily tollow that he would be subject to 
excommunication by the whole caste even 
ifhe had actually been excommunicated 
by one group. If. these panchayats are to 
control the social behaviour of the mem- 
bers of the caste, it is necessary that there 
should be some sanction for their decisions 
and one of the sanctions they must pos- 
sess is the power to ostracize or excom- 
municate an offending person. In ordzr 
that this power should be exercised, it is 
necessary that the behaviour of the person 
charged with a social offence should be 
brought to the notice of the panchayat. If 
anybody makes a false accusation he may 
doubtless be charged with defamation. 
But if he makes a true allegation, he 
should be protected because, in the cir- 
cumstances, we must presume that tae 
control of the panchayat is beneficial and 

(1) 77 Ind Oas. 183; 21 A LJ 765 at p. 768; 25 Or. 
L J 327; 46 A 64; A I R 1924 All. 299, 
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that contrel cannot be exercised unless the 
conduct of the offender is brought to the 
notice of the panchayat. In this case I do 
not think “hat it can be said that Bhag- 
want did anything more than to bring to 
the notice of the panchayat that Ram Adhin 
had been guilty of a breach .of the rules 
of the castz. An attempt has been made 
to rely upen the fact that Bhagwant when 
questioned by the other members of the 
caste at Eampur refused to disclose the 
nature of the breach. He said that his 
uncle Ghanshayam would explain the 
circumstarces at some other time. It seems 
to me that he was within his rights in tak- 
ing this course. From the evidence it ap- 
pears that he made his allegation merely 
inorder t explain the fact that he and 
his followers were unable to take part in 
a panchagat to which Ram Adhin was 
being admitted. As Ram Adhin does not 
deny that he had been guilty of conduct 
which would justify his excommunication, 
it cannot ke said that Bhagwant had made 
an unjust-fiable allegation which he refus- 
ed to substantiate merely because it was 
unjustifiable. It also seems to me that it 
is not a question of any material impor- 
tance whether Ram Adhin was formally ex- 
communicated at a panchayat at Aishbagh 
or not, Evenif it is true that Bhagwant 
and some of his followers were not prep- 
ated tc heve any further association with 
Ram Adh-n, beczuse Ram Adhin associat- 
ed with M sri Lal, this would be sufficient 
to justify the statement “uska huqqa pani 
band hai.” In my opinion the conduct of 
Bhagwant in making the statement would 
come withm the meaning of exceptions 9 
and 10 of s. 499 of the Indian Penal 
Code. 

It has been urged that the other accused 
when they apologized stated that they had 
been misled by Bhagwant. These persons 
were obviously for some reason desirous 
of coming to terms with Ram Adhin and 
any statement made by them could not 
prejudice “he case against the applicant. 

I hold that the conviction of Bhagwant 
under s. 200, Indian Penal Code, was not 
justified in law. I accordingly set aside 
the conviction and sentence passed upon 
him, If the fine or any portion of it has 
been paic, the amount so paid shall be 
refunded t the applicant. 

N. Conviction set aside, 
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CALCUTTA HIGH:COUR— 
Be Civil Rule No, 1330 (F) of 1982 
May 25, 1933 
. MUKERJI AND GUHA, JJ. 
: UPENDRA NATH DAS 4ND otaras— 
4 -PETITIONERS 
VETSUS 
DAKSHA YANI DEBYA ANDOTHERS— 
; OPPOSITE PARTIRS, «©: 

Civil Procedure.Code (Act V of 1905), O_-KAKKIT 
y. 11—Guardian ad litem—Appointrzn: by trial 
Court—Notice of appeal to guardicn—Fuilure to 
appear—Power of Appellate Court to app=irt: fresh 
guardian—Procedure—Order removing pric.quardian, 
whether necessary— Bengal Tenancy Act, CVilI of 
1885}, s. 148 \h)—Rent uit-Minor cefendant— 


Special procedure for appointment of guardian, 
whether available in appeal or revision 

When a guardian ‘has been appointed = Tespect 
of a minor‘in the rcourt bdlow;and dhat. guardian 
does not appear in the Appellate Cauc‘though 
notice has been served on him, the Aprell te Court 
can appoint a new ‘guardian, In*such eser‘it‘is not 
absolutely necessary to make.a formal vf er: remov- 
ing ‘the previous guardian, though it is - edvisable 
to have a formal order for.removal recorcea -before 
the order appointing a new guardian is made. 

Under-s. 148, cl, (h), ofthe Bengal Tenancy Act, 
the court has a ‘discretion either ta resortto the 
special procedure prescribed there oraotand it is 
quite open tothe court even in a suit: for rent to 
adopt the normal procedure laid dowh imO XXXII 
ofthe Civil Procedure Code. í 5 

The special procedure prescribed in 3.748 (h) is 
not available to any court other than tie trial 
Court orat any stage other than the -act stage, 
Consequently, even in cases in which tae special 
procedure was resorted to in a rentsuit ir the trial 
Court, an appeal or a revision case arsicg out of it 
shouli be dealt with.on the same footingae all-othcr 
appeals and revision cases, 


Mr. Surendra Nath Das Gupa II, for 
the Petitioners. 

Mr. S. C. Basak, for the Crown. 

Order.—Besides the two quesths which 
have been formulated in this reerence, 
another question has ‘arisen apn the 
arguments that we have heard. That 
question is of a general nature and hag 
from time to time been raised. ‘namely, 
whether, when a guardian has been ap- 
pointed in respect:of a minor m any of 
the courts below and that guardian does 
not appear in this.court in a pro@eling in 
connection with which a notice thas been 
served on him, he must be regarded as 
continuing and as a guardian tir whose 
place a fresh guardian cannot or acght not 
to be appointed by this court, or tae view 
that his appointment enures for ha whole 
list. ‘There are decisions which tay down 
that if a guardian has been appinted by 
the court his appointment confinae for all 
purposes of the suit and that so ong as no 
other guardian is appointed, he and 2e alone 
is competent, in case the suit- ends in a 
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decree, to prefer an appeal from that 
decree and is also competent generally tos 
represent the minor in such proceedings as- 
may betaken after the passing of the decree’ 
and in connection with it. This however is - 
so only so long as no other person has been 
appointed guardian in respect of the minor. 
The cases do not lay down that a guardian 
appointed by the court has:an indefeasible 
right to continue for ever. When a gvard- 
ian appointed in any of the courts below 
does not appear in this court, it is not 
possible for this court to ascertain whether 
he isnot appearing because he thinks that 
he would better serve the minor's interest 
by ‘not ‘appearing or because he has not 
been put in possession of finds to enable 
him-to.appeer or for any other cause, And 
ifyin order to safeguard the interests of the 
minor, this court, on the failure of such 
guardian to appear, appoints another 
guardian in this court, namely the Deputy 
Registrar, it hardly lies in the mouth of 
the ‘appellant orthe petitioner, as the case 
may be, to say that such an order cannot 
bemade because it may be that thesaid 
guardian is not appearing for the reason 
that he thinks that by not appearing he 
would better serve the minor’s interest. 
There can be no question that under 
O. XXXII, r. 11, the court may, for sufficient 
reason, remove a guardian. The law does 
mot say what may or may not be a sufficient 
reason for this purpose. We are of opinion 
that it would generally speaking be a 
sufficient ground for the removal of the 
guardian and for the appointment of 
the Deputy Registrar in his place when the 
court finds that such guardian has not put 
in any appearance in this court, so thatthe 
court is not in a position to judge whether 
the minor's interest is being really looked 
after. The only thing that may possibly 
be said is that there should bea formal 
order for removal. Here again, the law 
does not say that a formal order should be 
recorded. An appointment of a fresh 
guardian necessarily means the removal of 
the one previously appointed. But it would 
perhaps be better, where the Deputy Regis- 
trar is to be appointed guardian in cir- 
cumstances stated above, to have a formal 
order for removal recorded before the 
order of appointment is made. 

The questions formulated in the reference 
depend upon the meaning of s. 148, cl. (h), 
Bengal Tenancy Act. That clause lays 
down that notwithstanding anything con 
tained in r. 4, sub-s, (3}, O. XXXII, in 
Sch. I, Civil Procedure -Code of 1908, the 
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court in a suit for rent iscompetent to resort 
to a special procedure. It should be noted 
at the outset that the court has, under the 
wording of this clause, a discretion either 
to resort to this special procedure or not; 
that is to say, it is quite open to the court, 
even in a suit for rent, to adopt the 
normal procedure which is laid down in 
O. XXXII, Sch. I, Civil Procedure Code, 
1908. Under what special circumstances 
the court would be justified in adhering to 
the normal procedure is not a matter which 
we need consider here. But the special 
procedure that is prescribed is a notice in 
a special form, and this form has got to be 
strictly adhered to in order that the result 
contemplated by this clause may be achiev- 
ed. If this special procedure is observed, 
the result will be that the person upon 
whom the notice contemplated by this clause 
is served shall, unless the court otherwise 
directs, be deemed to be the duly appoint- 
ed guardian of the minor defendant ‘for 
all purposes of the suit.” It may be con- 
ceded that the words “for all purposes of 
the suit’ would include proceedings in 
continuation of the ‘suit, namely, pro- 
ceedings in appeal or such other proceed- 
ings as may directly arise out ofthe suit. 
It follows therefore that if such guardian 
prefers an appeal from the decree or 
appears as respondent in an appeal, which 
the plaintiff prefers from it, he continues 
as such guardian. But the question is, 
what is to happen if he does not appear 
inthe Appellate Court, or what is an Appel- 
late Court to do if a minor becomes a res- 
pondent in rent appeal. The argument is 
twofold. It is said in the first place, that 
because the appointment of the natural 
guardian as guardian under s. 148, cl. (A) 
of the Act is “for all purposes of the suit”, 
no other guardian can or should be appoint- 
ed, even if he does not appear. So far as 
this matter is concerned there is no reason 
to treat a rent appealona different footing 
from any other appeal, and the expediency 
of appointing the Deputy Registrar as 
guardian in such circumstances has already 
been explained. It is argued nextly that by 
reason of what has been said in s. 148, cl. (h) 
of the Act, when notice of the appeal is to 
be given, a notice should be given in the 
form prescribed in this clause so that, even 
ifthe guardian does not appear, he will be 
deemed to be the guardian. We are of 
opinion that such an interpretation cannot 
possibly begiven tocl. (h), s. 148, which 
expressly prescribes a procedure which the 
trial Court only can follow upon the express 
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terms of tkat clause. i 

As the guardian appointed by the court 
below has not appeared in answer tothe 
notice served on him by this court he is 
removed and the Deputy Registrar will 
be appoimied such guardian on the peti- 
tioners’ depositing the necessary costs and 
the indemaity bond within three weeks from 
today. As regards the questions raisad in 
the reference, the answers we give are: 
(1). The word “suit” means the suis in 
the suit stage; and the expression “for all 
the purposes of the suit” include appellaté 
stage or stages of the suit. (2). The asual 
notice under the normal procedure has to 
be given to the guardian. Section 148, 
cl. (h), cennot be interpreted as mezning 
that the special - procedure,’ which it pre- 
scribes, i£ available to any court other than 
the trial Court or at any stage other than 
the suit s.age. These two answers would 
show that. in our opinion, even in cases in 
which the special procedure was resorted 
to ina reni suit, an appeal or’ a revision 
case arising out of it should be dealt with 
in this court on the same footing as all 
other app2als and revision cases. 

AL Reference answered. 





_ OUDH CHIEF COURT 
Fires Civil Appeal No. 2 of 1932 
March 6, 1933 
“Raza AND Nanavorty, JJ. 

Tue SHRI MAHALAKSHMI SUGAR 
COR?ORATION Lrp.—PuainviFrF— 
AP?ELLANT 

versus 
Sardar JASJIT SINGH —DEFENDANT— 
RESPONDENT 

Limitaticn Act (IX of 1908), Sch. I, Art 119~ 
Companies Act (VIL of 1918), 3. 88, Table A, At, 28— 
Forfeiture of share after calls have becom2 time- 
barred—Siat for money due in respect of fcrfeited 
shares —Maintainability — Limitation — Construction 
of Articles. 

Where azompany forfeited the shares of a.member 
more than three years after the calls on the shares 
had becom payable and instituted a suit against 
‘the member for the money payable in respec: of the 
forfeited shares : 

Held, that the forfeiture of the shares cculd not 
Tevive claims to share money which had become 
‘barred uncer Art. 112 of the Limitation Ac at the 
time of forfeiture, and the suit was not mnintain- 
able. [p. £27, col. 1.4 : 

Held, further that the clause in the articles of 
associatioc that a person whose shares have been 
forfeited saall be liable to pay .all .calls-and other 
moneys “cwing upon of in respect of such :shħares at 
‘the time ož the forfeiture” only referred to moneys 
-which wer lagally recoverable at -the ‘time of for- 
feiture anc -did not include time-barred claims, [p. 
827, col. 2, p. 828, col, 1.) 4 
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A suit by the liquidators of a company rhich is 
being wound up to enforce the liability cf members 
as contributories stands 
Habib Rawji v. Standard Aluminium ard Brass 
Works Lid. (1), Manek Lall Mansulhba: v. Euryapur 
Mills Co. Ltd. 2), Jagannath Prasad v. U. >. Flour 
and Oul Mills Co. Ltd. (3), Parayan Prasad v. Gaya 
Bank and Trades Association Ltd, (4) ane In the 
matter of Dehradun Mussoorie Electric Tramvay Co, 
Ltd. (5), distinguished. 

F.C. A. against the order of ths Sub- 
Judge, Kheri, dated September 21, 131. 

Mr. Akhtar Husain, for the Appe_tant. 

Messrs. Radha Krishna, S. N. Srivastava 
and Sarawati Prasad, for the Respordent. 

Judgment.—This is a plaintiff's appeal 
from a judgment and decree of the learn- 
ed Subordinate Judge of Kheri, dete Sep- 
tember 21, 1931, dismissing the plsintiff's 
suit with costs. 

The facts out of which this appeal arises 
are briefly as follows : — 

The plaintiff corporation, Shri Méhalak- 
shmi Sugar Corporation Limited, Lakhim- 
pur, is a joint stock company reg stered 
under s. 17 of:Act VII of 1913. with 
its head office at Lakhimpur. Ib hes sued 
the defendant, Sardar Jasjit Singh, tarough 
its late managing agent, Lala Ear Xishun 
Lal. The defendant, Sardar Jasjit Singh 
agreed to purchase one hundred shsres in 
the plaintiff corporation each valaed at 
Rs. 100, on September 30, 1922, end on 
October 28, 1922, Rs. 1,000 were deposited 
by him by means of a cheque in respect 
of 100 shares, and on November 16 1922, 
one hundred shares were entersd =m the 
register of the company in the name of 
the defendant, Sardar Jasjit Sings, and 
from that date the defendant became a 
share-holder in the plaintiff company. The 
plaintiff corporation later on demanded the 
remaining sum of Rs. 9,000, which was the 
balance of the price due in respeci of the 
said hundred shares, but the defendart paid 
nothing. Under Art. 30 ofthe artices of 
association, tbe plaintiff company alleges 
that itis entitled to get interesi at 9 per 
cent. per annum from the date of esch of 
the five ‘ calls’ to August 8, 1929, tke date of 
forfeiture of the said shares. On Jane 8, 
1929, the plaintiff corporation gave notice 
to the defendant in respect of confiscation 
of his shares under Art. 34, of the wWemo- 
randum of Association, stating therein that 
if the defendant did not pay within 1E days 
the remaining amount due from hin: with 
interest to the plaintiff company at Lékhim- 
pur, his shares would be forfeitec, and 
accordingly on August 8, 1929, the pLintiff 
corporation confiscated the shares of tae de- 
fendant, and a notice to that effec was 
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given to the defendant. The plaintiff com- 
pany alleges that Rs. 4,050 are due to it 
by way of interest at 9 per cent. per annum 
from the date of each of the five ‘ calls’ up 
to August 8, 1929, the date of forfeiture of 
the said shares, together with the balance 
of Rs. 9,000 which makes the total of 
Rs. 13,050, on which interest from August 8, 
1929, to the date of suit comes to Rs. 1,574, 
In this way the plaintiff claims a decree 
against the defendant for a sum of 
Rs. 14,624. 

The facts set forth above are practically 
admitted by the defendant. Upon the 
pleas raised by the defendant, the following 
issues were framed by the learned Subordi- 
nate Judge :— 

1, Is theclaim in respect of the calls and the 
allotment money within limitation ? 

2. Has the plaintiff afresh cause of action from 
the date of the alleged ferfeiture of the shares ? 

Has the plaintiff no right to forfeit the shares? 

4 Is the stipulation as to forfeiture of shares as 
also for realisation of the full amount of the shares 
with interest penal ? If so, its effect ? 

5. How does the fact that the plaintiff took no 
steps to enforce his claim by sale of the shares affect 
the present suit ? 

6. Is the plaintiff entitled to any and what rate 
of interest ? 

7. Is the plaintiff entitled to sue in respect of the 
money due under Art. 39 of the Articles of Agsocia- 
tion in spite of his having allowed the period of limi- 
tation to expire as alleged ? 

8 Was there any valid forfeiture of the defend- 
ant’s shares ? 

9 Is the defendant not liable for the reasons 
given in para. 2 of his written statement ? 

10. To what amount, if any, and on what terms 
is the plaintiff entitled ? 


The learned Subordinate Judge decided 
Issues Nos. 1, 2,4 and 7 in the negative. 
He decided Issues Nos. 3 and 8 in favour 
of the plaintiff. His finding on Issue No. 5 
was thatthe fact that the plaintiff took no 
steps to enforce his claim by sale of the 
shares did not affect the present suit. His 
finding on the 6th isssue was that the plaint- 
iff was entitled to interest at 9 per cent. per 
annum. His finding on Issue No. 9 was 
against the defendant. On Issue No. 10, he 
held that the plaintiff was not entitled to 
any relief, and so he dismissed the suit with 
costs. 

The plaintiff has, therefore, filed the pre- 
sent appeal in which he challenges the find- 
ings of the lower Court on Issues Nos. 1, 2 
and 7. The defendant's learned Counsel, 
in the course of his arguments, has also 
challenged the finding of the lower Court on 
Issue No. 8. f 

The plaintiff’s learned Counsel, Mr. Kamta 
Prasad, in the trial Court stated that the 
dates on which the five ‘calls’ which the 
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defendant failed to pay were as follows :— 

1. Rs. 1,500 due on November 26, 1922, 
in respect of 15% allotment money. 

2, Rs. 2,500 due on March 6, 1923, on 
account of 25%, first call. 

3. Rs. 1,000 due on July 15, 1924, on 
account of 10% second call. 

4. Rs. 2,000, due on December 16, 1924, 
on account of 20%, third call, 

5. Rs. 2,000, due on March 16, 1925, on 
account of 20%, final call. 

Rs. 9.000. 

Thus it is clear from the statement of 
the plaintiff's own Counsel that the for- 
feiture of the shares on August 8, 1929, 
happened three years beyond the dates 
when the respective calls set forth above 
became due. In other words, the forfeiture 
of the defendant's shares took place whan 
a suit by the plaintiff company for recovery 
of ‘call’ money had become time-barrad 
under Art. 112, Sch. I of the Indian Limi- 
tation Act. Article 112 of the Indian 
Limitation Act lays down that the period 
of limitation for a suit for recovery of‘ call’ 
money by a company registered under any 
Statute or Act is three years from the date 
when the call is payable. The dates on 
which the calls became payable have been 
set forth above inthe words of the plaint- 
iff's own Counsel, and on the date of the 
forfeiture of the shares of the defendant, the 
plaintiff's suit for recovery of any one of 
these sums due as ‘call money’ frem the 
defendant had become time-barred on the 
plaintiff's own showing. 

It is, however, contended by the learned 
Counsel on behalf of the plaintiff-appellant 
that the liability of the defendant to ray 
all sums of money due to the plaintiff con- 
tinued as long as his name remained as a 
share-holder in the register of the ccm- 
pany, and it was contended that Art. 33, 
read with Art. 43, of the articles of associa- 
tion of the plaintiff corporation clearly sets 
forth that the liability of a share-holder 
continues as long as his name is on the 
register of the company, and reliance was 
also placed ons. 38 of the Indian Ccm- 
panies Act (Act VII of 1913). It was 
further argued on behalf of the plairtiff 
company that the fact that the defendant’s 
name continued to appear in the register 
of the company showed thatthe directors 
of the company had condoned the non-pay- 
ment of the ‘call money” by the defend- 
ant within limitation and had extended the 
period for the payment of the money cue, 
irrespective “ol the period of limitation pre- 
scribed for bringing a suit for recovery of 
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call money under Art. 112 of the Indian 
Limitation Act. Reliance was also 
placed upon a ruling of their Lord- 
ships of the Bombay High Court re- 
ported in Habib Rawji v. Standard Alu- 
minium and Brass Works Ltd. (1), in 
which it -vas held that although on the 
forfeiture of the shares the defendant had 
csased to be a member of the company 
and liable in that case to be sued for past 
calls, the foundation of the suit was the 
special coctract contained in Art. 32 of the 
articles of association under which a fresh 
liability was created to pay all calls and other 
money ouing in respect of the shares at 
the time 07 forfeiture, and inasmuch as the 
cause of ection thereon had not arisen till 
the forfeitare, the suit was not barred, 

We regret we are unable to accept the 
contentions advanced on behalf of the 
plaintiff campany by their learned Counsel, 
Mr. Akhter Husain. In the case cited and 
relied upc by the learned Counsel for the 
plaintiff, & was held by the learned trial 
Judge (Kemp, J.) that the suit was not 
barred by limitation for on the date when 
the shares were forfeited (August 3, 1921), 
the claim for allotment money and calls 
was not barred. Inthe present case, it is 
admitted oy the plaintiff's learned Counsel 
himself taat on the data when the shares 
were forfeited by ths plaintiff company on 
August 8, 1929, the plaintiff company’s 
claim for allotment money and call money 
had become clearly time-barred. The 
ruling re] ed upon by the learned Counsel 
Zor the plaintiff does not, therefore, help 
him in the present suit. The phrase “owing 
upon or in respect of such shares at the 
time of the forfeiture” which occurs in 
Art, 39 of the articles of association, clearly 
refers to such sums of money as are 
legally cue to and legally recoverable 
by, the plaintiff company from the share- 
holder. The same interpretation was 
put by -heir Lordships of the Bombay 
High Coari in the ruling cited above in 
respect of Art. 32 of the articles of associa- 
tion of the Standard Aluminium and Brass 
Works Ltd. The words “owing upon or in 
respect cf such shares” were held to mean 
moneys presently payable by the share- 
holder and legally due to the plaintiff com- 
pany at -he time ot forfeiture. To accept 
the contention of tae learned Counsel for 
the plaintiff would lead to most absurd 
results, as pointed out by the learned 
Subordirate Judge, and would practically 


(1) 88 Ind. Gas. 96; 49 B 715; 27 Bom. L R 574; A 
IR 1925 Bom. 321, 
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brogate the rule of limitation prescribed 

under Art, 112 of the Indian Limitetbn Act. 
It is clear that the forfeiture of the shares 
of the defendant by the plaintiff company 
cannot revive debts which had bec: re time- 
barred. Article 39 of the articleco- asso- 
ciation of the plaintiff company merly has 
the effect of keeping alive the claim of the 
plaintiff against the quondam shereholder 
whose shares have been forfeited im espect 
of moneys legally recoverable at. tre time 
of forfeiture. The learned Counsel Zor the 
piaintifi-appellant has also reliec upon a 
ruling of the Bombay High Court reported 
in Manek Lall Mansukhbai v. suryapur 
Mills Co. Lid. (2). In this case tae ruling 
reported in Habib Rawji v. Sandal Alu- 
minium and Brass Works Ltd. (©), was 
followed. This, however, was a swt filed 
by the liquidators of a company whith had 
gone into liquidation, and s. 156 of the 
Indian Companies Act clearly laye down 
thet in the event of a compary being 
wound up, every present and past member 
shall be liable to contribute to the assets 
of the company to an amount sufffsiant for 
payment of its debts and liabilti-s and 
the costs, charges and expenses >f the 
winding up, and in such a case even the 
time-barred debts due from a share holder 
can be recovered by the liquidasor. In 
Jagannath Prasad v. U. P. Flou- cnd Oil 
Mills Company Limited (3), Mr Justice 
Piggot and Mr. Justice Walsh made the 
following pronouncement :— 


“A question of principle has been raised sprarently 
for the first time in this court, namely ~s to whs- 
ther an unpaid call, due from a share-Inicer of a 
company, which has become statute-bar-e_ under 
Art. 112 of the Limitation Act, and has. tlerefore 
ceased to be recoverable debt by the company, may 
yet be recovered if at any date subseqr=ns to its 
having become time-barred the company i= wound 
Wi evreecesceecereenceeces It is a statutory rigat of the 
creditors of a company to enforce agains the con- 
tributories of an insolvent company tbrocgh the 
court the obligation which the share-ho~ders took 
upon themselves when they originally u-scribed 
in the event of insolvency subsequently sycrtaking 
the company.” 

Thus the position of a liguideta of a 
company which has been wound up is 
different from a company which is & going 
concern and is solvent. The ruing of 
the Bombay High Court reported in Vanek 
Lall Mansukhbai v. Suryapur Kids Co., 
Ltd. (2), has, therefore, no applicanjity to 
the facts of the present case. 

Similarly, in Parayan Prasad ~. Gaya 


(2) 110 Ind. Oas. 33; 52 B 477; 30 Bom. Z 7 
ATR 1928 Bom. 252 om, aR 519; 


(3) 35 Ind Cas. 159; 38 A 347; 14 A LJ 239 
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Bank and Trades Association Ltd. (4), ib 
was held by their Lordships of the Patna 
High Court that the fact that the company 
could not realise the call money by reason 
of lapse of time was no answer to the claim 
made by ‘the liquidator. In this case the 
rulings of the Bombay and Allahabad High 
Courts cited above were approved of and 
followed. 

So too Inthe matter of Dehradun Mus- 
soorie Electric Tramway Company Limited, 
(5), it was held by a learned Judge of the 
Allahabad High Court that liquidation 
gave the official liquidators a cause of 
action which the company may not by 
itself have possessed, and it was further 
held that the member of a company in 
liquidation was liable in respect of unpaid 
calls even though as against the company 
the realisation of such calls would have 
become barred by limitation. 

The plaintiff company cannot in the pre- 
sent suit claim the rights and privileges 
which the liquidator of a company which 
is being wound up has against the share- 
holders past and present of that company. 
In the present suit on the date of forfeiture, 
the demands which the plaintiff company 
had against the defendant were time- 
barred. We, therefore, have no hesitation 
in agreeing with the learned Subordinate 
Judge that the plaintiff's suit was clearly 
time-barred and we uphold the findings of 
the learned Subordinate Judgeon Issues 
Nos. 1,2 and 7 which he decided against the 
plaintiff company. 

In view of the fact that we have upheld 
the findings ofthe lower Court on Issues 
Nos. 1, 2 and 7, it seems unnecessary to 
discuss the correctness of the finding of 
Issue No. 8, although the learned Counsel 
for the defendant has pointed to various 
facts which go to throw doubt as to the 
validity of the order of forfeiture. We, 
however, think it unnecessary to discuss 
this matter at length, seeing that the 
plaintiffs suit fails on the plea of limita- 
tion. For the reasons given above, we 
uphold the judgment and decree of the 
lower Court and dismiss the appeal with 
costs. 


N. Appeal dismissed. 
(4) 130 Ind Oas. 53t; 10 Pat 249:A I R 1931 Pat. 
44: Ind. Rul (1931) Pat 182; 12 P L T 215. 

(5) 113 Ind. Gas 91; 50 A 476; 26 A L J 256, AIR 
1928 All. 272, 
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_ LAHORE HIGH COURT 
First Civil Appeal No. 2440 of 1927 
April 4, 1933 
Harrison AND ADDISON, JJ. 
HAZARA—PLAINTIFF— APPELLANT 
versus 
DINA AND OTHERS —DEFENDANTS— 
RESPONDENTS 

Hindu Law—Alienation — Suit to set aside alien1- 
tion after lapse of many years—Vendee, if can 26 
expected to give strict proof of necessity. 

Where four brothers sold some ancestral proper-y 
in 1912 to a person who lived in a town awey 
from the vendor's village, and after his death his 
sons were constantly moving about being -n 
service and a son of one of the brothers instituted’ 
a suit in 1926 challenging the alienation: 

Held, that the circumstances pointed strong y 
to the conclusion that the alienation was fer 
necessity. 

Generally, after the lapse of a number of yea-s 
a vendee cannot be expected to produce strit 
proof of necessity of alienation. 


F. C. A. from decree of the Senior Sub- 
Judge, Gurdaspur, dated Mach 31, 1927. 

Messrs. Nawal Kishore and S. L. Puri, 
for the Appellant. 


Lala Badri Das, R.B., and Mr. Achhru 
Ram, for the Respondents. 





Judgment.—The following pedigres 
table is necessary : 
NA 
Nathu 
| | 
| | | 
Palo Hakumat Hakam Mula 
deceased Singh Singh defendant 
| defendant died No. 3. 
Dina defend- No.2 sonless. | 
ant No.1, | 
| | | 
Hazara Taro Soni Charan 
plaintiff. defend- defend-- minor 
ant No.4. ant No.5. defend- 
ant No, & 


The four sons of Nathu sold 820 kana-s 
8 marlas of land on March 28, 1912; to 
the late Ghulam Farid Khan of Batala 
who is now represented by his sons, 
defendants Nos. 7 and 8. This suit has 
been instituted by Hazara, son of Hakumat 
Singh alone and he asks fora declaration 
that the sale being without consideration 
and necessity should not affect his revers- 
ionary rights when -succession opens out 
to him. The principal pleas taken wers 
that the suit was barred by time and that 
the sale. was for consideration and neces- 
sity. The trial Judge held that the su 
was barred by time though instituted juss 
before Hazara, plaintiff, reached the ags 
of 21. He also held that the sale was for 
consideration and necessity. The suit waa 
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accordingly dismissed and the plaintiffs 
has appeaed. It is doubtful whether it 
can be held that the suit is barred by 
time, but it is unnecessary to go into this 
question as we are of opinion that the 
suit was >roperly dismissed on the merits. 
It is not cisputed that there was full con- 
sideration for the sale. The sum of 
Rs. 10,932 8-0 forming the consideration 
of the sale was made up as follows: 


Due to pre-ious mortgagees Rs. 3,722-0-0 
On account f a promissory note of 

March 26, 1912 “on 40-0-0 
On account Ta promissory note of 

March 2¢, 1912 sae Tae; 235-0-0 
Cash paid before the Sub-Registrar ,,  2,375-0-0 
Left with the vendee who executed 

a promissory note for the 

amount ase 4 560-8-0 


This. latter sum was’ completely | 
paid by September 23, 1912 


It was admitted in the trial Court that 
there waes necessity for the sum of 
Rs. 3,722, due to the previous mortgagees. 
The mortgaged land was about 400 kanals. 
The seconl and third items were held 
by the trial Judge to have been advanced 
for the ccst of conveyance. This appears 
to be the case and taey were also properly 
allowed. As regards the balance of 
Rs. 6,935-£-0 there is not much evidence 
to the effest that specific debts were repaid 
by means of the sum advanced, but there 
is considerable evidence pointing clearly 
to the corclusion that this family was 
heavily in debt and required the money 
to pay its debts. It isa general principle 
that after the lapse of a period of years a 
vendee cannot be expected to produce 
strict proc of necessity. The vendee in 
the presen- case belonged to the town of 
Batala at some distance from the village 
or the plaintiff's family with which he had 
no connection. Heis dead. Histwo sons 
who represent him are in service moving 
about the Funjab. It would thus be nearly 
impossible for them now to be able to 
collect evidence from the village of the 
plaintiff ae to the different items forming 
the necessby for the cash advanced. On 
the other Sand, the general circumstances 
indicate that the transaction was a bona 
fide one which must have been entered 
into for recessity. The family of the 
vendors was a large one. The plaintiff's 
father hac twelve children though only 
four survived. The land is inferior in 
quality. The family commenced to mort- 
gage their land in the year 1883. There 
is some evidence, not of very good quality, 
to the effec: that Palo, was a bad character 
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but there is no evidence that “he other 
three brothers were bad characters.. Some 
of the mortgages go back to Fhħa, the 
great-grand father of the plaintif, against 
whom nothing has been alleged. kumat 
Singh, the father of the plaintiff, admitted 
that at the time of the alienatioa he and 
his brothers had debts to pay, ch-ugh he 
added that they were not heavy. Je did 
not state the exact amount. H> further 
admitted that even now thers was a 
decree for Rs. 2,000 standing against the 
family and that in that suit they sleaded 
for instalments on account of povsry. He 
also admitted that the family -ves able 
to obtain two instalments in a decree 
passed against it for the smal sum of 
Rs 100. It has thus been satsfactorily 
proved that the family has been heavily 
in debt since 1883 and still ic It was 
also admitted by the plaintiff's Ataer that 
they had to pay off certain deb-sin 1912 
though he did not state their am outs. 

Again, the sale was by all foar sons of 
Nathu. This in itself is a strocg indica- 
tion of bona fides as held by a Division 
Bench in Raghbir Das v. Munshi 1. That 
ruling lays down that this cirsimstance 
goes to prove that the four brctkers did 
not join to injure their own oar their 
reversioners’ interest and indisases that 
they required the money to pay their 
debts. Another very important circum- 
stance inthis connection is thatTana, son 
of Palo, Soni, son of Mula, and Taru, son 
‘of Hakumat Singh and brother of the 
plaintiff, have not instituted a svit to set 
aside the alienation in question within the 
period of limitation allowed to tLem. The 
only other descendant, namely, Cheran, son 
of Mula, was born after the -aMenation 
in question. The suit was bought by 
the plaintiff within a month or sa of the 
expiry of the period of limitatior allowed 
to him when his brother and ccudins were 
already debarred from suing. ‘his points 
strongly to the conclusion that -hs family 
considered that the alienation -was for 
necessity. For the reasons given there is 
sufficient evidence of necessity in the 
present case and the appeal must be 
dismissed. The contesting reszondents 
will get half their costs of the appeal, 

N. Appeal cissnissed. 
(1) 46 Ind Oas 511; 27 P W R 1918, 
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OUDH CHIEF COURT 
Second Civil Appeal No. 356 of 1931 
February 13, 1933 
Raza AND SMITH, JJ. 
AHMAD KHAN AND ANOTHER — 

DEFENDANTS—A PPLICANTS 


versus 
ABDUR RAHMAN KHAN— 
Prarntirr—Opposirs Parry 

Civil Procedure Code (Act V of 1908), O, XLVIT, 
r. I—Review— Fresh decumentary evidence~When 
can be admitted. 

Fresh documentary evidence cannot be admitted 
in review, unless and until it is shown that the 
evidence in question could not be produced at the 
trial for the reasons given in O. XLVII, r. 1, Sch. 
I of the Code of Oivil Procedure. Where no new 
and important matter or evidence has been dis- 
covered, which after the exercise of due di'igence, 
Was not within the knowledge of the applicant for 
review, or could not be produced by him at the tims 
when the decree was passed, fresh documentary evi- 
dence should not be admitted. 

Application for review of a judgment 
of. the Chief Court, dated December 7, 
1932. 

Messrs. Ali Zaheer and Ghulam Imam, 
for the Applicants. . 

Judginent.—This is an application for 
review of our judgment ina case decided 
on December 7, 1932. The applicants want 
that some fresh documentary evidence 
might be admitted in this case, and then 
the judgment should be reconsidered in 
the light of that evidence. Wehave heard 
the applicants’ learned Counsel. In our 
opinion there is no substance in this 
application. Fresh docurnentary evidence 
cannot be admitted in review, unless and 
until it is shown that the evidence in 
question could not be produced at the trial 
for the reasons given in O. XLVII, r. 1, 
Sch. I of the Code of Civil Procedure. This 
is. not a case in which any new and import- 
ant matter or evidence has been discovered, 
which, after the exercise of due diligence, 
was not within the knowledge of the 
applicants, or could not be produced by 
them at the time when the decree was 
passed. In the circumstances, we do not 
feel that we shall be justified in admitting 
the fresh documentary evidence which is 


‘set forth in this application for review. 


The application, therefore, fails and 
must be rejected. Hence we reject this 
application. 


N, Application rejected. 


1533 


ALLAHABAD HIGH COURT 
Criminal Reference No. 639 of 1932 
December 9, 1932 
BENNET, J. 

EMPEROR— PROSECUTOR 
VETSUS 
SUNDAR— 

Criminal Procedure Code (Act V of 18981), ss. 109 
119, 489—Order of discharge under s. 119— Refere- 
nee to High Court to set aside order—Mere con- 


flict of opinion on value of evidence—Interference 
—Whether justifiable. 

Where a District Magistrate made a reference to 
the High Court recommending that an order of a 
Magistrate passed under s. 119, Criminal Procedure 
Code, discharging an accused person who had been 
ordered to show cause why security should not 
be taken from him under s, 109, on the ground 
that while the trying Magistrate did not believe 
certain witnesses he believed them: : 

Held, that there was a mere conflict of opinion 
on the value of evidence and that thera was no 
ground for interference on the revisional side. In 
such cases the court would not go into the merits of 
the cass unless there was something to show that 
there was a material departure from the legal 
principles according to which the case ought to 
have been dealt with; orifit were asked to go into 
the facts it would only do so if something were shown 
which particularly indicated that it was desirable to 
enter into those facts. Emperor v. Ram Lal (1), 
followed 


Cr. Ref. made by the District Magistrate 
Etawah, dated April 11, 1932. 

The Assistant Government Advocate, for 
the Crown. 

Judgment.— This is a reference by the 
learned District Magistrate of Aligarh 
recommending that this court should set 
aside an order of a Magistrate passed 
under s. 119, Criminal Procedure Code, 
discharging an accused person who had 
been ordered to show cause why security 
should not be taken from him under s. 109, 
Criminal Procedure Code. The law on 
the subject is laid down in Emperor v. 
Ram Lal (1), where a Bench of the court 
held that such a case could come before 
this court on its revisional side, but that 
this court would not go into the merits 
of the case unless there was something to 
show that there has been a material de- 
parture from the legal principles according 
to which the case ought to have been dealt 
with, or if itis asked togointo the facts it 
will only do so if something is shown 
which particularly indicates that it is 
desirable to enter into those facts. In the 
present case some prosecution witnesses 
told a story to the effect that the accused 
was chased at night and that he hid 
behind a wall and that hehad an instru- 
ment of burglary with him. The trying 


(1) 116 Ind Oaa 25; (1929) A LJ 361; A I R1929 
All, 273; 30 Or L J 562; 51 A, 663. 
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Magistrate ‘did not believe those state- 
ments. Ths District Magistrate states that 
he does tslieve them. This is a mere 
conflict of opinion on thevalue of evidence 
and itis mot a matter which comes wishin 
the principle laid down by the ruing 
quoted. It is not shown that there has 
been an7 departure from ləgal 
principles or that there is any special 
reason whr this court should enter into 
the facts. Accordingly I refuse this refere- 
nce and direct that ihe papers be returned 
to the District Magistrate. 


NA Reference rejected. 


CALSUTTA HIGH COURT 
Civi Appeal No. 2838 of 1930 
April 5, 1933 
Goa AND Bartuey, JJ. 
HARENDRA NATH CHAUDHURY— 
Derrnpant No. 2—AppPELLANT 
VETSUS 
DWIJENDRA NATH BANERBJ1 
A D OTHERS —RESPONDENTS 

Bengal Terancy ActiVIII of 1885), 8 
Procedure Cole (Act Vof 1908, 0O. XXII, T. 4, 
0. XLI,rr 4.33—Suit for  correctionof entrizs in 
Record of Richts—All landlords, whether necessary 
parties—Deatl of some landlords on appeal—Whole 
appeal, whether abates—O, XLI, rr, and 88, appli- 
cability of. 

In view of she nature ofthe ralief sought 
suit under s. 103, Bengal Tenancy Act, the 
body oflandlcrds against whom the relief is sought 
are necessary parties to the suit and to an appeal 
arising out of the suit; and, if the appeal part ally 
abates by tke death of one'of the landlords, it 
can no longer be held to be competent. Order <LI, 
r. 4, Civil Prccedure Coda, is not applicable to a 
case of this rature nor can the provisions of 
O. XLT, r. 33, be invoked in aid of one of the de- 
fendants-appe lants. 


Appeal against the decree of the Spesial 
Judge, 24-Parganas, dated June 4, 1930, 

Mr. Surerdra Nath Basu (Sr.), for the Ap- 
pellant. 

Messrs. Hira Lal Chakravarty, Anilendra 
Nath Roy Choudhury, and Prem Ranian 
Rai ChoudFury for the Respondents. 

Judgment.—This is an appeal by de- 
fendant Nc. 2 (one of the several co-skar- 
er-landlords of a tenancy), in asuit under 
s. 106, Bengal Tenancy Act instituted by the 
tenants-plaintiffs, for correction of entzies 
in the finally published Record of Rights. 
The Assistant Settlement Officer who tried 
the suit directed the correction of entzies 
as mentionad in his judgment; and the de- 
cision of the Assistant Settlement Officer 
was affirmel by the learned Special J udge 
of the 24-Perganas, on appeal, The appeal 


106 —Civil 


in a 
ertire 
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before ‘the Special Judge preferrd by the 
appellant in this court was dismissed on 
the ground that it was time-barred in 
respect of respondent No. 7, and that 
rent could not be altered in th» absence 
of some of the co-sharer landlo-ds. The 
learned Judge inthe court below has held 
that the appeal before him had abated so 
far as respondent No. 7, one of ths co-shar- 
er-landlords, was concerned owing tothe 
non-substitution of the heirs of that res- 
pondent within the time allowec by law. 

Respondent No. 7 was made a party to 
the appeal before the court below ; it has 
however been contended before us. that 
the said respondent was not a necessary 
party to the appeal, and that im view of 
the provisions contained in O. XLI, r. 4 
and r. 33, Civil Procedure Code, relief could 
be’ granted to all the defendarts in the 
suit on an appeal preferred by one only 
of the defendants, and that the non-sub- 
stitution of the heirs of one of the defend- 
ants-respondents in time was therefore 
wholly immaterial. The proposition sought 
to be substantiated, so far as ils applica- 
bility to proceedings under s. 105, Bengal 
Tenancy Act, is concerned, is against the 
authority of decisions of this cour- of which 
the decision in the case of Maimuddin 
Biswasv. Maniruddin Laskar (1),1s typical. 


As has been held in Naimuddin Beswas' case. 


(1), with the principle followed in which 
we are in entire agreement, O. XLI, r. 4, 
Civil Procedure Code, has no possible ap- 
plication to a case like the present, where 
the tenants bya suit under s. 106, Bengal 
Tenancy Act, prayed for correction of en- 
tries in the Record of Rights which the 
landlords, defendants in the suit, wanted 
to maintain; and the provisions contained 
in the Code of Civil Procedure gave no 
power to the court to vary or reverse a 
decree in favour of a person who was dead, 
and whose legal representatives had not 
been brought on the record. Furthermore 
it could not be denied that in v ew of the 
nature of the relief sought in. the suit 
under s. 106, Bengal Tenancy Act, the en- 
tire body of landlords against whom re- 
lief was sought were necessary parties to 
the suit and to an appeal arismg out of 
the suit; and after the partial sbatement 
of the appeal, the appeal coulc no long- 
er be held to be competent, In that view 
of the matter, the provisions cctained in 
O. XLI, r. 33, Civil Procedure Code, could 
not be invoked in aid of one of the defend- 

(1) 107 Ind. Oas. 726; A I R- 1928 Oax 184; 47.0 L 
J_82; 32 OW N 299, 
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ants-appellants. It is hardly necessary to 
point out the diffculty and anomaly that 
might arise from allowing an appeal aris- 
ing out of proceedings for correction of en- 
tries in a finally published Record of Rights 
in which the entire body of landlords and 
tenants were not represented In our judg- 
ment therefore the dismissal of the appeal 
by the court below was fully justified, and 
we see no reason to interfere with the de- 
cision arrived at by that court. 

It may be mentioned that on the find- 
ings arrived at by the learned Special 
Judge in the case before us, regard being 
had to the materials placed before the 
court, which, on the face of the judgment 
of the courts below go to support the case 
for the tenants, by whom the suit under 
the section of the Bengal Tenancy Act 
was instituted, and regard being also had to 
the very inconclusive nature of the decision 
arrived at by the learned Special Judge 
in his judgment, we are inclined to hold 
that no case was made out Lefore the Court 
of Appeal below for en interference with 
the decision arrived at by the primary 
Court on the merits of the case. On the 
facts stated in the judgment of the learn- 
ed Special Judge, we are in a position to 
express the opinion that the decision of 
the Assistant Settlement Officer in favour 
of the tenants-plaintiffs in the suit, was 
correct, d 

The appeal fails on the ground stated 
by the learned Special Judge, as also for 
the reason that the findings arrived at by 
the Court of Appeal below on the merits of 
the case do not justify a reversal of the 
decision arrived at by the Assistant Set- 
tlement Officer. In the result the appeal is: 
dismissed with costs to the plaintiffs-respon- 
dents. 

N. Appeal dismissed, 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 248 of 1932 
April 27, 1933 
NIAMATOLLAH AND RAORHPAL SINGH, JJ. 
SAHU DURGA SARAN—Arpuicant 
versus 
BENI PERSHAD AnD ANOTHER — 
OPPOSITE PARTIES 

Provincial Insolvency Act (V of 1920), s. 52— 
Scope of— Receiver not appointed till after sale— 
Court executing decree, if can act under s. 52. 

Under s. 52, Provincial Insolvency Act the court 
executing the'decree is to deliver possession to the 
Receiver and to no one else. Where there is no 
Receiver in existence-till after the sale in execution, 
te oaet executing the decree should not act under 
B, 06, < 





1933 : 


F. ©. A, from the decision of the First 
Sub-Judge, Saharanpur. 

Messrs. N. P. Asthana and B. N. Sahai, 
for the Applicant. f : 

Messrs. S. K. Dar and Binod Behari Lal, 
for the Opposite Parties. . 

Judgment.—This purports to be 
an appeal from an order under. s.” 47, 
Oivil Procedure Code. The appellant was 
appointed by the Insolvency Court as a 
Receiver of the estate of one Musammat 
Chaman Devi. .Messrs. Bhagwan Das and 
Co., had a simple money decree against 
Musammat Chaman Devi..Certain zemindari 
property wasattachéd in execution of that 
decree. Anapplication for Musammat Cha- 
man Devi being adjudged as insolvent was 
made by one of the creditors. The petition 
was admitted on July 18, 1928. Itis allowed 
by the Official Receiver, the. appellant be- 
fore us, that Mr. Moti Ram was appointed an 
interim Receiver on July 19, 1928 under s. 20, 
Provincial Insolvency Act. This is how- 
ever in controversy and we shall advert to 
this question later on. It is not disputed 
that Moti Ram informed the court execut- 
ing the decree of Messrs. Bhagwan Das and 
Co., that he had been appointed a Receiv- 
er and that the court executing the decree 
should deliver to him the zemindari pro- 
perty which had been attached in execution 
of the decree to which reference has al- 
ready been made. Execution proceedings 
however continued andthe zemindam pro- 
perty was sold on July 22, 1929, the present 
respondent No.1 being declared to be 
the ‘auction-purchaser. Possession of the 
property. has since been delivered to the 
respondent. - 

Musammat Chaman Devi was adjudged 
insolvent on December 8, 1930, and the 
present appellant, Sanu Durga Saran, was 
appointed Receiver, Mr. Moti Ram the al- 
leged interim Receiver, having been pre- 
viously discharged by an order of November 
15, 1928. The Receiver, Sahu Durga Saran, 
made an application purporting tobe one 
unders. 47, Civil Procedure Code, in the 
court which executed the decree of Messrs. 
Bhagwan Das and Co., praying for an order 
toset aside the auction sale in favour of 
respondent No. 1 onthe ground ‘that the 
court executing the decree was bound to 
deliver possession of the property which 
had been attached to Mr. Moti Ram, the 
alleged interim Receiver, and that all the 
proceedings taken after Mr. Moti Ram de- 
manded delivery of possession were null 
and void. Respondent No.1 resisted the 
application, inter alia, on the ground that 
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Mr. Moti Rem had not been appointed as 
an interim Raceiver and that consequently 
the court exscuting the decree was not 
bound to deliver possession of the property 
in the custody of the court to him. 

The lowe- Court has upheld respondent 
No. 1’s ples that Mr. Moti Ram had never 
been appo nted interim Receiver by the 
Insolvency Jourt and that it was by some un- 
fair means thatjthe signature of the Presiding 
Officer of the Insolvency Court was obtain- 
ed on a prmted form of “parwana” for the 
appointment of a Receiver under s. 56, 
Provincial nsolvency Act. On that finding 
the appellant’s application was dismissed. 
The learned Subordinate Judge has based 
his decisior on an additional ground, name- 
ly, that the Receiver cannot be considered to’ 
be the lega. representative of the judgment- 
debtor (in this case the insolvent) and that- 
ha could net maintain an application under 
s. 47, Civil Procedure Qode. Inthe view 
we are inc.ined totake onthe first ques- 
tion, we do not consider it necessary to ex- 
press any >pinion on the correctness or 
otherwise of the learned Subordinate 
Judge’s decision in reference to s.47, Civil 
Procedure Jode. We do not think that the 
finding of the learned Subordinate Judge 
that Mr. Floti Ram had never been ape. 
pointed as an interim Receiver under s. 956, 
Insolvency Act, can be assailed. The re- 
cord does not show any order of appoint- 
ment under the signature of the Presiding 
Officer of “he Insolvency Court. All that 
happened was that a printed form, bearing 
the signature of the Judge, was served on 
Mr. Moti Ram. It declared him to be a 
Receiver under s. 36 (and not an interim 
Receiver under s. 20, Insolvency Act). On 
the facts subsequently brought to the 
notice of the Judge in the Insolvency Court 
he cancelkd the printed “parwana” which 
had been 3erved on Mr, Moti Ram, pointing 
out that trelatter had never been appoint- 
ed Receiver in the case either under s. 20, 
or unders. 56, Provincial Insolvency Act, 
In our op nion, tha learned Subordinate 
Judge was justified in inferring that the 
signature of the Presiding Officer had been: 
obtained by some ‘trick’. In this view, 
there car be no doubt that Mr. Moti Ram 
cannot be-considered to have ever been an 
interim Freceiver under s. 20. It is not sug- 
gested that he was appointed a Receiver 
under s. 53, Insolvency Act. The present 
appellant was appointed a Receiver under 
the latter seztion for the first time. Section 


52, Proviccial Insolvency Act, provides : 
“Where execution of a.decree has issued against 


“7 eelated back tothe date of ths 
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any property of a debtor which is salecbls in exe- 
cution and before the salethereof notice s given 
to the court executing the decree thatan isolvency 
petition by or against the débtor has be-nadmitted, 
the court shallon application, direct tae property 
if in the possession of the court, to be deLvered tothe 
Receiver " i : 

It cannot be denied that the corrr execut- 
ing the decree is to deliver possScon to 
the Receiver and to no one else,so far, at 
any rate, as the provisions of s. = are con- 
cerned. Having regard tothe fimling that 
there was no Receiver in existence tll after 
the sale in execution of Bhagwan. Das and 
Co.’s decree, the court executing the decree 
could not have acted under s. 58, Provin- 
cial Insolvency Act. We hold  taerefore 
that the ground on which the appel.ant has 
challenged the execution proceedirgs and 
the sale therein is not well-founled. The 
learned Advocate for the appellan. eddress- 
ed a numberof ingenious arguments to us 
in his endeavour toshow that ths sale of 
the property in dispute during the pen- 
dency of the insolvency proceedirgs was 
invalid. We may indicate b-iefly the 
nature of his, contentions. He argusd that, 

: “though the*‘ordér ofadjudication was passed 
= On December 8,°1930, after the auci=n sale, 
insol- 
<yeéncy petition,tHat is, July 18, 1123, with 
the result ihatjthe insolvent’s property, in- 
‘cluding the zemindari which had been at- 
tached in execution of Bhagwan Des and 
Co's decree, became vested in the Insalvency 
Court and in the Receiver when subsaquent- 
ly appointed. He argued that tke court 
executing the decree had thezezore no 
jurisdiction to sell property whizh at the 
date of sale, was not vested n the 
judgment-debtcr but in the Inselvency 
Court or the Receiver. We do 30. feel 
called upon to express any opinDr as to 
the soundness of this argument, as the 
application under s. 47 is based, ax already 
stated, on the solitary ground refzr-ing to 
s. 92, Insolvency Act. It will nor Þe fair 
to the respondent to allow an alutely 
new case being set up in this cari, The 
learned Advocate for the respomlent has 
strongly protested against new pleas being 
entertained at this stage. He allsgss that 
investigation into certain questione o? facts 
will be inevitable in case ib new 
pleas, to which reference has alreacy been 
made, are allowed to be raisec at this 
stage. We are unable tosay whetLer this 
isso. In any case, we think that tke appeal 
should be limited strictly to the g-ounds 
raised in the original application under 
s. 47, Civil Procedure Code. -We have 
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already expressed our view on the questions 
raised by that application. 

` Theresult is that this appeal fails and 

“ is dismissed with costs. 

N. 4 Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Suit No. 2078 of 1931 
November 24, 1932 
BUOKLAND, J. 
SATYAKEL DUTT-— PLAINTIFE 


VEeTSUS 
ROMESH CHANDER SEN— 
DEFENDANT 

Contract Act (IX of 1872), s 25 (8)—Promise to 
pay time-barred debt—Mere acknowledgment not 
sufficient— Promise to execute document to give right 
to claim time-barred debt—Whether amounts . to pros 
mise to pay—Limitation Act (IX of 1908), s. 19. , 

Under s 25, subs. (3) of the Contract Act a 
promise made in writing and signed by a person to 
be charged therewith to pay a barred debt is a 
good consideration ; but there must bea distinct 
promise and not a mere acknowledgment. 

Where the debtor promises to execute a document 
which will give the creditor the right to- claim 
payment, it cannot be held to bea promise to pay 
the debt. Spencer v. Hemmerde (1), Ganga Prasad v 
Ram Dayal (2), Gobind Das v Sarju Das (3) and 
Manganlal-Harjibhat v. Amir_ Chand Gulabji (4), 
referred to? es 

Messrs. L. P. E. Pugh and S. N. Banerji 
(Jr.), for the Plaintiff. . 

Messrs. H. D. Bose, A. N Chowdhary and 
S. R. Das, for the Defendant. Lo 


Judgment.—tThis is a suit to recover the 
sum of Rs. 6,895 for principal and interest 
upon a time-barred promissory note. On 
June 22, 1927 the plaintiff lent Rs. 5,000 
to the defendant who by his promissory. 
note in the usual form promised to pay 
that sum with interest at 9 per cent. per 
annum to one S.O. Dutt, tne plaintiff's 
brother, who endorsed the note over to the 
plaintiff. On January 10, 1931. after the 
promissory note had become time-barred 
defendant wrote to the plaintiff a letter'in 
the following terms: 

“My dear Kelu, 

Ihave been expecting you for some time. Iam 
quite willing to renew the note; come and see me with 
it either tomorrow evening or on Monday. Phone me 
beforehand, 

Yours sincerely, 
(sd). R. O. Sen.” 

The only question that arises in this case 
is whether the suit is barred by limitation. 
To determine this it has to be considered 
not whether this letter isan acknowledg- 
ment in writing within the meaning of 
s. 19, Limitation Act, for such an acknow- 
ledgment must be made before the 


1938 
expiration of the period of time prescribed . 
for a suit but whether as has been sub- 
mitted on behalf of the plaintiff there. 
was a promise to pay the debt made withcut 
consideration but nevertheless valid, by 
virtue of s. 25, sub-s. (3), Contract Act.. 
By that section’ it is provided that an 
agreement made without consideration is 
void unless it is a promise made in writing 
and signed by the person to be charged. 
therewith to pay wholly or in part a deot 
of which the creditor might have enforced 
payment but for the law for the limitation 
of suits. Mr. Pugh on behalf of the 
plaintiff has drawn my attention to Spencer: 
v. Hemmerde (1) where the English jaw cn 
the subject of .acknowledgment sufficient - 
to take a case out of the statute of limita- 
tions was discussed at length. For reasors 
which will appear it suffices to say with the 
utmost brevity that fhe.rule applied in thst- 
case 1s: 2 
“if there isan acknowledgment in writing which satis- 
fies the Act (9 Geo. 4, O. 14) there arises by implica- 


tionof lawa promise by the debtor to pay the debt 
(Per Lord Wrenbury at p. 537).” ig 
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of limitation only if itis made before the period of 
limitation expires. After the period expires nothing 
short of a fæsh contract will revive the debt an 
provide a fresh period of limitation.” f 

In Gobind Das v. Sarju Das (3) the learn- . 
ed Judges referring to an expression in a 
judgment of their Lordships of the Privy 


Council obsarved: , 
“If we ware to give to this passage the wide | 
meaning con-ended for and hold that whenever there ~ 
is a clear acknowledgment of a debt whether- sime- 
barred or not that is equivalent to a promise upon. 
whicha suit nay be maintained the result would be 
that the effec of the opening words of 8.19 would be. 
nullified. Tat section renders it necessary that the | 
acknowledgment referred to therein must be 
made before the expiration of the period prescribed 
for the euit. Under s. 25, sub-s. 3, Contract - 
Act, a promis made in writing and signed bya per- | 
son to be cha.ged therewith to pay a barred debt is a 
good consideration; but there must be a distinct pro- 
mise and not + mere acknowledgment.” 5 ae 
The onzy other case cited upon the 
point is 4enganlal Harjibhai v. Amir-: 
chand Gu-abji (4), where Patkar, J., obs: 


served: ; : 

“If there =-an express promise to pay ‘made in 
writing and signed by the person to be charged 
therewith to pay a time-barred; debt it may be. 
made the bacis ofa suit bút- we think that anim- | 


Such acknowledgment may be mada 
either before or after the debt has becoms 
time-barred and consequently though it 
may be that the authority cited would bs 
of assistance in considering the sufficiency 


plied promise to pay. to be inferred ‘from an acknow-.’- 
ledgment wnich contains ‘no expregs\ promise sto, <. 
pay a time-berred debt cannot be made the basis oa TT 
a suit,” =O aE k on 
If that Dassage correctly:éxpresses the 
: = se : A 
law in ths country application of the: 


of an acknowledgment under s. 19, differ- 
ent considerations arise in determining 
whether or not there was a promise within 
the meaning of s, 25 (3), Contract Act. I 
have been referred to the ‘decisions of 
other Indian High Courts for the’ purpose 
ofestablishing the proposition that no such 
promise may be inférred from a mere 
acknowledgment, a point on which I am 
informed there isno reported decision by 
this Court. In Ganga Prasad v. Ram Dayai 
(2) the learned Judges observed with refer- 
ence to cases cited in their judgment: 

“Thus it seems that there is a consensus of opinion 
that a mere acknowledgment does not amount to 
a new contract In all these cases the question for 
decision is really one of limitation, but if an acknow- 
ledgment does not amount to a new contract for 
the purpose of giving a fresh period of limitation 
it does not amount toa contract which can be sued 
upon. No doubt, as pointed out in the Bomba 
case in England an acknowledgment, if uncondi- 
tional, is held tobe sufficient evidence of a new 
contract which can be sued upon but there no diffi- 
culty arises with reference to the law of limitation 
because an unconditional acknowledgment takes 
the caseout of the statute of limitation whether it 
is made before or after the period of limitation expires, 
In India it is otherwise. An acknowledgment in 
writing signed by a debtor provides a fresh period 


(1) (1922) 2 A O 507; 9L JK B 941:128LT 
33: 38 T L R 869; 668 J 692. ‘ 
(2) 23 A502; A WN 1901, 150. 


principles @ English Law is excluded. In- 
considering the question independently of 
the authoridss I must confess to difficulty 
in apprecia.ing, why, if a promise to pay 
may be infrred from an acknowledgment 
according 50 the principles of English 
Law, a promise sufficient to satisfy s. 25 


.(3), which does not in terms state that 


the promise should be express may not 
equally well be inferred from an acknow- 
ledgment. In cases of acknowledgments 
under 9 Gea 4, C. 14 and s. 19, Limita- 
tion Act, anc under s. 25 (3) a writing signed 
by the dektor is an essential require- 
ment and furnishes no ground for making 
a distinctico. I agree however that to 
adopt such a rule would be to ignore the 
opening wecds of s. 19 and would, apart 
from the terms of Expl. I to s. 19, bring all 
cases within the scope ofs. 25 (3) which 
cannot have been the intention of the 
Legislature. The point is one of very 
great interect and had it not been for the 
decisions of be other High Courts I should 
have been lisposed to take the view as: 
stated by Sir Frederick Pollock in his 

(3) 30 A 268; 3 A L J 274; A W N1908, 129, - 

(4) 112 Ind. Cas. 24; A I R 1928 Bom. 319; 53 B 521; 
30 Bom. LE 732. 
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well-known work (Indian Contrect Act, 
Edn.5 p. 197) that s.25 (3) reprcduces 
modern English Law and that the English 
tule should be applied. But sitting 
singly as a Judge of first- instance though 
I am not bound by such dedsons I 
should not feel justified in preferring such 
a view toone which is so amply supported‘by 
authority. - 

There is a further point to be cons-dered. 
The section requires that there should 
be a promise to pay the debt mede by 
the peison to te charged. If sach 5 
Promise cannot be. inferred from an 
acknowledgment the precise effect of the 
language used becomes impoitant end the 
question arises whether the Istier of 
January 10, 1931, expresses a promise on 
the part of the defendant t pay 
the debt. The words relied usc are 


the words: “Tam quite willing tc reriew. 


the note.” Iwill assume that the words: 
“Tam quite willing” are words ef prc- 
mise. But what does he then say? He 
‘promises to execute another dccument 
witch, will.give ‘the plaintiff the right to 
,telaine-payment by him. This in m- judg- 
mènt. cannot be held to be a promise to 
yahhe debt which is what the sacion re- 
““gijiles and “therefore there was no -ontract 
“within the meaning of s. 25 and he suit 
must fail and will be dismissed wish costs 

on Scale No, 2. 
N. 





Suit disn-issed. - 


ALLAHABAD HIGH COURT 
Execution First Appeal No. 57 cf 1939. 
January 19, 1933 
NIAMATULLAH AND Kison, Jc. 
_ Babu ADYA PRASAD SINGH — 
J UDGMENT-DEBTOR—A PPELLADT 


ZETSUS 
LAL GIRJISH BAHADUR PaL— 
DECREE-HOLDER—RESPONDENT 

Limitation Act(IX of 1908), s. 19, Seh. I, Art. 182 
(5)—Certification by. decree-holder—If s=p-in-aid— 
Letter by decree-holder extending time to pay — 
Applicaticn by judgment-debtor to place letter on 
record—Whether constitutes acknowlelgment of 
liability, to pay. - 

_ Mere certification by the decree-holde= Ca payment 
of money under the decree is not an apolicaticn to 
take some step-in-aid of execution c the decree 

“within the mêaning of sub-cl. :5) of Art. 182 of the 
Limitation Act. Maung Tun Hlaing v. U_Aung Graw 
(4), Amar Krishna v. Jagat Bandu (8. and kam 
Bharose v. Raman Lal (6), followed. 

Where a judgment-debtor applied tc the court 
that a letter of the decree-holder, to the effect that 
there was a settlement between the pertes that no 
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further execution should be taken out in respect of 
the money due under the decree until a specified 
date, should be placed on the record: , 

Held, thatthe letter could not be construed 
otherwise than as an acknowledgment that the 
applicant was a judgment-debtor and that the decree 
was unsatisfied, and that this was a sufficient acknow- 


ledgment to satisfy the requirements of s. 19, 
Limitation Act. 


E. F. A. from the decision of the Sub- 
Judge, Basti, dated January 16, 1932. 

Messrs. N. P.-Asthana and B.N. Sahai, 
for the Appellant. 

Mr. K. Verma, for the Respondent. 

Judgment.—This is a judgment- debtor's 
appeal and the only question to be consider- 
ed is one of limitation. The decree-holder 
obtained’ a final decree for Rs. 33,333-4-0 
on the basis of a mortgage. He put the 
decree into execution and realized the sum 
of Rs. 20,777. The final order on this sp- 
plication for execution was passed on May 
10, 1928. The application for execution 
which has given rise to the present appeal 
was made on July 31, 1931, that is more than 
three yearsfrom the date of the final order 
on the previous application, The deeree- 
holder however contended that limitation 
was saved by certain proceedings that 
took place in the execution Court on Sep- 
tember 5, 1929. On that date the parties 
appeared before the court. The judgment- 
debtor paid the sum of Rs. 12,000 to the 
decree-holder in court and was granted a 
receipt forthe amount. The decree-holder 
thereupon presented an application to the 
court saying that the said payment be certi- 
fied under O. XXI, r. 2, Civil. Procedure 
Code. The payment was duly certified: 
accordingly. At the same time the judge 
ment-debtor presented to the court, a letter 
written by the decree-holder to the effect 
that it had been settled between the parties 
that no further execution should be taken 
out in respect of the money dueunder the 
decree before the end of 1930. This letter 
was accompanied by an application by the 
judgment-debtor stating that he was filing’ 
the original letter written by the decree- 
holder relating to extension of time and 
praying that it be placed on therecord. In 
the light of these proceedings it was contend- 
ed by the decree-holder: 
- Firstly, that his application for the pay- 
ment of Rs. 12,000 to be certified by the 
court was an application to take a step-in- 
aid of execution within the meaning of 
sub-cl. (5), Art. 182, Sch. 1, Limitation Act, 
and therefore his present application for 
execution was within time. Secondly, that 
the application -of the judgment- 
debtor accompanied by the letter of the 


1933 


decree-holder granting time tothe end of 
1930 was an acknowledgment of liability in 


respect of the amount due under the decr3e - 


within the meaning of s. 19, Limitation Act, 
and so gave rise toa fresh period of limita- 
tion. Thirdly, that the payment of Rs. 12,030 
by itself gave rise toa fresh period of limi- 
tation under s. 20, Limitation Act, inasmuch 
as the payment was acknowledged by_ the 
judgment-debtor by writing over his sig- 
nature on the receipt issued by the court 
for the payment made before it that he hed 
received his portion of the receipt. 

The learned Subordinate Judge has az- 
cepted all the contentions of the decres- 
holder and dismissed the judgment-debtor’s 
objection that the application for execution 
was time-barred. The correctness of the 
view taken by the Court below-on each 
of the three points has been questioned 
before us. With regard to the first point 
in our opinion the finding of the Court bz- 
low cannot be upheld. It is true that in 
certain cases this court as well as other 
High Courts in India, had taken the view 
that an application by the decree-holder 
certifying a payment out of court and pray- 
ing that such payment be recorded by the 
court is an application to take a step-in- 
aid of execution. Chote Singh v. Ishwa-i 
(1) and Bhura v. Ghure 10 Ini. 
Cas. 925 (2) cited by the Court 
below are two of such cases. In our 
opinion these decisions can no longer be 
regarded as laying down good lawin view 
of the decision of their Lordships of the 
Privy Council in Prakash Singh v. Allak- 
abad Bank Ltd. (3). In that case it wes 
laid down that: 

“The mere certification by the decree-holder of a 
payment to him out of court by the judgment-debtar 
under O. XXI, r. 2 (1)is not an application with n 
he „meaning of Art. 184, Sch. 1, Limitaticn 

CL. 

Their Lordships further observed that 
an application made by the bank decree 
holder certifying certain payments made to 
it A 

“Is no more than a request that the court wall 
carry out the provisions of the rule and record the 
payment and the mere fact that the documeat 
was called an application and was in the formof a 
petition cannot..._...alter the real nature of the 
procedure and convert what was no more than a certi- 
ficate of certain payments into an “application” withn 
the meaning of Art. 18!." 


| 
It is contended on behalf of the respond- 


(1) 5 Ind, Cas, 295; 32 A 257:7 A L J 251. 

(2) 10 Ind. Cas. 925. 

(3) 114 Ind. Cas. 581; A 1,R 1929 P O19:56I A 
30; 3 Luck. 684; 29 L W 161; 33 OWN 267: Et 
Bom. L R 289; &O W N 29; (1929) A L J 33:56 M L 
J 233 (P O). ; 
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ent that this cas3 related to an application 
under Ark 181, Limitation Act, and that 
their Lordships expressly refrainei from 
expressing any opinicn on the view taken in 
certain cases in India that where a decree- 
holder had proceeded to certify a payment 
which had been made out of coart in satis- 
faction of a decree, he had taken a step-in- 
aid of exesution of the decree within the 
meaning cf Art. 182 (5), Limitation Act. 
This is na doubt true, but the decision of 
their Lordships must be regarded as con- 
clusive-on the question that the terms of 
O. XXI, r. 201) involve no application and 
that certification urder that clause is not 
an applica ion under Art. 181. Such being 
the case we find it impossible to hold that 
a petition to the ccurt merely to record 
under the same clause a payment certified 
by the decree-holder 1s an application with- 
inthe meaning of Art. 182, sub-cl. (5). The 
same View aas been taken bv a Bench of the 
Rangoon Eigh Court in Maung Tun Hlaing 
v. U. Aung Gyaw (4 by a Full Beneh ot. 
the Calcutta High Court in. Amar Krishna 
v, Jagat Bendu (5) and by a Full Benchyot.. 
the Oudh Chief Court in - Ram Bhdroserye2. 
Raman Lal (6). In all these’ cas¢s. 
effect of the decisior in Pratcash Singltin:.* 
Allahabad Bank Limited (3) was consideréd? 
and it was held that mere certification’ by 
the decreeolder of a payment of a money 
under the decree 1s not an application to 
take some step-in-aid of execution of the 
decree witnin the meaning of sub-zl. (5), 
Art. 182, Limitation Act. We therefore 
hold that imitation was not saved by the 
decree-holcer’s applicationto have the pay- 
ment of Rs. 12,000 recorded by the court. 
On the seccnd point -it 18 contended on be- 
half of the judgment-debtor taat his ap- 
plication requesting that the letter of the 
decree-holder granticg him timeshould be 
placed on the record does nol amount to 
an acknow.edgment cf liability within the 
meaning o? s. 19, Limitation Act. The 
learned Ccunsel for the judgment-debtor 
argues that it is only giving information to 
the court tkat the deczee-holder has granted 
time to the udgment-debtor and that it does 
not amount to an acknowledgment of lia- 
bility. Weare unable to accept this con- 
tention. The application begins by a res. 
ference to the number of the.case andthe _ 

(4) 126 Ine Gas 19; ALR 19:0 * Rang 64; Ind.. 77 
Sear tae Ca ‘922; £ I R13. Oal 719; 5LOL 
J 901: 33 O W N 1192; Ind Rul, (1931) Oal. 922; 590 
On aT ind. Das. 768: AIR 1932 Oudh 
Rul. (1932) Ocih 264; 7 Luck. 590. 
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names of the parties describing them as 
decree-holder and judgment-debtor, ` res- 
pectively and then recites that: : 

“In the above case I am. filing the origins] letter 
relating to extension of time written by thedecree- 
holder with the prayer that it may be placec on the 
record,” 

It is signed by the judgment-debto-. The 
letter was attached to the applicatien. It 
is clear from the circumstances in wh ch the 
application was made that the letter refer- 
red to therein must be regarded as faming 


part of the application. . The letter recites. 


thatit has been settled between ths >arties 
that no further execution shall be tal.en out 
in respect of the money still due uncer the 
decree before the end of 1930. The appli- 
cation canrot be read otherwise taan as 
admitting the contents of the letter and 
filing it in court as a guarantee that the 
decree-holder shall observe the terms of the 
agreement recorded therein. It is Clear to 
us that all the events of September 3, 1929, 
were closely connected together and that 
what actually took place was that as a 
result of an agreement between the parties, 
onthe judgment-debtor paying Rs. 12,000, 
' the decree-holder consented to take no¢further 
“proceedings to execute his decree before 
theend of 1930. In the light of explanation 1, 
8. 19, Limitation Act, it 
that the application even if considered by 
itself cannot be construed otherwise than 
as an acknowledgment that the arplicant 
was a judgment-debtor ina suit in which 
the opposite party was the decrez-holder 
and that the decree was unsatisfiec, which 
isa sufficient acknowledgment of Hability 
to. satisfy the requirements of s. 1E. When 
the application is read with ihe letter 
as we hold that it must be read_a clear 
admission is added that the applicant still 
owes the decree-holder money under the 
decree and has obtained a receipt mor the 
decree-holder upto the end of F930 for 
making further payment. This ise a clear 
acknowledgment of liability. In cur opi- 
nion therefore the court below was right 
in holding that the application of the 


judgment-debtor of September 5, 1929 start- 
eda fresh period of limitation fom that 
date. 


As we have held that the applica- 


ime-in view 
knowl=dgment 
on September 
z : us ta gol 
the question whether the signaturs of aie 
Dayment 
f = period 
the meade an appli- 
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of the Act. The result is that the appeal 
fails and is dismissed with costs. 
N. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 77 of 1932 
and l i 
First Civil Appeal No. 50 of 1932 
April 19, 1933 á 
NIAMATULLAH AND RAOHUPAL SINGH, JJ. 
OM PRAKASH AND OTAERS—DEOREE- ` 
HOLDERS—A PPLICANTS 
VETSUS 
MUHAMMAD ISHAQ AND O0OTHERS— 
OBJECTORS — OPPOSITE PARTIES 
Civil Procedure Code (Act V of 1908), s. 115, 
0. XXXVIII, r. 5 (8), O. XLIII, r. (1) (q)—Dismissal 
of application for attachment before judgment— 
Appealability—Lower Court taking erroneous view of 
point of law— Interference in revision—Propriety 


of. - 

fio appeal lies under O. XLIII (1) (g', Civil Pro- 
cedure Uode, where no conditional attachment has 
been made under O. XXXVIII, r. 5 (3) and the ap- 
plication for attachment before judgment ended in 
dismissal on the defendant showing cause against it. 
-During the pendency of proceedings for sale of 
mortgaged property in pursuance of a decree for 
sale, the decree-holder applied for attachment before 
judgment. The court directed the mortgagor to 
furnish security or to show [cause why order of at- 
tachment should not be made. After hearing the 
parties, the court, acting Jon the view that an 
application under O, XXXVIII, r.5 cannot be made 
before an order under O. XXXIV, r 6is passed, 
dismissed the application for attachment > 

Held, that the lower Court could not be considered 
to have failed to exercise a jurisdiction vested in it 
by law,and that the utmost that could be said was 
that in deciding the case which the lower Oourt had 
jurisdiction to decide, it took an erroneous view on 
a question of law involved in the case, that the order 
could not be interfered with in revision, Amar 
Hasan Khan v, Sheo Baksh Singh (1), referred 


to. 

C. R. A. against an order of the Sub- 
Judge Meerut, dated May 5, 1981. 

Messrs. P. L. Banerji, G. Agarwala, and 
Kartar Narain Agarwala, for the Appli- 
cants. 

Mr. Mukhtar Ahmad, for the Opposite Par- 
ties. 

Judgment.—Om ` Prakash and others 
have preferred an appeal from an order 
passed by the learned Subordinate Judge 
of Meerut refusing to allow attachment 
before judgment. They have also applied 
in revision in view of the contingency that 
the appeal be held to be incompetent. Om 
Prakash and others obtained a decree for 
sale under O. XXXIV, rr. 4and 5, Civil 
Procedure Code. The proceedings for sale of 
the mortgaged property wexe pending in 
the lower court when they made an appli- 
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cation under O. XXXVIII, r. 5, Civil Pro- 
cedure Code for attachment before judg- 
ment on the allegation that the sale pro- 
ceeds were likely to prove insufficient for 
the satisfaction of the mortgage-money and 
that a deficit of Rs. 38,000 was likely to 
occur. As the mortgaged property had not 
been sold, no application under O. XXXIV 
r. 6, Civil Procedure Code, was made be- 
fore the application for attachment before 
judgment, already referred to. The decree- 
holders filed an affidavit in support of thair 
application to the effect that the judgment- 
debtor was about to dispose of a sabstan- 
tial part, if not the whole, of his other pro- 
perty. The learned Subordinate Judge di- 
rected the mortgagor either to furnish se- 
curity or to show cause why an order for 
attachment before judgment should not be 
passed. It is material to mention that the 
court did not direct conditional attachment 
in terms of O. XXXVIII, r. 5(3). Onthe 
date fixed for hearing the mortgagor show- 
ed cause. One of the grounds urged by 
him was that attachment before judgment 
could not be ordered before an application 
for a decree over under O. XXXIV, 1. 6, 
Civil Procedure Code, was made. Some 
other objections were put forward, but it 
is not necessary to mention them for the pur- 
poses of the appeal and the revision be- 
fore us. After hearing the mortgagses and 
the mortgagor on the question whether at- 
tachment before judgment should be or- 
dered the learned Subordinate Judge pass- 
ed the following order: : 

“Let the mortgaged property be sold first. The 
application under O. XXXVIII, r. 5, is premature.” 

We may note in passing that the order 
of the learned Subordinate Judge is ex- 
tremely meagre. It does nət expressly re- 
ject the mortgagor's application for attach- 
ment before judgment, though there is no 
doubt that he meant to do so. It is not 
clear from the aforesaid order as to whe- 
ther the learned Judge acted under r. 5 
or r.6, O. XXXVIII, Civil Procedure Code. 
This is of importance in view of the pre- 
liminary objection taken on behalf of the 
respondents that no appeal lies from the 
order in question. | 

Under O. XLIII (1) (q), Civil Procedure 
Code, no appeal lies except from an order 
passed underrr.2, 3 and6 of O. XXXVIII. 
Rules 2 and 3 admittedly have no appli- 
cation. If the order is substantially one 
under r. 6, the appeal before us is com- 
petent, otherwise it is not. After carefully 
examining the, provisions of rr. 5. and 6 


with reference to the order in question we - 
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are of opinion that it cannot be deemed to 
be one under r. 6. Rule 5, empowers the 
court, in ertain circumstances, to cirect 
the defendant either to furnish security or 
to show cause why he should not furnish 
security. It also empowers the court to 
direct corditional attachment of the -vhole 
or any portion of the property specified 
in the application for attachment: Lefore 
judgment. Rule 6 runs as follows: 

(1) “Where the defendant fails to show causes why 
he should aot furnish ‘security, or fails to furnish 
the securitz required, within the time fixed by the 
court, the court may order “that the property speci- 
fied or suh portion thereof as appears sufficient 
to satisfy any decree which may be passed -n the 
suit; be attached; (2) where the defendant shows 
such causecr furnishes the required security and 
she proper v specified or any portion of it has 
been attach:d, the court shall order the attachment 
to be withcrawn or meke such order as it thinks 
fit.” ; 

Sub-ruce (1) contemplates casesin which 
the court orders, attachment on ths de- 
fendant : (a) failing to show cause, or (b) 
failing to furnish the security required. 
In the zase before us, the defendant 
showed cause in obedience to the direc- 
tion of the court, and no order for attach- 
ment betare judgment was passed. It is 


therefore clear that the order in question’: 


is not on2=under r. 6 (1). Rule 6 (2) would 
have been applicable but for the circhm- 
stance thet no conditional attachment of the 
whole orany portion of the property was 
ordered. It seems tous that sub-r. (2) was 
not intended tocover cases in which tne 
defendart successfully showed cause azainst 
the appleation praying for attacoment 
before jedgment and in which no sondi- 
tional a-tachment under r. 5 (3) hac been 
made, Sroadly speaking, r. 6, contem- 
plates cases in which attachment has been 
either ordered or, if previously made, it 
has beem withdrawn. In this viev no 
appeal Les under O.- XLIII, (1) (9), Civil 
Procedure Code, where no 
attachment has been made under 
O. XXXVIII, r. 5, (3) and the appli- 
cation for attachment before judgment 
ended in dismissal on the defendant 
showing cause againstit. First appeal from 
Order No 50 of 1932 is therefore incompetent. 
Revision No. 77 of 1932, which is direct- 
ed against the same order, can suczeed ify. 


the reqnirements of s 115, Civil Proce-:* 


dure Cade, are made out. It is not dis-; 
puted that the learned Subordinate Judge 
had jurisdiction to entertain an application 
under O. XXXVII, r 5, Civil Precedure 
Code. 5 is equally undeniable taat, if 
he had jurisdiction to entertain it and 


conditional ` 


“x 
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.which an application under 
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order cannot be interfered with in revision. 
The learned Advocate forthe mortzagees- 
decree-holders has contended thet the 
learned Subordinate Judge failed to ex- 
ercise a Jurisdiction vested in him bylaw. 
The learned Advocate construes the order 
which we have already quoted in full as 
if it implies that an application under 
O. XXXVIII, r. 5, Civil Procedure Code, 
is not maintainable until the s age at 


r. 6, Civil Procedure Code, can be made 
is reached. We think that this coastruc- 
tion is correct. Theuse of the word “pre- 
mature” in the order can only imply that 
the application has been made befre its 
proper time in other words, the appl cation 
could not be made at the stage atwhich 
it was made and would lie after the 
mortgaged property was sold and tke sale 
proceeds proved to be insufficient and the 
mortgagee actually applied nder 
O. XXXIV, r. 6, for a decree over. 

_ It is pointed out that an applization 
under O. XXXVII, r. 5, Civil Procedure 
Code, can be made in mortgage; sul; þe- 
fere an application under O. XXIV, 
r.6,is actually made. Rule 5, O. X=¥ VII, 
provides that the court may take act-on of 
the kind contemplated by it “at any Stage 
of a suit.” Proceedings under O. XXXIV, 
r. 6, Civil Procedure Code, are proceedings 
in the mortgage suit. We assume, for the 
purpose of this case, that the view aken 
by tae learned Subordinate Judge namely, 
that an application under O. XXXVIII, 
r. 5, cannot be made before an order tnder 
O. XXXIV, r. 6, Civil Procedure Coce, is 
passed, is not correct. But the questien is 
whether the order ‘passed by the jeerned 
Subordinate Judge can be interfered with 
in revision even though it proceeds on an 
erroneous view of law. We do not think 
that the case is one in which the bwer 
Court can be considered to have failel to 
exercise a jurisdiction vested in it by 
law. There was no failure to exercis its 
jurisdiction. The utmost that can be said 
is that,in deciding the case which it had 
jurisdiction to decide, it took an ezron- 
eous view ona question of law invc.ved 


.in the case. The learned Subordinate 
i, -Judge 

+ attachment before judgment, issued the 
‘preliminary notice, heard the mortgagor, 


entertained the application or 


who showed cause against the application, 


but based his order dismissing the appli- © 


cation for attachment before judgment on 
the mistaken view that an applica.ion 
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under O. XXXVIII, r. 5, Civil Procedure 
Code, cannot be made in a mortgage suit, 
until the mortgaged property has been 
actually sold, the sale proceeds have pro- 
ved to be insufficient and the mortgagees 
apply for a decree over under O. XXXIV, 
r. 6. 


For the reasons mentioned above, we 
are of opinion that the order in question 
cannot be interfered with by this court 
in the exercise ofits revisional jurisdiction 
under s, 115, Civil Procedure Code: See 
Amir Hasan Khan v Shew Baksh Singh (1). 
We have already expressed the view that 
no appeal lay from that order. The re- 
sult is that the first appeal from Order 
No. 50 of 1932 and Civil Revision No. 77 
of 1932 are dismissed with costs. 

N. Appeal and revision. 

dismissed. 

(1) 11 06; 11 1A 237; 4 Sar, 559(P C). 


f LAHORE HIGH COURT 

Miscellaneous First Civil Appeal No. 1511 

of 1932. 
April 18, 1933. 
BEIDE, J. < 
NATHU MAL CRrRep1TOR— 
—APPELLANT 
versus 
Lala DINA NATH, OFFICIAL 
RECEIVER, GURDASPUR 
AND OTHERS— RESPONDENTS. 

Provincial Insolvency Act(V of 1920), s. 28— 
Adjudication of member of joint family— Sale by 
Official Receiver—Dispute as to member's share— 
Frocedure— Proper stage for ascertaining insolvent's 
share—Purchaser’s rights--Hindu Law—Partition— 
Mother's rights. 

Under the Hindu Law itis well settled that until 
partition no co-parcener in a Hindu joint family can 
be said to have any definite share in the joint 
family property. ‘Therefore, where a co-parcener is 
adjudicated insolvent and his mother claims a share 
in the joint property equal to her son's, it is not 
necessary to decide this question before the sale of 
the insolvent’s share. Tbe purchaser at-the sale will 
be entitled to claim partition of the property, and 
when he does so, it will bea matter for considera- 
tion as to whether the mother would or would not 
be entitled toan equal share alcng with her sons. 

M. F. A. from an order of the District 
Judge, Gurdaspur, dated May 23, 1932. 

Lala Chiranjiva Lal Aggarwal, for the 
Appellant. 

Mr. Fakir Chand, for the Respondents. 

Judgment.—In this case a member of 
a joint Hindu family was declared insol- 
vent and his undivided share in the joint 
family property wasto be -sold by the 
Official Receiver, The family consisted 
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of three brothers and their mother. Tne 
Official Receiver was of: opinion that the 
share of the insolvent in the family prcp- 
erty was one-third and this was liable to 
be sold. An appeal was preferred to tre 
District Judge who has held that tre 
mother was also entitledtoan equal share 
with her three sons and that consequently 
the share of the insolvent which coild De 
sold was only one-fourth. From this desi- 
sion the present appeal has been filed >n 
behalf of the creditor. 

It iscontended on behalf of the appellaat 
that the mother has only a right of 
maintenance andas it was not made a 
charge onthe family property by any œ- 
cree, the insolvent’s share in the property, 
which was liable to be sold, is one-third 
and not one-fourth. It seems to me, how- 
ever, that as matters stand, at present, ell 
that can be sold is the undivided share f 
the insolvent in the family property. It 
is well-settled that until partition no co-par- 
cener ina Hindu joint family can be sa:d 
to have any definite share in the joint 
family property. In Deendayal Lalv. Juz- 
deep Narain Singh (1) it was held ky 
their Lordships of the Privy Council that 
the right, title and interest of one co-sharer 
in the joint family property may be sod 
in execution to satisfya decree and that 
the purchaser at such a sale acquires 
merely the right to compel partition és 
against the other co-sharers which the judg- 
ment-debtor possessed, The same princip e 
would in my opinion, apply to a sale of tke 
share ofa co-parcener in insolvency pro- 
ceedings. The purchaser at the sale will 
be entitledtoclaim partition of the prop- 
erty: and when he does so, it will- be a 
matter for consideration as to whether the 
mother would or would not be entitled to aa 
equal share along with her sons. Ac- 
cording to Bilasa v. Dina Nath (2) and 
Amrita Lal Mitter v. Manick Lal Mullicz 
(3)it would seem prina facie that ths 
mother would be entitled to a share, but it 


seems unnecessary for me to corm 
sider this question at this stage. 
The learned Counsel for the ap- 


pellant urged that he thad produced ev= 
dence in support-of the special custom that 
amongst Mahajans a mother is not entit- 
ed to an equal share along with her sone: 
The learned District Judge has given nd 
decision on this point but as I am of opi 


(1)3 U 198; 4 I A 247; 1O UR 49; 3 Sar. 730; 1 
Ind, Jur. 604; 3 Suther 468 (P 0O). 

(2) 3 A 88; 5 Ind. Tur. 489. , 

(3): 27 O 551. 
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ion that œly the undivided interest of the 
insolvent can be soldat this stage, it is 
unnecessary to go into this question also, 

I accorcingly accept this appeal and 
direct that the undivided share. of the 
insolvent in the joint family property only 
should be sold and that the purchaser should 
be left to seek his remedy by partition 
afterwards if and when he wishes to do so. 
In view o? all the circumstances I leave 
the parties to bear their own costs. 

N. Appeal accepted. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1228 of 1930 
April 19, 1933 
Barns, J. 

PHASGA SINGH—Derenpantr— 
APPELLANT 


VErsus 
NANAK -— PLAINTIFE— 
RESPONDENT 

Civil Proczdure Code (Act V of 1908), O. XXII, 
T. 4—Suit by landlords for declaration that defendant 
has no occupancy right—Death of some landlords— 
Suit, whether abates totally. 

Where soma of the landlords who were in posses- 
sion sued fo. a declaratioa that the defendant had 
no .occupaner rights in the land in dispute and 
that it had =n wrongly mutated in his name’and 
during the pendency of the suit some of the plaint- 
iffs -died anc their representatives were not brought 
on the record.: 

Held, that x3 the relief of declaration could be 
asked for by any of the landlords, there was no total 
abatement oftha suit. Sunder Singh v. Ram Nath 
(4), followed. Akbar v. Hukam Singh.(i) and Kesho 
Prasad Sing! v. Muhammad Wahid ,2), distinguish- 
ed Mott La v, Kartar Singh (3), referred to. 

S. O. A. from a decree of the District 
Judge, Ambala, dated April 9, 1930, affirm- 
ing that of the Subordinate Judge, Fourth 
Olass, Ruper, dated December 31, 1928. 

Messrs. J. N. Aggarwal and S. L. Puri, 
for the Appellant. 


Messrs. J. L. Kapur and Achhru Ram, 
for the Respondent. 
dJudgment.—Civil Appeals Nos. 1228 


- and 1263 et 1930 are connected and will 


be disposed of together. The material facts 
giving rise to these appeals are briefly as 
follows :— : 

One Munshi died without any issue; 


leaving some proprietary land as well a8a..-.- 
His *~ 


some Jand held on occupancy tenure. 
widow Muzammat Atma Devi held this 
land as a fe tenant after his death fora 
time; butoa her remarriage the land was 
mutated in favour of Phagga Singh, who 
claimed to D2a collateral of Munshi, There- 
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upon two suits were instituted. Ore was 
by Musammat Shib Devi, who claimed to 
be a sister of the deceased Munshi. This 
suit related to the proprietary lanu only. 
The other suit was instituted with ~espect 
to the occupancy land by some of ths land- 
lords who claimed that the tenancy had 
become extinguished on account Df the 
absence of any heir entitled to succeed 
under s. 59of the Punjab Tenancy Act. Dur- 
ing the pendency of the first suit Musammat 
Shib Devi died and the suit was cortinued 
by her husband Nanak as her lega repre- 
sentative. Eventually both the suits were 
decreed. Appeals were preferred by Phagga 
Singh to the District Court. The appeal 
in Musammat Shib Devis’ case was dis- 
missed by the learned District Judg while 
that in the case instituted by the landlords 
was accepted and the ‘suit was dicmissed 
on the ground that it had abated. From 
this decision second appeals have been pre- 
ferred to this court by Phagga Singh and 
the landlords respectively. 

As regards the appeal in Musammat Shib 
Devi's case, one of the points raisec before 
the learned District Judge was -vhether 
Nanak was entitled to continue tte suit 
instituted by Musammat Shib Devi as her 
legal representative. The learned istrict 
Judge did not go into this question but 
upheld the decree of the trial Cour on the 
ground that the defence of Phagg= Singh 
broke down. This was obviously erroneous, 
as until the right of Nanak to prosezute the 
suit instituted by Musammat ShD Devi 
was established, no decree could be passed 
in his favour. The learned Counse: for the 
respondent was compelled to concede that 
the learned District Judge had not dis- 
cussed the evidence on this. point cj given 
any reasons for holding that Nanak was 
entitled to continue the suit as legal repre- 
sentative of Musammat Shib Dev. This 
was a mixed question of fact and custom 
and obviously required careful coasidera- 
tion. The learned District Judges judg- 
ment cannot, therefore, be upheld and this 
suit must be remanded to him for re- 
decision after consideration of the wuestion 
whether Nanak was entitled to prosezute the 
suit instituted by Musammat Shib Devi as 
her legal representative, 

. Inthe second appeal it is not Cisputed 
that some of the plaintiffs died du-ing the 
pendency of the suit and their leg ıl repre- 
sentatives were not brought on ths record 
within time. The only questior which 
requires consideration in this appeal, there- 
fore, is whether the suit was properly held 
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to have abated wholly. As to this point, 
it may be stated at the outset, that the 
plaintiffs claimed that the landlords were 
in possession and merely sued for a declara- 
tion that defendant Phagga Singh had no 
occupancy rights in the land in dispute and 
that it had been wrongly mutuated in his 
name. The latter relief was merely of a 
consequential nature and the substantial 
relief which they really claimed was that 
defendant Phagga Singh had no occupancy 
rights in the land. The learned Counsel 
for the landlords has contended that al- 
though some of the plaintiffs had died, the 
remaining plaintiffs were entitled to the 
declaratory relief prayed for, as any one of 
them could have sued for such a relief. 
The learned Counsel for Phagga Singh has, 
on the other hand, challenged the correct- 
ness of this proposition and has relied upon 
Akbar v. Hukam Singh (1) and Kesho 
Prasad Singh v. Muhammad Wahid (2). 
But these cases are, I think, distinguish- 
able. In Kesho Prasad Singh v. Muham- 
mad Wahid (2), the suit related to prop- 
rietary land. Some of the defendants who 
claimed the land died and their legal repre- 
sentatives were not brought on the record. 
It was also found that there was nothing 
on the record to show what area in the 
land was owned by the defendants who 
had died. In the circumstances it was 
held that the suits and appeals had abated 
wholly. In the second case a suit for 
possession was brought by a person who 
claimed occupancy rights in certain lands 
as against the defendant landlords. Some 
of the latter died during the pendency of 
the suit and their representatives were not 
brought on the record. It was pointed out 
in the course of the judgment that a ten- 
ancy as between a tenant and a landlord 
is indivisible in its nature. As all the 
proprietors of the land jointly constitute 
one landlord whose rights qua the tenant 
are indivisible, it was not open to the ten- 
ant to claim relief against some of the 
landlords only. For, the tenancy being- 
indivisible, the tenant could get possession 
of the whole or nothing. This view as to 
the nature of a tenancy, it may be pointed 
out here, isin accord with the view taken 
by a Full Bench of this court in Moti Lal 
v. Kartar Singh (3). As the plaintiff in 
that case Akbar v. Hukam Singh (1), could 
not get any relief against the legal repre- 

(1) AIR 1939 f ah 353 

(2) 128 Ind. Oas. 119; 9 Pat 693; A I R 1931 
Pat 17. 

(3) 127 Ind. Cas. 1; A I R1930¢Lah 515; 31 P L 
R 644; 11 Lah 427; Ind Rul (1930) Lah 801 (F B). 
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sentatives oí those landlords who had: died, 
it was held that the whole suit had abated. 
But in the present suit no such difficulty 
arises. Forthe plaintiffs are merely suing 
for a declaration that the defendant Phagga 
Singh has no occupancy rights in the land 
in dispute and there seems to be nc good 
reason, why such a relief could not be 
claimed by any one of the landlords. As 
a matter of fact the suit had been institut- 
ed by some of the landlords only and the 
rest were joined as pro forma defendants. 
Although the procedure prescribed by O. I, 
r. 8, Civil Procedure Code, had not been 
followed, the relief claimed viz., that the 
defendant Phagga Singh had no occupancy 
rights was for the benefit of all the Jand- 
lords. The suit was thus by its nature a 
representative suit and consequently accord- 
ing to the principle laid down in Sunder 
Singh v. Ram Nath (4), the death of some 
of the plaintiffs would not in my opinion 
result in its abatement either wholly or in 
part. 

I accordingly accept both the appeals and 
remand the cases to the learned District 
Judge for re-decision of the appeals in the 


light of the above remarks. Costs tofollow- 


final decision. 
N. Appeals accepted: 
case remanded. 


(4) 93 Ind. Cas. 1013; 7 Lah 12; A IR 1926 Lah 
167; 27 P L R 219. 


LAHORE HIGH COURT 
Criminal Appeal No. 661 of 1933 
June 20, 1933 

DaLIP SINGH, J. 
DHANWANTRI DURGA DAS—Convict— 
APPELLANT 


VETSUS 
EMPEROR—Oprosite Parry. 

Punjab Conspiracy (Special Tribunals) Act (Act IV 
of 1930)— Exclusive jurisdiction, if conferred on Special 
Tribunal -Two courts having concurrent jurisdiction 
—One court taking seizin of case—Whether excludes 
jurisdiction of other court—Penal Code (Act XLV of 
1860), s. 807—Use of pistol with reckless disregard to 
iy pal hates —Arms Act (XI of 1878), 
s 19:f). 

There is nothing in Act IV of 1980 by which ex- 
clusive jurisdiction was conferred on the Special 
Tribunal, Allthat that Act declares is that, if so 
advised,the Local Government may constitute a 
special Court with special procedure to try certain 
offences and it may then order certain persons to be 
tried before that special Court. This really means 
nothing more than that the ordinary Courts and the 
Special Tribunal have concurrent jurisdiction over 
certain offences, Where two courts have concurrent 
jurisdiction and one court has taken up the case, the 
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jurisdiction cf the other court is not ousted by the 
first Court taking seizin of the case. 

Where a pistol was used by the accused with a 
reckless disr=gard to consequences against a Police 
Constable wid was chasing him and the bullet remain- 
ed lodged inside : 

Heid, that the presumption of the arcused's in- 
tention to catse death must be drawnand that he was- 
guilty both cnder s 307, Penal Code and s. 19 if), 
Arms Act. 


Cr. A. from an order of the First Class 
Sa Magistrate, Delhi, dated April 28, 
1933. 

Messrs. Chamair Chand and Sham Lal, for 
the Appellant. 

Messrs. Carden Noad and S. Abdul Aziz, 
for the Crown. 

Judgment.— The appellant in this case 
has been 2onvicted by the learned Special 
Magistrate under s. 307, Penal Code and 
sentenced io seven years’ rigorous imprison- 
ment. He hasalso heen convicted under 
s. 19 (f), Azms Act, and sentenced to three 
years’ rigorous imprisonment, the two sen- 
tences running consecutively. Before deal- 
ing with tae facts of this case it is neces- 
sary to dispose of the preliminary objection 
which was raised by the learned Counsel 
for the appellant as tothe jurisdiction of 
the Magistrate to try this case. The facts 
concerned ith this objection are that on 
November 21,1930, Act IV of 1920, was 
extended to Delhi. On: April 9, 1931, the 
Local ‘Government of Delhi ordered that 
this appellant should be tried on the 
charges on which he has now been con- 
victed by tie Special Tribunal provided for 
under Act IV of 1930. The case accord- 
ingly proceeded before the Special Tribu- 
nal but before any charges were framed 
on Februar- 3, 1933, the Government of 
India issue a notification cancelling the 
notification of November 21, 1930, extending 
the Actto the province of Delhi. The 
argument cf the learned Counsel is that 
though the Act is no longer ‘extended to the 
province of Delhi the Court which had 
been consti:uted under that Act was never 
dissolved bz the Local Government at 
Delhi whick alone could dissolve the said 
court. He contends that the Act might 
have ceasec to apply to the province of 
Delhi but ikat would not ipso facto dis- 
solve the ccurt nor could a notification of 
the Imperial Government dissolve the court 
which could only be constituted by the 
Local Government and therefore could 
only be dissclved bythe Local Government 
by anorderin writing as provided in the 
Act read with the General Clauses Act, 
s. 21. It appears to be correct, as a matter 
of fact that the Local Government at 
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Delhi never passed any order rnoving 
the Commissioners appointed or ceclaring 
that they had ceased to be Comm-sioners. 

It is evidently assumed that ths orders 
of the Supreme Government of India were 
sufficient for this purpose. The Barned 
Counsel’s contention therefore is stat the 
court which was originally seized of this 
case is still in- existence and as thas court 
had exclusive jurisdiction, no othe- court 
is empowered to try this case. Ee con- 
tends that the repeal. of an Act creating a 
certain court on a certain procedtre would 
not cause the jurisdiction of the court to 
cease at any rate so far as pending cases 
are concerned. In the alternative Le con- 
tends thatif the court had not axclusive 
jurisdiction the court had jurisdiction and 
having once seizin of the case, ac other 
court could proceed to try the same case. 
The points raised by the learned Jounsel 
might have created considerable d_fficulty 
but itis unnecessary to enter into 5, cetailed 
discussion of them because it seems to me 
that neither of the hpyotheses of hs learn- 
ed Counsel really exists. I find mothing in 
ActIV of 1930 by which exclusive furisdic- 
tion was conferred on the Special Tribu- 
nal. Allthat that Act declares ic that, if 
go advised the Local Governmen; may 
constitute a special court with sp2cal pro- 
cedure to try certain offences and it may 
then order certain persons to be tried be- 
fore that special court. This really means 
nothing more than that the ordirazy courts 
and the Special Tribunal have concurrent 
jurisdiction over certain offences The first 
contention therefore that the Speca Tribu- 
nal had exclusive jurisdiction © try this 
case is not correct. 

The second contention of the learned 
Counsel is that granting thereic concur- 
rent jurisdiction, when one cour’ Eas taken 
up the case the jurisdiction of tae other 
court is ousted by the first Court, taring seizin 
of the case. I know of no law or -p-inciples 
of law leading to this result. It may hap- 
pen even under the Criminal Procedure 
Code in the case of what is knovn as con~ 
tinuing offences that two courts may have 
jurisdiction to try the case. Both courts 
might proceed to try the case in ignorance 
ofthe proceedings of the other @urt. A 
special procedure, is provided in he Ori- 
minal Procedure Code for such 2ases_ to 
prevent the continuance of two tzials re~ 
garding the same offence, but apart from 
the special procedure, I know ofno princi- 
ple by which courts of concurzeat juris- 
diction could not proceed totry he same 
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offence. Of course where one court had 
arrived at a conclusion and delivered a 
judgment it would be open to the accused 
to plead autrerois convict or autrefois 
acquit but that is a different ques- 
tion altogether from holding that the 
proceedings in one or other of the Courts 
are coram non judice. I therefore repel 
this contention also and hold that the 
Special Magistrate had jurisdiction to try 
this case. 

Coming now to the merits of the case 
I see no reason to doubt the direct evi- 
dence showing that the appellant, Dhan- 
wantri was seen by two Police Officers, 
Ghulam Rasul and Gian Chand, passing 
along the nat sarak with a companion and 
that the two Police Officers pursued Dhan- 
wantri and his companion and that while 
the chase continued down Chandni Chowk. 
Dhanwantri and his companion separated, 
Dhanwantri running on the right side of the 
Chandni Chowk and his companion going 
off towards the left. Mohammad Afzal, 
constable, hearing a Police whistle. turned 
round and saw Dhanwantri and tried to 
catch him. Dhanwantri turned round and 
fireda pistol at .the constable which struck 
the whistle that the constable hadin his 
pocket and then passed through the side 
of the constable and the bullet remained 
lodged inside and was extracted subse- 
quently as the medical evidence shows. Very 
pluckily the constable, though temporarily 
knocked out, continued the chase. 

Dhanwantri, agam fired at him but 
missed and his magazine being presum- 
ably exhausted he was seized by Moham- 
mad Afzal, the pistol was snatched away 
by constable, Abdul Majid, who along 
with head-constabie, Mohammad Haidar, 
also appeared on the scene and the ap- 
pellant was then removed to the kotwali 
where a fard was prepared of the re- 
covery of the pistol. The main point urged 
by the learned Counsel for the appellant 
on the merits is that the pistol was on 
April 21, 1932, before the Special Tri- 
bunal shown to be defective by Vidya 
Bhushan who was an accused before the 
Special Tribunal. His contention is that 
the pistol has remained all along in the 
custody of the Police. Inits present con- 
dition the magazine is defective and 
the last two cartridges at any rate cannot 
be fired from this pistol. He further con- 
tends that the ejector is defective and 
the pistol could at most be fired once and 
once only. Now the evidence of the pro- 
secution is that in all probability this pistol 
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was fired four or five times (see the evidences 
of H. C. Ghulam Rasul), and according 
to all the evidence of the prosecution wit- 
nesses it was fired at least twice. It appears 
from the prosecution evidence thas ths 
pistol after being taken charge of by ths 
Police remained in the malkhana, nobody 
cleaned it or oiled it, and it seems to 
me quite possible that rust may hava 
affected the ejector at any rate to account 
for its present defective condition. So far 
as the magazine is concerned the learned 
Counsel contends that rust could no; pos- 
sibly affect the spring of the magazine. 
The learned Government Advocate does 
not admit this proposition and there is 
no evidence on the record to show ms 
what the position may be as regards the 
spring. Be that as it may, after allow- 
ing for certain natural extravagances in 
the evidence of the Police constable as to 
the particular part they played in this 
affair and the courage they showed in 
contesting the appellant I see no reason to 
doubt the evidence as to the actual ase af 
the pistol by the appellant. It must bs 
borne in mind that the appellant himself 
denied the possession ofa pistol altogether. 
His learned Counsel while not admitting 
that he had a pistol, has wisely confined 
himself to contesting that he might have 
had a pistol but he did not use it in 
the manner suggested by the prosecution. 
In considering therefore the evidence cf 
the prosecution and weighing its-truth it 
is an important fact to note thas ths 
appellant -himself never raised exactly the 
case that his learned Counsel has raised 
for him in appeal. I therefore consider that 
on the merits he has been rightly cor- 
victed under s. 307, Penal Code, forit is 
obvious from the place where the bullet 
struck that the shot was aimed wizh the 
intention of seriously injuring the Police 
constable who was chasing the appellant 
and -with reckless disregard as to whether 
his life was or was not endangered by 
doing so. 

When amanuses a deadly weapon like 
a pistol in such a fashion the presumption 
against him is that he intended to cause 
death. Isee no reason why the presump- 
tion should not be drawn against the ap- 
pellant in this case. It follows that he hes 
also been rightly convicted under s. 19 
(f), Arms Act. The only question remain- 
ing is @ question of sentence. It is a 
serious offence to shoot at. Policemen with 
pistols while the policemen are endeavouz- 
ing to discharge their duties and I would 
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not ordinarily have interfered with th 
sentence pussed in the case but I beer in 
mind that for no fault of his, the appellant 
has been an under-trial prisoner for nearly 
two and a half years and bearing this in 
mind I ordar that the two sentences should 
run concurrently. The appeal is otherwise 
dismissed. i 
N. Order accordingly. 


LAHORE HIGH COURT 
First Civil Appeal No. 525 of 1927. 
February 16, 1933 
ADDISON AND BHIDE, JJ. 
H. UBED-UL-RAHMAN AND OTHERS— 
DEFENDANTS—-APPELLANTS 


E VETSUS 
DARBARI LAL AND OTHERS—PLAINTIPFS 
— RESPONDENTS 

Landlord cnd tenant—Dispute as to whether ten- 
ancy had expired—Decision in favour of landlord— 
Tenants’ liability to pay mesne profits— Transfer of 
Property Act (IV of 1882),s. J11~—Civil Procedure 
Code (Act V cf41908), ss. 24,96 —Suit originally filzd as 
small cause transferred subsequently— Right of appeal. 

The plaintifs sued to eject the defendants from 
certain shops which they had taken on lease for 
aterm. The latter contended that the term hai not 
expired but iv was ultimately decided in 1926, that 
the lease hac expired in 1915. The plaintiffs shen 
sued for mesne profits from 1918: 

Held, that the court having; already decided that 
the lease terminated on July 9, 1915, the postion 
of the defendents could not be considered to bethat of 
tenants thereafter according to the principle of 
s. III (A) of she Transfer of Property Act anc the 
defendants ware liable tc account for the mesne 
profits received by them, Sundar Singh v. Ram 
Saran Das (21, referred to. 

The mere fact thatthe suit was originally insti- 
tuted in the Court of Small Causes and was t-ang- 
ferred therefrom under s. 24 Qivil Procedure Code, 
cannot alter itsnature, when it was in fact not cog- 
nizable by that court. 

F. C. A. from a decree of the First 
Class Sub-. udge,Delhi, dated July 24, 1924. 

Messrs. Mohammad Amin and Prakash 
Chandra, for the Appellants. 

Messrs. Kishen Dayal and Bhagwat Dayal, 
for the Respondents, 

Bhide, «.—Oivil Appeals Nos. 525, 526 
and 1729 and Civil Revision No, 196 of 1327, 
are connected and will be disposed of 
together. These arise out of four suite of 
a similar character which were tried and 
disposed of together by the Sub-Juige 
Fist Class, Delhi. The learned Sub-Juige 
has decreed the suits and the defendants 
have appealed. One of the suits, which 
was for recovery of Rs. 187 only, wae at 
first instituted in the court of Small 
Causes, but was later transferred to the 
court of the Sub-Judge under s. 24, Civi] 
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Procedure Code. A petition for revision 
(Ü. R. No. 196 of 1927) has been ‘filed in 
connection with the decree passed in this 
suit, on the ground that the suit con- 
tinued to be of a small cause nature in 
spite of the transfer by virtue of the 
provisions of sub-s. 4 of s. 24, Civil Pro- 
cedure Code. oo 

The history of the protracted litigation, 
which has given rise to these appeals and 
the petition for revision, which dates as 
far back as the year 1909, has been given 
in detail in the order of the learned 
Subordinate Judge. It will be snfficient 
to give the following facts for the purpose of 
this judgment. : 

One Karim Ullah died about the year 
1909, leaving some shops in Chandni 
Chauk as his property. He left about a 
dozen heirs. Three persons, named Altaf- 
ul-Rahman, Ubaid-ul-Rahman, and Ahmad 
Said, obtained a lease of these shops 
(including the shops now in dispute which 
have been described as shops Nos. 8 and 9, 
in the judgment of the learned Sub- 
Judge), for a period of five years aba 
rental of Rs. 180 per month. According 
to the terms of the lease the perid of five 
years was to begin to run when ths lessees 
obtained possession of all the 9 shops. The 
shopsin dispute were already in the occupa- 
tion of certain tenants and the lessees had to 
sue for their ejectment in August, 1909. The 
suit was contested and objections were raised 
also in the execution proceedings. It was 
not till August, 1912, that the lessees 
obtained possession of the shops. In the 
meantimé, the heirs of Karim Ulah had 
sold the shops in Delhi to different persons 
and these latter had sued for partition. 
Eventually the shops in dispute fell to 
the share of three persons named Parme- 
shari Das, Sultan Singh and Kudrat Ullah. 
These persons now sued to eject ths lessees 
from the shops but the lessees resisted 
on the ground that they had not yet obtain- 
ed possession of all the shops and the 
period of five years of their tenancy had 
not yet expired. This litigation had a 
chequered career and went on for a con- 
siderable time. Eventually it was held by 
a Division Bench of this court (Vide 
judgment reported as Obedur Rahman v. 
Darbari Lal (1), that the lease in question 
had expired on July 9, 1915. This finding 
which is binding on the parties to these 
suits must be accepted as final for the 


(1) 98 Ind, Cas. 584; 7 Lah, 423; 27 PL R663; A I 
R 1927 Lah, 1. 
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purposes of these appeals and the petition 
for revision. 

The suits out of which the present appeals 
and the petition for revision arise were 
instituted in the years 1923 and 1926 and 
were for recovery of mesne profits for the 
shops realized by the defendants, who were 
alleged to be in wrongful possession. The 
mesne profits were claimed for periods 
from November 15, 1918, onwards, as the 
claim for the prior period had already 
become time-barred. The learned Sub- 
ordinate Judge has decreed the claim for. 
the actual amounts realized by the defen- 
dants from their sub-tenants and the fact 
that these amounts were so realized is 
not now disputed. The sole point which 
the learned Counsel for the defendants has 
pressed before us is that the defendants 
Were in possession bona fide as tenants 
and that they should have been held liable 
to.pay only Rs. 20 per month according to 
the terms of their lease irrespectively of 
the amount actually realized by them from 
their sub-lessees. f 

For the determination of the above 
question it must first be seen whether the 
possession of the defendants during the 
periods in question was that of tresspassers 
as held by the learned Sub-Judge or that 
of tenants as contended by the learned 
Counsel for the defendants before us. As 
stated already, the lease was for a period 
of five years. This court having, already 
decided that this lease terminated on July 
9, 1915, the position of the defendants 
cannot be considered to be that of' tenants 
thereafter according to the principle of 
s. 111 (A) of the Transfer of Property 
Act. This was the view taken by the 
learned Sub-Judge and it is fully sup- 
ported by a recent Division Bench judg- 
ment of this court reported as Sundar 
Singh v. Ram Saran Das (2). The learned 
Counsel for the defendants contended that 
the question, whether the lease had or 
had not terminated, was in dispute and 
was not finally decided by the High Court 
till the year 1926 [the judgment reported 
as Obedur Rahman v. Darbari Lal (1), was 
delivered on March 4, 1926], and con- 


sequently the defendants should be held 


to be in occupation as tenants during 
the periods for which mesne profits were 
claimed in the present suits. But the 
mere fact that the matter was in dispute 
cannot help the defendants and the ques- 
tion must be decided in the light of the 


2 142 Ind, Cas. 154; 883P LR 323; A I R 1933 
Lah, 61; Ind. Rul (1933) Lah. 269; 14 Leb. 197, - 
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final decision of the point. The plaintiffs 
were trying hard to eject the defendants 
ever since the year 1914 and it is not 
suggested that they ever accepted or 
acquiesced in their position as tenants. 
It appears that the rents have risen very 
high since the original rent was fixed and 
it was apparently owing to this reason 
that the defendants persisted in resisting 
the plaintifs’ claim. If in these circum- 
stances the defendants continued in-occupa- 
tion after the expiry of the lease it was at 
their own risk. It was next contended 
that, even if it be held that the defend- 
ante were unlawfully ‘holding over’, they 
should not have been held liable to pay 
more than double the rent fixed for each 
shop by the terms of the lease, i. e., Rs. 20 
per mensem. But as the tenancy had 
terminated and the defendants were in 
unlawful possession, they cannot rely on 


the terms of the tenancy. The compensa- 


tion for ‘use and occupation’ in such a 
case must naturally be assessed on the 
basis of the normal] rent realizable during 
the periods in question. It is unnecessary 
to discuss for the purposes of this appeal 
eases in which double the normal rent has 
been allowed when the tenant was found 
to have held over wilfully and contu- 
maciously: For, in the present instance the 
plaintiffs have been given decrees only 
for-the amounts actually realized by them 
from the sub-tenants. They have thus nos 
been really penalized in any way. In 
the circumstances I see no ground to 
interfere. 

As regards the petition for revision, & 
preliminary objection was raised that no 
revision is competent, as the suit was for 
Rs. 187 being one for recovery of profits 
of immovable property wrongfully receivea 
‘by the defendants, was excluded from the 
cognizance of Court of Small Causes by 
Art. 31 of the Second Schedule to the 
Provincial Small Cause Courts Act and 
consequently an appeal lay to the District 
Court. This contention seems to be correct. 
The mere fact that the suit was originally 
instituted in the Court of Small Causes 
and was transferred therefrom under s. 24 
Civil Procedure Code, cannot alter its 
nature, when it was in fact not cognizable by 
that court. 

On the above findings I would dismiss 
the appeals as well as the petition for 
revision with costs, 

Addison, J.—1 agree. 

N. Appeals dismissed. | 
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LAHORE HIGH COURT. 
Miscellaneous Second Civil Appeal No, 1172 
of 1932 
April 25, 1933 
BHIDE, J. 
Firm NANNA MAL BANARSI DAS— 
DECREE-HOLDERS—APPELLANTS 


versus 
BAL MOKAND AND oTHERS— 
JUDGMENT-DEBTORS— DEFEN DANTS— 
RESPONDENTS. 

Contract Act (IX of 1872}, s. 264—Parinership— 
Retirement of-partner—No public notice— Liability to 
new customers—Onus of proof. 

It_is not open to new customers of a firm who begin 
dealings with the firm after its dissolution to take ad- 
vantage%of ths provisions of s. 264 of the Contract Act. 
Section 264 af the Contract Act isa particular form 
of estoppel by conduct and aperson is not entitled 
to take advantage of it unless the facts raise a 
presumption that the absence of public notice excit- 
ed in him a belief which caused him to do something 
that he would not otherwise have done, Chand Mal 
v. Ganga Ram (!)and Bichhia Lal v. Munshi Ram 
(23, followed ee 

Even if s. 204 applied to such cases the new cus- 
tomers will kawe to prove that they knew that the 
partners who bad retired were partners of the firm 
when they started their dealings, {p. 848, col. J.j 


M. S. ©. A. from an order of the 
District Judge, Gurdespur, dated March 31, 
1952, affirming that of the Subordinate Judge, 
Second Class, Gurdaspur, dated July 13, 
1931. 


Mr. Chirenjiva Lal, for the Appellants, 
Mr. Mawai Kishore, for the Respondents, 


Judgment.—The material facts ofthe 
case are brieflyas follows :—A decree was 
obtained br a firm named Nanna Mal- 
Benarsi Das of Karachi against another firm 
named Labhu Mal-Basanta Mal of Batala 
on March 14, 1927. In execution proceed- 


ings the plaintiffs sought to make seven 
persons liable under the decree on the 
ground that they were partners of the 


firm. These men with the exception of 
Labhu Mal denied their liability on the 
ground thai they had ceased to be part- 
ners long tefore the decree was passed. 
During the pendency of the suit notice 
was admittedly given only to Labhu Mal 
and it was, therefore, incumbent on the 
decree-holders, to establish the liability of 
the objectorsunder O. XXI, r. 50, Civil 
Procedure Code. Evidence was led by the 
parties. Ths trial Court found the issue 
against the decree-holders and the decision 
was upheld in appeal by the learned 
District Judgs. From this decision the de- 
cree-holders have preferred a second appeal. 

The learned Counsel for the appellants 
contended that Bal Mckand one of the ob- 
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jectors, has admitted in the witness-box 
that the objectors continued lo be  pait-. 
ners of the firm for about six months after 
the death of Basanta Mal which resulted 
in the dissolution of the firm some1? years 
ago and that jin view of this admission 
there was a presumption under s. 262 ofthe 
Indian Contract Act that the objectors 
were partnersof the tirm as no public 
notice of the dissolution had been given. 
It was admitted that a public notice of the 
dissolution had not been given and the sole 


point which requires consideration, there- - 


fore, is whether the objectors should be 
held liable on the basis of the provisions of 
s. 264 of the Indian Contract Act. 
According to s. 264, persons dealing with 
a firm are not affected by a dissolution of 
which. no public noticeis given unless they 


` -themselves had notice of such a dissolution. 
‘Thereis a divergence of judicial authority 


on the question whether the expression 
“persons dealing: witha firm” occurring in 


.this section applies only to persons dealing 


with a firm before its dissolution or also to 
persons who start their dealings after dis- 
solution, It was held in Chand Mal v. 
Ganga Ram (|) that the expression does 
not cover persons dealing with a firm for the 
first time after dissolution and this view was 
accepted by a Divison Bench of this court 
in Bichhia Lal v. Munshi Ram (2), The 
appellants alleged that they were dealing 
with the respondent firm, even before its 
dissolution by the death of -Basanta Mal 
and also during: the period of about six 
months thereafter, when the objectars were 


-still working as partners according tothe 


statement-of Bal Mokacd. But this allega- 
tion-has not been. proved. The learned 
Counsel for the appellants referred to the 


statement of Bal Mokand in this connection 


but he has made conflicting statements and 
his evidence cannot help the appellants. 
The léarned Counsel next tried to rely on 
certain accounts which he sought to pro- 
duce inthe Lower Appellate Court. But 
this evidence does not appearto have been 
admitted. If the appellants were new 
customers of the firm after its dissolution, 
they cannot take advantage of the provi- 
sions of s. 264 in view of the Division Bench 
judgment of. this court referred to above. 
It was urged that the judgment does not 
lay down correct law and that the Calcutta, 
Madras and Bombay Hight Courts have 
taken a different view. (Cf. Bhaishankar 


` (1) 78 P R 1903, 
(2) 68 Ind, Cas. 932; A IR 1922 Lah. 456, 
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Motiram v. Lakshmi Dyeing Warks (3) 
Chenchuven Katanagiah Chetty & Co. v. 
Padmanathan Chetty (4) and Jagat Chandra 
Bhattacharayya v. Gunny Ahmad (5). But 
I do not think there is sufficient justifica- 
tion for reference to a larger Bench as 
suggested in the circumstances of this case. 
For, even if it be held that s. 264 applies 
to new customers, the appellants had still 
to prove that they knew that the objectors . 
were partners in the firm when they started 
their dealings. The statement of Bal Mo- - 
kand on which the learned Counsel relied 
shows that the objectors ceased to be part- 
ners about six months after the death of 
Basanta Mal which took place some 13 
years ago and it appears that since then 
it was Labhu Ram alone who was con- 
ducting the business of the firm. As point- 
ed out in Bichhia Lal v. Munshi Ram (2), 
s. 264 “of the Indian Contract Act is 
a particular form of estoppel by conduct 
and-a. person is not entitled totake advan- 
tage of it unless the facts raise a presump- 
tion. that the absence of a public notice 
excited in him a belief which caused him to 
do something that he would. not otherwise 
have done. According to the evidence of 
Bal Mokand on which the Jearned Counsel 
for, appellants sought to rely, the objectors 
ceased to have connection with the respon- 
dent firm long ago and there is nothing to 
show that the appellants believed that they 
were still partners in the firm and were 
akan to deal with the firm in that be- 
lief. 

I dismiss the appeal with costs. 

N. Appeal dismissed. 

() 129 Ind. Cas. 588; A | R 1930 Bom 449; 32 
Bom L R 1031; Ind. Rul. 1932) Bom, 188. 

(4) 106 Ind. Oas. 904; AIR 1928 Mad 125; (1927) 
M WN 770. 


(5) 91 Ind. Cas, 824; AT R1926 Gal. 271; 39 GO W 
N il; 53 O 214. 


—_———— 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision Application 
No. 62-B of 1933 
August 29, 1933 
STAPLES, A. J.C. 


CHAMPALAL GIRDHARILAL—Accussp 


— APPLICANT 


versus 
EMPEROR— Oprostre Party 
Income Tax Act (IX of 1922), ss. l, 52—Ineom- 
plete return—Verification of such return, whether 
constitutes offence under s$. 52—~Criminal trial— 
Sanction to prosecute under one section, whether im- 
plies sanction to prosecute under &nother section. 


1983 °° 
The assessee submitted returns with clear state- 
ment that the accounts were not correct. The Assis- 
tant Commissioner sanctioned prosecution of the 
_assessee under s. 177, Penal Code, read with 
“a, 52 of the Income Tax Act and the trial Magistrate 
convicted the accused. Ono appeal the Sessions 
Judge held that the accused did not commit offence 
under s. 52, but under s. 21 of the Income Tax Act 
and convicted him : 

Held, that an offence under s. 52 was of a different 
nature to an offence unders 51 ofthe Act and that the 
accused would be prejudiced by being found guilty 
on a charge, which he was not called upon to meet 
and which was of a different mature to the 
one which was made against him, and the sanction 
granted by the Assistant Commissioner for the pro- 
secution of the assessee under s. 52 of the Act 
would not warrant his conviction for an . offence 
under s, 51 of the Act, for which there was no 
sanction and consequently, the conviction should be 
set aside, 


O. R.A. from an order of Additional 
ce Judge, Amraoti, dated March i4, 
1933. - 

Mr. M. R. Pathak, for the Applicant. 


Mr. V. Bose, for the Crown. 


Judgment.—The applicant Champalal 
was prosecuted for an offence under s. 92, 
Income Tax Act, for making a false state- 
ment in his declaration attachéd to his 
income-tax return. He was found guilty 
by a Magistrate exercising powers under 
s. 30, Criminal Procedure Code and sen- 
tenced to a fine of Rs. 200. On appeal the 
Additional Sessions Judge, Amraoti, held 
that the applicant had not committed an 
offence under s. 52 of the Act, but had 
committed an offence under s. 51 (c) of 
the Act. He altered the conviction to one 
of an offence under the latter section and 
reduced the fine to Rs. 100. The appli- 
cant now applies for revision to this.court 
on the ground that there was no sanction 
for his prosecution under s. 51, as requir- 
ed by s. 53 of the Act, and that the sanc- 
tion for prosecution under s. 52 was not 
valid for a prosecution under s. 51. No- 
tice was issued to the District Magistrate 
to show cause against the application, and 
he has replied that he can show no cause. 
The learned Standing Counsel however 
who appeared for the Crown in this court 
attempted to justify the conviction on the 
ground that sanction for prosecution for 
an offence under s. 52 would cover a pro- 
secution under s. 51, as an offence under 
s. 52 was the more serious offence. The 
facts are briefly as follows: Champalal is 
the head of a firm carrying on business 
at Amraoti, and that firm was called upon 
to furnish a statement of the income for 
the year 192930 by a notice under s. 22 (2), 
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Income Tax Act. In obedience to that 
notice Champalal furnished a return dated 
June 29, 1931, in: the prescribed printed 


-form, whith is on the record as Ex. P-4, 


and attached thereto a profit and loss state- 
ment, which is on the record as Ex. P-5. 
At the foct of p.lof this latter statement 
the following note eppears under the sig- 
nature of Champalal : f 

“(1) Besides this the assessee has one-half share in 


a registered firm styled as Girdharilal Panchamsao 


at Nagpur. Shareincome may be added to find out 
total income and the assessee be given refund op 
that amouns which-will be due (2). The accounts 
are incomplste, some accounts are to be settled, ac- 
counts want some overhauling. The assessee has 
submitted the return under protest and he be pere 
mitted to revise return if thought proper. The 
essessee nor or?) his special agent Mr.’ Khatri does not 
take any rasponsibility for the correctness of the 
figure.” ; : 

The income-tax authorties held that this 
return was a false one and that certain 
items had been deliberately left out, and 
the Assistent Commissioner Mr. Subhedar 
accordingiy sanctioned the prosecution of 


. Champalal under s. 177, Indian Penal Code, 


read with =. 52, Income Tax Act, by an order 
dated Merch 11, 1932. The Magistrate, 
Mr. Khan, held that Champalal had been 


- guilty of filing a return in which he had 


knowingly and intentionally made false en- 
tries and therefore had committed an offence 
under s. 52 of the Act. The Additional 
Sessions Judge, on the other hand, held that 
the return (Ex. P-4), although verified, 
was no return in law owing to the quali- 
fying clauses, which have been quoted 


“above, made in the profit and loss state- 


ment (Ex. P-5), which was appended to and 
formed part of the return. He therefore 
held that, as there was no valid return, 
and the return was admittedly incomplete, 
Champala! could not be found guilty of 
making false statement in the return but 
that be cauld be prosecuted under s. 51 (e) 
of the Act for failing to furnish the re- 
turn mentioned in s. 22 ofthe Act in due 
time, as required by the notice served 
upon him. In paras.7, 8 and 9 of his judg- 
ment the Additional Sessions Judge has 
given reasons for holding that the return 
submitted by Champalal was not a valid 
return, and the view taken by him isnot 
now seriously disputed on behalf of. the 
Crown and must, I think, be taken as cor- 
rect. It is true that Champalal did sub- 
mit a return, but ostensibly and openly 
that return was not a complete one and 
was stated tobe incomplete, and I would 
agree with the Additional Sessions Judge 
in holding that the case in Ganga Sagar 


850 


that there was no 


valid. one -or constitute commission of an of- 
-fence under s. 52 of the Act, It may be taken 
.then as established that Champala] was 
‘not guilty of an offence under s. 52 of the 
-Act when he submitted the return (Ex. P-4) 
‘and the profit and loss statement (Hx. P-5). 
“The only question, then, to be consider- 
.ed- is whether the view taken by the Ad- 
`. ditional Sessions Judge, that thangh the 
„sanction of the Assistant Commissioner 
was only for prosecution under s. 52 there 
was no bar to a prosecution under s. 51, 
.-i8 correct. The Additional Sessions Judge 
-has relied on the cases in Begu v. Empe- 

` ror (2) and Emperor v. Ismail Khadirsab (3) 
as authority: for the view taken by him, 

- “but I am of opinion that those cases are 
_:not in point and can be easily distinguish- 
. _6d., It may incidently be pointed out that 
Jin ‘neither of the cases quoted did ‘the 
‘question of sanction for the prosécution 
_ arlee. 
Lordships of the Privy Council havé given 
‘their reason why in the.case before them 
‘persons who were charged under s. 302, 
Indian Penal Code, could be convicted 
-under s. 201, Indian Penal Code, though not 
*charged with the latter offence, under the 
provisions of ss. 236 and 237, Criminal 
Procedure Code. I do not however think 
>that strictly speaking, the provisions of 
8: 236, Criminal Procedure Code will apply 
to the present case, because in the mind 
of ‘the Assistant Commissioner whosanc- 
. ‘tioned the prosecution there was no doubt 
. ‘as to what offence had been committed 
`. by “Champalal. He clearly held that 
‘.Champalal had been guilty of making a 
false return and he sanctioned his prose- 
‘cution for that offence under s. 52, Income 
Tax Act. If there were no question of 
sanction, the provisicn of s. 236, Criminal 
‘Procedure Code, would apply to the pre- 
sent case and Champalal might have been 
-prosecuted for both offences under ss. 51 
‘and 52,-orin the alternative for either of 
‘them or, if charged with an offence under 
(1) 220 Ind Cas 435; AIk 1929 AJI, 219; 31 Or 


L J 88; Ind Rul. (1936) All 51; (1930) A LJ 26; 
(1929) Or. Cas, 647, : 

'(2) 88 Ind. Cas, 3; AI R1925 PO 130, 26Cr LJ 
71059; 2 I A 191; 6Lah, 226: 20 W N 447;48M L 
-J 643; 41C L J 432; 27 Bom.L R i07;3 Pat. LR 
-95 Cr; 223A LJ 636; (1922) MWN4i8:7]ah.L J 
324: 30 O W N 581 (P 0). 

(3) 108 Ind. Cas, 501; A I R 1928 Bom. T30: 29 Or. L 
f ie: 52 B 385; 30 Bom. L R 330: 10 A I Or. R 
-~ :*Page of 6 Lah,— Hd.) ee g 
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s. 52, he might perhaps be convicted of 
on 51. There however 
question of sanction and the 
sanctioning authority has sanctioned the 
prosecution under one section only. I do 
not think that, when the accused has been 
found not guilty of that offence, he can 
be found guilty of the other offence. 

It may further be noted that an offencé 
under s. 52 of the Act is clearly stated 
to amount to an offence under s. 177, 
Indian Penal Code, which is a statutory ` 
offence, whereas an offence under s. 51 
of the Act would, in the ordinary course 
of events, be no offence at all and is only an 
offence under the special provisions of the 
Income Tax Act. Jtmay therefore, I think, 
be held that an offence under s. 52is 
of a different nature to an offénce under 
s. 51 of the Act. Further as admitted by 
the District Magistrate in his reply to 
the notice sent to him, Champalal was only 
called upon to meet an accusation of an 
offence under 8. 52, 4. e., for making a 
false return, and ib was taken for granted 
by all parties that he had not 
committed an offence under s. 41, i. e, .- 
feiling to submit a return, and it was con- 
sidered that he had submitted a valid 
return, but that there were false entries in- 
that return.It seems clear then that Champa- 
lal would be prejudiced by being found 
guilty on a charge, which he was not calléd 
upon to meet and which was a charge of 
a different nature to the one which was 
made against him. I am of opinionthen 
that the view taken by the Additional 
Sessions Judge is incorrect and that the 
sanction granted by the Assistant Commis- 
sioner for the prosecution of Champalal 
under s. 52 of the Act would not warrant 
a conviction of Champalal for an offence 
under s. 51 of the Act, for which there was 
no sanction. I therefore set aside the 
conviction and senfence and direct that 
Champalal be acquitted and set at liberty. 


The fine, if paid, will be refunded to him. 
Ov. 


Conviction set aside. 
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466 (1)—Ezamination of Civil Surgeon examining 
accused—Necessity of—Condition not mentioned in 
s. 466 (1)—Whether can be added by Magistrate. h 


The provisions of s.46!, Criminal Procedure Codé, 


are mandatory, They require the Magistrate not 
only to have the accused examined by the Oivil 
Surgeon of the District or such other Medical Officer 
as the Local Gove:mment directs but to examine 
such officer as a witness [p 853, col 1.] 

The only .power vested in the Magistrate under 
8. 466, cl. (1) is to order the release of the accused 
“on sufficient security being given that he ehall be 
properly taken care of and shall be prevented from 
doing injury to himself or to any other person, and 
for his appeararice when required before the Magis- 
trate or court or such officer as the Magistrate or 
court appoints in this behalf." There is nothing in 
this section to empower the Magistrate to add: any 
other condition. Where the Magistrate has ordered 
that the accused be released provided "a responsible 
gentleman comes forward to take care of her outside 
Karachi”, the order of conditional release cannot be 
sustained. [p. 853, col. 2.] 


Mr. P. S. Shahni, for the Applicant. 
Mr, C. M. Lobo, for the Crown. 


Mr. Rewachand Vassanmal, for the Oppo- 
nent. 


Rupchand, A. J. C.—This revision ap- 
plication has been’ filed by one Kaunsh 
the husband of a woman named Gangabai 
.who has been held by the learned Ad- 
ditional City Magistrate to be insane and 
incapable of defending herself, by two 
separate orders passed in two separate com- 
plaints pending against her for trespass. 
She has been ordered to be released on 
security being furnished under the pro- 
visions of s. 466, Criminal Procedure Code, 
andon certain conditions which- will be 
stated presently. 

‘The facts connected with this revision 
application are of somewhat wuhusual in- 
terest and may well be stated at some 
length and in their chronological order. 
The complainant in both these cases is one 
Mr. Punniah, the Editor of a local daily 
newspaper, the ‘Sind Observer.” At one 
time he wasthe President of the Cosmo- 
politan Housing Society of Karachi which 
owns a colony. The applicant owns a house 
in vhis colony where he lived with the 
accused forsome time prior tothe present 
complaints. On October 13, 1932, the ac- 
cused is said to have trespassed into the 
office of the complainant which office is 
not in the colony but in another part of 
thstown. She is said to have created a 
scene. The complainant asked for Police 
aid. The Police removed the accused from 
the premises of the complainant by taking 
her into custody and sent her for trial 
before the learned Magistrate for an of- 
fence under s, 448, Indian Penal Code. On 
that very day the applicant made a peti. 
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sion to the learned Magistrate in which he 
stated that his wife - 


“has since some time been behaving in a manner 
pointing towards insanity...... She was in the habit 
of beating her children, tearing their clothes and. 
in several ather respects conducting herself in a 


manner which showed that she was mentally de- 
ranged,” 7 . 
- He preyed that the -court would be 


pleased to arrange for the accused being 
kept undsr proper medical observation 
before tke case against her was proceeded. 
with, Ox that petition the learned Mae 
gistrate ordered that the accused be kept 
under medical observation; On October 
16, the applicant: sent a letter to’ the 
Civil Surgeon of Karachi in which he stated 
inter alia as’ follows: een 

“(The aceused) has been suffering from fits of. 
insanity ever since her last confinement and loss 
of child in 1928 From that time she has been 
subject to frequent fitsof insanity and when in 
that state she used to be very restless day and 
night crying and bawling out for hours together, . 
tearing her dress and speaking like one entiraly out. 
of senses, She used also to abuse me and our 
chlidren, bezt and bite us As a rule these symp- 
tems appeer just before her mensus, me 

m _* LL 


| JAN 

“I regret to add that in her present etate of 
health it is nos possible forme to keep her in my 
house... ” | | f 

On October 21, the Civil Surgeon certi 
fied to she court thatthe accused was a 
lunatic and the learned Magistrate ac- 
cordingly fixed October 25,as the, date for 
disposal of the case. On October 25, the 
complainent made an application to the 
court that as the accused was reported to. 
be a lunatic he withdrew his complaint 
against ner. The learned Magistrate .re- 
jected that application observing that the 
case was a warrant case and could not 
be withcrawn. He. examined the House 
Surgeon and ordered under s. 466 cl. (1) 
that the accused be released on security.. 
being furnished as required by law. The 
husband stood surety for her and she was 
released from custody. On October 31, 
the complainant petitioned to the court 
complaining that the husband had been 
unable tc keep control over the accused, that 
on the very day she was released she would 
not go back to her husband but was coax- 
ed to go and stay in Seth Isardas Varand- 
mal’s kotiz and that four days after she got 
out of contol and went to the complainant’s 
house on Sunday the 30th and created .a 
scene. On that the learned Magistrate 
passed en order calling on the applicant 
to show cause on November 3 why his bail 
bond should not be cancelled. On Novem.- 
ber 2, the accused is said to have- tres- 
passed into “the office of the complainant 
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and to have again created a scen2.Police . 
aid was requisitioned. The accus2z was 


taken into custody and challaned a second 
time before the learned Magistrat= “or the 
offence of trespass. She was ord=t=d by 
the learned Magistrate to be detained in 
jail pending inquiry regarding =r ac- 
commodation in the Hyderabad ard Yer- 

vada’ Mental Hospitals. i 

On November 4, the accused snt a 
petition from jail asserting that she was not 
mad and made certain aspersions ageirst the 
complainant. In consequence of her 2Zplica- 
tion the learned Magistrate again mdered 
that she’ be put under medical observation. 

On November 11, the Pleader for t= com- 
plainant wrote to the Superintendent -of 
the jail and got a confirmation frex him 
of the fact that one Kessumal, a reporter, 
of the Times of India had sometkirg to 
do with the initial drafting of the 2=ition 
sent by the accused denying tlu she 
was insane: On November 15, the Civil Sur- 
geon again certified thatthe accu:ed was 
a lunatic. Inter alia he based Hs con- 
clusion on the following as appear: cm the 
back of the certificate: 

«I férined this conclusion on the following round, 
viz. (a) Facts indicating insanity observec Ky my- 
self, viz states that she had divine contac vith a 
certain man not her husband for seven y -cs. Her 
child may be the result of this divinecont ct But 
has’ never had bodily contact with that’ maa. Has 
peculiar expression while talking on this pr-icular 
subject. (b, Other facts (if any) indicating: irsanity 
communicated to me by others, viz. S. E. S. in 
charge of the case report that she considers ho hero 


apa God and she weayes fanciful and romantic 
dreams of his powers " - 2 
On November 18 and 19, the Civil 


' ‘Surgeon was examined. At the deceive of 
the court he sent the case sheet ch-wing 
detailed observations made by b= staff. 
About this time petitions were msde to 
the learned Magistrate on behalf oł the 
` complainant on the cne hand to tae=ffect 
that the accused was reported to be insane 
by her husband even before the mesent 
complaints were filed. Reliance we plac- 
ed in that behalf on a petition sTbmit- 
ted by the husband to the compleinant 
as President of the Housing Society com- 
plaining of the conduct ‘of the eccused. 
It was further stated to the cour: that 
the petition sent by the accused 'frcn jail 
was not her petition but a petition iraft- 
ed by Kessumal and signed by ler On 
the other hand it was contended sy the 
applicant that the accused wasno Dsane 
and that his own petition to tł= court 
that the accused be kept under mecic=l.ob- 
servation. was made at the instance œ Mrs. 
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.Punniah, wife of the complainant. In view 


of’ these allegations the learned Magistrate 
recorded further evidence’ on the diverse 
pleas of the parties and permitted the 
applicant to appear through a Pleader 
Mr. Gurdasing. He ultimately came to 
the conclusion that the accused was in- 
sane and passed the following order:— 

“I hold that. the woman is of unsound mind and 
consequently incapable of making her defence in 
acase concering Mr. Punniah. I therefore postpone 
the proceedings of this case as well under s 464, 
Criminal Procedure’Code, I feel that a change outside 
Karachi to be away from the magic influence of 
Mr, Punviah might do good to this unfortunate 
woman, who seems to have been the victim of 
circumstances which have made her to lose control 
over some of her feelings. Iam therefore prepared 
to give her another chance of being released under 
s 466, Oriminal Procedure Code, provided a responsi- 
ble gentleman comes forward to take care of her 
outside Karachi.’ 


This order is dated December 3. 

On December 5, an application was made 
to the learned Magistrate on behalf of the 
applicant in which he said that he was 
prepared to give security if the accused 
was handed over to him; and that he would 
under Police escort take herto Pandhar- 
pur Orphanage at Pandharpur where ar- 
rangements had keen made to keep her. 
He further stated that if Government was 
not prepared to bear the expenses of- es- 
corting the accused to Pandharpur he 
would be prepared to bear them and that 
if his security was not considered sufficient 
he would be prepared to provide additional 
security. On that the learned Magistrate 
made an order: 


“M. Gurdasing says that he would bring sureties 
on Thursday, Postponed to December 8, 1!32." 
On December 8, the learned Magistrate pas- 
sed the following further order: 

“Messrs. Jethmal and Narian Kaunsh accepted as 


sureties for Rs. 2u0 under s. 466, Criminal Proce- 
drue Code.” 


We have looked for the bonds of these 
two sureties {in the proceedings but can 
find none. But we have found other pa- 
pers which show that at the request of 
the learned Magistrate a Police const- 
able was deputed to take the accused from 
Karachi. On December 8, the learned 
Magistrate dealt with the application made . 
in the first case for cancellation of the 
bond executed by the applicant. In his 
explanation the applicant said as follows; 
“There was no default on his part re: his under- 
taking, Hehad put Gangabai in the safe custody 
of Seth Isardas, as she on leaving the court refused 
to accompany him. He had not the slightest idea 
that she would manage to leave the premises where 
she was put and that she would go and annoy 
Mr. Punniah. As a matter of fact the trouble is 
now over and Gangabai is packed of to Pandharpur 


' 


~ 
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strained circumstance and has bodily beén, com- 
pletely broken down by the worry and disgrace -of 
the court trial and its publicity ” 


On this ground the applicant asked that 
he should not be made liable on his bond. 
On that the learned Magistrate made tae 
following order : ; 

“The bail bond is cancelled; but in view of tae 


explanation rendered and the special circumstances 
of the case E remit the entire amount.” š 


It is after the passing of this order that 
the applicant has filed the present revisicn 
application. Now a bare recital of these 
facts makes it abundantly clear that the 
applicant has not come to us with cleen 
hands and is ‘not therefore entitled to much 
sympathy. His application is liable to be 
dismissed in-limine on the ground' that He 
has no right to come in revision and tke 


application, if any, should have been mace - 


by .the accused. But the record is before 
us and it disclosed ‘several irregularities 
which cannot be permitted to go unnoticed. 
Now there can be no doubt that the first 
order of the learned Magistrate holdirg 
the accused to be insane was passed with: 
out due compliance with the provisions 
of law. A good deal of the trouble which 
has since been ‘caused resulting in was-e 
of time and unnecessary publicity being 
given to these proceedings, would hate 
been avoided had the learned. Magistrate 
borne in mind the specific provision of 
s. 464, Criminal Procedure Code, under 
which he was acting. Had this order 
been a good order, different procedure 
would have had to be adopted. Section 464 
reads: : 

“When a Magistrate holding an inquiry or a trial 
has reason to believe that the accused is of unsourd 
mind and consequently incapable of making Ks 
_defence, the Magistrate shall inquire into the fact 
of such unsoundness, and shall cause euch person z0 
be examined by the Civil Surgeon of the Distrit 
or such other Medical Officer as the Local Govern- 
ment directs, and thereupon examine such Surgecn 
or other officer as a witness,and shall reduce tke 
examination to writing.” h 

The mandatory provisions of the section 
required the learned Magistrate not only 
to have the accused examined by the Civil 
Surgeon of the District or such other 
Medical Gfficer as the Local Governmert 
directed but to’ examine such officer asa 
witness. The learned Magistrate failed 
to examine the Civil Surgeon as a witness. 


He examined the House Surgeon, but tke’ 


House Surgeon was not an officer em powe-- 
ed in that behalf by the Local Governmens. 
The learned Public Prosecutor has sail 
that he cannot trace any notification autho- 
rizing the House Surgeon 
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-matter.-:That being so, the first order 
~Gannot be ‘sustained. The second order 
„is again prima facie 
- learned Magistrate's jurisliction, The only 


in excess of the 


power vesed in the learned Magistrate 
under cl. (|), s. 466 was to order the re- 


. lease of the accused 


“on sufficient security being given.that he shall 
be*properly taken care of ‘ani shall be pr3vented 
from doing njury to himself or to any other’ person, 
aad for his appearance when required before the 
Magistrate o- court or suca officar as the Magistrate 
or court appzints ia this bahalf,” gi E 

There s nothing in “this section ` to 
empower the Magistrate. to add: any 
other condition and yet the Iléarned 
Magistrate has ordered that the accused 
be releesed provided “a responsible 
gentleman. comes forward to take. care of 
her outside Karachi.” It is again abun- 
dantly clear that this order of conditional 
release cannot possibly be sustained. 
the top of all this the accused has been 
forced out of Karachi under Police escort, 
and we aze not told under which provision 
of the law the learned Magistrate got 
Police he:p-:to force the accused out of 
Karachi. It is therefore incumbent on 


-us to go into the evidence to see if the 


finding that the accused is a lunatic is 
correct and if it is correct what should 
be the prcper order. 
here. Mr. Shahani has stated to the-court 
that he has a power in his possession given 
to him by her and that he will be pre- 
pared to eppear for her. All tle relevant 


-papers of she case have not been included 


in the pager book. On the second com- 
plaint, im coming to the conclusion that 
the accused should be dealt with under 
ss. 464 aad 466, Criminal Procedure Code, 


the learned Magistrate has not dealt with- >. 
the different - contentions raised baforé 


him, nor aas he gone into the evidence 


lly. : 2 
The leaned Magistrate has given no 


- definite finding as to the extent to which 


the accusel may be said to Le responsi- 
ble for the petition she sent from jail 
denying ler insanity. He has left un- 
determinec whether Exs. 10 and 14 sent 
by the aprlicant were inspired or not as al- 
leged by him and how far the letter of the 
applicant to the complainant as Chairman 
of the Hcusing Society was ‘true. The 


learned Megistrate has based his finding on - 


int cf lùnacy to a c msiderable extent, 
KS = kona observations. Under the 
circumstances, it is necessary that the 
evidence ke examined by us. It is also 
desirable that the accused should appear 


On. 


The accused is, not: 


854 


in court in person. Before therefor= we go’ 
into this case more fully we think zhat the: 


accused should be afforded an opzortunity 
of being present. All we at pre=nt pro 
pose to dois to remove the bar imposed on 
her by the learned Magistrate c staying 
out of Karachi, and of being rel=ased on 
conditions which are not warrented by 
law, and we order accordingly. Tas securi- 
ty bond executed by the applicaas in the 
first case has been cancelled; anc whether 
it was cancelled rightly or wrongl7, it no 
longer exists. There are no secur-fy bonds 
on the record in the second complaint and 
whether such bonds were executed or not, 
they were to be given in pursuarre of an 
order which is not legal. If that order is 
vacated-and the status quo ante ~estored, 
the accused is liable to be detainec in jail 
pending investigation. 

:. The question -therefore rema ans what 
interim order should be passed so <s on the 
one hand not to keep the accused in jail 
‘and on the other to prevent her -I she be 
a lunatic of causing injury to asrself or 
to other persons pending further _avestiga- 
tion into her case. We think <hat the 
proper interim order which shoux for the 
present be passed under the. -ovisions 
of s. 464, cl. (1) read with s. 466, Sriminal 
Procedure Code, is that she shou not be 
confined to prison pending further inquiry 
if security in the sum of Rs. 500 (five 
-hundred) is furnished that she will pro- 
‘perly be taken care of and shal be pre- 
vented from doing injury to herszlf or to 
any other person and that she wll appear 
when required before the court: or such 
officer as the court appoints in ths. behalf, 
and that if no security is furdished as 
above, the accused will be litle to be 
detained in jail pending furths> inquiry 
into her matter. We adjourn ths further 
hearing of the case to the June B=ach. 


Ferrers, J. C.—My learned b-cther has 
dealt with all the evidence in this case 
at full length. Hehas left nothicz unsaid 
but there are some circumstancs in this 
case so peculiar that I am inGsposed to 
concur without adding a few ol==rvations 
of my own. After what has alre-dy been 
said I need not advert any furtasrto the 
evidence: ‘I shall confine myseff to those 
defects which are apparent, on the face of 
two orders which we have been asked to 
revise. The facts are that on Q=ober 18, 
1932, Mr. Punniah presented a complaint 
` to the Police in these terms: : 

f “A woman called Mrs, Kaunsh cere to my 
office at about 11 o'clock... .. and diturbed my 
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work. I told her to go away which she refused. 
(I then sent) for the Police and the Police also asked 
her to keep quiet and go away which she refused” 

He therefore requested that necessary 
action might be taken against her. When 
this charge came before the Magistrate an 
application was put in by the woman’s 
husband who represented that his wife was 
of unsound mind and unfit to make her 
defence. The Magistrate then purported to 
proceed under s. 464, Criminal Procedure 
Code. That section requires that the Magis- 
trate shall inquire into the evidence of the 
alleged unsoundness of mind and shall 
cause the person to be examined by’ the 
Civil Surgeon of the District or such other 
medical officer as the Local Government 
directs and shall thereupon examine such 
surgeon or other officer as a witness and 
shall reduce the examination to writing. 
These things the learned Magistrate left 
undone. What he actually did, appears 
from his own words which are these: 

“On October 21, the Civil Surgeon, certified that 
she was a lunatic and Mr. Braganza, the House 
Surgeon, has stated on oath that the accused is of 


unsound mind and incapable of making her de- 
fence.” 


- Now the defect in this order would have 
been at once apparent to the learned 
Magistrate if he had referred to the section 
under which he purported to be acting. 

It is not sufficient that a certificate of the 
Civil Surgeon should be produced. The 

law requires that-the Civil Surgeon should 

be examined and his examination reduced, to 
writing. This was not done and the defect 
cannot be supplied by the examination of Mr. 
Braganza, who is not such a medical officer 
as the law requires. It appears that on 

this order, defective as it evidently is, 
proceedings were started and the woman. 
was released on bai] She was committed 

to the care of her husband. But the husband 

failed to carry out his trust. The woman 
again went tothe officeofthe “Sind Observ- 
er” and Mr. Punniah again had recourse to 

the Police. Although there had been an 
undeniable breach of the condition of the 

bond executed by the husband, yet the 

Magistrate for reasons which appeared to 

him sufficient, discharged the bond and 

did not exact the penalty. Meanwhile for 

want of bail the woman was committed to 
jail. While she was there an application 
was submitted under her signature. The 

Magistrate observes that : 

“This application was written in a clear co- 
herent, and rational manner, not betraying anything 
to, show that it was made by a person of unsound 
mind, e 

The Magistrate therefore made a second 
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reference to the Civil Surgeon. That officer“ 
was now examined upon oath as the law’ 


requires. But the learned Magistrate does 
not seem tohave acted upon the opinion 
of the Civil Surgeon. That officer did no 
doubt say that the woman was of unsound 
mind and not capable of making her defence 
in a Criminal Court. But on this the learn- 
ed Magistrate observes that: 

“In cross-examination and examination of the 
court the force of this opinion whittled down to 


such an extent that it became not very safe torely 
upon this opinion alone.” 

Other opinions were recorded but upon 
them also the learned Magistrate did not 
rely. Mr. Kaunsh, the husband of the 
woman now averred that his wife behaved 
as a sane person and showed no signs of 
madness. His evidence cannot therefore 
have been the ground upon which the 
learned Magistrate found “her to be of 
unsound mind. Nor can he haverelied on 
the evidence of Mr. Dharamdas of whom he 
says that 
“this witness ascribes to (Gangabai) some symptoms 
which could not be true.” f 

The learned - Magistrate relied in fact 
almost entirely upon what he himself ob- 
served in Court. He says that though she 
sat 
“quiet all the time that evidence was being re- 
corded, she would rush at Mr. Punniah when she 
found that he was about to leave the court. She 
would throw fondling glances at him and create a 
scene. Once she fell at his feet, clung to his legs 
and would not allow him to go without her. In fact 


on these occasions she behaved like an infant or a pet 
animal.” 


Now it may well be that a Magistrate 
may observe in court incidents which would 
entitle him to form for himself the opinion 
that a person present before nim was of 
unsound mind and incapable of making her 
defence Itisnot upon that ground that 
I would find fault with the order which the 
learned Magistrate ultimately made. That 
xder was in these terms: 

“I... postpone the proceedings of 
well under s 444, Oriminal Procedure 


that a change outside Karachi to 
the magic influence of 


this casa as 
Code. I feel 
be away from 
Mr. Puoniah might do 
good, to this unfortunate wom:in, who seems to 
have been the victim of circumstances, which 
have made her lose control over some of her feel- 
ings. I am therefore prepared to give her an- 
other chance of being released under s 466, Cri- 
minal Procedure Oode, provided a responsible gentle- 
man comes forward to take care of her outside 
Karachi,” y 

Now once again if the learned Magis- 
trate had referred to the words of the sec- 
tion under which he purported to be acting 
he could not have failed to perceive that 
his order was being made without jurisdic- 
tion. Section 465 provides that a Magistrate 
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may release an accused person found to be 


: of unsound mind WA 


“on gulficient security being given that he shall 
be properly zaken care of and shall be prevented 
from doing injury to himself or to any other person, 
and for his appearance,” 
when required ` by the cours.. Now the 
first condition upon which the’. court is 
authorized to release a prisoner is that 
sufficient security should be given. In the 
record we have found an order from which 
it appears that two gentlemen were accept- 
ed assureties. But what we have not 
found is the surety bond which they should 
have passed. As far as we have been able 
to ascertain, no security was actually taken 
and therefore the primary condition, upon 
which alone the order of release could be 
passed, has not been fulfilled. In fact 
however the order which the learned Ma- 
gistrate did pass was not an order of 
release. On the contrary it was an order 
of detention. It appears from a memo- 
randum signed by the Superintendent of 
Police that: at the request of the 
Magistrate, a constable was orderad to 
attend his court to take the accused 
Gangabaiin his charge andjconvey her 
to Pandharpur. The constable duly 
presented himself and it appears that he 
took the woman asfaras Bombay. There 
some hitch occurred andit was necessary 
to make a further reference to the court. 
That couri .then seems to have sent a 
telegram tothe Police Commissioner: at 
Bombay in these words: | 

“Gangabai declared by me of unsound mind and 
incapable af defending herslf she being (sent to 
Pandharpur Orphanage ia charge of constable. 

With the assistance of this telegram 
the constable succeeded. in conveying his 
charge .as far. as Pandharpur. From 
there he wrote a postcard in which. he 


said that “the woman Iv have brought 
here is not willing’ to. remain.” He ac- 
cordingly asked. for instractions. Now 


nothing can be found in s. 466 which 
athorizes any such proceedings as these. 
In so far as the order purported to rele- 
gate the woman to some place outside 
Karachi and to authorize a constable to 
convey her there and to detain her there 
against her will, the order is evidently 


altogether outside anything contemplated ' 
by s. 466. The Magistrate's proceedings 
appear to me to be altogether miscon- 


cəived. We have here a woman who 
has been twice charged with criminal 
offences. We have here the testimony of 


ivil Surgeon who uses these words :. 
"e < .:. I “came to. know that she had delu- 
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sions that she was the 


wife of anole: man 


Wh ace fe beyond this particular delus>r there 
is nothing wrong with her . Tais sort 
of delusion is called monomania. Suca -persons 
may be rational except on one particular sabject.” 

“This woman if she were to commit zorse tres- 
pass would be able to defend herself" 


Now 1 am aware that there is ajon the 
record much more than these. words. 
Other evidence has been fully rtiewed 
by my learned brother. But I an con- 
tenting myself with those passages to 
which the learned Magistrate has referred 
in his judgment. and on which he kas re- 


lied in support of his orders, We have 
here a prisoner charged with a 2r-aminal 
offence. That prisoner on the learned 


Magistrate’s own ‘showing is capable or 
was by him supposed to be capable of 
putting -in a clear coherent and 
rational statement. Yet she hes been 
detained in custody which is appazeatly of 
indefinite duration and she has beer unable 
as yet to present her defence, if ary she 
has, before a tribunal competent ta dis- 
pose of the charge against her. Every 
court of justice will scrutinize a oDmceed- 
ing such as this with a very jea_ovs eye. 
The whole case has been fully sa-ed by 
my learned brother and he has preposed 
an order which, in my opinion, vill as 
far as it.is now possible rectify tae de- 
fects ` which have unfortunately har-tofore 
occurred in the management of this matter. 
In that order I concur. 


N. Order accorcir gly. 





PATNA HIGH COURT 
Appeal from Appellate Decree No. 598 
‘ . of 1931 
September 12, 1933 
f KULWANT SAHAY, J. 
RAGHUNATH BHAGAT AND 0THERS— 
PLAINTIFFS — APPELLANTS 
versus 
MEGHU MANDER AND OTHEES— 
DEFENDANTS—RESPONDENTS 

Limitation—Suspension of period of lmmëation— 
Suit on mortgage—Property under water fæ c period 
—Exclusion of period—Legality of—Tr=n-fer of 
Property Act (IV of 1882), s. 68 

here the mortgaged property was dilu-ised for 

& certain period and the plaintiff in a scit on the 

mortgage claimed that the period of lim=adon was 

. Suspended during the period the land ws under 
water : 

Held, that the fact that mortgaged property went 
under water did not in any way atfiect the paintifi's 
right to bring a suit upon the mortgage, imsmuch 
as with due regard to s. €8, Transfer of Eroperty 
Act, it was open to the plaintiff to bring a suit in 
spite of the fact that the mortgaged prcopety had 

one under water. Lakhan Chunder Sen ~ Madhu- 
sudan Sen (1), distinguished, 


RAGHUN-TH BHAGAT V. MEGHU MANDER, 


146 IÒ 


-`. Apart from the provisions of the Limitation Act 


itself, there is no principle which can legitimately 
be invoked to add to or supplement its provisions 
and there can be no suspension of the period of 
limitation. Sarat Kamini Dassi v Nagendra Nath 
Pal (6)and Ram Charen Sahu v Goga 8), referred to. 

Appeal from a decision of the Subordinate 
Judge, Bhagalpur, dated January 2, 1931, 
confirming that of the Munsif, Bhagalpur, 
dated July 13, 1929. 

Facts are stated in the judgment. 

Mr. S. S. Bose, for the Appellants. — 
Lakhan Chunder Sen v. Madhusudan Sen (1), 
affimed by the Privy Council in Nritya- 
moni Dassi v. Lakhan Chunder Sen (2). 
Mathura Prasad Singh v. Jageshwar 
Prasad Singh (3), Ranee Surno Moyee v. 
Shooshee Mokhee Burmonia (4) and Prannath 
Roy Chowdhury v. Rookea Begum (5), are 
illustrations of cases of suspension of limi- 
tation. Apart from the statute (Limitation 
Act) there are general principles which 
favour such suspension. The cases cited 
do not come within any section of the Limi- 
tation Act. 

Mr. S. N. Bose, for the Respondents.— The 
Limitation Act is complete, and outside 
the Act there isno law which can add to 
the provisions of the-Act. Section 9 of the 
Act is a bar to suspension. Once the 
limitation | has begun to run it cannot 
stop: Sarat Kamini Dassi v. Nagendra 
Nath Pal (6), Mahabir Prasad Narayan 
Das v. Bhupal Ram (7), Ram Charan Sahu 
v. Goga (8) and Ammalu Amma v. Nara- 
yanan Nair (9). 

Mr. S. S. Bose,- The subsequent cases do 
not say that Lakhan Chunder Sen v. 
Madhusudan Sen (1), was a wrong decision. 
Rather it was affirmed by the Privy Council. 
In that case suspension of limitation was 
allowed and upheld although it did not come 
within the purview of any section of the 
Limitation Act. The Privy Council has in 
(1) 35 C 209; 70LJ 59; 3M LT 90; 12 0 W N 
326 

(2) 33 Ind Cas 452; 43 C #60: 200 WN 522; 30 
M L J 529; (1916) 1 M W N 332; 3 L W 47): 18 
on R 418 24 GC LJ 1; 200 M LT 10 
( (3) 94 Ind. Cas. 624; 9 Pat L T 247; (1926) Pat 65; 
5 Pat 404, 

(4)12 MIA 244; 2 BLRPO10:;11 WR 
PC 5; 2 Sar P O J424; 2 Suth P O J 173; 20 
E R 331. 

(5) 7M I A323; 4 W R 37; 1 Suther 367;1 Sar 
692 (P 0). 

(6) 89 Ind Cas. 1000; 29 O W N 973; A I R 1996 
Cal 65; 430 LJ 155. 

(7) 122 Ind Cas. 817; 10 Pat L T 879; AIR 1929 
Pat 694; Ind Rul (1930) Pat 273; 9 Pat 385 (FB) 

(8) 102 Ind. Cas. 96; 49 A 565; 25A Ld 425; AIR 
1927 All 446. 

(9) 111 Ind Cas, 210; 51 M 949; ATR 1928 Mad 
509; 29 L W 460, . 
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Nrityamont Dassi v. Lakhan Chunder: Sen 
(2), used words similar to those of s. 14 of 
the Limitaiion Act, but clearly s. 14 does 
not apply because the previous suit referred 
to therein, was not prosecuted in an in- 
competent court. In Mathura Prasad Singh 
v. Jageshwar Prasad Singh (3), suspension 
of limitation was allowed by their Lord- 
ships in words similar to the provisions of 
s. 15 of the Limitation Act, but clem ly s. 15 
did not apply because there had Leen no 
injunction or order restraining plaintitt's 
from bringing the suit. In both these 
cases the cause of action had already 
accrued and limitation had began to run 
before the alleged inability of the plainsiff 
occurred. Still the suspension was allowed. 


Judgment.—This is the plaintifs’ 
appeal in an action to enforce a mortgage. 
Both the courts below have dismissed the 
suit on the ground that it was barred by 
limitation. The mortgage was dated De- 
cember 11, 1914, and the due date for pay- 
ment of the money was December 11, 1915. 
The suit was admittedly instituted more 
than twelve years after the due date. In 
the plaint the statute of Limitation was 
sought to be avoided by pleading certain 
payments.: Both the courts below have 
found that the payments alleged by the 
plaintiffs had not been established and 
“they did not save the suit from the bar of 
limitation. In this court the learned 
Advocate for the plaintiffs-appellants Las 
taken a new point which was not taken 
in either of the courts below. The point is 
that the period of limitation was suspend- 
ed during the time the mortgaged property 
was under water. This point as I have said 
was not takenin tbe courts below and it 
was not stated in the plaint as a ground 
for avoiding the statute of limitaticn. 
There is no clear finding by the court 
below as ‘to when the land actually went 
under water and when it came out of 
water. But it appears from the judgments 
of the courts below that the land came out 
of water shortly before the institution of 
the suit. The question is whether the fact 
of the land: having diluviated can give 
rise to a suspension of the period of limita- 
tion. Section 9 of the Limitation Act 
specifically provides that when once time 
commences to run, no subsequent disabil- 
ity or inability stops it. It is, however, con- 
tended that on general principles the 
plaintiffs are entitled to a suspension as 
they could not effectually institute a suit 
for sale of the property when the property 
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was not ia‘existence. -The fact that the 
mortgaged property went under water did 
notin any way affest the plaintiffs’ right to 
bring a sait upon the mortgage. In fact 
s. 68 of tke Transfer of Property Act gives 
the mortgagee the right to sue for mortzage 
money where, by any cause other than 
wrongful act or default of the mortgagor or 
mortgagee, the mortgaged property is 
wholly or partially destroyed or the s3cur- 
ity is ren lered insutticient within the mean- 
ing of s. 63 of the Act. It was, therefore, 
open to tke plaintiffs to bring a suit in spite 
of the fact that the mortgaged propert= had 
gone‘ under water. Several cases have been 
cited on both sides to show either that 
there is rc suspension of the period of limi- 
tation, apart from the provisions of the 
Limitation Act itself or that limitation has 
been held to be suspended under circum- 
stances nct contemplated by the Limitation 
Act. Now amongst the later class of cases, 
reference is made io the decision o? the 
Calcutta High Court in Lakhan Chunden Sen 
v. Madhusidan Sen 1). That was a casein 
which a decree had been made for possession 
in favour of the plaintiff as well as of the 
second dezendant. On appeal by the first 
defendant the decree in so far as it awerded 
possession to the second defendant was set 
aside, Thereafter the second deferdant 
instituted a suit fr possession. It was 
held that shis suit was not barred by limi- 
tation inasmuch as he could not ins‘itute 
the suit so long as zhe decree in the pre- 
vious suit in his favour stood intact. This 
case went up to the Privy Council and the 
decision oz the Privy Council is reported 
as Nrityarioni Dassi v. Lakhan Chunder Sen 
(2). Their Lordships of the Judicial Com- 
mittee affirmed the decision of the High 
Court and observed as ‘follows: — 


“ Bat it (limitation) woald equally without doubt 
remain in suepense whilst the plaintiffs were bona fide 
litigating for their rights in a court of justice. They 
had in theswt of 1896 before Mr. Justice Hender- 
son associated themselves with the plaintiff in that 
action, and kad asked for an adj udication in those 
proceedings of their rights. A distinct issue was 
framed in re: pect of their claim, to which no objec- 
tion seems bo have bean made by the appellant 
Nrityamoni ; and the lea-ned Judge who decided the 
case pronounced, with reference to their prayer, 
the following order.” < $ 2 

Tt is not mecessary to quote the entire order, 
it is enouga to say tkat by that order the 
defendants were held entitled to_get posses- 
sion of the share to which they had. been 
declared entitled. Their Lordships shen 


proceeded 0 observe: 
“It-was an effective decree made by a compatent 
court, and was capable of being enforced unti set 


858 

aside. Admittedly, if the period: during which the 
plaintiffs were litigating for their rights is deducted, 
their present suit is in time, Their Lordships are of 
opinion that the plea of limitation was rightly over- 
ruled by the High Court.” 
The Judicial Committeé of the Privy Coun- 
cil there proceeded on the principle that so 
long as the decree in favour of the second de- 
fendant stood, he could not possibly bring an 
action for possession and in fact the decision 
proceeded on the hypothesis that there was 
an accrual of fresh cause of action after the 
previous decree had been set aside. The 
question of the suspension of the period of 
limitation was considered by the Calcutta 
High Court in Sarat Kamini Das v. 
Nagendra Nath Pal (6). This was an 
action for recovery of mesne profits by an 
auction-purchaser against the person whose 
interest he had purchased and for recovery of 
the sums realised as rents from the tenants 
ofthe land ; and it was contended that the 
period between the actual sale and the 
confirmation of the sale should be suspended. 
It was held that apart from the provisions 
of the Limitation Act itself, there is no 
principle which can legitimately be invoked 
to add to or supplement ils provisions and 
there can be no suspension of the period 
of limitation. The same question was con- 
sidered by the Allahabad High Court in 
the case of Ram Charan Sahu v. Goga (8), 
and the same view was expressed in this 
case. Ina Full Bench decision of this court 
in Mahabir Prasad Narayan Deo v. Bhupal 
Ram (7), the question came for considera- 
tion with reference to the provisions of the 
Chota Nagpur Encumbered Estates Act. 
The decisions of the Calcutta High Courts 
as well as of some other High: Courts 
relating to the question of the suspension of 
- the period of limitation were there consider- 
ed and Rowland, J., observed as follows: 

“I do not think that it is necessary or that it 
would be good law to invoke a theory of suspension 
of limitation in any case in which suspension is not 
expressly provided for either in the Limitation Act 
or in some special Act. I would be reluctant to 
whittle away the definite provisions of s. 9 of the 
Limitation Act” z 

With great respect I entirely agree 
‘with the view there expressed. In the 
present case no ground has been made 
out for suspension of suit within the 
meaning of the provisions of the Limi- 
tation Act. The fact that the property 
went under water is no ground for not 
bringing the suit within the period of limi- 
tation. 

There is, therefore, no substance in this 
appeal and it must be dismissed with costs. 
.N. : Appeal dismissed. 
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CALCUTTA HIGH COURT.. 
Civil Appeal No. 2671 of 1930 
January. 24, 1933 
MUKERJI, J: | 
NABIN CHANDRA CHAKRAVARTY | 
AND OTHERS—APPELLANTS 


versus 
RAMESH CHANDRA CHAKRAVARTY 
AND OTHERS —RESPON DENTS i 

Bengal Landlord and Tenant Procedure Act (VIII 
of 1859)—Notice to quit under—Whether should 
expire atend of year of tenancy. : i 

Where a tenancy is governed by the Bengal Land- 
lord and Tenant Procedure Act, a notice to quit 
must be reasonable but need not purport to deter- 
mine the tenancy at the end of the yearof the 
tenancy. Ratneswar Das v, Kamal Deb A-dhikari(l), 
followed. 

[Case law discussed.] f 

C. A. from an appellate decree of the 
Second Court Sub-Judge, Sylhet, dated June 
12, 1930. 

Mr. Priya Nath Dutt, for the Appellants, 

Mr. Satyendra Kishore Ghose, for the Res- 
pondents. 
_ Judgment.—This appeal has arisen out 
of asuit which the plaintiffs instituted 
against the defendants for arrears of rent, 
for ejectment and for mesne profits. On 
Baisakh 17, 1332, defendant's father sold 
some lands to the plaintiffs by a kebala 
and on the next day the 18th he took 
some of the lands so conveyed on a lease 
for one year by executing a kabuliyat. 
The period of the lease having expired, a 
notice to quit was served, and on the expiry 
of the period stated init, the present suit was 
‘brought. The defence was that the kobala 
and the kabuliyat were meant to constitute 
a mortgage by way of conditional sale, 
that it was understood that the lease would 
be for 5 years while it was fraudulently ob- 
tained as for one year, that a part of the rent 
had been paid up and that no notice was 
served, 


The Munsif overruled all the defences 
and decreed the suit. The Subordinate 
Judge has reversed the Munsif’s decision 
and dismissed the suit. He found thatno 
fraud or trick such as was alleged on be- 
half of the defendants was proved. He 
preferred not to decide the question whe- 
ther the deed of sale was really intended 
to be a mortgage because he thought that 
the suit might be disposed on the question 
of notice and sohe left the former question 
open. On the question of notice he found 
that it was served, but he held that it was 
insufficient. His reason for this view was 
that the notice was dated Aswin 26, 1333, 
(served on October 15, 1927) and was a 


KA 
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notice to vacate by the last day of Chait, 
1334 whereas the year of the tenancy would 


| expireon Baisakh 18,1335. He held that such 


a notice was bad. The Subordinate Judge 
has in one place of his judgment referred 
tos. 105, Transfer of Property , Act, in 
support of his view that the defendants 
on the expiry of their lease held over and 
so carne to hold on a tenancy from year to 
year, and that such a tenancy, by reason 
of holding over, could be terminated by six 
months’ notice expiring with the end ofa 
year of the tenancy. 

It is conceded now that there are no 
notifications issued under s. 117, .Transfer 
of Property Act, making the provision of 
Chap. VI of that Act applicable to Sylhet. 
This tenancy has been found to be an agri- 
cultural tenancy. The Bengal Tenancy 
Act, admittedly does not’apply. It is. the 
Act VIII of 1869 by which the tenancy is 
governed. In the-latest case under this 
Act, Ratneswar Das v. Kamal Deb Adhikari 
(1), it has been held that the notice must 
be reasonable but need not purport to de- 


~ termine the tenancy at the end of the year. 


I have not been able to find any decision 
prior to that in the case of Jugat Chanera 
Roy v Rup Chand Chango (2) in which 
a notice expiring otherwise than at the end 
of the year was held to bevalid. Two cases 
are referred to in the decision aforesaid, 
Rajendra Nath v. Bassidur Rahman. (3) 
and Janoo Mandar v. Brijo Singh (4), in 
both of which however the notices were 
such as did expire at the end of the year, 
but they were relied upon in that case in 
support of the negative proposition that 
they did not, in fact, lay down that expiry 
with the end of the year was a sine 
qua non, but proceeded on other grounds. 
Imay state here that the former of these 
decisions was the decision of a Full Bench 
which no doubt dealt with a different point 
but the order of reference proceeded upon 
the assumption that the notice to be valid 
must expire at the end of the year. In fact 
Markby, J., in the order of reference express- 
ly said so, observing; 

“It is, I think, clear upon the authorities that he 
could not have been ejected without reasonable notice 
expiring with the end of the year.” 

And the learned Judge in support of this 
dictum relied upon two decisions viz: Bak- 
ranath v. Binodram (5) and Janoo Mandar 
aa 63 Ind. Qas 191; A IR 1921 Cal. 126; 330 L 

(2)9048:110 L R13. 

(3) 2.0 116; 25 W R 329, 

(4) 22 W R 548. 

(5) LB L R 25; 10 W R 33. 
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v. Brijo Singh (4) also. Garth, O. J., dur- 
ing the hearmg of that case appears to have 
made a remerk: 

“It must be t=eken for granted that a notice to quit 
must be given < reasonable notice at the end of the 
year: Muhammed Rasid Khar v. Jadoo Mridha (6)" 

This Full Bench case was under Act VIII 
of 1869. The first prorouncement that ex- 
piry with the-end of the year was not neces- 
sary therefor2 appears to have been made 
inJugat Chatira Ray's case (2) and it was 
made in thes3 words: 

“A tenant other than an occupancy raiyat is en- 
titled to reasona rie notice to quit; what is a reasonable 
notice is a question of fact, which must be decided 
in each case acccrding to the particular circumstances 
and the local customs as to reaping crops and letting 
land. Itis not ceressary thatthe notice must expire 
at the end of the year.” 


- In the cas of Ram Ratan Mandal v. 
Netro Kali Dusi (7) at p. 341*, which was a 
case under Act VIII of 1859, Jackson, J., 
referring to -he aforesaid. Full Bench de- 
cision observed that ths two essentials of 
a valid notice were suffiziency of the period 
and expiry oi the peridd with the end of 


the year. Tke view propounded in Jugat 
‘Chandra Rags case (2) was adopted in 
Radhagobinde v. Rakhaldas (8), Bidhu 


Mukhiv. Keyuitulla (9) and Kali Kishore 
v. Golamali (10). In Kishore Mohan v. 
Nund Kumar (11) the expiry of the notice 
at the end ofthe year was insisted on as 
being consonsni with the rule of English 


Law which wes held to epply in the absence’ 


of any statutory enactment in this country 
as regards this matter. But in Digambar 
Mahto v. Jhari Mahio (12) a case from 
Manbhum, in which the question of notice 
arose under Act VIII, of 1869, Jugat 
Chandra Rays case (2} was followed, the 
other decisions referred to in support being 
Radhagobinda v. Rakkaldas (8) Bidhu 
Mukhi v. Kefcitulla (9) end Kali Kishen v. 
Golamali (10) Ismail Khan. Muhamad v. 
Jaigun Bibi (3) proceeded on the footiug 
that the view taken in Kishori Mohan v. 
Nund Kumar (11) was right. And so did 
the case of Hzmangini v. Srigobinda (14). 
It is not necessary.to refer to any of the 
later cases pric to the decision in the case 


of Pratap Narain Deo v. Maigh Lal Singh. 


(15) in which ¢enkins, C, J., pointed out 
(6) 20 W R 401. 
(1) 40 339. 
8'12 C 82, 
(9) 12.6 93, 
(10) 13 0 3. 
(11: 24 O 720. 
(12) 26 O 761. 
(13) 27 O 570; 4 CW N 210. 
(14) 29 C 203; 6 C W N69, 
(15) 2nd Cas. uá6; 36 O 9275130 W N 949, 
*Page of 4 C—| A. ] 
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that “the state of the authorit®s on the 
question of notice cannot be regarded as 
satisfactory” and observed thas “all that 
could be said by the Division Bench”, 
over which he presided, “was shat there 
must be a reasonable notice and that the 
notice need not necessarily determine Ab 
the end of the year”. The same view has. 
been taken in the case of Rataeswar Das 
Kamal Deb Adhi Kari (1) to which reference 
has already been made, f 

_In my opinion much undoubtedly may 
þe said in favour of the view that the 
notice {must expire with the snd of the 
tenancy, But in the state of the authorities 
to which I have referred, I am mot disposed 
to take any steps, so far as the present 
case is concerned to have the cuestion au- 
thoritatively settled, and I thinx so far as 
the present caseis concerned, — should be 
content to follow the latest dezicion on it. 
Such disinclination as I feel in. this respect 
is due to the fact that it is only a very 
short period of seventeen days which 
creates the difficulty. Iam als of opinion 
that upon such circumstances as I can ga- 
ther from the record, it should De held that 
there was nothing anreasonabls about the 
notice. Inthe result, I think the Subor- 
dinate Judge's decision on the question of 
notice should not be upheld. As regards 
the nature of the transaction Lee] no diff- 


` -culty in holding that it was a sale and a 


lease for one year and nothing else that 
was “meant. “In these circumstances, I 


"+. “unjust allow the appeal and setting aside the 


decision of the Subordinate Judge restore 
that of the Munsif. As regard: the costs of 
this appeal and of the Cou-t of Appeal 
below, I order that each party Co bear hisor 
their own costs. 

N. : Appeal allowed. 


RANGOON HIGH CCURT 
First Civil Appeal No. 8& at 1932 
` March 8, 1933 
Pace, C. J., AND Mya Eo; J. 
VULCAN INSURANCE 5a, Lrp.— 
APPELLANT 
versus 
DAWSONS BANK, Lto.—25SPonvDENTs 


Insurance (Fire)—Material misdecraption—Build- 
ing constructed partly of brick and partly of timber 
—Description that property was corstructed of brick 
—Validity of policy—Agent’s knowEdge, whether can 
be imputed to company. : 

The Dawsons Bank Ltd., and one 4, -as mortgagees 
and mortgagor respectively of a budding, effected 
an insurance of the building again-t fire with the 
defendant {company. At all macerial times the 
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Dawsons Bank were also the Insurance Company's 
sub-agents for the locality for effecting insurance. 
Some of the walls and compartments of the building 
were built of timber butin describing the property 
in the policy the assured stated that the buildings 
were constructed of bricks. In an action against the 
Insurance Company on the policy : : 

Held, (i) that, having regard to the evidence, the 
misdescription of the property was a material misdes- 
cription within the terms of policy; ; 

(ti) that whether Dawsons. Bank knew or did not 
know that the description that they fowarded to the 
company was materially inaccurate, inasmuch as the 
description formed part of the basis of the contract 
of insurance, Dawsons Bank, as assured, were not 
entitled to sue upon the policy without suffering the 
consequences of the material misdescription of the 
premises for which they were responsible; 

(iii) that even assuming that Dawsons Bank in 
furnishing the description of the property to be 
insured could reasonably be regarded as acting in 
two capacities namely, as the agents of the Insurance 
Company and also as prospective assured, and even 
if it, were established that Dawsons Bank at all 
material times knew that there was a material mis- 
description of the property in -the policy, the 
knowledge of Dawsons Bank could not be imputed 
to the Insurance Company. Newsholme Brothers v. 
Road Transport and General Insurance Co. Ltd. (1), 
McMillan v. Accident Insurance Co. (2) and Biggar 
v. Rock Insurance.Co. (3), referred to. 


’ F. C. A. against the judgment and the 
decree of the High Court, Rangoon, in C. R. 


‘No. 430 of 1931. 


Mr. W. A. Moore, for the Appellant. 

Mr. A. J. Darwood, for the Respondents. 

Page, C. J.—This appeal must be al- 
lowed. On December 6, 1929, Dawsons 
Bank Ltd. and Jehangirjee Maneckji, as 
mortgagees and mortgagor respectively of 
a certain house and premises at Moulme- 
ingyun known as “Palace House,” effected 
an insurance of the property with the ap- 
pellant company. The insurance was 
against fire. The premium was Rs. 450 
and the sum insured Rs. 30,000. On March 
5, 1931, the “Palace House” was totally 
destroyed by fire, and in the suit out of 


‘which this appeal arises Dawsons Bank 


Ltd., for themselves and as Receivers of 
the property of the assured J. Maneckji, 
claimed to recover Rs. 30,000 and interest 
thereon under the policy. The learned trial 
Judge passed a decree in favour of the 
plaintiffs. Condition (1) of the policy of. 
insurance is to the following effect : 

«i Ifthere be any material misdescription of any 
of the property hereby insured or of any building 
or place in which such property is contained, or 
any misrepresentation as to any fact material to be 
known for estimating the risk, or any omission to 
state such fact, the company shall not be liable upon 
this policy so far as it relates to property affected 
by any such misdescription, misrepresentation or 
omission ” ; h : 
The property. insuréd was described 
as: ii f 


y% 


1933 P 
“ On three buildings, the property of [the insured, 
situated at the corner of -Strand Road and Ferr 
Koad, Moulmeingyun, Myaungmya District, said 
buildings are constructed of brick walls and cement 
flooring in the ground storey, timber walls and 
flooring in the upper storey with single roof. Used 
as retail shop for hazardous and non-hazardous 
goods in the ground floor and above as dwellings,” 
The defence of the company is that there 
was a material misdescription.of the prop- 
erty which is the subject-matter of this 
policy, and that under condition (1) they 
are not liable. There is no real dispute 
as tothe material with which this building 
was constructed, and it will suffice _ thas 
I should take the description of the building 
on the ground. storey from the evidence of U 
Paw Ngai, the Manager of Dawsons Bank 
at Moulmeingyun. This witness lived near 
the “Palace House,” and stated that he 
was well aware of the form of its construc- 
tion. -He stated that: 
“this building consists of three storeys and-two lower 
storeys atthe back had brick work; and the brick 
work extended to the whole of the building at the back 
The front wall was built of timber. The folding 
doors were made of timber and small ‘portions ba- 
fween these doors were made of timber, so the 
whole of the front portion was made of timber. The 
sides on either side of the house consisted 
of three compartments of which the first two com- 
partments were of timber and the last compartmert, 
that is to say, the kitchen portion was made of brick.” 
The learned trial Judge in his judgment 
held that 
“it is quite true that there was a misdescription of 
the building: but I do not think that the misdeserip- 
tion can be described as a material misdescripticn, 
as a large portion of the walls was brick.” 


But for the fact that the opposite view 
commended itself to Das, J., I should have 
thought that there could be no doubt that 
the description of the house in the policy of 
insurance was a material misdescription. 
It is common knowledge that in the East 
wooden buildings during certain periods 
of the year are highly ,combustible, and 
the evidence of the experts in insurance 
business who were called at the trial is 
to the effect that ıt would be very material 
that the diréctors of an insurance company 
should know whether the house to be ingur- 
ed was built of brick or of timber, in 
order to enable them to decide whether 
they would issue a policy, or, if they did 
so, the rate of premium that they would be 
prepared to accept. i 

In Burma, Insurance Companies. cal- 


culate the premium to be. charged in, 


accordance with what is known: as the 
Burma Mofussil Tariff, and the witnesses 


who were called from the Insurance 
Companies stated “that, whereas the 
Palace Hous” as described in the 


f al 
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policy would come under class. 2,if it had 
been correctly described in the policy, it 
would not come under class2 but under 
class:'3, or, in other words, if the true facts 
had been made known to the directors a 
higher premium would have been charged . 
for insuring premises in suit. The Mana- 
ger of the appellant company at Rangoon 
stated that: { 


“If the deseription as mentioned in the policy is 
-correct it would be in class 2. If it was as ‘the 
Surveyor has found it it would be in class 3, and 
there would be differencein the premium payable 
and in retention also. By retention I mean the 
amount that I could locally retain for my own 
company. The local retention by my offices on this 
policy here was Rs. 20,000. If the premises had 
been in class 3, my retention would have been 
Rs. 7,500." i. 


Having regard: to the evidence, in my 
opinion, with all due respecti to the learn- 
ed trial Judge, the misdescription of the 
premises in the policy was a material 
misdescripiion within condition (1). Prima 
facie therefore in the “events that hap- 
pened, the appellant company was under 
no liability to the assured under the 
policy in suit. On behalf of the respon- 
dent however it is urged that it is not 
open to the appellant company to contend 
that the misdescription of the premises 
inthe policy was a material misdescription, 
It is- contended that if the company issued 
the policy upon the footing that the pro- 
perty was to be treated as under class” 
2 with knowledge thatit was misdescrib- 
ed in the policy and that in fact only 
one of the four walls on the ground storey- 
of “Palace House” was constructed in 
brick, the other three walls being made 
of timber, the misdescription would not 
be a “material misdescription” having 
regard to the circumstances in which the 
contract of insurance had been entered 
into. 

It is common ground that the Direc- 
tors of the appellant company did not 
know either when they accepted the pro- 
posal of the respondents and Maneckji or 
when they issued the policy that the 
premises were not constructed in the man- 
ner described in the policy. On the other 
hand, the Manager of Dawsons Bank Ltd., 
at Moulmeingyun knew full well that 
three out of four of the sides of the 
building were made of timber and not 
of brick and it is common ground that 
at all material times Dawsons Bank were 
the sub-agents of the appellant company 
at Moulmeingyun. In these circumstances 
the respcndents contend that the know- 
ledge of Dawsons Bank must be imputed 
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to the appellant company, In my opinion 
there is no substance in the conlention. 
It isnot disputed that the prcposal for 
the insurance of this premises wes sent by 
Dawsons Bank Ltd., to the appellant 
company and that the description of the 
_premises set out in the policy was fur- 
nished by Dawsons Bank. On the other 
hand I am not satisfied upon thheevidence 
that either Mr. Dawson or Mr. Heaton, 
the Directors of Dawsons Bank td., per- 
‘sonally was aware of the mace-ial with 
which the walls of “Palace Hawe” had 
been constructed and it is no» suggested 
that either the assured or the Imsurance 
Company acted in the couse of this 
transaction otherwise than bona ac. In my 
opinion however, it is immater a whether 
Dawsons Bank knew ordid not znow the 
nature of the material of whick the walls 
of “Palace House” were const-ucted. If 
Dawsons Bank as agents of th=- eppellant 
company did.not- know that thers was a 
material misdescription of the oremises 
in the proposal for insurance taat they 
_sent to the company it is conceced that 
knowledge of the true facts cannot be 
‘imputedto the appellant company. 


“On the other hand, Dawsons nk and 
.J. Maneckji as prospective assured were 
responsible for the accuracy oi the des- 
. -cription of the property in the ədicy and 
‘when furnishing the descriptim of the 


`. “property .for the purpose of obtihing a 


. policy of insurance on the properiy ‘‘Pa- 
lace House” Dawsons Bank, in my opin- 
ion, must be regarded as actirg on be- 
‘half of themselves and of J. Manekji and 
not as agents of the appeliant conpany. 
It follows therefore that whether Dawsons 
Bank knew or did not know that the 
description that they forwardec to ihe 
company was materially inaccarate, in- 
asmuch as the description formed part of 
the basis of the contract of Insurance, 
Dawsons Bank, as assured are not entitled 
to sue upon the policy. without suffering 
the consequences of the materiel misdes- 
cription of the premises for whch they 
were responsible. I find myseE m entire 
„agreement with the view expmesed by 
Scrutton, L. J., in Newsholme Erchers v. 
Road Transport and Genera Insur- 
ance Co. Ltd. (1), at p. 376* waen his 
Lordship observed: 

““I have great difficulty in understa.drg how a 

(1) (1929) 2 K B 356; 988 LJ K B 71; 45 TL 


ao 73 S J 465; 34 Com. Cas 33G 41 L T 
570. ` 


*Page of (1929) 2 K B—[Ha], 
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man who has signed, without reading it, a -docu- 
ment which he knows to. be a proposal for insurance, 
and which contains statements in fact untrue, and 
a promise that they are true, and the basis of the 
contract, can escape from the consequences of. his 
negligence by saying that the person he asked 
to fil it up for Lim is the agent of the person 
to whom the proposal is addressed.” i 

I am further of opinion, assuming (con- 
trary to the view that I hold) that Dawsons 
Bank in furnishing the description ofthe | 
property to be insured could reasonably 
be regarded as acting in two capacities 
namely, as the agents of the appellant com- 
pany and also as prospective assured, and 
even if it were established that Dawsons 
Bank .at all materialtimes knew that there 
was a material misdescription of the prop- 


erty in the policy, that, the knowledge of 


Dawsons Bank could not be imputed to 
as Olerk, L. J. 
observed in the case of McMillan v. Acci- 
dent Insurance Co. (2): 

“It would, 1 think, be most unjust to hold that 
an insurance policy was valid because a servant of 
the Insurance Company knew a fact which was 
contrary to a statement in the proposal signed by 
the person seeking the insurance, although it was 
certain. that the policy would never have been granted 
if the insured had-seen to it that the questions 
put to:-him were answered truthfully for the infor- 
mation of those who alone could grant a valid 
policy : see also Biggar v. Rock Assurance Co. (3) ` 


_. It was also contended on behalf of the 


respondents that subsequent to the claim 
having been made under the policy the 
appellant Company has waived any right 
to forfeit the policy which it might be en- 
titled to exercise for the breach of condi- 
tion (1). The basis of this contention was 
a-telegram sent by Mr. Cormo Lobo, the 
local agent in Rangoon of the appellant 
Company, to Dawsons Bank, Pyapon: 


- “Bombay, May 20, Security, Pyapon, Will pay 


Maneckji’s claim. 
Oormo Lobo ” 

It appears however from the-evidence of 
Mr. Cormo Lobo that he sent that telegram 
in the pious hope that the Head Office at 
Bombay would pay theclaim. He stated 
that he was acting entirely without autho- 
rity from the appellant’s Company in that 
behalf, and that he had spoken to the 
Directois of the appellant Company about 
the claim, and had suggested that it would 
be good business to pay the present claim 
not because there was not a material mis- 


Arriving Rangoon, June J], 


-description of the property in the policy 


but because the payment of the. claim ez 

gratia would enhance the popularity of” 

the appellant Company. He stated how- 
(2) (1907) S O 484, 

(9) (1902) 1 K B 516; 71 LJ KB79;18TL R119: 

85 LT 636, Me Re! aa 
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‘| ..Directors were not prepared to act alone 
“ih the matter, without obtainnig the consent 


| 
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\ es SA Sea ES wee 
‘ever that in ‘the “présent“case the appel- 


lant Company bad ‘re-insured Rs. 10,600 of 
of the risk with the Jupiter General Insn- 
and that the 


of the re-insuring Company to the pay ment 
of the claim. It was also stated that sub- 


. sequently Mr: Cormo Lobo had’ an inter- 
ar view with Mr. Dawson but I am not satis- 


fied as to what transpired at that interview, 
Mr. Cormo Lobos evidence in connection 
with the telegram of May 20, was not shak- 
en or contracicted in any way, and, in my 
opinion, it is clear that if and in so far 
a8 Mr. Cormo Lobo in his zeal to secure 
business stated that the claim would be 
paid he had no authority to make any 
such statement as the agent or on behalf 
of the appellant Company. For these rea- 
sons, inmy opinion, the claim fails. The 
appeal must be allowed, the decree. of the 
‘trial Court set aside, and the suit dismiss- 
ed with costs in both courts. ` 

` Mya Bu, J.—I concur. 


“AN. Appeal allowed. 


CALCUTTA HIGH COURT 
Original Suit No. 2036 of 1929 
January 18, 1933 

R LORT-WILLIAMS, J. 
--CHAND. BIBI AND OTHERS — 
ni PLAINTIFFS 
-o - VETSUS, | 

SANTOSHKUMAR PAL—DEFENDAN? 

Limitation Act (IX of 1908), Seh. I, Arte 118, 116 
Purchaser of property agreeing to release itof 
existing mortgage— I ailure to release—-Suit by vendor 
on covenant—Limitation—Agreement to indennify 
vendor—Vendor not- paying anything to mortgagee— 
Vendor's right to be indemnified—Suit, if-premature 
—Contract Act (IK of 1572), S, 125, 

Where the purchaser of a property ’ agrees to 
release ‘it from a mortgage over it and’ he fails to sa 
release it, the cause of action for a suit by the vendor 
against the purchaser arises either onthe date on 
which the covenant was undertaken to be fulfilled 
orin any case not later than the date when the 
vendor called upon the purchaser to fulfil it’ Sucha 
suit is governed by Art. i16, Limitation Act and if for 
specific performance, by Art. 113, But as long as the 
mortgagee hasnot taken any proceedings on-the 
mortgage, and the vendor has not had to pay any- 
thing in respect of the mortgage, the vendor does 

“not suffer any damage and a suit by him for specific 
performance ofthe contract is premature. s3 


Messrs. B.C. Ghose and I. P. Mukherjee, 
for the Plaintiffs. 
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Mr. S. N. Banerjee (Jr.), for the Defend- 
ant. : z 
Judgment.—On September 29, 1920 a, 
Bengali kcbala or deed 
chandra Fal was executed by Chand Bibi, 
Alifjan Biti Sheikh Badruddin and Mahab- 
un-nessa Bibi, which stated inter alia as 
follows: ‘hut, in 1892, one Nawabjan ex- 
ecuted a eed of weky in respect of certain 
properties; ihat, on May 1, 1914, Alifjan Bibi 
as mutawclli mortgaged the properties 
including the scheduled properties, to 
Haripada Ray and subsequently sold some 
of them topay off part of the mortgage 
debt; that. in 1919, Badruddin, one of the 
heirs of Nawabjan, filed a suit for parti- 
tion of the whole property left by Nawab- 
jan including the wakf property, which suit 
was decree! on June 11, that: . : 
“We have all agreed to repay the debt of the 
said Haripadi Ray. We have also admitted that 


certain properties were sold for the repayment of 
the said debt.” 5 


That by the decree the executants ob- 
tained an eleven-annes share, and one Izat- 
unnessa Brbi a five-annas share in certain 
property, ircluding the property covered 
by the deed of sale; that about Rs. 4,000 
was still das on the mortgage, of which 
Rs. 2,700 was the share payable by the 
executants, and Rs. 1,300 by Izatun- 
nessa; that Haripada was not willing to 
take these amounts. separately 
cute separts reconveyances; that 


X 


“we are conveying to you our undivided 1]-an. ' 


nas share in the scheduled properties, subject to 
a payment of Bs. 2,700, for principal and interest on 
receipt of Rs 1,300, and you shall have the said 
share releasec, and by releasing our other properties 
along with the same, return toustitle deeds relating 
thereto. We zdmit receipt of the amount of con- 
sideration. . . - We , have made over possession 
of our share ssid to you. By being malik with right 
of sale or gifs you shall go on enjoying the same. 
Any amount >f interest payable from to-day shall 
be paid by you. If we are made liable forthe said 
debt, then you remain bound to make good the 
loss sustained by us. Mortgage debt Ks. 2.700 


and cash Rs ,300, total Rs. 4,000. < We jointly 
received Re. 1 30.” 
On Januazy 19, 1920, Nurul Hug, the 


husband of Chand Bibi, had purchased 
from Badrutdin and Mohabunnessa Bibi 
their. share inone of the properties other 
than those insluded in the schedule. On 
June 29, 1950 the purchaser's solicitor had 
written to the executants saying: 

“The purcheser of your 1l-annas share in 5-1 B, 
Ismail Street, rill get a reconveyance of the mortgage 
in favour of Exripada Ray by October 5, 1920, I 
will personally see that this is done within that time, 
You.bave paic Bs, 30 for out-of-pocket costs for the 
reconveyance. -Allthe costs will be paid by the 
purchaser,” : 


On May 21, 1921, Nurul Huq for hand 


of saleto Akhil- 


3 


or to exes $ 


Tii 


_ conveyance by way 


Bibi wrote a registered letter to Babu 
Akhilchandra Pal, saying : 

“tt-annas skare of our land in 5-1, Maulvi Is- 
mail Street, was purchased by you through Man- 
matha Babu subject to the mortgage of Babu 
Haripada Ray. Our other properties are included 
in that mortgage and we cannot deal with the same 
until you get a release for us for our properties, 
We did not write to you so long because Manmatha 
Babu was ill. Now please get us the release and 


obiige.” 
On September 22, 1921, a Pleader on 
‘behalf of the executants wrote to the 


purchaser's solicitor asking him to geta 
reconveyance of the mortgage as promised 
in his letter of June 29, 1920. On Decem- 
ber 13, 1922,.an attorney wrote to Babu 
Akhilchandra Pal, on behalf of Nurul Huq, 
threatening proceedings unless he gob a 
release of the property. ButA. C. Paldid 
nothing and, subsequently, Alifjan, Ma- 
habunnessa, Izatunnessa and A. C. Pal 
all died. Later on, the mortgagee began 
to press the surviving executants for pay- 
ment, and, on April 26, 1928, the ‘solicitor, 
now acting for the plaintiffs in this suit, 
wrote on behalf. of Chand Bibi and 
Badruddin to Santoshkumar Pal, the pre- 
sent defendant; as legal representative-of 
his father A. C. Pal, telling him that the 
mortgagee had been pressing for payment 
and threatening proceedings and asking 
him either to pay off the mortgage debt, or 
refund the sum.of Rs. 2,700 retained by 
his father out of the purchase price, with 
interest. On March 27, 1929, the mortgagee 
again pressed for payment and threatened 
Badruddin, Nurul Huq and S.K. Pal 
with proceedings. 


On September 5, 1929,the present suit was 
instituted, asking that the defendant be 
ordered to pay the said sum of Rs. 2,700 
with interest for payment to the mortgagee 
and to get a reconveyance at his cost, or 
alternatively the sum of Rs. 2,700 and in- 
terest and the cost of obtaining such re- 
of damages. Sub- 
sequently, by way of amendment, the plaint- 
iffs asked for specifie performance of the 
contract. By his written statement, 
the defendant said that ‘the only 
effect of the deed was that his father 
bought the equity of redemption in the 
1l-annas share for Rs. 1,300, that the claim 
(if any) was barred by limitation, that the 
legal representative of Alifjan ought to 
have been joined as plaintiff, ‘thatit was 
understood and agreed that A. C. Pal 


. would get a release of the properties only 


jt and when Izatunnessa paid her share of 


the mortgage debt, viz., Rs. 1,300, and 
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that the court had no > jurisdiction to try. 


yi 
$ 


La 


sidethe jurisdiction. Izatunnessa’s share of :. 


| 


hands of her grandson.The plaintiff's proper- : 


the mortgage debt hasnot been paid, ard 
of her 5 annas share of the property past 
has been sold and the 1est is now in the 


the suit which was in- respect of land wkd 


ties have not been released. Alifjan’s legal re- 
presentatives ought 


f 


to have been joined - 


as such, bat, as Badruddin is her legal: . 


representative, the objection is only techni-’ 
cal, and I allow the plaint to be amended- 
so as to show that he sues as legalre- 
presentative of Alifjan as well 
Mahabunnessa. 

This is not a suit for land within the 
meaning of cl. 12, Letters Patent, and the 
court has jurisdiction to try it. Nor is it 
a suit to enforce a trust. In my opinion, the 
meaning and effect of the deed was that 


as of- >` 


A.C. Pal bound himself absolutely toget ~. 


a release of the properties 
plead Izatunnessa’s default as an excuse. 
He agreed also to indemnify the plain- 
tiff. 

But the plaintiffs’ cause of action on the 


first part of the contract arose either in ` 


1920, 14 days after the execution of the deed, 
or in any case not later than 1922, when 
the plaintiffs called upon A. C. Pal to fulfil 
it..It is therefore barred by limitation under 
Art. 116, Limitation Act, or if for specific 
performance. under Art. 113. No cause 
of action under the second part of the 
contract has yet arisen. The plaintiffs have 
not yet had to pay anything in respect of 
the mortgage, though they have been called 
upon to doso. The mortgagee has not yet 
taken any proceedings on the morigage, 
and the plaintiffs have not yet suffered any 
damage. The suit is premature so far as 
this cause of action is concerned. Con- 
sequently there must be judgment for the 
defendant. I regret to have to give this 
decision. Owing to the obstinacy of the 
defendant in refusing to accept my sugges- 
tion of compromise, unnecessary costs may 
be incurred by all the parties. I trust that 
common sense will be applied even now, and 
that some amicable arrangement will be 
made to avoid further litigation. There 
will be no order for costs. 


N, Order accordingly. 
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. PATNA- HIGH COURT 
Cuttack Appeals from Original Decree 
__ Nos. 5 and 6 of 1930 
March 1, 1933 
.._* FAZL ALI AND Scuoops, JJ. ; 
NAKSHETRAMALI DEI AND oTHEgs— 
PLAINTIFFS APPELLANTS 
versus 
BRAJASUNDER DAS AND OTHERS— 
DEFENDANTS — RESPONDENTS. i 
Will—Construction—Interpretation of Hindu wilis 
—Succession Act: XXXIX of 1925), 3 112—Restric- 
tion asto applicability—Legatee not alive on date of 
will —Bequest not postponed—Effect—Bequest to son 
of B or C—B and U having more than one son— 
Bequest, if void for uncertainty— Charitable bequesta, 
essential features of. 
The cardinal rule governing the Hindu. wills is 


that a person capable of taking under a will 
must .be such a person as could take the gift 


- inter vivos and, therefore, must eitherin fact or in 


contemplation of, law bein existence at the date of 
the death of the testator {p b66, col. 2.] 

Section-112, Succession: Act should be read sub- 
ject to restriction (') of Sch. III of the Act. 
[ibid ] s ‘ i 


A will executed by a Hindu provided, inter alia: 


“A, firet male child by the present wife 
to beheit, in default of any male child being 
born to him or dying in childhood, either a son cf 
B or C to be heir. The boy should live with the 
daughter-in-law as her adopted son:” 

“Rupees 10,000 should be set apart ina fund the 


-7 income ofwhich the executors shail apply to the relief 


of any poor and deserving Karan family or families or 

individuals ic shape of necessaries of life in times 

of distress, -medical or educational aid, help for 

marriage of daughter or such other deserving cause.” 
“The “residue to be administered by the 

executors for the benefit of heir to pass to him 

absolutely on his attaining the age of 21 years.” 
Held, on construction of the will : 


(i) that no son of A -was in existence at 
the time of the testator’s death - and it 
could not have -been within the contempla- 


tion of the testator that the operation of the- be- 
quest should be suspended indefinitely’ until a son 
was born to him, no matter how long after the 
death of the testator that event might take place, 
and hence the exception to s. 112; Succession Act, 


‘could not apply tothe case. Dinesh Chandra Ray 


Chowdhury v. Biraj Kamini Dasi (1), relied on. 


[p. 866, col, 1] . 

(ii) that the second part of cl. 1` of the will 
was void.for uncertainty as extrinsic evidence was 
inadmissible to prove which son of B or C,*both 
of whom had more than one son, was meant, 
Powell v. Davies (2), Ashburner v. Wilson (3). and 
Wilson v. Wilson (4) referred to. [p. 867, col. 2.] 

(iit) that with regard to the third clause, the 
words used by the testator being sufficiently 
certain and descriptive to indicate the: class of 
persons whom the testator intended to benefit, that. 
clause was operative. Manorama Dassi v. Kali 
Charan Banerjee (5), applied, [p. 870, col. 1.} 

The essential feature of most of 
trusts is that the beneficiaries are an uncertain and 
indefinite class of persons;deacribed in-general, often 
fluctuating and changing in their individual num- 
bers. [ibid ] : ; i 

. Appeal from a decision ofthe Subordinate 
Judge, Cuttack, Gated November 30, 1930, 
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Messrs. S. C. Chatterji, L. K. Das Gupta 
and B. Mohapatra, for the Appellants ir No. 
5 and Respondents in No. 6.0f 1930. __ 

Messrs. S.. N. Ray, B. K. Ray ana G. 
Dhal, for the Respondents in No. 5 and” 
Appellantsin No. 6 of 1980. $ 

Judgment. - These two` appeals arise 
out of a stat brought by one . Nakshetra- 
mali Dei, one of the daughters of Rai Baha- 
dur Sudam: Charan Naik, for the construc- 
tion of a will left by. him. The principal 
relief claimed by her is set out in the 


plaint.in these terms :— 

“That on a proper construction of the document, 
dated, January¥, 1925, propounded as the last will 
and ‘testament of the late Rai Bahadur Sudam Charan 
Naik, letit ba declared that the disposition made by 
the deceased.oi his properties by the said document 


: are invalid, inoperative and void and as such the 


said properties. have vested in his Jegal heirs, name- 
ly, the plaintiff and defendants Nos, 8 and 9.” 
Sudam Charan Naik died on January 31, 
1925, leaving behind three daughters, one of 
whom is the plaintiff and the other two are 
defendants Nos. 8 and 9 in the suit. His 
only son Kishore Charan Naik had died 
during his life-time and the latter's widow 
is defendant No. 16 and their daughter is 
defendant Ne. 11. The other defendants in 
the suit are the husbands of defendants 
Nos. 8 and 8, their sons, one Lakshmidhar 
Mahanty tone ‘of the executors under the 
will) and his two sons. The will after 
making certein bequests -provides in effect 


‘that the person referred to in the first clause 


as the“ heir ” is to be the residuary legates. 
The only. clauses of the will with which. we 
are concerned in these appeals ‘are the “fcl- 
lowing :— pe j 

“1, Lalmohan's first male child by the present wife 
to be heir, in default of any male child being born 
to him or dying in childhood either a son of Lak- 
shmidhar or Gofal to be heir. The boy should live 
wish the daughter-in-law as her adopted son. 

. 2. Cuttack house will pass absolutêly to Lalmohen 
subject to the condition that he lives there with the - 
daughter-in-law and her daughter who shall have the . 
right to live thers during “life, - 

3. Rs.-10,000 should be set apart in a-fund the 
income of which the executors shail apply to ths 
relief of any poor and deserving Karan family or 
families or individuals in shape of necessaries cf 
life in times of distress, -medical or educational aid, 
help for marriage -of daughter or.such other deserving 
cause. ‘on a 

“4, “The residue: to be administered by the executors 
for the benefit of heir to pass to him absolutely on his. | 


attaining the age-of 21 years.” | 

Now, there is considerable difference of 
opinion among the parties -as to the con~’ 
struction. and .the effect of the: first clause. 
Tt is argued on. behalf of the plaintiff (the 
appellant in. Appeal No. 5) that the bequest 
under this clause cannot take efféct-as -it: 
ig void for uricertainty, The defendants 
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Nos. 2 and 9 who are appellants in Appeal 
No. 6 state on affidavit that a son nas been 
recently born to them (the actual date of 
birth is stated to be August 15, 1332) and 
contend in the first place that tae newly 


born son should be taken to be “the heir”. 


referred to inthe first clause of the will 
and secondly, that if this contention is not 
accepted, the first clause of the wll should 
be held to be void for uncertainty and it 
should be declared that the prcperty left 
by the testator devolves upon his three 
daughters who are his natural heirs. On 
the other hand, it is contended on behalf 
of respondents Nos. 3 to5 that tae second 
son of defendant No. 3 (Lakshnidhar) is 
the person who will be the residuary legatee 
under the will, whereas the cese of res- 
pondents Nos. 6 and 7 the tvo sons of 
Gopal is that defendant No. 7, -he second 
son of Gopal will be the residuary legatee. 
Defendant No 10 in her written statement 
does not admit that the first clatrse in the 
will is void for uncertainty and adds — 

“ Though Babu Lakshmidhar Mahan- y and Babu 
Gopal Chandra Patnaik had two sons each at the 
time of death of Rai Bahadur Sudam Cheran Naik, yet 
the intention of the testator was perfecly clear, viz, 


in speaking of a son of lakshmidhar >r a son of 
Gopal he meant their second sons.” 


In ‘her evidence also she does rot commit 
herself any further on the poift =s we shall 
see presently. 


We will first deal with the qussticn whe- 
ther Lalmohan’s newly born son 2an be held 
to be “the heir” under the firs; clause of 
the will, The learned Subordinate Judge 
has dealt with this point as follo-+vs: — 

“Now it has been admitted and also >roved in this 
case that defendant No, 2 and defendart No, 9 had 
no male child at the testator’s death so that the 
first clause is bound to fail. Surely it could not 
mean that any male child who may be born at any 
time even after the testator's death should be the 
heir. This was conceded by the lezrned Pleader 
who argued defendant No. 2's case.” - - 
In our opinion the view taEen by the 
learned Subordinate Judge is correct. It 
is argued on behalf of Lalmohaa (defendant 
No. 2) and his wife that the =xception to 
s. 112 of the Indian Successbn Act will 
apply to the present case an reliance is 
placed on the last clause of the will which 
provides that 

“ the residue is to be administered =y the executors 
for the benefit of heirs to pass to him absolutely on 
his attaining the age of 21 years.” 

It is contended that the object of the 
testator was to postpone the legacy until 
the heir in question had atteined the age 
of 21 years and, therefore, it was not neces- 
sary that the son of Lalmohan should have 
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been in existence at the time of the testator's 
death. 

Mr. B.K. Ray, who appeared on behalf 
of the appellant in Appeal No. 6 soon 
saw the flaw in his argument. Section 112 
lays down in the first instance that 
a bequest to a person not in existence 
at the time of the testator’s death is void. 
The exeception which follows provides:— 

“If property is bequeathed to a person described 
as standing in a particular degree of kindred toa 
specified individual but his possession of it is de- 
ferred untila time later than the death of the testator 
by reason ofa prior bequest or otherwise, andifa 
person answering the description is alive at the 
death of the testator, or comes into existence between 
that event and euch later time, the property shall 


at such later time go to that person or, if he is dead, 
to his representatives.” 


In our opinion the exception is wholly 
inapplicable to the present case. No son 
of Lalmohan was in existence at the time 
of the testator’s death and it could not 
have been within the contemplation of 
the testator that the operation .of the be- 
quest should ke suspended indefinitely 
until a son was born to Lalmohan, no matter 
how long after the death of the testator 
that event might take place. The testator 
in fact had in view the possibility that.a 
son might never be born to Lalmohan and 
so he made an alternative bequest in 
favour of “a son” of Lakshmidhar or 
Gopal. The fourth clause on which Mr. B. 
K. Ray relies does not postpone the opera- 
tion of the bequest in favour of the 
residuary legatee indefinitely. On the 
other hand, it clearly implies that the pro- 
perty would vest inthe “heir”, whoever he 
may be, assoon as certain legacies have 
been paid out, butit would be administered 
by the executors until he has attained the 
age of twenty-one years. 

Again s. 112 is subject to the restriction 
No. 1 of Sch. IH of the Act which says — 

“Nothing therein contained shall authorise a testator 


to bequeath property which he could not have alie- 
nated inter vivos © ` 


In Dinesh Chandra Ray Choudhury v. 
Biraj Kamini Dasi (1) which was strongly 
relied upon by Mr. Ray, Mr. Justice 
Mookerjee pointed out that the cardinal 
rule governing the Hindu wills is that a 
person capable of taking under a will 
must be such a person as could take the 
gift inter rivosand, therefore, must either 
in fact orin contemplation of law be in 
existence at the date of the death of the 
testator. Mr. B. K. Ray admits that it 
had heen conceded on behalf of defendant 
No. 2 before the trial Judge that a son of 


(1) 11 Ind, Cae, 67;15 C W N 845 at p. 953; 140 L 
J 20;150 W N 945, X 3 
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Lalmohan could succeed to the estate under 
the first clause only if he had been-in 
existence at the time of the testator’s 
death. In our opinion Lalmohan’s newly 
born son cannot be treated as the heir 
within the first clause of the will. . 

There still remains the question cf the 
construction of the remaining part cf the 
first clause. Mr. Chatterji who appears 
on behalf of Lakshmidhar and his two sons 
contends in the first place that extrinsic 
evidence would be admissiblein the preseni 
case to show which of thé two scns of 
Lakshmidhar and Gopal were referred to 
by the testator in the first clause of the 
willand then proceeds to show that de- 
fendant No. 10 has clearly stated in her 
deposition that the sécond sons of Laksh- 
midhar and Gopal respectively were in- 
tended to be benefited by the testator and 
that defendant No. 10 was not asked a 
single question in cross-examination to 
show that her statement on that point 
was challenged _as incorrect. Lastly, it is 
argued by him that the words “either the son 
of Lakshmidhar or Gopal” should in view 
of the evidence adduced in the case be taken 
to mean “the second son of Lakshmidhar 
or the secondson of Gopal”; that the be- 
quest made in this case was an alternative 
bequest as provided in s. 93 of the Indian. 
“ Succession Act and it meant that the 
second son of Lakshmidhar was io succeed 
in the first instance as an heir and that 
failing him the second son of Gopal was 
to be the heir. This argument was ac- 
cepted by the learned trial Judge whc has 
relied in his decision upon ‘a certain pas- 
sage in Jarman on Wills. This passage 
was referred to more than once in the 
course of the arguments in the court. It 
rans as follows:— 

“A gift in favour of ‘one child of A’ or ‘a son 
of A' may appear from the context to mean the eldest 
(or only) child of A4............a6. In the case above put 


of a gift to ‘one of the sons’ of J. S., he having 
several sons, parol evidence is not admissible to 
remove the uncertainty,’ because the uncertainty is 
apparent on the face of the will, the terms of which 
suppose the existence of more than one son, and more 
over show that the testator had not determined 
which of them to make the object of his bounty. If, 
however, the gift is to “the son of my brother A" 
and it appears that A has two or more sons, extrinsic 
evidence is admissible in the first instance to show 
~ whether the testator had reasons for preferring one 
son, and if no such evidence is forthcoming, evidence 
is admissible to show which son the testator intecded 
to benefit," 


This passage refers to three groups of 
cases in which the beneficiary. is referred 
to either as “a sonof A” or as “one of 
the sops of A” or as “the son of A”, 
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The learned Subordinate Judge | is 
of opinion that the present case-is similar 
to the-casé where the gift was made in 
favour of “a sonof A’ and upon the evi- 
dence of the defendant No. 10 he holds 
that the persons referred to are the second 
sons of Lakshmidhar and Gopal respective- 
ly. He seems however to have ignored 
the fact that what Mr. Jarman says 18 


that— 
“A gift in favour of ‘one child of A’ or- ‘a son of A 

may appear imom thecontext to mean the eldest (or 

only) child of 4 .....” : 

There is a good deal of difference ber, 


.tween the intention of the testator being 


apparent from the context and it being 
necessary tc prove it by means of extrinsic 
evidence. No cases were cited at the Bar, 
but at pp. 445 and 447 of Jarman: on Wills 
the cases of Porell v. Davies (2), Ashbur- 
ner v. Wilscn (3) and Wilsony. Wilson (4) 
are referred to. In Powell v. Davies (2) 
the property devised was to be divided into, 
four parts between one child of 4, one 
child of B, ane child of C and one child of 
D. At the time of making the will and 
at thedeath uf the testator B had only a 
child, namely, a daughter but after the 
testator's death B had a. son, At.thedeath 
of A there were children, both sons and 
daughters of A,Cand D. It was beld that 
the daughter of B and the eldest child 
of A, C and D respectively, whether a 
son or daughter, who came into esse after 
the testator’s death were entitled. In 
Ashburner v. Wilson (3) -the devise to “a 
son of my nephew A” was held to operate 
in favour of the first born son of A. In 
Wilson v. Wilson (4: one of the annuities 
directed by a will to be paid to the widow 
so long as she should live and if she had 
any child born, such sum was to be con- 
tinued for its life. If was held that the 
direction applied to the eldest child only. 
Tn none of these cases extrinsic evidence 
appears to have been allowed to prove the 
intention of the testator.. In the present 
case there is nothing in the will to show 


-which of the two sons of Lakshniidhar or 


Gopal was intended to be benefited by 
the testator under the will. A case like 
the present is somewhat different from a 
case where the son intended to be bene- 
fited is particularised and is described as 
“the son.of A” and in our opinion extrinsic 
evidence is mot admissible in order to 
show which particular son of .Lakshmidhar | 


2) (1839) 1 Bes 532; 3 Jur. 839: 49 R R435 
a (so) 17 Sim, 204; 19 L J Oh. 330; 14 Jur. 497; 


RR 333. 
Pa (1847) 1 De. G & 8 159; 75 R R79, 
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or Gopal was intended tobe bensfited by 
the testator. It is not the case cf any of 
the parties to this litigation that the 
testator might have referred to she eldest 
son of Lakshmidhar or Gopal. On the 
other hand the only contention before us is 
that the testator meant the sec~nd son of 
Lakshmidhar and the second son of Gopal. 
This contention cannot be accepted 
without referring to the extrinsic evidence 
in the case and once it is held thet extrinsic 
evidence is not admissible, there can be no 
escape fromthe conclusion thas the first 
clause of the will is void for uncé=tainty. 

Assuming, however, that 
evidence is admissible there stil remains 
the question whether the evidence that has 
been adduced in this case is ofany material 
assistance in construing the will. The only 
witness whose evidence throws ary light on 
the intention of the testator is defendant 
No. 10. The important passage in her 
evidence on which reliance has b2en placed 
on behalf of the defendant No. = runs thus: 

“I bad a talk with him {the tesiator, before 
he executed the will, That was abut a month 
before his death. He told me then tnus—that he 
would make all arrangements for my co.venience ..... 
That 1 should have an adopted eon in either 
Budha or Belu, thatthey would be regarded as my 
own son and live with me. That he who would be 
adopted by me would be regarded asmy sgon.......-. 
That T should adopt a son of Lalmoh=nif a son is 
born'to him. ‘hat incase Lalmoham should have 
no son, L should adopt Budha, idha is the 
younger (second son) of Mina Dei,wife = Rai Bahadur 
Lakshmidhar. Thatif Budha þe not available for 


adoption I should adopt Belu, the son œ Kalyani Dei, 
wife of Gopal Babu.” : 


Defendant No. 10 was cross-ezamined on 
behalf of defendant No. 3 as well as of 
defendants Nos. 6 and 7, sors of Gopal. 
Cross-examined on behalf of defendants Nos. 
6 and 7, she made the following statement: 
“My-husband very often expressed the desire to have 
Bela as his adopted son ..... essere oorner OD 
one occasion there was a talk in the presence 
of Sudam Babu and myself aad the wife of 
Takshmidhar about the management of properties, 
There was a talk then as to who would be the 
adapted son of myself. It was setled there that 
Belu would be my adopted son. I cannot say if 
that decision was in accordance wita the wishes of 
Sudam Babu” 


This statement would go to show that it 
had been settled among certain relations 
on a certain occasion that Beli, the second 
son of Gopal, would be the adopted son, 
‘When cross-examined on behalz of defendant 
No. 3, however, she made tae following 
statement; ; 

~ “Budam loved Budha very muck. My husband 


liked Budha very much. He alsc expressed hi 
desire to adopt Budha ashe was saring Tor others." 


These statements as well as sore other state- 
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ments made by her make it difficult for 
the court to decide what value should be at- 
tached to the evidence given by her as to the 
intention of the testator. Assuming, how- 
ever, that the statement made by her in 
the examination-in-chief is to be accepted 
in its entirety the comment which it 
seems pertinent to make here is that she 
could not legally adopt either Budha or 
Belu and this is conceded by all the parties 
to this litigation. Once it is found that she 
had no power to adopt for her husband 
and, therefore, none of the four boys was 
legally “available for adpotion” one is left 
to speculate as to the precise intention of 
the testator. It is said that the testator 
did not mean that there should be an 
adoption in the strict and legal sense of 
the term, but that whoever the boy may 
be who is selected, he should occupy, to all 
intents and purposes, the position of an 
adopted sop. This may have been the 
intention of the testator, but to our mind 
this introduces a further element of uncer- 
tainty in the will because in that case any 
one of the four boys may at any-time come 
forward and claim that he is available for 
adoption. Defendant No. 10 does not, say 
anywhere in her evidence if ihe fact of a 
particular boy being available for adoption 
depends upon the wish of his parents or 


upon his own willingness to be treated as an . 


adopted child. In our opinion the extrinsic 
evidencein this case is of a very vague 
character and ` even if such evidence 
as has been adduced is held to be admissible 
it would be difficult to say with any degree 
of certainty as to what was really inten- 
ded by the. testator. The appellants in 
both the appeals have laid great stress upon 
the fact that the will is not inthe form in 
which an alternative bequest is usual- 
ly made and the word “either” oc- 
curring before “a son of Lakshmidhaz’ 
indicates that the testator was ‘himself 
indifferent as to whether a son of Laksh- 


‘“midhar or a son of Gopal was to become 


the residuary legatee and all that he 
intended was that one of these persons 
should succeed as an “heir”. We recognise 
that no undue weight should be attached 
to the word “either”; but having regard to 


-the whole context and also to the fact that . 


the testator might have well dropped the 
word “either” if he meant to make an 
alternative bequest in the sense in which 
such bequest is contemplated in law, it 
appears to us that the word “either” does 
add to the difficulties .of the construction, 


It is no doubt true that the will should 
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be constrned as liberally as possible and 
every attempt should be made to give 
effect to the intention of the testator but 
in this particular case, the testatcr has 
chosen to draft the will in such a form 
that the element of uncertainty cannot 
altogether be eliminated. It is conceded 
by every one concerned that the testator 
was a well educated and enlightened person 
and if by “a son” of Lakshmidher he 
definitely meant Budha -and by “a son” of 
Gopal he meant Belu, there was nothing 
to prevent him from expressing his inten- 
tion in clearer and more precise terms. 
Why he left it so vague it is difficult to 
say. It may perhaps be said that what the 
testator really meant was that Lalmohan's 
first child should bė the heir and in default 
of sucha child any of the sons of Laksh- 
midhar or Gopal who might be able to live 
with his daughter-in-law as her adopted 
son should be the “heir”. Unfortunately, 
however, the first clause cannot take effect 
because no child of Lalmohan was in 
existence at the time of the testator’s death. 
As regards the second clause.if a bcy had 
been adopted or chosen to be treated like 
an adopted son by the testator’s daughter- 
in-law during the life-time of the testatar 
something could be said in favour of such 
a boy. It is, however, conceded œ all 
sides that defendant No. 10 has not yet 
adopted or selected any of the sas cf 
Lakshmidhar or Gopal and there is ncthing 
in her evidence to suggest her own pre- 
ference for one of these boys over the 
other. In this state of confusion wa are 
constrained to hold that the first clause of 
the will is void for uncertainty. and the 
law will, therefore, take its course and the 
natural heirs of Rai Bahadur Sudam 
Charan Naik, that is to say, the three 
daughters, will, get the properties. 

In the second clause of the will the house 
at Cuttack is given absolutely to Lalmohan 
subject to the condition that he lives there 
with defendant No. 10 and her daughter. 


The Subordinate Judge has held that this ` 


clause is inoperative because in the first 
place Lalmohan has not fulfilled the con- 
dition, that is to say, he has not been living 


with defendant No. 10 and her daughter | 


and in the second place he has made 
himself unfit to live with her in the sense 
in which the testator intended him to live 
by reason of the fact that he has embraced 
the Christian religion. A good deal of 
argument was advanced before us es to 
whether mere cpnversion to . Christianity 
would affect his right. under the will in 
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respect of the house and it was argued on 
the one hand that the condition imposed 
upon him was merely one of residence 
and not of. “messing” with the defendant 
No. 10 and her daughter and, therefore, it 
can yet he easily fulfilled: and on the 
other, that. what the testator intended was 


that they should live as members of the 


same family and that such residence 
involves ths idea of being able to live in 
a common mess. It appears to us that the 
real object of the testator was that his 
daughter-in-law who was a widow and her 
daughter should not live alone in the house 
but that there should be a male relative 
to look after them and with this object he 
chose Lalmohan, one of his sons-in-law, to 
whom he intended to give: the house 
subject to the life estate conferred upon 
the defendant No. 10. The mere fact, 
therefore, that Lalmohan has become a 
Christian, although it might perhaps make 
his relations with the defendant No. 10 
less cordial, would not prevent his living 
in the houss with her and looking after 
her. There, however, remains the question 
of.fact whether Lalmohan has been living 
with the defendant No. 10 since the death 
of Sudam Babu or not. On this question 
we are inclined to accept the finding of 
the learned trial Judge who had the 
advantage of seeing the witnesses who 
were examined in this case, that Lalmohan 
has not fulfilled this condition. It appears 
that Lalmohan is a Pleader who was for- 
merly practising at Beharampur, a different 
district altogether which is at a long 
distance from Cuttack, and he embraced 
Christianity a year after Sudam Babu's 
death and since then he has been working 
as a preacher, He says that he used to 
reside at Beharampur when he was practis-- 
ing as a Pleader there but during 
vacation he used to” come to Out- 
tack. This. shows that he has not been 
living continuously in the house. He 
admits that after Sudam Babu’s death he 
lived in tke house for about two months; 
then he went away. He further says that 
after becoming Christian he lived in the 
house in May, June and part of July, 
1927. Reading the entire evidence of this 


-witness as well as of the other witnesses 


one can see that Lalmohan -has not been 
living continuously, with defendant No. 10 
and hér dsughter in the house at Cuttack 
and that his visits to Cuttack have not 
been very frequent and although on certain 
oceasions he probably did stop in that house, 
on several other occasions he stopped in 
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other houses and that he has not lived in 
the house for sometime past. It is 
unnecessary to decide whether the condition 
of residence imposed in this case is a con- 
. dition precedent or condition subsequent. 
.In our opinion the condition imposed by 
the testator is one which is contemplated 
in s. 126 of the Indian Succession Act. 
It is true that the testator has not said 
in so many words that the bequest shall 
cease to have effect or that the 
subject-matter of the bequest shall go to 
another -person if the legatee does not per- 
form certain acts, but it appears to us 
that this is what in substance was meant 
by the testator and his intention must be 
given effect to. In our opinion the decision 
of the learned. trial Judge is torrect on 
this point and this part of the bequest 
fails. 

The only other clause in the will which 
remains to be construed is what we have des- 
cribed as clause 3 which directs the executors 
to apply Rs. 10,000 tothe relief cf any poor 
and deserving Karan family ar families 
„or individuals. Here also we find ourselves 
in complete agreement with the learned 
Subordinate Judge and we think that this 
part of the will must be held to be operative. 
The bequest under the clause is merely a 
charitable bequest and, as has been 
‘remarked in many decisions, the essential 
feature of most of the charitables trusts is 
that the beneficiaries are an uncertain and 
indefinite class of persons described in 
general, often fluctuating and changing in 
their individual: numbers. It appears to 
us that the words used by the testator here 
are sufficiently, certain and descriptive to 
indicate the .class of persons whom the 
testator intended to benefit and the learned 

- Subordinate Judge has rightly held that 

the principle laid down in Manorama 
Dassi v. Kali Charan Banerjee.(5) applies 
to this case. 

“The fourth clause of the will has been 
quoted by us merely because Mr. Ray 
appearing on behalf of the appellant in 
Appeal No. 6 relied upon it in construing 
the first clause of the will. So far as the 
other clauses of the will are concerned they 
have been all. construed by the learned 
Subordinate Judge and they ere not the 
subject-matter of any of the appeals before 
us. 

The result is that the appeals ‘are al- 
lowed tothis extent that the first clause of 
the will is declared to be void on account 


of uncertainty and the decision of the. 


(5) 31 O 166, 
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learned Subordinate Judge is varied to 
that extent and in other respects his 
decision is upheld. Costs of the suit will 
not be borne by the parties but the appel- 
lants will get their costs out of the estate 
in the hands of the executors, Hearing 
fee in Appeal No. 5 will be assessed at ten 
gold mohurs and in Appeal No. 6 at five 
gold mohurs. 
N. Appeals allowed in part. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1678 or 1930 
January 3, 1933 ; 

: IQBAL AHMAD AND Krscu, Jd. 
TAPESAR SINGH AND OTHERS —PLAINTIFFS 
— APPELLANTS 
versus 
CHHABI AHIR AND oTHERS— 
DEFENDANTS— RESFONDENTS. 

Agra Tenancy Act (III of 1926), 2. 48 —Joint family 
—Manager's power to grant ordinary lease—Permanent 
lease granted by manager—-Lease declared null and 
void—Position of lessee—Whether can be ejected by 
other members. ; 

The manager of a joint family has, as such, the 
authority to let out agricultural plots of jand to 
“tenants in the ordinary course of managemént of 
the zemindari property and as such, he is competent 
to grant to a person an ordinary lease. He exceeds 
his power as manager only when he grants a perma- 
nent lease. When a lease is declared null and void, 
the position of the lessee, notwithstanding the in- 
validity of the lease remains that of a tenant and 
he should not be regarded as a trespasser and he 
cannot be ejected on a suit by the other members 
Basdeo Narain, v. Muhammad Yusuf (1), referred to. 

S. C. A. from a decision of the Additional 
District Judge, Ghazipur, dated June 30, 
19380. | | 

Mr. Haribans Sahai, 
lants. 

Mr. N. C. Vaish, for the Respondents. 

Judgment — This is a plaintiffs’ appeal 
and arises out of a suit for a declaration 
that the lease dated May 29, 1917, is invalid 
and for a decree for joint possession over 
the plots in respect of which the said lease 
was granted, It is common ground that 
the plaintiffs and the defendants second 
party are the members of a joint Hindu 
‘family. Bansidhar and Sheojanam Singh 
who were among the defendants second 
party leased the plots in dispute in per- 
petuity to the defendant-respondent. One 
of the plots leased is situate in the District 
of Ghazipur and the remaining plots are in 
the province of Bihar. The suit giving rise 
to the present appeal was brought in the 
Court of the Subordinate Judge of Ghazipur. 
The plaintiffs impugned the validity of the 


for the Appel- 
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lease on the ground that it was without ccn- 
sideration and without any family necessity. 
The defendant resisted fhe suit on a variety 
of grounds. He maintained thatthe lease 
was for consideration, for family necessisy 
and having been granted by persons wao 
were the managers of the family was val_d 
and binding on the plaintiffs. He further 
contended that the plaintiffs were in ro 
case entitled toa decree for possession. It 
is not necessary to notice the other plees 
embodied in the written statement as we 
are not concerned with them in the presect 
appeal. é 

The defendant's Vakil made a statement 
at the trial that the defendant had no 
objection to a decree for possession being 
passed in favour of the plaintiffs wita 
respect to plot No. 570 that was situate in 
the District of Ghazipur. The, learnec 
Subordinate Judge held that the perpetua. 
lease was not justified by any family 
necessity and accordingly the plaintiffs 
were not bound by the same. He however 


held that notwithstanding the invalidity. 


of the lease the plaintiffs were not entitled 
to a  dectee for possession of the plots 
other than plot No. 570 inasmuch as the 
lease had been granted by the managers 
of the family of the plaintifis and those 
managers had the right in the ordinary 
course of the management of the zemindart, 
to let out the plots in dispute to the de- 
fendant. In view of this finding the learned 
Subordinate Judge passed a decree declar- 
ing that the lease is null and void and 
ineffectual as against the plaintiffs, but 
dismissed tha claim with respect to the 
plots inthe province of Bihar. He however 
in view of the statement made by the 
plaintiffs’ Counsel, passed a decree for 
possession of plot No. 570 in the plaintiffs’ 
favour. On appeal by the plaintiffs the 
lower Appellate Court affirmed the decree 
of the trial court. It held that though the 
permanent lease in favour of the defendant 
was null and void the defendant could not 
be regarded as a trespasser f 
"merely because the lessor exceeded his power in 
executing the permanent lease inasmuch as the 
lessee had occupied the property for a number of 
years and had been paying rent regularly.” 

The plaintiffs have come up in second 
appeal to this court and it is argued on 
their behalf that the lease having been 
declared to be null and void, the plaintiffs 
were entitled to a decree for joint posses- 
sion over the plotsin dispute. It is pointed 
out by the learngd Counsel for the plaintiffs 
that a suit for ejectment of a tenant in the 
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province of Bihar lies in the Civil Court, 
as the suit giving rise to ‘the prasent 
appeal wes filed in a court having jurisdic- 
tion to entertain the same, the courts 
below ought to have passed a decree for 
possession in the plaintiffs’ favour. We are 
unable to agree with -this contention. 
Notwithstanding the invalidity of the Isase 
the defendant-respondent cannot be treat- 
ed as a tr=spasser. It is not disputed 
that Bansidhar and Sheojanam Singh were 
the managers of the joint family consiszing 
of themselves and of the plaintiffs. As 
such manegers they had undoubtedly the 
authority tolet out agricultural plots of land 
to tenants in the ordinary course of mena- 
gement of the zamindari property, anc, as 
such, they were perfectly competent: to 
grant to the defendant-respondent’ an 
ordinary lease. If they had let out the 
plots tothe defendant without executing a 
perpetual lease in his favour, the defendant's 
‘possession could not be deemed to bein 
the capacity of a trespasser. It was only 
by granting a permanent lease that they 
exceeded their power ag managers. That 
lease has bæn declared to be null and 
void, but the position of the defendant, 
notwithstanding the invalidity of the lease, 
remains thai of a tenant, This was the 
view taken by this court in the case of 
Basdeo Narain v. Mutammad Yusuf (1). 
The defendant being a tenant could be 
ejected only in due course of law by a 
suit under the Bengal Tenancy Act. 
Jt is provided by s. 188 of that Act that 
“where two or more persons are joint’ landlords, 
anything which the landlord is under this Act 
required or authorized to do must be done either 
by both or all «i those persons acting together. or 2y 
an agent authorized to act on behalf of both, or all 


of them.” , 
It is clear therefore that the suit for 


ejectment of a tenant by one out of various 
co-sharers is not maintainable. In the - 
present case the defendants second party 
are the co-sharers ofthe plaintiffs and they 
did not joint the plaintiffs in the suit. Ths 
plaintiffs could not therefore in the present 
case, be grantzd a decree for possession of 
the plotsin dispute by ejectment of the 
defendant-respondent. In this view of the 
matter the decree of the lower Appellate 
Court is perfectly correct and we dismiss 
this appeal with costs. 
N. Appeal dismissed. 
(1) 116 Ind, Cas. 491; A I R 1928 All 617; 12 R 
7141; 26 ALJ 1318; L R 9A 3?1 Rev. ° i 
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LAHORE HIGH-COURT 
Miscellaneous First Civil Appeal No. 591 
of 1942 
April 26; 1933 
A ADDISON, J. 
Firm HARNAND RAI PHUL CHAND 
AND OTHERS - APPELLANTS 
versus 
RUP CHAND CHIRANJI LAL 
AND ANOTHER— J UDGMENT-DEBDDES — 
' RESPONDENTS, 


Civil Procedure Code (Act V of 1908, 0O. XXI, 


t. 16—Transfer óf decree—Transfereenor brought on 
record—Transferor's viglit to apply for execution— 
Proper court to recognise transfer—Execution of 
decree~—Record consigned to record roor—Revival of 


proceedings. 

Where the transferee of a decree has not 
made a legal application for execution 
under O. XXI, r. 16, Civil Procedure Code, 


the executing Court is bound to allow execution at 
the instance of-the transferor, even ater the date 
of the trausfer, till the'transfer js reco: nised by the 
court. Ejaz Hussain v. Skah Zama ‘Mirza (1), 
_ Silu Peda Yelligadu v. Raja Raru Venzata Kumara 
Mahipati Surya Rao (2) and Ari Chetty v. Theertha- 
malat Chetty (3), referred to. 

A transferee decree-holder can applyfor execution 
and recognition of his transfer only: to the court 
which passed the decree and not to she court to 
which the decree has been transferred 

A joint application can be Jooked upon as two 
separate applications of the two diférent sete of 
persons; amalgamated for the purpose oz convenience. 


Where the execution record was simply consigned 
tothe record room asa matter of convenience instead 
of being kept in the court, (where mom is more 
valuable), but the proceedings were kept pending, 
awaiting the decision of a higher cous, the proceed- 
ings can berevived.. 


; C. A. from as œder of the 
Senior Subordinate Judge, Ferozepore, 
dated December 5, 1931. Po f 
_ Mr. Shamair Chand, for the Appellants. 

& Mr. Nawal Kishore, for the Lespondents. 
E Judgment.—The firm of Earnand Rai- 
Phul Chand obtained a mrney decree 
. egainst Rup Chand Chiranji Lal in the 
Bombay High Court, which decree was 
transferred for execution to the Court of the 
Senior Subordinate Judge, Ferozepore, 
Execution was taken out in _927 and was 
going on when the judgment-debtors 
pleaded an adjustment. Tris plea of 
adjustment was disallowed =n March 1, 
1930, and against this order an appeal was 
instituted inthis court. Further proceed- 
ings were stayed by a Judge of this court 
on March 25, 1930, till the appeal should 
come before the usual Motim Bench. It 
came before that Bench on April 9, 1930, 
when the appeal was dism_ssed. Appa- 
rently no information as toth= dismissal of 
this appeal was sent tothe executing Court 
with the result that on Jun:9, 1930, that 
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court ordered the execution proceedings to 
be consigned to the record room for the 
present as there was no appeal pending 
in the High Court. It was further stated 
in the order that, after the appeal had 
been decided the decree-holder could have 
the application restored. ; 

In the meantime the decree-holder firm 
itself appears to have gotinto difficulties, 
and by a composition deed or trust deed, 
dated May 25, 1929, they appointed certain 
persons to sell their property and one matter 
handed over by this deed to the trustees 
On January 28, 1931, the 
original decree-holder and histrustees put 
in an application to restore the execution 
proceedings in accordance with the pre- 
vious order of June 9, 1930, asthe appeal 
had been decided by this court. The 
judgment:debtors objected on the grounds 
that the decree-holder could not execute 
the decree as he had assigned it and that 
the trustees could -not execute it until they 
had got their names recorded by the ori- 
ginal court. These objections were upheld 
and there wasa further finding that the 
attachment existing prior to the order of 
June 9, 1930, had ceased to exist “as an 
express order had not been passed to the 
effect that it should continue. Yor all these 
reasons the application for restoration of 
the previous proceedings was dismissed and 
against that order this appeal has been 
preferred, 

It follows from rr. 10 and 16 of O. XXI, 
Civil Procedure Code, that the person ap- 
pearing on the face of the decies as toe 
decree-holder is the person. entitled to 
execution. Therefore, where the transferee 
ofa decree has not made a legal application 
for execution under O. XXI, r. 16 the exe- 
cuting Court is bound-to allow execution 
at the instance of the transferor, even after. 
the ¿date of the transfer, till the transfer is 
recognized by ihe court. There are nume- 
rous rulings to this effect such as Ejaz 
Hussain v. Shah Zaman Mirza, 18 Ind. Cas. 
97 (1), Silu Peda Yelligadu v. Raja Raru 
Venkata Kumara Mahipati 31 Ind. Cas. 542 
(2), Sri Chetty v Theerthamalai Chetty 34 
Ind. Cas. 791 (3), Jasode Deye v. Kritibash 
Das (4), Gopi Chand v. Mehr Chand (5), and 
Salamatmal v. Nur Khatun (6). It follows 

(1) 18 Ind? Cas. 97; 16 O © 70. 

(2) 31 Ind Cas. 542; 29 ML J 693; 2L W 1122; 
18M L T 494: (1916) M W N 119, 

(3) 3£ Ind Gas, 791; 3 L W 591, . 

(4) 18 C 639. ; 

(5) 134 Ind Cas. 194; A IR 1931 Lah 116; 3LP L 
R 961; Ind Rul (193!) Lah 892. 


(6) 144 Ind Cas, 50; A I R 1933 Sind 119; Ind Rul 
(1933) Sind 166, a 
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that the original decree-holder, at any rate, 
could be allowed to revive the proceed- 
ings if there wasno proper application of 
the trustees tobe allowed to doso. It is 
admitted that the trustees could not make 
any application under O: XXI, r. 16, Civil 
Procedure Code, to the executing Court such 
an application must be made to the original 
court, that is the Bombay High Court. There 
wasthus nc applicationin law by the trustees 
for execution of the decree. It follows that 
the decree-holders should have been allowed 
to continue the execution, though, of course, 
the trustees could not be allowed to do so. 
It makes no difference that there was a 
` joint application as the order of the court 
could have been that the application of 
the trustees was disallowed and that of 
the decree-holders allowed. A joint appli- 
cation can be looked upon as two sepa- 


rate applications of thetwo different sets - 


of persons, amalgamated for the purpose of 
convenience. 

It was conceded before me that the order 
of the court to the effect that the proceed- 
ings could not be revived on the ground 
that the attachment had ceased to exist 
was wrong. Obviously O. XXI,r. 57, Civil 
Procedure Code, does nct apply to the present 
case, The order itselfis clear. The record 
was simply consigned to the . record room 
asa matter of convenience instead of being 
kept in the court, where room is more 
valuable, but the proceedings were kept 
pending, awaiting the decision of this 
court. 

For reasons given I accept this appeal 
and allow the decree-holder to continue 
the execution proceedings which will now 
be returned to tne pending file and con- 
ducted_in accordance with law, The trustees 
will of course, not be competent to continue 
the execution. In the circumstances of ihe 
case I leave the parties to bear their own 
costs of this appeal. 

AON, Appecl accepted. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 106 of 1931 
January 11, 1933 
IQBAL AHMAD AnD IKlsog, JJ. 
LACHMAN SINGH—Praintirr— 

‘APPELLANT i 


VETSUS 
COLLEOTOR or MORADABAD AND 
ANOTHER— DEFENDANTS-—RESPONDENTS. 
Benami—Decyee for profits against benamidar 
—Purchase of share recorded in benamidar's name at 
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auction sale-—Beneficial owners, ifboundby sale—Pu « 
chaser, if acquires right of beneficial owners 
_ When a ċecree for profits is obtained against a 
denamidar, it must be deemed to be binding on the 
beneficial owners for whom he is benamidar, and 
when in execution ofthat decree, the share recorded 
in the name of the benamidar is purchased by a 
person, such person must be held to have acquired 
the proprietary interest of the beneficial ownera in 
the same, Kondi Saula Bachel v. Banachand Cheni- 
ram (l)and Deo Lal Jha v. Bindeshwari Narayan 
Singh (2), relied on. 

5. ©. A. from a decision of the Addiiional 
District Judge, Budaun, dated August 27, 
1930. 

Messrs. V. P. Asthana and B. N. Sahai, 
for the Appellant. i 

Mr. Muhammad Ismail, for the Respon- 
dents. 


Judgment. - Thisis a plaintifs eppeal 
and arises out of a. suit for redemption of 
a usuirucsuary mortgage dated Novemberi, 
1:68. The mortgage was executed by 
two brothers. named Gulab Singh and 
Baldeo Smghand their mother Musammat 
Nawal Kunwar in favour of Rai Pradman 
Krishna, the predecessor-in-title cf the 
defendanl-respondent. Under the mort- 
‘gage deed the usufruct of the mortgaged 
properties was to be appropriated by the 
mortgagee in lieu of the interest on the 
principal mortgage money. The property 
mortgaged was a certain share in village 
Agol and some share in a village named 
Kudarni. In the present appeal we are 
concerned only witha portion of the share 
mortgaged in village Agol. The claim 
with respect to that share was decreed 
by the trial Court, but has been dismissed 
by the lawer Appellate Court. The share 
$ Agol belonged to 
Debi Singh and was situated in Patti 
Debi Singh. Half of that Patti was mort- 
gaged to Pradman Krishna: The rames 
of Gulak Singh and Baldeo Singh, tke sons 
of Debi Singh, andof Musammat Nawal 
Kunwar, the widow of Debi Singh, were 
recorded in the Revenue papers in respect 
of Patti Debi Singh. Nawal Kunwar's 
mame was recorded as against 2/3 share 
in the Patti and the balance of 1/3 share 
in the Patti was recorded inequal shares 
in the nemes of Gulab Singh and Baldeo 
Singh. The shares recorded in the names 
of Gulab Singh and Baldeo Singh were 
sold in execution of decrees against them 
and purchased by the predecessor-in-title 
of the cefendant-respondent and ve are 
not concerned with those shares in the 
present aaveal. 

Musammat Nawal Kunwar was appointed 
benamidar of Patti Debi Singh and in that 
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capacity she realized the profits of the 
entire Patti. As half of the Pacti was 
mortgaged to the mortgagee, the motigagee 
was entitled to-a half-share of the 
profits of the Patti. Nawal Kunw-:r how- 
ever failed to pay to the mortgegze his 
share of the profits and the mortgag-e then 
brought a suit for recovery of the. same. 
The suit was decreed andin execttionof 
that decree the share recorded in ths name 
of Nawal Kunwar was put to sae and 
purchased by the mortgagee. The plain- 
tiffs case was that Nawal Kunwar was 
not the.owner of the share recorced in 
her name and that her name was entered 
in the Revenue papers simply for her con- 
solation, and therefore the mortgagee, by 
the auction-purchase referred to -above, 
did not acquire the equity of redemption 
in the share recorded in the name of 
Nawal Kunwar and that the plaintiff, as 
the reversioner of Gulab Singh and 3aldeo 
Singh, was entitled to a decree fo re 
demption with respect to that share. 


The contesting defendant resisted the: 


suit, inter alia, on the ground that the 
plaintifi-appellant was estopped from deny- 
ing the title‘of the defendant to tke pro- 
perty recorded in the name of Nawal 
Kunwar and purchased by the predecessor- 
in-title of the defendant. This con-ention 
was overruled by the trial Court, bur found 
favour with -the lower Appellate Court 
with the result that the lower Ap2ellate 
Court dismissed the plaintiff's claim for 
redemption with respect to the share re- 
corded in the name of Nawal Kanwar. 
In second appeal before us it is srgued 
that as the 
knew, or at any rate had the means of 
knowing, that Nawal Kunwar hed no 
interest in the share recorded in her 
name and that that share belonzed to 
Gulab Singh and Baldeo Singh, the >rinci- 
ple of estoppel has no application so the 
case. It is urged that by purchasme the 
share that was recorded in the neme of 
Nawal Kunwar the mortgageé coud not 
acquire the equity of redemption n that 
share and accordingly, the lower Ap>ellate 
Court was wrong in dismissing the -plain- 
tiffs suit with respect to that share We 
agree with the learned Counsel for the 
appellant that the facts of the present 
case did not invite the application of the 
doctrine of estoppel. It has been found by 
the courts below that the entire Pett Debi 
Singh was owned by Baldeo Singa and 
Gulab Singh and that Nawal Kunwer had 
no right or interest in the same. It ig 
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further manifest that the fact as to who 
were the owners of Patti Debi Singh 
was known to the mortgagee or in any 
case could have been known to him by the 
exercise of ordinary diligence. It cannot 
therefore be said that the mortgagee was, 
in any way, by the act, omission or de- 
claration of Gulab Singh or Baldeo Singh, 
misled into the belief that Nawal Kunwar 


hada proprietary interest inthe share re- 


corded in her name. This being sc, the 
plea of estoppel, in our judgment, was 
without substance and was rightly overruled 
by the trial Court. É 

But in our opinion, for reasons to be_ 
presently stated, the decree of the lower 
Appellate Court is perfectly correct and 
ought to be affirmed. Gulab Singh and 
Baldeo Singh allowed the name of their 
mother Musammat Nawal Kunwar to be 
recorded in the khewat. But for the entry 
of her name, Nawal Kunwar could not be 
a recorded co-sharer and could not. be 
appointed a lambardar as a lambardar has 
to be selected from amongst the recorded 
co-sharers. It is clear therefore that Nawal 
Kunwar was appointed a lambardar in 
consequence of the action of Baldeo Singh 
and Gulab Singh in getting her name 
recorded as against the 2/3 share in 
Patti Debi Singh. Though Nawal Kunwar's 
name was entered in the khewat she had 
no proprietary interest in the share, arid 
that share was owned by Baldeo Singh 
and Gulab Singh. It follows, therefore, 
that Nawal Kunwar was a benamidar of 
Baldeo Singh and Gulab Singh, the bene- 
ficial owners of the share recorded in her 
name. The decree for profits obtained 
against Nawal Kunwar must therefore 
be deemed. to have been binding on 
Baldeo Singh and Gulab Singh and as it 
was in execution of that decree that the 
share recorded in the name of Nawal 
Kunwar was purchased by the mortgagee, 
the mortgagee must be held to have ac- 
quired the proprietary interest of Baldeo 
Singh and Gulab Singh in the same. The 
view that we take is in consonance with 
the view taken in Kondi savla Bachel v. 
Banachand Cheniram (1) and Deo Lal Jha 
v. Bindeshwari Narayan Singh (2), In this 
view of the matter Baldeo Singh and 
Gulab Singh’s equity of redemption passed 
Ly virtue of the auction purchase to the 
Tortgan and the mortgage came to an 
end. 

(1) 89 Ind. Cas. 220; A I R 1925 Bom. 422; 27 Bom. 
LR 667. y 


(2) 120 Ind, Cas. 776; A I R 1929 Pat. 440; 10 P I 
T 469; Ind, Rul. (1930) Pat. 79. roe? 
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.- To put the matter in another way. If 
either Baldeo Singh or Gulab Singh had 
been a lambardar and the decree for pro- 
fits had been obtained against either of 
them and the share was sold in execution 
of that decree, it could not be argued for 
-a moment that the equity of redemption 
did not pass to the acution-purchaser. In 
.our judgment therefore the mere faci of 
-the share being recorded in the name of 
a benamidar cannot alter the position and 
the beneficial owners must be heldto be 
bound by the decrea in the suit for pro- 
fils and by the auction-sale in execuiion 
of that deeree. For the reasons given 
above we affirm the decree of the Icwer 
Appellate Court and dismiss this appeal 
with costs. 
N. Appeal dismissed, 


CALCUTTA HIGH COURT 
- Second Civil Appeal No. 2380 of 1930 
March 9, 1933 
MALLIK AND JAOK, JJ. 
DWIPENDRA NATHCHATTOPADHAYA 
DEFENDANT —APPELLANT 


versus 

MAHENDRA NATH BISWAS—PLAINTIFT 

' — RESIONDENT 

Bengal Tenancy Act (VIII of 1885), s. 11-A— 
Suit for correction of Record of , Rights—Period of 
limitation--Nature of such suit. ` 

A suit for the correction ofan entry in the Record 
of Rights is really one under the general law. It 
does not come undere, 111 (A) or any other section 
of the Bengal Tenancy Act and is not, therefore, 
barred by six years’ limitation. 
_ §.C. A. from the appellate decree of the 
Additional District Judge, Jessore, .dated 
June $, 1930. 

Messrs. Pyari Mohan Chatterjee -and Hari 
Charran Banerjee, for the Appellant. 

Messrs. Satindra Nath Mukherjee and 


Har Krishna Pramanik, for the Respon-- 


dents. 
_ Jack, J.—This appeal has arisen out of a 
suit for correction of a certain entry in the 
Record of.Rights and also for enhancement 
of rent and for additional rent under s. 30 
and s. 52, Benal Tenancy Act. The suit 
was dismissed in the court of first.instance on 
the ground that the plaintiff was a co-sharer 
landlord and his co-sharers were not joined 
either as plaintiffs or defendants in the suit 
under s. 188, Bengal Tenancy Act, and the 
prayer for the amendment of the plaint 
making his co-sharers party defendants was 
also rejected. The lower Appellate Court 
held that the Amendment of the plaint should 
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have been allowed so as to enable the 
plaintiff to join the co-sharer landlords-as 
defendants and therefore remanded the suit 
for trial on the merits. In this appeal it 
is contemded on behalf of the defendant 
appellans that, in any case, having been 
brought iefore the amendment of s. 188 of 
the Act which was brought into force in Feb- 
ruary, 1829, the suit by a co-sharer landlord 


-for enhancement ofrent and for additional 


rent und=r s. 30 ands. 52, Bengal Tenancy 
Act, was not admissible, and further that 
since the amendment of the plaint was al- 
lowed afier the period of six years’ limita- 
tion, the suit for the correction of the Record 
of Rights was also barred. It appears how- 
ever thai the suitfor the correction of the 
Record of Rights is really one under the 
general law (Specific Relief Act). It does 
not come “under s.111-A. Bengal Tenancy 
Act, nor does it appear tc come under any 
other section of the Act; therefore the suit 
is not berred by six years’ limitation. 

As regards the suit for enhancement of 
rent and for additional rent, it is not barred 
by limitation, and if the amendment is al- 
lowed the plaintiff is entitled to bring it. 
We think that the learned Judge, in the 
circumstances of the case, was right in al- 
lowing ihe amendment of the plaint. It 
was mentioned in the plaint, in the first 
instance, that asuit was pending in the 
High Court in which it might be held that 
the defendants were co-sharers landlords 
and in tiat case the plaintiff would apply 
for the rent of his” share only. In these 
circumstances we think that the amendment 
should have been allowed and that being 
so, the suit both as regardsthe correction 
of the Record of. Rights and as regards 
the enhancement of rent and additional rent 
is maintainable. This appeal is therefore 
dismissel and the order of the learned 
District Judge remanding the suit to the 
court of frst instance for trial on the merits 
should stand, The parties will bear their 
own cost=throughout. 

Mallik, J.—I agree. 

N. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Criminal Revision Application No. 94 of 1933 
4 May 1, 1933 i 

Kisou, J. i 
SATGUR DAYAL—APPLIOANT 
versus 
EMPEROR—OprosIts Party 
Criminal Procedure Code (Act V of 1898). s. 110— 
Proceedings under—Hvidence of. general repute by 
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Crown—Admissibility~General repute—Nature of 
evidence required to establish--Hearsay evidence— 
When admissible—Demand of security— Chances of 
moderating influences being brought to bear—Whe- 
ther to be regarded. 

In proceedings under sub-s. (f) of s. 110 of the 
Criminal Procedure Oode, evidence of- general 
repute may be tendered by the Crown. to prove 
that a person is so desperate and dangerovs as to 
render his being at large without security hazard- 
ous to the community. Evidence of association with 
proved revolutionaries is also evidence of reputa- 
tion. A Police Officer ib certainly a competent 
witness to speak to the reputation of a person 
who resides within his circle or to the reputation 
of a person with regard to whom he has had special 
occasion to make observations and enquiries in the 
course of his official duties. If the evidence given 
by such officers is evidence of general repute and 
of association with proved revolutionaries, and not 
merely rumour or suspicion, it is undanbtedly 
admiesible! 

Hearsay evidence does amount to .evidence of 
general repute for the purpose of s. 110 provided 
there isa reasonablefoundation forit. This relaxa- 
tion of the ordinary rules of evidence is- justified 
by the fact that the object of proceedings under 
s. 110 is the prevention of crime and not its -punish- 
ment. - 

When security is demanded from a person who, 
though anxious to find it, finds it difficult to get 
the amount which is too much fur his financial 
status, it is preferable that he should ba at Jarge, 
when there is a chance of moderating iniuences 
being brought to bear on him, than that he should 
be associating with confirmed criminals in juil. 


Cr. R; A. from an order of the Sessions 
Judge Cawnpore dated January 7, 1933. 

Dr. K. N. Katju and Mr. Banki Behari, 
for the Applicant. 

The Assistant Government Advocate, for 
the Crown. j 

Judgment.—The applicant Satgur Dayal 
Avasthi has been ordered by a First Class 
Magistrate tò execute a personal bond for 
“Rs. 10,000 with two sureties each in the 
same amount to be of good behaviour for 
three years. As he did not give the 
security ordered, the proceedings were laid 
before the Sessions Judge who affirmed the 
order of the Magistrate. y 

Satgur Dayal has come up to this court 
in revision. He challenges the validity of 
the order requiring him to give security 
for his good behaviour. He also contends 
that the amount of the bond demanded from 
him is excessive. 

The case against the applicant is that 
he is a member of the revolutionary party 
and is so desperate and dangerous as to 


render his being at large without security. 


hazardous to the community. | 

The validity of the order requiring the 
applicant to give security is contested on 
the ground that the evidence of Police 
Officers, on which the courts below have 
mainly relied, is inadmissible and that, 
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even if admissible, it is * insufficient in 
law to justify the order made in the 
case. 

In proceedings under. sub-s. (f) of s. 110 
of the Criminal Procedure Code, evidence 
of general repute may be tendered by 
the Crown to prove that a person is so 
desperate and dangerous as to render his 
“being at large without security hazardous 
to the community. Evidence of association 
with proved revolutionaries is also evidence 
of reputation. A Police Officer is certainly 
a competent witness to speak to the 
reputation of a person who resides within 
his circle or to the reputation of a person 
with regard to whom he has had special 
occasion to make observations and enquiries 
in the course of his official duties. The 
Police witnesses in this case are not only 
the local Police Officers but C. I. D. 
Officers of the U.P. and of other Provinces. 
If the evidence given by sach officers is 
evidence of general repute and of associa- 


-tion with proved revolutionaries, and not- 


merely rumour or suspicion, it is undoubtedly 
admissible, 

I should only, therefore, he justified in 
revision in looking into the evidence in 
order to satisfy myself that the courts 
below have acted on evidence of repute 
and association and not on mere rumour 
or suspicion. Ths learned Sessions Judge 
was fully alive to the necessity of the 
evidence tendered on behalf of the Crown 
satisfying this test. He has gone into the 
matter at length and has come to the con- 
clusion that it does satisfy this test. He 
has pointed out ths peculiar difficulties of 
a case of this kind, namely, that respeci- 
able ‘witnesses, whether ‘produced on behalf 
of the Crown or in defence, are likely to 
have little knowledge of the applicant's 
revolutionary activities which would be 
carried on in secret. It is, therefore, not 
‘surprising that the witnesses on behalf of 
the Crown should consist largely of Police 
Officers whose special duty it is to watch re- 
volutionary suspects and, where non-official 
witnesses are produced, they should: be 
members of the “under-world”. He has 
further pointed out the utter futility of 
the applicants allegation that the various 
Police Officers have deposed against him 
and have induced the other witnesses to 
depose against him, at the instigation of 
a gentleman who was a rival candidate 
to the applicant’s brother at a Municipal 
election, the object being to deprive the 
brother of the, applicant's 
assistance in his election campaign.. The 
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learned Sessions Judge has come to the 
conclusion, which is certainly not open to 
question in revision, that the Police eyi- 
dence is absolutely honest. 


- When we come to the evidence given by’ 


the Police Officers as to the applicant’s 


repute, we naturally find acertain amount 


of hearsay evidence. This is inevitablein 
such a case. As pointed out by the 
learned Sessions Judge, if direct evidence 
were available of the applicant’s complicity 
in revolutionary crimes, proceedings under 
s. 110 were unlikely to have been resorted 
to. Hearsay evidence does amount to evi- 
dence of general repute for the purpose of 
s. 110 provided there is a reasonable 
foundation for it. This relaxation of the 


ordinary rules of evidence is justified by. 


the fact that the object of proceedings 
under £. 110 is the .prevention of crime and 
not its punishment. f 

The hearsay evidence in the present 
case consisis, inter alia, of- statements 
made by approvers in certain conspiracy 
cases, reports made sbout the applicant 
ty other Police Officers, the fact that one 
Debi Dayal who was hanged for a murder 
in Cawnpore, suspected to be for revolu- 
tionary objects, had informed the Police 
that ihe revolver with which the murder 
was -ccmmitied was given to him by the 
applicant and the money obtained by the 
murder was handed over to the applicant. 
There is also evidence that, after’ the 
execution, the mother of Debi Dayal 
was heard by one of the witnesses to say 
that.the applicant was responsible for her 
son's death. 

But the case against the applicant by 
mo means depends on hearsay evidence 
alone. There is direct evidence thai he 
was seen wilh the said Debi Dayal taree 
days before the murder. There is also 
direct evidence that he was seen assccia- 
ting with known . revolutionaries. Among 
these are Asoka Kumar Ghose who shot 
at and wounded one of the C. I. D; 
witnesses, Inspector Tika Ram, and 
Rajendra Nigam who shot at and wourded 
another of such witnesses, Munshi Nabi 
Ahmad, the applicant having previously 
threatened this officer if he persisted in 
“shadowing” him. There is further direct 
evidence of the applicant constantly visiting 
the-mother of Bijay Kumar Sinha after 
her son had been convicted in the Lahore 
Conspiracy Case and also of his staying 
in the house of two women of revolutionary 
sympathies—Noni Bala Gupta and Suniti 
Devi. Bot these houses were frequented 
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by other revolutionaries. An absconder 
Kashi Ram, subsequently convicted of 
shooting .a constable in Cawnpore, was 
arrested. in Suniti Devi’s house and she 
is absconding to escape prosecution under 
s. 216, Indian Penal Code. On the house 
being searched, 8 number of copies of the 
rules and regulations of the Hindustan 


Socialistic Republican Association and a 


list of absconders in certain cases of 
revolutionary crime were found, The 
applicant’s association with revolutionaries 
was not confined to Cawnpore. ©. I. D. 
Officers who were deputed to watch his 
movements on his visits to Allahabad, 
Lucknow and other places have deposed 
to seeing him in the company of revolu- 
tionaries in, those places, At Mirzapur, 
and again at Lucknow, he was seen in 
the company of Debendra Nath Bhat- 
tacharya who was subsequently arrested 
wilh areroiver in his possession and con- 
victed. 

This by no means exhausts the evidence 
against the applicant. It is quite im- 
possible, therefore, to hold that there are 
not reasonable grounds for the prosecution 
wilnesses td depose that the applicant has 
the repute of being.a dangerous revolu- 
tionary. In my opinion, therefore, the 
contention put forward on behalf of the 
applicant that the order requiring him to 
give security is invalid cannot be sub- 
stantiated, 

I think, however, there is some force in 
the second contention put forward on 
behalf of the applicant, namely that the 


’ amount of the bond: demanded from the 


applicant is , excessive. “The applicant's 
brother has appeared before the court 
and I gather that he is anxious to find 
security for the applicant but is finding 
difficulty in doing so owing tothe amount 
demanded being too much #or his financial 
status. lt is certainly preferable that the 
applicant should ke at large, when there 
is a chance of moderating influences being 
brought io bearon him, than that he should 
be. associating with confirmed criminals in 
gaol. This court has little material on which 
to decide what -amount of security would 
be suitable. The applicant's brother asks 
for the amount of the bond and sureties 
to be reduced to Rs. 2,500. This does 
not seem to me to be adequate in all the 
circumstances of the case. But I think 
that they could reasonably be reduced to 
Rs. 5,000 im each case. Jn a case like 
this, if the applicant is prepared to mend 
bis ways there is no fear of his security 
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being forfeited. “In my opinion, Laving 
regard to the remarks made by the court 
below with regard to the status of the 
applicant’s family and connectiors; his 
failure to provide the reduced amount 
of security demanded will show the wisdom 
of these proceedings. 

I accordmgly modify the order cf the 


court below so as to reduce the amount. 


of the bond which the applicant is recuired 
to execute to Rs. 5,000 with two streties 
each in the like amount tothe satis&ction 
of the Magistrate, | 

N. Order modiñed. 


CALCUTTA HIGH COURT 
Second Civil Appeal No. 1749 of 1930 
November 14, 1932 


Mvuxergi, J. 
HARI NATH AND oTHERS—APPELLANTS 
versus f 
KULESH CHANDRA GHOSE— 
RESPONDENT : 
Civil Procedure Code (ActV of 1908. s. 11, 


Expl. IV--‘Might and ought'—Suit, for rent— 
Omission to plead partial dispossession—Decrze for 
entire rent—Plea raised in subsequent suit— rule of 
constructive res judicata, whether applies. 

In a suit for rent the defendant did no: p'ead 
that he was not in possession of the entire Linds of 
the tenancy and allowed a decree to be -passed 
against him forthe entire rent. Jn a subequent 
suit for` rent he setup this plea and it was centend- 
ed that the defendant was precluded ty reason of 
the doctrine of constructive res judicata frcm set- 
ting up the plea : 

Held, that though the defendant might hav; taken 
such a plea in the prior suit it cannot be sañ that 
he ought to have taken the plea and the mat-er was 
not, therefore, res judicata, 

§.C. A. against appellate decree cf the 
First Court Sub-Judge, Bakargunj, dated 
January 24, 1930.. 4 

Mr. Bijan Kumar Mukerji, for the / ppel- 
lant. 

Messrs. Amarendra Nath Bose, Girija 
Prosanna Roy Choudhury and Aznada 
Charan Karkoon, for the Respondent- 

Judgment.—Plaintifis are the zppel- 
lants in this appeal. The appeal has =risen 
out ofa suit which the plaintiffs institut- 
ed for recovery of rent for the years 1331-33, 


B. S. Rent was claimed at the rae of. 


Rs. 65 with cesses and damages. The 
contention of the defendant was that he 
had been dispossessed from a portion of 
the land and on that account he was entitl- 
ed to suspension of the entire rent. The 
Munsif decreed the suit overruling this 
contention of the defendant and gave him 
p decree though not for the entire amount 
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but making certain deductions on ac- 
count of the cesses that were claimed: 
On appeal preferred by the defendant the 
Subordinate Judge set aside the trial 
Court’s decree and allowed the plaintiffs a 
decree for rent at arate to be ascertained 
by comparison of the kabuliyat which form- 
ed the basis of the tenancy with the settle- 
ment records which, according to the 
learned Subordinate Judge, showed that 
the defendant was in possession of lands 
less than what was covered by the kabul-' 
Wat. . - 
The facts necessary to be stated are the 
following: The tenancy was created by a 
kabuliyat dated 1879. In 19402 there was 
a decree for rent obtained by the plaint- 
iffy against the then tenant and in execu- 
tion of that decree the holding was put up 
to sale and purchased by the defendant. 
The kabuliyat purported to create a 
tenancy in respect of three annas share of 
certain lands included in certain defined 
boundaries. After the defendant’s purchase 
there was a suit for rent instituted by the 
plaintiffs against him for the years 1309-12 
and it appears that: jn that suit a decree 
was obtamed by the plaintiffs for rent at 
the rate mentioned in the kabuliyat. It 
would appear that at that time it was not 
contended on behalf of the defendant that he 
was not (sic) in possession of the entire lands 
of the tenancy.The present suit was institut- 
ed, as already stated, for the rent of the 
years 1331-33. The Munsif held that there 
was no evidence to show that there was 
any dispossession by the plaintiffs of the 
lauds of the tenancy since thé decree which 
the plaintiffs obtained against the defend- 
ant for the years 1309-12, and he was, 
inclined to take the view that the defendant 
was in possession of the entire quantity of 
lands. The Subordinate Judge, on the 
other hand has, on a reference to the settle- 
ment records and the evidence which 
the defendant as well as the son of the 
giver of the kabuliyat gave in this case, 
came to the conclusion that the defendant 
in fact got much less land than the three 
annas of tke lands included within the 
kabuliyat boundaries and thatthe remain- 
ing lands which the defendant ought to 
have got were recorded in the settlement 
records as khas lands of the plaintiffs and 
their co-sharers in superior taluki right, 

His finding amounts to this: that in point 
of fact the defendant is not in possession 
of the land which he ought to be in posses- 
sion of under the kabultyat, The Sub- - 
ordinate Judge appears to have believed 
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that from the very beginning, when tne 
defendant came to be in possession, he 
could not get all the lands ofthe kabuliyat. 
In those circumstances the only point of 
law which may be urged and indeed has 
been urged by Dr. Mukerji on behalf of 
the appellants, is that the defendant should 
be held to be precluded by reason of the 
doctrine of constructive ves judicata from 
pleading that he was not in possession of 
the entire lands of the tenancy and that 
he was not therefore liable to pay the 
entire rent, by reason of the fact that in 
the previous suit for rent for the years 
1309-12 this defence was not taken, where- 
as it might and ought to have been taken 
within the meaning of s. 11 of the Cods. 
I am of opinion that this contention ought 
not to be allowed to prevail. No doubt 
it was quite open to the defendant to take 
this plea in defence if he so chose and 
therefore it was a defence which might 
have been taken in suit. But I do not 
think it can be said that it ought to have 
been taken. I am not prepared to hold 
that ina simple suit for rent, where the 
tenant puts forward a plea of dispossession 
and allows a desree to be passed for tha 
entire rent, it should be held that he was 


‘bound to take this plea of dispossession and 
sincs he has not done so it should be treat- 


ed as barred by the doctrine of constructive 
res judicata. i - 

Upon the facts which the learned Suk- 
ordinate Judge has found, namely that the 
defendant was not in possession of ths 


entire lands of the tenancy and that the- 


remaining lands are in khas possession of 


the plaintiffs and their co-sharers, the decree: 


which the learned Subordinate Judge has 
made is, in my opinion, correct. 
peal accordingly fails and must be dismis- 
sed with costs. 

AN. Appeal dismissed. 


PATNA HIGH COURT 
Criminal Reference No. 6 of 1933 
February 21, 1933 
JAMES AND AGARWALA, Jd. 
EMPEROR—REFERER 


` VETSUS 
K. T. KESHAN — ACCUSED 

Criminal Procedure Code (Act V of 1898), ss. 209, 
258, 446 (1)—Commitment—When to be made—Re- 
cording of prosecution evidence— Necessity of. - 

Before a Magistrate makes a commitment under 
s. 416 (1), Criminal Procedure Code, he musės 
consider whether,there are grounds for discharging 
tho accused under s. 209 ors. 253 cf the Orimina! 


HİRA LAL SAHA V. AKSHOY KUMAR SAHA 


The ap- 
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Procedure Gade; and he cannot do this without 
taking the evidence forthe prosecution. . 

- Judgment.—The Sub-Divisional Magis- 
trate of Begusarai has in this case made 
a commitment to the Court of Sessions 
under s. 446 of the Code of Criminal Pro- 
cedure without holding any preliminary 
inquiry under Chap. XVIII of the Code. 
Before the Magistrate makes a commitment 
under s. 446 (1), Code of Criminal Proced- 
ure, he must consider whether there are 
grounds for discharging the accused under 
s. 209 or s. 253 of the Oriminal Procedure 
Code; and he cannot do this without taking 
the evidence for the prosecution. 

The commitment is, therefore, quashed, 
and the case is remanded to the Sub-Divi- 
sional Magistrate for inquiry preliminary 
to commitment, on the completion of which 
he will be in a position to say whether the 
accused ought to be discharged or com- 
mitted for trial. 

x: Reference accepted. 


CALCUTTA HIGH COURT 
Civil Rule No. 158 of 1933 
March 7, 1933 
MALLIK AND JAOK, Jd. 
` HIRA LAL SAHA- DECREE-HOLDER 
PETITIONER | 
versus 


AKSHOY KUMAR SAHA AND OTHERS— 

AUCTION-PURCHASERS—OPPosITE PARTIES 

Civil Proceiure Code (Act V of 1908), O. XXI, 
r. 90—Defautting auction-purchaser—Right to apply 
to set aside re-sale=‘Interest', meaning of. 

The defaulsing auction-purchaser who as such is 
liable to make up any deficiency of any price which 
might happen on re-sale of the property, isa person 
whose interests are affected by the sale within the 
meaning of GO. XXI, r. 90, Civil Procedure Code, and 
has locus standi to apply under that rule to set aside 
the re-sale. 

The term ‘interests’ in O., XXI, r. $0, Civil Proce- 


` dure Code, is wide enough to include such contingent 


liability. Khecra Mohan Dutta v Sheikh Dilwar (1) 
and Surendra Nath Das v. Alauddin 


; Mistry (2), dis- 
tinguished., 

C. R. from an order of the District Judge 
Dacca, dated December 10, 1922. | 

Messrs. Nripendra Chandra Das” and 
Nabadwip Chandra Saha, for the Peti- 
tioner. 

Messrs. Santosh Kumar Basu and Biraj 
Mohan Roy, for.the Opposite Party. 

Mallik, J.—The facts which have given’ 
rise to the present Rule are briefly these: 
There was an.auction sale held in execu- 
tion of a decree obtained by the petitioner 
and the property put. up to sale was pur- 
chased by ane Akshoy Kumar Saha, the 
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opposite party before- us, for Rs. 3,005. 
The earnest money was deposited by 
Akshoy Kumar, but Akshoy failed to pay 
the balance with the result that the prop- 
erty was resold and purchased by the 
petitioner, the decree-holder, for Rs. 1,510, 
and Akshoy was directed to put in the de- 
ficiency, viz. Rs. 1,495. Thereupon Akshoy 
filed an application under O. XXI, r. 90, 
` Civil Procedure Code, for setting aside the 
sale at which the decree-holder had pur- 
chased the property for Ps. 1,5lu. The 
learned Subordinate Judge rejected the 
application on the preliminary ground that 
Akshoy had no locus standi to file the 
application. This order was reversed by 
the learned District Judgeand the learned 
District Judge directed the first Court 
to decide the case on its merits, holding 
that Akshoy had locus standi. Against 
this order of the District Judge, the pre- 
sent Rule is directed. The only point for 
determination ın this case is whether 
Akshoy, who was the defaulting auction 
purchaser, had locus standito apply under 
O XXl,r. 93. On a consideration of the 
facts of the-case I am clearly of opinion that 
he had. 


On behalf of the petitioner, our atten- 
tion was drawn to a decision of the Patna 
High Court in Khetra Mohan Dutta v. 
Shiek Dilwar (1), and also a decision of this 
court in Surendra Nath Das v. Alauddin 
Mistry (2), where it was held that the 
word ‘interests’ in O. XXI, 1.” 90, refers to 
interest existing prior tothe sale but not 
interest in the property acquired at the 
sale. I do not see how this decision can 
. be of any help tothe petitioner in the pre- 
sent case. In the present case the peti- 
tioner Akshoy was a defaulting auction- 
purchaser and as such he was under the 
provisions of O. XXI, r. 71 of the Code 
liable to make up any deficiency of any 
price which might happen on a resale of 
the property. He had therefore a conting- 
ent liability even before the sale; and as 
the term ‘interest’? in O. XXI, r.90, has 
been held to include all kinds of interest, it 
is, in my opinion, wide enough to include 
a contingent liability also. That being 
so the learned District Judge was, in my 
opinion, right in holding that the default- 
ing auction-purchaser Akshoy had locus 
standi to apply under O. XXI,‘r.90. The 


(1) 46 Ind, Cas, 614; A I R.1918 Pat, 636; 3 Pat. L J 
516: 5 PLW 151, 
of 116 Ind, Oas, 156; AI R 1928 Oal. #28;49 CLJ 
AO, l A 
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result is that the Rule is discharged with 
costs one gold mohur. 

Jack, J.—I agree : 

A-N. Rule discharged. 


LAHORE HIGH COURT 
Second Civil Appeal No. 2574 of 1927 
February 2, 1933 
ADDISON AND AcHa HAIDAR, JJ. 
KAPURIA AND ANOTHER — PLAINTIFFS — 
: APPELLANTS 
` versus 
Musammat GANGA DEVI AND OTHERS-— 
DEFENDANTS—RESPON DENTS 
Civil Procedure Code (Act V of 1908), s. 11— 
Res judicata on general oprinciples—Scope of the 
doctrine—Competency of court to try second suit— 
Whether material for applicability of the doctrine. 
The generalrule of res judicata which exists apart 
from the provisions of s,11 of the Code of Civil 
Procedure can be resorted to only in those cases 
which do not fall within the four corners of £. 11 of 
the Code. R 
Where the judgment in the previous litigation 
was given ina case which was decided by a Munsif 
of the First Class whose pecuniary jurisdiction 
extended to Re. 1,000 only and the subsequent suit was 
brought ina court with a higher pecuniary jurisdic- 
tion and could not have been decided by the Munsif 
who tried the previous suit : i 


Held, that the decision in the previous suit was - 


not res judicata. Sahib Zadi Begum v. Muhammad 
Umar (1), dissented from, 


S.C. A from the decree of the District 
Judge, Ambala, dated June 25, 1927, revers- 
ing that of the Subordinate Judge, Second 
Class, Ambala, dated August 7, 1926. 

Messrs. J. L. Kapur and Jagan Nath 
Aggarwal, for the Appellants. 

Pandit Nanak Chand, for the Respond- 
ents-. ; 

Agha Haider, J.—This appeal arises 


out of a suit for possession of certain lands. 


situate at Mauza Chadiali, Tahsil Ambala. 
The trial Court decreed the plaintiffs’ 
claims; but, on appeal by the defendant, 
the lower Appellate Court set aside the 
decree of the trial Court and dismissed the 
plaintiffs’ suit. The plaintiffs have come 
up to this court insecond appeal. 

The facts leading up to the present 
litigation, in so far as they are necessary 
for the purposes of the present appeal, are 
as follows:—. 

One Munshi died many years ago, leav- 
ing him surviving his widow, Musammat 
Bhagirti, and two children, Ram Bhaj (son) 
and Musammat Ganga Devi (daughter). 
On the death of Munshi the property. was 
mutated in the name of Ram Bhaj, his son, 
but Ram Bhaj also died some 8 or 9 
months after the death of his father and 
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the property was once again mutated ir 
the name of Musammat Bhagirti, the widow 
of Munshi and mother of Ram Bhaj. Or 
July 5, 1922, Musammat Bhagirti gifted 
61 bighas 8 biswas of land to her daughter 
Musammat Ganga Devi. In December, 
1923, Musammat Bhagirti died and the 
property was mutated in the name of 
Musammat Ganga Devi, the sister of the 
last male owner, namely Ram Bhaj. The 
plaintiffs who claim- to be the collaterale 
of Munshi Ram, brought the present suit 
against Musammat Ganga Devi on the 
allegations that Musammat Ganga Devi, as 
the sister of the last male owner could not 
succeed to the property in suit and that the 
gift of the property by Musammat Bhagirti 
in her favour wasinvalid. The plaintiffs’ 
sult was decreed by the Subordinate Judge 
on the ground that Musammat Ganga Devi, 
who was the sister of the last male owner; 
Ram Bhaj, could not succeed to her bro- 
ther and that the plaintiffs had a superior 
right as against her Musammat Ganga. 
Devi, the sister, appealed to the District 
Judge who held that, in view of a previous 
decision between Kapuria, one of the 
plaintiffs who represented the collaterals, 
and Musammat Bhagirti and some of her 
alienees, the present suit could not be 
maintained and was barred by res judicata. 
He accordingly dismissed the plaintiffs’ suit 
on this ground. : 
- The question of res judicata in the pre- 
sent case arises in this way. Musammat 
Bhagirti had made a mortgage ın- favour 
of certain persons for a sum of'Rs. 500 some 
time in 1907. Jn April, 1907, a suit was 
brought by Kapuria, one of the present 
plaintiffs, who then claimed to be the col- 
lateral of Munshi in the 6th degree 
against Musammat Bhagirti and her mort- 
gagees on the ground that Musammat 
Bhagirti had no right to make any aliena- 
tion of property which would injuriously 
affect the reversionary rights and interests 
of the plaintiff. That sut was decreed by 
the Munsif lst Class; but on appeal the 
judgment of the Munsif was set aside and 
. the suit was dismissed by Mr. Dundas, 
Divisional Judge, on November 9, 1907. 
In that decision the following points were 
decided : — 

(1) that the plaintiff was Munshi’s col- 
lateral in the sixth degree ; 

(2) that the plaintiff and Munshi were 
governed by Hindu Law, although they 
were agriculturists, in matters of succession 
and alienation ; and 

(3) that Kapuria, was not an heir of the 
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last male owner, Ram Bhaj, under the 
Hindu Law. 

The learned Judge of the lower Appellate 
Court has held that the decision of Mr. 
Dundas operated as res judicata because 
in that decision it wes held that the plaint- 
iff Kapuria was not an heir of the late, Ram 
Bhaj, under the Hindu Law. 

Reliance was placed on a decision 
reported as Sahib Zadi Begum v. 
Muhammad Umar (1). There cannot be 
any doubt that this cecision supports the 
plea of res judicata raised on behalf of the 
defendant, since it lays down that the rule 
of res judicata is not sonfined to the provi- 
sions of s. Il of the Cade of Civil Procedure 
but may be invoked as a general principle 
of law and ih3 previous decision should be 
held to be a final decision on the question 
decided by it, although the court which gave 
that decision had no pecuniary jurisdiction to 
try the subsequent stit. With the utmost 
respect for vhe learnec Judges who decided 
that case, I beg to disagree with them. The 
general rul of res judicata which exists 
apart from ihe provisions of s. 11 of the 
Code of Civil Procedure can be resorted 
to only in those cases which do not fall 
within the zour corners of s. 11 of the 
Code. In other worcs, if a case clearly 
comes within the purview of s. 11 then it is 
not allowable to fall back upon the more or 
less nebulous doctrine of the general prin- 


_ ciples of ree judicata and cases must ba 


decided according to tre language of s. 11 
In the present 
case it is perfectly clear on the record that - 
the judgment in the previous litigation 
was given in a case waich was decided by 
a Munsif of the first class whose pecuniary 
jurisdiction sxtended to Rs. 1,000 only. The 
present suit was brought in a court with a 
higher pecuniary jurisdiction and could 
not' have been decided by the Munsif who 
tried the pravious suit and the fact that 
the decision of the learned Munsif went up 
in appeal tc Mr. Dundas, Divisional Judge, 
does not make any difference in principle. 
In my judgment, therefore, the point of 
ves judicata was wrorgly decided by the 
learned Judze of the lower Appellate Court 
on the authority of the cecision quoted above, 
Iam fortified in my view by a judgment 
of this court in an urreported case (Fazl 
Hussain v. Jiwan Shah, Civil Appeal 
No. 3070 of 1927) decided by Tek Chand 
and Monroe, JJ., on May 26, 1932, with 
whichI fully agree. No other point has 

(1) 96 Ind. Ces 1002; 8 lah. 15; 2L 0-281; AIR 
1926 Lah, 603; £7 P L R 904, 
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been argued. This being the position, I 
“would accept this appeal and sez aside the 
judgment and decree of the lowe= Appellate 
Court. As the case has teen cispcsed of 
on apreliminary point I remand the case 
for decision on the remaining issues under 
the provisions of O. XLI, r. 23 € ihe Civil 
Procedure Code. Cosis heret-fore shall 
abide the result. The appellancs shall be 
entitled to a refund of the covrt-fee paid 
on the memorandum of appeal in this 
court. 
Addison, J. - I agree. 


AN, Appeal accepted, 


f ALLAHABAD HIGH COJRT 
- Civil Revision Application No, 432 o 1932 
March 28, 1933 
KENDALL, 4. 
BINDESARI PRASAD AND CTHERS— 
PLAINTIFFS ~ APPLICANTS 
- VETSUS 
RAM TAPESHA SINGH AND -NOTBER— 
i DEFENDANTS- OPPOSITE PAZTIES 

Stamp Act (II of 1899), 8s 85, Sch. I, Art.. I— Docu- 
ment ackn wedging sum borrowed- Admissibility, if 
unstamped— Provincial Small Cause Courts Act (IX 
of 1887), s 25—Judgment according to .aw— Whether 
can be inter fered with by High Court. 

Where A borrowed asum of money from B and 
executed a ‘sarkhat’, and after paying that amount 
borrowed a further sum adding a nos on the old 
‘document: “Signed by A: Rs, 2:0 cash have been 
taken. Besides this nothing is due fom me”, and 
this document did not bear any stamp- 

. ` Held, that it was perfectly justifiabl. to draw the 
inference that there was an implied-acknowledgment 
on the part of A that the sum then texen remained 
due from him; end that the circumstances that the 
words were written on an old formal jocument and 
signed by the debtor and left in the possession of 
the creditor justify the further inference that the 
document was intended to supply evHence of the 
debt and that being unstamped the document was 
inadmissible. Bishambar Nath v. Nard Kishore (1), 
Udit Upadhya v. Bhawani Din (2), Dumba Kunwar 
v. Mahadeo Prasad (3) and Ram Dzs v. Inayat 
Ullah (4), distinguished. [p. 883, col. €] 
_ Under s 25, Provincial Small Caus Courts Act, 
the High Court has only to be satisfied that a decree 
or order in a case decided by a Curt of Small 
Causes is according to law, and as th= case as pre- 
sented to the court was one based on his document 
and as the document has Leen rightl- held to be 
an acknowledgment as defined in Art. I, Stamp Act, 
it is impossible to hold that the case has been 
decided otherwise than in accordance with law. |p. 
884, col 1.) 5 

C. Rev. Appl. from an order = the Small 
Oause Court Judge, Ghazipur, dased August 
27, 1932. i 
"Mr. K. Verma for the Applicants. 

Mr. A. P. Pandey, for th= Opposite 


Parties. 
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Judgment.—This application arises 
from a suit in which the Judge of the 
Small Cause Court of Ghazipur dismissed 
the plaintiff's claim. The defendant is 
said to have borrowed Rs. 300 from the 
plaintiff's father in 1926 and executed a 
“sarkhat,” but he is said to have paid this 
amount on July 21, 1929, and on the fol- 
lowing day he borrowed a further sum of 
Rs. 250 adding a note of memorandum on 
the old document. This note or memo- 
randum formed the basis of the plaintiff's 
suit, but it was not stamped, and the court 
held that it required a stamp of one anna 
and was not admissible in evidence as “it 
was an acknowledgment.” The decision 
of the learned Judge has been assailed 
from two points of view. Itis said in the 
first place that the document is either a 
receipt, in which case it might have been 
admitted in evidence on payment of a 
penalty, or else a mere -memorandum on 
which no stamp was necessary. The docu- 
ment in question reads as follows: 

“ Dastkhat Ramtapesa Singh : do sau pachas rupiya 


nagad liya sahi iske alawa hamare zimme aur kuchh 
bagi nahi hota hai.” 
which may be translated literally : 

“Signed by Ramtapesa Singh ; Rs. 250 cash have 
been taken. Besides this nothing else is due from 
me Ww 


_I have been referred to the decision in 
the cases of Bishambar Nath v. Nand 
Kishore (1), Udit Upadhya v. Bhawani Din 
(2) and Dulmha Kunwar v. Mahadeo Pra- 
sad (3), in which somewhat similar docu- 
ments have been held to be admissible in 
evidence without stamps. It is also clear 
however from these cases that every such 
document has to be considered on its own 
merits. Mr. Pandey who has opposed the 
application has laid stress” on the distinc- 
tion between the receipt as defined in s. 2 
(23), Stamp Act, and an acknowledgment 
in Art. 1, Sch. I of the same Act. A 
receipt is given for money received (the 
words used in the Act are “acknowledged 
to have been received”) and in cl. (b) of 
s. 35 there isa provision to the effect that 
where such a receipt is not stamped it may 
be admitted in evidence against the per- 
son who was required to give a stamped 
receipt; broadly speaking it may be said 
that it may be admitted in evidence in 
favour of the debtor against the creditor, 
An “acknowledgment” on the other hand, 
is defined inthe article referred to as a 
document written or signed by or on behalf 


1) 15 A 56; A W N 1892, 234. 
2) 27 A 83; A WN 1904, 16% 1A L J 483. 
3) 23 A 436; A W N 1906, 80; 3A L J242.. 
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of a debtor in order to supply evidence of 
such debt, and it is left in the creditor's 
possession. It does not however contain 
a promise to pay the debt or any stipula- 
tion to pay interest or to deliver any goos 
- or other property. In the case of Ram Das 
v. Inayat Ullah (4), a document somewhet 
-similar to the one in suit was held to be 
an “acknowledgment” as defined in Art. i, 
‘Sch. I, Stamp Act, and this is the case 
on which the trial Court has relied. 
There is no saving clause in the Act to 
enable an acknowledgment which requires 
a stamp and which is not stamped to be 
admitted in evidence on behalf of the 
creditor. 

I am not concerned now with the question 
of whether the document in this suit con- 
tains a promise to pay the debt. In that 
case it would be much more than an ac- 
knowledgment. It would bea definite con- 
tract on the part of the defendant, and 
would probably be defined as a promis- 
sory note, and would certainly not be 
admissible in evidence as it is not stamp- 
ed. What isclaimed on behalf of the ap- 
plicant is that it is something less than an 
acknowledgment as detined above, that 
it is either a receipt or one of those miscel- 
laneots memoranda which have been refer- 
red to in the decisions which I hare 
quoted. In all these cases and in the 
case relied on by the court the ratio deci- 
dendi has, if I am not mistaken, been the 
question of whether the document wes 


executed in order to supply evidence of- 


the debt. In the first case quoted, that of 
Bishambar Nath v. Nand Kishore (1), the 
court was considering whether there had 
been such an acknowledgment as is referr- 
ed toin s.19, Limitation Act, and it was 
held that as the document was an ordinary 
letter which was not written with the 
express intention of supplying evidence 
it did not ‘require to be stamped under 
the provisions of Art. 1, Stamp Act. 

The case therefore is authority for hold- 
ing that there may be “acknowledgments” 
recognised as such by the courts which 
do not require stamping, and which thers- 
fore are not “acknowledgments” as defined 
in Sch. 1, Stamp Act. The other features 
a the document in that case however have 
list.e or nothing in common with the one 
bef eme. In thecase of Udit Upadhya 
v. Bhawani Din (2) the court had to decide 
whether the document contained a promise 
to pay, and it was stamped. Moreover, 


(4) 71 Ind. Cas..1027; A I R 1923 All 297; 45 A 
$74; 21 A L J 263,90& ALR 404. 
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although the learned Judges were doubtful 
as to whethar it was an acknowledgment 
that required to be stamped they. did. not 
record a decision o2 that point so.that 
the case dass not help the applicant. . The 
case of Dulmha Kunwar v. Mahadeo Prasad 
(3) dealt with documents which.were not 
signed by either of the parties and were 
held to be merely memoranda... The 
case of Rem Das 7. Inayat Ullah (4) 
on which the opvosile party relies 
dealt with a document which con- 
tained a statement that, a definite. sum 
was due to the plaintiff from the defen- 
dant. Inthe present case the document is 
not so precise as that. The trial Court 
has, however, drawn from the. words 
“Rs, 250 have been taken: besides this no- 
thing is due from ms” the inference that 
there was <n implied acknowledgment on 
the part of the defendant that the sum 
then taken, viz. Rs. 250 did remain due 
from the defendan. 1 think that this 
inference was perfeztly justifiable, and I 
think moreover that she circumstances that 
the words were written on an old. for- 
mal documsnt and signed by the debtor 
and left in the posssssion of the creditor 
justify the further imference that the docu- 
ment was intended 30 supply evidence of 
debt. 
T has, however, been suggested that the 
plaintiff's case was not entirely based on 
this document, and that the plaintiff ought 
to have been given an opportunity of prov- 
ing the transaction in which the money 
was advanced to tha defendant by other 
evidence. Of course, the document itself 
being held to be an acknowledgment and 
being unstamped could not be used as evi~ 
dence, but the plairtiff might have been 
allowed to produce oral evidence. The 
fact is, however, that the case as pre- 
sented on behalf of the plaintiif in the 
trial Cours was based entirely on this 
document. The plaiat itself refers to the 
document as a “sarkhat” and although it 
describes the circumstances in which the 
money was advanced, and although it might 
be argued from the plaint itself that the court 
would hav= been jcstified in allowing the 
plaintiff to fall back on other evidence than 
that of the document to prove the. trans- 
action, yet it is clear that the court was 
never approached with any application to 
amend the plaint or to admit oral evi- 
dence. In fact it has been admitted in 
argument in tis oen oe was 80, 
‘ding e judgment: 
aoa aka a DERS plaintiffs has argued 
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that the document in question is a receipt and 
the suit on the baris of the vnstamped receipt is 
maintainable.” 

If the learned Vakil really msent that 
he should be allowed to produce evidence 
of the transaction and to use what is 
called the receipt as part of that evidence 
he certainly did not make himself clear 
to the court, and it appears to me that 
there is no justification for presuming that 
that is what he meant and thatthe court 
misunderstood him, but that: thers-is every 
justification for holding that hə wished 
still to base the case on the dozcment if 
the court were to- hold: it to t» admis- 
sible in evidence as a- receipt.- There is, 
it is true, some force in the argumant that 
the plaintiff might have ten al- 
lowed to produce evidence aliundz on the 
ground that the document was not the 
consideration for the loan and was merely 
_ a8 it indeed has been held to be—evi- 

dence of the debt. I do not thnk, how- 
ever, that, it would- be proper forme 
to seb aside the finding and remand 
the case to enable the plaintiff io pro- 
duce evidence of the transaction merely 
because this plea hasbeen set up at this 


stage. Under s. 25, Provincial Small 
Cause Courts Act, this ccart « has 
only to be satisfied that a decree 


or order in a case decided by = Court.of 
Small: Causes- is- according to law, and as 
the case as presented to the. muri was 
one based on this document and as the 
document has been rightly held to be an 
acknowledgment as defined in Art. 1, 
Stamp Act; it is impossible to acid that 
the case has been decided otherwise than 
in accordance with law. The resak is that 
the application fails and is dism_ssed with 
costs. : 
N. Application dismissed. 





.. CALCUTTA HIGH COURT. 
Letters Patent Appeal No. 25 >£1932 
a March 13, 1933 

_ 7: * RANKIN, C. J., AND MUKERJI. J. 
“Tap ASSAM BENGAL RAILWAY 
“COMPANY, LIMITED—PLAINTIFsS— 

© Fak APPELLANTS 


Ree, versus 
-» HARI MOHAN PAL anpcrarrs 
— Derenpants— RESPONDENTS. 

Registration Act (XVI of 1908),8 49—Jnregistered 
lease— Evidentiary value of—Document, if can be 
referred to for collateral. purposes. 

Where the terms ofa lease are contained in a 
letter by reference to an earlier lease_ and if the 
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new lease is a fresh lease altogether, the old one 
can be referred to fora collateral purpose such 
as to show thatthe new arrangement was subject 
to the same period of noticeas the old one. Want 
of Registration of the original leasedoes not pre- 
vent this. f 

judgment of 


A. against the 
8, 1932, 


Mr. Justice Patterson, dated July 
in Appeal No. 617 of 1930. 

Messrs. D. L. Kastgir and Sudhir Kumar 
Kastgir, for the Appellants. 

Mr. Upendra Kumar Roy, for the Res- 
pondents. 

Rankin, C.J.—Dinanath father ‘of the 
defendants held the land in suit on what 
I will assume to. be alease. He held it 
under an instrument dated September 11, 
1919, which was not registered though it 
purported to be for a period of ten years 
(subject to three months notice on either 
side) from July 14,1917. Dinanath died in 
November 1918 and the defendants as his 
heirs continued his possession On Decem- 
ber 7, 1926, thedefendants applied for a 
temporary lease and offered to pay in 
advance the annual rent tobe fixed by the 
agent. 
rent with their proposal. form. as well as 
Rs. 10 forstampsfor theirnew agreement. 
Their proposal form made no reference to 
the lease of Dinanath. On April 1, 1927, 
that is before the original term of Dina- 
nath had expired they received from the 
plaintiffs a letter saying. 

“The lease granted to your father Dinanath 
Pal which was subsequently cancelled has again 
been givento you at an annual rent of Rs. 25 
for ten years” 

It may be doubted whether this was 
in strictness an acceptance of the 
defendants’ proposal but I will assume that 
it was an acceptance and not a new offer. 
On June 18, 1927, the plaintiffs sent to 
defendants a bill for rent from May 19, 
1927, toMarch 31, 1928, at the rate of 
Rs. 125 per annum giving credit for 
Rs. 25 as paid in December, 1926. The 
defendants refused to pay rent at this 
rate and on September 8, 1927, the plaint- 
iffs gave notice to quit at the end of three 
months from the lest day of September, 
1927. The notice recites that the defendants 
are in cccupation as heirs of Dinanath 
and purports to terminate his “license”. 

The letter of April 1, 1927, was put in 
evidence by the defendants, If it can be 
received as evidence of a fresh tenancy, the 
question arises whether the terms of Dina- 
nath’s leasecanbe referred to to show that 
the new arrangement was subject to three 
months’ notice. I am of opinion that they can 
and that want of registratiotof the origin- 


They deposited-Rs.25 as advance 
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al lease does not prevent this, The terms 
are incorporated in the letter by reference 
tothe earlier document and if the new lease 
was a fresh lease altogether as defendants 
contend, the old onecan be referred to for 
a collateral purpose. The defendants’ case 
before usis that they were not holding 
under the old lease at allbut under a new 
one. To find the terms of the new one —so 
runs the argument in this court -we cannot 
look atthe letter because it is not register- 
ed. The questionis can the defendants on 
this evidence—not asa abstract possibility, 
but on this evidence—prove a fresh tenancy 
without the letter? In my opinion they 
cannot. The proposal form by itself proves 
nothing. The repudiated -bill of June 18, 
1927, is against them. There is no proof 
that Rs. 25 was accepted as an year’s rent 
under anew tenancy save the letter of 
April 1, 1927. That cannot be taken as 
proof of a new tenancy save upon terms 
which put the defendants ‘out of court. Itis 
idle to say that as proof of acceptance of 
rent it is proofof anew tenancy contrary to 
its terms, 

I agree with the Subordinate Judge that 
the notice to quit is not in any view rendered 
invalid by reason of the recital. If it be 
said that the plaintiffs cannot proceed on 
the terms of the original tenancy as to notice, 
because these are not proved for want of re- 
gistration of the instrument of September 
11, 1919, the answer is that this argument 
was disclaimed before us by the defendant's 
Advocate, and for good reason. The plead- 
ings were badly drawn but the original 
terms were not denied on the pleadings, 
nor were they questioned by the issues and 
they need not be proved now. 

I would allow the appeal with costs 
before usand before the learned Judge 
and restore the decree of the Subordinate 
Judge. 

Mukerji, J.—I agree. 

N. _ Appeal allowed. 


ALLAHABAD HIGH COURT 
First Civil Appeals Nos, 433 and 155 of 1929 
April 11, 1933 
NIAMATULLAB AND RACHHPAL SINGH, JJ. 
Shrimati SUNDAR DEVI —PLAINTIFF — 
APPELLANT 
VETSUS 
DATTATRAYA NARHAR REGE AND, 
ANOTHER —DEFENDANTS — RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s, 182, O. V, r. 


8,0 X,”. 4,0 XXYI,r. 1—Pardanashin lady—Order . 


insisting on personal attendance of pardanashin lady— 
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Whether proper—-Evidence that she was tutored by 
somebody—Exrlusion of her evidencé—Diseretion of 
court — Personal appearance’ under s. 182—Meaning 
of. 

‘The words ‘personal appearance’ ins. 132, Civil 
Procsiure Coda, moan ‘personal attendance’. A court 
has no power to insistthat a pardanashin lady must 
attend and give evidences in court, It is the right 
of a pardanashin lady to refuse to attend the court 
and to say-thas if she isto be examined, her statement 
should be taken on commission, She should not be 
compelled to attend the court either as a party or as a 
witness. Velini Nachiar v. Miyappa Chetty (1), relied 
on. In re Balasory Sirowgee (2); not followed, fp, 
887, col. 1.] k 

Order V, r. 3, is confined to those cases in which 
the court, before issues are framed, directs, for some 
reason, the personal attendance of a party. A court, 
acting underr; 3,0. V. Oivil Procedure Code, cannot 
compel the attendance ofa party who is pardanashin, 
Such an order would be against the provisions of 
8. 132, cl, 1, Oivil Procedure Code. [ibid.] 

Under the provisions of O. X, r. 4, Oivil Procedure 

Code, the court cannot insist on the personal uttend- 
ance of a party whois a pirdanashin lady. [p. 887, 


“Where it was alleged that a pard tnashin lydy who 
was examined on commission was being tutored by 
somebody beltind the parda and theallegation was 
established: : 

Held, that there was no justification for the Judge 
to insist on th= attendance of the pardanashin lady 
in court but the court had the discretion to exclude 
the evidence. F : 

Mr. A. Sanyal, for the Appellant. 
Messrs. N. U. A. Saddigi and Kedar Nath 
Sinha, for the Respondents. 

Rachhpéel Singh, J.—This is a plaintiff's 
appeal arising out of a suit which she 
instituted against defendants Nos. 1 and 2 in 
the -court af the Subordinate Judge of 
Jaunpur ‘and which has been dismis- 
sed. The plaintiff in this case is one 
Musammat Sunder Davi. Dattatraya Narhar 
Rege, defendant No. |, is a solicitor practis- 
ing in Bombay. According to the plaintiff 
Permeshwar Din, defendant No. 2, is an 
agent of defendant No. 1. = 

On November 23, 1927, defen lant No. 1 
obtained a decree from the Bombay High” 
court for a sum of money against Mu- 
sammat Sunder Devi, plaintiff. The plain-- 


tiff who resides in Benares, instituted “a ` 


suit againsi- the two defendants in the. 
court -of the Subordinate Judge of Jaunpur 
toobtain a declaration to the effect::that 
the aforesaid decree, forthe reasons given 
in her plaint, was not binding upon-her.. 
After the issues had been settled in ths.” 
case, a commission was issued for record- 
ing the evidence of the plainsiff and? one 
Musammat Lakhpati at Benarsse. The - 
statement of the plaintiff was recorded. 
While Musammat Lakhpati was being ex- 
‘amined it was suspected by the Vounsel 
for the defendants that thera was some 
one else with Musammat Lakhpati Devi 


a 


a 
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behind the parda who was tutaing her. 
This suspicion of the defendants’ Counsel 
was brought to the notice of the Commis- 
sioner. The Commissioner went behind 
the parda and found one perfor ascend- 
ing the staircase near the spot where 
Musammat Lakhpati had been ¢tfing. The 
defendants’ Counsel stopped fuztker cross- 
examination as Musammat Lakhpati had 
made a written application to tase Com- 
missioner to report the matter tc toe court. 
This application was made on Seotember 
22,1928, and is printed at pp. 4and5 
of the-supplementary paper boz. The 
Commissioner sent the record to tae court. 

On November 20, 1928 the de“endants 
made an application to the cou-t mention- 
ing the above-mentioned facts, aad pray- 
ing that they should be given aa oppor- 
tunity to further cross-examine mt only 
Musammat Lakhpati but also tke plaintiff. 
They asked the Court to order “hat both 
the plaintiff and Musammat Lakbhoeti should 
present themselves in Jaunpur waere they 
might be further examined in parda either 
in court or some other suitablep_ace. The 
court directed the plaintiff to Sle written 
objections by November 29,1928 No ob- 
jections were filed on behalf of tLe plaintiff. 


But it may be pointed out thet on No- 


vember 11, 1928, after the Commissioner 
had returned the commission, shs plaintiff 
had made a petition to the. œurt. In 
that petition, while denying thea legations 
of the defendants that there hed been any 
tutoring. of Musammat Lakhpad behind 
the parda she expressed her -ezdiness to 
tender Musammat Lakhpati Hr further 
cross-examination if so orderec. The case 
was taken up by the court cm December 


12, 1928. The court ordered tie defen- 


dants: 


“eTo suggest adate and place in Jawarar town on 


which the two witnesses mentioned .n Application 


4 No. £01 shall be re-cross-examined.” 


> 


After this the case was agair taken upon 


“ December 18, 1928. The couta order is: 


“Mr, Asharfi lal for the plaintiff wants time to 
jaform the court as to which date wl suit the 
‘plaintiff’ Musammat Sundar Devi for Ler appeara- 
nee a Jaunpur for further cross-exenmation, Fix 
9-1-'29, 

- The case was taken up again oa January 
2, 1929. On this date the Pleader for the 
plaintiff informed the court that he had 
no instruction from the plainsi= who was 
not present. One Sankatha Prasad filed 
an application on hehalf of she plaintiff 
asking for time. The Subordinate Judge 
directed the plaintiff to attend the Court 
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on January 5, 1929. In his order, he stated 
as follows: ; 
“Thecouduct of the plaintiff as reported by the 
Commissioner is highly objectionable The only 
course open is now to direct the plaintiff Musammat 
Sunder Devito attendin person on the th instant 
when she will be questioned about the case on 
the points raised by the defendants. Further orders 
shall be made on that date. In case of non-ap- 
pearance she will bear the legal consequences.” , 
On January 5, 1929, the plaintiff did 
not appear. The iearned Subordinate 
Judge dismissed the suit. The court be- 
low in its judgment says that: 
“Asshe had not entered appearance as directed 


the suit is dismissed for default of prosecution 
with costs." 


The present appeal has been preferred 
by the plaintiff against this order of dis- 
missal of the suit. I am of opinion that 
the order of the learned Subordinate Judge is 
wrong and cannot be sustained. Section 132, 
Civil Procedure Code, lays down that women, 
who, according to the customs and manners 
of the country ought not to be compelled to 
appear in public shall be exempt from 
personal attendance in court. The ex- 
emption from perscnal appearance under 
this section isa right whichno court has 
power to refuse, and applies to the par- 
ties as well as witnesses. In a Madras case 
reported as Vellai Nachiar v. Miyappa 
Chetty (1), it was held that the lower 
Court was clearly wrong in seeking to 
compel the personal attendance in court 
pardanashin lady. I may say 
here that in a Calcutta case reported as 
In re Bilasory Sirowgee (2)a Single Judge 
of that court took the view that the word 
“appearance” means that a pardanashin 
lady shall not be compelled to come forth 
into view or to become visible to the 
public gaze, and that the court therefore 
has powersto order a pardanashin lady to 
give evidence in court provided she is 
not compelled to become visible to the 
public gaze. With all possible respect to 
the opinion of the learned Judge I am of 
opinion that the view taken by him is not 
correct. The words used in s. 132, Civil 
Procedure Code, are that women who, accord- 
ing to the customs and manners of the coun- ` 
try, ought not to becompelledto appear in 
public shall be exempt from personal at- 
tendance in court. The words “ought not 
to be compelled to appear in public” 
are important. If a pardanashin lady ob- 
serving Strict parda is ordered to attend 
the court, it means that she is “compelled 
to appear in public:’ Her face may be 

(1) 06 Ind Cas. 513; A I R 1925 Mad. 905. 

(z) 121 Ind. Oas. 635; A I Rel929 Oal.4528; 56 O 
865; 35 U W N 631; Ind Rul. (1930) Oal 139. 
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covered or she may be wearing a burka, 
but all the same she is compelled to ap- 
pear in publie if she be ordered to attend 
the court. This is against the spirit of 
8. 132, Civil Procedure Code. In families in 
which ladies observe strict parda it is con- 
sidered most objectionable for them tə ap- 
pear in public even with their faces covered. 
I am of opinion that the words “per- 
sonal appearance’ used in s. 132 mean 
“personal attendance." In this connection we 
may look to r.1. O. XXVI, Civil Procedure 
Code, which empowers a court to issue com- 
mission for the examination of witnesses who 
are exempted under this Code from attend- 
ing the court. Among those so exempted 
are women who, according to the customs 
and manners of the country, ought not to 
be compelled to appear in public. A 
Court has no power to insist that a par- 
danashin lady must attend and give evi- 
dence in court. It is the right of a 
pardanashin lady to refuse to attend the 
court and tosay that if she is to be ex- 
‘amined, her statement should be taken on 
commission. If the view taken by the 
Calcutta High Court in the aforesaid case 
were correct r. 1 O. XXVI, Civil Procsdure 
Code would become useless. I hold that ths 
correct view is that under the provisions of 
s. 132, cl. 1, Civil Procedure Code, a pardana- 
shin. lady cannot be compelled to attend the 
court either as a party or as a witness. I there- 
fore decide that the learned Subordinate 
Judge acted wrongly in going against ths 
provisions of s, 132, Civil Procedure Cade, in 
insisting on the personal attendance of tha 
plaintuf in court. : 
It was urged by the learned Counsel 
appearing for the defendants that the 
court had the power to order the plaintrif 
to altend under the provisions of r. 3, O. V, 
Civil Procedure Code. I am of opinion, th»: 
r.3, O. V, Givil Procedure Code. is 
confined to those cases in which 
the court, before issues are - framed, 
directs, for some reason the personel at- 
tendance of a party. In the case under 
appeal that stage had passed. Nor do I 
think that a court, acting under r. 3, O. V, 
Civil Procedure Code can compel the 
attendance of a party who is pardunashin. 
Such un order would be against the pro- 
visions of s. 132, cl. 1, Civil Procedure Code. 
It was also contended on behalfof the re- 
spondents thatthe court acted under r. 4, 
0. 10, Civil Procedure Code, I disagree 
with this contention. Under this rule, £ 
court canorder the attendance of a party 
only where his or her Counsel is unakle to 
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answer mazerial questions. In the case 
before us, the record does not show that 
the Counsel appearing for the plaintiff was 
unable to snswer any questions which the 
court put or wished put tohim. 1 also 
think thet under the provisions of. 
r. 4,0. X, Civil Procedure Code, the court 
cannot insist on the personal attendance 
of a party who is a pardanashin lady. 
Coming to the merits of the case, 1 am 
clearly of opinion that the order of the 
learned Subordinate Judge directing 
tha personal attendance of the plaint- 
iff was unwarranted. ‘The statement 
of the plaintiff had been fiuished before 
the Commissioner. When Musam nat Lakh- 
pati was being cross examined the Counsel 
for the defetdants suspected that there 
was someone behind the parda awong with 
the witness who was perhaps tutoring 
her. The zross examination was stopped 
and the matter was reported to the court. 
The plaintiff put an application denying 
the allegations of the defendants. That 
application is dated November 11, 1928, 
and is on record. Í 
If the learned Subordinate Judge thought 
that there was any substance ın the al- 
legations cf the defendants, he could have 
directed her evidence being recorded again 
with such precautions and safeguards as 
seemed reasonable consistently with her 
right to be exempt from appearance in 


court. It was also open to himto refuse 
to admit the statement of Musammat 
Lakhpati in evidence if he considered 


that a case had been made out for its 
exclusion. Wnere a fraud ofthe kind al- 
leged by tis defendant is established, the 
court has undoubtedly -the - discretion to 
exclude the evidence. Bat there was no 
justificatiox for the learned Subordinate 
Judge to imsist on the attendance of the 
plaintiff in court. The remarks of the court 
below inthe judgment that 

“there can be no doubt that the plaintiff is pro- 
tracting tae litigation and avoiding to give the 
dafendantsa fair coaocs of cross-examining her or 
her other witaeas” ; 


are not correct. The plaintiff was cross- 
examined by the defendants at length and 
her statement was finished by the Com- 
missioner. It is the deféndants who wanted 
a fresh opportunity for further cross-ex- 
amination ol the plaintiff. lt was for them 
to make wus a case entitling them to 
further cross-examine the witness. As re- 
gards the other witness we have the ap- 
plication of ihe plaintiff dated November il, 
14928 in which she offered to produce 
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Musammat Lakhpation any date which 
the court might fix. The learned Sub- 
ordinate Judge seems to have lcst sight 
„of this application, On the dats en which 
the Oourt dismissed the suit the Pleader 
for the plaintiff was present in ccairt. The 
Court dismissed the suit berenge. the 
plaintiff had not entered aprearance 
as directed. The case falls under r. 3 
O. XVII Civil Procedure Code. Tke order 
amounts to a decree. In my opinia zhe court 
should not have dismissed the sit in a 
summary manner. The Pleadezfor the 
plaintiff was present. After deciding the 
question as to whether or not tke state- 
ments of the witnesses examined on com- 
- mission should be admitted in evidence, 
the court should have disposec of the 
case on the materials before it.. - 

For the reasons given above, — am of 
opinion that the decree passed by the 
court below is bad and must therefore be 
set aside. The appeal is alloyed, the 
decree passed by the learned Sukordinate 
Judge is set aside and the case is =nt back 
to the trial court with directions that it 
should be re-admitted at its origiral num- 
ber and then proceedings should com- 
mence from thestage at which the suit was 
dismissed. The defendants will pay the 
costs of the appellant in this cour.. 

Niamatullah,.J.— I concur. 


N. 5 Case remanded 
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Judge, Fyzabad, dated December 17, 1932, 
- Mr. J. N. Misra, for the Appellants: 
Messrs. G. H. Thomas, H. K. Ghosh and 
The Assistant Government Advocate, for 
the Crown. 
- Judgment.—This is an appeal against 
the judgment of the learned Sessions Judge 
of Fyzabad convicting the appellant Raja 
Ram of an offence urder s. 302, Indian 
Penal Code, and sentencing him to transpor- 
tation for life, and convicting the appel- 
lant Rampati Tewari of an offence under 
s. 324, Indian Penal Code, and sentencing 
him to one year’s rigorous imprisonment. 
In respect of the charge ander s. 324, Indian 
Penal Code, against Rampati, the trial 
was conducted with the aid of jurors, 
and the jury unanimously found Ram- 
pati guilty of an offence under s. 324, 
Indian Penal Code, and the Judge by a 
separate order accepted their unanimous 
verdict and convicted Rampati of an offence 
under s. 324, Indian Penal Code, and 
sentenced him as above mentioned. Under 
s. 418, Criminal Procedure Code, an appeal 
may lie on a matter of fact as well as on 
a matter of law except where the trial is 
by jury, in which case the appeal shali lie 
on a matter of law only. In the present 
case no question of law on behalf of Rampati 
has been raised by the learned Counsel 
who argued his appeal. The sentence pas- 


sed upon Rampati is not severe and is 


perfectly legal. We therefore confirm the 
conviction and sentence passed upon Ram- 
pati for an offence under s. 324, Indian 
Penal Code, and dismiss his appeal. .We 
come next to discuss the case of the appel- 
lant Raja Ram Tewari, who has been con- 
victed of an offence under s. 302, Indian 
Penal Code, and sentenced to transporta- 
tion for life. The story of the prosecution 
is briefiy as follows : 

On the morning of August 20, 1932, at 
about 9 or 10 a. M., three or four buffaloes, 
belonging to ihe accused Raja Ram, Ram- 
pati and Rambhit, trespassed into the jharran 
and chari field of Nimri Singh, deceased, 
in village Mohammadpur Raigang in the 
district of Fyzabad. Nimri Singh there- 
upon came from his house and began to 
drive the buffaloes towards the cattle-pound 
in Nandsar Bazar. Thereupon Raja Ram, 
Rampati, Ramhit, and Ram Lakhan who has 
been discharged, ran up and prevented 
Nimri Singh from taking their buffaloes 
to the pound. Raja Ram and Rampati 
were armed with spears and Ramhit was 
armed with a lathi. Raja Ram asked 


_Nimri Singh to let go his biffaloes. Nimri 
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Singh insisted upon taking them to the 
cattle pound. Raja Ram, encouraged by 
his uncle Ramhit, struck Nimri Singh on 
his abdomen with a spear. Nimri Singh 
then - fell down on the ground. Bansraj 
Singh, the nephew of Nimri Singh, then 
ran up to help his uncle and he too was 
struck with a spear on the left arm hv Ram- 
pati. Then Prag Din, Jagannath, and Ram- 
baran Singh shouted out to the accused and 
ran to the help of Nimri Singh and Bansraj, 
Singh, when the accused ran away. Nimri 
Singh was taken on a cot to thana Ahrauli, 
where he himself made a report of the 
occurrence. He was then sent to the 
hospital at Akhbarpur, where he died the 
following morning at 5 a. m. On behalf 
of the prosecution have been examined 
P. W. No. 4 Bansraj Singh, P. W. No.5 
Salig, P. W. No. 6 Prag Din, and P. W. 
No.7 Jagannath. These are are all the 


eye-witnesses of the occurrence. The 
medical evidence shows that Nimri 
Singh had the following injuries : 


- A punctured wound 14” x 2” x 2" in 
the abdomen. It had punctured the 
abdominal wall, and the omentum pro- 
truded on the left side of the small in- 
testines. In the large intestine there 
was one punctured wound about the 
size of a rupee. In the opinion of the 
medica] expert, the cause of death of 
Nimri Singh was profuse haemorrhage in 
the abdominal cavity from the punctured 
wound in the abdomen, and from tke 
five punctured wounds in the intestines, 
caused by some sharp-pointed weapon. 
All the wounds were due to a single blow 
given by a spear. The dying declaration 
of Nimri Singh was recorded by Dr. 
Dbarampal Singh and is marked Ex. 7 
in the Committing Magistrate's record. In 
this dying declaration the story told by 
the prosecution witnesses and as given in 
the First Information Report was fully ses 
forth. 

The defence version of the occurrence 
as Ricen by Raja Ram was that Lallt 
Singh, Nimri Singh, Jagannath Tewar- 
and Bansraj Singh were grazing their 
cattle in kampati's field, that Rampati 
was present at the time and remonstrated 
with these people for allowing their cattle 
fo graze his crop, that thereupon Ram- 
pati was chased by Lallu Singh and the 
others right up to the house of one Ram- 
padarath Goshain, that Lautan, the ne- 
phew of Raja Ram, brought the news of 
this occurrence to Raja Ram, that Raja 
Ram thereupon armed himself with an 
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iron bound lathi and ran to the spot, that 
on seeing him, Lallu Singh and others chased 
him, that he was hit on the head witha 
lathi from behing, and that then he 
turned round and jn self-defence struck 
a blow with his iron bound laihi at his 
assailants. Raja Ram in his statement 
before the Committing Magistrate does not 
say which particular assailant-of his he 
struck with this jathi. The version of 
the occurrence aS given by the accused 
does noi explain the injury-caused to 
Bansraj Singh. In the written statement 
filed on behalf of Raja Ram through his 
Counsel in the lower Court, it is stated 
that Raja Ram hi Nimri Singh with 
his tron-bound lath: but no explanation 
is forthcoming on 2ehalf of the accused 
as to how the injury on the forearm of 
Bansraj was inflicted. We have carefully 
examined the evidence in support of the 
prosecution story, as well as the evidence 
given by the defence witnesses in support 
of the version given by the accused, and 
we have no hesitation in arriving at the 
conclusion that the ev:dence given by the pro- 
secution witnesses is “ar more credible than 
that given. by the defence witnesses. The 
evidence vi the defence witnesses has 
been analysed at great length by the 
learned Sessions Judge, and it seems to 
us unnecessary to go .over the same 
ground. All the five assessors, with 
whose aid the trial in respect of the 
capital charge of murder was conducted 
in the lower Court, were unanimously of 
opinion thai Raja Ram was guilty of 
murder under s. 302, Indian Penal Code, 
and that his co-accused Ramhit was not 
guilty of the charge of abetment of mur- 
der. a 

The learned Counsel for the appellant . 
Raja Ram has argued that since the uncle 
Ramhit was acquittec by the lower Court, 
the nephew Raja Ram should also be 
acquitted of the charge brought against 
him. We cannot aceept this contention. 
The evidence against Raja Ram is far 
stronger and far more reliable than that 
against his uncle Ramhit who was given 
the benefit of the doubt by the learned 
Sessions Judge as well as by the asses- 
sors. The Isarned Coansel for the appel- 
lant also pleaded that Raja Ram was 
acting in the exercise of the right of 
private defence of his person and was not 
guilty of any offence. We are of opinion 
that, even on the version of the occurrence 
as given by the accused himself, he was 
not legally entitled to claim that he was 
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acting in the exercise of the right of 
private defence of his person. Section 97, 
Indian Penal Code, which gives a right 
of private defence of person and property, 
is subject to the restrictions contained in 
s. 99, Indian Penal Code. Moreover, we 
reject entirely the version of the occur- 
rence given by the accused Raja Ram in 
his defence. The plea that the offence of 
the accused Raja Ram does not fall with- 
in the purview of s. 300, Indian Penal 
Code, and does not amount to wilful 
murder, was not seriously pressed before 
us, and indeed upon the facts proved by 
the evidence of the prosecution witnesses 
the charge against Raja Ram clearly 
amounts to wilful murder. 

The last ground taken in the memo- 
randum of appeal is that the sentence 
passed upon the appellant Raja Ram is 
too severe. There is no force in this 
contention. The sentence of transporta- 
tion for life is the minimum sentence 
that could be legally passed for an 
offence under s. 302, Indian Penal Code, and 
the appellant Raja Ram ought to be thank- 
ful that he has not been sentsnced to 
capital punishment. For the reasons 
given above, we uphold the conviction and 
sentence passed upon the appellant Raja 
Ram and dismiss his appeal. The result 
ig that the appeal faiis and is dismissed. 

N. Appeal dismissed. 
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Income Tar—Allowances—Business expenditure— 
Railway—Relaying and renewing rails, whether 
Capital Expenditure or business expenditure— 
Bechuanaland Protectorate Income Tax Proclamation 
(1922), s. 15 (1) —Repairs’ and ‘renewal’, difference be- 
tween—Business and expenditure, whetrer should be 
incurred for producing income of assessment year. 

A railway track was originally laid down in 
1896-97, and was thereafter maintained in the ordi- 
nary course. In 1929, the track was found to be in 
a worn and dangerous state requiring heavy repairs 
beyond what could be dealt with inthe ordinary 
way and in 1930, new rails and sleepers were put 
in over a large part of the track. Theresult of the 
renewals was to bring the track back to normal con- 
dition and the line as renewed was not capable of 
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giving more service than the original line. Thege 
renewals entailed an expenditure of £2,52,174 and 
the Railway Uompany claimed that in the computa- 
tion of the taxable income this expenditure should 
be deducted : 

Held, that the expenditure so incurred was en 
outgoing not of a capital nature but was one incur- 
red for the repairs of property occupied for the 
purpose of trade, and as such was rightly deductible 
in computing the assessable income. 

‘Repair’ and ‘renew’ are not words expressive ofa 
clear contrast. ‘Repair’ is restoration by renewal or 
re-placement of subsidiary parts of a whole, 
‘Renewal’ as distinguished from ‘repair’ is recon- 
struction of the entirety, meaning by the entirety 
not necessarily the whole, but substantially the 
whole subject-matter under discussion. LP. 892, col. 
2; p 893, col. 1.{ 

Expenditure in order to form a permissible de- 
duction need not have been incurred in the produc- 
tion of the actual year’s income which is the subject 
of the assessment, if by this it is meant thatthe 
benefit of the expenditure must not extend beyond 
the year of assessment. Lurcott v. Wakely and 
Wheeler (1). Ounsworth v. Vickers, Ltd. (2) and 
Highiand Railway Co. v Special Commissioner of 
Income-tazx (3), referred to. 


Messrs, A. M. Latter and Cyril King, for 
the Appellant. : 

The Attorney-General and Mr, R. P. Hills, 
for the Respondent. 


Lord Macmillan.—The appellants, 
Rhodesia Railways, Ltd., a company re- 
gistered in the United Kingdom, own a 
railway between Vryburg and Buluwayo. 
The line is 588 miles in length, of which 
112 miles are in the Union of South Africa, 
394 in the Bechuanaland Protectorate and 
82 in Southern Rhodesia. The company 
are liable to income-tax under the Bechu- 
analand Protectorate Income-tax Proclama- 
tion, 1922, in respect of the profits derived 
by them from carrying on their undertak- 
ing in the protectorate. In making their 
return to the respondent of their income for 
the year of assessment to June 30, 1931, 
based on their accounts for the year to 
September 30, 1930, the appellants debited 
a sum of £252,174 under the heading 
“renewals of permanent way” and brought 
out a loss for the year over all of £97,445. 
In the notice of assessment subsequently 
sent to the appellants the respondent wrote 
back the item of £ 252,174 deducted by 
the appellants, thereby converting the loss 
of £97,445 into a profit of £154,729, on 
which latter sum the respondent claimed 
tax amounting to £ 17,188 ls, td. The ap- 
pellants objected to the assessment in 
respect of the disallowance of the deduction 
of £252,174 for renewals of permanent way; 
and on the respondent overruling their 
objection they appealed to the court of the 
Resident Commissioner, being the Income- 
tax Appeal Court for the purposes of the 
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proclamation. The appeal was thereafter 
on the appellants’ application removed 
under s. 39 (6) of the Proclamation to the 
Special Court of the Bechuanaland Protec- 
torate, by whom it was dismissed on June 
22, 1932. Leave to appeal to His Majesty 
in Council having been granted by the 
Special Court, the matter now comes be- 
fore their Lordships for review. 

The facts are not in dispute. They were 
spoken to in evidence by an engineer who 
had been employed in the work of renewal 
of the appellants’ permanent way and by 
the appellants’ chief accountant. It ap- 
pears that the track was originally laid 
down in 1896-97 and was thereafter main- 
tained in ordinary course. Inthe year in 
question there was a charge of £41,223 for 
maintenance of ways and works to which 
the respondent did not take exception. 
This normal maintenance involved the oc- 
castonal replacement of a split rail or a 
bad sleeper. By November, 1929, the track 
generally was found to be in a worn and 
dangerous state and to require heavy :e- 
pairs beyond what could be dealt with in 
the ordinary way, and a scheme or pro- 
gramme of renewal was adopted. In 
pursuance of this scheme the appellants 
first dealt with the bad portions of the line 
in which they laid new sleepers, new rails 
and new fastenings to a length in all of 
335 miles. The line so re-laid was of the 
same weight as the old line. On a further 
40% miles of track the old rails were 
relaid, but new sleepers were put in, steel 
sleepers for 38} miles and wooden sleepers 
for two miles, Of the 39: miles of track 
in the Protectorate 47 miles were thus the 
subject of treatment in the year in ques- 
tion. Two additional steel sleepers per 
rail length were introduced jin carrying 
out the work, but the cost of these addi- 
tional sleepers, which were regarded as an 
improvement, was charged by the appel- 
lants to capital and was not included in 
the sum of £252,174 claimed as a dedus- 
tion. The scrap value of discarded rails 
and sleepers was credited back to renewals 
in diminution of the cost of the work. Tke 
result of the renewals, apart from the ad- 
ditional sleepers, was to bring the track 
back to normal condition and the line es 
renewed was not capable of giving more 
service than the original line. The ap- 
pellants’ accountant stated that: 

“from day to day throughout the year charges arise 
for ordinary maintenance and at certain priods there 
are periodical repairs or delayed maintenance, ard 


in common railway practice they are distinguished 
as maintenance in the first named and renewals in 
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the second. This re-laying of the line would be 
periodical.” : 

He further stated that for income-tax 
purposes the cost of renewals had been al- 
lowed as a deduction in the Union of 
South Africa and in Rhodesia and that 
actual expenditure on renewals was also al- 
lowed to he deducted inthe United King- 
dom. In the Proclamation provision is 
made for deductions in s. 15 of which 
the first sub-section, as amended by a sub- 
sequent Proclamation of 1929, reads inter 
alia as follows: 

“ 15—(1) Eor the purpose of ascertaining the taxable 
income of ary person there shall be deducted from 
the income of such person ; a) losses and outgoings 
actually incurred in the territory by the taxpayer in 
the production of his income, and including also 
such expenses incurred outside the territory in the 
production of the taxable income as the collector 
may allow; provided such losses or outgoings are 
not of a capital nature; (b sums expended for the 
repairs of property occupied for the purpose of trade 
or in respect of which income is receivable, and 


-sums expented for the repair of machinery, im- 


plements, utensils, and articles employed by the 
taxpayer for the purposes of his trade: such sums 
shall be the actual expenditure incurred by the 
taxpayer during the year of assessment: (c) such 
sumasthe Collector may think justand reasonable 
a3 representing the diminished value by reason of 
wear and tear during the year of assessment of any 
machinery, implements, utensils, and articlee used 
by the taxpayer for the purposes of his trade, pro- 
vided that where a deduction has been allowed 
under para (5) of this sub-section the Collector shall 
take into consideration the sum allowed under that 
paragraph in determining the sum to be allowed 


‘under this paragraph, provided that in no case 


shallany allowance be made for the depreciation of 
buildings or cther structures or works ofa permanent 
nature: 
# * * 

(f an allowance in respect of any machinery, im- 
plements, utensils and articles used by the taxpayer 
for the purpeses of histrade which have been scrap- 
ped by such taxpayer during the year of assessment, 
such allowance to be the diference between the 
original cost to such taxpayer of such machinery, 
implements, utensils or arsicles and the total amount 
arrived at by adding all the allowances made in 
respect thereof under para. (c) of this sub-section 
toany amountor the value of any advantages ac- 
cruing to the taxpayer in respect of the sale or other 
disposal of such machinery, implements, utensils and 
articles " 3 

By s. 40 afthe Proclamation the burden 
of proof that any income is entitled to 
any deduction is imposed on the person 
claiming such deduction. Before their 
Lordships the appellants maintained that 
they were entitled tc deduct the expendi- 
turein question alternatively under para. 


(a)or under para. (b), s. 15 (1). In the 
court below it was held that the outgoing 
was ofa capital nature and so excluded 
from the benefit of para. (a); and that the 
work in question was one of reconstruction 
and not cf repair and.so excluded from 
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the benefit of para. b). Their Lordships 
do not agree with the conclusions reached 
by the Special Court. In their Lordships’ 
opinion the sum in question was within the 
meaning of para. (a) an outgoing “not of a 
capital nature” and was 

“expended for the repairs of property Ccupied for 
the purpose of tradeorin respect of whic income is 
receivable,” 

within the meaning of para (b) As was 
pointed out by Buckley, L. J., (ac he then 
was) in Lurcott v. Wakely and Vheeler (1) 
at p. 923“, “repair and renewal are not 
words expressive of a clear contrast.’ At 
p. 924*: 

“repair is restoration by renewal or replacement of 
subsidiary partsofawhole. Renawalas distinguish- 
ed from repair is reconstruction of t entirety, 
meaning by the entirety not nesessaril- the whole 
“but substantially the whole subiect-matt r under dis- 
cussion. 

The periodical renewal by sections of the 
rails and sleepers of a railway line as they 
wear out by use is in no sense a recon- 
- struction of the whole Railway and is an 
ordinary incident of Railway admmistration. 
The fact that the wearalthough «ontinuous 
is not and cannot be made good annually 
does not render the work of renewal when 
it comes to be effected nec-ssarily a 
capital charge. The expenditm= here in 
question was incurred in cons«quence of 
the rails having been worn out n earning 
the income of previous years on which tax 
had been paid without deduct-on in res- 
pect of such wear and represented the 
cost of restoring them to a stat- in which 
they could continue to earn income. It 
did not result in the creation o? any new 
asset; it was incurred to meintain the 
appellants’ existing line ina stase to earn 
revenue. The analogy ofa waiting asset 
which appears to have affected she minds 
_of the Special Court has really no appli- 
cation tosuch a case as the present. Nor 
do their Lordships agree that expenditure 
in order to form a . permissible deduction 
must have been incurred in tLe produc- 
tion of the actual year’s income which is 
the subject of the assessment, £ by this 
it is meant that the benefit of tae expendi- 
ture must not extend beyond the year of 
assessment, for very many repairs have the 
result of enabling income to be earned in 
future years as well as in fhe year in 
which they are effected. In the case of 
Ounsworth v. Vickers, Ltd. (2 where the 


(1) (1911) 1K B 905, 80 LI KB 713. 539 J 290; 


104 L T 290. 
(2) (1915) 3 K B 267; 84LJKB 2-36; 31TLR 
30. 
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expense of dredginga channel and con- 
structing a deep water berth which was 
undertaken in connection with the launching 
of a specially large vessel was disallowed 
as a charge against income, Rowlatt, J., 
a very experienced authority on all income- 
tax questions, expressed at p. 272* his agree- 
ment with the view that: 

“assuming that dredging the channel is income 
expenditure iftherespondents dredged year by year, 
itis none the less income expenditure because the 
dredging was not done for a yearor two because it 
was not worth while to do so and was only done when 
it was seriously required to get rid of the mischief 
which had been growing allthe time and which 
theoretically ought to have been kept down coinci- 
dently with its growth,” 

The appellants received no allowance 
for depreciation of their rails and slee- 
pers under para, (c) and the court below, 
following a decision of the Appellate 
Division of the Supreme Court of the Union 
under a similar statute, held that they 
were not entitled to any such allowance, on 
the ground that a railway line wasa work 
of a permanent nature. Oddly enough, the 
inference was drawn from this that what 
the appellants could not get by way of 
depreciation they cannot have been intend- 
ed to get by way of repairs. The in- 
ference, their Lordships would have thought, 
was rather the other way, namely that 
having been allowed a deduction inname 
of repairs the appellants were not intended 
to get a deduction in name of depreciation 
in respect ofthe same permanent struc- 
ture. 

Their Lordships find an excellent illus- 
tration of the accepted practice in such 
matters’ in the United Kingdom, 
to which the appellants’ chief accountant 
spoke, in the case of the Highland Rail- 
way Co. v. Special Commissioners of In- 
come-tax (3). There the Highland Rail- 
way Company had relaid a portion of their 
main line and in doing so had substituted 
steel rails of greater weight for the previous 
iron rails. No question was raised as to 
the costofre-laying the rails except as 
regards the additional weight and cost of 
the improved rails as compared with the 
original rails. The railway company claim- 
ed to deduct the additional cost as a pro- 
per charge against revenue on the ground 
that no permanent improvement of their 
property had been effected by the sub- 
stitution of the heavier and costlier steel 
rails and that they derived no additional 
revenue from the outlay. The Lord Presid- 


(3) (1889) 16 R 950; 2 T © 485. 
“*Page of (1915) 3 K B—[Ed.] 
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ent (Inglis) in rejecting the Company's cor- 
tention said at p. 954*: 

“It must be kept in view that this is not a mere 
re-laying of line after the old fashion. It is not 
taking away rails that are worn out or partially 
worn out and renewing them in whole or in part 
along the whole line. That would not alter the 
character of the line; it would not affect ths 
nature of the heritable property possess2d by 
the company. But what has been done is 30 suk- 
stitute one kind of rail for another—steel rails for 
iron rails, Now, that isa material alteration and a 
very great improvement in the corpus of the 
heritable estate belonging to the company, and so 
atated, surely is a charge against capital. All that is 
done, it will be observed from the details given 
with reference to this matter, is to charge the price 
of the rails and chairs; that isto say, the weight 
in addition to what was the original weight of the 
rails and chairs. That is the whole charge anc 
that is a charge made entirely for the improvamens 
of the property—a permanent improvement of the 
property. Now, how that can be anything buta 
charge against capital, I am unable to see.” 5 

The contrast between the cost of re- 
laying the line so as to restore it tc its 
original condition and the cost of re-laying 
the line so as to improve it is well brought 
out inthe passage just quoted, and while 
the former is recognized as a legitimate 
charge against income the extra cost in- 
curred in the latter case in the improve 
ment of the line is equally recognized as 


a proper charge against capital. In the 
present Instance the renewals  elfected 
constituted no improvement; they merely 


made good the line soas to restore it to 
its original state. As such, in their Lord- 
ships’ opinion, they were “repairs” within 
the meaning of s. 15 (1) (b) of the Proclama- 
tion and the cost of them did not con- 
stitute an outgoing of a capital nature 
within the meaning of s. 15 (1) (a). It follows 
that the sum of £252,174 expended on this 
work by the appellants is deductible from 
their income for the purpose of ascertain:ng 
their taxable income. 

Their Lordships will humbly advise 
His Majesty that the appeal be allowed, the 
judgment of the Special Court of the Pro- 
tectorate of Bechuanaland of June 22, 1932, 
be reversed and the case be remitted to 
the Special Court with a direction to allow 
the deduction of £252,174 claimed by the 
appellants from the respondent's assessment 
of their taxableincome for the year endsd 
June 30,1931. The appellants will have 
their costs here and below. 

v Appeal allowed. 

Solicitors for the Appellant—Messrs. 
Coward Chance & Co. 5 

Solicitors for the Respondent—Messrs 
Gedge Fiske & Co. 

*Page of (1889) 16 R.—[Ed.] 
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SIND JUDICIAL COMMISIONER’S 
COURT 
Criminal Reference No. 91 of 1933 
July 31, 1933 
RUPORAND, J. C. AND Meana, A. J. O. 
EMPEROR— REFEREE 
~ VETSUS 

KARIMBUX ANI OTHERS ~ AOcusED 

Criminal Procedure Code (Act V of 18984, s 40— 
Sub-Judge with powers of First Class Magistrate— 
Transfer to anather place—Whether can exercise 
Magisterial pawers—F resh notification— Necessity of. 

Where a Scb-Judge is transferred from one place 
to another, he may or may not be called upon to 
perform additional duties of a Magistrate. He ia 
not transferrec gua Magistrate but qua Subordinate 
Judge, When heis required to perform additional 
duties ofa Magistrate in the place to which he is 
transferred a fresh notification is issued in that be- 
half When he is not so authorised in the new 
place, he cannos exercise the powers of a First Class 
Magistrate there. 

The Publie Prosecutor, for the Crown. 

Mr. Parmenand Kundanmal, for the Ac- 
cused. ` 


Judgment.—The District Magistrate 
of Nawabshah has invited our atten- 
tion to 23 Criminal cases which have been 
tried summarily by Mr. Khan Muhammad, 
Second Class Subordinate Judge and First 
Class Magisirete, Naushahro, under a mis- 
apprehension that the powers- under s. 260, 
Criminal Procedure Code, which were con- 
ferred on him when he was exercising 
powers of < First Class Magistrate at 
Jacobabad did not come to an end wher 
he was transferred from there to Naushahro. 
The misapprehension caused in the mind 
of the learned Subordinate Judge has 
arisen under the following circumstances: 
On February 15, 1925, when this officer was 
working as Second Class Subordinate Judge; 
Jacobabad, a notification was issued by 
the Commissioner in Sind in the following 


‘terms : 


“No S. 146-4-H.—In exercise of the powers con- 
ferred upon him under Government Notification 
No. 8957 dated December 9, 1497, the Commission- 
er in Sind is pleased under s. 18, Oriminal Proce- 
dure ‘lode, 1898; to invest the following Subordi- 
nate Judges with the powers of a Magistrate of 
the first class within their respective districts for 
the time they hold their present appointments : ; 

* bad 

Mr Khan Mukammad Taj Muhammad Subordi- 
nate Judge, Jacobabad, in tae Upper Sind Fron- 
tier District.” h f 

On January 11, 1927 a further notification 


was issued which isas under: 

“No. S 146-38-A —In exercise of the powers con- 
ferred on him by-Government Notification No. 8957, 
dated December9, 1897, the Commissioner in S.nd, 
-s pleased under e. 37, Criminal Procedure Code, 
1898, to invest Mr. Khan Mukammad Haji Taj Mu- 
aammad Sidiki, Sub-Judge and First Class Magis- 
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trate, Jacobabad, in the Upper Sinc Frontier 
District, with the following additional power, he- 
ing one of the powers specifiedin Szh IV of the 
said Code: ; 

Power to try cases summarily, s. 
Procedure Code.” 7 h 

Mr. Khan Muhammad whose substantive 
appointment is that of a Second lass Su- 
pordinate Judge was transferred “rom Ja- 
cobabad to Naushahro in his capacity as 
Second Class Subordinate Judgeand not 
as Second Class Subordinate Judge and 
First Class Magistrate. Subsequently on 
February 3, 1932, a fresh notification was 
issued by the Commissioner in Sind which 
„isas follows : - 

“No S. 146-2-A—In exercise of the powers con- 
ferred on him by Government Notification 
No, 8937 dated December 9, 1897 the Commis- 
sioner in Sind is pleased under ss. 12anc 37, Crimi- 
nal Procedure Code 1898, to appoint Mr. Khan 
Muhammad Taj Muhammad Sidiki, Second Class 
Sub-Judge, Naushahro, in the Nawabsb-h District, 
to be a Magistrate of ths first class in that dis- 
trict, and to invest him with the following additional 
powers being some of the powers specife- in Sch IV 
of the said Code for the time he holds his present 
appointment : 1. Power to take cognizarce of ofen- 
ces upon complaint, s. 190 (1) (a), Criminal Proce- 
dure Code (') Power to take cognizance of offences 
upon Police Reports. s. 190 (1) (b}, Criminzl Procedure 
Code.” . D far 
“No notification was issued con=erring on 
Mr. Khan Muhammad powers under s. 260, 
Criminal Procedure Code. The learned 


230 Criminal 


Judge seems to have assumed “hat on a. 


fresh notification having been issued con- 
ferring on him powers of a F_rst Class 
Magistrate he could also exercise powers 
under s. 260, Criminal Procedure Code and 
that no further notification was necessary 
in that behalf. After the Jearred Judge 
had dealt with cases Nos. 1 toC and 9 to 
19 in the list attached to the reference, 
his attention was drawn in the inspection 
notes made by thelearned District Magis- 
trate to the fact that summary trials held 
by the learned Judge were bad for want 
of jurisdiction. It appears that even after 
the inspection notes were made, the learn- 
ed Judge proceeded to try summarily three 
more cases on his file. Further correspon- 
dence ensued and ultimately the learned 
Judge stopped exercising summ ry powers. 


But that was after he had {Jisposed of 
two out of the three new casesthen pend- 
ing belore him. The learned Public Pro- 
secutor has argued that as tae learned 
Judge was appointed First Class Magis- 
trate, Jacobabad, wunderthe provisions of 
3. 12, Criminal Procedure Coc and was 
also invested with powers under s, 260 of 
that Code while he was at Jacobadad, he was 
not divested of those powers end that he 
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could exercise all his magisterial powers 
at Naushahro by virtue of the provisions of 
s. 40 of the Code. . X 

Had Mr. Khan Muhammad been trans- 
ferred from Jacobabad to Naushahro, in 
his capacity as a First Class Magistrate 
this argument would no doubt have been 
well founded. But Mr. Khan Muhammad 
was not transferred to Naushahro in that 
capacity but in his capacity as a Subordi- 
nate Judge. There is no post either at 
Jacobabad or at Naushahro of a Judge 
and First Class Magistrate. A Sub-Judge 
as such cannot exercise criminal juris- 
diction. Wehave Sub-Judges at different 
places and when if suits Government a 
Sub-Judge is invested with magisterial 
powers to be exercised by him within the 
District in which he is holding his office 
as a Judge, and for the time being he is 
there. Where a Sub-Judge is transferred 
from one place to another, he may or may 
not be called upon to perform additional 
duties of a Magistrate. He is not trans- 
ferred qua Magistrate but qua Subordinate 
Judge. When he is required to perform 
additional duties of a Magistrate in the 
place to which he is transferred a fresh 
notification is issued in that behalf, and 
this was done in the present case. 

On transfer,a Sub-Judge is, to use the 
words of the first part of s. 40, Criminal 
Procedure Code, not “appointed toa post of 
the same nature,” that is to say, a post 
of a Sub-Judge and Magistrate combined 
but only to the post of a Sub-Judge. A 
notification conferring magisterial powers 
on a Sub-Judge is also limited in its scope. 
The first notification conferring magisterial 
powers on Mr. Khan Muhammad express- 
ly provided that he was to exercise powers 
for the time he held his appointment as 
Sub-Judge at Jacobabad, and therefore 
again, to use the words of the second part 
of s. 40, the Local Government had direct- 
ed that Mr. Khan Muhammad's powers 
were to be at an end when he ceased to 
be Sub-Judge of Jacobabad. It would 
therefore appear that whatever magisterial 
powers Mr. Khan Muhammad possessed 
when he was ai Jacobabad came to anend 
on his handing over charge at Jacobabad. 
The powers which he now exercises at Nau- 
shahro are by virtue of a fresh notification 
issued by Government and this notifica- 
tion does not confer summary powers on him. 

We think that the learned Judge was 
in error in assuming that he had juris- 
diction to try cases at Naughahro under the 
summary procedure, The unfortunate re- 
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sult of his assuming jurisdiction which 
he did not possess is that we must set 
. aside the proceedings held by him of all 
cases specified in the list except cases 
Nos. 8 and 23 which have since been tried 
as long causes. A further question arises 
whether we should order retrial in ary 
of the 22 cases. In cases Nos. 1 
and 2 the accused have already unde:- 
‘gone imprisonment inflicted on them. They 
should not be made to suffer on account 
of the mistake of the Jearned Magistrate 
and be put on their trial again. Case 
No. 15. The conviction has been set asice 
on revision by this court on other grouncs 
and so there can be no trial. Case No. 13. 
‘There has been an acquittal and therefore 
there can be no trial. Case No. 17, is a 
case of a first offender who has been let 
off under s. 562, Criminal Procedure Coce 
and we do not think this is a fit case 
in which the accused should be put œ 
trial specially as he was convicted œ 
March 11, 1932, more than seven months 
ago, and has been of good behaviour. 

Case No. 22 is stillpending and it will 
be forthe learned Magistrate to try tke 
offenders in the regular way. In all the 
other cases small fines’ were imposed by 
the learned Judge. The offences are petty 
and are either under the Abkari Act cr 
the Gambling Act, and we do not think 
that any of these cases calls for retrial. 
We accordingly order that the fines, if re- 
covered, in all those cases should be refund- 
ed. 


N. Order accordingly 
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CALCUTTA HIGH COURT 
Civil Appeals Nos. 5 and 6 of 1932 
March 1, 1933 
Rankin, C.J., AND MUKHERJI; J. 
BAYATULLA MANDAL~— APPELLANT 
Versus 
PURNENDRA NARAYAN ROY DEB 
BARMAN AND ANoTHER—RESPONDENTS 
Bengal Tenancy Act (VIII of 1885), ss. 105, 107— 
Decisionof Settlement Officer fixing fair ard 
equitable rent, finality of—Abdsence of dispute, effest 
o 


It is not open to the tenant in a suit for rent to 
impeach the decision ofa Settlement Officer fixing 
a fair and equitable rent under s. 105, Bengal 
Tenancy Act, on the ground that there was ro 
dispute before the Settlement Officer as to whether 
the kabuliyat Tate was a legally valid rate or not. 

C. As. against a judgment of Patter- 
son, J., Calcutta, dated January 11, 1932. 

Messrs. Atul,Chandra Gupta and Subodi 
Chandra Sen, for the Appellant, i 
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Messrs. Sarat Chandra Basak and Asita 
Ranjan Ghose, for the Respondents. 

Rankin, C. J.—These are two Letters 
Patent Apr=als from the judgment of my 
learned brather Patterson, J. The question 
that arisesin thetwo rent suits is what the 
annual rave of rent payable for the ten- 
ancies is. It appeers that there was a 
s. 105 proceeding between the landlord 
and the tenants and the case made is first 
ofall that though for a great many years 
prior to thet proceeding rent had been paid 
ata certain rate being the rate mentioned 
in the kabuliyat, that rate was greater than 
the amount legally payable because the 
kabuliyat rate represented an enhance- 
ment whicd was not permissible under s. 29, 
Bengal Temancy Act. It is not doubted or 
disputed that the Settlement Officer pro- 
ceeded upon the rate that had been paid 
under the kaduliyat for many years. It is 
not disputed that hemade ‘up his mind 
that a fair and equitable rate would be 
arrived at by enhancing that rate by 
3 annas inthe rupee and it is clear from 
the proceedings that he applied that en- 
hancement to the kabuliyat rate and direct- 
ed in the result that a certain figure, which 
is the figure now sued for by the plaintiff, 
should be the fair and equitable rent. 

The first question is whether upon show- 
ing that there was no dispute before the 
Settlement: Officer as to whether the kabuli- 
yat rate wes a legally valid rate, the ten- 
ants Can now in these rent suits go behind 
the judgment of the Settlement Officer as 
to what should be the fair and equitable _ 
rent for the Suture. In my judgment it is 
clear enough upon the face ofs. 105 that 
whatever process of reasoning be adopted 
and whatever method of approach be adopt- 
ed what the Settlement Officer has to do 
in sucha ase is to settle a fair and equit- 
ablerent and that the provisions of s. 107 
saythat the Revenue Officer shall adopt 
the procedure of the Code and that his 
decision shal] have the force of a decree of 
a civil Court and subject to the provisions of 
s. 108 and s. 109-A shall be final. All that 
is addressed, as it would usually be address- 
ed if one was dealing with the judgment 
of a court, to the ultimate result declared . 
or defined by the judgment. It is not in- 
tended to make the reasoning final, .it is 
not intended to make mere intermediate 
inferences final. What is made final is the 
ultimate decision which is “so much is the 
fair and equitable rent to be paid for the 
future.” I think, “therefore, that so far as 
the particular years and particular ten- 
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ancies are concerned, it is not open to the 
tenants, forthe reasons which trey give, 
toimpeach the decision of the S=ttlement 
Officer. There was another sllegation 
based upon an allegation of freud. But 
it appears tome that there are vecy suffici- 
ent pleadings to define what the =llegation 
of fraud is and that the evidene is alto- 
gether insufficient to impeach tke solemn 
proceedings. The result is that taese two 
Letters Patent Appeals fail and are dis- 
missed with costs: 

Mukerji, J.— I agree. 
N. Appeals dismissed, 


ALLAHABAD HIGH COLRT 
Criminal Appeal No. 965 of 1931 
; April 11, 1983 
Tuom AND BENNET, JJ. 
RAHAT HUSAIN AND 0TFERS— 
APPELLANTS i 
VETSUS 3 
EMPEROR—Opposite Pa=ty. 
“Criminal Procedure Code (Act V of -898), ss 38, 
169, 173—Final report— When to be sent tj investigat- 
ing officer—S 169, whether excuses delay in sending 
final report— Penal Code (det XLV of 860), s 149 
—A number of persons taking part in atlack—All 
persons, if guilty. 4 

Under s. 173, Criminal Procedure Cole, as soon 
as the investigation is completed. the investigating 
officer is to send a report to-the Mesistrate. A 
Sub-Inspector is not justified in delay-ng his final 
report on a charge’ of dacoity until proceedings 
under s. 202 before the Magistrate haveterminated. 
Section 169, does not excuse his action ae the section 
is employed only when the case is at “he stage of 
investigation by the Police. 

.Wherea number of persons take part m an assault 
with lathis on a particular individual, then all the 
person, taking part in that assault, are equally guilty, 
and as a general rule distinction sh uld not be 
drawn in regard to the particular peson whose 
lathi actually causes the fatal injury. 


Cr. A. from an order of tha Sessions 
Judge, Basti, dated October 28, 1331. 

Messrs. S. M. Husain, S. K. Mukerji and 
Miss S. K. Nehru, for the Appe_lants. 

The Assistant Government Advocate for 
the Crown. 

Judgment.—This is a crimiral appeal 
by 30 appellants, of whom Nos 1, 10 to 
13 and 26, that is, six persons save “been 
sentenced to transportation for “ife under 
ss. 302 and 149, Penal Code, and have also 
been sentenced inthe case of Mo. 1 and 
Nos. 10 to 13, to two years’ rigorsus impri- 
sonment, under s. 395, Penal Co® and in 
the case of No. 26 to three yeas’ rigorous 
imprisonment under s. 395, 
being concurrent with the life sentences. 
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One other appellant, No. 22, has been sen- 
tenced to one year’s rigorous imprisonment 
under s. 398, Penal Code, and the remain- 
ing accused have all been sentenced to 
two years’ rigorous imprisonment under 
that section. The case has hada curious 
history. The occurrence in question took 
place on October 11, 1930, ina village call- 
ed Ganeshpur, some 6 miles from Basti 
town. This village is inhabited partly by 
Brahman Chaubes, and the complainant 
Deotadin Chaube, lives in Mohalla Chaube 
Tola. The zanindars-are three Mahomed- 
ans, Ghulam Mohammad and his brother, 
Ghulam Husain, whois amemberof the 
Legislative Council and a Khan Bahadur; 
and another zamindar Mohammad Raza. 
Admittedly, the complainant has not 
been on good terms with the zamindars. 
On the day in question the case of the 
complainant is that certain peons of the 
zamindar Ghulam Mohammad, came to the 
house and asked him to work with his 
plough for thezamindar on that day with- 
out wages as “begar”. The complainant 
says that he had never rendered this 
free service previously and he: objected to 
rendering the service on the day in ques- 
tion, and he said he would go the next day. 
The peons objected and a fight ensued 
between the complainant and these peons 
and they began to beat him, and he 
snatched a stick from one of them and 
struck the peons and ran “off. and threw 
stones at themi. One of the -peons, Tajam- 
mul-said: “Go and inform our master 
that the peon has been struck and ask him 
for orders.” i 
The party of the peons then went away. 
Within an hour Ghulam Mohammad and 
Mohammad Raza, zamindars came to the 
door of the complainant with about 100 
persons, their servants and their tenants, 
with the intention of punishing the com- 
plainant for assaulting the peon. The com- 
plainant defended himself with a lathi 
and his uncle Ramkhelawan, who also had 
a lathi helped him. The zamindars are 
stated to have attacked Ramkhelawan, 
and the accused appellants Nos. 1, 10 to 13 
and 26, struck Ramkhelawan with lathis, and 
Ramkhelawan fell down apparently dead. 
All the party of the zamindars then began 
to loct the house of the complainant and 
took ornaments from thé ~ complainant's 
mother and took everything out of the 
house. This occurrence took place at 9 or 
10 a.m. on October 11, 1930, and the com- 
plainant states that the chaukidar, Budh- 
ram asked him to make a' report at the 
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kotwali, and that he asked the chaukidar to 
make a report because he himself was 
injured. He wasalso informed that the 
zemindars had guarded the ferries of the 
river to prevent any man of the complain- 
ant’s party crossing to make a report. The 
father of the complainant, Tulsiram, was 
present in basti on the day in question, and 
he received information that this assault 
had taken place. He states that hé told 
a witness, Rai Bahadur Sarju Prasad, a 
Special Magistrate and this witness tald 
him to go to the Sub-Divisional Officer, 
who told him to go io the Kotwal that 
he went to the kotwali, and found that 
the Kotwal was absent but the Head Con- 
. Stable was present and also the manager 
of the zamindars was present and the 
chaukidar of the village, Budhram. He 


told the story to the Head Constable and. 


` asked him to write a report and the Head 
Constable said that the chaukidar has 
come and he would write a report. Tulsi- 
ram sat down and he states that the two 
accused Dina and Ghani arrived and weat 
to the Head Constable. He again asked 
the Head Constableto write a report and 
the Head Constable again put him aff 
saying that the report would be written 
when the Kotwal would come. Later he 
was Informed by another chaukidar that tke 
report of -the accused, Dina was being 
recorded in the kotwali, and the report cf 
Tulsiram was not being recorded. Finé- 
ing it impossible to get his report re- 
-corded in the kotwali, Tulsiram went to 
a. Vakil, Mr. Rameshwar Prasad, and 
told him the facts and asked him to write 
out telegrams to the District Magistrate 
and the Superintendent of Police. This 
was done, and these telegrams were sert, 
and one of these telegrams’ is--reproduced 
at p. 50. It is dated October 11, at 2 
P. M., and is as follows: 

“Superintendent of Police: Basi, Ghulam Muham- 
mad with men of Ghulam Husain looted my house 
and injured seriously my brother Ramkhelawan 
and others. Could not report: as Police siding with 
them, Tulsiram."' 

Learned Counsel has argued that this 
action of Tulsiram is unnatural, but we 
do not think it at all unnatural, and it 
is supported by the evidence of B. Sarju 
Prasad. Meanwhile the report of the two 
accused, Dina.and Ghani, was recorded 
in the thana under ss. 323, 504, 506, Penal 
Code, after 1 Pp. mw. That report states 
that the party of the peons went io the 
house of the complainant, Deotadin, and 
that Bhawanibhik and Khelawan, were 
sitting there, and they asked these three 
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‘was a very old man, 


“the second officer 
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persons either to pay their rent or go to 
the zemindar’s house to make ‘a state- 


meni, - and they refused to do either, and :.- 


they abused the peons. The peons replied 
with abuse, and the other party began to | 
beat them and said they would kill them 
if they saw them again. It is clear that 
this account is incomplete and that it. 
stops at s certain state in the procee- 
dings and does not tell us what eventual- 
ly happened. Now Ramkhelawan died of 
his injuries on the night of October 11, 
and it, therefore, became necessary „for 
some action to be taken. Fhe chaukidar 
was again sent to the thana on October 
12, and ke made a report after-8 o'clock 
against Dina, Ghani and Tajammul, peons 
of the zamindar Ghulam Mohammad. This 
report stetes that the peons demanded 
free service of Deotadin with his plough, 
and he refused to give it, and a fight 
took place between Deotadin ani his 
brother Rempher,.on one side, and Dina 
and Ghani, on the other. Dina and Ghani 
went back to the zemindar's house and 
came with a certain number. of men who 
are mentioned, including the appellants 
Nos. 1, 12 and 26, and Ramkhelawan, who 
and present, and 
they asked him to say where -Deotadin 
and Rampier were and he did not tell. 
Thereupon, Dina, appellant No. 11, Ghani, 
appellant No. 10, and ‘lajammul, ‘appel- 
lant No. 24, began to beat Ramkhelawan 
with their fists and kicked him and drag- 
ged him to the door of Muttra and lett 
him there. Khelawan’s forehead was frac- 
tured and bled. Then on the morning 
of the 12th the chauwkidar heard from. 
Tulsiram’s wife that Khelawan was dead. 
Now this report differs from the story 
of the complainant in the point that it .:- 
makes no msntion of any looting taking ' 
place, and except for incriminating three 
persons for assaulting Khelawan in the 
mild manner, the’report does not incrim- 
inate anyone. Moreover the report was 
made 22 hours after the occurrence, -al- 
though the distance to the thana is only 
6 mules. The case for the complainant is 
that the Police have all along been siding 
with the accused owing to the influential 
position of the zemindars, who are the 
leaders of the accused. The Kotwal and 
went down to the 
village on the morning of October 12, 
and the Koiwal began an investigation. 
In that investigation certain property was 


‘given up on behalf of four accused; that 


is, as stated by the accused officer, Babu 
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Nandan Shukul, Ex. 1, Masur, was given 
up from the- house of Budhram, accused, 
by his wife Musamat Birja; Ex. 2 peas 
were given up from the house of Timul, 
accused, by. Musammat Budhna, his wife 
Ex. 3, a tat, was given up by Bale, 
accused; Ex. 4, a -plough and yoke, 
was given up by Autar, accused. The ac- 
‘cused Budhram made a confession, and 
he was sent to have: his confession re- 
corded on October 14, and he was sent 
to jail custody and on October 15, 
he was produced -before a Magistrate; 
and he made a confession. This con- 
fession -states that Raza Mohammad and 
Ghulam Mohammad asked him to go and 
loot .the house of Tulsiram and Khelawan, 
and he-went in with a party of 100 or 125 
men, of whom he-names a number. The 
house was plundered and -Khelawan was 
beaten . by the two zemindars and by 
the other accused. Certain property was 
taken away, including the masur which 
his wife gave -up to the Sub-Inspector. 
The. disturbance arose because the ze- 
. mindars had- asked the complainant to 
work -with his plough for nothing. Now 
the case of the complainant, supported by 
the evidence of a number of witnesses 
and by. this confession of an accused per- 
son and by the finding of property loot- 
ed from . the. complainant, appeared 
a strong one. . We are also told by the 
Kotwal that .he saw there were marks on 
the door of the-complainant which appeared 
‘to him to be caused by- the butt-ends of 
lathis, that the corn bins in the house: of the- 
complainant -were broken open, thai sendur 
and leaves of some Hindi books were scat- 
tered about, that there was corn scattered 
about in the house and at- the gate, and 
that there was no- property lefs--1n the 
house. . eaten + = - 

This was also observed by the Circle 
Inspector who came down on the 15th and 
he was accompanied on the 16th-for a short 
time by tbe Superintendent of Police. The 
action however taken at this stage bythe 
Police is.extraordinary. Having obtained 
this evidence of a confession and of the 
finding of property, the Police produced 
witnesses under s: 164, Criminal Procedure 
Code, on October 24, with the object of con- 
tradicting the. evidence already recorded. 
That is Musammat Birja,the wife of Budh- 
ram was produced to..make a statement 
before a Magistrate to the effect thatthe 
masur which she-had given up was not, as 
her husband -had confessed, masur stolen 
jn this dacoity, but was masur which a per- 
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son called Ramanand had told her to keep - 
for the purpose of giving up tothe Sub 


Inspector. 
A similar statement 


was recorded of ; 3 


Harkhu, the brother of Budhram, and also -:; 


a statement of one Sri Niwas and of one - 
The statements of these two latter. . 


Bhagi. 
persons weré intended to show that no 
dacoity had been committed and thai there 
was merely a very ordinary marpit. The 
Sub-Inspector therefore by this . date, 


October 24, was endeavouring to show that no- 


dacoity had been committed, and that the 
only offence was an assault which resulted. 
in the death of Ramkhelawan, and in 
which a limited number of accused persons 
were involved. When the complainant 


found that this view was being taken by . 


the Police he had a complaint filed in court 
on ‘October 27, and 
forth the case against 58 accused persons 


‘of murder and dacoity, as we have already 
On the following day the Sub-. 
Inspector of kotwali sent his final report 


given it. 


for. the challan of six persons under 
ss. 304 and 149, Pena] Code. He did not 


send any final report in regard to the 
charge of dacoity, and he did not make 
any further enquiries into the charge of | 


dacoity, and he went on leave on 
December 20. The only proceeding in his 


before the Sub-Inspector could make a final 
report on the charge of dacoity, and that 
the reason why he did so was because he 
desired to make a recommendation under 
s. 169, Criminal Procedure Code, for the 
release of the accused persons from custody. 
Now, 8. 173 lays down: 

“Every investigation under this chapter shall be 


- completed without unnecessary delay, and as soon as 


it is: completed, the officer in charge of the Police 


Station shall—(a) forward to the Magistrate empower- | 
“ed to take cognizance of the offenceon a Police Re- 
port, a report ........ i nos i 


in this he set, 
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` This lays down that as soon as the 
investigation is completed, the investigat- 
ing officer is to send a report to the Magis- 
trate. There was no justification whatever 
for the Sub-Inspector to delay his final 
report on the charge of dacoity. until the 
proceedings before the Magistrate had ter- 
minated, The excuse of s. 169 is clearly 
an error, begause under that section a 
Sub-Inspector himself releases accused 
persons on bail, and forwards his procze- 
dings to the Magistrate. There was no need 
for the Sub-Inspector to take any steps 
under s. 169, Penal Code, after the accused 


persons had appeared before the Magistrate, - 


for the question of their admission to bail 
was one for the Magistrate and not for 
the Sub-Inspector. Section 169 is -only 
employed while the case is at the stage of 
the investigation by the Police. But we 
find that the Sub-Inspector in this case by 
refraining from sending a final report on 
the charge of dacoity managed to exercise 
some control over the proceeding of the 


court—a control which he would not have- 
been able to do if he had sent his final. 


report. Thus we find that after the 
inquiry began before the Magistrate he 
made an application for the release of the 
accused person, Budhram, who had 
confessed, and Budhram was releas- 
ed, against the application of the com- 
plainant and Budhram retracted his 
confession. Itis difficult to see what 
the Sub-Inspector could have had for this 
action other than that Budhram should be 
subjected to improper influence to induca 
him-to retract his confession. 
for the release of Budhram was madéon- 
October 29, 1930. We are of opinion tha; 
the action of the Sub-Inspector was-bighly 
improper. Any question of the release of 
Budhram should have been on an applic- 
ation of the prosecution as represented by 
the Superintendent of Police or the Prosecu- 
ting Inspector, but by the method of keep- 
ing back his final reporton the charge of 
dacoity the Sub-Inspector managed to retain 
a position which enabled him tomake such 
` an application. 

The learned Sessions Judge has sum- 
marised the reasons which led him to 
consider that the action ofthe Police was 
hostile to the complainant and that the 
Police weretrying to side withthe accused. 
We agree with the reasons given by the 
learned Sessions Judge. Those reasons are 
~ briefly, inthe first place, the action of the 

Police in preventing the complainant's 
father, Tulsiram from making a report; 
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secondly, the action of the Kotwal ïn- 


His repors - 


delaying his final report on the charge 
of dacoity; ani thirdly, the fact- 
that the Polce sent up witnesses who 


would not carry weight with the court and: i i 


that the Pol:ce suppressed the witnesses - 


whom the court ultimately accepted. Tha: 


witnesses sent up by the Police were all 


persons from other villages and of thosa: — 


five witnesses, two were related to the 
accused, Auter, and the witness, Surajbali 
had inthefirs place madea statement to 
the Police anil denied any knowledge oz 
the occurrencs. It is- obvious ‘that these 
witnesses could not sustain the case for 
the prosecution. On the other hand, there 
were nine witnesses produced before -the - 
court and named all along by the com- 
plainant. The reasons why the Sub-Inspector - 
did notsend up any of these nine witnesses 
is because he says they were connected 
with the comolainant. In every case ‘of 
jacoity the presecution produce the com- 
plainant and is family and the neigh- 
Sours who have witnessed the occurrence and 
there is no reeson whatever why the Sub- 
Inspector shoul] not have followed the usual 
procedure in th= case. We have also noticed 
the extraordinary procedure of the Bub- 
Inspector in regard to the production of 
witnesses for defence under s. 164, Criminal 
Procedure Code. Having all these points 
before us we consider that the learned Ses- 


sions Judge wae absolutely correct in finding ` 


that the Police Lave been acting on the side 
of the accused. af i 
-This action of the Police has an im- 
portant bearing on the next point. It was 
argued. for the defence that certain of the 
prosecution witnesses on whom the lower 
Court has relied, had previously made state- 
ments to the Police which are not alto- 
gether consistert with their statements 
in court. The iifference in these cases 
consists chiefly -n putting Khelawan as 
taking part in the first affair between 
the peons and the complainant, whereas 
according to the statements of the witnesses 
im court, Khelawsn was only present during 
ths second, affar when the party of the ' 
zenindar arrived with the intention of 
assaulting the complainant. We donot con- 
sider that any very great weight is tobe 
laid down onthe difference, because the 
Pdice In recording the statements may 
mot have very clearly understood the story 
of the complainant, anda certain amount 
of confusion is otten introduced ‘into the 
sictements in Police diaries largely bee 
canse those statements are taken briefly 
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and arenot taken in the sams manner as 
depositions in court. But we ‘also con- 
sider that the attitude of the Pclice Officers 
in the present case would lead them to 
record the statements carelessly, if not 
intentionally wrongly. Accordingly we do 
not think that the statements of the wit- 
nesses are weakened by the discrepancy 
painted out in regard to Kheawan. The 
case for the complainant hae been con- 
sistently put forward from the time of his 
complaint and evér earlier, as we find his 
statement of. October 12, as taken down 
by the -Kotwal is substantially the same at 
his statementin court. Noreason has been 
shown to us. why the statemen: -of the nine 
witnesses, on whom the, lowsr Court has. 
relied, should be discarded. 

. These- witnesses state that tke house was 
looted and the. grain and otŁer - property 
were. taken away. The story ac told by the 
prosecution is an extremely ratural one. 
It.is not unusual for zemindarszo endeavour 
to forse their tenants to “work. free of 
charge as ‘‘begar,” and it isnot unusual for 
zemindars to resort to force L-the tenants 
refuse to. work, Force in this, ccuntry usual- 
ly leads; to eccurrences of a nature like 
the present where. lathis are freely used 
and someone is killed. The s:ory therefore 
is quite .a probable story. Fhe medical 
evidence shows that there were 17 injuries. 
on the deceased Khelawan, and that there 
were three injuries,.on his_head, of which 
two: external, injuries were connected with, 
a very. large fracture of the skull which: 
caused death. This evidence . shows that 


Ramkhelawan was beaten by -athis, receiv-- 


ing a number of blows, dnd. that he died 
from the result. of blows on kis head. We 
are asked. to consider that the offence would 
only come under s. 304, Penel. Code. But 
jn. view of the medical evidence we consider 
that. persons who took part. =n the assault 
must have intended to cause such injury. 
ag. would in. the ordinary course cause 
death, The offence therefore is under s. 302, 
Penal Code, 
six. persons who have been ccnvicted under 
ss. 302 and 149, Penal Coce, have been 
consistently; named throughots. 

‘It has been argued to us that it is 
improper. that tenants of one of these 
brothers, Ghulam. Husain, wuld take part 
in-an assault on.behalf of ths other brother. 
and his tenants, and. the. reason given is 
that there has. been litigatiox between these 
brothers. The evidence ofthe complainant 
“is. that for the last three. yeacs the brothers 


have been on.good terms: Hen’ if the bro- 


The evidence. chows that the. 
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thers had their private differences, it is 
quite natural for their underlings to unite 
in the suppression of recalcitrant tenants. 
We consider that the conviction by the 
learned Sessions’ Judge was correct. Thé 
sentences under ss. 302 and 149, Penal 
Code, are of transportation for life. We - 
note that the learned Sessions Judge has 
recommended that these sentences should 
be reduced, in the case of four of the ap- 
pellants. Hehas based his recommenda- 
tion on the evidence of some witnesses for. 
the prosecution that the other two appel- 
lants concerned in this offence struck the- 
two blows on the head. Evidence of this 
nature as to which persons struck which 
blow is never very reliable, and even if 
it were, we are of opinion that where 4 
number of persons take part in an assault 
with lathis on a particular individual, in 
this case on an old man, then all the 
persons, taking part in .that assault, are 
equally guilty, and we do not think that 
as.a general rule distinction should be 
drawn in regard to the particular person 
whose lathi does actually cause the fatal 
injury. Accordingly, we consider that the 
sentences on these six accused should not 
be reduced, and we invite the attention. 
of the Local Government to the fact 
that we do not agree with the recommenda- 
tion: of the learned Sessions Judge -that the 
sentences on the four accused should.be re- 
duced. 

In. regard to the conviction of all the 
accused.for dacoity we. consider that those 
convictions are correct, and. learned Counsel 
for appellants did. not show that- any 
accused. stood in a different position from 
the others, The sentences passed for dacoity - 
are extremely lenient. The result is that 
we’ dismiss all these appeals. Those 
accused who. are on bail mnst surrender 
to their bail and complete their senten- 


“ces. 


Ny. Appeals dismissed. 


ALLAHABAD HIGH COURT 
Criminal Revision Application No. 171 
of 1933 
June 5, 1933 
KENDALL, J. 
St NDAR LAL AND OTHERS— ACUUSED— 
APPLIOsNTS 
versus 
EMPEROR- Opposite PARTY 
Criminal Procedure Code «Act V of 1898), s 110— 


1933 . 
Reason to suppose accused guilty of some offence— 
Whether suficient for accused to be proceeded agdinsi 
under s. 110—Solitary confinement on failure to 
provide security—Legality of—Possession of revolu- 
tionary literature— Whether offence, e 

The mere fact that there may be some reason to 
suppose that the accused have committed some” sub- 
stantive offence under the Penal Code is no obstacle 
for the institution of proceedings under s. 110, Ozimi- 
nal Procedure Code. Chandan v. Emperor (5), ralied 
on [p 902, col. 1.] j | 

Persons who have been called on .to prcvide 

security and have failed to do so, and have been 
confined in jailin consequence, are not tobe kept 
in solitary confinement unless they have become 
liable to it for some infringement of the jail 
rales [p. 904, col 2.] : 
The mere possession of books dealing with revolu- 
tion or with a political party may not be an offence 
in any sense, but the fact that these books were 
sent to the possessor in continuation of very infam- 
matory conversation with the accused shows that the 
latter was trying to corrupt the former and surn 
him into aravolutionary. The mere fact that some 
suspicious books and pictures and four leaden 
bullets were foundin a person's house anda box 
with some air pistol slugs, is not sufficient to show that 
he entertained revolutionary ideas and was prepazing. 
himself for revolutionary crimes  [p. £03, col. 1.] 

Or. R. A, from’ an order of the Ses- 
sions Judge, Meerut, dated February 20, 
1933. 

` Messrs. Saila Nath Mukerji, K. Verma, 
and Masud Hasan, for the Applicants. 

The Assistant Government Advocate, for 
the Crown. š f 

Judgment.—his application on bekalf 
of four persons, Sundar Lal, Makhan Lal, 
Munni Lal and Om Prakash, has been 
made for the revision of an appellate order 
of the Sessions Judge of Meerut confirming 
the order of a First Class Magistrate who 
had called on the four applicants to furnish 
bonds and sureties to be of good. behaviour 
for three years under s. 110, Criminal Proze- 
dure Code. The information supplied to 
the Magistrate was that the applicants were 
so desperate and dangerous as to rencer 
their being at large without security 
hazardous to the community, | and the 
Magistrate after taking. evidence in avery 
full and careful order set before himself 
the questions which had to be decided. 
“If the accused”, he 1emarked, “are proved 
to be members of a secret organisation or 
group. of revolutionaries whose avowsd 
Object is to spread terrorist activities and 
to prepare young men for revolution they 
would certainly come within the scope 
of cl. (f) of s. 110” and he therefore pro- 
ceeded to decide on the evidence whether 
there was such a secret society and whether 
the persons prosecuted in his court belonged 
to that society or group. His decision was 
that there,was.such,a society. or group, and 
that the present applicants and others were 
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members of ‘t;and the Sessions Judge has 
Gonfirmed ‘his order. ’ 
. The presért application was originally 
admitted“principally on two grounds which 
arenumberec ‘5 and 6 in the application 
for revision. Some ‘of the evidencein the 
Magistrate's burt was directed to proving 
that the applicants were in touch with 
persons who were accused’ in the Délhi 
Conspiracy Case, and-as that case had béen 
withdrawn bz the time the application was 
filed, it was contended that. the position 
had become modified, o- at any rate some 
of the eviderce could no longer be réled 
upon. Furth=r it was claimed that both 
the courts had improperly accepted in evi- 
dence some ccpies of certain letters said to 
have been written by or to some of the 
applicants. Z has therefore come about 
that I have b3en compelled to examine the 
evidence more closely shdn-is usual on the 
revisional sice, and I have heard three 
learned Counsel at considerable length in 
support of the-pleas put forward on behalf 
of the present applicante. ! 
Imay first dispose of some preliminary 
matters whick have been mentioned in the 
course of argument but do not appear to 
me to need mare than passing noticé. It 
has been objetied that -t' was irrégular to 
proceed agair=i nine persons at the same 
time under cL (f) of s. 110.. As the case 
put forward by the Policë was that all 
these persons were members of a secret 
society and thstihey nad’ beén associating. 
together in the matter under enquiry the 
objection is ~eally met by a’reference to 
cl. (5) of s. 11°, Criminel Procedure Code. 
It has next ben suggested that the Magis- 
trate was a Sub-Divisional Officer and had 
not been specilly empowered by the Local 
Government to take action under s. 110, 
Criminal Procedure Code. The Magistrate, 
however, has been adm-tted. to be a First 
Class Magistrate of more than two years’ 
standing, and ii is furtier admitted that 
under the ordsrsof the Local’ Government, 
such a Magisrate has power to proceed 
under s. 110, Criminal Procedure Code. 
The authority of the Government to pass 
a general order of the kind, while s. 110 
only refers to a First Class Magistrate . 
“specially emaowered”, has been ques- 
tioned. But it is admitzed that the ques- 
tion has been cecided by a Bench of this 
court in favou> of the Gcvernment’s autho: 
rity, and I am in any case: bound by the 
decision of thas Bench. ‘The point is at. 
best a-purely technical one.’ It has not. 
been however, seriously suggested that 
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if the applicants are proved by the evidence 
to be members of a secret socisy the pur- 
pose of which is to cause a revo ution by 
“the use of bombs, pistols and oiaer forms 
of violence, . proceedings unde- s. 110 
cannot legally be taken agains shem. If 
any authority is needed on sucha point it 
has been provided ‘by two receat decisions 
of a single Judge of this court reither of 
which has yet been reported : Aja Kumar 
Ghosh v. ` Emperor Criminal Rsvision No. 
585 of 1932, and Satgur Dayal v. 
Emperor (1), Criminal Revisior No. 9! of 
1932. Ft has, however, been suggested that 
| ifthe case forthe Crown is estaolshed the 
applicants must be held to have been 
guilty of a definite offence, andin that case 
they should have been put on tial for that 


offence, and should not have beea arraigned’ 


_before the court under on: of the 
preventivesections of the Crininal Proce- 

lure Code. There was a decSion of a 
single Judge of this court whick lands some 
force to this plea, namely, Ram Prasad v. 
Emperor (2). But the guestim has been 


set at rest by the decision of a Beach in the 


case of Chandan v. Emperor (3), wLèreit was 
‘held that the mere fact that there may be 
some reason to suppose that <ha accused 
have committed some substan-ite offence 
‘under the Penal Code is no obeéacle for the 
institution. of proceedings urd=r s. 110, 
Criminal Procedure Code. l 

-I need not repeat the facts >f the case 
at any lengthas they are ful; stated in 
the judgments of the Magistrate and the 
Sessions Judge. The existence of a secret 
society has been proved to thesxtisfaction 
of those courts by’ sufficiént e-icence, two 
„of the most striking circumstarzes being 
‘the ‘red poster’ affixed by the applicant 
Sundar Lal to the wall of the Meerut 
Kotwali early in July, 1930, and the arrest 
of Prem Kumar in April, 1937, and the 
discovery in his possession ol loaded 
revolvers, live cartridges, etc. There was 
also the confessionof Daryao Singh, which 
was ‘afterwards ‘retracted. Tue courts 
have believed that this corfession was 
voluntarily made, and they heve used it 
. against Daryao Singh himself wh- has been 
called on tò iprovide security ix the same 
proceeding and to prove the exirtence of a 
secret society, though they have aot used it 


to prove the complicity of aiy o' the alle 
(1) 146 Ind Cas 875; (1933) ALG 9 ; leged 
(2) 86 Ind Cas 28?; “BAL JIR; L 23 A 45 Gr: 
ALR 1885 All #60: 26 Or LJ 718. f 
)124 Ind Cas 40:(1930) AL J 19: A T R1930 
a 274; Ind Rul (1930, All 472; 31 O L J62: iA 
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members of the society except Daryao 
Singh himself. Little or no attempt has 
been made to show that the secret society 
does not exist, but it has been claimed on 
behalf of each ` of the applicants that the 
evidence is not sufficient fo prove that the 
present applicants were members of that 
society, especially when that referred to in 
grounds Nos. 5 and 6 of the application is 
discarded. : 

The case against Sundar Lal starts with 
his actionin sticking the ‘red poster’ tothe 
wallof the Kotwali. He has already been 
punished for this, because he was convicted 
of an offence under s, 507, Indian Penal 
Code, and sentenced to a term of one year’s 
rigorous imprisonment. He was; however, 
released from ;jail under whatis known as 
the Irwin-Gandhi Pact in March, 1931, and” 
the question ishow hehas been demeaning 
himself since. It appears that while he 
was in jail he made the acquaintance of 
one Sukhdeo and part of the evidence 
against him is that of the letters which 
passed or are alleged to have passed het- 
weenhim and Sukhdeo. Sundar Lal was 
being watched, and copies of these letters 
were produced which were made by a 
Police Officer who gave evidence in the 
case. He had been watching the correspon- 
dence of Sundar Lal and he opened letters 
which, according to his statement, were 
written by and to Sundar Lal. Having 
opened the letters he made copies of them 
and then allowed the letters to proceed by 
post in the ordinary way. It has been 
objected that these copies should not have 
been admitted in evidence. Sundar Lal 
himself disclaims them and the originals 
have not been produced. It is suggested 
that all that the Police Officer’s evidence 
proves is that he copied some letlers sent by 
a Sundar Lal to a Sukhdeo and by a Sukhdeo 
toa Sundar Lal. The addresses however 
have also been proved by the evidence of 
this officer, and as the letters are proved to 
have been consigned to the post in the 
ordinary way the court appears to me to 
have been justified in holding that the 
originals were either lost or were in the 
possession of Sundar Lal, against whom 
the documents were sought to be proved, 
or of Sukhdeo, and itis the letters written 
by Sukhdeo and presumed to be in the 
possession of Sundar Lal that are of 
importance. They show that Sukhdeo was 
in Burma and was interesting himself in 
the rebellion in that country in 1931. One 
of them speaks of knowledge of the res- 
ponsible men who are working at the bottom 
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of it (the rebellion}, and there are othar 
passiges which clearly suggest that Sukh- 
deo was corresponding with Sundar Lal -for 
the purpose of enabling Sundar Lal to take 
part in the rebellion or other activities af a 
Similar kind. The most convincing evi- 
dence against Sundar Lal, however, is that 
given by Ram Sarup, a student of Col. 
Brown's School at Dehra Dun. [t shows 
how Sundar Lal became acquainted wish 
. Ram Sarup and had a most incriminating 
conversation with him in the ‘course of 
which he criticised Mr. Gandhiand the 
Congress and praised the violent party. So 
long askisans and mazdurs are not collected 
and armed we cannot obtain swaraj’ are 
words quoted by Ram Sarup as having been 
used by Sundar Lal. It has been pointed 
out that in a former statement recorded 
by.a Magistrate Ram Sarup did not quote 
these exact words but only said that Swaraj 
would be obtained when the workmen end 
peasants have been prepared. It has been 
argued that this earlier statement is correct 
and that what Sundar Lal said was quite 
harmless, _If he really meant that Swaraj 
or responsible Government would be obtain- 
ed when the workmen and peasanis have 
been educated sufficiently to control the 
Legislature and through the Legislature 
the Government, he would of course have 
been saying no more than what was saidin 
the famous announcement of the Secretary 
of State on August 20, 1917. Whatever the 
exact words used were, however, it is quite 
clear that Sundar Lal contemplated a 
violent revolution, and itis also proved that 
he sent to Ram Sarup some literature 
which is described by the Magistrate and 
which undoubtedly bears on the same 
subject. The mere possession of books 
dealing with revolution or with a political 
trial may not be an offencein any sense, 
but the fact that these books were sent to 
Ram Sarup in continuation of the very 
inflammatory conversation to which Ram 
Sarup has testified leaves no doubt in my 
mind that Sundar Lal was trying to cor- 
rupt Ram Sarup and to turn him into a 
revolutionary. The courts have taken this 
view and there can be no manner of doubt 
that they were justified in doing so. 
Against Makhan Lal the most direct evi- 


dence is contained in the statement af 
Niadar Singh, Bishambhar Sahai and 
Benarsi Das. Bishambhar Sahai states 


that Makhan Lal used to talk to him on 
political matters and advocate violence 
_and that Makhan Lal also gave him books 
such as “Kakori ke shahid” and “Bhara- 
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tiya Vidroh”, which are of a revolutionary 
character. The clearest evidence however 
is that of Niadar Singh wo) aas been 
believed, and who states that Makhan Lal 
once said to him: “You and Gandhi 
Maharaj cannot get Swaraj by shanti. 
Swaraj can be got by bombs and pistols 
and we shall show by doing it.“ There is 
clear evidence that Sundar Lal sent money 
to Bim»l Prasid, one ofthe accuse | in the 
Delhi Conspiracy Case. But as ib has not 
been proved that B'mal Prasad is a mem- 
ber of the secret society, at anyrate in these 
proceedings or that the sending of money 
to a personal friend of many years standing 
like Bimal Prasad is in itself a proof ofan 
association with him in any revolutionary 
activities af which he may ormay not bea 
member, this part of the evidence is now 
useless. There are, however, certain entries 
in a diary which was kept by Makhan Lal 
for several- years and which contains 
passages of a significant nature. These 
have been given in detail by the Magistrate 
and the Judge and it is unnecessary for 
me to examine themat great length. Some 
of them ars quite capable of an innocent 
interpretation. For instance, there does 
not appear to beany harm ia Makhan Lal’s 
having recorded the fact that he had great 
regard for Ram Prasad Bismil of the Kakori 
case who was hanged for revolutionary 
crimes. It appears, however, from the 
diary that he was familiar, with Daryao 
Singh, the man who made the retracted 
confession, a fact that is by no means 
without sigrificance, and there are frequent 
though cryptic references to ‘course’ talk 
with various people and ‘course’ books. 
Both the couris below have interpreted 
this word es medning ‘talk in connection 
with revolutionary matters.” An attempt 
has been made to show by Makhan Lal 
himself thut these talks and hooks were 
religious, and that the word ‘course’ is used 
to conceal ‘ne meaning from Makhan Lal's 
family who objected to his spending so 
much time in religious matters to the 
neglect of his’ work. Mr. Saila Nath 
Mukerji has suggested that the word may 
really bemaant to be ‘course’ and that the 
books and conversations though not perhaps 
ofa highly cultured. nature havena special 
significance in the present case. I do not 
think that either of these suggested expla- 
nations ofthe peculiar expression can be 
seriously accepted. The word undoubtedly 
has some significance that was intended to 
be hidden from a casual reader, and taken 
in conjunciion with the other evidence 
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against Makhan Lal may reasonably be 
interpreted in the way the cowrts have 
interpreted it. 

The case against Munni Lal, however, is 
by no means so clear. This na is a 
school teacher in the village of Mowana, 
and there are some entries in Makian Lal's 
diary which may refer tohim. Meklan Lal 
did in fact once describe Munni La as the 
second ‘Guruji’, Bimal Prasad beirg the 
first ‘Guru’. Both Magistrate and Judge 
have made a lot of this, but it mast be 
remembered that Bimal Prasad hae mt been 
proved to be a revolutionary, ard though 
the expression may raise a good ceal of 
suspicion I think it must be held -hət it is 
nothing more than asuspicion. Thə inci- 
dent of two strangers coming to stey with 
Munni Lal, who were suspected by tł Head 
Master, is not sufficient to amourt to any- 
thing more than suspicion. The. stcangers 
have not been by any means (entified, 
andit is obviously improper to ‘ner that 
they were revolutionaries because -hzy have 
not been identified and came to stey with 
Munni Lal, and at the same time t 1se the 
fact that they came to stay with kunni Lal 
as ‘evidence that Munni Lal himeelf is a 
revolutionary. There were certain pictures 
recovered from Munni Lals Eoase, all 
ready for framing, which as the Gessions 
Judge remarks ‘show his regard for-revolu- 
tionaries. But as has been: pdmed out, 
these pictures were soldin the bezar, and 
the mere fact of possessing them proves 
nothing, though it may again arouse sus- 
picion. Ido~-not find that thers is any- 
thing except suspicion agains; Munni 
Lal, 

Against Om Prakash there is even less. 
Some suspicious books and piciwes and 
four old leaden bullets wére fownc in his 
house, and a box with some zi: pistol 
slugs. The Judge appears to oe wrong 
in holding that the air pistol -teslf was 
found in his possession, but even il it was 
the fact that these articles were fcund in 
his house are by no means suficient to 
show that he entertained revelctionary 
ideas and was preparing himself-fcr revo- 
jutionary crimes. 

Before- passing orders I must zeer toa 
passagein the Magistrate’s judgment of 
which no notice was taken by ths Sessions 
Judge. The accused appear to lave com- 
plained that they were being kspt in 
solitary cells in the jail. The Mazistrate 
remarked: ʻA man cannot be zept in 
solitary confinement unless after conviction 
the court orders him to be detairec or he 
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is given solitary cell as a jail punishment.” 
There had been no order of conviction. in 
this case— even the final orders under s. 110, 
Oriminal Procedure Code, had not been 
passed— and if any of the persons before 
the court were kept in solitary confinement 
the action ofthe jail authorities appears to 
have been irregular. The full circum- 
stances of the case have not been reported 
to me, but I agree with the remarks of the 
Magistrate on the point, and must direct 
that those who have been called on to 
provide security and’ have failed to do so, 
and have been confined in jail in conse- 
quence, are not to be kept in ‘solitary con- 
finement unless they have become liable 
to it for some infringement of the jail 
rules. 

For the reasons given above, I dismiss the 
applications of Sundar Lal and Makhan 
Lal, but I accept those of Munni Lal and 
Om Prakash and direct that the order 
demanding security from them be set aside. 
Asregards Sundar Lal and Makhan Lal 
J have been asked to reduce the amount of 
the security. Sundar Lal has been 
directed to execute a personal bond in 
Rs. 5,000 and provide two sureties in the 
sameamount. He is described as the son 
of a banker, but there is nothing else to 
show me either that the security demanded 
is suitable or that it is excessive. Makhan 
Lal is called on to execute a personal bond 
in Rs. 200 and proved- two sureties in thé 
same amount. Heisa karinda, and in his 
case too there is no further information. I 
find, however, that the same matter came 
before the Magistrate and that he made an 
enquiry into the status of these persons and 
reduced the amounts which were originally 
demanded in accordance with the results. 
I have no reason therefore to believe that 
the amounts are excessive and I can make 
no order for their reduction. Sundar Lal 
and Makhan Lal who are on bail will sur- 
render to their sureties. 

N. Order accordingly. 
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There is no ground for making a criminal 
charge against a person against whom there is 
civil claim and to use the Oriminal QOourts fo 
enforcing a civil claim is high'y improper. 


Or. R. A. from an order of the Sec 


sions Judge, Benares, dated November 
9, 1932. = 

Mr. M. L. Chatturvedi, for the Applic- 
ant. 


The Assistant Government Advocate, fo~ 
the Crown. 

Order.— This is an application in revis- 
ion from the order of the Sessions Judge 
of Benares, by which order he confirmed the 
conviction and sentence passed upon the 
applicant under s. 420, Penal Code.* The 
complainant pawned certain ornaments 
with the accused Musammat Sudeshara. 
He alleged, that he repaid her the money, 
but that she refused toreturn the goods. 
The defence was that the transaction took 
place through Musammat Katoni, and 
that, Musammat Katoni subsequently bor- 
rowed another Rs. 80, and naturally the 
pawn-broker would not return the articles 
until the subsequent loan was repaid. 
There was adispute in this case which I 
think clearly ought to have been settled 
in the Civil Court. I donot intend to go 
into the merits of the matter but it is 
worthy of note that Musammat Katoni did 
give evidence in the criminal . case in 
favour of the accused. Too often do per- 
sons with claims—often doubtful—take 
criminal proceedings in the hope that the 
defendant will pay the amount claimed 
rather than face a criminal charge. To use 
the Criminal Courts for enforcing a civil 
claim is highly improper; it may almost 
amount to blackmail. The learned Judge 


in the court-below says: 

“It is true that the case might very naturally. 
have been brought ina Civil’ Court, and the com- 
plainant possibly chose the Criminal Courts ‘simply 
because they are cheaper ” 


This isno ground for making a cri- 
minal charge against a person against 
whom there isa a civil claim. I accept 
the application in revision, set aside the. 
conviction and sentence and order the 
fine, if paid, to be ‘refunded, The com- 
plainant will be left to his remedy in the 
Civil Court, 

N. Application accepted. 
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Crimina] Appeals Nos. 214 to 217 

of 1933 
Sentence Reference No. 12 

of 1933 
July 31, 1933 

Suita AND ALLSOP, JJ. 
KHITALI— ACOU3ED— APPELLANT - 
versas 
EMPEROR COMPLAINANT— 


OPPOSTTE Party 

Evidence Act {T of 1872), ss, 27, 29— -Construction 

of s. 27—Statement that hatchet produced ' was the 
one with which murder was committed—Statement 
not leading to Ciscovery of katchet—Admissibility of 
statement —Criminal Procedure Code (Act V of 1898), 
s. 164—Provisions not fully zomplied with—Hffect— 
Penal Code (Act XLV of 1860), s. 802—Retracted 
confession of acsused and mention in retracted con- 
feesions of co-ascused—Whether justifies convic- 
tion, - - 
Per Smith, J.—Section 27, Evidence Act, must be 
strictly construed. Where a statement made to the 
Police that'a certzin hatchet was the one with which 
the murder was committed, as not led to the dis- 
covery of the hetehet, the ssatement should not be 
allowed to come into. evidence, `- Queen-Empress v. 
Babu Lal (5), Abw Shikdar ¥. Queen-Empress () 
and: Queen- Empress v. Nana (7), relied on. Lalji 
Dusadh v Emperor (8) and In re Sogiamuthu Pada- 
yachi WI dissented from. [p. 909, col. 2.) 

"Per Allsop, J.—A witness “should, as far as pos- 
sible; depose to the actual ‘words used by the accused 
person, and if ths words are, for ‘instance, “the 
hatchet with which the murder was -committed-is in » 
a mala”, there is no reason why the words “with. 
which’ the murder was comiritted,” should be left 
out ‘of the sentere in which the i hecessary informa- 
tion is given. Ifit was the intention of the Legis- 
lature that words af this kind should-be omitted; it 
is difficult to understand why the words “whether ; 
if amounts to a ‘confession or not” should have 
been included ins 27, because it is hard to conceive ’ 
of any case whera a ‘pare statement that a certain 
article was in a certain place or in the possession 
of acertain person would amount to a confession 
at all. Ifall that a witness.can prove is that the 
accused person said that a certain article was in a 
certain place that would amount to little more, if - 
anything, than saying that the article was discovered - 
in consequence of information given by the accused. 
Queen Empress v. Babu Lal (5), explained. Lalji 
Dusadh v Emperor (8) and In ře Sogiamuthu Pada- 
-yachi (2, approved. [p.912,ccl 1.] 


It would be almost icconceivable that a 
court or a jury would’ not ‘presumé that the 
accused person when he pointed out the place, 
~wheré a certain ariivle was, to be found was doing 
30 ‘merely ‘because the article’ was stolen property or, 
a wéapon used for committing’ an offence or an 
article which was otherwise incriminating. In the 
absence of proof of what the acccsed person did actual- 
y,say, the idea suggested to the mind of the court or 
she jury might causa an injury WO the accused betanse_ 
“f'his exact’ words* were known ‘it might’ perhaps. 
>ecome clear that it was not his intention to suggest ` 
zhat the article was stolen or was ‘used to, his know: 

edge for committing an offenes or anything of that 
zind. [p. 912, col. 2j 

The- object of tha Legislature in enacting the 
>rovisions of.s. 16: of ‘the: Code. of Criminal Pro-' 
sedure, was not to exclude certein confessions which., 
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would otherwise be admissible, but to facilitate the 
proof of confessions made and to erle a court at 
a trial more easily to decide whether eny particular 
confession produced in. evidence was voluntarily 
made and was worthy of consideratia. A confes- 
sion cannot be excluded from evidence as irrelevant 
merely because all the provisions of 3. 164 of the 
Oode of Oriminal Procedure were not zarefully com- 
plied with |p. 911, cols. 1 & 2. 

[Oase law discussed ] 

Where the only evidence against fhe accused is 
the retracted confession of the accusec himself and 
the mention of his name in the retrac=d confessions 
of his co-accused, conviction is not justifiable, [p. 
909, col 1.1 i 


Or, A. against an order of th- Additional 
Sessions Judge, Bahraich, dad April 21, 
. 1933. 

Mr. Muhammad Hafeez, for the Appel- 
lant. 


The Government Advocate for the 
Orown. 
. Smith, J. (July 24, 1983).— The appel- 


lants in this case are as follows :— 

(1) Khitali, Brahman, aged 18, (2) Bhag- 
wati, -Pasi, aged 20, (3) Sunder, Brahman, 
aged 20, (4) Jawahir, Guriya aged 25. 

They have all been convicted ty the learned 
Additional Sessions Judge of Bahraich of an 
offence punishable under s. 302, Indian Penal 
Code, and have been sentencsd to death, 
subject to the confirmation 0: this court. 
Along with them were tried thzee other'men 
named Ram Nath, Muhammad Ali and 
Dwarka, but those three men were acquit- 
ted. Those who were convicted submitted 
appeals from the jail, and efterwards an 
appeal was filed on their betalf by Coun- 
sel. We have before us the eppeals of the 
four convicted men, and also she reference 
by the learned Additional Sesions Judge 
with regard to the confirmation of the 
sentences. 

The appellants are said te have taken 
part in the murder of one Patan Din, 
Brahman, at a village calle Lalpur, on 
the night between December 10-11, 
1932. This Patan Din is said_to have been 
an undesirable character, who used tomake 
himself a nuisance to his felow-villagers, 
and it is in evidence that ae had given 
cause for complaint to all the four appel- 
lants in particular. On the right in ques- 
tion he is said to have Teen sleeping 
at his threshing-floor, nesr which was 
sleeping one Chhedi, Julaha. Chhedi says 
that he was aroused by a cry from Patan 
Din, and saw five of six men assaulting 
Patan Din, while one Dwarza was stand- 
ing by armed with a lathi, + was a moon- 
light night, according to this witness, 
Chhedi says that he recognised amongst 
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the actual assailants of Patan Din, Khitali 
and Bhagwati, two of the appellants 
Dwarka threatened him, and he ran away . 
to the village. 

Chhedi, of course, is a very important 
witness in the case. Another important 
witness is Ram Lal, a Pasi by caste. He 
is the real brother of Ram Nath, one of 
the men who were acquilted by the learned 
Additional Sessions Judge. According to 
him, he heard Chhedi shouting, and on 
going to meet him was told by: Chhedi 
that he had recognised Khitali, Bhagwati 
and Dwarka amongst the assailants of 
Patan’Din. This witness alleges that three 
days before the murder Khitali: and 
Bhagwati came to his house, and Khitali 
suggested murdering Patan Din, in order 
to rid the village of his undesirable pre- 
sence. The witness himself was asked 
whether he would assist in the murder, but 
he gave a non-committal reply. The wit- 
ness says that on the evening preceding 
the murder Khitali again came to his 
house, and said that there would be a good 
opportunity of murdering Patan Din during 
the ensuing night, the witness refused to 
take part in the crime, however, and 
Khitali went away. 

The evidence of these two witnesses, 
Chhedi and Ram Lal, constitutes the main 
evidence on the prosecution side, apart 
from certain confessions which are said to 
have been made by the four appellants 
before a’ Magistrate at Bahraich on 
December 15 last, and the production by 
the appellant Khitali of a hatchet on the 
morning of December 13. This hat- 
chet is said to have been produced by 
Khitali from a “mala” and to have been 
made over by him to the Investigating 
Officer, Munshi Riaz-ud-din. 

The fact of Patan Din’s death did not 
become known to the village Chaukidar, 
Bakhshi, until about 8-30 or 9 a. m. on the 
morning of December 1]. He proceed- 
ed to the Sonwan Police Station, where 
apparently he did not arrive until 1-30 
P. M. although the Police-Station is only 
eight miles from the scene of the occur- 
rence. In his report he did not mention 
any definite persons as being responsible 
for the-crime, he said he had inquired of 
the wife of Patan Din, but she said that 
she would disclose anything she had. to 
say on the arrival of the thanadar. 
` The thanadar, My. Riaz-ud-din, who 
himself recorded the First Information Re- 
port, reached the scene of. the occurrence 
at about4 p,m. that same day, and found 
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the dead body lying’ at the threshing-floor. 
He took Khitali into custody on the even- 
ing of December 12, and on the morn- 
ing of 13th, Khitali made reference to a 
hatchet which he said was lying in a 
“nala” and taking the Sub-Inspector to 
the spot he produced a hatchet. 

The appellant Bhagwati was arrested 
on the same day as Khitali, it des not 
appear fromthe Sub- nspector’s evidence 
when Sundar and Jawahir were arrested, 
but they, as well as Khitali and Bhag- 
wati, were produced on December 14, 
before Saiyid Nazir Husain Sahib, a 
First Class Magistrate of Bahraich. The 
Magistrate ordered them to be produced 
before him on the following day, when 
they all made separate confessions. Those 
confessions, however, they retracted when 
the case came into court. Sunder, it 
should be mentioned, on that occasion 
gave his name as Ram Sundar. 

There can be no doubt that Patan Din 
was, in fact, murdered on the night in 
question. The medical evidence revealed 
a large number of incised wounds, chiefly 
situated on the neck and the head, these 
parts of the body had, according ‘o the 
medical witness, been “mercilessiy hacked” 
with some heavy sharp-edged weapon. There 
were also some bruises on the back. such 
as might have been caused with Jathis. 
The incised wounds might have been 
caused with the hatchet (“tingari”) which 
has been referred to above. Death was 
due to the severing of the spinal cord. 

The question for determination is, is it 
sufficiently proved that the appellants, 
or any of them took part in the murder ? 

I have already said that there is some 
evidence that the deceased had by his 
conduct in various ways given cause for 
complaint to the appellants, but es he 
seems to have been at logger heads with the 
villagers generally, it is not a point of much 
importance against the appellants that they 
personally may be supposed to have been 
on bad terms with him. I have already 
said that the main prosecution witnesses 
were Chhedi and Ram Lal. Chhedi alleged 
that when running away after the crime 
he met one Nageshwar, and told him what 
he had seen, but Nageshwar advised him 
to goquietly home and not to raise the 
alarm. The witness said that he then 
- went home, meeting Ram Lal on the way, 

but having no talk with him, having 
reached his home, he went to slee p. 

These facts, if true, would explain how it 
was that no information reached tha 
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chaukidar about the persons responsible for 
the killicg of the deceased, but the learned 
Additional Sessions Judge said thas the 
witness Cahedi “is a simpleton, and possess- 
ed of lese than ordinary intelligence”. As 
against D varka, one of the men acquittad by 
him, the learned Additional Sessions J udge 
did not re.yon Chhedi’s evidence remarking 
that it “stands practically alone, and Cahedi 
has made some contradictory statements”. 
It does mas seem possible to rely upon 
Chhedi’s evidence against Khitali and 
Bhagwati when it has been discarded 
as against the third man named by him, 
Dwarka. 

The evicence of Ram Lal was also view- 
ed with some suspicion by the learned 
lower Court. Ram Lal's evidence strikes 
me as keding somewhat improbable in 
itself, anc he admitted in cross-examina- 
tion, ‘“‘relivtantly,” as the learned Addi- 
tional Sessions Judge said, that sometime 
ago feelings between him end the father of 
the appellant Bhagwati were strained. 

The evicence given by Chhedi and Ram 
Lal, therefore, cannot strongly be relied 
upon, anc in these circumstances there 
remain only the confessions of the’ appel- 
lants, which were afterwards retracted, 
and in the case of Khitali there is the 
additional fact that he produced from a 
“nala” a aatchet, 

It was suggested to us by the Counsel 
for the appellants that it does not clearly 
appear where the appellants spent the 
night betwsen December 14, and December 
15. She Magistrate who recorded the econ- 
fession was examined as a witness in the 
case, and >n being shown the warrants, 
which were-signed by him on December 14, 
he said tha. he was positive that on that 
date the appellants were sent to the jail, 
and not reurned to Police custody. The 
warrants de not definitely show that the 
appellants were received in the jail on 
December 14, but they would in the ozdi- 
nary course of events have been sent there, 
and there is nothing definite to support the 
suggestion that they may have been 
detained in Police custody over-night be- 
fore their cenfessions were recorded by the 
Magistrate cn December 15, 

Next it was pointec out that the ques- 
tions recorded by the Magistrate before he 
took down tle confessions do not show that 
he warned the men that they were aot 
bound to meke a confassion. It is, further- 
more, urgec that they were not warned in 
clear terms znat any confessions they might 
make could be used as evidence against 
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- them. The expression used by the Magis- 
trate was “ tumhare khilaf samjha “aega.” 
“The learned Magistrate should aave ex- 
plained clearly to the appellants. fhat any- 
thing in the confessions they maks might 
be used as evidence against them, but 
‘substantially he complied with tas part 
of the requirements of s. 164 (3), Uriminal 
Procedure Code. It certainly coes not 
appear from the questions recorded at the 
head of the confessions that the Magistrate 
warned the men in question tasi they 
were not bound to make a ccnfession, 
although the memoranda that were append- 
òd to the confessions followed clcsely the 
phraseology prescribed for such memor- 
anda by the Criminal Procedure Code. 
Questioned on the point in cross-examination, 


the learned Magistrate said at firs.that he 


did warn each of the appellants that-he was 
not bound to make a confession, but after- 
wards he said that he had no posit-ve recol- 
lection of having done so, Immediately after- 


wards, however, he said: _ 

“Tf I had not given the warning, I woulc mt have 
noted it down in my certificate.” 

T think it is doubtful whether tke appel- 
lants were warned that they were not 
bound to make confessions. In saving this, 
of course, I donot wish to cast ary reflec- 


tion upon the “ bona fides” of tle Magis-- 


trate’s evidence.: My doubts. ace based 
upon the Magistrate's own statement that 
he had no positive recollection. that he 
warned the appellants that they were not 
bound to make confessions, and upon the 
fact that the recorded questions at tke head 
of the confessions do not show that “hey were 
so warned. 3 < 

Tt thus appears that the mandasory pro- 
visions of s. 164 (3), Criminal Precedure 
Code, were probably not fully and 2omplete- 
ly complied with by the learned Magis- 
trate, and the question is whether the con- 
fessions are in consequence inadmssible in 
evidence. According tothe gene-al trend 
of the rulings, they are inadmssible. I 
may refer in this connection to a ruling 
reported as Emperor v. Houscbut Bala 
Shinde (1), and a Bench decision of this 
court, to which I was a party, resaried as 
Daulat Ram v. Emperor (2). In. this con- 
nection, however, it is, curious Zart that 
s. 29 of the Evidence Act has never been 
amended to bring it into line wih s. 164 
(3), Criminal Procedure Code, ami accord- 


1) 140 Ind Oas. 740;-34 Bom L R 20; AIR 
1932 Bom 553; (1932) Or Oas 785; Ind Ral (1933) 


Bom 30; 56 B 542; 34 Or L J 73 
(2) 146 Ind. Oas, 465; 10 O W N 466: 4 I R 1933 


Oudh 315; (1933). Or Oas. 698; 6 R Ouda 129, 
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ing to that section of the Evidence Act a 
confession otherwise relevant does not he- 
come irrelevant because an accused person 
was not warned thut he was not bound to 
make a confession, and that evidence ‘of it 
might be given against him. It is extra- 
ordinary that this conflict besween the Cri- 
minal Procedure Code and the Evidence 
Act seems to have escaped attention for so 
long. I find, however, that the point came 
up before two learned Judges of the Madras 
High Court in a case which is reported “as 
In re Vellamoonji Goundan (3). The learned 


Judges said in the course of the discussion ; 

“The only question, then, that remained was as to 
the caution prescribed by the section. The Magis- 
trate swore that he administered it, and, if he was 
speaking the truth, Mr. Jayarama Ayyar'’s objection 
disappears. Let us, however, assume that he was 
not and that no caution was given, does it follow 
necessarily that Exhibit M could not be admitted in 
evidence? The general effect of the decisions on 
s. 164 is that it could not. We verture to express a 
doubt whether they are correct. The Legislature, 
when it amended the section so as to prescribe that 
an accused person must. be warned that ihe is not 
bound to confess and that his confession may be 
used against him, apparently overlooked `s. 29 of 
the Evidence Act. That section provides, inter alia, 
that a confession otherwise admissible as Exhibit M 
does not become inadmissible because the accused 
person ‘was not warned that he was not bound to 
mak such confession and that evidence of it might 
be given against him.’ The Code of Oriminal Pro- 
cedure does not, save in Ohap. XLI, and in certain 
sections, such as 287, 288, 512, 507 and 533 itself, 
lay down any rules as to the admissibility of evi- 
dence. And all that s. 533 seems to do is to allow oral 
evidence to be given in a cdse where the Evidence Act 
would not allow it to be given and: the overriding of 
the Eridence Act is specifically provided for in the 
section itself, Section 164 of the Oode of Criminal 


Procedure, however, does not pretend to override , 


s. 29 of the Evidence Act. The position would there- 
fore seem to be this that, though s. 164 of the one 
Act makes it imperative that the accused person 
should be cautioned, s 29 of the other says that his 
statement is not inadmissible in evidence, merely 
because the prescribed caution has not- been ad- 
ministered. And itis to the latter Act that, as a 
rule, we have to look, when there is a question of the. 
admissibility of a particular piece of evidence : see. 
Emperor v. Misri (4).” : ; =) 

The point is a highly important one, and 
I had at first thought that it had better be 
referred toa Full Bench of this court for 
decision.. I have, however, in the end come 
to the conclusion that that is not necessary, 
because, in my opinion, even if the confes- 
sions be taken to have been duly recorded, 
they do not afford an adequate basis. for 
the convictions of the appellants. The con- 
fessions made by the Bhagwati, Ram. 
Sundar (Sundar) and Jawahir were rather 

(3) 137 Ind. Cas. 363; 55 M 7L4; 62 M L: J 559; 
35 L W 542; (1932) MW N 449; A IR 1932 Mad 
431; Ind: Rul (1932) Mad 459; 33 Cr LJ 526; (1932) 
Or Oas 412. 

(4) $ )nd. Cas, 975; 31 A 592; 6-A È J 839, 
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short, and as regards the actual killing of 
the deceased, were confined to a bare 
assertion that they had “killed” him, In 
the confessions of Bhagwati and Ram 
Sundar the word used was merely “ mara,” 
and this has enabled them to suggest that 
they did not mean to confess at all that 
they had '“ killed.” the deceased, but were 
making reference toan alleged beating said 
fo have been administered by them to the 
deceased in the month of Katik last. The 
confession of Khitali is more detailed, he 
said that he committed the murder with the 
assistance of the other three appellants, end 
the three men Muhammad Ali, Ram Nath 
and Dwarka, who were acquitted by ihe 
learned Additional Sessions Judge. 

In my opinion Sundar and Jawahir clear- 
ly ought not to have been convictad, 
though |their actual defence evidence was 
negligible. Jawahir produced no evidence 
in defence, and Sundar produced one wit- 
ness to establish an alleged alibi on his 
behalf. There is against them only their 
own retracted confessions and the mention 
of their names in the retracted confession of 
Khitali. I would, therefore, set aside thair 
convictions and senténces and acquit then. 

The case against Bhagwati rests upon his 
own retracted confession, the retracted con- 
fession of Khitalı, and the evidence of 
Chhedi and Ram Lal. The evidence of 
these two witnesses, as I have said already, 
appears to mé to be unreliable, so that the 
case against Bhagwati is, on my view, 
indistinguishable from the cases of ‘Sundar 
and Jawahir. His defence evidence was 


designed to prove that the witness Chhedi- 


has reason- to entertain hostile feelings 
against him. It is not necessary for me to 
discuss ‘this evidence. I would acquit 
Bhagwati also. 

There remains the case of Khitali. Defence 
evidence was given on his behalf by the 
same witness, Rahim, who gave evidence on 
behalf of Bhagwati, and was to the effect 
that the witness Uhhedi has reason to 
entertain hostile feelings against btm. 
Apart from the evidence of Obhedi and 
Ram Lal, which I discard, there remains 
against him only his own retracted con- 
fession, and the fact that he produced fom 
a “nala” a hatchet. 


That Khitali did, in fact, produce shis 


hatchet is proved by the evidence of two 
witnesses, Babu Ram and Ganesh Prasad, 
aa well as by the evidence of the Investi- 
gating Officer, M. Riaz-ud-din. The hatchet 


, was sent for chemical examination, and it 


was reporttd by the Chemical Examiner 
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at Agra that there were minute blood- 
stains onit which were used up in testing 
in the laboratory. The precise nature of 
those bload-stains was, therefore, not deter- 
mined. . 

The wiiness Ganesh Prasad said :n His 
evidenca on this point: 

“Khiba:i accused prasent in court tock the 
darogha to the ‘ nala ' saying that he would g_ve the 
hatchet wiieh was lying there. Khitali went into the 
“mala, brovght out the hatchet and gave it to 
darogha There was water in the ‘nala’ The 
hatchet wus in the water. Only a part of its handle 
was above it.” 

Babu Ram said: 

“In my presence Khitali told the darogha ti 
hatchet with which the murder was ie Nn gi 
lying in the “mala ' and if the darogha went theré 
Khitali would point it out to him Then the 
darogha taot me and Ganesh and Khitali and a 
constable with him and went to the ‘nala.' The 
hatchet was lying in the pool which had knee-deep 
water. Its handle was visible. Khitali waded into 
it, and brought out the hatchet.” 

The Investigating Officer said : 

“I reached the spot on the evening of the 11th 
and on the avening of the 12th, | found Khitali 
and fook him in custody. On the night of the 
l2th and in the morning ofthe 13th Khitali related 
to me the details of the murder and on the morning 
of the 13uh he mentioned to me about the katchet 
saying that the hatchet with which Patan Din wag 
murdered wes lying in a ‘nale’. He promised to 
give it to me and took me to the ‘nala’ and 
brought cut the hatchet and gaveit to me”. 


It will be seen that according to the 
statements of Babu Ram and the Investiga- 
ting Officer Khitali said that the hatchet 
was the one with which the murder was 
committsd, though Ganesh Prasad does not 
say that. In my opinion, it should not 
have beer allowed to come into evidence 


that Kkitzli said that the ‘hatchet wag: 


the one with which the murder was corm- 
mitted. {Section 27 of the- Evidence. Act 
must be construed strictly, and the state- 
ment, if it was in fact made, that the 
hatchet was the one with which the murder 
was conmmitted did not lead to the discovery 
of the hetchet. The accepted interpreta- 
tion of s. 27 of the Evidence Act :s in 
my opinicn that which was laid down by 
Straight, LL, in an elaborate ruling reported 
as Queen-Empress v. Babu Lal (5). Ic was 
said in ths course of that ruling: 

“It is analy ‘so much of such information, whe- 
ther it amounts to a confession or not, as relates 
distinctly tc ‘the fact thereby discovered’, that may 
be proved. No judicial officer dealing with such 
provisions should allow one word more tobe deposed 
to by the Police Officer detailing a statement mada 
to him by an accused; in consequence of wkich he 
discovered e fact, than is absolutely necessary to 
show, on she fact that was discovered is connected 
with the aczused, so as in itself to be a relevant 
fact against him. Sectian 27 was not intendad to 


(5) 6 A 50è at p. 546. 
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let in a-confession generally but only such perticular 
part of it as set the person to whom it wes made 
in motion, and led to his ascertaining ths fect or 
facts of which he gives evidence " 

This observation of Straight, J, was 
emphatically endorsed by the Celeutta 
High Court in a ruling reported at Adu 
Shikdar v. Queen-Empress (6), and the 
same view was taken in a ruling =f the 
Bombay High Court reported as Jueen- 
Empress v. Nana (7). A different view 
was taken in. a ruling of the Patna High 
Court reported as Lalji Dusadh v Em- 
peror (8), and in a ruling of the Madras 
High Court reported as In re Sogianuthu 
Padayachi, 93 Ind. Cas. page 42 (9). The 
view taken in these two latter rulings, if 
I may venture to say so, appears © me 
to be in conflict with the trend of other 
authority on the subjeet, and in my oDdinion 
all that could be proved in the present 
case was that Khitali said there was- a 
hatchet lying in a mala” and that if 
taken there, he would produce it, tbat, as 
I have shown already, was in fac, the 
form in which Khitali’s statement-apt:eared 
in the evidence of the witness Ganesh 
Prasad. 

Omitting the portion of the statement 
alleged to have been made by Kaitali 
which related to the hatchet being the 
ons with which the murder was committed, 
there remains nothing in the mere psoduc- 
tion by Khitaliof the hatchet which can be 
said to be in any way conclusive against 
him. It is admitted by the witnesses 
Ganesh Prasad and Babu Ram thst the 
handle of the hatchet was visible above 
the surface of the water. Any ons, there- 
fore, Khitali included, may have sen it, 
and Khitali’s knowledge of its presence 
in the ‘nala’, and its production by him, 
do not by themselves, in those civcum- 
stances, create against him any inference of 
guilt. f 


In tbe end, therefore, there remains 
nothing against Khitali except his own 
retracted confession. He alleged sefore 
the Committing Magistrate that he made 
that confession because he had heen -eaten 
by the Police. However that may be, I 
do not think this is a case in which 
Khitali° can be convicted on the sale basis 

of hisretracted confession. I would, there- 


(6) 11 G 635 at p. 641, 

(7) 14 B 260 at p. 265. 

(8) 106 Ind, Cas 698; 6 Pat 747 at pp. 757, ‘758; 29 
Cr L J 106; AI R 1928 Pat 162. 

(9) 93 Ind, Gas, 42; 27 Or L J 394; A IR 1926 
Mad 638, i 
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fore, set aside his conviction and sentence 
also, and acquit him. 

Allsop, J.—(July 31, 1933).—I agree with 
my learned brother that the evidence in - 
this case evenif the confessions are held to 
be admissible, was not sufficient to justify 
the conviction of the four appellants. The 
learned Additional Sessions Judge, .who 
had ihe advantage of seeing the witness 
Chhedi, described him as a simpleton and 
possessed of less than ordinary intelligen- 
ce, and was not prepared to rely upon his 
evidence as against the accused Dwarka, 
who was acquitted. The evidence of Ram 
Lal is not convincing. The confessions are 
lacking in detail, and contain nothing 
which would necessarily-lead to the con- 
clusion that they must be true. The 
conduct and character of Patan Din, the 
victim of the crime, was such that he 
might have been murdered by any person 
living in the village,’ other than the 
appellants. It is true that Khitali pointed 
out the hatchet with which he said that 
the crime had been committed, but the 
fact that he knew where the weapon was 
to be found does not’ necessarily prove 
that he must have been one of the 


murderers. 
“In this view of the matter it js not 
necessary to decide definitely the two 


questions of law which have arisen out of 
the arguments, but I should like to make 
some remarks about them. 


The first question is whether a confes- 
sion, .otherwise relevant, is rendered in- 
admissible merely because the Magis- 
trate, who recorded the confession, failed 
to observe the formalities required 
by the provisions of s. 164 of the Code 
of Criminal Procedure. There is certainly 
authority in the cases of Emperor v. 
Housabai Bala Shinde (1), and of Daulat 
Ram v.. Emperor (2), that in such cir- 
cumstances such a confession is inadmis- 
sible, but the provisions of s. 29 of the 
Indian Evidence Act were nob considered 
by the learned Judges who decided those 
cases. In the case of In re Vellamoonji 
Goundan (3), the provisions ofs. 29 of the 
Indian Evidence Act and ofs. 164 of the Code 
of Criminal Procedure were considered, 
and it was held that the rule clearly laid 
down in the Evidence Act must prevail. 
I may say, with the greatest respect, that 
I consider that this latter decision was 
correct upon this point. It has recently 
been pointed out by the Allahabad High 


1933 . 


Court in Emperor v. Faujdar (10), that it is 
provided in s. 1, sub-s. (2) of the Code of 
Criminal Procedure, that nothing in that 
Code shall, in the. absence of any specific 
provision to the contrary, affect any special 
law. The expression “special law” ir the 
Code of Criminal Procedure has the mean- 
ing attributed to it by the definition in 
s. 4l of the Indian Penal Code, and the 
Indian Evidence Act, asit deals with the 
special subject of evidence, is a special 
law within the meaning of that definicion. 
It is clear that the provisions of s. 164 of 
the Code of Criminal Procedure do not 
affect the provisions of s.29o0f the Indian 
Evidence Act, It has been suggested in the 
case-of In re Vellamoonji Goundan (3), that 
the Legislature, when it amended s. 164 
of the Code of Criminal Procedure so as 
to prescribe that an accused person must be 
warned that he is not bound to make a 
confession, apparently -overlooked s. 29 of 
the Evidence Act. 1 very much doubt whe- 
therthereisany necessary conflict between 
the provisions of the two sections. Section 
164 of.the Code of Criminal Procedure lays 
down certain rules of procedure and 
has nothing to do with the rules of ad- 
missibility or relevancy. ‘Ihere is a parallel 
state of affairs in England. By the pro- 
visions of s. 12 of the Criminal Justice Act 
1925, which replaces s. 18 of the Indictable 
Offences Act, 1848, the Justices are requir- 
ed to give an accused person an oppcrtu- 
nity of making a statement after the 
evidence of the prosecution has been comple- 
ted and the charge has been read 
They are required towarn him that heis 
not obliged to say anything unless he 
desires to do so, but that whatever he 
does say will be taken down in writing 
and may be given in evidence at his 
trial. If the accused person does makea 
statement and itis recorded, it is admis- 
sible in evidence against him at the trial, 
but where the examination is from some 
informality inadmissible under the Statute, 
or where it has not been reduced to writing 
the statement, if voluntarily made or acknow- 
ledge by the prisoner, may still be proved 
as a confession at common law. (Phipson on 
Evidence, 7th Edition, p. 490). It would 
appear that the object of the Legislature 


in enacting the provisions of s. 164 of the’ 


Code of Criminal Procedure was not to 
exclude certain confessions which wculd 


(10) 144 Ind. Cas. 1021; A I-R 1933 All 440; L R 14 
A 153 Or; (1933) Or Oas 746; 6R A 43; 34 CrL J 
875; 55 A 463, oo z g 
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otherwise be admissible but to facilitate 
the proof of confessiocs made and to enable 
a court ata trial moze easily to decide 
whether any particular confession produc- 
ed in evidence was voluntarily made and 
was worthy of consideration. There is a 
further point. An oral confession made to 
a Magistrate of the Second or Third Class, or 
made inthe presence of such a Magistrate 
to any other person, while the person con- 
fessing was inthe custody of the Police, 
would clearly be admissible under the 
provisions of s. 26 of the Indian Evidence 
Act, and the admissibility of such a con- 
fession would not be affected by the provi- 
sions of s. 16Lof the Code of Criminal Pro-' 
cedure, which refer only to confessions 
which are recorded. It seems incredible 
that the Legislature stould have intended 
to make such oral confessions admissible 
and, atthe same time, to exclude con- 
fessions recorded by a First Class Magis- 
trate, merely by reason of the fact that 
certain formalities were not observed. 

Iam inclined to the view that a confes- 
sion cannot be excluded from - evidence as 
irrelevant merely because all the provisions 
of s. 164 of the Code of Criminal Procedure, 
were not caretully complied with. : 

The other question of law arises out of the’ 
fact that evidence was admitted at the 
present trial, that Khitali had told the Sub- 
Inspector, that the Latchet with ‘which 
Patan Din was murdered was lying in a. 
“mala”. The question is, whether the word 
“with which Patan Din was murdered” 
should have been proved or not. Section 
27 of the Indian Evicence Act is as fol- 
lows :— 

“Provided thet when anr fact is deposed -to ag 
discovered in consequence of information received 
from a person accused of aay offence in the custody 
of a Police Officer, so much of such information, 
whether it amounts a confession or not, as relates dis- 
tinctly to the fact thereby discovered may be proved." 

Itis perfectly clear from the wording’ 
of the section, apart from any rulings on 
the subject, that no pert of the confession 
may be prov=d that does not relate distinct- 
ly to the fact discovered. It has been 
suggested. that it follows from this as a 
necessary consequence thata witness may 
not depose under the provisions of this 
section to any statement made by an ac- 
cused person except a bare statement 
that the article subsequently found was in 
a certain place, and that the witness should 
not be permitted to say that the accused 
person stated, for instance, that the arti-' 
cle was stolen or that it was a weapon 


“with which a murder was committed. Re-’ 
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liance has been placed on certam remarks 
inade by Straight, J., in the cass of Queen 
Empress v. Babu Lal (5) which were approv- 
ed of inthe cases of Abu Shikdar v. Queen 
Empress (6) and Queen-Empress ¥. Nana (7). 
There is no doubt that Straight, T., correct- 
ly laid down the law when he eard 
“Sestion 27 was not intended to let insa confession 


accused person, 
and if the words are, for instance, “the 
hatchet with which the’ murder was com- 
mitted is in anala”, there seems io be-no 
reason why the words “with which the 
murder was committed” should 5e-left out 
of the sentence in which ` the necessary 
information is given. If it was the inten- 
tion of the Legislature that words of this 
kind should be omitted, it is d_ffeult to 
understand why the word “whether it 
amounts toa confession or not” meald have 
been included ins. 27, because itis hard to 
conceive of any case where a bare statement 
thata certain article was in a cetain place 
or in the possession of a certain person 
would amount to a confession at all.. If 
all that a witness can prove ie that the 
accused person said that a cerbin article 
was in.a certain place, that wouzld amount 
to little more, if anything, than saying 
that the article was discoverec in conse- 
quence ofinformation given by the accus- 
ed, andin this connection I shoald like to 
quote a passage from the jrdzment of 


+. 18I 


Straight, J., himself in the case of 
Empress v, Babu Lal (5). 

“Moreover, I am by no means sure that the courte in 
this country would not too often be disposed to, £t- 
tach a great deal more significance and meaning to 
the bare phrase “from information received’ as against 
an accused than what he actually said to the’con- 
stable would deserve lt is an expression which, 
Standing by itself, might in certain conditions of 
facts and circumstances convey a great deal more than 
it should.” ` : 

The suggestion was that in some ‘circtm- 
stances it might work positively to the 
disadvantage of an accused person not.to 
allow his full statement to be introduced 
Into evidence. It would be almost incén- 
ceivable that a court or a jury would nòt 


. presume ‘that the accused person when he 


pointed out the place where a certain 
article was tobe found was doing so mere- 
ly because the articlé- was stolen property 
ora weapon used for committing an offence 
or an article which was otherwise incrim- 
inating:- In thé absence of proof of what 
the accused person did actually say the idea 
suggested to the mindof the court or the 
jury might cause: an injury to the accuséd be- 
cause if his-exact words were known it might 


perhaps-become clear that it was not his . 


intention to suggest that the article was 
stolen or -was used to „his knowledge for 
committing an offence or anything of that 
kind. < 7 

-As I-have already stated,-the decision of 
the case before us does not turn upon the 
questions of law which have beén raised 
and asl- agree with my learned brother 
that the evidence produced is not sufficient 
to justify the Conviction of the appellants, I 
concur with the proposed order’ that the 
convictions and-senténces of the appellants 
should be set aside, and that all four of them 
should be acquitted. - 

-Ey the’ Court.—-We allow the appeals, 
set aside the convictions and sentences 


passed on Khitali, Bhagwati, Sundar, and . 


Jawahir under s. 802, Indian Penal Code, 
and direct that they be released forthwith. 
N. Appeals allowed. 
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of ‘court to start proceedings unders.4 suo motu— 


.*' Fresh suit to establish title, competency of —Customary 


' Law (Punjab)—Sale by Receiver in insolvency —Son's 
i right to set aside sale, 
- Proceedings under s. 4 of the Provincial Insolvency 
` Act need not necessarily be initiated by a plaint ar a 
regular application. The section is so worded that 
itis open to the court to take proceedings suomotu 


` Ghani Mohamed-v. Dina~ Nath Puri (1), explain- 


“© ed : 


_Where a claim by the insolvent's sons -has been - 


` negatived by tha Insolvency Court in proceedings 
_uader 5, 4 ofthe Provincial fInsolvency Act, a suit 
by the sons for declaration of their title is not main- 
tainable, . $ ; $ SN 


.8. ©. A. from the decree of the . District 

Judge, Hissar, dated November 2,. 1928, 

. affirming that of the Senior Subordinate 
Judge, Hissar, dated April 30, 1928. 


Mr.. Muhammad Amin Khan, for the Ap- 
o pellants. i i 


Mr. Nawal Kishore, for the Respondents, 
Jai Lal, J.—Fateh. Muhammad was 

- adjudicated an insolyent, When the insolv- 
. ency proceedings were pending some im- 
| movahle property was claimed by the 
Receiver to have vested in him, but the 
_- father: of Fateh Muhammad, who was alive, 
raised an objection that the property did 
not belong to the judgment-debtor. It was 

. released. Subsequent to the death of Fateh 
Muhammad's father one of the creditors 
applied to the Insolvency Court to sell the 

, property which had descended to the 
insolvent from his father, and to distribute 

- the proceeds in the insolvency proceedings, 
The learned ‘Judge of the Insolvency Court 

. Bent the application for -report- to- the 
. Receiver who supportéd ‘the prayer of the 
creditor and consequently the Judge of the 
Insolvency Court directed that the property 


. be taken possession of by the Receiver and - 


sold. ` An objection to this course was taken 
. by, the sons of the insolvent who claimed 
, that; their grandfather, i.e., the father of 
. the insolvent, had bequeathed the property 
.tothem by means of a will. The Judge 
accordingly proceeded to adjudicate on this 
“objection. and finally held that the will 
: had not been proved to be genuine and 
consequently the property descended to 


| thé..insolvent on the death of his father 
and ‘vested in the Receiver. 


f ; An appeal 
. against this order to this court -was dis- 
. missed, oo 


Thé sons of the insolvent then ` instituted - 


the suit out of which this second appeal 
has arisen for a declaration that the prop- 
- erty in dispute was theirs by virtue of 
` the will and could not vest in the Receiver. 
- „The trial Judge held that the suit did not 
lie. in view of the decision of the Insolvency 
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Judge in the previous’ proceedings which, 
‘according-to him, were taken under s. 4 
“of the Provincial Insolvency Act. The suit 
‘was accordingly -dismissed:: An appeal to 
- the District Judge has also-been dismissed. 
“The suns xf the insolvent have consequently 
presented this second appeal to this court. 
An attempt was made by the learned 
Counsel ox -their behalf-to show. that the 


_proceedin28 before the Insolvency Judge. 


- were -not under s. 4 of the Provincial 
Insolvency Act, because according to the 
Counsel, those proceedings must be initiat- 
‘ed- by ar:application and otherwise.-must 
follow the -procedure provided for regular 
suits. Reliance was placed in support of 
this on Gani Mohamed v. Dina Nath Puri 
(1). I dc mot understand the judgment in 
that case to lay down that proceedings 
tnder s. 4 of the Provincial Insolvency 
Act should be initiated by a plaint or a 
regular application and that in the absence 
of either af these they are invalid. The 
section is so worded that it is-openjto the 
court to take proceedirig suo motu. In this 
case he was moved by one of the creditors 
and also by the Receiver. Evidence of 
both the parties was recorded and a find- 
ing was’ given, Ii is nob open to the 
learned Counsel to contend - that the pro- 
ceedings were itregular, even if they were 
irregular The case cited camé up to this 
court on appeal from an order:under s. 4 
ofthe Act, and the-learned Judge held 
that the proceedings had not taken the 
-form cont=mplated by s. 4.. If the plaintiffs 
in this case were dissatisfied with the pro- 
- cedure of the Insolvency Judge they could 
have raid the objection before the ‘appel- 
: late Cours but they- did nothing of the sort. 
The view of the courts below, therefore, is 
correct that the proceedings were: under s. 4 
of the Ast and are binding on the ‘parties: 
to this lit. gation. a eer 
The nest objection of the learned Counsel 
is devoid af force.’ He contended that -by 
virtue of Fagdip Singh v. Narain Singh (2), 
the property could not be attached.- and 
-sold in execution of -a. decree . obtained 
‘against the insolvent. Jagdip Singh v. 
Narain Singh (2), lays down that, after the 
death of a judgment-debtor who is govern- 
en by-th> Customary Law- of the.:runjab, 
his ancessral land vests in his reversioners 
and is.no liable ta sale after his death, 
unless the decretal amount is charged on 
it. Intks-present case the insolvent is 
alive ‘an‘i-the -property .has not-descended 


‘ or reverted to the appellants. 


(1) 108 Ind; Oas, 602; A I R 192 


108 Icd; Oag, 602; AIR 1923 Lab, 556, 
~ (2) 15 nc-Uäa 866; 4P Wigla! St oS, 
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Then somê- attempt was tiade to urge 
„that under the Customary Lar of this 
Province, the father could not sel the pro- 
perty and a suit by his sons to səb aside 
the sale for want of consideretion and 
necessily would lie. The sale im che pre~ 
sent case, however, is not by the father of 
‘the appellanis, that is to say the irsolvent, 
but by the Receiver under the or less of the 
court. 

This appeal, therefore, fails ani 1 would 
dismiss it with costs. C 

Abdul Rashid, J.—I agree. 

AN. Appeal desr-issed. ` 


ALLAHABAD HIGH COURT 
Criminal Appeal No. 44 of B3 
August 18, 1933 
YOUNG anD Kine, JJ. 
ASMATULLAH AND OTAERS— CUSED 
—ÀAPPELLANTS 
. versus 
EMPEROR -— Opro3ive PARTE 

Penal Code (Act V of 1860), ss. 99, 149 &5—Com- 
plainant's party in large numbers, aggre-sc~s—Right 
of private defence—Criminal trial—Prosecution 
false and concocted in material particulars—Duty ‘of 

trial Court. i 
The complainant's party trespassed ci zhe lands 
of the accused’ in smali-numbers and vee driven 
‘away. Then they returned to. the land of ths accused 
-in Jarger.numbers, to enforce „their supoo ed right 
of cutting grase, and were again driven -w2y by the 
. party of the accused, fand [a number of nen of the 
complainant's party sufferéd-injuries: É 
- Held, that the - accused “were-acting ir exercise of 
their right. of , private defénce-of prope tr and that 
in view of the fact that the complainant's pacty came 
in large numbers as the aggressors andorly one of 
them suffered’grievous hurt and a number 3f others 
suffered only simple hurts, the.accusec : -ould not 
be.said.to have succeeded in their right o£ private de- 
fence. be moe 
Per Young, J.—The plain duty of the ccurt when 
: it-finds the prosecution “case false and munafactured 
-in material and vital particulars, and. sapzorted:by 
perjured. evidence, is to throw the wh-le .case out 
without delay. The practice of labcicusly and 
` anxiously searching With a microscope fo-s=me truth 
which might be buried in the evidence, is wrong; a 
waste of valuable time and a danger to the-ptblicas it 
, must frequently result in innocent persone b=ing con- 
victed. ; g 
Per King, J.—Any genêral observations p-rporting 
‘to fetter the discretion of trial` Courts ic tae matter 
- of believing or disbelieving witnesses, should be 
viewed wilh profound distrust, If a ‘vitness has 
‘told a lie on one point, but the court ze~ertheless 
“eonBeientiously believes the “witness to sespeaking 
the truth on another point, itis uselesc t tell the 


court thatthe witnesa ehould be dishelieved on every 
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point. Belief of this sort doas hot, or at least should 
not, yield to the dictates of authority. The trial 
Judge must decide each case on its merits and itis 
impossible to lay down any general rules for his 
guidance in believing or disbelieving testimony. ‘he 
ascertainment of the truthis the primary duty im- 
posed upon crimiaal courty.- Acourt is not absolved 
from attempting to perform that duty merely because 
(as usually happens in~ riot cases) neither side puts 
forward the plain unvarviched truth, but only adis- 
torted or exaggerated version: 

Criminal Appeal from an order of the 
SessionsJudge, Bijnor, dated December 
31, 1932. 

Mr. Vishwa Mitra, for the Appellants. 

Mr. K. O. Carleton, for the Complainans. 

The Government Pleader, for the Crown. 

Young, J.—Asmatullah, Majid, Ashghar, 
Karan Khan, Mamtaz, Kallu and Wahid 
were charged before the Sessions J udge of 
Bijnor under ss. 395, 325 and 149 of the 
Indian Penal Code. The learned Sessions 
Judge acquitted no less than 22 
perscns but convicted seven under 
s. 3825 read with 149. He sentenc- 


-ed ‘the seven accused found guilty to 


five weeks’ rigorous imprisonment each. 
These seven accused appeal to this court and 
we have before ustwo applications for re- 
vision by the party ofthe complainants; one 
is against the setting aside of the order of 
acquittal of the 22 persons and the other is 
for the enhancement of the sentence of the 
seven persons found guilty. J may say that 


-as regards these applications in revision 


Counsel for the applicants has very properly 
refused to press them and they are dismiss- 
ed. . 
On July 27, 1932, there was a riot 
inthe neighbourhood of village Mandaoli, 
"Phe First Information Report was made by 
one Karim Baksh Teli at the nearest thana 
which was about 6 miles from the place of 
occurrence, That First Information Report 
is of vitalimpcrtance ‘in this case. Karim 
Baksh relates that another Karim Baksh,- 
a Jhojha of Mandaoli, had taken a lease 
of certain jungle land; that the neighbour- 
ing villagersused to graze their cattle-on 
this jungle land: that Karim Baksh not 
unnaturally wished to collect fees'for the 
grazing of their catile; that the villagers 
strongly objected to this; with the result 
that on July 24, 1932 the thekedar and some 
of his adherents drove 106 cattle from the 
jungle to a cattle pound; that on July 27, -ab 
a time about four gharis before sunset,- four 
of the complainants’: party were engaged 
in cutting giass in a sugar cane field; that 
a small party of the accused moved by 
ill-feeling against the complainants’ party 
because of the cattle, atfacked these four 


1933 
persons and drove tbem` away. That there- 
‘after these four persons collected others. and 
-returned; thata large party of the accused, 
numbering 100 to 150 persons, had then 
collected and had proceeded to chase the cam- 
plainants’ party to village Mandaoli, and 
there in alane had thorougaly beaten them. 


This was the whole case as presented by the. 


First Information Report. Itis to be noted 
that it was made some six hours after the 
occurrence took place. The complainant 
had ample time to consult his friends in the 
village and obtain information. The case 
as produced however, by the prosecution 
both in the Magistrate's Court and in the 
Sessions Court was very different. In the 
first place, the locus in guo was changed. No 
longer does the sugar field figure in the 


story. The-place where the riot commenced . 


was now a nim tree near Mandaoli. This 
change the Judge finds was made because 
the defence story, as set up in a statement 
made by one of the accused in the first 
Court, was in agreement with the First 
Information Report, namely that the beating 
had commenced in the sugar field belonging 
to the accused. This fact would justify. 
a defence that the accused were within 
their rights in beating trespassers upcn 
their land. Therefore the scene of the 
occurrence was changed by the prosecution. 
Secondly, the time was altered. In tke 
First Information Report the time was 
clear, ‘namely four gharis before sunset. 
In both the lower Courts the time was chang- 
ed. to after sunset. It is clear that this 
change contradicts vitally the First Informa- 
tion. Report, No one goes to cut grasein 
afield after sunset. The alteration in the 
time was necessary fora very good reason; 
various material changes were made inthe 
prosecution case. For instance, there was 
a charge made-of dacoity. A number of 
the prosectition witnesses also gave evidence 
that several mosques in the village had 
been desecrated. “Further, a large party 
. of Jats, -who were mentioned in the First 
Information Report, were charged in tke 
lower Courts. It is perfectly obvious that 
if the time as given in.the First Information 
Report wasadhéred to, namely-four gharis 
‘before sunset, and the informant had six 
hours to consider his report before he made 
it, there could be no answer to the objection 
that all these other charges were nct includ- 
ed in the First Information Report. If 
however the time was changed to after sun- 
set, the information might possibly have 
run to the Police Station to make his report 
without consulting other. people in the vil. 
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lage, and he might have repoited only what 


- he himself had seen. 


The learned Judge in an. extremely care- 
ful and able judgment as to the facts comes 
to the following conclusion. He says: 

“I am decice lly of the opinion that this alleged 
dacoity neverto-k place and that it is nothing else 
bat a fiction snl creation of thesubsequently de-. 
veloped imagination of the’ prosecution witnesses 
and their advisers." i 

As to the desecration of the mosques he 
finds that the desecration 
. “seems to be very improbable; the alleged riot 
was not a communal one and Muslims are supposed 
to have taken part ia iton the side of the accused and 
with their help such a thing could not have been 
allowed and taken place.” | : ks 

He finds that the time as given in his 
court was false. He findsthat the evidence 
asto the place where the riot took place was 


false. He finds that the Jats did not take 
partin the riot. He says thatthe theka-- 
dar = i < 


-“had a grudge against them for the non-payment 
ofthe ‘punchhi’ dues and after this alleged riot be- 
tween the Rangers and the Jhojhas, he weleomed this 
opportunity to implicate the Jats as well init to 
bring them to their knees for not peying their grazing 
charges.” à 4 i 

It is unn=tessary to go through the judg- 
ment in detail, All I need to say is that 
the facts, which are so minutely and clearly. 
stated, make it clear beyond doubt that the 
learned Judge was correct in his findings. ` 

The resul was that out ofthe 29 accused 
it has been proved to demonstration ‘that 
13 Jats were falsely implicatéd;. one Nat 
who, fortunately for himself, ‘was a ‘history. - 
sheeter and under the surveillance of the 

Police, was: falsely implicated. The Police 
themselves: gave evidence that ‘this Nat, 
at the time of the occurrence had been noted 


“as having left his village; had been noted as 


having arrived ata village some 16 miles 
distant, and was noted as having been in, 
this distant village the whole time of the 
yiot. In the case of one of the Jats the Judge 
finds that he was a member of the Local. 
District’ Boerd, that he had been properly- 
engaged in fighting an encroachment made 
upon the public highway by the buildings 
of the complainants; and that he had taken 
the necessary steps and had these - buildings 
demolished; that the reason he was implicated: 
was that the complainants thought that he 
was .a very undesirable member’ -of the 
District Board. No less than 14 of these 
accused heve therefore been falsely impli- 
cated in this case. The prosecution case 
has been proved to the hilt to have been false 
in two out of the three charges made against 
the accused. Further the false case was sups 
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ported’ entirely by deliberately menafactur- 
ed and perjured evidence. 

It appears then to be curious th.t in spite 
of these facts seven accused were found 
‘guilty. The leamed Sessions Judge 
. has found*théem guilty by the fdlowing 
process. One of them made & state- 
ihent in the Magistrate’s Court. That 
statement was that some of the :omplain- 
ants’ party had been engaged noeutting 
grass in the sugarcane field 3eonging 
to the accused. Some of the acce there- 
fore protested, and were met wita abuse, 
and thereupon they used their rght. to 
evict the trespassers. They beat the com- 
plainants’ party with sticks and chased 
them out of the field. Thereafter tae com- 
plainants” party collected 15 me and re- 
turned to the sugar cane field. TEs accused 
thereupon beat the complainans’ party 
-again and’ chased them awey. It is 
to be noted that this statement agrees with 
_ the First Information Report. Tovc of the 
~ other accused adhered to this statement 
and in it four other accused are mentioned. 
This statement therefore applic to the 
seven accused who have been fourd guilty. 
The learned Séssions Judge ss this 
statement as corroboration of the perjured 
evidence for the Crown. He thinks as there 
is corroboration that he can 
this perjured evidence’ and conviet these 
seven accused. The evidence ofthe Crown 
witnesses being perjured isin m7 opinion 
ofno value whatever. It amourts to no- 
thing. Nothing can neither be multiplied 
or corroborated. There is therefce no evi- 
Gence against the accused exe@pet their 
own statement which remains uzcontra- 
dicted. This statement does no: amount 
to an admission of any offence end there- 
| ee the accused are entitled to en acquit 
tal, j 


. How has this false case and per-u-ed evi- 
dence been produced? More thin a hint 
is.contained in the evidence of A. Abdul 
Ghaffurthe pesh imam of a mosqre in this 
village, He was asked in cross-exanination 
- how he-came to know of the Jas being 
-implicated in this riot. He sic as fol- 
lows: — 
‘Jis wagt hamare vakil ne hamko gawahurkasamjhaya 
tis waqt muj ko malum kua ki is mogadame t-e Jat bhi 
muljeman hai. Mukhtalif mowajat ke eat bhi is 
mogidama menmuljeman hai. Ham ko cur gawahan 
ko hamare vakil ne samjhaya the. V. k3 saheb ne 
hamko apne magan par Bijnor men scm_haya tha, 
Ham ko aur gawahanko vakil saheb ne apie magan 
par Bijnor men samjhaya tha”, + 


‘In plain English this meane hat this 
witnesa did not know of the Jat Jeingin 
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theriot until the Vakil Saheb had tutored 
him. : 

In India, in acise such as this, the prac- 
tice undoubtedly has been for the court 
laboriously and anxiously to search with a 
microscope for some truth which might be 
buried in ike evidence. In my opinion 
such procedure is wrong, a waste of valuable 
time, and a danger to the public. It must 
frequently result in innocent persons being 
convicted. A conviction in such a case 
must largely be the result of guess-work. 
The plain duty of the court when it finds 
the prosecution case false and manufactured 
in material and vital perticulars and sup- 
ported by perjured evidence, is to throw 
the whole case out without delay. 

This case is a notable example of the 


- danger of the practice of relying upon -false 


evidence even if “corroborated”, The result 
of this practice in this case was that seven 
persons were wrongly convicted. The same 
result must inevitably occur in other and 
more serious cases. The finalissue might 
not always be so happy for the accused. 
No one, however gifted, can, by any process, 
be certain of discovering beyond reasonable 
doubt, the truthina lying witness. “© It is 
unnecessary here to discuss the point 
further. It has been dealt with fully by me 
and Thom, J., in Sukhul v. Emperor (1) and 
by myself silting alone in Man Singh v. 
Emperor (2). a bas A 

I find that the view expressed in these 
cases as tothe value of perjured witnesses 
has been powerfully supported. Sir Oomer 
Petheram, Chief Justice of the Calcutta High 
Court in Jaspath v. Queen-Hmpress (3) said 
as follows:— E 
; “The jury found a verdict which showed that they 
disbelieved the evidence for the prosecution in certain 
parts as to which they- thoughtthe witnesses were 
committing perjury, and they say that story is un- 
true, but they accepted that evidence in other parts, 
and convicted one of ‘the prisoner upon it, Ths 
charge of the Judge shows that that was unsafe, 
and, speaking for myself, I quite agree with him. I 
think it absolutely unsafe to take the story ofcertain 
witnesses which is shown to be perjured as to a 
portion and to accept their statements and act upon it’, 

In Ismperor v. Satyendra Kumar Dutt 
Chowdhury (4), Mr. Justice Walmsley 
remarked:— 

“The fact remains however that the witness was 


(1) 144 Ind, Cas. 207; (19°3) AL J 590; AL R-1933 
All 34i; Ind Rul, (1933) All 399; 34 Cr. LJ” 689; 
LRM A 122 Or; (1933) Cr Cas 480; 55 A 379. 

(2) 144 Ind Cas. 28%; (1933) A L J 581; AIR 1933 
All. 401; Ind. Rul (1°33) All. 426: L R 14 A 102 Cry 
34 Cr. L J 165; (1933) Cr. Cas. 684. 

(3: 14 0161. ° i 

(4) 71 Ind. Oas. 657; 37 O L J 173; 24 Cr. L J 193; A 
IR 1923 Cal 463. : . : E 
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cross-examined by the prosecution and ths questi m 
ia whether tke whole of his evidence must be rejected, 
ar the ciurt cm believe it in part aad disbelieve it 
in part. In tha casa of Faulkner v Brine (5), Da- 
fendint's U unsel asked for permission to question 
his own witness as to ths statemeats which he had 
mide to dafendant’s athornsy because it was much 
more favourable tu the defendaut than the version 
given iu gourt ani Lord Campbell, O. J.; in allowing 
the question to ba put saji: 
that ib must be dons to discredit the witness Elto- 
gether, and not merely to get rid of part of his 
testimony lf that which is suggested shall be e'i- 
cited it will show that hə is not trustworthy at all, 
The result is that Padma Loohan'g evidence mus: be 
excluded altogether.” f 

It is to be noted’ in the above case 
that Lord Campbell, one of the greatest of 
the Lord Chief Jus:ices of England, made 
itclearthat when a witness is discredited 
he is discredited in toto and not in pari. I 
do not think it would ever be suggested in 
England that perjured evidence could, 
under any circumstances, be relied upon at 
all. x 
There is one further fact to be noted. The 
learned Judge says as follows: — 

“Thus evidently these Jhojhas of Mandaoli instead 
of going to court and getting their title established 
to that land had taken the law in their own hands 
and taken the initiative whica had lad to this riot. 
Thia action of theirs certainly minimises the gravity 
of the offence which the aforesaid accused have com- 
mitted,” i 

This finding instead of being the. basis 
of a conviction ought to have resulted in 
the acquiltal of the accused. The learned 
Judge does not find anywhere that the 
accused had exceeded their right of private 
defence. . i - 

The iesult is that the appeal succeeds, 
the conviction of all the seven accused is 
set aside anl they must beset at liberty 
forthwith. Their bail bonds are can- 
celled. i | ac 

King, J.—I’ agree that the appeal should 
be allowed. The learned Sessions Judge 
has written a well-reasoned and admirable 
judgment and I fully: accept his findings 
of fact. On his own findings however I 
think that no offence has been clearly es- 
tablished. He found that tha complainant’s 
party took the initiative and were the ag- 
gressors. In the first place, the complain- 
aot’s party trespassed on the lands of the 
accused in small numbers and were driven 
away. Then they returned to the land of 
the accused in larger numbers to enforce 
their supposed right of cutting grass, and 
were again driven away by the party of 
the accused, and a number of the complain- 
ant's party suffered injuries. Onthis find- 
ing it is clear that the accused were acting 


(5) (1853) 1 F & F 254 
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in exercise of their right ot private defensa 
of property. The only justification for their 
Gonviztion would have been a finding that 
they had sxceeded their right: of private 
defence. Unfortunately, the learned Ses- 
sions Judge has nob discussed this aspect 


of the cass, namely, «whether they exceeded : 


their right of private defence. Considering 
thit the complain it’s party cams in larga 


numbers as:the aggressors, and only one-of, 


them suffered grievous hurt anda number 
of others suffered only simple hurts, [am 
not prepared to hold that the accused ex- 
ceeded their right of private defence. In 
my opinion, therefore the -accused ara en- 
titled to aa acquittal. . 

It is perfectly clear that a lob of false 
evidence Las bean given in this case, as the 
learned Sassions Judge and’ my learned 
brother have pointed out. Certain incidents 
were alleg2d such as the looting of property, 
and desecration of the mosque, which were 
false and were only added in order to ag- 
gravate tas charges against the accused. 
It is also perfectly clear that a large number 
of persons were falsely implicated as having 
taken pars in the occurrence.. Lam not 
prepared Lowever to associaté myself with 
certain gensral observations made by my 
learned brother which seem intended for 
the guidance of trial Couris in cases of this 
sort. 
general ocservations purporting to fetter 
the discretion of trial Courts in the matter 


of believing or disbelieving witnéss- 
es. If a witness has told a lie 
on one point, but the court never- 


theless conrsciéntiously believes the witness 
to be spsaxing ths trath on another point, 
it is usele= totell the court that,*according 
toa genersl observation made by a learned 
Judge (wish reference to a totally different 
state of zacts), the witnes3 should be dis- 
believed mi every point. Baliefof this sort 
does not, œ at least should not yield to the 
dictates ci authority. The trial.Judge 
must decils each case on its merits and I 
think it is impossible to lay dowa any 
general ruies for his guidance in believing 
or disbelieding testimony. 

‘Moreover I consider the ascertainm2nt 
ofthe tratato bethe primary duy impose i 
upon Criminal Courts. A cursis no; ab- 
solved from attempting to perform thas duty 
merely because (as usually happens in 
riot cases: neither side puts forward the 
plain unvarnished truth, but only adis- 
torted or exaggerated version. I think the 
trial Court adopted 4 perfectly. correct 
method, 2nd this case furnishes a good 


I view with profound distrust any’ 
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example of a-difficult duty “well pecformed. 

I concur in allowing the appeal and in 
rejecting the revisional applications. 

By the Court.—The appeal ic allowed 
and the convictions and sentences eet aside. 
If- the appellants are in jail they shall be 
released at once; if on bailtheir ba-l bonds 
are cancelled. The revisional apElications 
are rejected. 

N. Appeal Slowed, 


OUDH CHIEF COURT 
Criminal Revision Application No. 82 
| of 1933 

November 3, 1933 
Raza, J. 
SURAJPAL AND aNoTHER—ACsU D 
APPLICANTS 
; versus 
KAMTA—ComplaINANT— OPPOSITA PARTY 
Criminal Procedure Code (Act V of 189&, s 106— 


"Penal|Code (Act XLV of 1860), s 828—Accusd conrict- 


ed of causing hurt~— Whether can be order d to find 
security under s. 100. 

“An accused convicted of causing hurt ucders 323, 
Penal Code, can be ordered to-finc security 
under s. 106, Oriminal Procadure Code, The words 
“assault ‘or other offences involving a bre-ch of the 
peace” clearly include the offence of casing hurt 
under s, 323, Penal Code and so an ac-used con- 
victed under that section can be ordered to find 


security to keep the peace under s. 106, Criminal 


Procedure Code, 


Emperor v. Ramanu; (1) followed, Naz sruddin v. 
Emperor (2), referred to. 


Or. R. A. for revision of ths order 
of .the District Magistrate, Par abgarh, 
dated May 23, 1933. : 

Mr. A. N. Mulla;for Mr. Ali Zcheer, for 
the Applicants, - 
| Order. - This is an applicacion in 
criminal revision under s. 435-43 of the 


Griminel Procedure Code. 


I have heard the applicants’ learned 


. Counsel.. In my opinion there is no sub- 


stancein this revision. 
said in support. of . 
merits. : 
Thelearned District Magistrate has on 
appeal passed an order under s. 106, :Cri- 
minal Procedure.Code. Jt is contended 
that that order is illegal and shculd not 
have been passed by the learned District 
Magistrate. This contention is aot well 
founded and must be overrtled. As 
pointed ont bya Bench of this <ourt in 
Emperor v. Ramanuj (I) an accused con- 
victed of causing hurt under s. 323, Indian 
Penal Code, can be orderedsto find security 
under s. 106, Criminal Frocedure 
(1) 3 O WN3IL Sup. 


.. Nothing can be 
this revisioc on the 
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Code. The words! “assault or other 
offencesinvolving a breach of the peace” 
clearly include the offence of causing hurt. 
under s. 323, Indian Penal Code andso an 
accused convicted under that section can 
be ordered to find security to keep thé 
peace under s. 106, Criminal Procedure 
Code. : 

Iwas a party to this. decision. I may 
also refer to a very recent decision of a 
Bench of the Allahabad High Court in the 
case of Naziruddin-v. Emperor (2). It was - 
held in that case also that a person convict- 
ed of an offence under s; 323, Indian Penal . 
“ode can be ordered to find security to keep 
the peace under s. 106, Criminal Procedure 
Code. i 

The legality of the order. passed by: the 
learned District Magistrate cannot, there- 
fore, be questioned in this case in which ihe 
applicants have been convicted under 
s. 323, ofthe Indian Penal Code and s. 24 
of Cattle Trespass Act. : 

Hence I dismiss ihe application. 

N. Application dismissed. 

12) 144 Ind. Cas. 954; 19331 AT, J 13845; 3 Gr. L 


1 88; &R,A 21; AI R1933 A 609; (1933) Or. Cas, 
681. 


; PATNA HIGH COURT i 
Civil Revision Application No. 267 of 1929 
November 28, 1932 
AGARWALA, J. 
RAMESHWAR BHAGAT AND oTHERS— 

PETITIONERS 


versus ji 
HARI PRASAD BHAGAT AND ANOTHER— 
OpposiTE PARTIES. ° 

Civil Procedure Code (Act V of 1908), O.XXI,r 90 
—“ Person interested in the sale", whether includes a 
person having any interest whatsoever, pecuniary or 
proprietary, in the sale. 

The words ‘the person interested in the salé' in 
O. XXI, r 90, Civil Procedure Code, includea person 
having any interest whatsoever pecuniary .or pro- 
prietary in the sale. Dhirendra Nath Ray v. Kamini 
Kumar Pai (1), Ravinundan Prasad v. Jagarnath 
Sahu (2), Lakhan Chowdhury v. Bacha Lal Singh (3), 
Abdul Aziz v. Tafejaddin (4), Adanamoli Chetti v. 
Chinnaswami Reddi (5) and Badiar Rahman v. 
Sarade Kanta Datta (6), relied on. < 

Wherea personobtains a decree against thejudg- . 
ment debtor, he obtains an interest which is affected 
by the sale of any of the asseta of the judgment- 
debtor against which the decree-holder could proceed 
in execution of his decree and if one of those assets 
is the subject-matter of a sale at the instance of 
another judgment-creditor the decree-holder is a 
person affected hy the sale inso much that the 
chances of his being able to realize the amount of his 
decree are lessened by thesale held in execution of 


the later decree, ° 
C. R. A. from anorder of the Ad- 


1933 


ana Sub-Judge Bhagalpur, dated March 
, 1931. - 

Mr. K.N. Lal, for the Petitioners. 

Messrs. S. M. Mu lick, Bindeshwari Prasad’ 
and R. N. Jha, for the Opposite Parties. 
_dJudgment.—The petitioners instituted 
a money suit in September, 1929 and attach- 
ed the prcperty of the defendants before 
judgment. In November, 1980, the suit was 
compromised, the judgment-debtors admit- 
ting liability for Rs.4,000 and agreeing to 
pay off this amount by instalments, the 
Yast of which was payable in 1937. The op- 
posite party sued the same judgment-debtors 
and obtained’ a.money decree against them. 
In execution of that decree the opposite 


party sold the property which had been at. 


tached before judgment by the petitioners. 
The petitioners, then made an application 
under 0; XXI, x. 90, Civil Procedure 
Code, to.set aside the sale held in execution 
of the opposite party’s decree, alleging col- 
lusion and under-valuation. The opposite 
party raised a preliminary objection that 
the petitioners were not a party interested 
in the sale within the meaning of that rule. 
The preliminary objection’ was. upheld by 
the first. Court and was confirmed in appeal 
by the Subordinate Judge. 


In support of their application in revision 
the petitioner relied on Dhirendra Nath Roy 
v. Kamini Kumar, Pal (1), Ravinandan 
Prasad v. Jagarnath Sahu È) Lakkan Chow- 
dhury v. Bacha Lal Sinch (8), Abdul Aziz 
v. Tafajaddin (4) and Adanamoli Chetti v. 
Chinnaswami Reddi (5) in allof which cases 
the view was taken that since the amend- 
ment of the Code in 1908 the words “per- 
gong interested in the sale” include a person 
having any interest whatsoever pecuniary or 
proprietary in thesale. On_ behalf ‘ef the 
opposite party a decision of Chakravarti' d., 
in Badiar Rahman. v. Sarada Kanta Datta 
(6), was relied upon. That decision pur- 
ported to follow a previous Divisional Bench 
decision of the Calcutta High. Court in 
. Jogendra Nath v. Monmotha Nath (7), which 


(1) 84 Ind. Cas. 119; 
28 O W N 899. 
(2) 87 Ind. Cas. 278; A I R 1925 All. 459; 47 A 429; 
3 A LJ 233; LR6 ASI) Civ. * 
(3) 126 Ind. Oas. 295; A LR 1930 Pat. 451; ILPLT 
50); Ind. Rul. (1930) Pat. 599.2-- 
(4) 28 Ind. Cas 839; A I.R 1914 Cal. 521; iwc Wh 
fs : 


326. 
(3) 97 Ind. Oas. 574; A I R 1926 Mad: 959; (1926) M 
W N631; 241, W 406, j 
(6) 89 Ind. Oas. 688; A IR 1925 Oal. 1103; 42 O La 


(7, 18 Ind, Cas. 668; 16 OL J 568,170 WN 
50. 


A IR 1924 Cal “736; 510 £95; 
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in turn appears to be based on cases 
decided before the amendment of 1903 and 
which was a case in which the applicant 
under r. £0 had -attached property before 
judgment: but had not obtained judgment at 
the dateaf the application. In- the course 
of the decision in Jogendra Nath v. Mon- 
motha Nath (T) the learned Judge said: 

“The position of ths person who has obtained an 
attachment before judgment and has nat obtained a 
judgment is. that he hag a chance of obtaining a judg- 
ment for satisfaction where of he is entitléd to pro- 
ceed agaìnstthe property given to the court by, way of 
securitv. Hs has undoubtedly no present interest 
which is affected by the sale,’ oe 

With, that view I respectfully agree, but 
in the present case not only did the peti- 
tioners obiain an attachment before judg- 
ment, bui they subsequently obtained a 
decree, and for that reason this case is very 
different from the case reported in Jogendra- 
Nath v. Monmothd Nath (7). The petitioner 
by obtaining a decree against the judgment- 
debtors have to my mind obtained an interest 
which is affected by the sale of. any ofthe 
assets of the judgment-debtors against 
which the petitioners could. proceed ‘in 
execution of- their decree, and if one of those 
assets is the subject-matter ofa sale at the 
instance of another judgment-creditor, the 
petitioners are persons whose interésts are 
affected uy the sale in so much as the 
chancesof their being able to realize the 
amount of their decree are lessened. by the 
sale held in execution ‘of the later decree. 
In my opinioa the various cases which have 
been cited above in support ofthe petitioners’ 
case should be followed. The.result is that 
this application will be allowed with costs 
to the petitioners: hearing - fee one gold 
mohur. i . ` 

N. Application allowed. ` 





CALCUTTA HIGHCOU T 
Civil Appeal No: 2844 of 1930 
. January 10, 1933 ane 
.__ MUuKERII Jaio 
AMIRANNESSA BIBI AND OTHERS — 
DETENDANTS— APPELLANTS ~ `) 
-VETSUS CIOTA (pok 
HATEMALIKHAN AND OTHERS = 
PLAINTIFFS - RESPONDENTS. ` 
Muhammadan Law—Shrine—Females, if exclude; 
from holding religious office—Hrclusion, est wg 3 
proof as to—Grstom of election and formai sanction 
by zemindar—Signijicance of the custom— Election 
af rendered invalid by absence of sanction by zemin- 
dar. : £ 
A ïèligious office can be held by a woman under 
the Muhammadan Law, unless there are duties of a 
‘religious natura attached to the office which she can- 


990 


of estat.lishing that a weman is 
holding a particulsr office ja on those wo pleat 
exclusion. Shahar Banoo v. Aga ‘Mohamed 0}, 
Munna Varu v. Mir Makapolli {“) and Kassim 
Hassan v.-Hazra Begam (3), relied on, [p, 321, col. 


preclude] from 


2, ; 

Where there was a custom to the effect :-chat ina 
particular shrine, the appointment: was to t>- by an 
election among the Muhammadan residente of the 
locality and the candidate so elected was a>pointed 
and the appointment received sanction rom the 
gemindar : nt, i 

Held, that this custom only meant. that if any 
election was’ to ‘take place the ‘man’ elected was 
to be regarded as duly elected untilthe .emindar 
‘refused to give his sanction. Even though taere may 
mot. be -formal sanction. granted by the zemtdar, the 
‘appointment cannot te said to berencered in- 
Civ. App. from the appellate Beree of 
` .Third CourtSub-Judge, Mymensingt, dated 

“July 751930... . : 

‘Messrs. . Rajendra Chandra Guia and 
‘Hemendra Narain, Bhattacharjee, forthe Ap- 
-pellants. © 6 ot ae 
_ Mr. Bama. Prasanna Sen Gupta, for the 
‘Respondents, 1 r155 IG 
. dudgment.— This-appeal has arsen out 
:ofa suit which.was instituted by the plaint- 
-iff for declaration of his title as khadem 
‘in respect of certain properties dedicated 
tóa ‘shrine and for recovery of. possession 
-thereof. Shortly. put the plaintizs' case 
-was that on the. death of the last khadem 
who had died childless he was in accordance 
:with a usage which appertained to’ this 
` shrine, ` elected as the next khazem by 
‘the villagers, with:the sanction oft- the 
‘gemindar of the place, who fer ize sake 


.of brevity will be called the Delduaz zemin- _ 


.dar. ‘His case was that. the deendants 
-had dispossessed him from the sit land, 
Amongst the defendants there ware two, 
namely, defendants. Nos. 3 anc 6, the 
daughters of the last khadem who contested 
the plaintiff's claim. -Their case mainly 
was that since their father's death they 
had been acting as khadem throuzh their 
husbands and that. khademship was here- 
ditaryin their family. They. further chal- 
Jenged the validity of the title which the 
plaintiff ‘set up, alleging that the plaintiff, 
even ifshéhad been appointed as kaden by 
the Delduar zamindar had no autaority Ao 
act as such. - a 

The trial Court dismissed thesuit. The 
‘Subordinate Judge has reversed hat deci- 
. sion. Defendan’s Nos. 3, 6 and 7 aave then 

‘preferred the present appeal. _Th-ee points 
- ‘have been urged in support of the appeal. 
The first point taken relates to the findings 
of the Subordinate Judge on the question 
of the usage whi-h the plaintiff et up. It 
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issaid that the findings of the learned 
Judge on this question -are inconsistent, 
and that in any event, they are not suf- 
cient for the purpose’ of holding that’ the. 
plaintiff has proved his title to the khadem-, - 
ship. The learned Judgé appears to | 
have referred tọ certain texts andto have 
laid down as the proposition to be applied 
to the case that the . appointment: of sajjad- ` 
danashin of any darga must to a large 
extent be regulated by the practice follow- 
ed in that particular darja. With’ this 
proposition in mind the learned Judge 
proceeded’ to consider whether it has been’ 
proved that a usage of the nature set up 
on behalf of the plaintiff had been estab- 
lished or not. He found that there was 
evidence of only one single instance when. 
a practiceof the nature alleged on behalf 
the plaintiff namely an ‘election’ by the 
villagers and then confirmation, of.the 
election by the zamindar of Delduar was 
proved. Thatincident was in connection 
with ‘the appointment of one Shah’ Mahmud 
tothe office of. khadem, in respect of . this 
very shrine. The. learned Judge agreed 
with the Munsif holding that it was proved 
that Shah Mahmud gotthé khademship in 
this way. He then proceeded’ to makea re- 
mark which rurs in these words: `` ~ N 
- “This one instance however cannot establish a 
practice or useage. 1 agree with the learned Munsif 
sn far but it might'have been the correct procedure 
and Iwill now examine this point, The “practice 
‘may how be diffiult to prove but, it might 
Javes been otherwise when Shah Mahmud came to 
the post " 

This remark of the learned Judge -has 
been relied upon by the learned Advocate, 
who has appeared on behalf of the appellants, 
as suggesting that the learned Judge came- 
tothe conclusion that the usage set up on 
behalf of the plaintiff has not been proved. 
Tam not able to agree in this contention, 
Allthat the learned Judge says ‘in the 
passage quoted above is the fact that there 
was one single instance proved and that 
single instance by itself would’ not be 
sufficient to provea usage. But then he 
expressly said that ib may be that itis not 
possible for the plaintiff fo prove -at this 
distance of time a usage which he set up 
and it may yet also be that that is the 
correct practice to followin the case of 
a vacancy occurring by the death of the 
khadem without leaving any child. In point 
of fact also the learned Judge proceeded 
to consider the other facts and circum- 
stances of the case and: eventually he 
found that the election of Shah Mahmud 
in this way was recognized and assented 


yo 


~. 1983- ai 
- -to -by the villagers and from that fact he 
-~ game to the conclusionthat that was really 
‘. the..practice which obtained in this parti- 
< Gular shrine, f 
- consistency in the conclusion which the learn- 
-| ed Judge hasrecorded and that eventually 

` the learned Judge has come to the conclu- 


In my opinion there is no in- 


sion upon all the facts and circumstances 
of the case that although there was no 
direct evidence sufficient for the purpose 
of holding: that the usage referred to cm 
behalf of the plaintiff was established yat 
the practice that obtained at the time 2f 
the election of Shah Mahmud was a practize 
which really appertained to. this shrine and 
that if the plaintiff was appointed under 
a similar practice the plaintifi’s appoint- 
ment also must be held to begood. The 


first point taken. in my opinion camnot 


succeed, 


The next contention urged is that even 


„ accepting that the usage which the plaintiff 


-set up was established, still, so far as the 
-plaintiff's election 


is concerned, that did 
not confer on him any good title because in 
this particular case the zemindar of Delduar 
who was the mutawali in respect of wckf 
estate had not given his sanction, which 
was necessary for the purpose of this ap- 
pointment. : E 
-~ Now to deal with this contention it is 
necessary. to find out what exactly is zhe 
usage or practice that hes been set up. 
It. is this: the appointment is to be made 
by an-election amongst the Muhammadan 


` yesidents of the locality; that confers the 


appointment upon the candidate and the 
appointment receives sanction from the 
zemindar. The only way ‘in which this 
usage can be regarded as a reasonable one 
is that if any election is to take place 
the man who is elected is to be regarded 
as ‘duly elected until the zemindar refus- 
es to give his sanction, There is nothing 
to show what would happen if the ze- 
mindar refuses to give his sanction, and 
ifin that event the election is to fall through, 
there-would beno point in having an elec- 
tion at all.. The interpretation I have just 
given to the usage secms to me therefore 
to be the only interpretation which will 
put the usage on areasonable basis. The 
fact that the plaintiff was duly e’ected by 
the Mubammedan residents of the locality 
is a. fact which has been proved. The-fact 
that the zevindur or the mutawali has 


_not up to thistime refused to accept him 


as -khadem is a fact also which cannot be 
dénied. In these circumstances even though 
there has been no formal sanction grant- 
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ed by the mutawali or the zemindar to 
the appointment of the plaintiff, that can- 
not, in my Opinion, be said to have.made 
the appointment invalid. What has kap- 
pened in this case is that there is _ncex- 
press sanction by the zemindar but in 
point of fact the Receiver in charge of the 
estate made certain orders which weie treat- 
ed as the Sanction requisite for the pur- 
pose. I am of opinion therefore that the 
mere fact that it was the Receiver who 
confirmed the appointment and the ze- 
mindar did not teke any part in this 
matter would not stand in the way of the 
claim which the plaintiff put forward. 
. The third ground that has been urged 
raises a question oz considerable impor- 
tance. It has been argued on behalf. of 
the appellants that the learned Judge has 
regarded the question as to whether de- 
fendants Nos. 3 and 6, the two daughters 
of Musa Sheikh, are in possession o2 the 
estate as khadems as a pure question of 
law and has expressed the view, which 
is supporiad by certain text-books, that 
no females can be appointed to that office, 
The learned Judge really seems to have 
done so and in that respect it seems to 
me that he was not right. -The question 
whether the said defendants could elaim 
to have inherited the office from their fath- 
er isa question which is to be determin- 
ed not merely as a question of law but 
also with reference to the particular facts 
of the present case The Muhammadan 
law as I understand it does not neces- 
sarily exclude a female from the ofice of 
a khadem. But it must depend upon the 
nature of the office and the rights and 
duties appertaining to it as to- whether 
the female can be validly appointed to. it. 
As has been pointed out in numerous au- 
thoritative decisions : 
“A religious officecan be held by a womar under 
the Muhammadan Law, unless there are dutiés of a 
religious nature, attached to the office, which she 
cannot perform in person or by Depaty, and the 
burden of establishing that a woman is preclided 


from holding a particular office 18 on those who 
plead excision.” . 


This proposition has been laid down in 
several decisions amongst which reference 
may be made to the cases of Shahar 
Banoo v. Aga Muhammad (1): Munna Varu 
v. Mir Mahapalli (2). and Kassim Hcssan v. 
Hazara Begum (3). Having regard to the 

() 8t 118; BEL A 4624 AL 2050 OLS 13s: 
11 Ò WE 297;9 Bom. L R8317 MLJ IMUT 
49; 1L B R6ö(P O). ; 5 

(2)51 lad. Was. 469; AIR 1919 Mad, 202; 414 


1083, 7 
RG 60 Ind, Cas. 165; 41R 1990 Cal 890; 82017 
Es 
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- pleadings of the contesting defendants in 
their written statement it was necessary 
for the learned Judge, before giving the 
plaintiff a decree in the present suit to 
have held an investigation into the ques- 
tion as to whether the allegation which 
the said defendants made as to their being 
in possession of the properties by virtue 
of their office as khadem was a true al- 


legation or not and also as io whether’ 


they could hold snch possession as against 
the plaintiff on the strength of that office 
having obtained that office duly and in 
accordance with law. The learned Judge 
has not gone rinto the facts but has only 
disposed of. the question as a pure ques- 
tion of law. In this the learned Judge 
was not right. It is obvious also- from 
these authorities that it was the duty of 
the plaintiff to prove the circumstances 
which would be necessary for the purpose 
of holding that thesaid defendants by rea- 
son of the fact that they are females are 
to be excluded from khademship. Ido not 
find that there is any such evidence on the 
record nor is there any finding cf any of 
the courts below on this point and it 
seems to me therefore that there has been 
no proper investigation of this question. 
But I must concede that having regard to 
the fact that no distinct issue was fram- 


ed with regard to this question and that, | 


on the other: hand, as appears from the 
judgment of the Muneif, it was not dis- 
puted* by the parties before him that fe- 
males cannot under the Muhammadan Law 
discharge the functions of khadem there is 


no justification foriaying the blame on the’ 


plaintiff in this respect. At the same 
time it is a question which, in my opinion, 
certainly- requires investigation.in order 
to do: justice between the parties. | 

The proper order to make in this case, 
in my judgment is to ailow the appeal 
and.to set aside the decision complained 
of and to direct the case to be sent back 
to the Court of the Subordinate Judge in 
order that the plaintiff as well as the 
defendants may be given an opportunity to 
adduce evidence with regard to this par- 
ticular point and on that being done the 
case should be decided in accordance with 
law and bearing in mind that with refe- 
rence to the question of exclusion the 
onus is on the plaintiff. Having regard 
to what I have said as regards the omis- 
sion on the part of the defendanis D raise 
a clear issue on this qnestion and the 
fact that they proceeded in the trial Court 
on the footing that females cannot as a 
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matter of law discharge the functions of 
khadem, I think the - order that I now 
propose to make should be made condi- 
tional on the appellants paying to the 
respondents, within three month: from to- 
day, the cosis of this court and also the 
costs in the Court of Appeal below. If -` 
this condition is complied with, the appeal 
wil be allowed, and the judgment cf the 
Subordinate Judge beng sət aside, the 
case will be sent back tothe Court ofthe 
Subordinate-Judge so that it may be-dealt 
with in the light of the observations:mnade 
above. If on the other hand this. condi- 
tion 1s not complied with, the appeal will 
stand dismissed with costs, 
N. Order accordingly. 


RANGOON HIGH COURT. 
Second Civil Appeal No 173 of 1932 
January 16, 1933 

BAGULEY, J. 
MAUNG THIN MAUNG AND OTRERS— 
APPELLANTS 
h Versus 
MA SAW SHIN AND. OTHERS— 
RESPONDENTS 

Minor—Burmese Buddhist—De facto guardian— 
Power to bind ward's estaie—Contraect Act. (IX of 
1872), 8. 63—Seope of —Whether validates mortgaye- 
of ward's properties by guardian. s é 

Burmese Buddhist Law does not recognise guardians 
of the property of minors. In the case of a minor 
unless a guardian is appointed by the court and 
gets permission from that court to disposa of the 
properly of its ward hecanno: part with or in: any 
way encumber the property of that ward, 
Bon Kwi v. 8. K. R 8., K, R Firm (1), dis- 
tiaguiahed. Ma Si v, Hoke Hu 2) Mata Din v. 
Ahmad Ali (3), and Imambanti v. Mutsaddi (4), 
referred to. 

Section 68, Contract Act, refers toa person who 
supplies a minor with necessaries suited to his 
condition in life; s. 68 does not show that a guardian 
can execute a valid mortgage of tho ward's proper- 
ties. 

8.0. A. against the decree of the District 
Judge, Pyapon, dated June 21, 1932. 

Mr. J. B. Sanyal, for the Appellants. 

Mr. S. C. Mookerjee, for the Respond- 
ents. . ae 
Judgment.—The plaintiffs, who are 
appellants in this court, filed a suit against 
the six respondents claiming a mortgage 
over cerlaiu property. This property be- 
longed to defendants Nos. 2 to 6 inclusive. 
They were met by tha defencé that 
defendants Nos. 2 to 6 were-all minors at 
the time the mortgage was entered into. 
The mortgage, it may be megtioned, was 
signed only by the first three defendants. 


1933 . 


An application was made to amend the 
plaint in which the plea was taken tha; 
the mortgage was executed. for the benefi; 
of the defendants and. for the sake o? 
necessities, but the application to amenc 
the plaint was rejected and an appea_ 
against this refusal to allow amendmen; 
was also rejected. The casein consequence 
went to trial on the original plaint with 
the result that the plaintiffs got a moner 
decree for Rs. 1,000 against Ma Saw Shin 
only.. An appeal was filed to the Districs 
Court on three grounds, namely, that ths 
trial Court erred in disallowing the amend 
ment of the plaint, that it erred in mo; 
allowing the appellants to adduce ev> 
dence of how the full amount of Rs. 3,50) 
claimed was arrived at and that the trial 
Court erred in not holding that respond- 
ents Nos. 2 and 3- were majors at ths 
time they executed the mortgage. Tha 
District Court held that the question 4 
allowing amendment of the plaint having 
already. been taken up once in appeal :t 
could not be taken up again, and wita 
regard to the question whether defendants- 
respondents Nos. 2 and 3 were minors et 
the time of the execution of the mortgage 
deed, it agreed with the trial Court and 
found definitely as a fact that thes 
defendants were minors at the time of ths 
execution. 

The present appeal has been filed ca 
many grounds, but only two have been argv- 
ed. In the first place it was strongly contend- 


ed that amendment of the plaint shouki: 


have been allowed end in the second place, 
it- «was contended that defendan-s 


Nos..2 and 3 by misrepresentation had” 


induced the appellants to believe that 
they were majors at the time they executed 
the mortgage deed and, therefore, they or 
their interest in the estate should be heki 
to be bound by the mortgage deed. Tke 
second point was never raised in either 
of the lower Courts. 
which certainly should have been raised, 
and it cannot be raised in:second appeal. 
In any event, as the District Judge hes 
agreed definitely with the trial Court thet 
the evidence of the witnesses who 
that Tin U and Ma E Kyi told tke 
plaintiffs. that they were of age is entirely 
unreliable, there is. in consequence ro 
evidence worthy of consideration of any 
such misrepresentation. The main argu- 
- ment adduced, however, was that ike 
` plaintiffs. should .have been allowed to 
amend their ‚plaint in order that they 
might get a decree binding the interests 
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of the minors in the property purporting 

to have basen morigaged. It seems to 
methat to allow such amendment would be 
quite uselees because even on the facts: 
alleged the interests of the minors would not 
have been bound. The only person cap- 
able of executing the deed, who executed 
this mortgage, was Ma Saw Shin. She is. 
the motherand defacto guardian of the . 


‘minors, but no case has been brought to my 


notice whichis authority for holding that 
the de fario guardian of a Burmese- 
Buddhist is able to bind his ward’s estate, 
For the sppellants the only case quoted 
was Bon K viv. 8. K. R.S. K. R. Firm (1); 
but this case seems to me to be entirely’ 
irrelevant to the point now in issue. This 
was a case in which Chinese Buddhists. 
were concerned, In the argument and in 
the judgment nothing is said with regard 
to the powers ofa guardian to deal with 
interests of his minor ward. A reference 
to the case itself shows at p. 34 of the 
printed bov, inthe deposition of Ma Kyin 
Yon, the widow that when her husband died 
he left surviving him five children one of 
whom was Son Hock who died before the 
case got toshe Privy Council, and it was. 
his sons wio were the minors before the. 
Privy Coural. It will be seen, therefore, 
that this rcling in no way deals with the 
powers ofa guardian to deal with the prop- 
erty of his wards. It is rather striking 
{hat there ceems no direct authority wit 
regard to the powers of a guardian to 
bind his wards in any of the authorized 
rulings exæpt in cases in which the minor 
was either. Muhammadan ora Hindu. It 
may perhans be remarked in passing that 
it ıs not grite clear that Hindu or Muham- 
madan mirors are governed by any separate 
rule in thieprovince from the ordinary rule. 
The Burma Laws Act, s. 13, refers to 
special laws in cases in which the court has 
tc decide questions regarding succession, 
inheritance, marriage, caste or religious 
usage. Be that as it may, inthis case the 
general lay seems to apply.. In Trévelyan 
on Minors, Hdition 6, p. 167, there is a 
passage: Š 
“ “The law zpplicable to persons other than Hindus 


‘and Muhammadans does uot permit guardians oiber 


than thoss anpointed by the court or having power 
given to them by the instrument appoiating them 
to sell or charge the immovable property of their 
wards”, ` 
but it is unfortunate thatthe text-book 
writer se&xs t3 have found himself unable 
toquote acy case to support his dictum. 
(l) 121 Inc Oas 233; AIR 1930 P O 26; 57 1 A 
38; 8 R 172; Ind. Rul.(1930) P O41; 58M LJ 1:8; 
(1930) MW 149; 3U L W 576 (P O) 
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Tt has however, been followed >ya Bench 
of ‘the late Chief Court in Ma Si +. Hoke Hu 
(2) and there is a passage in the judgment 
of the Privy Council in Mata Dinv Ahmad 
Ati (3) which is also referred toir Imam- 
bandi v. Mutsaddi (4), anotker Privy 
Council ruling which seems to me to be to 
the point. This also dealt with s Muham- 
. madan minor, bab in terms this pessage is 
quite general. Itruns as follows = 

. “It ig difficult to see how the  sit-afion of an 
unauthorized guardian is bettered by < escribing 
him, as a‘de facto’ guardian. He may, by ha de facto 

uardianship, assume! important reepcasibilities 
in relation to the minor's propery, but he 
cannot thereby clothe himself with lega power to 
sell it.” 

Tn the present case Ma Saw SEn was in 
fact the guardian of the remainirg defend- 
ants. She was the natural guard an, but so 
far as I am aware she was in nc way the 
legal guardian. Buddhist Law does not 
seem to recognize guardians of th-  roperty 
of minors; at any rate, May Ocms’s and 
Lahiri's works do not contain tt word 
“guardian” in their index, and even if it 
did . I doubt that the prindples of 
Buddhistlaw would apply because-a: I have 
said before, s. 11, Burma-Laws Ast, does 
not appear to cover the question. which is 
now under consideration. The cdinary 
rule seems to me to apply and ttt is that 
unless a guardian is appointed by tae court 
and gets permission from that cca to dis- 
pose of the property of its ward t cannot 
partwith or in any way encunler the 
property of that ward. 
. An attempt was made to age thit 
s. 68, Contract Act, would goverr 12e case, 
put 8.68, Contract Act, refers tca- person 
who supplies a minor with neces=nes suit- 
edto his condition in life. This however, 
does not show that a guardian can =xecute 
avalid mortgage of the ward’s “proservies. 
Tt does notseem thatitcan be held a: peces- 
sary in the interesls of justice,eqaby and 
good conscience to hold that ths minor’s 
estate must be bound. The plaiat ifs had 
a perfectly good way of getting a valid 
mortgage over the minors’ propery They 
had only got to direct Ma Saw Shia ro apply 
tothe court to be made guardiar of the 
estate of the chiidren—quite = simp'e 


(2) 57 Ind, Cas 838; A I R1919 L B-1E 13 Bur, 
L T9. 

3 13 Ind Ces. (76, 34 A 213, 3) 2 2 49 16 
OW N 338; 11 M L T 145, (1912) M ¥ N 183; 9 
ALJ. 219; 15 O LJ 2:0; lı Bom. LR 192, 15 
OO 44; 73M LI 6(P.C) f 

4) 47 Ind. Cas. 513; A LR 1919 PO JE451A 
73: 45 C 878: 33M LJ 422: 36 A L f 20; 21 M 
LT 3°0; 28 0 LJ 409;23 0 W N 50; 5:PIV 276; 20 
Bom. L R 1022; (1819) M WN 91, 9L W 528 (P: GC.) 
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matter not entailing an expression ad 
valorem court-fee, and then they were’in a 
position to direct Ma Saw Shin to get the 
consent of the court to execute the mort- 
gage. People who choose to take encum- 
brances over ths property of minors exe- 
cuied by people who have no legal right 
tobind the property mortgaged merely get 
what they deserve if they los3 their money, 
For these reasons [ think it would be useléss 
to allow an amendment of the plaint 
because, even if the facts as shown in the 
plaint were proved, they would still not get’ 
a valid mortgage over the minor's property. 
The appeal is, therefore, dismissed with 
costs. f 
N. Appeal dismissed. 


om: 





SIND JUDICIAL COMMISSIONER'S 
Pt COURT. 
Criminal Revision Application No. 76 
- of 1933. _ . 
July 20, 1933. : 
Ruecaanp, J.O. AND Loss, A. J.C, 
MANGHANMAL VISHINDAS— 
APPLICANT fa 
“ Versus , 
EMPEROR—Oppo3its Party. 
Criminal Procedure Cote (Act V of 1898)z8. 208 
—Dismissal of complaint on perusal of Police papers 
— Opportunity not given to com lainant to argue case 
—Propriety of—Further inquiry, necessity of 
ordering. . 3 es 
Where a complaint is dismissed by a Magistrate 
on a perusal of tha Polics pipers without giving au | 
opportunity to the complainant to argue the case and 
to induce tha Magistrate to examine the prosecution 
witnesses so that he may decide how far they are 
speaking the truth, the procedure is not proper and 
furthor eaquiry should be ordered. Newazi Singh v. 
Jadu Dhanuk 1) and Inre Jan‘idus (2), referred 
to, s 


Mr. Motiram Idanmal, for the Appli- 


cant. 
-Mr. Parmanand Kundanmal, for the 
Crown. > 

Mr. Khubchanl Atnaram, for the Op- 
ponent. foe APSE 


Judgment.—The facts giving rise 
to this revision application are somewhat as 
The applicant Manghanmal made 
a complaint before the Police that the op- 
ponent Bahadur hai stolen some of his 
chhari or lime sweepings. The Police went 
ino ths matter and submitted the papers 
tothe Court of the City Magistrate, Sakkur, 
asking for a summary under CO Glass on 
the ground that there was a dispute bebwéen 
the parties which was of acivil nature. On 
January -1lf, 1933; the learned Magistrate 
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passed an order to that effect, Shortly 
thereafter Manghanmal filed the present 
complaint before the learned Magistrate for 
theft. .The complaint is dated February 
14,1933. On that day the learned Magis- 
irate examined the complainant, bùt deferred 
passing orders until he had- seen the Police 
‘papers. After seeing those papers he passed 
the following or der: 

“From the Police papers called for it is evident 
that the complainant had fileda complaint about the 
same incident before the Sub-Inspector, 4 Section 
Police Sukkur, on October 16, 1138. ‘The matter being 
of civil nature. the Police asked fcr. summary under Ü 
Olass which was granted by tbis court on January 11, 
19337 .Thiscomplaint travirses the came facts as the 
one made to te Police and for which I have given 
thé. sunimary under (ass C. The matter in dispute 
betwean the parties is obviously of civil nature and 
I dismiss the complaint under s 2(3, Civil Procedure 
Lode.” 

Against ihat order the applicant Man- 
ghanmal filed an application before ths 
Sessions ‘Gourt, Sukkur, but his application 
was summarily dismissed. He has new 
come to -us in revision. Several grounds 


have been taken by the learned Advocats - 


who has appeared for the applicant, hut 
it is sufficient to refer to only one of them. 
He has rightly pointed oubthat thelearm- 
ed Magistrale was in error in dismissing 
the complaint on a perusal ofthe Polices 
papers, without giving the complainant an 
-opportunity of arguing his case on the said 
papers .and of inducing ‘the Magistrate 
‘to examine the prosecution witnesses and 
deciding for himself how. far they. wera 
‘speaking the truth, Ib is evident from ths 
-.Police papers and also from the statement 
‘made before us. by Mr. Khubchand, tha 
learned Advocate for the opponent, - that 
there -is enmity between the parties. 
Mr. Khubchand has said that Nenumal fram 
whom the applicant purchased his lime kiln 
was. prosecuted for theft of stone shortly 
before the present camplaint; that it was 


on the evidence of the opponent that Nenu-. 


mal was convicted, and that the present 
complaint has been instigated by Nenu- 
mal, If that is so there isa greater reason 
‘why the learned Magistrate-should himself 
have held an inquiry into the matter to 


‘enable him to come to a. conclusion whether. 


the complaint was true or false; and if 
neither Whether the accused had removed 
the “chhari”® under a bona fide belief that 
‘it belonged to-him. 


-Mr.. Khubchand has drawn our at- 
tention to .the case of Nawazi.- Singh 
v Jadu Dhanuk 0), where it was 


ET 43 Ind. Cas: 820; AIR 1917 Pat, 141; 19 Onu J 
22; (1918) Pat 44. 
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held that 3. “203, Criminal Procedur 
Code, does not necessarily require a 


Magistrate to dismiss a complaint im- 
mediately after he has examined the 
complainant and that if the Magistrate con~ 
siders that there is no sufficient ground for 
proceeding he may if lie so wishes, take time 
to consider the complainant's petition and 
his examination on oath. So far as the. deci- 
sion of that case goes there is no quarrel 
whatsoever. Nobody disputes that a Magis- 
trate-may not pass an order under s. 303 
immediately after be has examined the 
complainant and may take time to con- 
sider the matter. But Mr. Khubchand has 
gone further and has said that this case 
is an authority for the proposition, that 
a Magistrate, when he -has deferred pas- 


“sing. orders can call for Police papers 


and dismiss the complaint without hear- 
ing the complainant. This case does not 
lay-down anything to that effect as is 
clear from ihe following passage in, the 
judgment at p. 821:* 

“It appears from the order passed by the 
Magistrate and -the request made by the petitioner 
in his complaint that tha complaint may be con- 
sidered with the Police report, that-he kept his 
mind open aad acceded to the wishes of the peti- 
tioner, and cardered that the complaint petition be 
put up with ihe Police report. The concluding 
prayér of the complainant is noteworthy. He does 
not ask for an issue of process ‘against the accused, 
-but he wanted prozess to ba issued after the con- 
sideration of the Police report.” ` 
- Mr. Khubchand hes further argued that 
even if the proceedings ofthe Magistrate 
be iregular we should not order a fur- 
‘ther inquiry. There is again no question 
here of a mere irregularity, There has been 
no inquiry by the learned Magistrate 
whatsoever. To allow theorder of the 


learned Magistrate to stand in a case like 


the present, would in the words of West 
and. Birdwood, JJ., in the case of In re 
Jankidas (Ð, at, p. 1637. 
“foster abuses and defeat the purpose of the law 
which is to give to persons who have “been in- 
jured, an access to Justice independent of the 
Police,” 

We also do not think that sitting in 
revision we would be justified in taking 


-upon ourselves the task of {he learned 


Magistrate of allowing: the parties ‘io 
argue their case, on the Police papers for 
the purpose of finding- out whether the 


.complaint should be dismissed as false 


or whether the complainant should be 
afforded a further opportunity : of examin- 
ing his witnesses to ` show that , prima 

_(912B 161, 

~*Page of 43 md. Oas— id) - 

t Page of 12. D.— [Hd] 


met 
= 


436 RILODESIA RAILWAYS LTD. v. =H5. COM. ÅT. OFTHE BEO, LAND PROTECÊORATE ` 


facie his complaint is one on which pro- 
cess shouid issue; nor do we “eel justi- 
fied in examining the evidence, if any, 
led by the opponent before the Police to 
see if in the event of the “chh4r2” being 
the property of the accused, he had re- 
moved it under a bona fide beLef that it 
belonged to him although he was mis- 
taken in such belief. These 3m ques- 
tions for the learned Magistra-e to déal 
with in accordance with law afier hear- 
ing the parties and recording such evi- 
dence as hə permits to be g ven. We 
think that this is a fit case in which we 
should set aside the order of tls learned 
Magistrate and direct him to Eoid a far- 
ther inquiry into the matter acsording to 
law and we order accordingly. 

N. i Order acce-rdingly. 

PRIVY COUNGIL. 
Appeal from the Bechuanalard Pro- ` 
. tectorate 
Februay 21, 1933 
LorD ATIN, Loro ROSSELLOF KILLOWEN 
AND LO2D MAOMILLAN. 
RHODESIA RAILWAYS Lop. — 
APPELLANTS 
versus 
RESIDENT COMMISSIONER AND 
TREASURER oF THE BECEUANA- 
LAND FROTECTORATE AND ANOTAER— 
RESPONDENTS 

Income Tax (Bechuanaland Protectora-e) Proclama- 
tion (1922), ss. 51 and 17 (2)—Proviso to3. 51 whether 
applies to persons claiming under s 17 2). 

The language of 851, Income Tax (Eachuanaland 
Protectorate) Proclamation in providing that the Col- 
lector “may” authorize a refund in ths case of any 
ax over-jaid is inappropriate to the case of a person 


claiming under s.17 (2), a legal right = rslief which 
the Collector has no diszretion to refuse, 


Messrs. A. M. Latter & Cyri King, for 
the Appellants. 

The Attorney General and Mr: A,P. Hills 
for the Respondents. 


` 


Lord' Macmillan.—-The apoellants are ` 


a Railway Company which hus its Head 
Office in London and owns and: onducts an 
important Railway undertaking partly 
situated in the Bechuanaland Frorectorate. 
They are. liable to Income tax dahin the 
‘United Kingdem and in the Erotectorate, 
For the year to June 30,195 the ap- 
pellants: were assessed to Incom:-tax by the 
respondent,the Collector of Incore-tax of the 
“Protectorate under the Bechuaraiand Pro- 
tectoraie Income-tax Proclamat on 1922, in 
-the sum of £19,896 1s., representnz income- 
tax at the ratethen chargeable or that part 
of the appellants’ income which was earned 
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in the Protectorate. The tax was paid in 
November 1925. For the following year to 
June 30, 1926, the appellants were similarly 
assessed in the sum of £24,883 3°. 6d., which 


they paid in October 1926. By s. 17 
of the Proclamation it is provided 
that: 


“(tj For the purposes of income-tax payable under 
this Proclamation income shall be assessable without 
any deduction for income-tax (including Super tax) 
payable in the United Kingdom.” . 

But provision is made for a certain 
measure of relief in theimmediately follow- 
ing sub-section, which is in the following 
terms: f : 

H(A Any person who has paid by deduction or 
otherwise or is liable to pay Income-tax under this 
proclamation for any year of assessment on any part 
of his income, and who proves to the satisfaction 
of the Collector of Income-tax-:that he has paid 
income-tax in the United Kingdom for that year in 
respect of the same part of his income, shall be 
entitled to relief from income-tax under this pro- 
clamation paid or payable by him on that part of 
his income at a rate eyualto the amount by which 
the rate oftax appropriate to his case under the 
proclamation exceeds half the appropriate rate of 
United Kingdom tax..." 

For the two yearsin question the appellants 
were liable to pay income-tax in the United 


-Kingdom on ther wholeincome including 


the portion of their income earned in ‘the 
Protectorate on which they paid tax under 


‘the proclamation; but it so happened that 


owing to delays in settling the figures of 
the appellants’ assessment in the United 
Kingdom, the amount of the United King- 
dom jncome-tax payable by: them for the 
year 1924-25 and: 1925-26 -~ was, not finally 
ascertained and paid until November 1930. 
The appellants were tous not in a position 
till the end of 1930,to claim the relief provid- 
ed under s. 17 (2) of the Proclamation above- 
quoted. The amount of the relief calculated 
in terms ofthe sub-section is agreed to be 
£1,251 11s. 6s, for 1924-25 and £3;500 7s. 6d. 


‘for 1925-26. 


a 
On the appellants intimating their claim, 
duly . vouched, to these reliefs they were 
met with the answer that it came too late 
and barred by the terms of the proviso to 
s. 51 of the Proclamation. That section 
runs as follows; 


“5l. If it is proved to the satisfaction” of the 
Collector that the amount paid by any person is 
in excess of the amount properly chargeable under 
ibis Proclamation the Collector may authorise a 
refund to such person of any tax overpaid; pro- 
vided, however, that no such refund may be au- 
thorised unless the claim therefor is made within 
two years after the date when the payment was 
made” < 

If the proviso just quoted js applicable 
40 the case, then, inasmuch as the claim 
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-of .the appellants. to a refund was not 
made until 1930 in respect of tax paid 


in 1925 and 1926, the appellants are out’ 
of court. In consequence of the refusal - 


of the Cotlector to atford the relief claimed, 
the ‘appellants brought an action against 
the respondenis in the Special Court of 
the Bechuanaland Protectorate for, pay- 
ment of the said sums of £1,951 lls. 6d. 
and £3,500 7s. 6d., and the parties joined 
- issue on the -sole question whether the 
‘appellants’ claim was statute barred. The 
court on June 22, 1932, upheld the re- 
-spondénts’ plea in bar, and subsequently 
‘granléd leave to the appellants to appeal 
to His Majesty in'Council.. To quote the 
-appellants’ declaration : 
“All things have happened, all times have elapsed, 
„aad all Gonditioas have been fulfilled” 


to entitle” them to the relief provided by 
.8. 17 (2) of the Proclamation. It is for 
the respondents to establish with equal 
precision that their plea in bar is justi- 
fied by the terms of s. 51. Their Lord- 
„ships observe, in the first place, that 
-under s. 17 (|), no deduction in respeci 
of mnome-tax payable in the United King- 
.dom is permitted in the assessment of 
income for tax purposes in the Protec- 
. torate. The income-tax payer in Be- 
cchuanalend is thus chargeable with tax 
-on the full dmount of his income without 
any deduction in respect of income-tax 
-payable by him in the United Kingdom. 
But if.he can show that he has in fact 
-paid United Kigndom income-tax on ths 
“game. income for the same year, he is to 
ke “entitled to réliéf” from the income-tax 
paid or payable by him ın the Protector- 


ate. to the extent provided in 6. 17 (2). 


‘The conditions being ‘satisfied, the Pro- 
: clarùation confers ‘a right to the relief 
“which the income-tax payer can enforce. 
Now when s. 51. is examined, it ap- 
pears that it applies only to the cass 
where a person has. paid income-tax “in 
excess-of. the.amount properly chargeable” 
under the Proclamation; in that event the 
‘Collector. “may: authorise a refund. to such 
person of any tax over-paid.” It cannot 
be. said of the appellants that when they 
. paid their. income-tax in’ Bechuanaland far 
- the years®1924-25 and 1925-26 without any 
-deduction “for United Kingdom tax they 
` -made payments “in excess of the amount 
properly chargeable” under the Proclama- 
_tion, for s. 17 (1) expressly forbids any 
‘.such- deduction, The sums which they 
- paid. were “properly chargeable” against 
-ithem.-under..the Proclamation, and if they 


had not paid these sums they could have 
been compelled to do so, They are nət 
now claimiog a refund of any “tax over- 
pid,” for they made no over-payment. 
What they are asking is relief by way 


‘of repaymect of a part of what original- 


ly they prederly paid. The language of 
s. 51 in providing that the Collector 
“may” autksrizé a refund in the case .of 
any tax over-paid is inappropriate to the 
case of a person claiming under s, 17 (2) 
a legal right of relief which the Collector 
has no discretion to refuse. The respond- 
ents, in their Lordships’ opinion, have 
not succeed=d in showing that the terms 
of s. 51 f the casa of the appellants’ 
claim, and consequently have failed to 
establish that the claim is subject to the 
limitation af two years imposed by the 
proviso to the section. Their Lordships 
may approzriately quote from the case 
of Roddan v. Morley (|), the following 
observations of Lord Chancellor-Cranworth 
at p. 23%, l 

“I should be very unwilling to give encourage- 
ment to the motiun that there is of necessity any- 
thing morally wrong in a defendant relying on a 
statute of limitation lt may often bsa very right- 
eous defence. But it must be borne in mind that 
it is a defence, the creature of positive law and 


therefore, not % be extended to cases which are not 
strictly within the enactment.” 


In the court -below the fact that s. 15 
occurs in a group of sections under the 
heading “Miscellaneous” was invoked as 
‘indicating that it was intended to beof ` 
general app-ication to-all cases in which’ 
a refund-.of income-tax was claimed by 


“a tax-payer. and the circumstance that 


s. 17 (2) povides no procedute for the 
enforcement of the relief which it con- 
fers, while 5. 51 is the only section in 
the Proclamation which deals with re- 
funds by the Collector, was also given 
considerable weight. The difficulty aris- 
ing from th= use of the word “may” was 
surmounted by reading it as equivalent 
to “shall, where the prescribed condi- 
tions were satisfied. Their Lordships 
do not find in these arguments any suffi- ° 
cient justification for extending the 
language of 3. 51 s2 as to make it fit a 
casé to whith its terms are inapposite. 
The ~Attornsy-Genera] drew attention to 
the faci thai s. 17 (2) occurs in a part 
of the Prceamation which has for its 
heading the general title ‘“‘Abatements,” 
and, founding on the definitions in s. 6, 
” (1) 1957) 1 De GJ 1; 26 LJ Ch., 438;3 Jur (N. s.) 
4495 W R510, D : 
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which enacts that “taxable income” ‘shall 
mean the income of any persa after al- 
lowance of all deductions cher than 
abatements, and “taxable amcunt” shall 
mean the amount remaining ater deduc- 
ting from any taxable income the abate- 
ments allowed, sought to make out that 
the words “amount properly margeable” 
in s. 51 were applicable to tne amount 
chargeable after the deducticn of the 
relief under s, 17 (2). But this argument 
is sufficiently refuted by the provision in 
8. 17 (1) forbidding any decuction for 
United Kingdom income-tdx ic assessing 
income for the purposes of taz under the 
Bechuanaland Proclamation. It is, no 
doubt, true that if, as their Lordships 
hold, s. 51 does not apply to claims under 
s. 17 (2), there is no time limit im- 
posed by the Proclamation on ©1ch claims, 
but this- affords no justification for re- 
medying the omission judicialzy, if-it be 
an omission. Their Lordships will humbly 
advise His Majesty that the appeal be 
allowed, the judgment of tae Special 
Court of the Protectorate of Beshuanaland 
of June 22, 1932, be reversec, and the 
case be remitted to the SpecHl Court to 
be disposed of*on the footing that the 
respondents’ plea in bar is nœ well foun- 
ded. The appellants will have their costs 
of the appeal and in the court kelow, 

Ven, Appedt- allowed. 

Solicitors for the Appellants.— Messrs, 
Coward, Chance & Co. 

Solicitors for the Responden 3.—Messrs. 
Gedge Fiske & Co. 


CALCUTTA HIGH COURT 
Civil Suit No. 783 of 1932 
December 8, 1932 
BUCKLAND, J. 
DHIRENDRA NATH MUK4ERJEE 
— PLAINTIFF 
Versus 
NUTBEHARY MUNSHI arp OTHERS 
— DEFENDNTS 

Negotiable Instruments Act (XXVI of 1881), 8.78 
Promissory note—Person purporting to be agent — 
When executant is personally liable. 

Where a person purports to bean agent or to hold 
-a power-of-attorney | from some other -erson on whose 
behalf. he signs, it is insufficient merzly to add those 
words after his signature, but he shcald state that 
she signs the note “for and on behalf cf the person for 
whom hei; acting. Where that has not been dene, 
the words are only descriptive of the executant and 
he will be personally liable. Sadasex Jankidas v, 
Kishan Pershad (1) and Elliatt v. Eax-Ironside (2), 

relied on, Universal Steam Navigat-on Go, Ltd, v, 


DHIRÊNDRA v. NGTBEHARS h © 
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James’ McKelvie & Co. (3)and R. P. Koneti Naicker 

v. J. Gopala Ayyar (4), referred to. 
Mr. S. B. Sinha, for-the Plaintiff, 

Mr. Arun Sen, for the Defendants. 

-Judgment.—The point to be decided 
in this is one which is by no me ns com- 
plex but generally, presents a certain 
amount of difficulty. On April 19, 1929, 
defendant Nutbehary Munshi delivered to 
his co-defendant Banerjee a promissory note 
for Rs. 3,090 in ths usual form signed "N. 
Munshi, agent and attorney to Dr:. O. L. Mun- 
shi.” On January 11, 1932, the. note. was 
endorsed over by the payee to the plaintiff who 
now seeks to recover the amount due: upon 
the note from the defendant N. B. Munshi, 
the heirs and legil representatives of 
Dr. O. L. Munshi who died on November 1, 
| 1930, and from the endorser Nitya Ranjan 
Banerj jee. As against the parties who have 
not appeared the necessary proof has been 
given. The suit is contested on behalf of 
the heirs and - legal representatives . cf 
Dr. O. L. Munshi on the ground that his 
estate is not bound by a signature in this 
form. It is submitted in order‘to- make 
‘the estate of Dr. Munshi liable that N. B. 
Munshi signed as agent and not intending 


‘to incur personal responsibility. This is 
not consistent with the. case: made 
in the plaint as Nutbehary Munshi 


and the legal representatives of Dr. Munshi 
are both made partiés, ‘and théy cannot all. 
be liable andin this:’connaction I may 
observe that N. B. Munshi has not defended 
the suit. On ‘behalf of the legal - represent- 
atives of Dr, O. L. Munshi it is contended 

~ that the liability is that of N.B. Munshi alóne. 
“The authorities cited‘ by learned Counsel for 
the plaintiff for the purpose of: distinguish- 
‘ing them are against him. He has cited 
Sadasuk Jankidas v. Kishan Pershad’ (1) 
which was a case in which oné- ‘Mohanlal 
signed a promissory note, “his name: “being 
followed by the words: 

“Acting Superintendent of the Private ee 
of His Excellency Sri Maharaja, the Prime Ministexjot 
H. H. ‘he Nizam.” 

It is true that he did not use theswotd 
“agent” but whether he used the word 

“agent” or “superintendent” does not affect 
the matter. Their Lordships of the Privy 
Council took the view that the words which 
I have quoted are nothing but a descrip- 
tion of Mohanial’s position and that there 
was 10 signature in the form necessary 
for an agent signing on his principal's 

Ü) £0Ind Cas 216: A I R 1918 P O 146; 46 T A 33; 
46 O 663; 290 L 3'340; 17AL J 405; `25'M LT 
258; 36M L J 429: 21 Bom. L R. 605;1 -UPL R 
4P 6). 37; (1919) MW N 310; .33 GWN 937; WLW 
143; 12 Bur L T 160P 0), 


-case was that the word “director” 


eee : ; 
K r. g at 
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‘behalf. The, tase. ‘ot Elliott v. Baz-Ironside’ 
(2) wag: one in. which.a -Bill-of Exchange was 
signed by ‘two peisons. followed “hy the 
“words “Diréctors, Fashion Fair Exhibi- 
‘tion Ltd.” The ratio decidendi -in that 
was a word 
of description only and that there was 
no‘hing to show that the signatories to the 
document signed for-and on behalf of the 
company. Universal Steam Navigation Co. 
Ltd. v. James McKelvie & Co. (3), has also 
been referred to, and was a case of a 
charterparty. The respondent ‘signed as 
agent. Lord Shaw of Dunfermline in his 
speech observed: 


“the appending of the word agent to the signature 
of a party to a mercantile contract is in all cases 


the dominating factor i in the solution of the problem - 


of principal or agent.” 

I .do not know whether His Lordship in- 
tenled thereby to make any distinction 
between mercantile contracts and nego- 
tiable instruments, but conceivably that 
may be sa and I rather base myself upon 
the authorities in which negotiable instru- 
men's were under consideration, In R.P. 
Koneti Na cker v. J. Gopala Ayyar (4) 
the promissory note was in the following 
form: 
> “August 12, 1907, corresponding to 28th Audi 
Plavanga, promissory note executed to you both: (1) 
Gopalaiyar and (2: Nagasamier, sons of Soothi 
Seshaiyar, residing in No.. l, Police Station Lane, 
Madras town, by R P. Monati Nayudu Garu, son 
of Nanjundappa Nayudu Garu, agent holding power- 
of-attorney from the zamindar Dorai Raja Avargal 
and residing in- Vellikurichi village, Mana Madura 
taluk;. Madura District, Amount due to you includ- 
ing principal and interest up to date upon settle- 
ment of account of dealings which was standing 
against the name of Rani Chakkani Ammal on 
talus, ete. having been purchased ere this for the 
Vellikurichi palace, is Rs 694-6-0. On demand 1 
promise to pay you. this sum of rupees six hundred 
and ninety four and annas six with interest at 
Re 5-8-0 per cent per mensem from this date either to 
youor order and shall take this back with endorsement 
of payment thereon 

(Signed) P R. Konathi Nayudu.” 

The learned Judges held that there was 
no indication on the note that the maker 
signed as agent or that he did not intend 
to incur personal responsibility and looking 
at the signature alone that is the case. They 
continued. 

“He is described as holding a power-of-attormsy 
from the zamindar. Itis not stated that the power- 
of-attorney included a power to sign promissary 
notes, or that the note was signed in pursuance of 
the power. There are no words added to the 


(2) (1925) 2 K B 301; 94 LJ K B 807; 133L T 

621: 4. TL R 631. 

(3) - (1923)-A O 492; 92 LIK B 647; 129 LT.395; 

prer 67 S J:593;16 AsprM: O 181; 28 Com. 
Oas, 35 

2 21-Ind. Cas. 17; 38 M482; 2 ML J 425; uM 
414, - 
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signature indicating ‘thet the thaker ‘sigtied in the 
capacity of agent.” 


Tt has been suggested that the judgment 
implies that the words “agent holding a 
power-of-attorney” edded to the signature 
would have sufficed. But having “regard 
to the authorities it appears to me that 
when a. person purports to be an agent or 
to hold a -power-of-attorney from some other 
person on whose behalf he signs it is insuffi- 
cient merely to add those words after his 
signature; words such as we find in the 
promissory note in suit; ahd he should 
state such that he signs the note for ard- on 
behalf ofihe person for whom he is acting. 
Where that has not been done the view 
adopted is that the words are only descriptive 
of the exemutant and that in my judgment 
is the correct view to take of this promis- 
sory note. The svit must be dismissed 
with costs as against the legal repre- 
sentatives of Dr. -Munshi. There will be 
judgment for the amount claimed with 
costs and interest >n judgment at & per 
cent, against the defendants N. B. Munshi 
and Nitya Ranjan Bannerjee. 


\ 


N. Order accordingly. 


ALLAHABAD HIGH COURT 
Criminal Appeal No. 125 of 1933 
Marck 31, 1933 ; 
BENNET AND- BAJPAI, JJ. , Ms 
SHEO BARAN SINGH — ACCUSE 4 
— ATPELLANT 
VETSUS 


EMPEROR — Depusire Party 

Penal Code (Act XLV of 1860), s. 802--Azcused 
having illicit relations with deceased for long time 
with husbands connivance—Death of  husband— 
Deceased commencing intrigue with another man— 
Accused killing deceased—Provocution—sentence 

Where ths accused was having illicit relations 
with a wonen with the connivance of her husband 
and after ths death of the husband the woman was 
found to have commenc2d intrigues with another 
mao at whren the acccsed remonstrated with her 
but on her persisting to go with the new paramour, 
he killed the woman :; 

Ileld, that although the relations between the 
accused and the deceased were illicit, having regard to 
human nature, it must be considered naturel that 
after a long psriod of yeers, the accused shoulc Jdok 
on the decezesd as his woman and a womar :who 
was bound ta render.-him fidelity, and that in the 
circumstances the commencement of an -inirigue 
between her end another man being a metter whith 
would causé: provocation to the accused, the sentence 
should . be’ reduced-. from that „of; death to me of 
transportation for life, 


‘Cr: A. from an.. order of hs, Sessions 
Judge, Baraily, dated. Ji anuary 26, 1938, 
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Mr. R.N. Gurtu, for the Appellant. 
The Government Advocate, for the 
Crown. 

Judgment.—This is an appeal >y one 
Sheo Baran Singh who has been sertenced 
to death under s. 302, Indian Penél Code, 
for the murder of one Musammat Ganzola on 
October 18,1932 and there is a reference 
before us for confirmation of that sentence. 
The facts are very simple and itis shown 
by the prosecution witnesses tkat the 
accused hadthe deceased as his nistress 
for about 11 years, with the connivance of 
her husband Baldeo Singh, who died about 
a year ago. The accused was a bartner 
with Baldeo Singh in the cultivasion of 
about 50 or 60 Bighas of land and acter the 
death of Baldeo Singh in Asarh the son of 
Baldeo Singh, Sheoraj who had stained 
the age of 20 years, told the accuset that 
he should no longer be a partner and 
partnership terminated. On the ccasion 
of the crime various witnesses for tte pro- 
secution state that they heard the woman 
Musammat Gangola crying out that she was 
being struck by the accused,and her c-y came 
from theroom of the accused. The w-tnesses 
asked the accused to open the door but he 
threatened them and told them to ge away. 
Subsequently the mokhia and othes were 
called and they found the dead bocy lying 
in the room and the accused then came 
along and was arrested and the chaukidar 
made a report in the thana. The Medical 
evidence shows that there were eight incised 
wounds some of which were on the hands 
and arms and showed that the woman 
had struggled and death was catsed by 
an injury which was a stab wound cntering 
at the left collar bone and penetrating into 
the lung. 

There was also an injury on tke 1ight 
collar bone which did not penetrate the 
lung but which caused damage to the 
intercostal vessels. The accused made a 
confession which was recorded two days 
after the murder, on October 20, 1932, and 
in that confession he had stated thas he had 
illicit connection with the deceased-for 10 or 
11 years, and her husband died a -ear ago 
and he used to live at the house of the 
husband and give all his earnings to ihe 
husband. During the last eight dars he had 
learnt that Musammat Gangola had illicit 
connection with one Thakur Hakim Singh 
and he objected to this. She denied it. 
He threatened her and she confessed. He 
then saw her with Hakim Singh and he 
‘was much annoyed and believed ihat she 
had illicit connection with Hakim 
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Singh. She then came to his house 
on October 18, and he spoke - to her 
about her going with -Hakim Singh, and 
she replied that she would go with Hakim 
Singh. On this he got angry and he says 
that he shut her ina room and resolved to 
cut her nose, but the knife struck her in 
the chest and she lost consciousness, and 
he struck her two or three more blows with 
the knife and he then left her and locked 
the door and returned and was arrested. 
This confession was retracted before the 
Magistrate, but in the Sessions Court the 
accused admits having made this statement 
and he says that his intention was to cut 
off her nose. Hedeniesthat there was any 
quarrel in Asarh when he ceased to cultivate 
with the son of the deceased. In his petition to 
this court the accused states that he found 
the deceased in adultery with Hakim Singh 
and he was very annoyed because he used 
to give her all his earnings, and there was 
an agreement between him and this woman 
that she will have illicit connection with no 
one except himself. He forbade her several 
times but she did not mind his remons!ran- 
ces and in the dark he tried to cut her nose 
with a knife and he struck her at another 
place, and her death was only accidental: 
Learned Counsel has argued that the 
medical evidence supports the allegation 
that the accused attempted to cut off the nose 
of the deceased and Counsel refers to the 
first two injuries mentioned by the medical 
witness, 

“These injuries are on the right and left 
eyebrows and are incised wounds. It does 
not appear to us that these wounds indicate 
anintention to cut the nose. Itis probable 
that the accused had « viclent quarrel 
with deceased, and in this quarrel he struck 
her with a knife intending to cause such 
bodily injury as was likely to cause her 
death. There is no provocation shown 
which would reduce the offence to s. 304, 
Indian Penal Code and therefore the convic- 
tion under s. 302, Indian Penal Code, is 
correct and we uphold it. The only question 
before us is whether the circumstances of 
the case aresuch that the sentence should 
be reduced from death to transportation 
for life. The existence of the illicit intrigue 
between the accused and deceased is shown 
by reliable witnesses for the prosecution 
suchas Likha Singh Maghia, and there is no 
douht that this intimacy had gone on fora 
number of years, The husband, Baldeo 
Singh, was a weakling and suffered from 
asthma and he accepted the position that 
the accused should live with his wits 
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practically as her husband. Technically 
no doubt the rélatioas between the. accused 
andthe deceased* were illicit but having 
regard to human nature, we consider that 
itis natural -that after a long period of 
years the accused should look on deceased 
as his woman and asa woman who was 
bound to render him fidelity. Under these 
circumstances the commencement of an 
intrigue between this woman and another 
man is @ matter which would cause 
provocation tothe accused. 

Learned Counsel for the Crown has pointed 
out that the woman,being a widow was 
within her rights in changing her lover, 
and he argued that the woman being entisled 
to change her lover, the accused was not 
entitled to feel provocation at such an «ct 
on the part of the woman. That may be 
so but we must have regard to the ordinary 
feelings of human nature and there is nə 
doubt that it is natural for the male animal 
to be jealous of the “female and these 
instincts are deeply rooted in human nature 
whether the relations between the male and 
the female are relations sanctioned by the 
law or waether those relations have not gos 
legal sunc:ion. Under the circumstances 
we consider that there was a certain amount 
of natural anger caused to the accused by 
the unfaithfulness of the deceased to him. 
Accordingly we consider tnat this isa case 
in which the sentence of death should not 
be imposed and while upholding the con- 
viction under s. 302, Indian Penal Code, 
we reduce the sentence of death to trans- 
portation for life. 

N. ' ` Sentence reduced. 





PATNA HIGH COURT 
Stamp Reference No. of 1933 
October 16, 1933 
AGARWAL J. 
RIKHESARNATEH TEWARI AND OTHERS - 
APPELLANTS 
versus , 
J ANAKDEO NATH TEWARI AND OTIIERS 
—RESPONDENTS 


Limitation Act (IX of 1903),s 12, Sch. I, Art . 


156—Appeal—Court closed for annual vacation from 
next day afier dute of judgment —Period of vacation 
—Whether can be excluded in computing limitation for 
filing appeal. i 

A certain Judgment was delivered on Səptembsr 
28, 1932 The:Uivil Uourta were clossd from Sep- 
tembər 29to November 1, 1932, on account of the 
annual vacation. The appellant applied for copies 
on November 19, and received the copies on Novem- 
ber 29. Appeal was filed’on February 8, 1933, the 
_ appellant excluding the period during which the 
courts were closed :° oe 
Held, that the appellant was entitled.to exclude 
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the perioé contended for and that the appeal filed 
on Februa-y 8, 1933, wasin time. Debi Charan Lal 
v. Mehdi Husain (1) and Munshi Mahtonv. Lachman 
Lal (2), reld on. Sham Lal Marwari v, Rani Sonas 
batt Kumari, M J O. No. 80of 1931 distinguished. 
sOrder.—The Stamp Reporter has reported 
that the Eresent appeal is barred by limita- 
tion. 

The faGs were as follows: judgment was 
deliveredon September 9, 1932. Ordinarily 
the period of limitation would expire on 
December 27, 1932. Ths appeal was filed 


on Februery 8, 1933. There is no doubt 


that the appellant was entitled to exclude 
the period from November 19, 1932, when 
he applied for copies and supplied the 
folios to November 29, 1932, when the 
copiés of the judgment and decree were 
received. This, however, does not bring 
the appellant within time.- l 

Tha appellant contends that he is also 
entitled to exclude the period from Sep- 
tember 29, until November 1, 1932, when the 
Civil Cours were closed on account of the 
annual vacation. The appellant relies for 
this on the decisions in Debt Charan Lal v. 
Mehdi Husain (1) and Munshi Mahton v. 
Lachman Lal \2). The Stamp Reporter 
distinguistes these cases on the ground that 
they were cases in which the appeals were 
preferable to the court below and the whole 
period of Hmitation, viz.,30 days expired 
during the vacation. The present appeal 
being to the High Court, the period of 
limitation 5 90 days.and the whole of this 
period was not occupied by the annual vaca- 
tion of the Civil Courts. I do not think 
that thedezision in Debi Charan Lal v. 
Mehdi Husein (1), can be distinguished on 
that grount. In that case the plaintiff had 
obtained æ decree on September 27, 1931, 
and the decree was signed on the same day. 
The courts were closed from September 28, 
till October31, both days inclusive. Appli- 
cation for ccpy of the judgment was made 
on November 3, and for a copy of the decree 
on November 13. Both the copies were 
delivered or the 21st. The appeal was filed 
on November 28. The question was, whether 
the appellant was entitled to exclude the 
period occupied bythe annual vacation of 
the Civil Court, Sir Edward Chamier, 
C. J., at p. 439* of the Report observed ; . 

ME therefore zsk myself the question what was the 
time requisite br obtaiaing the copy of the decree 
in this case. Taeday on which the judgment was 

ronounsed anc the decree signed in this case must 


ittedly be axcluded. So far as I know itis the 
ET Da Gas, 888; 1 P L J 485; 20 O W N 1303; 


209. 
AN ind Cas 785; 10 Pat L T 545; A IR 1929 


Pat 615; Ind R (1920) Pat 77. 
*Page of 1 P L3—jHd), 
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universal practice to exclude the day on waich the 
case was decided for all purposes connected with the 
calculation of limitation for an appeal, Jt is2ommon 
ground that from September 28 to October3l (both 
days included) the appellants could not’ ha-e even 
applied for a copy either of the judgment œ of the 
decree That being so, it appears to me tə follow 
that the whole ofthe time which elapsed between the 
delivery of the judgment and the re-opening of the 


court on November |, 1913, was part of thetine requi- ` 


site for obtaining copies of the judgment.ari decree, 
and that this must be so whether the =ppellant 
applied for copies on the day on which the court 
re-opened or on some later date.” | 


The Stamp Reporter relies on tks deci- 
sion in Sham Lal Marwari v. Rani Snabati 
Kumari (M. J. ©. No. 80 of 1931)-ir which 
however, the facts were entirely d-fferent, 
for in-that case the entire period of limita- 
tion for an appeal to the High Court had 
expired before any application for ‘copies 
was made. Khaja Mohamad Noor and 
Scroope, JJ., observed : 

“It is settled law that in order toenable the appel- 
lant to deduct: the period required for abt: ining the 
necessary copies, the application for copie must be 


made within the period of limitation and no- after the 
appeal had already become time-barred " 


A question: also arose as to whe-her the 
appellant was entitled to exclude- the day 
after the delivery of the judgment which 
was-a Sunday. With reference to that 
their Loidshipsobserved that the Cecisions 
in Debi Charan Lalv, Mehdi Husair (1) and 
Munshi Mahton v. Lachman Lal (2) had no 
bearing on the facts of the case asin those 
cases the appeals could not have been filed 
within the30 days allowed for an‘azpeal to 
the District Judge, as the court of the Dis- 
trict Judge was closed for the whoB of that 
period, ee PS 

As I have already observed, the decision. 
in Debi Charan Lal v. Mehdi Husain (1), 
is not distinguishable on the‘ ground on 
which it is sought to be distingu shed by 


“3 the Stamp Reporter. 


The appeal is within time. 
N. ; Reference r-~jected. 


— WAN 
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_ LAHORE HIGH COURT 
First Civil Appeal No. 2640 of 1929 
March 27, 1933 
| ADDISON AND BHIDE, JJ. . 
QANDHARA SINGH AND. ANDTIRB— 
~ DEFENDANTS — APPELLANTS 
| Versus i 
GOKAL CHAND AND ANOTHER — È- AINTIPES 
- , AND OTHERS—DEFENDANTS— RESPONDENTS, 
Civil Procedure Code (Act V of 1808), 8: 66—Suit 
by real ‘owner to enforce mortgage- Flea bz defendant 
that he is benamidar of plaintiff in regard to ou ner- 
phip—Maintainability of suit, 


r 
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Section 66, Civil Procedure Code, only bars a suit - 
against a person claiming title onthe basis’ of an 
auction sale, based cn the ground -that the purchase” 
was made on behalf of the plaintiffs. lt does not 
bar a defendant against whom a suit has been insti- 
tuted to enforcea mortgage from pleading that he 
had purchased the mortgaged properties benamt for 
the’ plaintiffs and so the mortgage has been extin- 
guished and the suit is not maintainable. 

F. ©. A. from the decree of the 
Senior Subordinate Judge, Jhelum, dated 
October 22, 1929. 

Messrs. Shamair Chand and Muham” ad 
Amin, for Appellants. f 

Messrs. A. N. Chona and Anant Ram 
Khosla, for the Respondents. 

Bhide, J.— This appeal arises out ofa 
suit for recovery of Rs. 5,750 on the basis 
ofa mortgage. The mortgage was alleged 
to have been executed by defendants Nos, 1 
to 3 on September J, 1913, and the 
mortgaged house was purchased later by 
defendant No. 4 at a court auction subject 
tothe mortgegee's rights. The main pleas 
ofthe defendants were that the personal 
remedy against the defendants Nos. 1 io 
3 was barred by limitation and that the 
house had been really purchased by defend- 
ant No.4 as a benamidar for the benefit 
of the plaintiffs «nd consequently the 
plaintiffs were not competent to sne on 
the basis of the mortgage, as it had merged 
in the sale. The court framed certain 
preliminary issues and finding that the 
suit was within limitation as regards the 
persona] liability of defendants Nos. 1 to 3, 
passed a preliminary decree for sale of the 
house. The amount due to the plaintiffs, 
not having been paid withinthe time fixed, 
a final decree followed. From these decrées 
the defendants have preferred the present 
appeal. The learned Counsel for the 
appellants did not seriously challenge the 
learned Subordinate Judge's finding on 
the question of limitation, which seems to 
be guile correct. A feeble attempt was 
made in the lower Court by Kandhara 
Singh defendant No. 1 to claim exemption 
from liability on the ground that he did 
not ‘complete’ the execution of the mort-. 
gage deed But in the first portion of the 


> defendants’ written statement it was clearly 


admitted that the house was mortgaged by 
defendants Nos. 1 to 3. In view of this 
admission, there seems to be no force in the 
above plea of Kandhara Singh. i 
` The main contention of the learned 
Counsel for the appellants was that the learn: 
ed Subcrdinate Judge had erred in passing 
a preliminary decree in favour of the plain- 
tiffs without going into the question whether ` 
defendant- No, 4, who had purchased the 


wh - j . 
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house, was a mere benamidar of the plair- 
tiffs and if. so,. whether the plaintiffs ars 
entitled to sue on the basis of the mortgage, 
This contention ‘appears to be correct. This 
plea was néver given up by the defendants 
and consequently.no decree should ‘have 
been passed without deciding the issues 
arising therefrom. 

The learned Counsel for the plaintiffs 
respondents urged that it was not open to 
the appellants to raise the plea as regards 
the benami sharacter of the sale in view 
of s. 66 of the Code of Civil Procedure. Brt 
that section only bars a suit against a pez- 
son claiming title on the basis of an auction 
sale, based on the ground that the purchase 
was made on behalf of the plaintiffs. In 
the present instance the defendants are 
raising the plea merely in order to show 
that plaintiffs have no locus standi to ste 
on the basis of am antecedent mortgage. It 
has been held that s. 66 must be strictly con- 
strued and it would appear from its wording 
that it is no bar tothe plea raised by tke 
defendants in this case: Buhuns Kowur 7. 
Buhooree Lali (1) Abdul Hamid v. Muhamed 
Sharif (2). 

Inview of the above findings these a2- 

sals succeed. I would accordingly accept 
these appeals.and setting aside the decrees of 
the learned Subordinate Judge remand tke 
suit under O. XLI, r. 23, Civil Procedure 
Code, for re-decision after trying the neces- 
sary issues arising from the ebovemention- 
ed plea of the defendants in conn cticn 
wilh the benami character of the aticticn 
sale. Stamp on appeal will be refunded, 
costs with the exception of those in these 
appeals will abide the event. 
_ Addison, J.—I agree. 

A. A i 

PATEE ppeal accepted 

(2) 2 Lah, L J 35°, 


__. PATNA HIGH COURT 
Civil Revision Petition No. 297 of 1933 
October 13, 1933 
MAOPHERSON, J. | 
BASUDEO MISSIR—PETITIÓNER 
versus 
EMusammat PAUDHARO KUAR AND 
mi ANOTHER — OPPOSITE PARTY. 
Civil Procedure -Code (Act V of 1908), s3. 115, 151, 
0. XXITI,r. 8,0. XLILI, r. 1, cls, (m), (w)—Filing 
of compromise—Petition by pardanashin lady—Deferd- 
ant. denying she had assented to compromise—Cocrt 
recalling order accepting compromise—Appeal, if Ges 
—Revision, competency of —Exercise of powers uncer 
3. 191—Propriety of an 
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-Where ina suit in which a pardanashin lady was a 
defendant, a petition of compromise was filed and 
accepted but subsequently on the lady's application 
denying thatshe had assented to the compromise, 
the court recalled its order accepting the compro= 
mise and called upon the parties to proceed with the 
case: | . 

Held, that uo appeal lay against the order and that 
the High Court ought notto interfere in the exercise 
of revisional jurisdiction unless very strong consi- 
derations and ina particular, considerations of 
law constrain itto interfere, and that 8. 151, Ciyil ` 
Procedure Oade, should not be called into operation, 
Where an order is passed under a provision of law 
which is notzmade subjec: to appeal, it isno answer 
to say that if it had been passed under a different 
provision under which it might have been passed and 
which provision is made subject to appeal, then an 
appeal would have been competent. 

©. R. P. from an order of the 
District Judge, Saran, dated May 1, 1933, 
affirming that ofthe Munsif, Fourth Court, 
Chapra, dated Augus: 29, 1932. 

Mr. Sambhu Barmeshwar Prasad, for Mr. 
B.P. Sinha for the Petitioner. 

- Messrs. Murari Prasad and Biseswar 

Prasad Sinha, for the Opposite Party. 

Judgment.—This application arises out 
of. a suit in which the petitioner was plaint- 
iff and the defendants Nos. 1 and 2 were 
a pardanashin lady and her son respective- 
ly. A petition of compromise was filed 
on February 13, and accepiel by the 
court two days later. The decree was drawn 
up on February 20. On 28rd the lady filed 
an application denying that she had assent- 
ad to the compromise and further alleging 
that -an intoxicant had been administered 
to her son defendant No. 2 who was addict- 
ed to ganja. | ` 

The learned Munsif heard the parties, 
recalled his orders accepting the compromise 
ani called upon the parties to proceed 
with the case. He round that there had 
not even been a proposal to the lady, 


much less an actual compromise, thata-. ~ 


“geeret march had been stolen upon her” and 
fraud practised on the court and that she 
never gave any authority to the Pleader 
who on theday when the petition was filed 
was suddenly asked to sign the compro- 
mise petition. Ni 

An appeal was preferred ‘against this 
order which the learned District Judge 
held to be incompetent as the order had 
been passed under s. 151 in exercise of the 
inherent jurisdiction of the court. 


In revision substantially two points 
have been taken, first, that an appeal lay 
under O. XLIII r. 1 cls. (m) and (w)_inas- 
much asthe order of the Munsif was one 
refusing to record a,compromise or one 
allowing a review of judgment, and second- 
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ly, that if it be not so, ands. 151 be called 
into operationin spite of the specifc reme- 
dies available to the defendant Nc 1, never- 


theless the jurisdiction exercised ander s. 


151 was analogous tothat exercisable under 
O. XXIII, r. 3 and so the order passed 
was subject to appeal. It is trged that 
the substance rather than the form is. to 
be considered and reference 5 made to 


‘the decision in Sadho Saran Raiv Anant 


Rai (1). 
Now onreading the order of the learned 


.Munsif, it is perfectly clear that on the 


facts found which there seems no reason to 
doubt, this court ought not to irterfere in 
the exercise of revisional jurisdiction un- 
less very strong considerations indeed and 


in particular, considerations of law constrain ` 
it to interfere. 


e. There can be rc doubt 
that there never was a lawful campromise 
of any kind and indeed the intention of 
the learned Munsif may well bs directed 
tothe conduct of the mukhtar -and the 
Pleader which he has rightly st-gmatised 
in strong terms. It appears doubtful 
whether such persons ought to be allowed 
to carry on the profession of law. 

As regards the possibility of passing an 
order under £. 151 in the circumstances 
disclosed, reference need only be made to 
the decision of this court in Srimazi Sabi- 
tri Thakurain v.F. A, Savi (2. It was 
there held that even the successor cf-he Pre- 
siding Officer had power to set aside a simi- 
lar order in similar circumstances zs being 
illegal and ultra vires. This cous bound 
by that decision and personally, as ut-present 
advised, I am not prepared to diesent from 
it in spite of the considerations addrced. by 
the learned Advocate for the petiisners. 

Asto the second point, it is only necessary 


. to state in respect of the decision ized that 


it was actually held there that where it 
was found, that. the aggrieved party rad not 
in fact consented tothe comprcmise, the 
court had inherent power to set ide the 
compromise. Apart from that, it seems to 
me clear that where an order is -passed 
under a provision of law whick is not 
made subject to appeal, it is no erswer to 
say thatif it had been passed. undera 
different {provision under which it might 
have been passed and which provision is 
made subject to appeal, then an appeal 
would have been competent. In Lis case 
the learned Munsif exercised his frherent 


(1) 77 Ind. Oas. 14; 2 Pat. 731; (1923) Pas, 197; AI 
R 1923 Pat. 483. : 
wee 105 Ind. Cas. 271; 6 Pat, 108; A I È _937 Pat, 
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jurisdiction which onthe decision cited was 
properly exercisable even if action. might 
also have been taken under statutory provi- ` 
sions enabling him to take the same course. 

In my opinion no appeal lay to the 
learned District Judge. All the consi- 
derations urged in favour of the Rule are 
untenable. Accordingly it is discharged 
with-costs: Pleader’s fee two gold mohurs. 

N. Rule discharged. 


-. PATNA HIGH COURT 
Criminal Revision No, 480 of 19324 
November 14, 1932. 
a - JAMES, J, 
DHAJU MANDAL AND oTHERS— 
PETITIONERS 
versus 


EMPEROR — Opposite PARTY. 

Evidence Act (I of 1872), s. 114-—~Accomplice, 
evidence of—Corroboration — Nature of— Criminal 
Procedure Code Act V of 1898), ss. 110, 867—Proceed- 
ing under s, 110—Evidence of general repute—Uonsi- 
deration of—Criminal trial —-Conviction on evidence 
of .accomplice—Corroboration—Duty of court. 

The_evidence necessary for corroboration is inde- 
pendent testimony which affects the accused by 
connecting or tending to connect him with the 
crime; it must be evidence which implicates, that 
is which confirms in some material particulars not 
only theevidence that the crime has been committed 
but also that the person named by the accomplice 
committed it. The corroboration need not be direct - 
evidence; itis sufficient if it is merely circumstan- 
tial evidence of his connection with the crime 
but it must be evidence which tends to show that 
tle story ofthe accomplice tbat the accused commit- 
ted the crime istrue, not merely that the crime bas 
been committed but that it was committed by the 
ac:used Baskervitle'’s case (1), referred to, 

In proceedings under s. 1 0, Crimiuval Procedure 
Code, the Magistrate should consider evidence re- 
garding the general repute of the persons accused. 
He.must also consider whether this evidence isto be 
regarded as in any way rebutted by the evideuce of 
repute adduced on behalf of the accused, and must 
discuss in the judgment how this evidence aflects 
each individual among the accused. : 

So far as a conviction is based on evidence of an 
accomplice the trying Magistrate should consider 
exactly how far he is corroborated in material parti- 
culars affecting each individual person among those 
convicted. f A 

Oriminal Revision from an order of the 
District Magistrate, Manbhum. 

Mr. A.C Ray, for the Petitioner. 


Judgment - During the latter part of 
1930 and during 1931 there were a great 
many burglaries in Dhanbad and its neigh- 
bourhood. On the evening: of April, 19 
1932, Gondu Mallik was arrested with two 
companions in suspicious cricumstances 
near the Dhanbad Masonic Lodge; and” 
ultimately Gondu Mallik was bound: down 
for a year under s. 109, Criminal Proce- 
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dure Code. In the meantime he had made 
a statement to the Police, giving an-account 
of his complicity in a large number of 
burglaries, which led to the arrest of 10 men 
who were prosecuted in due course undar 
s. 110, Criminal Procedure Code. Tae 
order against six of them was made absolure, 
though only for one year by the trying 
Magistrate; and their appeal was dismissed 
bythe District Magistrate of Manbhum. 
Three of these men, Dhaju Mondal, Bhusen 
Mondal and Peary Singh, have moved the 
High Courtin revision. The substantial 
grounds on which the application was al- 
mitted appear to have been that sufficient 
attention had not been given by the cours 
below to the question of whether the evi- 


dence of the accomplice was corroborated ` 


in material particulars, and that the case 
against each of the accused had not been 
considered by the courts separately and in 
Sufficient detail. f 

The princip lwitness for the prosecuticn 
was Gondu Mallik. Mr. A. ©. Ray, am 
behalf of the petitioners does not of course 
suggest that to act on the uncorroborated 
evidence of an accomplice is illegal; but Łe 
points out that it is only in exceptional 
cases that the evidence of an accomplice can 
be accepiel without material corroboration; 
and he argues that this p2rticuler sese -s 
so far removed from these cases in which 
the uncorrobozated evidence of an accom- 
plice might fairly be accepted, that there 
is special reason for requiring meteriel 
corroboration affecting each of the persors 
named, since the accomplice Gondu Maliz 
had particular grounds for implicating et 
least three of the persons eccused in ths 
case, Dhaju Mondal and his brother Bhasaa 
with the Cheukidar Aklu Dome. In Apri, 
19.8, when Gondu Mellik was prosecuted 
in a house-preaking case, the Chaukidar 
Aklu Dome identified him with two of his 
brothers as persons whom hz recognized 
while escaping from the scene of the house 
breaking; while Dhaju Mondal testified thas 
he had come to the place on hearing the 
alarm and had there been immediatelr 
informed that certain of the accused includ- 
ing Gondu’s brother Behari had committed tha 
theft, with the violence which accompanied it. 
Indeed in that case the whole prosecutior 
was attributed by the accused to the mali- 
cious contrivance of Dhaju ` Mondal. E 
certainly appears that in this case the ordi- 
nary rule of prudence should be followed, by 
which material corroboration of the'evidence 
of Gondu Mallik should be required. The 


learned Advocate for the petitioners cor-- 453, 
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rectly points out that this confirmation 
should be as to some matter which: goes to 
connect the person accused with the trans- 
actions and not merly tothe extent of con- 
firming the accomplice as to the matters 
connected with himself only. The evidence 
which goes to show that burglaries were 
actually committed as described by Gondu 
Mallik, does corroborate him to this extent, 
that it indicates that he is speaking of what 
he knows when he connects himself with 
the transactions, but it is not corrobora» 
tion of the kind ordinarily required by 
the rule, which is so generally enforced 
that it may almost ba regarded as a ruleof 
lew, particularly when the evidence of the 
accomplice is accepted egainst persons 
tegarding whom he has ground for feeling 
a grudge. The evidence necessary for cor- 
roboration is independent testimony. which 
aifects the: accused by connecting or tend- 
ing to connect him with the crime. As 
Lord Reading said, delivering the judgment 
of the Court of Criminal Appeal in Bas- 
kerville's case (1), it must be evidence which 
implicates, that is which confirms in some 
material particulars not only the evidence 
that the crime has been commited but also 
that the person named by the accomplice 
commited it. The corroboration need not 
be direct. evidence; if is suffic:ent if it is 
merely circumstantial evidence of his con- 
nection with the crime; but it must be evi- 
dence which tends tc show that tha story of 
the accomplice that the accused c mmit- 
ed the crim3 is trus. not merely that tha 
crime has been commiited, bur it was 
committed by the accused. 

It appears from ths judgments of the 
courts below that there was soms evidence 
of this natuce,evidence of recovery of stolen 
property from the huse of one accused, . 
(which: the trial Court did not consider, to be 
suificiently proved though the Appellate 
Qourt treated itas corroborative evidence) 
some evidence of asssociation before par- 
ticular crimes were committed. There is 
also -evidences given by a brother of the 
accompli:e supporting his story that Gondu 
had been sheltering in Dhaju’s house. This 
evidence implicates Akloo Chuukidar and 
Dhaju; but in view of what had happened 
in the earlier house-breaking case, its source 
might well have been regarded -as tainted 
as the evidence of the accompiice himself. 
Ido not say that it must necessarily be dis- 
believed on that account; but the learned 
trying Magistrate in his judgment ought 
(1) (1916) 2 E B 658,86 L JK B28; 15 L T 
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to have shown. that he realized -why this 
evidence. should be suspected, and io have 
explained why it was accepted. For the 
rest of the evidence of agsociatbn, more 
details are given inthe judgmen.:, which 
afford no means of estimating how far this 
evidence is to be regarded as o- value. in 
confirmation of the direct eviderce of the 
accomplice. There is evidence to -he effect 
that after these accused persons were ar- 
rested there was a marked. dearease in 
crime; but the learned Advocate for the 
petitioners points out that this. nay well 
have been the effect of the arrest of Gondu 
‘Mallik and his two associates’ on “April 
19. There is also some eccourt tin the 
Judgment’ of the learried Magistrate ` of 
independent evidence of Gondes state- 
ment where he describes h-w local 
knowledge was acquired for ‘the pur- 
pose of committing the crimes. This part 
of his statement may be true; laur it does 
not appear that this confirmaiion goes to 
show that any of the accused pezns took 
part in-the crimes. Sofar therefoe as the 
conviction jis besed on the ev dence of 
Gondu Mallick it is necessary for. -he trying 
Magistrate to consider exactly haw far he 
is corroborated in material’ particulars 
affecting each individual persar emong 
those convicted. : 

Apert from the direct evidence af the ac- 
_Complice there is a mass of evidence re- 
garding the general repute of the. persons 
accused. Thishas rot been considered in 
any detail by the trying Magistra.e nor hag 
he considered whether this evidence is to 
be regarded as in any way rebutted by the 
evidence of repute which has bsen given 
on behalf of the defence. There isno dis- 
cussion of how this evidence eferis each 
individual among 
required in a judgment under s. 110, 
Criminal Procedure Code. . Only three of 
the petitioners have moved the Heh Court; 
but as the case must be remanded the 
judgment of the Jower Appellate Court in 
respect of all 
may beset aside. The case is temended 
to the trying Magistrete for disp2sal in the 
light of the remarks which have been made 
above. He must discuss in dezail what 
confirmation of the evidence òf ihe ac- 
complice is found against each individual 
accused, and discuss exactly whaz may be 
the evidence concerning each of the pc. 
cused persons to justify convicio, after 
rehearing arguments, if argumerts -should 
be offered, | l 


N, ` Case remanded, 
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SIND JUDICIAL COMMISSIONER'S - 

a ; COURT 

Criminal Revision Application No 149 

i of 1931 
November 13, 1931 
MILNE, J. C., AND Aston, A. J.C. 
KESHOWDAS UTAMCHAND SHADIJA 
AND OTHERS APPLICANTS ; 
- versus - ; 
EMPEROR — Opposite Parry. 
> Criminal Proceaure Code \Act V of 1898), s, 229— 
Receiver from receiver .of stolen property— Joint 
trial with receiver and actual thieves— Whether 
likely to be prejudiced by joint trral~ Separate trial, 
propriety of. < E 

“Where the receiver from the receiver of stolen 
property was tried with the immediate receiver and 
the thieves and he alleged that although the stolen 
roperty was found in his shop it was deposited there 
by the receivers in his absence, and urged that the 
joint trial would prejudice him: j 

Held, that if hə were separately tried he would 
have been entitled to the protection in respect of state- 
ments made by the actual receiver to the Police 
under s.. 162, Criminal Procedure Code, and that thera 
was come possibility of prejudice to him in his joint 
trial with the other accused and bence he should be 
given a separate trial. | 

Cr. R. A. from an order of the 
Resident Magistrate, Rohri. 

Mr. Motiram Idanmal, for the Applicants. 

Mr. C.M. Lobo, for the Crown. 

Judgment.—This is an application on 
behalf of one Keshowdas accused with 
four others in the court of the Resident 
Magistrate, Rohri, for separate trial. It 
appears that charge against the first three 
accused is that they stole certain properiy. 
Accused No.5 issaid to have received the 
Property from the actual thieves and ac- 
cused No. 4 it is alleged isa receiver from 
accused No 5. The application of accused 
Nos. 4 and 5 in the luwer Court was. 
refused by the learned Resident Magistrate 
as he held that there was neither pie- 
judice nor iilegality in the joint trial. 

The applicant has argued befcre us that 
the provisions of s. 289, cls. (e) and (P, 
do uot referto persons who are receivers 
from receivers and that therefore the 
joint trial is illegal, Wedo not however 
think it necessary to go into that point, 
as the second contention raised by the 
applicant that the joint trial will prejudice 
accused No, 4 is sufficient for his purpose. 
As the case proceeds, the Pleader for 
accused No. 5 is  cross-examining the 
witnesses after accused No. 4. Accused 
No. 4is then in the unfortunate position 
of, being attacked in front by the Public 
Prosecutor and in the rear by accused 
No. 5. It may be noted that accused No. 4's 
case is that accused No. 5 had deposited 
two. closed. bags at his shop.-in-his ab- 
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sence, telling accused No. 4's servant to 
keep them until the senior partners ceme. 
Accused No. 4 admits that the stolen pro- 
perty was found in his shop but in the 
circumstances stated. Accused No. 5 
denies the story completely. 


Certain of the witnesses too have been ` 


examined by accused No. 5 with reference 
to statements made to the Police anc ex- 
tracts from their statements have been put 
on the record which accused No. 4 would 
probably prefer should not be on the 
record, and if he were being separately 
tried he would have been entitled to 
protection in respect of those statements 
under s. 162, Criminal Procedure Code. 
We are of opinion then that there is some 
possibility of prejudice to accused No.4 
in his joint trial with the other accused. We 
therefore direct that accused No. 4 should 
be triedin a separate trial from the begin- 
ning. 
N. Order accordingly. 


PATNA HIGH COURT 
Criminal Reference No. 21 of 1933 
August 2, 1933 

SAUNDERS, J. 
EMPEROR— REFEREE 
VETUS 
K. APPALSWAMY— ACCUSED 

Railwars Act (IX of 1890), s. 120—‘Person’, 
whether in:ludes an employee of the Railway. 

The word ‘persoo'ins 1:0, Railways Act, incudes 
an employee of the Railway and the section does 
apply to Railway eervants. Cufjiy ve Muhamadali 
(1), relied on. 

Cr. R. made by the District Magistrate 
Cuttack, in letter No. 5395, dated July 4, 
1933. 

Judgment.—This is a reference made 
by the District Magistrate of Cuttack under 
s. 438 of the Code of Criminal Procedure 
of the case of Station Master who has 
been convicted under s. 120 of the Indian 
Railways Act and sentenced to pay a 
fing of Rs. 5 for having addressed another 
member of the clerical staff of the stetion 
in abusive and obscene language. I am 
not disposed to accept the view of ithe 
learned Magistrate that the word “person” 
in s. 120 does not include an emplpyee 
of the Railway and respectfully agree with 
the decision of the Calcutta High Court 
in the case of Cuffly v. Muhamadali, 44 
Ind. Cas. 329 (1), in which it was held that 
the section does apply to Railway servants. 

The reference is accordingly discharg- 
ed, 

Reference dische rgd. 


N. . 
(1) 44 Jnd Oas 329; 19 Or. L J 313, 
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PATNA HIGH COURT 
Letters Patent Appeal No. 19 of 1933 
October 12, 1933 
COUgTN2Y-TERBELL, C. J., AND KULWANT 
SAHAY, J. 
Musammat JASODA KUER—DEFENDANT 
— APPELLANT 
versus 
PUNIT SINGH AND ofHers—PLaIntiFrs— 
RESPONDENTS 

Evidence—Award dinding property between the 
parties— Panty signing it in token of acceptance— 
Whether cezses to be an award—Admissibility with- 
out registrazion—Ekrarnama reciting fact of partition 
executed by parties through guardians—Admissibility 
to prove fac of partition. i 

An award by arbitrators dividing a property 
between thzee brothers does not cease to be an award 
on the ground that the parties put their signatures 
in token oz their acceptance of the award as made 
by the arbirators, Such a document is admissible 
in evidence without registration. Yemnava Shidra- 
mappa Arezhali v. Ievanshiddappa Mellappa (1) 
and Mangl< Prasad v. Babu Ram (25, relied on. [p 
938, cols. 1 & 2.3 

A deed o. ekrarnama executed by certain defend- 
ants through their respective guardians and reciting 
the fact of a partition through arbitrators is admis- 
sible in evidence as proof of the fact that there 
had been e partition ifit could be shown that the 
two persons who purported to act as guardians or 
agents wers acting on behalf of their respective 
wards or principals, [p $38, col. 2] 

L. P. A. against a decision of Mr. Justice 
Agarwala, dated December 22, 1932, in S. A, 
No. 326 oz 1930. 

Messrs. A. B. Mukherjee and R. N, 
Prasad, fcr the Appellants. 


Kulwant Sahay, J. -This is an appeal 
under the Lette:s Patent against a decision 
of a singzie Judge of this court who, 
agreeing with the Subordinate Judge, 


decreed tre plaintifis’,suit for a declaration 


cf his tisle to certain property. There 
were three brothers, Punit, Prayag and 
Behari. Ihe property admittedly belonged 
to these three brothers who jointly inherited 
iton the death of their father. Punit is 
the plainuiff in this suit and his case is 
that his brothers Prayag and Behari died 
in a state of jointness and, therefore, he 
took the whole of the property by right 
of suivivership. The defendant No. 1 is 
the wido-v of Prayag and defendant No. 2 
is his daighter. The defendant No. 3 is 
the wido of Behari. It appears that the 
plaintiff Punit has executed some sort of 
deed devising all his property to his 
daughters son who is the defendant No. 4 
in the scit, and that defendant No. 1 has 
made a gift to her daughter the defendant 
No. 2. 

The defence of the defendant No. 2 who 
was the sontesting defendant in the suit 
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was that the brothers were sepazzie and 
that on the death of Pryag and Behari 
their widows inherited their shares in the 
property. 

The trial Court found in fevcur of 
the defendants and dismissed the suit, 


On appeal the learned Subordinaze Judge’ 


found that the brothers were joint and he 
gave a decree to the plaintiff. 

On second appeal to this‘ covert the 
decision of the Subordinate Judge 22 been 
affirmed. 

The question no doubt was whether the 
three brothers were joint or separace which 
would ordinarily be a question of fect but 
the point of law raised is that certain 
documents relied upon by the deeadants 
as evidence of partition were iLegally 
excluded from evidence on the graurd that 
they were not admissible. The firs! docu- 
ment is Ex. I which is said te be an 
award by certain arbitrators dividing the 
property between the three brothers. This 
document bears the signatures of the three 
brothers and the question was whether 
this document was to be treatec as an 
award or as a deed of partitim. The 
courts below have treated it ase ceed of 
partition on the ground that it bears the 
signatures of the three brothers cver and 
above the signatures of the persors who 
are said to have effected the particicn and 
acted as punches. It has been ccrsnded 
by Mr. Abani Bhusan Mukherjee a behalf 
of the defendant-appellant that because 
the document bears the signaturss of 
parties in addition to the signaturse of the 


arbitrators, the character of the ducament_ 


cannot thereby be altered and that it 
remains an award all the same. Raference 
is made to the decision in the zese of 
Yemnava Shidramappa Anchali v. Bevan- 
shidappa Malappa, 101 Ind. Oas. 321 (1), 
where a Division Bench of the Bemtar High 
Court in dealing with asimilar decament 
which was signed by the parties a= well 
as by the punches, decided that it Enould 
be treated as an award and it we held 
that it was, therefore, not inadmissible for 
want of registration. The same view was 
taken by the Allahabad High Comt in 
Mangli Prasad v. Babu Ram (2). D that 
case the learned Judges referred to a 
decision of the Punjab Chief Count and 
observed that it was held in that cass that 
a document signed by the arbitretcs ag 
their award does not cease to be an sward 


(1) 101 Ind, Oas. 341; 29 Bom LR 297. 
(2) 116 Ind. Oas. 875; 51 A 659; A I R 29 All 
365; (1929) A L J 393, 


JAADLA KUER Y., PUNIT SINGH ° 


146 10 


merely because the settlement was arrived 
at by the parties and was also signed 
by them and as an award the document 
did not require registration. I am inclined 
to agree with the viewtaken in these cases 
and to hold that the document remained 
an award and its character was not altered 
because the parties put their signatures 
in token of the acceptance of the partition 
as made by the arbitrators: Treating it 
as an award it is clear that. the docu- 
ment was admissible without". registra- 
tion. ia 

The second document appears to be an 
ekrarnama executed by the defendant 
No.4 and the defendant No. 2 through 
their respective guardians. It recites the 
fact of the partition through the arbitra- 
tors as evidenced by the document Ex.I 
and there is an agreement that each of 
the parties will remain in possession of 
his one-third share according to that 
partition. The defendant No. 4 appears 
to be a minor and this document was 
signed by his father as his guardian. The 
defendant No, 2is evidently a pardanashin 
lady and the document was signed on her 
behalf by her husband. This document 
has been excluded on the ground that it 
contains the admission of third persons 
which cannot be used asevidence against 
the plaintiff. It is clear that it cannot be 
used as an admission but the document 
is certainly admissible in evidence as proof 
of the fact that there had been a partilion 
if it could be shown that the two persons 
who purported to ast as guardians or 
agen’s were acting on behalf of their 
respective wards orprinzipals. The docu- 
ment was clearly admissible as evidence 
of the transaction if it could be shown 
that it was executed in due course of 
business to settle disputes between the 
parties. Having regard to thase tw) docu- 
ments which appear to have been wrongly 
excluded from evidence 1 am of opinion 
that there has not been a proper trial of 
the case by the courts below on .the 
merits. The result is that the decree of 
the Subordinate Judge must be set aside 
and the case remanded to him for re-hear- 
ing after using these documents as evi- 
dence in the case. Costs will abide the 
result. 

Courtney-Terrell, C. J.—I agree. 

N. Decree set aside. 


ias * 


LAHORE HIGH COURT 
Second Civil Appeal No. 751 of 1931 
April 10, 1933 
BHIDE, J. 
BASHESHAR DASS - PLAINTIFF - 
APPELLANT - 
: versus 
DIWAN CHAND AND orHers—DEFENDANTS| 
— RESPONDENTS 
Limitation Act (IX of-1908), s. 15, Sch. I, Arts. 
` 109, 120 -Suit for mesne profits—Article applicable— 
Stay of deliveny,jaf possession in execution, whether 
extends timé,for suit for mesne profits—Decree declar- 
ing title—Whether gives cause of action for suit for 
mesne profits—Civil Procedure Code (Act V of 1908), 
0. XLIII, r. 1 (uj—Partial remand—Appeal—in- 
terpretation of statutes—Language clear and un- 
ambigious—Lffect to be given to it. 

Mere stay of delivery of possession of property in 
execution of a decree cannot serve to extend time 
for the institution of a suit for mesne profits, under 
8.15, Limitation Act, {p 941, col 1.] 

A plaintiff cannot be allowed any extension of time 
to save limitation merely oa equitable considerations 
unless the extension is provided for by the statute. 
Muthu Korakkai Chetty v. Mahamad Madar Ammal 
- (i) and Hukam Chand v. Shahab Din (8), referred 
to. [ibid] 

The plaintiff purchased a housein execution ofa 
decree on May27, 1917. Objections were raised 
and it. was held that he was entitled only toa 1/ard 
share. The plaintiff instituted a suit and obtained 
a decree declaring his right to the full house. After 
getting possession of the house plaintiff sued on 
June &, 1929, for mesne profits from May 27, 1917, to 
Jaunary 3, 1920; 5 

Held, that the suit was governed by Art. 109 of the 
Limitation Act and not by Art. 120; the cause of 
action arose when the mesne profits were received by 
the defendants and not when the plaintiff's right was 
declared ; and the suit was time-barred. Lakhan 
Chunder Sen v. Madhusudan Sen (1), Nrityamoeni 
Dossi v. Lakhan Chandra Sen (2), Dwijendra Narain 
Ray v. Jogesh Chandra Dev (3) and Bassu Koer v. 
Dhun Singh (4), distinguished: Sarat Kamini Dassi v. 
Nagendra Nath Pal (5jand Ram Charan Sahu v. 
Goga (6), referred to. 

So far as thé right of appeal under O XLIII,r. (L) 
(a), Civil Procedure Code, is concerned there is no dis- 
tinction between a partial and total order of remand. 

It isa well-recognised principle of interpretation 
of statutes that when the language is ciear and 
unambiguous it must be given effect to, apart from 
considerations of possible inconvenience or hardship. 
[p. 941, col. 2] ; xW) 

S. C. A.-from an order of the Senior 
Subordinate Judge. with special appellate 
powers, Lahore, dated January 21, 1981; 
modifying that of the Subordinate Judge, 
Fourth Class, Lahore, dated March 6, 193u. 

Messrs. Shamair Chand.and Rama Nand, 
for the Appellant. _ | . 

Messrs. M. C. Mahajan and Manohar Lal 
- Suchdev, for the Respondents. 

Judgment.—The material facts of the 
cage giving rise to this appeal are briefiy 
as follows :— 

In the course of execution of a decree 
obtained by Messrs, Mul Chand & Co., 
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against Narpat Rai father of the defen- 
dants, Nikka Mal father ofthe plaintiff 
purchased a house at an -auction sale and 
the sale was confirmed on March 27, 1917, 
Objections were raised by the defendants 
and eventually it was held on Augus: 30 
1918, that: Nikka Mal was entitled to get 
one-third share in the house only. 

” Both parties then filed declaratory suits 
to establish their rights. These resulted 
in conflicting decrees, which were set aside 
by the High Court and the cases were re- 
manded for redecision. Ultimately or May 
26, 1926, the plaintiff was declared the sole 
owner of the house by virtue of the auction 
sale and the suit of the defendants failed. 
On March 8, 1927, the plaintiff obtained 
possession of the house. In the course of 
this litigation the defendant obtained stay 
of delivery of possession twice—once by the 
Subordinete Judge on November 6, 1919 
and later on during the pendency of 
appeals in the High Court on January 3 
1920. a 4 

After the plaintiff obtained possession 
on March 8, 1927, he made an application 
to the exeeuting court for recovery of mesne 
profits from May 27, 1917 to March 8, 1927 
This claim was allowed for the period sub- 
sequent ta January 3, 1920, and the plaintiff 
was directed to bring a suit for recovery of 
mesne profits from May 27,1917 to J anuary 
3, 1920. As aresult of this order the plain- 
tif instituted the present suit on J anuéry 8 
1929, which has given rise to this appeal. 
It may be mentioned here that the order 
of the executing court awarding mesne 
profits for the period subsequent to Janu- 
ary 3, 1920, was eventually set aside by 
this court, on certain grounds which have 
no bearing on the present appeal. 

The present. suit ‘was for recovery of 
mesne profits from May 27, 1917, to Janu- 
ary 3, 1920, only. It was dismissed by the 
trial Court as time-barred under Art. 109 
of the Indian Limitation Act, but on. appeal 
the learned Senior Subordinate J udge held 
that the ciaim was within time with regard 
to the one-third portion of the house for the 
period from November 6, 1919, to January 
3, 1920, and remanded the case for reeci- 
sion after assessing the mesne profits for 
the said period. Frcm this decision the 
plaintiff hes appealed. 

A preliminary objection is raised that 
the appeal is not competent, as the plaintiff 
is not challenging the whole of the remand 
order, but only certain findings which have 
gone against him. No authority was cited 
in support of the contention and in view of 
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the wording of. O. XLIII, r. 1 (u), it does 
‘not seem to me to have force. It fs con- 
ceded that ‘an appeal would have been 
competent if the learned Senior Subardinate 
Judge had himself passed a decree Instead 
of remanding the case. No distinction 
seems to be recognised in O. XLII, r. 1 (u) 
between a partial and a total remand of the 
case. I overrule the preliminary objection. 
` On merits, the main point for determina- 
tion is, is the article of the Indian Limitation 
Act applicable’ to the case. The learned 
Senior Subordinate Judge's findings in 
this respect are not very clear, but he 
appears to have held that the plaintiff was 
entitled to recover mesne profits for the 
period from November 6, 1919 to January 
3, 1920, because délivery of possession 
during this period was stayed by the court, 
and that Art. 120 applied to the caseas the 
profits for this period were realized ‘not 
under a claim of title which was subsequent- 
‘ly discovered as untenable, but on account 
of the injunction of the court.’ “The learned 
Counsel for the appellant’s contention is that 
fhe whole of the claim was within time 
under Art. 120 of the Indian Limitation 
Act as the cause of action arose only after 
the final decision as to the question of the 
title of the plaintiff in 1926 and delivery 
of possession to him in pursuance thereof. 
The learned Counsel for the respondents 
on the other hand contended that Art. 109 
clearly applied and as time began io run 
from the date when the profits were received, 
` the whole claim for the period from May 27, 
1917 to January 3,1920 was time-barred.The 
respondents had not filed any appeal a- cross- 
objection against the order of the tarned 
Senior Subordinate Judge, as they did not 
think. it worth while to do so in view of the 
small period for which mesne profits were 
decreed. But according to the contention 
öf the learned Counsel the trial Court’s 
decision dismissing the suit was perfectly 
correct. Thelearned Counsel for the appe! 
lant disputed the applicability of Art. 109, 
but further urged that even according to 
that article time would begin to run only 
when the mesne profits were’ received and 
that the defendants had not shown that the 
profits were received more than thres years 
before the suit. 
- As regards the choice between Arts. 109 
and 120 of the Indian Limitation Art, it is 
perfectly clear that the latter article 


being a residuary one, will not arply, if- 


there is any other provision in the Act 
applicable to the case. Article 109 governs 
suits for “profits of immovable” Property 
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belonging to the plaintiff which have been 
wrongfully received by the defendants” and 
seems to be clearly applicable to the cir- 
cumstances of the present suit. The 

learned Counsel for the appellant contended- 
that it would be inequitable to hold that the. 
cause of action accrues in such a case when 

the question of title is finally decided bet- 
ween the parties. He relied chiefly on 

Lakhan Chunder Sen v. Madhusudan Sen (1), 
[the decision on the question of limitation 
in which was upheld by their Lordships of 

the Privy Council in Nrityamoni Dassi v. 

Lakhan Chandra Sen (2)], and certain obser- 
vations of the learned Judges of the Calcutta 
High Court in Dwijendra Narain Ray v 

Jogesh Chandra Dev, 79 Ind. Cas,520 (3), and 
of. their Lordships of the Privy Council in 
Bassu Koer v. Dhum Singh (4). The first of 

these cases was one in which the plaintiffs’ 
cause of action was once satisfied by a decree, 
which was subsequently held to be errone- 
ous and was set aside. It was held that limi- 
tation was suspended during the period 
when the plaintiffs owing to satisfaction of 
their cause of action, were not ina position 

to sue at all. No such situation ever arose 
in the present case The facts in Bassu 
Koer v. Dhum Singh (4), also were different. 
There, an arrangement had been arrived 
at -between the parties and some land was 
sold in lieu of a book-debt. That sale, 
however, was found to be unenforceable 
and it was held that when it was so declar- 
ed a new state of things arose and a new 


. obligation was imposed upon the debtor and 


that the suit for recovery of the debt was 
Within time either under Art. 97 of the 
Indian Limitation Act or by virtue of s. 65 
of the Indian Contract Act. ‘lhe observe- 
tions of their Lordships in this case must 
be read with reference to its facts and their 
ultimate decision and do not help the appel- 


lant. The third case, viz., Dwijendra 
Narain Ray v. Jogesh Chandra Dev 
. (3), was one for recovery of posses- 


sion of land together with mesne 
profits, and there are.no doubt certain 
observations in it with respect to the start- 
ing point of the period of limitation which 
go to some extent in favour of the conten- 
tion of the learned Counsel for the appel- 
lant. Butit must be pointed out that the 
(1) 35 O 209; 7 OL J 59:12 O W N 326. x 
(2) 33 Ind. Cas. 452; 43 O 660; 20 O W N 522; 30 
M LJ 529 (1916) IM W N 332: 3 L W 471; 18 Bom. 


L R418: 24C L JI 20M LT10.P 0). 
(3) 79 Ind. Cas. 520; 390 L J40: A I R 1924 Cal. 
600. 


(4) 11 A 47; 15 1A 211; 554F.PG J 260;-12 Tad 
Jur. 450 (PO). ` , p4 
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cireumstantèk -of that case also are- di- 
tınguishable iñasmuch as the plaintiffs im 
that case could not have sued for possessich 
or mesne profits until the question of tke 
registration of certain documents in which 
their title was based was first decided. In 
the present case there was no such initial 
difficulty. The plaintiffs, who were out 3f 
possession, could have at once sued for pos- 
session and mesne profits up tothe date >f 
the suit and also for further profits upso 
the date of the decree (ef. O. XX,- r. L, 
Civil Procedure Code). But for some 
reason or other this course was not adopted. 

The rulings relied upon by the. learned 
Counsel for the appellant have been con- 


sidered in Sarat Kaminidassi v. Nagendza ` 


Nath Pal (5) in which the case.law on the 
subject was reviewed and discussed at 


length by Mukerji, J. It was pointed ont. 


in that ruling that under Art. 109 of tke 
Indian Limitation Act the starting poiat 


of limitation is the time when the pyrofi-s” 


were received and the observations zn 
Dwijendra Narain Ray v.Jogesh Chandra 
Dv (3) with regard to the time of the az- 
crual of thé cause of action are therefore 
no: really relevant for the purpose of d2- 
jermining the starting point of limitaticn 
under that article. The rulings relied upan 
by the learned Counsel for the appellant have 
also been discussed by the Allahabad High 
Court in Ram Charan Sahu v. Goga (6), which 
was also asuit for recovery of mesne profi.s 
etc., and in which a similar view was taken. 
The question of limitation must be dete>- 
mined primarily on the language of the 
statute and the language of Art. 109 in tke 
present instance is perfectly clear and ua- 
ambiguous. It isa well-recognised prin¢ip-e 
of interpretation of statutes that when tke 
language is clear and unambiguous it 
must be given effect to, apart from coo- 
sideration of possible incorivéniencé or hard- 
ship. It seems, therefore, clear that linri- 
tation must be held to have commenced 
to run when the mesne profits, were T2- 
ceived by the respondents. | i 

It was next urged ori behalf of the ap- 
pellant that (i) the learned Senior Subar- 
dinate Judge has given no finding as 
to when the mesne profits were received 
and (ii) that even if the period of limi- 
tation began to run when, the mesne praits 
were received, the running of that pericd 


was subsequently suspended when ereca- 


` 423; A I R 1927 AIh 448. 
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-tion was stayed first by the order of the 


Subordinate Judge on November 6, 1919, 
and later on by the High Court on Jan- 
uary 3, 1920. As regards the latter point 
the stay erder merely related to the de- 
livery of possession and was no bar to the 
institution of a suit for mesne profits. The 
cause of action for recovery of those pro- 
fits was accruing every time these profits 
were received by the defendants anċ the 
only way the plaintiff could keep the caim 
within limitation was' apparently by insti- 
tuting suits for recovery of the profits 
within three years of the receipt 02 the 
same by the defendants. It is true that 
the question of title itself was being liti- 
gated, but as pointed out already the plain- 
tiff could have claimed possession and mssne 
profits also in the previous suit and as 
he did not do so, the only other course 
open to him was, I think, to institute se- 
perale suits for mesne profits within limi- 
talion. These suits would have been pro- 
bably stayed pending decision of ihe 
question of title. This course, (hough in- 
convenient was in the circumstances necce- 
sary tosave limitation. The mere stey of 
delivery of possession cannot therefore sarve, 
to extend time under s. 15 of the Indian 
Limitation Act. Lastly, with reference to. 
s. 14 the Act, it was urged that the p_ain- 
tiff was pursuing bona fide another remedy 
by applying to the executing: Court to award 
mesne profits under s. 144-55, Civil Proce- 
dure Code, but the period so spent should 
be deducted. But that application was 
not made till July 2, 1927 and long 
before thai date the plaintiffs claim for 
recovery ofmesne profits for the period now 
in dispute (May 27, 1917 to January 3, 1920) 
had become barred. It is not suggested 
that plaintiff is entitled to exemption under 
any other section. It is well established 
that plaintiff cannct be allowed any ex- 
tention of time to save limitation merely 
on equitable consideration unless the eš- 
tension is provided for by the statute: 
Muthu Koerakkai Chetty v. Muhammad 
Madar Ahmad (7) and Hukam Chand v., 
Shahab Dim (8). i 

In the end, I shall deal with the learn-. 
ed Counsel's contention that the learned 
Subordinate Judge has recorded no finding 
as to when the mesne profits were teceived 
and that the present suit would be within 
time even under Art. 109 provided the -pro- 


(7) 51 Ind. Cas, 66: 43 M 185; 26 M LT 459; 38 M 
LJ}: 11 L W 48%; (1920) M W N 42 (F B), 
ie 71 Tod. Oas. 495; 4 Tah, 90; AIR 1924 Leh, 
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fits were received within three years be- 
fore the institution of the suit. As tothis 
point it would be sufficient to say that 
this contention which involves questions of 
fact does nct appear to have been ever 
raised in the courts below. The present 
suit was for recovery of mesne profits for 
the period May 27,1917 to January 3, 1920, 
and it seems to have been assumed all 
along that the profits were received during 
or about that period. It was apparently 
never suggested that the profits for this 
period or any portioh thereof were receiv- 
ed afterwards within three years before 
this suit, 4. e., between about 1926 and 1999. 
The trial Couit dismissed the suit as barred 
by time under Art. 109 of the Limitation 
Act, But even in the memorandtm of ap- 
peal presented to the Senicr Subordinate 
Judge such ground appears to hare been 
put forward. Both the couits belew seem 
to have decided ihe case on the assump- 
tion that the profits were received during 
or about the period to. which ther relate 
and in the circi msiarces I see no adequate 
ground for allowing this point io be raised 
at this stage.” 

On the above findings I dismiss the ap- 
peal but in view of all the cirecmstances 
I leave the parties to bear their costs in this 
court. 

A. Appeal dismassed, 


LAHORE HIGH COURT _ 

Miscellaneous Civil Application Mo. 74 

of 1933. i 

(Civil Reference No. 19 of 1932) 

March 24, 1933 
Jar Lat. AND Monxor, JJ. 
THe COMMISSIONER or INCOME 
TAX, PUNJAB— PETITIONER 
VETSUS 
Diwan KISHEN KISHORE. — 
ASSESSEE—RESPONDENT. 

Income Tax Act (XI of 1922), s 66-4—Question 

referred admitting of no doubt—Opposite party con- 
ceding contention of asscssee—A ppeal to Priry Council, 
if lies. 
Tere the High Court answered a question refer- 
yed to it in favour of the assessee as the matter 
admitted of no doubt and the Counsel for the Com- 
missioner conceded that the contention of the assessea 
was correct : 

Held, that the case was not a fit one for appeal to the 
Privy Council on this point. 

Where two other questions raised in the reference 
were answered, one having regard to the terms of an 
award and the other in view of certain decisions of 
the Privy Council: i ; i 

Held, that these two points also did not satisfy the 
test laid down for an appeal to the Privy Council. | 


Petition for leave to appeal to ths Privy 
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Council against ihe order of Mr. Justice 
Jai Lal and Mr. Justice Monroe, dated 
November 9, 1932. 


Mr. J. N. Aggarwal, for the Petitioner. 
Mr. Badri Las, fer the Respondent. 


Order.—This is an ‘application under 
£. 66-A of the Indian Income Tax Act by 
the Commissioner of Income Tax, Punjab, 
for leave to appeal to His Majesty in 
Council from a judgment of this court 
dated November 9, 1932, deliveredon a 
reference made by the Commissioner under 
s. 66 (2) of ihe Indian Income Tax Act, 
Three questions were referred to this 
court :— 

Whether the assessment in question 
could be made under s. 34 of the Act, in 
olher words, whether under the circum- 
stances disciosed in ihe order of reference 
the inccme of the acses-ee could be said to 
have escaped assessment within the mean- 
ing of that section. 

We answered the question inthe neges- 
tive because we considered that the matter 
admitted of no doubt; in fact the Counsel 
of the Commissioner practically conceded 
that the contention of the assessee was 
correct and he sought to support the assess- 
ment by reference to other provisicns of 
the Act which we did not permit himto do, 
We are, therefore, of opinion that the case 
is not a fit one for appeal to His Majesty 
in Councilon this point. 

The remaining two questions referred 
for the opinion of this court were:— 

Whether, having regard to a certain 
award which regulated the devolution of 
family estate, the income of the younger 
brother of the assessee could be included for 
the purposes of assessment in the income 
of the assessee. : 

The third point was whether the as- 
Sessee who succeeded to the estate by the 
rule of primogeniture, the estate being 
impartible, should be deemed io be the 
managing member of a joint Hindu family 
consisting of himself and his sons. 

We answered both the questions in 
favour ofthe assessee, the first having re 
gard to the terms of the award and the 
second in view of certain decisions of the 
Privy Council. Weare, therefore, of opin- 
ion that these two points also do not satis- 
fy the test laid down for an appeal to 
His Majesty in Council. We are accord- 
ingly unable to certify that it is a fit case 
for àn appeal io the Privy Council and 
dismiss the application with Costs. 

N. Application dismissed, 
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_MADRAS HIGH COURT - -: .. 
Civil Revision aan No. 85 of 
1930 A 


September 1, 1933 
PAKENHAM WALSH, J. ` 
KADIR MOITHIN PULAVAR— 
PLsaINTIFF—PETITIONER 


versus. 
PANDURANGA NAIDU—Derenpant— 


RESPONDENT. 

Stamp Act (II of 1899), s. 2 (22), Sch. 1, Art. 1 
—Limitation Act (IX of 1908), 8, 19—Entry in 
creditor's books—Agreement to pay—Payee not named 
—Whether amounts to promissory note or acknowlecg- 
ment—Proper stamp duty. 

Where, to save limitation a debtor wrote in the 
creditor's books as follows; “This sum of Rs. 80U-1£-3 
will be paid by me immediately,” and the lower 
Court held that the entry was a promissory ncte 
and not being duly stamped, was inadmissible in 
evidence ; 

Held, (i) that the entry was not a promissory ncte 
as there was ‘no named payee, but wasan agreemeat 
or memorandum of an agreement Muthu Sastrigalv 
Viswanadha Pandara Sannadhi (') and Karuthappa 


Rowihen v. Bava Moideen Sahib (2), distinguished Lala | 


v Bhaga (2), Emperor v. Kallu Mal and Emperor v. 
Gulzari Lal (4), Divachand v. Hirachand Kamaraj (5 , 
Chandraprasad v. Varajlal (6). Ram Das v Inayat 
Ullah (1), Mulji Lala v. Lingu Makaji (>), Mahadass 
Kori v. Sheoraji Ram Teli (4) and Suryumall Murli- 
dhar Chandick v. Ananta Lal Damani (it), cœ- 
sidered. h $ 

CG. R. P. from a decree of the 
Court of ihe Subordinate Judge, Sou-h 
Malabar, Palghat, in S. C. S. No. 35 of 
1929. wi 

Mr.C. S. Swaminatha Ayyar, for the 
Petitioner. ; 

Mr. S. Venkatachala Sastri for Mr. Para- 
kkat Govinda Menon, for the Respondent. 

Judgment.- The suit was Tor 
Rs. 974-1-11 being the principal and iniz- 
rest due by the defendant on account of 
dealings carried ôn with plaintiff from 
January, 1917,to August 22,1926, on which 
date the balance was struck. | 
_ To save limitation the plaintiff relied cn 
anentry by the defendant dated August 
22, 1926, in plaintiff's account book which 
runs as follows: | 

“This sum of Rs, 80C-11-3 will be paid by me in- 
mediately” . 

The debt was denied and various de- 
fences raised, but the suit was dismissed 
onthe preliminary point that the entry 
relied on to save limitation, being a pro- 
note and not being stamped, was inadmis- 
sible and hence the suit was barred by 
limitation. 

This Civil Revision Petition has been 
filed against that order. a 

The learned Sub-Judge has also discus- 
Bed thecontention that the entry is an 
acknowledgment under Art, 1, Sch. I of the 
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Stamp Act. I agree; with him that the 
proviso to that section clearly takes this 
entry out of that definition. He has, how- 


-ever, held that it isa pro-note but he has 


failed to deal with the point raised be- 
fore me that the payze is not named. The 
iwo cases which hecuotes Muthu Sast~igal 
v. Viswanadha Pandara Sannadhi (1) and 
Karuthappa Rowthan v. Bava Motdeen 
Sahib (2) are both zases where the payee 
was named and so are not relevant tothe 
point in issue. 

Two cases directly in point are quoted 

for the petitioner. ~ 
_ (1) Lala v. Bhaga (3) where the question 
arose whether an ertry of this sort which 
had been stamped with a one anna stamp 
as a prc-note, was properly stamped and 
whether it was not to be stamped as a 
bond. Ths learned Subordinate Judge 
who réferred that matter in a note of 
considerable length and interest quoted a 
number ofrulings, and concluded tha: the 
case law didnot sfford much help. He 
expressed no opinion. The Full Benchin 
a judgment of 3 lines which gives no 
reasons held that the document was a bond 
and should be stamped as such. Althsugh 
the actual question was whether the cocu- . 
ment was sufficiently stamped, this depsnd- 
ed on its nature which is the chief point 
here. a 
_ (2) The other case is Emperor v. Kallu 
Mal and Emperor v. Gulzari Lal (4) where 
it was held that ihe document was not a 
pro-note, the payee not being named. 
- Inan earlier Bombay case, Divachard v. 
Hirachand. k amaraj ib) a-Full Bench zase 
alluded to in Lala 7. Bhaga (8) the same 
point came up but the matter was de- 
cided on enother ground that the document 
having been admittad in” evidence. its 
validity with regard to the stamp an it 
could not Le questioned. 

A case which is also in petitiorer's 
favour is Chandraprasad v. Varajlal (6). 
There also the payee was not named 
and the court held that it was nota pro- 
note but thai it would fall withins. 25 
cl. (tit) of the Indian Contract Act, 1872, if 
it were proved that at the time when defend- 
ant signed the khata he was one aganst 


(1) 21 Ind. Cas. 864; 38 M 660; 14 ML T 520; (2914) 
M WN 58; 26 M LJ 19. : 
(2) 12 Ind. Cas. 542; 36 M 370; (1911) 2 M WW 


880: 10 M LT 531; 24 M LJ 513, 


(3)-3 Bom L R 699. : 
(4) A W N 1903, 174. 

(5) 13 B 449, 

(6) 8 Bom L R 644, 4 
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whom ihe debt might have been enforced 
but for the law of limitation. 

For the respondent is quoted Ram Das 
v. Inayat Ullah (7). The exact words of 
the document are not quoted in the judg- 
ment, but from the summary given it 
would appear that the plaintiff was named 
as the payee. The other cases quoted on 
either side are not really relevant. . 

In Mulji Lala v. Lingu Makaji (8) 
(mentioned by the lower Court) an entry 
like this was held to be an acknowledg- 
ment, but there was there no promise to 
pay, which, as observed above, takes 
the present document oùt of the defni- 
tion of an acknowledgment. 

In Mahadoss Kori v. Sheoraji Ram Teli 
(9) the payee was named butit was held 
tnat as there was a stipulation to pay 
interest it fell under Art. 5 (c) of the First 
Schedule of the Stamp Act of 1&99. 

Surjumull Murlidhar Chandik Y. Ananta 
Lal Damani (10), also is not relevant as jit 
deals with the question of intention which 
only arises if the document can otherwise 
come under the definition of acknowledg- 
ment in Art.1,Sch. I. 

All the direct authorities are in peti- 
- tioner’s favour -and there is none quoted 
which supports respondent. The lower 
Court has failed, in considering’ whether 
this document is a prc-note or not, to 
deal -with the most important paint whe- 
ther the payee isnamed. The penalty of 
having the suit dismissed becanse the 
document is not stamped isa very severe 
one and the ends of justice certainly re- 
quire that if the’ document is neither a 
pro-note nor an acknowledgment the plain- 


` tiff should have a chance of stamping. it 


properly and putting it in as evidence. 

If this document is neither’ a pro-note 
nor an-acknowledgment I should have 
been inclined to regard it, as. contended 
for by the petitioner’s Pleader, as either 
an agreement or a memorandum of agree- 
ment. In the somewhat similar case 
Lala v. Bhaga (8), the Full Bench held 
that such a document .was a bond. I 
leave this point to the- decision of the 
lower Court. The decree is set aside and 
the suit restored to file and plaintiff 
should be allowed an opportunity af stamp- 

(7) 71 Ind. Cas. 1027; 45 A 374; 21 A LJ 263; AL 
R 1923 All 297; 90 & AL R404, 

(8) 21B 201.. - ohne 

(9) 52 Ind, Oas. 974; 41 A169; 17 A LJ 19;1U 
PLR (A) 29, ; 

(10) 74 Ind, Oas. 1029; 46 M 948; 45 M LJ 399; 
ae W 485; (1923) M W N 743; A I R 1994 Mad 
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ing the document correctly. If he does 
so within the time allowed him by the 
court the trial should proceed on the other 
issues. Costs of this civil revision peti- 
tion will be costs in the suit. ih 

This petition having been set down to. 
be spoken to this day, the court made the 
following 

Order.—Since passing this order, my 
attention has been-drawn to the fact that 
in Lala v. Bhaga~.(3), there was an at- 
testation. I, therefore, had the order. 
spoken to again after notice. It is clear 
that where there is no attestation as in 
this case the document cannot be'a bond : 
Vide Bidhuranjan Majumdar v. Mangan 
Sarkar (11), Reference under Stamp Act 
I of 1879 (12), and Reference under Stamp 
Act, Sec, 49 (13), Vide, also s. 2. el. 
5 (b) of the Stamp Act. That being the 
case, the last paragraph of the order w.ll 
be amended es follows: for, “I should have 
been inclined to regard it,” read, “I regard 
it,” and omit the sentences, “In the seme- | 
what similar case, Lala v. Bhaga (3), the 
Full Bench held that such a document 
was a bond. I leave this point to the de- 
cision of the lower Court.” 

ASN, i Case remanded. 

(11) 67 Ind. Cas. 780; 49 O 729; 26 OW N 585; 35 
OLJ 459; AIR 1922 Cal 459. 

(C2) 17 A211; A W N 1895, 61. 

(13) 10 M 158. 
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LAHORE HIGH COURT 
Miscellaneous First Civil Appeal 
No. 1169 of 1932 

“ March 6, 1933 > 


: Jat Lan, J. 
SATYA PAL AND OTHERS — 
PLAINTIFFS—APPELLANTS 
` versus i 
SANT RAM AND OTHERS —DBEFENDASTS 
AND ANOTHER Pi AINTIFF — 
7 RESPONDENTS. 

Civil Procedure Code (Act V of 1208), O 
T. 9—Notice served on Pleader not accepted— Party 
not present on date fixed—Finding that as Pleader 
had not obtained permission to withdraw, service on 
him must be deemed to be service on clients— Dismissal 
of suit in default— Whether can be set aside.. 

A Judge issued notice to the plaintiffs personally, 
to their Oounsel and to thedefendants to appear in 
his court.on a certain date. The notice issued to the 
plaintifis personally was notserved. The notice to 
their Counsel was tendered to him™but he declined to 
accept it on the ground that he was no longer re- , 
presenting them. When the case was taken up on 
the date fixed nobody appeared for the plaintifis and 
the trial Court held thatthe Counsel was not entitled 
to withdraw without the permission ðf the court and ag 
be had not obtained such permission, getyice on him 
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must be deemed to be service on his clients and 
therefore, he dismissed the suit : 

Held, that in the circumstances, it was unfair to 
penalize the plaintiffs for the conduct of their Cou 
sel even if it was illegal, and especially because ths 
failure of the Counsel to accept service was brought 
to the notice of the court in sufficient time to enabls 
it to serve the plaintiffs personally and that ths 
dismissal of the suit in default should be sa 
aside, : 

M. F. A. from an order of the Subor- 
dinate Judge, First Class, Lahore, datec 
May 30, 1932. 

Mr. Achhru Ram, forthe Appellants. 

Mr. Raghnath Roy, for the Respondents. 

Judgment.—The appellants’ suit was 
dismissed in default on January 14, 1932. 
and an application to restore the same 
having been dismissed, the present ap- 
peal has been filed by him. It appears 
that the case was originally pending ir 
the courtof another Judge who was trans- 
ferred and was subsequently to be hearc 
on January 14, 1932, by another Judge 
who issued a notice to the plaintiffs per- 
sonally, to their Counsel and to the defend- 
ants to appear in his court on January li 
1932. The notice issued to the plaintifs 
personally wus mo: served. Tae notice 
to their Counsel was tendered to him bus 
he declined to accept it on the ground tha- 
he was no longer representing them. The 
note made bythe Counsel on the notice 
was broughtto the notice of the learnec 
Judge below on January 5, 1932, but’ he 
took no action either to serve the plaintiffs 
personally or to inform Counsel that ser- 
vice on him would be considered to be 
service on his clients. On January 14 
1932, nobody appeared for the plaintiffs 
and the trial Court held that the Counsel 
was not entitled to withdraw without ths 
permission of the court and as he had nos 
obtained such permission service on him 
must be deemed to be service on his clients 
and therefore he dismissed the suit. In 
my opinion, in view of the facts stated 
above, it was unfair to penalize the plaint- 
iffs for the conduct of their Counsel ever 
if it was illegal, and especially because 
the failure of the Counsel to accept service 
was brought to the notice of the court in 
sufficient time to enable it to serve th= 
plaintiffs personally. I must, therefore, 
accept this appeal and set aside the dis 
missal of the suit in default. 

The hearing of the case appears to have 
been much delayed and I direct the learn- 
ed Judge below to proceed with it with 
all possible expedition. The parties who 
are ‘present before me personally and 
their Counsel have been directed to am 
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pear before the trial Judge on March 17, 
1933, wher he will fix a date for the zur- 
therhearing of the case and intimate the 
same to the parties. 

There will be no order as to the costs of 
this appeal because the defendant is not 
responsible for what has happened. 

N. Appeal acceptece 


LAHORE HIGH COURT 
Second Civil. Appeal No. 849 of 1928 
i March 1, 1933 

Jar Lat, J. 
GHARBA SINGH AND OTHERS— 

DEFENDANTS - APPELLANTS 

- VETSusS . 
NANAK AND OTHERS - PLAINTIFFS — 
RESPON DENTS. 

Civil Procedure Code (Act V of 1903), O, XXII, ~. 
—Appeal—Severcl respordents—Death of some— 
Appeal, when abetes totally - Difference between cuits 
for declaration of title and partition, 

A suit for a declaration cf title, whatever may be 
the motive forit, must be distinguished from a suit 
for partitionand the same rule as to total abatement 
does not necassarily apply td both kinds of cases. 

Eight men, proprietors of a village,i instituted a 
suit against ths other proprietors for declaration shat 
the plaintiffs and the defendants were entitleé to 
divide the shamélat land o? the village according to 
ancestral shares as recordec in the first settlement 
and notas subsequently recorded in the Revenue. 
Records. This suit having been decreed by the, 
trial Court tha defendants presented an appeal. 
At the hearing ofthe appeal it transpired that one 
defendant, whose name was mentioned as one of the: 
appellants, had died subseqaent to the presentation of 
the appeal bus before the hearing thereof and his 
legal represenzatives had rot been substituted wishin 
the prescribed time: 

Held, that there could be no question of confliccing: 
decrees in a case like the present and, as the shares of- 
all the parties were ascertainable, - whatever methed of 
division might be applied aad the appeal did not abate 
totally. Sant Singh v. Gulab Singh (1), followed. 


3. C. A. from the decree of the Addi- 
ticnal District Judge, Hoshiarpur, dated: 
December 21, 1927, atirming that of the 
Subordinate Judge, Fourth Class, Garh- 
shankar, dated December 2, 1926. 

Mr. Fakir Chand, for the Appellants. 

Mr. J. G-Sethi, for the Respondents. _ 

. Judgment.—A copy of the decree has 
pow been filed and I have heard Counsel 
on the merits of the appeal. The factsare 
these :—Eight men, proprietors .of the 
vilage, instituted a suit against the other , 
proprietors for a declaration that the-pla_nt-’ 
iffs and the defendants were entitled to 
divide the shamilat land of the village 
according to ancestral shares as: recorded 


in the first settlement and not as subse- 


quently recorded in the Revenue Recozds. 
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This suit having been decreed by the trial 
Court the defendants presented an appeal 
which was heard by the Additional District 
Judgeof Hoshiarpur. At the hearing of 
the appeal it transpired that one Baga 
defendant, whose name was mentioned as 
one of the appellants, had died subsequent 
to the presentation of the appeal but before 
the hearing thereof and his legal represen- 
tatives had not been substituted within the 
prescribed time. The Additional District 
Judge, thereupon, on an objection by the 
respondents, held that the appeal had 
abated with regard to Baga and also in 
its entirety and ‘dismissed it. The remain- 
ing defendants have presented this second 
appeal. A 
The learned Counsel for the appellants, 
Mr. Fakir Chand, half-heartedly contended 
that the appeal did not abate even with 
regard to Baga but finally he conceded that 
it had so abated. In’ view of this it is 
not necessary to discuss this question. ` 
The main contention of the learned 
Counsel was that the view of the learned 
“District Judgé that the appeal hid abated 
in its entirety,.was wrong. Mr. Jai Gopal 
Sethi, on behalf” of. the respondents, 
strenuously urged that, having regard to 
the nature of the suit, i. e., the declaration 
with a view to partition, the whole appeal 
had abated. A suit for a declaration of 
title, whatever may be the motive for it, 
must be distinguished from a suit for 
partition and, in my opinion, the same rule 
as to total abatement does not necessarily 
apply to both kinds of cases. The present 
case is, in my opinion, fully covered by the 
authority of Sant Singh v. Gulab Singh (1), 
a judgmentofa Full Bench of this court. 
There can be no question of conflicting 
decrees in a case like the present and, as 
the shares of all the parties are ascertain- 
able, whatever method of division may be 
applied there could, in my opinion, have 
been no total abatement of the appeal 
before the Additional District Judes. [t is 
not necessary to discuss the cases cited by 
the learned Counsel on both sides. Most of 
the cases cited by Mr. Sethi are of a date 
prior to the decision in Sant Singh v. 
Gulab Singh - (1) and’ Maha Mangal 


Rai v. Kishen Kandu 100 Ind. ° Cas. 
` 346 (2), cited by Mr. Faqir Chand 
is an authority in his favour that 


there can be no abatement with regard to 
Baga even, but on this aspect of tks case I 


(1) 114Ind Cas 417;10 L7;A IR 1928 Lah 572; 30 
PLR 453(F B) $ 


(2) 100 Ind Oas 346; A I R 1927 Leh 311. 
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have expressed no opinion in view of the 
admission that there has been an abate- 
ment with regard to Baga. 

I accordingly accept this appeal and set 
aside the decree of the Additonal District 
Judge and send the case back to him with 
direction to hear the appeal, assuming 
that it has abated with regard to Baga and 
that there has been no abatement with 
regard to the other appellants. In the 
peculiar circumstances I make no order as 
to the costs of this appeal. The court-fee 
stamp on the memorandum of appeal shall 
be refunded to the appellants. 


ASN. Appeal allowed. 


_ , RANGOON HIGH COURT 
Civil Miscellaneous Application No. 3 
i of 1933 
February 22, 1933 
BAGULEY, J. 
THEO LAZARUS—ApPLIOANT 
Versus 
E. M. DESOUZA & Co.—Opposite PARTIES. 
Civil Procedure Gode (Act V of 1808), O. XLVII, 
r. 1—Review—Absence of cbvious and apparent 
blunder—Review, if can be allowed—Master and 
servant—E mployee entitled to one month's leave on pay, 
inliew of leave every year given notice and one 
month's pay — Discharge when employee was en- 
titled to a month's leave—Discharge, if proper. 
An obvious and patent error of law—what may be 
called a blunder—may be a good ground for review 
but where there is no obvious and apparent blunder, 


- no review lies, 


Where the High Court reversed a deeree of the 
lower Court not om assumed states of fact but upon 
a question of nomenclature applied to a sum of money 
paid by the defendants, and the defendant applied 
for review on the ground that a new contention was 
put forward: i 

Held, that there was no new contention nor any 
apparent blunder and that review should not be 
allowed. Eshenchundar Singh v Shamachurn Bhutto 
(|, Jagaveara Rama Venkateswera v. Arumugam 
Chetty (3) and Nathu Piraji.v, Umedmal-Gadumal 
(1), distinguished. Abdul Rahmanv D. K Cassım 
& Sons (3), referred to. 

A was working as an employee in B & Co. under 
an agreement by which A was entitled to a month's 
leave or a month's salary in lieu of leave. A's 
services were dispensed with on payment of salary 
up to date of dismissal and a month's pay in lieu of 
Notices A contended that as at that time he had 
earned a month’s leave, he should be paid for that 
period also: 

Held, that in A’s case the term of leave due and 
the term of notice happened to coincide and B & Co, 
was -entitled to discharge him on giving him a 
months’ pay and notice at the same time, 


C. M. A. against the «judgment and 
decree of the Small Cause Court, Rangoon, 
dated July 7, 1932, 
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Messrs, Aiyengar and Chari, for the Ap- 
plicant. 

Messrs. Mc Donnell, Clifton & Hartnoll, 
forthe Opposite Parties. 

Order.—This is an application for re- 
view of an order passed ‘by me in Civil 


Revision No. 202 of 1932 arising out ofa- 


suit tried by the Small Cause Court, 
Rangoon. The original suit was one in 
which the plaintiff claimed Rs: 40) as one 
month’s salary, according to the heading 
of the plaint. 
out that the plaintiff had been employed 
by the defendant company on certain 
terms one of which was that after every 
11 months he was entitled to a month’s leave 


on full pay, or one month’s full pay asa, 


bonus in lieu of leave and that on May 16, 
1931, his services were dispensed wih aad 
he was offered the pay due up to the date of 
dismissal and one month’s salary in lieu: of 
notice. At the time, he contended, he had 
one month's leaveeddue to him. He accepi- 


ed the payment offered as one month's’ 


salary in lieu of notice without prejudice 
to his claim for a further month’s salary 
in lieu of the leave already earned. In 
the written statement the defendants demied 
that there was any agreement between the 
parties and that the plaintiff was entitled 
to one month's leave erery eleven months, 
and they stated that they terminated the 
plaintiff's services by paying him a month’s 
salary in lieu of notice. 

The trial Court came to the conclusion 
that one of the conditions under which ‘the 
plaintiff served the defendants was that 
the plaintiff was entitled to a month’s 
leave every year or a month’s payin [eu 
of leave. A decree was accordingiy given 
to the plaintiff for one month's pay. The de- 
fendants came to this court in revision and 
raised the contention in argument that they 
were entitled to disperse with the services 
of the plaintif by giving him a month's 
leave on full pay and notice at the same 
time, and that that was in effect what 
they had done. It was contended that the 
plaintiff had received all the money that 
was due to him, although perhaps the pay- 
ment had been wrongly described atthe 
time it was made to him. Accepting this 
contention 1 set aside the decree of the 
trial Court and directed that the plaintiff's 
suit be dismissed,- but without -costs in 
view of the fact that the litigation had 
largely been brought about by the way in 
which the defendants and their legal advis- 
ers had handled the matter both before the 
suit was brought and also in the trial Oourt, 


Wika Lazartts ä. k. M. Dksotiza & ad: 


The body of the plaint sets. 
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and further, what influenced me in pass- 


ing this order was the fact that I was told 
that this was atest case and would govern 


- the cases of several other servants whose 


services were dispensed with at the same 
time and on the same conditions as the 
plaintiff's. z 

I may here note- perhaps that if this was 
selected as a test case it was a most unfor- 
tunate selection for the plaintiff and his 
fellow employees. It might well be argued 
that as he received nothing all ther 
employees would aso receive nothing, 
whereas on the basis on which I dezided ' 
the case an employ2e who had, say, two 
months’ leave due to him at.the tims his 
services vere dispensed with by the defend- 
ant compeny, would be entitled, if he had 
received one month’s pay, to receive a’ 
further month's pay because I held that- 
the terms and conditions under which the 
plaintiff served provided for his rece-ving 
one month's leave evary year, or one mcnth’s 
pay in lieu thereof. ; 

The present application for review is 
filed on the ground mainly that the decision 
is based on a contention not put forward 
by the defendants in the trial Cours. It 
was argued that this was anerror of law 


apparent on the fase of the record. It | 


was further argued that the new ground 
of attack set up took the plaintiff entirely 
by surprise and no opportunity had been’ 
given him to meet the new contention 
put forward by the defendants, and.there-. 
fore the application for review should be 
granted. With regard to this latter ques- 
tion I may say at once that although’ it’ 
was stated that this was a new ground put 
forward by the defeadants no request for 
time to meet it was made to me, and had 
a request of this nature been made to me 
it would, no doubt, have been granted. 
That it was anew point was menticned, 
but no authority was quoted to me to 
show that it could not be raised. In 
arguing the review I was given several 
authorities none of them being authorities. 
from this Court. The first is a very old 
case, Hshznchunder Singh v. Shamachuran 
Bhutto (1). ln the judgment it was men-. 


tioned thai their Lordships of the Frivy: 


Council desired to point out the 

“absolute necessity that the determinations in a 
cause should be founded upon a case either to be 
found in the pleadings or involved in or cons-stent 
with the case thereby mace ™ 


In this case it is stated that the High 


(IIM LA 7; 6 WR 87; 2 Ind. Jur, (N. 8, 87; 3 
Bar, 202 (P, D. 4 


dpr at 


gig. 


assumed state of facts which is contrary to 


“the case stated in the plaint by the plaintiff, 
-and devoid not only of allegation, but also 


of evidence ın support of it. It seems to 
me that this case can be differentiated 
from the present case in that the fects in 


“the present case are scarcely disputed. 


It is merely a question of the nomencla- 
ture applied to the sum of money paid by 
the defendants to the plaintiff when his 
services were. terminated, and it must 
always be remembered, as I have had 
occasion to point out before, that calling a 
thing by any particular name does not neces- 
sarily give it all the attributes of the 
name by which it is called. The next 
case is nearly as old as the case already 
quoted. It is Sreemutty Dossee v. Rance 
Lalunmonee (2). Inthe judgment of this 
case appears the passage: 


“Their Lordships cannot but feel that it would be- 


most mischievous to permit parties who had had 
their case upon one. view. of it fairly tried. to come 
before this Board and to 


datermined upon grounds which have never been 
considered or taken or tried in the court below,” 


This, it is clear, was a case in which 
an entirely new case-was set up in second 
appeal, and the perusal of the case shows 
that it seems to me most probable that fresh 
evidence would havehad lo be gone into to 
determine. the new case raised in second 
appeal. This case also is distinguishable. 
Jagaveera Rama Venkateswara v..Arumu gam 
Chetty (3): In.this case the new point 
which it was sought to raise before the Privy 
Council and which was not raised before 
the High Court in appeal seemed to have 
been determined against the appellant who 
wished to raise it by a preliminary decree 
of the District Court which was. not ap- 


pealed; so this case is also on a somewhat - 


different footing from the present case. 
The last case quoted is Nathu Piraji v. 
Umedmal Gadumal (4). In this case 
the defendant had been unsuccessful 
in the trial Court, and, on appeal, 
an entirely new point was raised, ap- 
parently by the District Judge, which 
required further evidence and he re- 
manded the case to the trial court for 
this further evidence to be recorded. The 
High Court on appeal stated that: 

“A litigating party can only succeed secundum 
allegata et probata and the courts should check the 


(4 = MI A 470; 11 WR 27; 2 Suth. 199; 2 Sar. 453 


(3) 48 Ind. Cas: 907; 45 LA 195; 43 M Tz4; (1918) 
M WN 732; 23 O WN 225; 36M LJ 40:17 ALJ 
129 (P. 


0.) 
(4) 1 Ind, Cas. 456; 33 B 35; 10 Bom, L R 738, 
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seek to have the appeal. 
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tendency of defeated litigants to evade their defeat 


by devisinga new case which was never set up 
when it should have been set up.’ 


This case is certainly more directly 
to the point than the other cases, but in 
this case again entirely new facts had 
to be proved, which is not the case in 
the case now under consideration. It is 
possible that there may be an error of 
law, but it can scarcely, I think, be said 
that the error of law is apparent on the 
face of the record. If the judgment it- 
self is read there seems tome to be no 
obvious blunder,and, even if anew case 
were made out, it must not be regarded 
as in every case vitiating the whole 
proceedings. I have quite recently read 
a judgment passed by the Privy Council 
in the case of Abdul Rahran v. D. K. 
Cassim & Sons (5) in which an entirely 
new point was raised not by either of 
the parties but by ar outsider while the 
Judge of the trial Court was delivering 
his judgment and this point was success- 
fully argued in first appeal and, al- 
though their Lordships of the Privy 
Council remarked in general on the ob- 
vious irregularities that had taken place, 
they did not rule the point out in their 
judgment. I am prepared to hold that 
an obvious and patent error of law—what. 
I call a blunder—might be a good ground: 
for review; but I would not consider that 
there is any obvious and apparent blun- 
der in this case. 

It would, I think, be most unfortunate 
if this case—a test case—hadto be de- 
cided apart from its merits, on some 
technical pleading because it would no 
doubt merely prevent the unsuccessful 
litigant from accepting this as a test case 
and it would result in a group of new 
suits being filed. As I have said, this. 
isan unfortunate case to bring as a test 
case because ithe period of notice and 
the period of leave d.e happened to coin- 
cide, but, on the merits, this case has- 
determined: the point in issue between the 
parties so far as I can see because it 
has been held that the plaintiff was en- 
titled to his month’s leave but- it has also 
been held that he might be given his 
notice during the period of leave due to him: 
and therefore in his case the term of leave: 
due and the term ofnotice happened to 
coincide, which may possibly not be the 
case with some of'the-other employees affect: 

: . 328; AIR 1933 P O 58;.11 R 58; 
109 WIN 195; 37 ow 331; (1933)- M- W- N'166; Ind. 
Rul. (1933) P G.59; (1933) A L J. 244; 64 M L J 307; 35 
Bom, L R 331; 37 0-W N 405; 57 O, LJ 136 (P. 0). 
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ed by this case, I therefore dismiss this 
application for review but pass no order 
as to costs. 

N-A. Application dismissed. 


LAHORE HIGH COURT 
Criminal Appeal No. 875 of 1932 
April 11, 1933 
DALIP SINGH AND ABDUL QADIR JJ. 
MEHDI AND OTHERS—CONVIOTS— 
APPELLANTS 


VETSUS 
“ EMPEROR—Oprosirs Party 
Criminal Procedure Code (Act V of 1898), ss 128, 
489—Penal Code (Act XLV of 1860), ss. 149, 302, 826 
—Power of High Uourt to alter conviction under s. 326 
to one under s.802—Common object of members of 
unlawful assembly—Death ensuing from use. of spears 
—Conviction under `s. 802 read with ‘s: 149—Propriety 


of. 

The High Court has, under :the combined provi- 
ssions of se. 423 and 439, Criminal ‘Procedure Code, 
‘power to altera conviction under s, “26, Penal Code, 
“to one under s. 302. ‘Kambam Balli Reddi v. Emperor 
(1) and On Shme v. Emperor (2), relied on, Kisken 
Singh v. Emperor (3), distinguished. |p ,col .] 
` Where ina fight between the parties who are 
well armed, the wayin which the spears are 
used is in itself strong proof of the in- 
‘tention of the persons using them and the pro- 
tracted nature of the attack shows that allthe accus- 
ed had a common object in the unlawful assembly, 
and death has ensued as a result, the accused sbould 
-be convicted under’s, 302, Fenal Code, read with 
s8. 149. 

C. A. from an order of the:Sessions.Judge, 
Attock, ‘dated. June 7, 1932. 

Mr. L. Saunders, for the Appellants. 

Mr. D. R. Sawhney, for the Opposite 
Party. ; ; . 

Dalip Singh, J.—On January 18, 1932, 
a serious riot occurred jn village Dhoke 
Gujri in the course of which three per- 
sons, namely,-Mirza, Ghazan and Alif lost 
their lives, Khuda Dad was dangerously 
wounded with a stabbing weapon, Khan 
Alam also sustained simple injuries with 
a stabbing weapon and Mukhana, Mulk 
and Shahana also received simple injuries 
with a blunt weapon. .On the other side 
Fazal Dad, Sulaiman, Gulab, Asir, Aurang- 
-zeb and Mehra received certain injuries 
‘described .as abrasions with the exception 
‘of one: injury of Fazal .Dad, which 15 
described as a contused wound. Twelve 
‘persons were challaned before the learned 
Sessions Judge. ‘The Committing Magis- 
trate had framed certain charges ‘against 
‘them but these were amended by the 
learned Sessions Judge and finally five 
persons, namely, Mehra, Fazal Dad, Mehdi 


‘son of Sardaya, Mehdi son of.-Alif and ` 
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Ahmad Ali were charged under s. 148; 
the common object of the unlawfal assem- 
bly being described as murdering Alif, 
Mirza and Ghazan and preventing one 
Nawab. from rebuilding a wall. Seven 
other persons, namely, Aurangzeb Gulab, 
Sulaiman, Amir, Munir, Bahadur, an Mir 
Alam were charged under s. 147, with the 
same common obiect. In addition there 
were charges under s. 302, Indian Penal 
Code, read with s. 149 of the same Code 
against all the twelve persons named 
above, the common object being specified 
in one head the murder of Alif, in a 
second head the murder of Mirza, in a 
third head the murder of Ghazan, in a 
fourth causing grievous hurt to Khuda 
Dad and in fifth head causing simple 
hurt to Khan Alam by a stabbing imstru- 
ment, namely, aspeer. h 
The learned Sessions Judge having 
framed these charges’ proceeded to the 
trial of these twelvs persons and found 
on the evidence that it was not proved 
that there was any common intention 


to murder Alif or Ghazan or Mirza. He 
also found that the only common object 
ofthe assembly might be held tc be 


that of causing grievous hurt to Mirza. 
In another part of the judgmen: he 
also agreed with the opinion. of the 
assessors that thers was a conspiracy 
on the part of all the uccused to raise a 
dispute about a wall belonging to Nawab 
with the object that on the interventicn of 
Mirza which was expected, Mirza might be 
murdered. He also entirely accepted the 
statements of two witnesses Lal Beg and 
Allah Dad. Having come to all these 
findings which are rot always possible to 
reconcile, he convicted eleven persons 
under s. 326 read with s. 149 and sentenced 
them to five years’ rigorous implisonment 
each. Five persons who were charged 
under s. 148 were found guilty under that 
section and sentenced to 18 morths, 
rigorous imprisonment each, the sentences 
running concurrently with those imposed 
under ss. 326-119. Seven persons charged 
“under s. 147 were found guilty under that 


section and sentenced to one year’s rigorous 


imprisonment -each the sentences runring 
concurrently with the sentences -imposed 


under ss. 326-149. 
As regards one person Mehdi, son of 


Sardara in addition tc the convictions men- 
‘tioned above he found him guilty under 


s. 326, for grievously ‘wounding Khuda Dad 
with a spear and sentenced him -to fiveyears’ 
rigorous imprisonment. He -also-conyicted 
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him under s. 324 for causing simtle hurt 
with a spear to Khan Alam and seatenced 
him to three years" rigorous imprisonment. 
These sentences, namely, under gs. 326 
and 324 were to run consecutive_y with 
the sentences inflicted on Mehdi, son of 
Sardara under ss. 326-149 and 148. The 
result, therefore, was that eleven persons 
were sentenced to undergo five years’ 
rigorous imprisonment and one person was 
as a result of all these findings to undergo 
thirteen years’ rigorous imprisonment for 
taking part in one riot in which three per- 
sons lost their lives, one perscn was 
dangerously wounded and fom others 
received simple injuries. This ren arkable 
result Iwill analyse a little later but not 
content with having received what can only 
be called a comparatively light purishment 
for so serious an offence on the findings of 
the learned Sessions Judge, all the persons 
convicted have appealed to thie court. 
Four persons, namely, Mehra son af Hayat, 
_Ahmad Ali son of Hayat, Aurangzeb son 
of Mehra aforesaid and Mehdi son of 
Sardara have appealed through “ounsel, 
namely, Mr. Saunders and the remaining 
eight persons have appealed througa jail. 
On the case coming before me in Single 
Bench 1 referred it to a Division Bench in 
an order dated 10th January 1933, 
because it appears to me that onthe find- 
ings of the learned Sessions Judge himself 
there should have been a conviclion under 
s. 302-149 of all the appellants. iloreover 
the singling out of Mehdi, son of Sardara 
for the peculiar sentences inflicted on him 
did not seem tome to secure the encs of 
justice. At the same time I issued nctice 
to the accused to show cause whytheir con- 
victions should not be altered to œe under 
ss. 302-149. The case has been now. heard 
by a Division Bench. We have heard the 
learned Counsel for the four appelants and 
have read the record. We bave ao heard 
a petition for enhancement of sentences 
by Mr. Mohsin Shah. We have Geard the 
learned Public Prosecutor in rerly. The 
caseis essentially a very simple ore and it 
was the curious way the charzes were 
framed that probably led the learned 
Sessions Judge info what I cam only des- 
cribe as contradictory findings and a serious 
confusion. as to the law. 
The prosecution story is that there was 
. enmity between Mirza deceased on one side 
and Mehra son of Hayat appellent on the 
other owing to Musammat Maryam, 
daughter of Mirza, having been married to 
Aurangzeb, son of Mehra, and he-ing sub- 
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sequently been obliged to leave him owing 
to dissentions with the step-mother of 
Aurangzeb and wife of Mehra. Thereupon 
the party of Mehra brought a complaint . 
against thislady and other persons including 
the deceased Mirza becanse it was alleged 
that this woman had removed certain orna- 
ments, etc., which did not belong to her but 
belonged to her husband's family. The 
Police investigated the affair and took hold 
of the property but ultimately the com- 
plaint was found to be false and the property 
was returned to Musammat Maryam, etc., 
Mirza, deceased, accompained by others 
had gone shortly before the present occur- 
rence and recovered this property. There 
were also other causes of enmity between 
the two factions and on the night preceding 
this occurrence it is alleged by the prosecu- 
tion that asmall wall belonging to Nawab, 
who had sided with Mirzain the dispute 
about Musammat Maryam and wto is a 
lambardar of this village, was demolished 
by some of the party of the accused. The 
next day Nawab, accompanied by Lal Beg, 
Allah Dad and Nura went in a deputation 
to Mehra appellant to remonstrate about 
the destruction of the wall. Mehra agreed to 
reconstruct the wall and accordingly the de- 
putation accompanied by Mehra came tothe 
spot. One Gulab, blacksmith, a witness 
was sent to reconstruct the wall. While 
he was constructing the wall Aurangzeb 
and Sulaiman, appellants, airived on the 
spot and objected to their father taking 
part in the reconstruction and indeed to 
any reconstruction of the wall. Mehra 
sided with Aurangzeb and refused to have 
anything further to do with the recon- 
struction. Thereupon the parties exchang- 
ed abuse and it appears that some par-. 
tizans of either side appeared on the spot 
though it is nct very clear who exactly 
apreared. 

The finding of the learned Sessions 
Judge is that Mirza, deceased, at any rate 
may certainly be held to have come to 
the spot. Thereafter Aurangzeb, Sulaiman 
and Mehra left, the building of the wall 
also stopped and the party of the com- 
plainants were dispersing when twelve 
persons, namely, all the appellants five 
of whom were armed with spears and the 
rest had dangs, appeared on the spot. On 
hearing the noise the party of the com- 
plainants returned. back to the spot. It 
appears then that they were immediately 
attacked by these twelve appellants. Mirza 
was stabbed, one spear blow which went 


‘clean through his body cwtting the liver 
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and killed him. Ghazan received various 
minor injuries. He also received a spear 
blow and a blow on ‘the skull which 
caused his death, the spear blow severirg 


the big artery and vein on the right thigh > 


“and the blow on the skull fracturing the 
the right temporal bone and separating 
_ the frontoparietal structure. Alif received 
aspear blow and some other injuries but 
death was due to the cutting of the liver 
by the spear blow. Khuda Dad ard 
Khan Alam also received blows with cut- 
-ting weapons. Various persons appeared 
on the spot and were either silent ard 
passive on account of fear or if they in- 
terfered were beaten and caused injuri2s 
by the twelve appellants. 

Now, on the facts alleged by the pro- 
secution the perfectly simple. charge was 
that all the twelve appellants formed en 
unlawful assembly with the object of 
causing hurt to Nawab, Mirza and others 
and in the prosecution of that common 
object they killed Mirza, Alif and Ghazan 
and were, therefore, guilty under s. 3(2, 
read withs. 149. Subsidiary charges undar 
ss. 148, 147. 326-149 for the grievous hurt 
“to Khuda Dad and under ss. 321-149 for 
the injury to Khan Alam might have 
been framed also but the essenca of the 
chazge should have been the unlawful ss- 
sembly for the purpose of causing grie- 
vous hurt and the resultant deaths of 
. three persons in the prosecution of the 
common object of that assembly or wi-h 
the likelihood that such result migat 
ensue in the prosecution of that common 
object. Had this simple view of the case 
been borne in mind confusion that res- 
ulted might have been avoided. 

The learned Sessions Judge on the 
charges that he framed found that as 
Aurangzeb, Mehra and Sulaiman had left 
_ the spot before Alif and Ghazan -arrived 
| there was, therefore, no common object io 
murder Alif and Ghanzan. This findirg 
might be correct but was wholly irrelev- 
ant and immaterial. He similarly found 
that it could not be inferred from the 
circumstances that there was an intention 
to murder Mirza. He forgot again 
that this finding only meant that such 
was not the common intention of the as- 
sembly. It did not do away with the pro- 
visions of s. 149, namely, that such a result 
was likely to ensue from what he did find 
was the common object of the assembly, 
namely, causing grievous hurt ‘to Mirza. It 
is unnecessary to deal at length with the 
evidence fore beyond reading it over z0 
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us practizally no comments have Deen 
offered by the learned Counsel. for the 
appellants nor has hein any way attacked 
the findings of the learned Sessions Judge 
as to the credibility of Lal Beg and Allah 
Dad witnesses. These witnesses appeer to 
be disinte-ested and I have no hesitation 
in agreeicg with the learned Sessions 
Judge in accepting their evidence as giv- 
ing a substantially correct and true ac- 
count of what occurred. 

Some argument was advanced by the 
learned OCcunsel that the wall itself was 
not proved ever to have existed. Tiere 
is a very bad plan on the record waich 
the learned Sessions Judge comments on 
but I havs again no hesitation in agree- 
ing with the learned Sessions Judge that 
with whasever object it might be, the 
immediate cause of the dispute was this 
wall which undoubtedly existed at the 
spot alleged by the prosecution witnesses. 
It may be that appellants, as conjectured 
by the assessors, conspired to make the- 
wall a carus belli: It may be that shey 
had some other object to serve in remov- 
ing the wall, but be that as it may, 
there seems little doubt that all the appel- 
lants assenbled together and armed tłem- 
selves, five with spears and seven with 
dings in order to take revenge for the 
dispute about the wall. Now wien twelve 
persons so arm themselves I think it is a fair 
and indeed the only inference that on the 
very least they intended tn cause grievous 
hurt to cectain persons. If in the coarse 
of prosecu ing that common object “hey 
also killed certain persons it seems to me 
the only zair. inference that they should 
have known that such a result was likely 
to ensue in the course of the endeavour 
to altain she common object. The way 
in which zhe spears were used is in itself 
strong proof of the intention of the per- 


sons using them and protracted nature of 


the attack shows that all the appellants 
had a cormmon object in this unlawful 
assembly. J, therefore, consider that the 
appellants should have been convicted 
under s. 392 read with s. 149 and I would, 
therefore, alter all the convictions to one 
conviction 2f all theappellants under these 
sections and would under s. 439, alter the 
sentenzes ef all the appellants to one 3en- 
tence of transportation for life. ; 

Tt was somewhat feebly contended by 
the learne= Counsel for the appellants shat 
the High Court had no power under the 
combined provisions of s. 423 of the 
Criminal Procedure Code, ands, 429-of 


952 


the same Code to alter the conviction 
‘under s. 326 to one under s. 302. Kam- 
bam Balli Reddi v. Emperor (1), and On 
Shwe v. Emperor (2), are authorities 
against his contention and nothing has been 
advanced before us to show that'those rul- 
ings are wrong. The only ruling referr- 
ed to by the learned Counsel for the 
-appellants was Kishan Singh v. Emperor 
(3), but in that ruling their Lordships 
of the Privy Council expressly stated that 
they did not decide the point as to the 
combined powers of the High Court under 
the two sections decided in Kaxban Balli 
Reddi v: Emperor (1). I would, therefore, repel 
this contention of the learned Counsel for the 
appellants. 

Abdul Qadir, J.—I agree. 

N Order accordingly. 


(1) 22 Ind. Cas. 756; A I R 1914 Mad. 258; 15 Or L 
J 1°0: 37 M 119. 

(2) 76 Ind. Oas 711; AIR 1924 Rang. 93; 25 Cr. L 
J 247; 1 R 436. 

(3) 111 Ind Cas. 332; A IR 1998 P@254:551 A 
390; 50 A 722; 29 Or. L J 828:5 OWN 911; 28 LW 
396: (1928) M WN 719; PLR 575: 30% N 1: 
48°C LJ 397; 30 Bom. LR 1572; 55 M L.J'786; 26 A 
L J 1099 (P 0). 
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SIND JUDICIAL COMMISSIONER'S 
COURT 

Criminal Revision Application No. 90 
of 1933 

August J, 1933. 
Ror Osann, J. C. AND Menta, A. J.C. 
KESHOWDAS UTTAMCHAND— 

APPLICANT 
versus 


EMPEROR—Opposirs Parry. 

Criminal Procedure Code (Act V of 1888), s. 489— 
Revision—Conviction based on finding of tact—~Inter- 
ference, when proper—Penal Code Act XLV of 1860) 
8. 4ll— Neither receiving nor reta ining of stolen prop- 
erty proved—Accused if bound to prove absence of 
knowledge that property was stolen—Criminal trial— 
Evidence ActiI of 1872), 3. 134, 

Ordinarily the High Court will 
revision in cases where the convicti 

ure finding of fact. But where.it 
ower Courts have not applied their minds properly 
to the defence set up by the accused and consequently 
there has been a failure of justice, it ig necessary for 
the High Court to interfere, - 

Where ina trial for.an offence under e. 41], Penal 
Code, neither the receiving nor the retention of stolen 
property has been established beyond reasonable 

oubt, the accused is not under any necessity to prove 
‘that he had no reason to believe that the- property 
was stolen property. 


Mr .Motiram Idanmal, for the Applicant 
Mr. 


Parmanand Kundanmal, for the 
Crown. 


Rupchand, J. C.—The accused Ke- 
` Showdas Uttamchand, has been convicted 


not interfere in 
on` depends on a 
is clar that the 
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and sentenced to a fine of Rs. 500 for an 
offence under s. 411, Penal Code. His 
sconviction and sentence have been con- 
firmed by the Appellate Court. He has 
now come to us in revision. Now, ordi- 
narily we do not interfere in revision 
Specially in cases where the conviction 
depends on a pure finding of fact. But 
in this case, the courts below have not 
applied their minds properly to the 
defence set up by the accused, and con- 
-sequently there has been a failure of 
justice and it is necessary for us to in- 
terfere, 

The accused was charged with being 
in possession of two bags containing copper 
wire belonging to the telegraph De- 
partment which had been stolen the pre- 
vious night. According to the prosecution 
story, thefts of telegraph wire had been 
committed in the month of November, 1930, 
A careful watch was therefore kept to 
prevent thefts and to secure the culprits. 
On December 2, 1930, a fresh theft of 
wire was committed near Mando Dairo, 
Railway Station, which is not far distant 
from Sukkur. Report was immediately made 
tothe Railway officials and to the Police. 
On the morning of December 3 one Kadir- 
bux gave information to the Police which is 


- as follows: 


“I, Kadirbux son of Chutto, do hereby state 
that since about 5-6 days I have learned that Piyaro, 
Khanoo and Allahbux committed theft of wires. The 
goods so stolen by them are brought over this 
side of the river and are delivered by them to a 
bania. I was secretly keeping a watch over them. 
Piyaro, Khanoo, Allahbux and two others have early 
this morning brought goods ina small boat. They 
have given two bags of wires to a bania. But they 
have given one bag of wire to Motu. I have come to 
report this.” 

The bana referred to by him in this 
information is a bania named Jetho whom 
he subsequently identified as the bania 
referred to by him. Acting on this infor- 
mation, the Police Officers went tirst to the 
shop of Motu and secured one bag of wire 
from him. In consequence of certain 
further information supplied to them the 
Police then went to the shop of the accused, 
They placed a constable there and then 
proceeded to the shop of Jetho. On a 
search being made of Jetho's shop they 
found nothing. They came back to the 
shop of the accused where they secured the 
two bags of wires. Now the accused raised 
several defences. In the first place, he 
contended that the shop from which the 
bags were found was not exclusively owned 
by him; that it belonged to him and one 
Hirenand since deceased* and that the 
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persons who were in charge of the shop 
were Hiranand, himself and one -Holo, a 
servant, 20 years old. He admitted his 
presence when the bags were secured but 
his case wasthat he was on the upper 
floor of the shop when the Police first ar- 
rived, that the bags were secured when he 
came down but in ı consequence of informa- 
tion given by Holo that during his absence 
Jetho, whose name has been mentioned 
above, had brought the bags to the shop 
and had left them with Holo because none 
of the proprietors was then present and that 
immediately thereafter the Police arrived 
and were shown the bags. The bags were 
lying near the scales when they were secur- 
ed by the Police. 

The lower Appellate Court has come 
to the conclusion that the accused was 
in active management of the shop that 
he was present when the Police Officers 
came to the shop and that he pointed 
out the bags to them and has accordingly 
eld: 
ae is therefore no doubt that these stolen 


wires were found from the possession of the ap- 
pellant.” 


But the Appellate Court has not con- 
sidered the further question whether the 
explanalion given by the accused that tho 
bags containing the wires had been left in 
his shop by Jetho during his absence and 
that he did not know that they were 
stolen property. Had the learned Judge 
below applied his mind to this part of the 
defence he would no doubt have dis- 
covered a Jot of material on the record 
‘which required consideration. In the first 
place un admission has been made by Mr. 
Brotherston, Inspector of Police, that when 
at the Police Station the accused was 
asked about the bags he said that Jetho 
had left them at his shop. This explana- 
tion was given at the earliest moment. It 
isno doubt true that the accused said 
nothing at the time when the bags were 
secured. But itis abundantly clear from 
the evidence both of the Inspector and the 
Sub-Inspector that at that time he was not 
asked any question about it. In the next 
place, the informant of the Police had identi- 
fied Jetho as the person to whom thieves had 
passed on the bags. And lastly, there was 
defence evidence of Holo, of the cooly 
who had carried the bags and the 
tailor who has an adjoining shop to 
that of the accused who all said that 
Jetho had brought the bags to the 
shop of the accused and had left them there 
during the absence -of the accused. There 
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is nothing on the record to “show .that 
this part of the story of the accused “is 
not true and that his witnesses who speak 
“to his not being present are telling an un- 
truth. 

Very little time had elapsed since the 
theft. -The search was made on the morn- 
ing of December 3; at 9 o'clock and the 
bags had been brought to the shop a short 
while befare the search. Now, ib is quite 
possible that Jetho had left the bags at the 
shop of ths accused as he was afraid that 
his own shop might be searched. It is 
equally. pessible that Jetho who is a dealer 
in old materials and who had on previous 
occasions sold old materials to the firm of 
the accused, took the bags for the purpose 
of selling tke wire to the accused but could 
not effect the sale as no responsible per- 
son in ‘management of the shop was then 
present and that he therefore left them with 
Holo. In either case there would bə no 
entries in tne books of the accused, as 
there was no sale, and nomoney was paid 
for the wires. If the story of the accused 
was true, the presumption arising under 
s. 114, Evidence Act, namely, that the 
wires having been found in his possession 
he must be presumed to be either the thief 
or receiver of stolen property was more 
than sufficiently rebutted and he was en- 
titled to an acquittal. I think that under 
these circumstances ihe accused is ix any 
case entitled to the benefit of the dcubt. 
I would “accordingly set aside the convic- 
tion: and eentence and order that the fine, if 
paid, be refunded. 

Mehta, A. J. C.—When there is a concur- 
rent finding of two courts, the original and 


‘first appellate, on a question of fact, ordi- 
.narily sittirg in revision, I would beloth 


to consider the same question by scruti- 
nizing the evidence on which the finding 
is recorded. In this particular case, how- 
ever, within a few.hours after the -heft 
of some telagraph wires, two bags cónżain- 
ing copper wires used for Government 
telegraph lines were found lying in the 
shop of the accused. The accused's ver- 
sion was that the bags had been brought 
to the shop during ‘his absence and left 
with his servant Holo. The accusec ex- 
amined three witnesses: Holo, Ghulam 


. Muhammed and Juglo on this point. 


Now, there is no specific finding of the 
lower’ ‘Appellate Court as to whether the 
evidence cf these three witnesses on that 
part of the accused's story is not believable ; 
nor are any reasons set forth -in the judg- 
ment which might -lead us to think that 
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the court had applied its mind on that 
particular point. Under the circumstances, 
the relevant evidence has to be sifted here. 
I see no good grounds to come to the con- 
clusion that the story about the accused's 
absence at the time the stolen copper wires 
was received in his shop is false. If, as 
the accused contends, he was not present 
and did not receive the wire himself, there 
is no evidence which might lead to the in- 
ference that the accused retained the prop- 
erty knowing it to be stolen. Within a 
very short time of the bags being brought 
to the shop the Police raided it and took 
away. the bags. If the bags had been 
lying in the shop of the accused for any 
length of time, the inference that he must 
have retained the property might have 


arisen, and then the presumption under. 


s. 114, Evidence Act, would have thrown 
the burden on the accused to account for 
its possession and 10 prove that the re- 
tention was not with a guilty knowledge. 

Since neither the receiving nor the re- 
tention of stolen property can be said to 
have been established beyond reasonable 
doubt, the accused was not under any 
necessity to prove that he had no know- 
ledge or that he had no reason to believe 
that the property found in his shop was stolen 
property. Under thecircumstances, 1 think 
that the accused’s conviction must be re- 
versed and 1 therefore concur in the order 
just proposed by thelearned Judicial Com- 
missioner. 

N. Conviction set aside. 


RANGOON HIGH COURT . 
Special Second Civil Appeal No. 7 of 1933 
March 14, 1933 

` BAGULEY, J. 
V. P. L. FIRM-—APPELLANTS 
4 versus . 
E. K. S.M. CHETTIYAR FIRM— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 64, 9. VI, 
r. 4, O. XXI, r. 57—Closing of execution case— 
Termination of attachment—Mortgage before fresh 
attachment—V alidity—Knowledge of execution ` pro- 
ceedings, effect of —Transfer of Property Act (IV of 
1882), s. 68—Fraud—Pleadings. 


Where a decres-holder applies to have attachmeht 
under the decree of property which has been pre- 
viously attached under the decree, it lies upon the 
decree-holder, if the question is raised, to show 
that the second application was unnecessary by 
reason of the first attachment being-still subsisting. 
Failing such evidence, a court may presume that 
the prior attachment had ceased before the appli- 
cation for a second attachment was mae, 
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For the purposes of O. XXI, r. 57, Civil Procedure 
Code, the closing of the case by the decree-holder 
cannot possibly place him on a higher ground than 
the closing of the case by the court because he was 
in default. 

Where certain properties were attached and put 
up for sale and as there were no bidders the case 
was closed and the decree-holder applied for attach- 
ment again but during the interval the judgment- 
debtor had mortgaged the properties: 

Held, (i) that the mortgage was valid as it 
was executed ata time after the first attachment had 
ceased and before the next attachment had come into 
existence; (ii) that the mere knowledge tbat the 
execution was pending against the transferor for 
long does not necessarily make the transfer invalid 
as against bona fide transferees for value. 


General allegations, however strong may be the 
words in which they are stated, are insufficient even 
to amount to an averment of fraud of which any 
court ought to take notice. [p. , col. ii : 

S. S. A. from a decree of the District 
Judge, Yamethindated October 11, 1932. 

Mr P. K. Basu, for the Appellant. 

Mr. Guha, for the Respondents. 

Judgment.—This appeal arises out of 
a suit on a mortgage bond. The appellant 
is a firm and it sued four Burman defend- 
anis as executants of a mortgage and 
impleaded the respondent firm as subse- 
quent purchaser of part of the land mort- 


“gaged. The Burman defendanis did not 


contest the suit. The E. K. S. M. Fim 
filed a written statement most inartistically 
drawn. It started by denying all that 
could be denied. Inthe next paragraph 
of ihe written statement after a certain 
amount of circumlocution itis stated that 
the plaintiff is estopped by his conduct and 


` not entitled toa mortgage decree so far as 


the respondent is concerned. In the next 
paragraph it is set out that 

“the alleged mortgage i: fraudulent and col- 
lusive entered into with full knowledge of the 
fact that this defendant had already executed his 
decree by way of attachment . . . . and plaintiff being 
evidently a party toa fraudulent design got the mort- 
gage effected in his favour with full knowledge of the 
right, title and interest of this defendant and is there- 
fore equitably estopped.” 

The last paragraph is that the mortgage 
if it exists is invalid inlaw. The trial 
Court framed two issues: (1) Is the mort- 
gage as per Ex, A avalid document ora 
fraudulent one? (2) To what relief, if any, is 
the plaintiff entitled. 

The finding of the trial Court was that 
the document was a valid one and a decree 
was given against the defendants and the 
defendant firm as subsequent purchasers 
were made liable for costs although I note 
that this last order seems to be omitted 
from thedecree. An appeal was filed to the 
District Court. The learned Additional 
District Judge framed further issues with 
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regard to estoppel and .remanded the case 
to the trial Court. An application for 
revision was made by the plaintiff to this 
court. The order remanding the case was 
set aside and the proceedings were 


returned to the District Court to determine - 
onthe pleadings and issuesas they stood. 


The learned Additional’ District Judge 
(not the one who dealt with the case in 
the first instance) came to the conclu- 
sion that fraud and collusion had been prov- 
ed. He therefore allowed the appeal and 
dismissed the suit with costs in both 
courts so far as E. K.S, M. Firm was con- 
cerned, oo © pay 
The learned Judge seems to have had a 
large number of cases placed before him, 
most of them are unauthorised reports and 
many of them obsolete and Iam afraid 
he failed to search out the vital point in 
the cases and has in consequence come. to 
a wrong conclusion. The facts of the case 
are that the E. K S. M. Firm gota simple 


money decree in Civil Regular No. 7 of 1929 - 


against Mg Pyan, Ma Gyi, and Mg. Aung 
Gyi. In executionof that decree Civil Exe- 
cution No, 34 of 1929 it applied .for attach- 
ment of thetwo pieces of land now in suit. 
They were proclaimed for sale but there 
were no bidders and the diary order isaa 
follows: f 

“August 6, 1929 Called. 


Deeree-holder's agent 


present. No sala effected for want of bidders. 
Closed.” : : 
On July 15, 1930, the mortgage in 


favour ofthe V.P. L. Firm was executed 
by San Nyein, Ma Kyaing, Ko Pyan and 
Ma Gyi and the lands in question .were 
part of the mortgaged properties, One 
day previous to this the E. K. S. M. Firm 
had again applied for attachment ofthe 
same lands only however seeking to execute 
the case against Mg Pyan anda warrant 
for attachment was issued on July 18, 1930. 
It may be noted that the application 
for attachment was incomplete in that 
“there were no copies of the map of the 
lands and certified copies were ordered to 
be filed on July 18. In due course the lands 
were brought tosale and bought by the 
decree-holder, the E. K. 8. M. Firm’and a 
delivery order was given and possession ob- 
tained by the E. K S. M. Firm. There 
were other applications with regard -to 
other claims on the mortgage but these 
other claims are really of no importance in 
the present case. : 


One ground upon which the learned 


Additional District Judge held in favour: ` 


of the E, K.-S, M. Firm was that at the 
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time of the execution of the mortgage 


(to the V.P L. Firm, the attachment of the 


lands mad3in Civil Execution No. 34 


| 2 subsisting. He has 
arrived at tais conclusion after consulting 
four cases. three unauthorized reports 
and one T. 3apaiya v. P. Kottaya for which 
he gives nc reference. He has not in any 


‘case -so far as I can see examined the 


facts of the cases to see" under what 
law they were decided, nor what were 
the actual facts of the cases. The cases 
in favour sbe V.P.L. Firm he bunches 
together amd states that the authorities 
cited are nct on all fours with the present 
case. One of the cases so cast aside is 
Suleman v Abdullah (1). Part of ; the 
headnote oz this is as follows: 

“When eithar the decree-holder or his assignee 
applies to heve attachment under. the decree of 
property which has been previously attached un- 
der the decree it lies upon the decree-holder or 
the assignee of the decree, as the case may be, 
if the questi is raised, to show that the second 
application was unnecessary by reason of the first 
attachment b-ing still subsisting. Failing such 
evidence, a Curt may} presume that the prior 
attachment hed ceased before the application for 
a second att.chment was made.” í 


In the present case there were two at- 
tachments >y the E.K. 8S.M. Firm. There- 
fore the presumption. was that the first 
attachment had lapsed -and it lay on the 
E.K.SM. F7irm`to show that it had not 
lapsed. A case quoted in the judgment 
as being in favour of the respondent is 
Bank of Upper India v. Sheo Prasad 
(2). The facts of this case are totally 
different fzom the facts of the . present 
case, but tke particular point, namely, 
whether the attachment subsisted or not 
after. the Droceedings had been closed 
which hid been relied on by the lower 
Appellate Court’s judgments was admitted- 
ly obiter : i 

“We may edd also that as to this point no 


question was raised nor any argument addressed 
to us,” 


It is fur her noteworthy that this case 
relates to execution proceedings which 
began in 1887 and was still going on 
10 years lster, and the law which hag 
got to be applied in the present case ig 
the law a3 laid down in the present - 
Civil Procedure Code which is dated 
1993 and the particular rule governing the 
point under consideration, O. XXI, r. 57 
is a rule which had no counterpart in the 
old Ciyil Procedure Oode. It runs ag 
follows : ` ea i 
“Where any property. has been attached in ege- 
(1) 16 A 133. A W N 1894, 13, 

(2) 19 A 485 A WN 1897, 124, 
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cution of a decree, but by reasonof the decree- 
holder's default the court is unable to proceed 
further with the application for execution, it shall 
either dismiss the application or for any sufficient 
reason adjourn the proceedings to a further date. 
Upon the dismissal of such application the at- 
tachment shall cease.” 

Imtiaz Ali Bishambhardas 10 
Ind. Cas. 245 (3), another case 
relied upon in the judgment, is also 
one which was decided on the old Civil 
Procedure Code. Qamaruddin Ahmad v. 
Jawahir Lal (4), (referred to by the lower 
Appellate Court under its Indian Cases 
reference) is on entirely different facts. 
That was a case in which execution was 
proceeded with after it had been closed 
because an appeal against the proceedings 
had been allowed out of which the decree 
arose and thenon the original decree being 
restored once more by an appeal to the 
Privy Council it was held that the original 
proceedings revived and the execution 
under them revived also. Thera was no 
question of the decree-holder being in 
default and it must also be noted that this 
case was under the old Civil Procedure 
Code. Directly more modern cases decided 
onthe present Code are dealt with, the 
trend of opinion is all inone direction and 
all the High Courts seem to holdthe same 
view: Vide Namuna Bibi v. Rosha. Miah (95), 
Dildar Hussain v. Sheo Narain (6), Gana- 
patibhatta Umamaheswar Bhatta v. Devappa 
Shankarnarayan (7) and Fateh Din v. 
Qutab Din (8), and an unauthorized report 
of this Court, Ko KyinSenv. Abbas Khan 
(9). That the execution proceedings were 
closed by the decree-holder’s agent is clear 
from the evidence of Palaniyappa, the 
agent at one time of the E. K. S. M. Firm. 
Ee in cross-examination says : 

“Ihave no personal knowledge of O. I No. 34 of 
1929 at its start but I closed it.” 

The closing of the case by the decree- 
holder cannot possibly place him on a 
higher ground than the closing of the 
case by the court because he was in de- 
fault. I am therefore satisfied that the 
mortgage inthe present case was executed 
at atime after the first attachment had 

(3) 10 Ind Oas. 245;8 AL J 619, 


(4) 27 A 334; 32 I A 110; 8 Sar 810; LO L J 
381, 2 A L J 397;9 0 W N 601; 15 M L J 238 


(PO). 

(5) 9 Ind. Cas. 558; 38 O 482; 15 O W N 428; 13 
O L J 621. 

(6) 49 Ind. Cas. 113; A IR 1919 All 191; 41 A 157; 
17 A LJ 52. 

(7) 76 Tnd. Cas. 895: A I R 1923 Bom 20;.46 B 942; 
24 Bom L R442. 

(8) 67 Ind. Oas. 543; A T R 1922 Lah 103; 3 
Lah 7. 

(9) 128 Ind Oas. 591;:A I R 1930 Rang 325, 
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ceased and before the next attachment had 
come into existence. For this reason it seems 
unnecessary for me to deal at length with 
the cases cited by the respondent’s Advo- 
cate. Mujibullah v. Umed Bibi (10) was a 
case decided on the old Civil Procedure 
Oode. Bijat Saran Sahi v. Raghunath 
Prasad Sahi (11) was also a case in which 
began under the old Code -and was not a 
case in which the case was closed by the 
decree-holder. It was closed by the court 
suo motu apparently by an oversight, 
The mortgage having been executed there- 
fore when there was no attachment, it is 
vaild unless it can be held to be void or 
voidable onthe ground. of fraud, para. 3 
of the written statement [ have already 
quoted. It is the usual kind of general 
averment which parties place in their 
pleadings when they have nothing definite 
to say. In whatthe fraud consists we are 
not told. It is not definitely pleaded that 
the mortgageis invalid under s. 53, Trans- 
fer of Property Act. The mere knowledge 
of the execution was pending against the 
‘transferor for long does not necessarily make 
the transfer invalid as against bona fide 
transferee for value: Ah Foonv. Hoe 
Lai Pat (12) and so far asthe pleadings are 
concerned an extract from the judgment 
in Bal Gangadhar Tilak v. Shriniwas 
Pandit (13) at at p.151* may be given: 

“ Under the Contract Law of India as wellas by 
ordinary principles, coercion, undue influence, fraud 
and misrepresentation are all separate and separable 
categories in law. it is true that they may overlap or 
may be combined. Butin the present case it is im- 
possible to discover what ground or grounds are 
really.taken up. There is a well-known rule of 
pleading expressed in the frequently quoted language 
of Lord Selborne that ‘with regard to fraud, if there 
be any principle which is perfectly well settled, it is 
that general allegations, however strong may be the 
words in which they are stated, are insuflicient even 
to amount to an averment of fraud of which any 
court ought to take notice. The law of India is 
in no way different from this, and it has been decided 
over and over again.” 

The facts from which the lower Appellate 
Court deduced fraud are, some of them entire- 
ly irrelevant and some of them might have 
been proved if one Mg. Ginga had been 
called by the E. K. S. M. Firm. He 
was not so called and thejudgment goes on: 

“ The reason is not apparent easily from the record. 

(10) 39A 4:9 

(11) 97 Ind Cas. 102; A I R 1926 All 734; 48 
698; 24 A L J 901. : 

(12) 135 Ind. Cas (41; A I R 1932 Rang 13; 9 R 
614; Ind Rul (1932) Rang 49, 

-(.3) 29 Ind. Cas. 639; A I R 1915 P O7,421TA 
135; 39 B 441; 134 L-J 570; 19 OW N 724; 17 Bom 
L BR 527; 22 0LJ 1:29 MLJ 31; 18M UT 1; (1915) 
M W OW 484; 2 L W 611 (PQ). 
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But this Ginga is Mr. Guha's clerk. Mr. Guhais one 
of the two Counsel for the respondent. Therefore, 
Mr. Choudhry’s the Counsel for appellant) statement 
that only fer this reason, this Ginga was noi 
cited by his client in the original case is quite 
plausible.” 


The deduction of the learned Judge is 
quite unwarranted because Mr. Guha 


though Counsel for the respondent in the: 


appeal, was not his Counsel in the trial 
Court and it was quite impossible for any- 
body to foresee that there would be an ap- 
peal and il there-was an appeal Mr. Guha 
would be retained. I can see no ground 
for supposing fraud. The V. P. L. Firm 
seems to have not lent new money and was 
entitled to take any security that the bor- 
rowers were prepared to give. The property 
was not under attachment at the time the 
mortgage was executed and the V. P. L. Firm 
was under no obligation to stand aside and 
aidine E. K. S. M. Firm in its attempts to 
obtain satisfaction of its decree against the 
other party. For these reasons I set aside 
the decree of the lower Appellate Court and 
restore that ofthe trial Court. The plaint- 
iff-:ppellant firm will get a mortgage 
decree on the usual terms for the amount 
claimed against all the defendants and the 
respondent firm will be personally liable for 
the costs of thetwo appeals: and also for 
the costs of the trial Court if the mortgaged 
property is sufficient to cover the full amount 
due. 


AN. Order accordingly. 


ALLAHABAD HIGH COURT 
Criminal Appeal No. 34 of 1932 
April5, 1933 
YOUNG AND THO, J3. 

UJAGAR AND OTaERS —APPELLANTS 
versus 
EMPEROR—Opposite Party 

Criminal trial—Evidence—Witness proved to have 
committed perjury—Value of evidence of witness— 
Standard of proof im criminal charges—Communal 
riot cases—Conviction on evidence of one witness 
alone—Legality of—Oath administered to Indian 
witnesses—Unsatis/actory nature of. 

The evidence of a witness proved to have com- 
mitted perjury is of no value whatsoever and 
cannot be used for any purpose, that is by itself 
or to corroborate, or be corroborated by, truthftl 
evidence. Shukul v. Emperor (1), Man Singh v. Em- 
peror (2), relied on. | - 

There is only one standard of proof for all-charges 
and that is that the Orown must prove the charga 
beyond all reasonable doubt, The nature of ths 
sentence cannot afiget the question of proof. 


In communal riot cases ib is unsafe to convict on 
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the evidence of one witness alone unless there is 
satisfactory circumstantial evidence in addition. 

Unsatisfactory nature of the oath administered to 
Indian witnesses in Indian courts pointed out. 

Cr. A. from an order of the Sessions 
Judge, Uawnpore, dated November 28, 1931. 

Mr. K. D. Malaviya, for the Appel- 
lants. 

The Assistant Government Advocate, for 
the Crown. : 


Judgmenz.—Fourteen persons were 
committed to the Court of Session of Cawn- 
pore charged under ss. 302, 396, 436 and 
147 of the Indian Penal Code. Against 
four of them further charges were under 
s. 307, Indian Penal- Code. The learned 
Sessions Judge acquitted no less than 
eleven but convicted Ujagar, Narain and 
Bandi Din, the first two ‘under ss. 147 and 
435, Indian Penal Code and the latter under 
ss. 147, 436, 307 and 302, Indian Penal 
Code. Ujager and Narain were sentenced 
torigorous imprisonment for two years 
under s. 147, Indian Penal Code and for ten 
years’ rigorous imprisonment under s. 436, 
Indian Penal Code. Bandi Din was sen- 
tenced to two years’ rigorous imprisonment 
under s. 147, Indian Penal Code, ten years’ 
rigorous imprisonment under s. 436, Indian 
Penal Code end ten years’ rigorous impri- 
sonment under s. 307, Indian Penal Code. 
Under s. 302, Indian Penal Code, he was 
sentenced to transportation for life, the 
sentences in all cases to run concurrently. 

On March 24, 1931, the well-known mur- 
derous riots in Cawnpore commenced. 
After raging there for a few days the riot 
and ‘slaughter spread to the surrounding 
villages. On March 28 and 29, in the 
hamlets of Fatehpur, Barhat, Hingupur 
and Paigapur, some seven miles from 
Cawnpore, ths riots, the subject-matter of 
the charges in this case, took place. The 
land in those hamlets is alluvial and used 
as grove-land. Allthehuts and dwellings 
of the. Mussalmans in that: neighbourhood 
were burnt and nine. men, women, and 
children were murdered there. A band of 
150 to 200 Hindus marched tc this district 
at about 2 o'clock in the afternoon on the 
28th and to the shouts of “Glory to Mahatma 
Gandhi” butchered these men, women, and 
little-children, and ‘burnt their dwellings. 
Weare not concerned whether there was a 
riot or not, that is admitted. he only 
question we have to consider is. : whether 
Ujagar, Narain and Bandi Din, those per- 
sons who have been convicted in the lower 
Court and who have appealed to the High 
Court, are guilty of the offences with which 
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they were charged. Before we consider the 
cases of the individual accused we think 
it necessary to make some preliminary 
observations : — ; 
(1) We ruled recently in the Raiya Riot 
case Shukul v. Emperor (1), that the evi- 
dence of a witness proved to have commit- 
ted perjury was of no value whatsoever 
and could not be used forany purpose that 
is by itself, orto corroborate, or be corrobo- 
rated by truthful evidence. That ruling 
has been followed by a Bench of this court 
of whichone of us was a member in Ram 
Kumar v. Crown and by one of us sitting 
alone in Man Singh v. Emperor (2). The 
reasons for that ruling have been sufficient- 
ly set out in the judgments in those cases 
and we do not need to repeat them here. 
We follow the ruling this case in consider- 
ing the value of certain witnesses for the 
prosecution. The learned Sessions Judge 
in a careful judgment. in this case has for 
excellent reasons found the approver Babu 
Lal anda witness Madar Baksh guilty of 
lying. Nevertheless, in accordance with 
the practice too frequently followed 
in this country, he has relied on the evi- 
dence of beth when corroborated. 
In fact he hasgone rather further than is 
usual, for in the case of Bandi Din he 
has used the evidence cf both these liars 
to corroborate each other in conjunction 
with the evidence uf another unsatisfactory 
witness. On this evidence he has convicted 
Bandi Din. (2). In the case of Narain the 
learned Judge lays down a rule of law from 
which we strongly dissent. He says: 
“Evidence which may be gcod enough to prove a 
lesser offence may not necessarily reach the high 
standard which is required for convicting a man ona 
capital charge and inflicting an irrevccable sen- 


tence’ £ 
Narain was charged with murder and 


arson. There was the same evidence on 
both charges. The learned Judge on the 
murder charge, acting on the principle set 
out above, gives Narain the benefit of his 
doubt, but not on the arson charge. It can- 
not be stated too emphatically that there is 
only one standard of proof for all charges 
and that is that the Crown must prove 
the charge beyond all reasonable doubt. 
The nature of the sentence cannot affect 
the question of proof. (3). In communal 
riot cases we think it unsafe to convict 
on the evidence of one witness alone, unless 

(1) 144 Ind. Cas. 207; A I R 1933 All. 314; Ind. Rul. 
(1923) All 399; 340r.L J 684; (1933) AL J 590; 
i R14 A 132 Or, (1933) Or. Cas. 480; 55 A 379, 

(2) 144 Ind. Oas. 383; A I R 1933 All. 401; Ind. Rul. 
(1933) All. 426; (1923) A L J 581; L R14 A 109 Or, 
g¢ Or. L J 765; (1933) Or, Oas, 684, 
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there is satisfactory circumstantial evi- 
dence in addition. (4). We again call at- 
tention to the unsatisfactory nature of the 
oath administered in Indian courts to 
Indian witnesses. It surely is not beyond 
the resources of the Legislature to dis- 
cover an oath or oaths which Indian 
witnesses would respect. 

We next consider the individual witness- 
es andthe nature of their evidence ;— 

(1) Babu Lal, approver.—This man un- 
doubtedly took part in the riot and in- 
deed we think it satisfactorily established 
that he actually murdered one of the vic- 
tims. Of this man the learned Judge in 
the court below says as folluws: 

“But he did not impress me at all favourally as a 
wituess. I do not think that bis evidence can be 
trusted far. In his statement under 5.164 and in 
his examination in the Magistrate's Court in the 
case against accused Nos | to 12 Babu Lal gave the 
court to underetand thet he had taken no part 
whatsoever, in the rioting which took place on the 
west of lsithur Road, buthere he would have the 
court believe that he was present when the groves 
of Manna and Rasul Bakheh weie attacked, Apart 
from the previous statements of Babu Lal, there are 
certain facts inthe deposition which he has made 
in this court which suggested that he has lied in 
saying that he took part in the, attack on Mar na's 
huts ..... When asked whether it was a fact that he 
cut Allah Din’s throat asalleged by Musammat Batu- 
lan, he gave the remarkable answerthat he did 
not remember, The facility with which Babu Lal 
can lieis indicated by the fact ihat when the pro- 
secutor by mistake asked him why he had not identi- 
fied -in jail those accused whom he has named, he 
replied that his reason for not doing so was that 
the Circle-lnspector told him thatthere was no 
need for him to identify those men; but when his 
attention was drawn to the fact that those accused 
were not paraded before him in jail at all, be said 
that he had given the above reply because he thought 
it was expected of him by the prosecutor,” 

Again in another part of the judgment 
the learned Judge says :— 

“He either lied in his previous statements or 
else heislyingnow. In any case, no reliance can 
be placed on what at he statesin this court in respect 
of H incidents which took place on the westof the 
toad,” 

_ The above observations of the learned Ses- 
sions Judge clearly establish that Babu Lal 
bas sworn falsely. We discard the evidence 
of the approver Babu Lal in so far as it 
affects any of the appellants before us. 

(2) Rasul Bakhsh.— With regard to this 
witness the learned Judge has said as 
follows : — 

“Nor can I rely with any confidence on the testi- 
mony of Rasul Bakhsh,” 


Later on the learned Judge also observ- 
e8 :— : 

“I find it very difficult to believe that Rasul 
Bakhsh Kunjra had thecourageto hide so close to 
his house.. and I find it desperately hard to put 
any real confidence on Rasul Bakhsh's testimony 
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After having carefully considered the testimony >f 
Rasul Bakhsh, I distrust it.” h 

Itis quite clear from these extracts with 
which we agree, that Rasul Bakhsh also is 3 
witness ofno value. - 

(8) Madar Bakhsh.—The learned Judes 
says of this man as follows :— 

“Madar Bakhsh had identified Ram Bharose in 
jail and in court. He pretends that he did nct 
know Ram Bharose before but in cross-examinaticn 
he has had toadmit that he had a quarrel with Ram 
Bharose in respect of some lemon trees which tke 
latter upro ted and took away, He admits that ke 
dunned Ram Bharose two or three times for the pncs 
of the lemon trees. He has therefore obviously 
lied in saying that he did not know Ram Bharose end 
his evidence against the accused accordingly be- 
comes suspect " 

Again in another place the learned Judgs 
says :— 

“Madar Bakhsh denies having known Mulla be- 
fore the riot; but when Counsel forthe accused made 
Mulla stand up in the dock and suddenly asked 
Madar Bakhsh where Mulla lived, the latter replied 
‘In Ishriganj.” | N 

Further this witness has made 
contia lictory statements. On April 1, Madar 
Bakhsh was taken to hospital. 
the Sub-Inspector on that day that he did 
not know the names of any ofthe assailants 
- but later on the same date to the Magistrats 
in the Hospital he gave the nama 
of Bandi Din, one of the appellants in 
this case. In his statement in the Sessions 
Court he says: . 

“Moslem raises of the city used to come and 
see the patients. They asked me how I had” re 
ceived my injuries. I do not remember whether 
I told them that I had not yet made a report 
They asked meifl had recognized any of my us 
sailants, I do not remember who asked we o> 
where. They asked me in the hospital; 1 remember 
that 1 told them I could recognize two or fou? 
or six menif L saw them l gave no names bs- 
cause [L then knew no names,’ 


It is to be noted that the intervie 
with these Moslem raises took place some 
two or three weeks after this witness hac 
-named Bandi Din to the Magistrate ar 
April 1. Further when several previous 
statements were put to this witness in 
cross-examination he contradicted those 
statements or said that he did not re- 
member whether he had made them o 
not. There is another curious incidens 
with regard to this witness, On the re- 
cord there appears what purports to be 
a First Information Report. It consists 02 
a document Ex. B, executed by Madar 
Bakhsh who placed his thumb-mark upor 
it. That document purports to give ar 
account of the riot and the injuries suf- 
fered by Mader Bakhsh and his relative. 
It names several Hindus as having taker 
part in the riot, None of the persons 
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named in this report were prosecuted by 
the Police. This document was sent from 
the hospital to the thana at Bithur and 
was recorded in that thana. Madar Bakhsh 
strenuously denies that he had anything 
to do witk this document. But it was 
proved thet the thumb-mark on it was 
undoubtedfy that of Madar Bakhsh. The 
learned Judge upon this finds that this 
First Information Report was probably pre- 
pared by some officious person and a 
thumb-marx of Madar Bakhsh taken upon 
it without -he knowledge of Madar Bakhsh 
when he wes in hospital. We do not 
decide whether the learned Judge is right 
in this or not. But it is obvious how2ver 
that either Madar Bakhsh is lying in 
this matte or that the document was 
prepared ky some one forthe purpose of 
falsely implicating some of the Hindus. 
In any event the document must leava an 
uneasy feehng in our minds. Madar Ba- 
kash gave evidence in this case ageinst 
four of the accused. The Judge disbelisves 
him in two cases and dces not rely tpon 
his evidence in a third. With regard to 
Bandi Din, one of the appellants before 
us, however, he relies upon Madar Bakhsh 
as corroborating Babu Lal, the apprcver, 
about whose evidence we have sufficiently 
commented above. We are satisfied ma 
careful consideration of the above facts 
that Madar Bakhsh is a witness whom no 
one can believe and upon whomit would 
be unsafe to rely against any of the ap- 
pellants. 

(4) Ghonche.—This witness was ori- 
ginally ‘in the Police force in Cawnpore 
and some years ago was convictea of 
arson and sentenced to rigorous imprison- 
ment. He resided in the neighbourhood of the 
rict. He was also arrested by the Police 
in connection with this case. It is said 
that he wes arrested by mistake but we 


are not satisfied as to this. He is a- 
Hindu and an outcaste. When we consider 
these facts we do not think it safe to 


rely upon kis evidence. Further according ` 
tohis cross2xamination he cannot be a 
man of higa character. No one could call 
him a good witness, 

(5) Lukaiz.—There is very little against 
this witness. and we shall deal with the 
value of it when we come to consider 
the cases œ the individual accused. . 

(6) Munne—We will deal with this witness 
when we ccnsider the case of Bandi Din 
against whom he gives evidence. i 

(7) Daula.—He is an old man of 80 years 
who gave evidence against Ujagar alone end 
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we shall consider its value when dealing 
with the case of this appellant. 


Dealing with the individual cases of the 
appellants we shall consider first that of 
Ujagar. Three witnesses were.called to 
give evidence against this appellant, Dau- 
lat Babu Lal and Rasul Bakhsh. From 
what we have said above we must ig- 
nore the evidence of Babu Lal and Rasul 
Bakhsh. This leaves one witness alone 
against Ujagar, namely Daulat. On gene- 
ral principles we must say that in the 
case of a communal riot one witness is 
insufficient for a finding of guilty and on 
this ground alone we must allow the appeal 
of Ujagar. But we have this further to say 

about the evidence of Daulat that all he 
Says against this appellant is asfollows—: 
“Many Hindus were at my huts. Four or five 
them ran ‘towards me. One of them. struck me 
`a lathi blow on the head. I fell. L recognized 
Ujar Kori of Ludhari. (Witness points out Ujagar). 
One of the others struck me ‘They bade me bring 
my money. I said I had none Ujagar said. 
‘He is a poor man and be is half dead=trom one 
lathi blow. He will die from'a second blaw,' Then 
they went towards Allahdin’s huts. Ujagar went 
with them. I knew Ujagar from his childhood. 
adjoins the wvoundary of his village 
s-h-rizvi .. have smoked ganja 
and charas together. Some of the -4-5 men 
who ran at me had kantas, some had spears and 
some had lathis with a blade attached. Ujagar had a 
lathi." ; | 

The only thing that Ujagar c.tainly 
appears to have done was to intervene for 
the benefit of Daulat and save him from 
being murdered. We therefore set aside 
the convictions and sentence passed upon 
Ujagar and order his immediate release. 


Narain.—Four witnesses give evidence 
against this appellant. They are Ghonche, 
Lukain, Rasul Bakhsh and Babu Lal. 
The evidence of Rasul Bakhsh, Babu Lal 
and Ghonche must be discarded for reasons 
already given. With regardto Lukain, 
the only evidence that this witness gives 
is that he saw Narain coming back with 
a crowd after Kaniya’s house had been 
burnt. He did not see any one actually at 
this house. He further saw this accused 
going on to Narain’s grove afterwards with 
the mob. Apart from the fact,as we have 
pointed out above, that in a communal riot 
case one reliable witness is insufficient for 
conviction, we have the fact that the.learn- 
ed Judge himself clearly records that-he 
has a doubt as regards this accused. The 
learned Judge records as follows in his 
judgment: f 

“On the other hand, there is no evidencs. to show 
fhet Narain actually took part in the assaults and 
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murder which were committed in Manna's grove; 
in fact there is no evidence to show what he did at 
all in Manna’s grove; but the fact that he was among 


` those who began to set fire to the cart of Rasul Bakhsh 


at Lukain’s huts leads to the inference-that he at least 
shared the common object: of committing arson. It 
may be argued that itcan also be inferred that he .. 
shared the common object of committing murder. 
It may be so, but as l have already said, there is 
nothing to show what he did in Manna’s grove or 
whether he went to Aliahdin's grove; and in any case 
I think that evidence which may be good enough to 
porve a lesser offence may not necessarily reach the 
high standard which is required for convicting a man 
ona capital charge and inflicting an irrevocable 
sentence. Itherefore prefer to give Narain the benefit 
of doubt in respect of the charge under s. 30°, In my 
opinion he is liable to be convicted under ss, 147 and 
436." : 

It is clear in this case that the evidence 
both on the murder charge and ihe arson 
charge is precisely the same. There is no 
doubt according to the evidence that’ this 
appellant was with the crowd when the 
murders were commitied. He was also 


with the crowd and that is all when arson 


was committed. The learned Judge how- 


ever thinks that a lesser standard may be 
applied as regards the evidence on the 
offence which is not punishable with 
hanging, but that a higher standard is 
necessary where hanging is involved.. He 
therefore, gives’ the benefit of the doubt in 
respect of the charge of murder but refuses 
to give it in respect of the charge involving 
arson. We dealt with this question in 
our preliminary observations. This appel- 
lant ought to be given the benefit of the 
doubt on both charges. 

Viewing the case as a whole as against 
this accused we come to the conclusion 
that the conviction against him cannot 
stand. The convictions and sentences 
therefore are set aside and this accused 
will be set at liberty, 


Bandi Din.—With regard to this appel- 
lant the witnesses are Babu Lal, Rasul Baksh, 
Ghonche, Madar Baksh and Maniya. From 


“what we have set out above we cannot rely 


upon the first four. This leaves Munne 
only. Apart from the fact that the evidence 
of one witness is not sufficient, the only 
evidence which Munne gives is that of 
identification, and the learned Judge says 
of this identification that it was quite 
possible -that he was familiar with the 
features of Bandi Din. Therefore there is 
not much valuein this evidence. Madar 
Bakhsh certainly gave the name of Bandi 
Din in a statement which he made to- the 
Magistrate on April 1, after having failed 
to name him to the Superinterdent of Police. 
on the samé day. But the Bandi Din whom 
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Madar Bakhsh named to the Magistrate 
was Badi Din a' mallah and a resident of 
Charane. `> a Din, the. appellart, 

is at Karchhi anda resident of Tisjha. As the 
learned J TER See out this may possibly ` 


be an error because Tisjha adjoins Charana. ` 


We think that some doubt must be raised’ 
by the miis-shatemént of the man's caste and 
his place of residence. In any event, we 
are satisfied that there isnot enough evi- 

dence “upén which to- record a convicti m 

against this accused. 

_ The ïesultis that we set aside the conv.c- 
tions and sentences passed upon Badı Din 
and order that he be set at libe:ty. 

N. Convictions set aside. 


SIND JUDICIA L COMMISSIONER'S 
COURT 


` Civil Suit No. 363 of 1919 
“I April 12, 1932- f 
ASTON, A.J. C, 
SHIVALDAS MOHANDAS— 
. PLAINTIFFS 


. versus : 

LALCHAND VALABDAS —-. : 
DEFENDANTS. X 
Civil Procedure Code (Act V of 1908), s 58,0. £41, 
7. 2—Judgment creditor agreeing to recease judgment- 
debtor on security— Whether amounts to adjustment of 
decree—Provincial Insolvency Act (V of 1920), s. 51— 
“Realization of assets prior to insolvency petitior—~ 
-> Rights of attaching creditor and Uficial Receiver. - 
A judgment-creditor can agree, tgs ithe release 
of the judgment-debtor, to the setarity bend 
being cancelled, and to the prohWitory order 
being discharged, without agreeing that his decree 
had been fully satisfied. When the decree-holier 
fails to c-rtify the adjustment ¿Ë a decree as a whole 
or when the:judgment-debtor fails toapply to have 
an adjustment recorded as certified, the court will 

not recognize any alleged adjustment. 


Where a judgment-ceLtor has been adjudicated 
insolvent but assets were realized-before the insol- 
vency petition was filed, s. :1, Provincial Insolveacy 
Act applies. Copsequentiy, the rights of the Offizial 
Receiver do not prevail over the claims of an attech- 
ing creditor. 

ey Srikishindas II. Lulla, for the Plain- 
tiffs 


Mr. Dipehaind Chu al, for the Defen- 


danis.| 

Order.—This is en application madè 
by Messrs. Wadhumal & Go., Pleaders, 
under s. “191, Civil Procedure Code, pray- 
ing the.” court to take back a -sum of 


Rs. 2,500 which Messrs. Wadhumal & Co., 
received from the ‘coart on November 4, 
-1930, on behalf of their clients Messrs. Shival- 
-das Mohandas. The circumstances are 
peculiar, In 1919 Messrs, Shivaldas Mohan- 


: 146—121 & 122 
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das cngaged ‘Messrs. Wadhumal & Co., 
as their Pleaders to file a.suit to recover 
Rs. 5,700 from Messrs. Lelchand Valahbdas. 
The suit was duly filed being suit No. 353 of 
1919. An application for" attachment before 


judgment wəs granted and a debt of 
Rs. 2,500 due by the garnishee Haji 
Mahomed Ayaskhen. was attached. On 


October 22, 1919, the suit was decreed for. 
Rg. 5,734-12-9 costs and interest till payment, 
but it was provided by the decree that if 
Rs. 2.000 was paid by October 27, and 
Ks. 2,750 within six months, the decree 
would be deemed satisfied. The ‘sum of 
Rs. 2.000 deposited in court was: paid to the 
decree-holdex, Shivaldas.. Od J anuary 10, 

1920, an arder was obteined prohibiting the 
garnishee from paying the sum’ ‘of Rs. 2,500 


alleged to be due to thé judgmext” debtor, ~ 


The judgment-creditor, and judgment, 
debtor thereafter. bcth applied for an order 
directing the garnishee to deposit Rs. 2 500. 
in court [vide, Nank Chand v- Chedda, Lal (1) 
Toolsa Goolal v. John- Antone (27), ind this 
spplication was granted: by Kemp, u. On 
January- 29, 1920 the prohibitory .order on 
the geraiches was extended for two months. 
On January 380, 1920 the. garnishee deposit- 
ed Rs. 2,500 in court for “tha “exadit af the 
suit. The amount was ditedited in the 
books: of the court to the judgment*creditor 
Shivaldas by the Nazir, but neither the’ 
court nor-the parties, appear to have been 
informed of the deposit. On May 7, 1920, 
Messrs. Wadhumal &vo., on behalf of the 
judgment-creditors applied in execution for 
the sale óf the debt alleged to be.due by 
the garnishee. The application was. dis- ' 
missed fa: default because costs cf the 
application were not deposited. Ox July, 
10, 1920, an application was made in execu; “ 
tion for the arrest of the judgment- -debtois 
He was arrested and undertook | to oe 
For insolvency. He failed to apply and was 
‘again arrested but 
settled the ‘execution application. Dheg 
‘judgment-debtor paid Rs. 1,300 to “thes: 
‘judgment-creditor; the security bond was 
cancelled on September 13, 1920; the pro- 
‘hibitory arder was also cancelled by Kemp,-, 
J.; on the seme date and 
‘plication ‘marked 


the executten ap 


- “settled” and distnisss - 


In 1925 the judgment-débtor was adjudi- 
eated aninsolvent. In 1927 the insolvent 
obtained his discharge. On June 3, 1928, 
Messrs. Lelchand Kewalram purchased the 
-debts due to the insolvent Lalchand Velah- 


(1) 97 Ind. Cas, 487; A I R 1927 Al 4L 
(2) LL B 418, 


“thé juidgmenizereditor 
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das atan auction’ held by. the Official 
Receiver. In October, 1930, a notice was 
placed in the Judicial Commissioner's court 
that unless Rs. 2,500 deposited. by the gar- 
nishee cn-January 30, 1920, was withdrawn 
it would lapse to Government. The notice 
referred to the suit, viz., 363 of 1919 and to 
Messrs. Wadhumal & Co., Pleaders. No 
tule of the court has been shown to me by 
which sums deposited lapse after 10 years 
to Government, The only rule-traced by 
the office is arule for sums not claimed 
for three years to be credited subject to 
further ordere. On November 4, 1930, the 
Rs. 2,5002averé-paid to Messrs. Wadhumal 
& Co. fortheir clients. It is the Second 
; such orders 
and enters a note inthe diary and on the 
decree but there is no trace of the applica- 
tion of Messrs. Wadhumal & Co., nor of the 


>. order for payment. 


In August; 1931, Messrs Shivaldas appli- 
ed to Messrs. .Wadhumal & Co., for pay- 
ment of the: Rs.” 2,500. Correspondence 
ensued . between Messrs. Wadhumal & Co., 
and their ` clients. Messrs. Wadhimal & 
Co., in the.meanwhile received claims from 
ihe Official Receiver and from Messrs. Lal- 
chand Kewalram the purchaser from the 
“Official Receiver. They did not-wish to 
be involved in litigation and have there- 
fore made the present application to the 
court to receive ‘back ihe Rs. 2.500. 
Mr. Lulla who appears for Messrs. Shivaldas 
contends that the receipt by Messrs. Wa- 
dhumel & Co. of the Rs. 2,500 was a receipt 
on behalf of Messrs. Shivaldas and that 
without the instructions of Messrs. Shival- 
das, Messrs. Wadbumal & Co. have no right 
to return the money to the court. Possession 
‘of the money put Messrs. Shivaldas in a 
favourable position. The decree had not 
been ¿fully satisfied and satisfaction was 


~ not. notified to the Court. Messrs. Shivaldas 
~ bré still enititled to receive the surn deposited, 


“jn behalf of’ Messrs. Shivaldas Mr. Lulla 
‘undertakes to indemnify © Messrs, Wa- 
dhumal & Co. against liability. Mr. Lulla 
‘contends that this application to the court 
“to take back the Rs. 2,500 should be dis- 
missed. ` 

The argument chiefly pressed on behalf 
‘of the Official Réceiver and of the purchaser 
is that since the execution application was 
marked as settled and dismissed and the 
secuiily Lond was cancelled and also the pro- 
hibitoy order, the decree of the judgment- 
creditors‘Messrs: Shivaldas must bedeemed 


to have been fully satisfied. I am*of opinion - 


that this contention is erroneous, It is clear 
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that apart from the full satisfaction of a 
decree, a judgment-creditor can effect a 


settlement with the judgment-debtor in res- 
pect of an exesution application. Section 58 
(1) (b) (ii) provides that a person detained 
in the Civil Court in execution shall be 
released on the decree being fully satisfied. 
Section 58(1) (b) (iii) makes a similar pro- 
vision when the person on whose applica- 
tion he has been detained applies for his 
release and s. 58 (2) provides that release 
from detention does not have the effect 
of discharging the debt. The order of Kemp, 
J., shows that it was the execution applica- 
tion, wh’ch was seit'ed andj dismissed ; it 
does not record full satisfaction of the 
decree. It was competent to the judgment- 
creditor to agree to the release of the judg- 
ment-debtor, to agree to the security bond 
being cancelled, to agree io the prohibitory 
order being discharged, without agreeing 
that this decree had been fully satisfied. 
When the decree-holder fails to certify the 
adjustment of a decree as a whole or when 
the judgment-debtor fails to apply to have 
an adjustment recorded as certified the 
court will not recognize eny alleged adjust- 
ment. 

In the circumstances, the court will not 
treat the decreein this suit as having been 
fully satisfied and it was competent to 
Messrs. Wadhumal & Co. to apply for the 
payment of Rs. 2,500 end having received 
payment from the court their clients Messrs. 
Ehivaldas, in my opinion, are entitled to ob- 
ject to the-proposal to return the money to 
the court. The stronger objection of the two 
appears to me to be the fact that the pro- 
hibitory order on the garnishee was discharg- 
ed by Kemp, J., on September 13,1920, mo. e 
than 10 years befo:e Messrs. Wadhumal & 
Co. received the money frem the court. This 
fact raises-certein questions of law. The 
question arises whether the garnishee is 
not entitied to have the Rs. 2,500 returned 
to him. -I-am_ of op'nion however that the 
equities in favour of the decree-holder can 
certainly *be put forward on his behalf. On 
behalf of the Official Receiver it iscontend- 
ed that the righ:s of the Offcial Receiver 
prevailed over those of an attaching judg- 
ment-creditor, but s. 51, Provincial Insol- 
vency. Act, 1920, applied tothe insolvency of 
the judgment-debtor. The assets had been 
‘realized prior to the insolvency petition : See 
Murti Das v. Baijnath Das (3) and Nachi- 
appa Chettiar v. Subbier (4). My con- 

(8) 129 Ind. Cas, 133; A LR 1930 Oal 623; 57 0 
736; Ind: Rul; (19317 Gal 141. ` ; NG; 

(4) 72 Ind Cas, 820;,A I R J9?3°Mad 505; 46 M 
(F B) 506,44 M LJ 413217 LW 39Q, 


k 
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clusion of the whole matter is as follows: -> 


A number of applications have. been made 
and orders passed in this matter in 
ignorance of the fact that the garnishes 
paid Rs. 2,500 into court. The facts give 
rise to various equities. Since Messrs. 


Shivaldas through their Pleaders Messrs. We- | 


dbumal & Co. obtained possession from 
the court of the Rs. 2,500 deposited by 
the garnishee they are in a stronger posi- 
tion than if they still had to apply for the 
money. I thinkit would be unreasonable to 
deprive them of the advantage of having 
possession, They have agreed to Messrs. Wa- 
dhumal & Co. holding thejmoney for a rea- 
sonable time so that suits maybe filed 
against them. They have also agreed to 
indemnify Messrs. Wadhumal & Co. The 
money previously deposited to bereturned 
to Messrs. -Wadhumal & Co. and held by 
them for one month, I dismiss the present 
application. 

N: Application dismissed. 


. PATNA HIGH COURT 
First Civil Appeal Nos, 135 and 172. 
| - of 1930 
Miscellaneous Civil pipeal No. 24 of 1931 


an : ; 
~ Civil Revision No. 366 of 1930 
` ` March 9, 1933 
CouURTNEYS-TERRELL, C. J. AND’ 
i KULWANT BAHAY, F. : 
Musammat SHAKAL KUER -AND oTHERS— 
a. ¢ “APPELLANTS 
VETSUS 
.PARMANAND AND OTHERS— 
. RESPONDENTS. 

Bengal Land Revenue Sales Act (XI of 1859), 38. 18, 
$4—Sale of ijmali shares for arrears of revenue— 
Purchaser, if takes subject to rights of mukarrarider 
—Mukarrari lease—Construction—Mukarraridar to 
pay. Government Revenue and one rupee to grantor— 
‘Whole aniount, if to be treated as rent—Law of pre- 
‘emption—Object ‘of—Principle, if applies to sale of 
ijmali share. g 

When an ijmali share falls into arrears of Govern- 
ment Revenue and is sold under s. 13, Bengal Land 
Revenuo Sales Act, the purchaser takes the share 
subject to the encumbrance of the mukarrari and tks 
‘mukarraridars cannot be disturbed -in their. possts- 
sion. [p., $64, col. 2.] : a 

A executed a mukarrari patta to certain persons, 
‘reciting, inter alia, that nine annas out of his 
‘twelve annas share in the mauza are given'in mukar- 
‘rari to him: at an annual jama of Rs. 243-15-0, out 
.of-which the mukarraridar should pay Rs. 242-15-0-as 
< revenue and the balance of one rupee as reserved 
“rent to him, at the end of every year: 

Held, that the grantor retained the proprietary 
rights together with such incidents as for example 
-mineral rights and that he might re-enter for failure 
‘of the mukarravida ‘to pay the rent ‘reserved; and 


W 
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that the rent reserved’ was Rs. 943-i5-0 notwith< 


standing that out of this sam, Rs. 242-15-0 was to be 
paid into the Government treasury to satisfy the 
Government's claim to revenue and the balance of 
only one rupee to the grantor. Monohur Mookerjee 
eo Mookerjee (L, distinguished, [p. 954, 
col. 2. 

-The object af the law of pre-emption is to keep 


out strangers end any trarsaction whether of sele,- 


morsgage or lease may be pre-empted if it offerds 
against the local conditions of that law. No such 
general principle applies to sales under the Reverue 
Sale Law nor is there any section which gives: a 
right to the court to go: bekind the document of in-° 


cumbrance if the legal effect of it is’clear. Lalji’ 


Missir v. Jaggu Tiwari (£), referred to. [p. 935, 
cols. 1 & 2] i S eN =, 
. Appeals against: a -Cecision ~of the Sub- 
ordinate Judge, Gaya, dated. October 12,: 
1928 and against that of the Subordinste: 
Judge, Gaya, dated November 22,1930. 


Messrs. S. M.- Mullick, Rai Guru Saran- 
Prasad, B. K. Prasad and A. N. Lal, for the ` 


Appellants. i D 
. Messrs: K.P; Jayaswal, BAN. Mitter, 8. 
N. Dutta, Qazi. Nazrůl Hasan, Sarjoo Prasad 
and Dhyan Chandra, Zor the Respondenss! 
Gourtney-Terrell; C. J.—These matters 
arise: out- af a.suit by the plaintiffs to 
recover 9 armas, 1 dam, 7 cowries and odd 
share in Mauza Maulanagar alleging that 
this share which was ijmal had been scld 
on- March 23, 1925, under s. 13, of the 
Revenue Sale Law for arrears of Revenne 
in respect of that share and had bean 
purchased by the plaintiff No. 1 who had 
in turn sold 8 arnas out of it toplaintiffs 
Nos. 2-4. The plaintiffs say that whan 
they went to take kkas possession thay 
were resisted by. the defetidants on the 
allegation that’ they (the défendants) held 
mukarrari’ interest: in*the share. Tre 
lower Court granted a. decree evicting tie 
defendants who now appeal. . ; 
Appeal Na 135 of 1630 is that of defend- 
dants Nos. 5-22, 24-26, 31, 36-49 and 52-54, 
who claim 8 annas, 16 dams, 18 cowries and 


odd. mukarrari interest in:the 1jmali share, 
“and the decision of thie matter will govern 


‘all the others. Minor circumstances affect- 
ing. the other matters will be dealt with at 
tlie conclusion of ‘this 7udgment. 

The following facts are material for this 
decision : 3... 4 i oN 

The, whole *Tauzi- originally belonged as 
to 12 “annas 'tó-one Saif Ali and „as to 
4 annas to another person, which 4àåttar 
share was made tha sabject ofa separate 
account with which we are not concerned. 
Out of his 12 annas share, Saif Ali in 
1817 granted what the defendants contead 
to be a mukarrart lease of 9 annas infavoar 
of seven, persons, a share being allotted to 
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each. These persons are the predecessors 
of certain of the defendants. At the same 
time Saif Ali made a similar grant of 
one anna shaie to ancther persan who is 
the predecessor cf other defendants. As 
to the remaining two annas in his posses- 
_ sion Saif Alissold- them to his two sons 
who algo on Saif Ali’s death inherited the 
proprietary interest in the other 10 annas 
remaining in him after his mukarrari 
grants. Upon certain defendants, shares 
in the proprietary right hare devolved, 
upon some others a share ‘in the mukarrari 
right has devotved and yet others seem 
to be interes‘ed as prcprietors and also 
as mukarraridars. Several separate ac- 
counts. were opened for the payment of 
Revenue, and a 9 annas,1 dam and odd 
share was left in ijmal of which 8 annas, 


16 dams, and.odd.. share was subject 
to the mukarrart and 4 ‘dams, 9 
cowries ` was free from .mukarrart. 
This .ijmali share fell into arrears of 


Government Revenueand was put up for 
sale when it fetched Re. 710 from plaintiff 
No.1. The defendants interested.in the 
mukarrari originally granted by Saif Ali 
refer to s. 54 of the Revenue Sale Law and 
contend that.the purchaser must take the 
share purchased subject to the encumbrance 
of the mukarrariand that the mukarrari- 
dars could not, therefore.. be disturbed in 
their possession: To this the plaintiffs 
reply that the mukarrari was one in name 
only—thatit was in fact a transfer of the 
proprietary right with the object. of defeat- 
ing the provisions of the Revenue. Sale Law 
—that ils effect and. intention was. to 
deprive Saif Ali of his entire proprietary 
Tight, and that the circumstances were 
analogous to an attempt .to defeat the law 
-of. pre-emption. bv.a transfer of interest 
ander the guise of a lease. -This conten- 
tion was accepted by the Subordinate 
Judge, but in my opinion it cannot be 
sustained. Ke 


Itis admitted that no evidence of the 
‘events contemporary with the 2nukarrari 
patta of 1867; other than its xontents is 
available. ‘It recites that Saif Ali hada 
decree against him for Rs. 7,514 and then 
goeson to say that he granted.9 annas of 
the 12 annas previously purcHased by him 
‘inthe mauza a. 

‘owned and possessed by me, with 
malwajuhat, all hububs, jalkar, bankar, ahar, 
pokhar, reservoirs, tanks, pucca and kachcha wells, 
palm and dete trees, orchards of mango, mohua 
und other fruit-bearing and non-frujt bearing trees 
excepting niinkat lands, khairat landa, bishunprit, 
“krahmottar, shibottor, nega dargah landa, cte, which 


together 
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Jare rent-free under the law (here follow the names 


of the seven leesees ata uniform annual jama cf 
Rs 243-159 fixed from all sources without dispute 

or contenticn, with efiect from 12:5 Fosli on receipt 
of kB. &!00 as nazaruna, from them, for paymeut 
of decretal money to the said decree holder and 
land revenue and for defrayirg other necessary 
expenses, | have received the nazarana in full from 
the srid mukarraridars. in the manner following 
vizą l had taken Rs.500 from them previously aud , 
on payment of the decretal money to the decree- 
holder, got the Mauzas Gauharpur Kosadbi and 

Babhandiha exemptel from sale and having vow’ 
received Rs &{0) in cash brought it lo my posses- 

sion and use and put the said mukarraridars in 

possession and occupation of the mukarrari property. 

“he said mukarraridars should, whilst holding 
possession of the mukarrari property, make propér 

cultivation pay. Rs 242-15-0 as revenue of the, 
mukarrari share into the treasury at Gaya and the 

balance of rupee one as reserved rent tome, at the 

end of each year.” 

_ Now follows a clause which was not 

correctly translaled in the paper book and 


we called for ihe original. The clause 


‘correctly translated is as follows: 


“And except for the mukarrari rent aforesaid the 
executant shallnot on any accouut or under any 
circumstances claim annulment of the mukarrari or 
demand enhancement of the mukarrari jama. 


-Itis clear, therefore, that the grantor 
retains the proprietary rights together with 
such incidents ss fcr example mineral 
rights and that he may re-enter for failure 
of the mukarraridarsto pay the rent reserv- 
ed. The rentreserved (the uniform annual 
jama) is Rs. 243-15-0 notwithstanding that 
out of thissum Rs. 242-15-0 is to be paid 
into the Government treasury to satisfy the 
Government’s claim to revenue and the 
balance of only one rupee to the grantor. 
Itis quite immaterial that the grantor 
stipulates that a large or any proportion of 
the annual jama shall be paid to any person 
designated by him whether or not that person 
happens to be the Revenue Officer or in- 
deed whether that person may have any 


‘legal claim on the grantor.. That is a. 


matter for the granior alone and if the 
grantee has contracted to pay to the person 
or persons cesignated the sum to le so 
paid is none the less rent than ifit is to be 
paid tothe grentor alone. The rent is not 
merely the balance of Re. 1 payable to 
the grantor but the entire annual jama 
of Rs. 243-15-". It was further contended 
that the provision forthe payment to the 
mukarraridars of the excess proceeds of a 
sale for arrears of revenue is an indication 


ofan intention to defeat the Revenue 
Sale Law and moreover ; indicates 
‘that the entire proprietary right was 


to pass tothe mukarraridars. But it must 
be remembered that a nazrana of Re, 8,500 


Was paid and the grantor may well have 


- tion. 


4 
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considered that this wis ample consideration: 


for the loss of the chance of a balance of 
the purchase price in ths event of such a 
sale being held in tha future. 

The plaintitis rcliedon anold case before 
the -Calcutta High Court in Monohuz 
Mookerjee v. Joykishen Mookerjee (|), where 
the purchaser of a share soid under the 
with resistance 
to possession by one who alleged a 
mukarrari lease. The purchaser sued the 
grantor of the lease and his son (the resist- 
ing tenant) alleging that the sale was 
collusive and fraudulent. 

The first court agreed with this conten- 
The lower Appellate Court held thas 
the lease had already. been executed bus 
held that it was for the plaintiff to prove 
collusion and fraud and reversed the decree. 
The report does not indicate the terms 0: 
the alleged lease. The High Court held 


thatthe burden of proof had been shifted 


and remitted the case to the lower Appel- 
late Court to decide four issues 2. e., (11 
Was the lease executed by the defendan 
grantor (2) Was it executed at the time 
stated, bona fide, with the intention ož 
immediately passing a substantial interest 
to the lessee, his son: (3) Was this assign- 
ment intended to operate in fraud of = 


_ foreseen pcssible auction-purchasér: (di 


To what extent looking at the grantor de- 
fendant’s telations with his co sharers, 


_couldthis lease constitute an encumbrance 


on the plaintiff's 
meaning of the Act. 


purchase . within the 
It will be seen that 


- the suit was azainst the alleged transferor 


and the transfer must have been com- 
paratively recent. In the cas3 before us 
the lease was executed many years aga 
and the parties to it are all dead and 
hiving long parted with such interests as 
they had and no evidence is or could be pro- 
duced as to their bona fides, or their inten- 
tions. Moreover there is no indication of a: 
intention to decide that a bona file lease 
however small the proprietary in*erest 
reserved tothe grantor, could be impugned. 
This case does not assist the plaintiffs in 
the least. | 


The series of cases upon transastions | able . 


t pre-emption have liitie or no bearing. The 
object of the lawo! pre-emption is to keep 
ont strangers and ‘any transaction whether 
of sale, mortgageor Jease may be pre- 
empled if it offends against the local 
conditions of that law. This is well ex- 
plainedin the case of Lalji Missir v, Jaggu 


ays W RL 
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Tiwari (2) before. the: Allahabad High 
Court and the authorities dealt with in the 
judgment in that case. No such gəneral 
principle applies to sale under tho Re- 
venue. Sale. Law nor is there any section 
which gives a right to: the court to 
go behind the document of incum- 
brance- if the legel effect of it: is 
clear. Os nee 
Lastly if was urged that the coaduct of 
those upon whom the mukarrari interest 
devolved must be taken into account in 1n- 
ferring the intention of the parties to the 
lesse.” It is said that whereas they never 
paid tothe grantor or to those succeeding 
to his interest the Rs. 1-8-0 out -of 
the annual jama of Rs. 248-15-0 this 
justifies the conclusion that it was never 
originally intended that rent should be paid. 
Even if the fact had been established, 
that some mukarraridars did not pay their 


shares of this sum it would be, quite 
irrelevant to the. construction of she 
document. 


- For these reasons, I am of opinion that the 
mukarrai palta of 1867 cannot be impugn- 
ed and tha purchaser of the ijmah 
share has bought it subject’ to the rights 
of the mukarraridars who cannot’ be 
ejected. I would therefore reverse ihe 


decision of the Subordinate Judge in First . 


Appeal No. 135 of 1930 and dismiss che 
suit. - i B 
First Appeal No. 172 of 1930 is by the 
defendants Nos. 57 to 5¥. It appears taat 
the decree as originally made was sub- 
sequently amended ‘on — July 12, 1836, 
whereby these defendants, it 1s alleged, ware 
exempted from the liability to pay cost_ to 
the plaintifis.. Is is stated that the plaint- 
ifs however, have executed a decree for 
cost against these defendants. Defendants 
Nos. 57 and 53 have no mukarrari interest 
in the ijmali share nor have they got any 
proprietary interest 1p that share. _ Def2n- 
dant No. 58 had some proprietary interest 
inthe ijmali share but it has now passed 
lo other persons: he has no mukarrari 
interest in that share. Having regard to 
the fact that the decree of the Subordi- 
naie Judge has been set aside in First 
Appeal No. 135, itis not necessary to dzal 
with this appeal any further. The whole 


“deres of the Subordinate Judge must be 


zet aside and these defendant; cannot 

be made liable to pay ccsts to the 
ai 4 ffs. ; os SORE s 

Eoo from Order No. 24 of 1931 was 


(2) 7 Ind, Cas. 930; 7 A LJ 1022; 33 4 104, 


® 
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also filed by the defendants Nos. 57 ip 59 and 
itis directed against an order of the Sub- 
ordinate Judge passed on review of his 
order of July 19, 1930, under which it 
is contended that these defendarts have 
been made liable for mesne profits; and 
Civil Revision No. 366 of 1930 has teen filed 
in the alternative against the -sane order, 
as these defendants were doubtful whether 
an appeal lay, against the order of Sub- 


‘ ordinate Judge. “These two maters also 


need no consideration as the order of’ the 
Subordinate Judge passed on review must 
also be set aside as a necessery con- 
sequence of the setting aside of the original 
decree. 
_ The resultis that all these appeals succeed 
and the orders of the Subordinats Judge 
challenged in these matters must also be 
‘set aside. The appellants are entitled to 
their costs in’ this court as well asin the 
court below. i : 
_ In First Appeal No. 172 of 1920, in Ap- 
peal ` from Original=Order’ No 24 of 
1931, and in Civil Revision No, 366. of 
1930 one set of costs only wil be aL 
lowed: ` >. 7 
` Kulwant Sahay, J.—I agree. 

Ne ‘ rder accai dingly. 


t 





LAHORE HIGH COURT 
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Bug, J. 
‘Tus ALLAHABAD BANK Lro., LAHORE 
f — PLAINTIFF— APPELLANT ` 
VETSUS 


RAJA RAM AND orunes—Derexpants— 


| _ ReSPONDÈNTS, 
Civil Procedure Code (Act V of 


R Miscellaneous First Civil Appeal No. 253 


1963), s. 151,0 


‘XL, r. 1—Receiver—Applicaticn for aproiniment of — 


Receiver in one’ court—Defendants collu.ively getting 


- Receiver appointed in another suit in anther court— 
Power ‘of first Court to appoint Receiver— Procedure 


to be adopted—Transfer of second suitm be tried by 
first Court—Inherent powers, exercise of. 


When a Receiver is appointed by are court to 


: take charge of certain properties, anotaer Keceiver 
. cannot as a rule be appointed by a diferent court to 
| take possession of or exercise any contral over the 


same properties without ihe leave of the form 
court. Sirdhar Chowdhury v. Muqniran. Bangar (3), 


relied on, Madneshwar Singh v. Maha kaya Prasad 


Singh (1) and Khubsarat Koer v. Sarada Ch 
Guha (2), distinguished, Natherd v. bomen 4) and 
In re, Connally Brothers Ltd In re, Word v. Connal- 


‘ley Brothers Limited (5), referred. to. Lp. 968, col. 


1] 
Even theappointment. of the same Person as, 


two courts i3 improper, [p. £88, col 
3 i 


-made by the Punjab 


‘of the above mortgagees. 
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Resort to inherent powers of the Court is not 

justified when there ‘are other remedies open to the 
aggrieved party. 
“Where. ina mortgage suit instituted at Lahore the 
mortgagee applied for the appointment of a Receiver 
and the defencent’s sons collusively filed a suit for 
partition at Delhiand got a Receiver appointéd by 
the Delhi Court to defeat the mortgagee: *.i2 

Held, the High Court had power to transfer the 
suit filed at DelLi to Lahore so that the question of 
appointment ofa Receiver might be dealt with by the 
same Court. | 

M. F. ©. A; from an order, of the 
Senior Subordinate Judge, Lahore, dated 
January 24, 1933. 

Messrs. Norman Edmunds and Anant 
Ram Khosla, forthe Appellant. ; 

Messrs. Achhru Ham, H. C. Kumar, 
Har Gopal, J. N. Aggarwal and S. R. Puri,- 
for the Respondents. . ; 


Judgment.—Civil Appeal Nos. 253 .and 
.288 of 1933 are connected appeals and can be 
dispcsed of together. They arise out of 
two suits by the Allahabad Bank Ltd: and 
the Lakshami Insurance Company against 
Raja Ram and othe:s—members of a joint 
Hindu family—on the basis of mortgages 
of-certain properties in their favour. In 
these suils applications were made by the 
plaintiffs mortgagees for appointment of 
a Receiver to take charge of the proper- 


“ties of tke debtors as the interest had 


fallen into arreais and the security was 
insufficient forthe discharge of the amounts 
due to them. Similar applications were 
Nationel Bank in 
other suits of a similar character against 
the debtor, which were pending at the 
time. There were several other prior mort- 
gages on the properties and the prior’ 
mortgagees were joined as pro forma 
defendants and supported the application 
These applica- 
tions were resisted by the -debtors but the 
learned Sub-Judge found that the appel- 
lants had proved their allegations and 
that there was a clear case for the appoint- 
ment of a Receiver. But shortly before 
the decision of the applications, which 
appears to have been very much delayed 
owing to the tactics employed by the 
debtors it was discovered that certain 
minor members of the joint family of the 
debtors, along with one’ Prem Shankar, 
who had lately attained majority, had 
filed a suit for partition of the family 
properties in a court at Delhiin August, 
1932 and had succeeded in getting a 
Receiver appointed by that court to take 
charge of the properties on the ground 
that. the properties were being mismaneg- 
ed by the ‘kavia’ of the family. This order 
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was obtained ‘on October 3, 1932; and’ Gonclusion- that the Patna ruling which 


Sardar Dilawar Singh, a Municipal Oomis- 
sioner of Lahore, was appointed a Receiver 
by the Delhi Court, as desired by ithe 
plaintiffs in that suit. This gentleman, 
if: appears, is a friend of the family and 
was: willing to act asa Receiver without 
any remuneration. The appellants’ conten- 
tion ‘waa that this appointment was 
collusively obtained by the respondents- 
debtors merely to defeat the applications 
made by the appellants in their suits at 
Lahore for the appointment of a Receiver. 
It may be pointed out in this connection 
that the Allahabad Bank had made its 
application as long ago as in Octobe, 
1930; but the defendants evaded service 
for some time and various objections were 
raised laterin connection with the appoint- 
ment of guardians and appeals were filed 
in this court -with the result that the 
proceedings swere delayed for about swo 
years. Winding thé appointment of a 
Receiver by the Lahore court jmminent, the 
respondents are said to have got a collusive 
suit for partition instituted at Delhi and 
had a Receiver of their choice appointed 
to take charge of the properties, in arder 
to defeat the claim of the appellanis. 

The learned Sub-Judge found, as stated 
already thatthe appellants had made out 
a clear case for the eppointment of 
a Receiver on the allegations set forth in 
their applications; but the difficult point 
which required consideration was whether 
in the presence of the Receiver appointed 
at Delhi he had any jurisdiction to appoint 
another’ Receiver. The-morigagees con- 


tended that another Receiver could be- 


appointed and relied chiefly on Madnesh~var 
Singh v. Maha Maya Prasad Singh, 9 Ind. 
Cas. 1027 (1), and Khubsarat Koer v. 
Sarada Charan Guha, 12 Ind. Cas. 168 
(2). The debtors. on the other hand eon- 
tended that such a course would be imprcper 
and result in conflict of jurisdiction and 
confusion. They chiefly relied on Sirdhar 
Chowdhury v. Mugniram Bangar (3), in 
support of this contention. The investiga- 
tion of the question whether the Delhi 
suit was a bona fide one would have taken 
some time. To avo'd further delay, the 
learned Sub-Judge assumed for the 
purposes of ihese applications that that 
. suit was a bona fide one. He came to the 
9 9 Ind. Oas. 1027; 130 L J 48515 CW N 


i 
(2) 12 Ind. Oas. 168;14 C LJ 52c;16 0 WN 
126.: : 


eb, a 
(3)78 Ind Cas. 620: 3 Pat 357; (1924) Pat. 54; 5 P 
L T 243; AIR i924 Pat. 491, 


disapproved the appointment..of.a second 
Receiver by a Civil Court when another 
Receiver had already -been appointed, by 
a different court laid-down sound law... Ha 
further pointed out that the mortgagees 
-could approach the: Delhi Court and get 
the appointment of the Receiver, which 
hid beer pas3ed without impieading them 
and without taking into consideraticn the 
facts allaged in the-present ..applica- 


tions ‘modified or discharged...He ac- 
cordingly passed -an order. arpoin- 
ting Mr. Prakash Chandra Manajan 


as a Receiver, but subject toa condition 
that it would not take effect until the 
order passed by the Delhi Court was 
discharged so far as it affected the mort- 
gaged properties. From- this. order the 
present appealschdve been preferred by the 
“.mortgagees, ` -a Sa gee : 
When these appeals were preferred, it 

had been discovered by the appellants 
that the defendants in the Delhi case had 
also filed an appeal from the appoinsment 
_of a Receiver by the Delhi -Gourt and 
that the appeal was pending 'iri,this court. 
They believed thai: appeal tobe a mere 
dodge intended to prevent the appellants 
from seeking any remedies in the Delhi 
Court and expected that, appeal. to be 
withdrawn after the present appeals were 
instituted. They brought the fact to the 
notice of the Division Bench admitting 
- the present appeals and that Bench directed 
that all these appeals should be heard 
and disposed of together. This order 
_ was passed on February 20, 1933. 

As was anticipated by-the appellants, 
an application for withdrawal of the eppeal 
in the Delhi case was made by the appel- 
lanis in that case on. February 27, 1933. 
This application is also to be disposed’ of 
along with these appeals. PR 

The learned Sub-Judge has given good 
reasons in support of his finding that the 
appellants had made out a good priha 


facie caso for the appointment ofa 
Receiver. He has shown thatit the 
_interest is heavily in arrears and 


the value of the securitiesis inadequate 
to cover the appellants’ claim and | am 
in full agreement with these findings.’ «The 
only question which really requires.;con- 
sideration is whether the conditionaljorder 
passed by the learned Sub-Judge: was 
proper or whether the Recsiver's appoint- 
ment should take effect at once in spite 
of the prior appointment of another 
Receiver by the Delhi Court as cortended 


9668 ` 


hy the learned Counsel for 
- lants. . ; i 
It is well settled thet when a Receiver 

is eppointed, his possession is that of the 
court which appointed ‘hint! and it cannot 
be disturbed without: its leeve. If any 
one—whoever he may, be—disturbs the 
possession of the Receiver ‘he will be 
guilty of contempt of court. When the 
Receiver takes charge of the property it 
cannot be attached or‘stubjected to pos- 
session of another court without the leave 
‘of, the court (cf.- Woodroffe’s Law relating 
‘to’ Receivers 4th Edition. pp. 63-64, Ker on 
‘Receiver 9th Edition pp. 198-97). ft would 
‘seem to’ follow from this that when a 
“Receiver- is appointed by one court to 
‘take charge’ of any properties, another 
Receiver cannot as: a iule be appointed 
by a different court to take possession of 
or exercise any control over the seme pro- 
perties without the leave of the fórnrer court 
(cf. Woodroffe’s Law relating to Receivers 
| 4th- Edition, p.‘71).. To make- any such 
appointment would be gbviously- inconsis- 
tent with. the first appointment and resnit 
in a-conflict of jurisdictions: -This was 
the view taken in Sirdhar- Chowdhury v. 
Mugniram- Bangar (3), on which the learned 
Senior Sub-Judge has relied.: The two 
rulings of the Calcutta High: Court on 
‘which the learned Counsel fo.-the appel- 
‘lants rely-viz. Madneshwar Singh v: Maha 
Maya Prasad Singh (1), Khubsaret Koer 
Vv, Sarada Charan Guha (2),were cases of a 
special charecier but donot really teem to go 


stha appel- 


against the above principle: In Aladnesh- - 


war Singh v. Maha Maya Prasad Singh (1), 


a common ‘manager’ had been already ` 


„appointed by the District Judge to- take 
‘charge of certain properties under the 
“Bengal Tenancy Act, and the. questicn 
“rarose whether a Sub-Judge-could appoint 
si Receiver of the same properties. The 
“position of a ‘commun manager’ does not 
appear to be identical to that of a 
Receiver; for the: learned Judges abserved 
that they weie not prepared to concede 
that the provisions of O. XL, r. J, Civil Prc- 
cedure Code, were controlled by those of s, 15 
of the Bengal Tenancy Act. They con- 
sidered the object and sc.pe of the t3o, 
appointments. to -be different, and held 
that thé appointment of second -Beceiver 
maybe necessary to protect the interests 
of the mortgagees. But even so, th-y did 
not hold that the possession of the common 
manager could be disturbed without the 
leave of the District Judge.. All that-ihey 
said in this connection was as follows :— 
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“manager, neel 


.bharers, 


Tiere 


“If, therefore, à Receiver ia appóinted in respect 


‘of -prope:ty which is already in the possession of a 


common manager, the pussession of the -commun 
not necessarily he disturbed.: The 
common mavager under the direction of the District 
Judge may have 10 apply. a ‘certain portion of; the - 
income -for the henetis of one or more- of He~ co- 
If tne interest of such co-sharers .in tbe 
joint estate is the eubject-matter of tbe litigation 
in which the Receiver is appuiuted, the effect of the 
appointment of the Rec-iver is to entit'e him to 
obtain from the commun manager . whatever is 
payeble to tho co-sharers iu questicn. Such eum, 
when paid to the Receiver, would he paid by him 
into court to the cieoit of the suit in, which he 
has been app:inted. Consequently, it is condeivable 
that a Receiver may very well bs appointed in 
respect of property which is alreagy in the lanas 
of a common manager aud such appointment may 
be essential for the protection of persons who could 
not otherwise obtain any control fir? the protection 


- of their own rights, over tue assets in the hands 


of the common manager. Wa are uunble to ap- 
preciate how there must be a couflict of interest or 


authority between the Keveiver so appointed und 
the common mdnayer ° f : 


The facts of the present case are dis- 

tinguishabie as here there was already a 
Receiver appointed under O. XL; r. 1, 
Civil Procedure Code. It istrae thet be was 
appointed in a pzrlition suil, but the 
court hed given him directioa for setting 
aside a certain sum fur payment to credi- 
tors, who wouid include the <zppellants. 
There is thu’ obviously likelihood uf conflict 
of jurisdiction, if the two cour-s come to 
different findings es regards tie amounts 
due to the verius creditors, prioiity 
amongst ih m und so forth. For the seme 
reason even theta; peintment of the same 
pers.n as a Receiver in both the courts 
which was ccnsidered to be a suitable 
course in Madneskwar Singh v. Maha Maya 
Prasad Singu (1) woald notmeet the situa- 
tion. The other ruling relied on viz., 
Khubsarat Ku r v. Sarada Charan Guha (2) 
is more or less on the same lines as that in 
Madneshwar Singh v. Maha Maya Prasad 
Singh (1). 
. To appoint a Receiver in the Lahore suits 
would be of little use, if he is merely'to 
receive any amounts that may be set aside 
under the orders of the Delhi Court for pay- 
ment to the eppellants and this: is not what 
the appellanis desire. They want the 
Keceiver appointed by the Lahore Court 
to take charge of the properties at once, but 
I do not see how this-can be done, as mat- 
ters stand at present without disturbing 
the pessession of ths Receiver appointed by 
the Deihi Court. ` . - 

The learned Counsel for the appellants 
have referred to certain English decisions, 
but these also do not seem io be of much 


IN 
`, 


ree 


1833 . 


“ ~sassistance. Out dfthem one viz., Nothera 


v. Proctor (4) has been considered anc. 
distingtished in Sirdhar “Chowdhury v 
Mugniram Banger (3), on which the learnec.- 
“ Senior: Sub-Judge has relied. 
“case, viz. In re Connolly Brothers Lid., In re 
Wood v. Connolly Brothers Limited (5), 
‘while -an action by a debenture-holder to 
enfurcé the débentures was pending agains, 
a company in the Chancerv Division of the 


High Cowt,'a motion for the appointmens* 


of a Receiver was made. FEefore it came 
on for hearing, the owner of ‘an’ equitable 


` chatge on certain land, granted by the 


company efter the issue of the debentures, 
commenced an action in the Lancashire 
“ Palatine Court'with full-knowiedge of the 
High Court action to enforce his security 
and obtained an ex parte’ appointment of 
another’ Receiver. In the ` circumstances 
the debenture-holder moved the High Court 
to restrain the owner of the equitable 
charge from taking fuitker proceedings 
inthe Palatine Couit, he being added in 
the meantime dasa defendant in the Higa 
Court action. ~ This prayer wes granted 
‘bythe High Court. In the present in 
stance, however the appellants have never 
‘asked for apy such injunction and ths 
"Delhi suit being of a different-character, 
‘viz., one for partition of: family property, 
such a course would scarcely be jusiifiable. 
In the third case cited fur the appellants 
viz. Hx parte Norris Tichhorne v. Tichhorne 
(3), an adm nistrator pendente lite was af- 
pointed at the instance of a creditor but 
only when it was escertained that the 
Receiver appointed by.the Chencery Div:- 
sion would be discharged on such appoint- 
ment and that there was no likelihocd of any 
“ conflict of jurisdiction. This case is also 
thus clearly distiuguishibie. Js will thus 
appear that these authorities do not support 
the contention of the learned Counsel for 
the appellants: that the learned Senior 
Sub-Judge should not have made his 
order conditional aud should have directed 
the Receiver- gppointed by him to taks 
charge of the mortgaged properties at once, 
disregarding, ‘he prior appoiniment of a 
Receiver by the Deihi Court. 

The next contention of the learned 
Counsel for the appellants wes that ths 
suit instituted at iselhi being collusive, 
the Receiver appointed by the Delhi Court 
should not be allowed to stand io their 

` m (18 ot Cu, D 4,43 L J Ob. ~ 302; 33L J 


Y R 
: (5) (1911) 1 Ch. 731; €0L J Oh 499; 101 LT 
43. ee 

6) 1P & D730. 
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way. But evan if that suibis collusive, the 
‘appointment of {he Receiver by the - Delhi 
Court canna: be ignored so long as-it stands, 
As held in iusselt v. Hast Anglican Ity. Co. 
it is not competent for any person to inter- 
fere with the possession of a Receiver on 
ihe ground that his appointment should not 
have been made.” Persons wao féel ag- 
grieved by the order of the court may take 
| proper course io question its validity but 
so long as iù lesfs, it must be respected. 

Ths learned Bub-dJulge had indicated in 
his judgment that it was open tothe ap- 
pellants to take appropriasie procéedings 
in the Dejhi Court to get the order of 
appointment of a Receiver by that- court 
| discharged as far as the mortgaged: pro- 

` perties were concerned; but they have nos 
done so. The reason given is that an 
“appeal was filed in the Deihi case- and 
‘the records came here. Even so, I think, 
` the appellants would have been in a better 
pesition if they had taken necessary action 
in the matier at once.” For during the 


period of abcut thrze months which has. 


since elapsed, perhaps that court might 
“have been able to reconsider the position 
and pass a suitable order. The learned 
Counsel forthe appellants hive suggésted 
that I should myself pass such an ‘order 
ncw in the appeal in the Delhi case which 
is before me. But as stated already the 
appellants in that-case have applied for 
withdrawal of the appeal unconditionally 
and it cannot be disputed that they- have a 
a right to do so. Inthe circumstances, I 
donot see how I can go into‘the ‘ques.ion 
of the appoiniment of a Receiver in that 
case, Ne wuthority wes cited ‘supporting 
the adoption of such a course, The iéarned 
Counsel mainly ‘reliec in this respect upon 
s. jdi, Civil Procedure Code and-the in- 
herent powers of this court. Butyrt-is mot 
disputed that other ramedies were'dpea to 
the appellants (viz., by taking appropriate 
proceedings inthe Delhi Cour.) end in the 
circumstances I do not think resero toin- 
herent powers of the court would be legally 
justifiable, 108 5 
At the same time in view of the facts 
in connection with the Delhi suit which have 
been brought .to light, it seems desirable 
in the interests of justice to take steps to 
prevent vo.b case being abused for the 
pi pose of deiaying o7 defeating the claim 
of the appellants. Prima facie: there are 
good grounds’to believe ‘that -the suit. at 
Delhi. is nit a bona ‘fide ‘one and has been 
instituted merely “to--defeat the claim of 
(7) (185v) 3 Nac. & G U7.. 4, 
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the appellants. The suit is by sonsina 
joint Hindu family to enforce a partition of 
the family property against their fathers, 
Bucha suit is not ordinarily ma-ntainable 
“under the Hindu Law as it preveils in this 
. Province. cf Hari Ki hen v. Churd Lal (8). 
“The whole of the family property _s situated 
at Lahore, with the exception of a small 
. house at Delhi. All the parties reside in 
. Lahore with the exception of Prem Shankar 
“who is said to be lately married and tobe 


< The learned Counsel for the respondents 
- who was questioned by me on the point 

did not dispute the above facts but 
stated that the suis was inszituted at 


Delhi because (i) the plaintiffs wished to > 


. rely upon a special custom ês. to parti- 
tion prevailing in Delhi and alco because 
(ii) Prem Shankar was being helped in the 
suit by, his father-in-law who isa resi- 
dent of Delhi. As regards tte special 
custom, there isno mention of it inthe 
plaint in the Delhi suit and no objection 
was raised by the defendants thet the suit 
for partition was not maintainable in the 


absence of such custom: While service of - 


. the defendants in the Lahore Coart took 
months, they promptly appeared in the Delhi 
Court andthe, appointment of a Receiver 

. was obtairiéd’ within a couple o? months 
without any serious objection. These facts 
speak for themselves. The suit for parti- 
tion, if it were genuine, 
instituted in the ordinary course at 
Lahore, asthe bulk of the properties are 
situated at Lahore and all 
excepting Prem Shanker admittedly reside 
at Lahore. The allegation that this suit was 
instituted at Delhi merely because’ Prem 
Shankar is residing at Delhi and is father- 
in-law is helping him hardly needs any ser- 
jous notice. There isthus every reason to 
believe that the partition suit was institut- 
ed at Delhi merely to keep thesppellants 
in the dark and obtain the ordaras to a 
Receiver behind their back so æ to defeat 
their applications for the appamtment of 
a Receiver at Lahore which were pending 
for a long time. 

In view of theabove facts and to avoid 
conflict of jurisdiction it seems<o me de- 

_girable that the suit pending at Delhi 
should be transferred to the Corrt of the 
Senior Sub-Judge at Lahore in which the 


appellant’s suits are pending. This court 
has ample jurisdiction to pass suo motu 
such an order under s. 24 of the Civil 


Procedure Code and this seemsito be an 
(8) 43 Ind, Oas. 667; 105 P R 1917, 
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eminently fit case for the exercise of that 
power in the interests of justice, I heard 
the learned Counsel for the respondents 
on this point and they were unable ‘to 
show ‘any cogent reasons against the ad- 
option of such a course. If the partition 
suit at Delhi is transferred to the Court of 
the Senior Sub-Judge at Lahore, the 
Senior- Sub-Judge would then Le able to 
deal with the question of the appointment 


ese ` of a Receiver in both the cases without ‘an 
residing with his father-in-law at Delhi." ocd 


difficulty. It will be for him then to con- 
sider whether the Receiver appointed at 
Delhi should be merely discharged as far 
asthe mortgaged properties arẹ concerned 
or whether the same person should be ap- 
pointed a Receiver in both the cases and 
if so, who would be the most . suitable 
person for the purposes of both the suits. I 
have no doubt that he will decide’; the 
question onits merits after taking into 
consideration the interest of all the par- 
ties concerned and after hearing them on 
the point. “+s i 

After considering all the arguments ad- 
vanced, I have come to the conclusion that 
the order passed by the learned Senior. Sub- 
Judge was proper in the circumstances 
and that it would not be possible for me 
to pass any order as regards the appoint- 
ment of the Receiver in the appeal inthe 
Delhi case, as it is. being withdrawn. The 
only order which, I think,.can be passed 
in thelatter appeal is that of its dismis- 
salon account, of non-prosecution. I ac- 
cordingly dimiss all the three appeals: But 
for reasons given above an order for the 
transfer of the Delhi case is passed separ- 
ately. The records of that case should be 
sent tothe Senior Sub-Judge, Lahore and 
the Sub-Juijge at Delhi informed about the 
transfer of the suit. The Counsel for all 
the partiesare directed to ask their clients 
to appear personally or through Counsel 
Lahore, on 
the 16th instant for further proceedings in 
all these cases. 

In view ofall the circumstances,I leave 
the parties to bear their costs in the ap- 
peals. 

N. Appeal dismissed. 
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PATNA HIGH COURT. 
Civil Revision Application No, 693 of 1932 
` March 21, 1933 
wa AGARWALA, J. 
.. GOPINATH TEWART AND anotHER— , 
, J UDGMENT-DEBTORS ~ PETITIONERS 


VETSUS 
Dulhin HIRAMAN BIBI—DECREE-HOLDER 


— OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), 0. XXI,7..89 
—Patna High Court Rules, Part X, Chap. I, r. 11— 
Application to set aside sale—Applicant informed by 
court of amount of deposit—Procedure followed 
under r.11—Deposit found not sufficient subsequently— 
Opportunity to make good amount—Whether to be 
‘gwen—Scrutinising of challaris by Chief Ministerial 
Officer—Court’s responsibility. 

In an application for setting aside asale under 
O. XXI,r 8', Civil Procedure Oode, the applicants 
asked the court to let them know the proper amount 
‘to be deposited and offered to deposit that amount, 
and they deposited the amount which had been 
calculated by an officer of the court and which had 
been checked and passed by theofficers who are 
required by the rule to check and passit. . The amount 
mentioned was deposited within the period of 
limitation. Subsequently it was found that the 
amount deposited was $hort of the amount required 
to be deposited by O. XXI, r. 89, and the lower Court 
refused to set aside the eale: : 

Held, that as the applicants had followed the 
procedure prescribed in Part X, Chap. I,r.11 of the 
General Rules and Circular. Orders of the High Court 
it could not be said that the amount entered in the 
challan for deposit, checked by the Chief Ministerial 
Officer and passed by the accountant had been 
arrived at by the casual act of an officer for which 
the court was not responsible, and that consequently 
the applicants should be given an opportunity of 
depositing the amount by which the deposit was 
in deficit and the sale ought to be set aside on their 
depositing the same. Rangini.Sundart Dasya v, 
Hiralal Biswas (|), followed. Sarjoo.Prasad Missir 
v. Nanoo Rai (4), distinguished. 

Under the rules prescribed for the receipt of money 
by Civil Courts in the Province of Bihar it is necessary 


for the Chief Ministerial Officer to scrutinize the ap- ` 


plicant’s challan and to correct any mistake that may 
appear there. 


O. R. A. againt an order of the District 
Judge, Shahabad, dated December 19, 1932, 
dismissing an appeal against the order of 
the Additional Subordinate Judge, Arrah, 
dated May 6, 1932. 

Messrs. Hasan Imam, Mahabir Prasad 

‘and Tarkeshwar Nath, for the Petitioners. 

Mefsrs. S. M. Mullick and B. P. Sinha, 
for the Opposite Party. . 

Judgment.—This is an apzlication by 
the judgmént-debtois against. an order of 
the District Judge of Shahabad confirming 
a decision of the Additional Subordinate 
Judge of Arrah, rejecting an application 
for setting aside an execution sale. The 
petitioners’ property having been sold in 
execution of a decree against them, they 
applied on April 11, 1933, to set aside 
the sale on the deposit required by 
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-O, XXI, r. 89, Civil-Procedure Code, teing 
made, The-last daze on which the deposit 
. could have been made for the purpose’ of 
setting aside the sale was April 12, 1932. 
In their application the petilioners stated 
that they had borrowed a sum of Rs. 3,500 
on a mortgage for the purpose of paying 
the decretal amcunt and the compensation, 
and they requested tkat the amount to ke de- 
posited might be intimated to them and a 
challan given to, them. On the same day 
_the court passed the following order: 

“on judgment-debtor’s petition let challan be 


issued to deposit the cecree money with compenea- 
tion.” 


It appears that in accordance witk that 
order a challan was in due course issued 
to the -petitioners on the 12th. The first 
part of'ihe challan appears to have been 
filed up by the petitioners and stated the 
amount to be deposited. An entry on the 
back of the petition shows that the amount 
to be deposited was calculated by a clerk 
of ihe court's office. The amount mentioned 
was deposited by ths petitioners within the 
period of limitation. The lower cour; has 
held that the amount deposited was 7 
annas short of the amount required to be 

- deposited by r. 89 of O. XXI, anc has 
therefore declined tc set aside the sale. 

In revision against this“order it has been 
contended by learned Oounsel for ‘the 
petitioners that thie case is covered ty the 
decision cf the Calcutta High Court in 
Rangini Sundari Dasya v. Hiralal Biswas 
(1). In that case the judgment-debtor 
applied to set asice the execution’ sale 
and depasited ihe amount which he had 
been informed by the execution cleck of 
the court was the amount to be deposited 
under O. XXI, r. 89, Civil Procedure Code. 
The challan was in due course passed by 
the sharistadar and tie amount was depcsited 
iwo days before the expiry of the period of 
thirty days; and tke sale was set aside. 

. Subsequently it was discovered, after the 
expiry of the thirty days, that the amount 
deposited was short of the amount that 
ought to have been deposited. The court 
permitted the amourt in deficit to be made 
good and set aside the sale. In appeal 

- the order setting aside the sale was reversed 

: by the Subordinate Judge. The ordar of 
the Subordinate Judge, however, was set 
aside by the High Court in revision. In 
that case the decree holder relied upon the 
decision of the Fall Bench in Ckandi 
Charan Mandal v. Banke Behary Lal 


(J) 126 Inc Cas 207: 330W N 1170; AI Ki 
Cal 249; Ind Rul (1930) Cal 703. ik 


“to make the deposit. 
“was made 


‘tendered is found correct, 


re 


by the execution clerk was a deliberate 
calcilation made by a responsible cfficer 
and, unless the judgment-debtor had heen 
misled by this calculation, he was entitled 
In that case reference 
to r. 29, Chap. -IX of the 
Oalcutta High Court General .Rules and 
Circular Orders, relating to the receipt of 
money by Civil Courts. That rule cor- 


_responds to Part X, Chap. I, z 11 of 


the General Rules and Circular Orders of 
this High Gouri. Rule 11 provides that a 
person desirous of paying money must fill 
up four forms of challan and present 
them to the Chief- Ministerial Oficer of 
the court. The latter is then reqtired by 
the rule :to ascertain that. the amount 
tendered is correct and, if the amount 
the form Laving 
been passed by the Chief Ministerial Officer 
is then required by the rule to be sent to 
the accountant of the court who istequired 


“to fill up ‘the second part of the form, and, 


when | this is done, thé. form is tequired 
to be placed. before: the Judge in charge 


to be signed by him: if: found inorder. It 


appears to me that when the.‘ procedure 
prescribed by this vule has been followed 
by the applicant, it cannot be said that 
the amount entered in the challan, chécked 


. by the Chief Ministerial Officer and passed 


by the accountant, has been arrived at, by 
the casual act of an officer for which the 
court is not responsible. In the present 
instance the applicants ‘had, in their ap- 
paration; asked the court to let them know 

ẹ proper amcunt to be deposi ed and offer- 


` éd to deposit that amount, and they depcsited 


the amount which had been calculated “by 


_an officer of the court and which hed been 
checked and passed by the officers who are 


required by the rule to check anā pass it. 
This case is not dissimilar from that reported 
in Mir- Dildar Alt v. Thakurain. Kusum 
Kumari (3). That was a case toset aside 
a sale under s. 174 of the Bengal Tenancy 
Act, corresponding to O. XXI, T. 89 of 
the "Code of Civil Procedure. In that case 
the judgment- -debtor deposiled a certain 
sum according to. the infofmation supplied 
to him by a clerk of the court and the 
court recorded an order that the amount 
due had been deposited in full. Subse- 
quently, after the expiry. of. the period of 
(2) 26 Cal 449; 3 O W N 283. 


(3) 71 Ind Cas 925;4 P LT 642; A I R 1921 Pat 
256, 
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. distinguished onthe ground that the amount 
„which had been intimated to the petitioner 


the sale set aside. 


-the sale set 
.on the Full Bench decision of the Calcutta 
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limitation for setting aside a sale under 
8.174, Bengal Tenancy Act, it was found that 
the amount deposiled was short by a small 
sum. Adami, J., who decided that case.in 
the High Court held that the juigment-debtor 
had been misled not merely by the mistake 
of the clerk, but also by the failure of the 
court to calculate the amount due and that 
the order recording payment of the full 
amount had misled the appiicant. His 


‘Lordship considered’ that to be a fit. case 


in which the judgment-debtor should be 
allowed to deposit the deficiency and have 
The on'y distinction 
between that case and the present one is 


‘that in the present case there is no order 


in the order-sheet by the learned Judge. 
There is nd material distinction, either in 
the facts or-in the principle applicable, 
between this case ani the case of the 


‘Calcutta High Court in Rangini Sundari 


Dasya, v. Hiralal Biswas (1). In Sarjoo 
Prasad Missir v. Nannoo Rai (4) which has 
been rêlied upon by the learned Advocate 
for the opposite party, it has been held 
that it is not ‘the duty of an officer, of the 
court to inform the judgment- debtor ofthe 
amount to bə deposited for the. purpose of 
setting aside the sale under s. 174 ofthe 
Bengal Tenancy Act; and that ifan officer 
of the court did in "fact sipply: informa- 
tion which was wrong that mistake did 
nol entitle the judgment- debior` to have 
aside, Reliance was placed 


High Court reported in Chandi Charan 
Mandal v. Banke Behary Lal Mandal .(2) 
and, in particular on a passage in the 
judgmant of Jenkins, J. at p. 459* where 
that learned Judge said: 

“In my opinion it 1s essential to the respondent's 
success that it should be established that he hus 


. baea prejudiced by ths act of the court and that 


the mistake that has been made is attributable to 
that act. What constitutes an act of the court 
must depen? on the circumstances of each case. 
lt is clear, I think, that a mere casual act by an 
oificar of the coure canuot be treated as the court's 
ect. For an act to by clothed with tbat character 
it appears to me, generally speaking, that it must 
be the adt of the prasciibed officer acting in accordance 
with the prescribed rules of the court.” 

Under the rules preseribed for the receipt 
of money by Oivil Courts in this Province 
it is necessary for the Chief Ministerial 
Offizer to srvlinize Lhe applicant's challan 
and to corest any mistake that may ap- 

sar.Lhere. ‘The azt therefore of the Chief 
Ministerial Officer in the present case in 
passing -the challan was an act of a 

(4) 23-Ind Gas 779 1P LIAI DL WAR 
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prescribed officer acting.in accordance wia 
the prescribed rules of the court and cannct 
therefore be cescribed as a mere caual 
#066 of a Ministerial Officer. In my opinioa 


- iherefore th's case’is covered by the decision’ 


in ~ Rangini 
Biswas (1). 
I would accordingiy sct aside ihe gäer 
of the court below. The applicants should 
be given an opportunity of deposiling ike 
amount by which the deyosit is in deficit 
and the sale will then be set aside. There 
will be no order for the cosis of this ap 
plication. 
N. 


Sundari Dasya v. Hiralel 


Order set aside. 
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Workmen's Compensation—Master' and serrant— 
Liability when the accident is out of and in the 
course of ‘employment—Accident by natural forces— 
Association with employment, whether should be prored 
— Right to compensation 

The question as to whether an accident arises 
out, of the employment of a workman, deperds 
on the facıs of the particular case. In order to mzke 
tbe employer liable the accident must be connested 
with the employment end must arise ‘out of" it. Ifa 
workman 1s- injured by some natural force such as 
lightning, tbe leat of the sup, or extreme «cld, 
which in itself has no kind of connection with’ em- 
ployment, he cannot recover unless he can sufficient- 
Jy associate such injury with his employment. 
This he can do if he can show that the employment 
exposed him in a special degree to suffering such an 
injury. Butif heis injured by contact physically 
with some part of the place where le works, then, 
apart from questions of his own misconduct, le at 
once associates the accident with his employment 
and nothing further need be considered, So that if 
the roof or walls fall upon him, orha slips upon 
the premises there is no need to make further in- 
quiy as to why the accident happened. |p 975, col. 

z; p. 976, col. 21 

Messrs. Stafford Cripps 
Hock, for the Appeilant. 

Messrs. Wifred Greene, H. H. Duckwa~te 
and H. P. Richmond, for |he Respondents. 

Lord Atkin. - This is an appéal from 
judgments of the Court of Appeal in New 
Zealand in "four proceedings which were 
brought to determine the liability of €m- 


ploy ers in respect of injuries to their work- 


and Gamfield 


“men that occurred on the occasion of the 


serious earthquake in Hawkes Bay District 
‘of New Zealand on February 3, 1931. . By 
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the provisions of the Workmen's Compeasa- 
tion Act, exclusive jurisdiction is given to 
the Court of Arbitration to decide wilhont 
appeal claims under the Act. But ky a 
convenient procedure it is possible in New - 
Zealand on agreed acis to obtain the de- 
cision ' of the Suprem3 Court on a question 
of law, the judgment being subject tc the 
oridinary righis of appeal. In the present: 
case proceedings having been commenced 
by originating summons were moved di- 
rectly ‘by order of the Supreme Court to 
the Court of Appeal, from whose decision 
appeal is now brought to this Board. 

The provisions of the New Zealand Act, 
so far as liability is conce-ned, are idanti- 
Gal with those of tke English Act. The 
question is whether -he workmen concern- 
ed suffered “injury by accident arising 
out of and in the course of their. employ- 
ment.” ‘Ihe parties agreed upon a siate- 
ment of general facts and also of the 
particular facts applicable to each zase: 
It is only necessary here to state that 
the earthquake was exceptionally severe, 
of intensity 100n the Rossi Forel szale: 
In the last 50 years there had only been 
10 recorced earthquakes of this class in 
New Zealand. The district wasa oa gniz- 
ed earthquake zone. Its area was 3,567 
acies audits population 57,000. it inslud- 
ed the borough of Napier with a population 
of 19,000 end the borough of Hastings with 
a population of. 15,500. Approximately 
250 people were kiled and at least five 
times that number injured.’ The great ma- 
jority were killed by the collapse of brick 
buildings or brick chimneys. -In each | 
borough there is an area, generally the 
business area, usually described as the 
brick arez, in which the law requires the 
buildings to be constructed of brick or other, 
more or less, indestructible material. Whe- 
ther the buildings with which these zases 
ale conce.ned were within such areais not 
but it does not seem Lo matter. In 
any case they were of brick. Numerous 
earthquakes have occurred in New Zealand, 
but only five have keen attendec by 
loss of life. 

Turning to the particular facts, ix two 


-cases Lhe vorlcman was killed and the c_aims 


are by dependants; in the other two 2ases 


the workmen were injured. and maks the 


claims themselves. In Brooker's case Erook- 
“gut runner’ in his 

freezing works, Paki Paki. near 
.He was employed in the gut 


employer's 
Hastings. 


‘house, and at the time of the accident wa 


employed on a staging about 4 ft, above A 


BAS 


_at the same works as a slaughterman. 
_ was working on thesecond floor. 


NS 


"ty, 


ofa = 


table and7 to 7ft. 6 inches from the ground. 
The access tothe staging was from the table. 
When the shock came Brooker’s mate es- 
caped from the staging, but Brooker while. 
‘stepping on to the table was pinned down 
by falling debris and killed. 
“Ryan was not killed. He was ope 

e 
The floor 
began to collapse; he tried to get out but 
was thrown down at the spot where.he was 
working, was covered with debris from the 
collapsing building and suffered severe in- 
juries whereby he has been totally dis- 
abled. Ps 

Prendergast was employed by another 
firm of employers as a ga eas at their 
works at Tomoana. The sheep are-slaugh- 
tered on the fourth floor of the warks, be- 
ing driven up a sheep race with a gradient 
of 1 in. 2° 9. Prendergast’s duty was to 
drive the sheep up the sheep raze and 
pen them. While standing onthe fourth 
floor alongside the sheep race by reason of 
the motion he lost- his balance and fell 
down the sheep race, a distance of 119 ft. 
He was injured and totally -disabled for 14 
weeks. Ashwell was employed as a por- 
ter at an hotel in Napier. He had left the 
hotel in performance of h's duty to post 
letters, get-the mail and do some shopping 
for his employers in the course of his em- 
ployment. He had just left a britk shop 
when -he was killed by the falling of the 


; -building, the collapse of which was caused 


by the earthquake. 

It was agreed before the Court of Appeal 
that the deaths and injuries were caused 
by “accident” and were in the course of 
employment. The questionremaine whether 
the accident arose “out of” the =mploy- 
ment. On this topic there is a superfluity 
of authority. That some of the decisions 
conflict is undoubted though the extent of 
variance is likely to appear greater than 
itis, if one ignores the essential feature 
of our procedure that appeals in such 
cases are on law only, and that a decision 
for a workman or an employer is often 
-only a decision that: there was evidenca 
upon which the arbitrator, could decide 
-ashe did; But amid. the range of decisions 
firm laud does emerge,.and 1b appears to 
-their Lordships of the highest importance 
to accept decisions of the ultimate tribu- 
nals which select definite principles. Thoy 
gather that the learned members òf the 
Court of Appeal allow themselyes .to be 
guided by the. decisions of the House of 


Lords, and their Lordships would desire to 247 
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follow the same course. Where statutory 
enactments have assumed the same lan- 
guage in so many parts of the empire it 
is desirable that there should be uniformity 
of interpretation. 

In their Lordships’ opinion the question 
raised in this appeal has been finally de- 
cided in the United Kingdom by the de- 
cision of the House of Lords in the case 
which ought to be cited as Simpson v. 
Sinclair, but is too well-known under the 


title Thom v. Sinclair (1) to be renamed. - 


There a woman employed by a fishcurer 


was engaged in packing kippered herrings’ 


into boxes in a shed belonging to her 
employers which had brick walls and a 
roof of corrugated: iron. While she was so 
engaged a brick wall which was being 
constructed upon a neighbouring . property 
not belonging to her employer, fell by rea- 


son of its instability on the shed,. bringing. 


the roof and part of the wall down and 
burying the applicant under the wreckage 
whereby she was totally disabled. The 
arbitrator had found that the accident arose 
out of the emplo;ment.; the Second Divi- 
sion of the Court of Session had reversed 
this finding. The House of Lords affirm- 
ed the arbitrator. It is to be noted that 
the force which brought down the shed 
was quite unconnected with the employ- 
ment. The walls androof of the shed were 
good enough. But the workman was in- 
jured by the collapse of her workshop, and 
in the opinion -of the House of Lords it 
was immaterial.to consider why the work- 
shop walls collapsed. Lord Haldane pre- 
sided in a House where four Lords sat, 
and with his judgment Lord Kinnear ag- 
reed. In the course of his opinion he dealt with 
the suggestion that the accident must arise 
out of the nature of the employment, and 
says: 

“My Lords there are no doubt many kinds of accident 


which do not in any sense arise out of the em- 
ployment. There may be n> reason why such ace 


'cidents should happen to a man in one situation 


rather than to amanin another, and it may theres 


-fore be impossible to pronounce truly that they 


are so counected with the employment as to have 
But where a man is ordered to 
work under a particular roof and that roof falls in 
on him, it is not clear that the accident’ belongs 


‘to that category. If the particular accident would 
“not have happened to him had hs: not been em- 


ployed to work under ths parficuldr roof, there 
seems to be nothing in the language. of the Act 
which prevludes aa occurrence “from being held 


“within it which satisfies the testxpropised by the 
‘first of the alternative constructions: modified to 


(1) (1917) A O _127;1917 WO & ERép: 164; 86 L 
J-P O 102 .116:L-T . 609;- 61S J850;,33 T. L. R 


` 


ary e 


, cident has arisen ous 
: there is no necessity to go back in the search 


-lant bad to work in this 
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thë extent 1 have suggested. The falling of the 
particular roof could only happen in one place, and 
the presence there of the person injured was due 
to the employment. The question really turns on 
the character of the causation through the employ- 
ment which is required by the words ‘arising out 
of. Now it is to be observed that.it is the em- 
ployment which is pointed to as to be the distinctive 
cause, andnot any particular kind of physical 
occurrence. The condition is that the employment 
isto give risetoths circumstance of injury by 
accident. Ifthkerefore, the statute when read as a 
whole excludes the necessity of looking for re- 
moter causes, such assome failure in duty on the 
part of the employer as a condition of his lia- 
bility, and treats him rather as in a position 
analogous to that of a mere insurer, the question 
bacomes a simple one. Has the aczident arisen 
because the claimant was employed in the parti- 
cular spot on which the roof fell. If so, the ac- 
of the employment, and 


for. causes to anything more -remote than the im- 
mediate event, the mere fall of the roof, and there 
need be no other connection between what hap- 
pened and the nature of the work in which the 
injured ‘person was engaged.” : 

He then proceeds in a valuable pas- 
sage to deal with causation in reference 
to this topic, and says at p. 136*: 

- “If therefore, the language in question were ta 
be construed upon principle and apart from 
authorities I should be prepared to hold that it 
was satisfied where, as here, it has been establish- 
edas a fact that it was as arising out of her 
employment that the appellant was under the roof 
by the falling of which she was injured. Behind 
the factthat the roof fell we cannot go.” 

- And on the same page: s 

- “Whether the remoter causeof the roof falling 
was the collapse ofa neighbouring wall, or the 
falling down of some high adjacent building, or a 
stroke of lightning seems to me immaterial in 
the light of this construction. It is enough 
that by the termsof her employment the appel- 
particular shed, and 
was in consequence, injured by an accident which 
happened tothe roof of the shel. ‘I'he accident is 
one arising outof the employment, none the less, 
if ultimately caused by the fall of some one else's 
wall thanif ithad been caused by inherent weak- 
ness of the employer's roof”. 

. He then proceeds to indicate that exist- 
ing authorities are not inconsistent with this 
view. The judgment of Lord Shaw and Lord 
Parmoor appear to.their Lordships to affirm 
the principle expressed by Lord Haldane. 
The passages cited appear to their Lordships 
to. negative conclusively the argument 
which was ‘pressed upon them with great 
power by the respondents’ Counsel. The 
destructive force in their case it was said 
wasa natural force quite unconnected with 
the employment. It exposed every one 
withinthe area toa similar risk of danger 
from falling walls.” In the case of sucha. 
“community risk” as it was labelled, a work- 
man cannot say that. an injury caused by 


*Page of 1917) A. U.—[Ed.] 
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such a happening arises out of his employ- 
ment unless He can show thatthe nature of 
his employment exposed : him more then 
other members of the public to the danger 
in question. To define the sc-called” com- 
munity risk” did not prove easy. Hven- 
tually it would appear that Mr. Greene 
threw over the view which seemed to fird 
favour with some of the learned Judges in 
the Court of Appeal that it depends upon 
the intensity and rangeof the destructive 
force. He would not have ths distinction 
between the big earthquake and the little 
earthquake which seems to be found in the 
judgment of the Chief Justice. In his view 
a thunderstorm involved a community. risk, 
andif a workshop chimney was struck by 
lightning and fell upon the workshop and 
injured a workman, hecould not recover 
compensation unlesshe could show that by 
reason of the height or otherwise of tae 
chimney he was especially exposed to the 
risk of that chimney falling as compared 
with other persons in the vicinity of chim- 
ney. On this argument Counsel found 
himself confronted with the passage quoted 
where Lord Haldane expressly refers to the 
remoter cause of the wall falling being a 
stroke of ligktning. This passage was said 
to be obiter dictum and to be wrong. 

Their Lordships however cannot agrze 
to this. The illustration appears to be of 
the essence ofthe argument, In the course 
of the discussion the House of Lords had 
been referred to four cases of injury by 
natural forces, the two cases of lightning, 
Andrew v. Failsworth (2) and Kelly v. 
Kerry County Council (3) and the two casas 
of frostbite, Karemakar v. S. S. Corsiccn 
(4) and Warner v. Couchman (5), where 
the principls had been adopted that 
where theinjury was directly caused hy 
such anatural force it has tobe shown 
that the workman was especially exposed 
by reason of his employment to the inci- 
dence of such a force. Lord Haldane’s 
exposition was obviously intended to com- 
prise these decisions, The principie 
which emerges seems to be clear. Tke 
accident must be connected with. the em- 
wloyment: must arise “out of” it. If a 
workman is injured by some natural force 
such as lightning, the heat of the sun, 
orextreme co'd. which in itself has no kind 
of connexion with employment, he cannot 

(2) 1904) 2K B 32: 73 LIK B 510; 90 L T 61); 
52 W R451; 68 J P 409; 20 TL R 429, 

(3) 190) 1B W O 0191. 

(4) (1911) B WOO 295," fo 

(5) (1912) A O 35; 81 L J K B45; 105 L T 676; £0 
8370; 2TURSS 


998 
recover unless he can. sufficiently as- 
sociate such injury with his employment. 
This he can du if he can show that the 
employment exposed, him in a spesial 
degree to suffering such an injury. But if 
‘he is injured by contacs physically with 
some part of ihe place where he works, 
then, apart from questions of his owa 
' misconduct, he at ones assotisies the accident 
“wih his employment and no.bing further 
“a need be considered. So that if che roof 
or’ walls fall upon him, or he siips upon 
the premises theie is no need to make 
further inquiry as to wh; the accident 
happened. 

This principle appears io be the fuun- 
dation of the street risk decision Dennis 
v. White (6), which finally decided that a 
workmau employed to go into the Streets 
on his master’s business wh) is injured 
by a risk of the streets establishes an 
accident arising “out of’ the employment, 
though the risk was shared by all members 
of the public using th streets in like 
circumstances. ‘he same principle is 
adopted in Upton v. G. G. Railway Co. (7), 
where the workman slipped on a Railway 
platform ‘and was held entitied to compensa- 
tion. Lord Haldane reaffirms his concevticn 
of ths kind of cxusation necessary to 
establish that en aseiden! arises “out of” 
employment. The only other case to which 
it is desirable to refer is the more recent 
case of Lawrence v, Mathews (8). In that 
case the present Lord Chancellor, whose 
special experience in these cxses both at 
the Bar andin the Court of Appeal gives 
exceptional weight to his opinion, declared 
the law to be in terms as their Lordships 
have stated it. The concurring judgment 
of Lord Russell of Killowen is on exactly 
the same lines, for his statement of what 
he calls “a locality risk” appears to con- 
form with precision to Lord Faldane’s 
exposition in Them v. Sinclair (1). The 
phrase “dangerous spot” used m Lord 
Russell's judgment for this purpose appeais 
io mean a spot which, in fact, turns out 
to be dangerous. In this connection ıt 
seems important to note that an expression 
of Lord Wrenbury’s in Allcock v. Rogers 
(9), definiiig a dangerous place as a place 

(6) (LPL) AU 479, Lad W OST Rep 247; c6 LI 
K B 1074; 116 LT -774; Gi SJ 558; 33 FL R 

486) (1924) AC 302;93. LIK B2M:10 LT 77; 
40 T LR 204; 68 SJ 241518 B WOO 269" 

(8) (1929) 1 K Bi:8?7 UJ B 758, 110 1. T 25; 44 
Ti R812; 21 BW OO 345, 
fa ($) (Lilo) ILB WOO 149; (1918) W N 96: 87 LT 
K B 623; 118 L T 386; 34 TL R32; 62 S J 
421, 
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which has some: quality whieh results in ~ 


danger, as for, instance, that an insecure 
wall which may fall exists there, must be 
taken to be limitei hy its context, which 
was that of a werkman employed in a 
street who was injured by what the courts 
held not to be a street risk viz., the explosion 
of an enemy bomb .inswar time. If it 
were sought to be apptied to the premises’ 
on which the workmun was employed the 
definition woull be tuo. narrow and in- 
consistent with the decisions of the House 
of Lords already «ited, 

Their Lordships’ at'ention was ‘drawn 
to the various decisions in cases in which 
workmen were .injured 
shel’s from bombardment during the war, 
They do not refer to them in detail for 
they appear to confirm the , conclusions 
which their Lordships have reached.” 
Neither bombs nor sheils have ordinarily 
anything io dos wiih a workman's employ- 
ment, It is therefore necessary to show. 
special exposure to injury by them. They 
repiesent exaç'ly for this purpose the 
operation of such forces as lightning, heat 
and cold. It is said how capricious is the 
working of the law. Ifthe bomb injures’ 
a workmen directly he must. show special 
exposure; if-it injures him indirectly by, 
bringing the rof down cn him he can 
recover uncondilionally. It is almost 
impessibie to give stalutory protection in 
any case in which the line of distinction 
may nob appear narrow; but the aividing | 
principle adopted is authoritative and ap- 
pears to their Lordships to’be: logical, and 
they feel bound to adoptit. The substance 
of the matter is that in every case the 


words of the section alone are to be con- , 


sidered: “arisizg out of and in the course of. 
the employment.” It’ is with respect 
misleading to apply other terms whether 


hy bombs and, 


oak 


derived frum issurance law or other sources., © 


It is not satisfactory, if g slight criticism on 
ord Haldane’s words may be permitted, 
to speak even of the. proximate cause as 
determining ‘the matier. In the .case- of 
death by lightning fevr could doubt that 
from an insurance point of view light- 
ning would be the proximate cause whe: 
ther the assured were or were not speci 


ally exposed to lightning jet the pro- 
blem —‘arising out of” is solved by con- 
sidering the special cxpusure. The as- 


sociation therefore of the employment with 
the accident may be even closer than that 
of proximate cause. Whether, ‘connected 
with” or as by Lord Loreburn in Dennis 
v, White (6) “incidental to!" is the better 
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term need not be decided. It is sufficient 
for their Lordships to say that it appears 
to them-to have been authoritatively 
decided that where a workman is injured 
by the falling upon him of the premises 
where he is employed the accident necessarily 
“arises out of the employment, “This con- 

“clusion decideg:thetwo cases of Brooker 
and Ryan; Prendétgast’s case speaks for it- 
self and in their Lordships’ view the case 
of Ashwell is ‘within the decisions as to 
street risks and gives rise t-a claim for 
compensation. Their Lordships therefore 
will humbly advise His=Majestycthat these 


“appeals be allowed and _that:the*}udgment 


“a 


in`each case be varied: ‘by zsubstituting 


“yes for thezanswer to thé¥second question. 


- The respondefts should pay the appellants’ 


„costs of these appeals. - : 
“VN, ‘ _ . ‘Appeals allowed. 
Solicitors for the Appellarit.—Messrs. 
Wray Smith & Halford. ` crea 
Solicitors a the. Respondents— Messrs. 
on. ` os 
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ALLAHABAD HIGH COURT ` 
Second Civil Appeal: No: 111..of 1932 
“> August-2, 19383. 2. - ? 
NIAMATULLAH AND RACHHPAL SINGH, JJ. 
Musammat JAGRANI AND OTHERS— 
DgreNDANTS—APPELLANTS . 
"versus i> 
GAYA AND ANOTHER —PLAINTIFF3— 
RESPONDENTS, : 

Limitation Act (IX of 1908), Sch, I, Art. 120— 
Hindu Law—Widow of last male-holder—Mortgage— 
Gift deed in favour of daughter and another— 
Suit by next reversioners of deceased to declare deeds 
null and veid—Limitation—Surrender—Gift, when 
amounts to surrender. 

Where the widow of the last male owner of a 
Hindu family executed a deed of mortgage on 
February 8,1912, in favour of a stranger and sub- 
sequently on July 21,1920 a gift deed in favour of 
her daughter and the son of her daughter's husband’s 
brother, and the next reversioners of the deceased 
instituted a suit for declaration that the sale deed 
and the gift deed were null and void against them: 

Held, thatas regards the mortgage deed, the plaint- 
iffs ought to have sued within a period of six years: 
from the date of mortgage, as Art. 120, Limitation 
Act, applied and as this was not done the suit was: 
barred, 

Held, also that the gift deed could not be construed 
as a surrender in favour of her daughter and hence 
Art. 120 applied to the suit and the plaintiffs not 


“having brought the suit within six years of the deed, 


the suit was barred in respect of the gift-deed also, 
Abhoya Pada, Trivedi v. Ram Kinkar Trivedi (1), 
commented ujon-and distinguished. f 

Per Niamatullah, J.—It is incorrect to say that in 
every case where-a transfer is made in favour of the 
next reversioner, and a third person jointly the trans- 
action amounts*:to..a surrender in favour of the 
présumptive: ‘heir=aad an assignment by the latter 


of. Wulf tothe other. In case of a transfer joinfly 
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to two or more persons, eacli ‘tikes a definits interest 
in the property from the transferor. One transzeree 
does not derive his title from* his co-transferee. An 
important test, is whether the. presumptive _ heir can, 
apart from ay estoppel arising from his conduct, 
eject his co-transferee in the life-time of the widow. 
If he hasno such right, there can be no doubt that 
there was no surrender in his favour so as fo. -vgpt » 

the entire property-in: him. 7 wm. Ot 


8.0. A. from, the decision of the Subordi- 


- 


nate Judge, Benares, dated August 26,1931." -` 
Messrs. P. L. Banerji and S. N. Seth, form + 


the Appellants. ; , 
Mr. L. M. Roy, for the Respondents. 
Rachhpal Singh, J.—This is a defend- 
ants’ second_appeal arising out ofa declera- 
tory suit instituted by the plaintiffi-respond- 
ents. ; A : 
The pedigree set up by the plaintiff-res- 
pondents which is to be found ab p. 24 
of the paper book has been held to be 
proved by the lower Appellate Court. 
Jageshar was the lest male owner of the 
property in respect of which the suit which’ 
has given rise to this appeal was institutad, 
Defendant No. 1 (Musammat Jagrani) is the 
widow and defendant No. 2 (Musammat 
Dulra) is the daughter of Jageshar. Gaya 
Pande and Chhedi Pande, plaintiffs-respond+ 
ents, are thé: next “male reversioners of 
Jageshar. This’ finding of the lower Ap- 
pellate Court is one of fact and cannot be 
challenged in second appeal. i 
Musammat Jagrani executed a mort- 
gage deed on February 8, 1912, in favcur 
of one Deoki. On June 21, 1920, she exeċut- 


ed a deed of gift in favour of Musammat- . 


Dulra and one Kamta, who is the son of ” 
Musammat Dulra’s husband’s brother. The 
plaintiff-respondents instituted a suit to 
obtain a deciaration that these two deeds 
were null and void as against them. So far 
as the deed af mortgage, dated February 3, 
1912 is concerned, the lower Appellate Court 
held that the claim of the plaintiffs for ob- 
taining a declaration was not within limita» 
tion. This finding of the lower Appellate 
Court has been challenged by the plaintiffs- 
respondents, who have tiled cross-objectiona. 
Lam of opinion that the decision of tke 
lower Appellate Court ‘on this point ig 
correct and there is no, force in the cross- 
objection filed by the pleintifis-respondents, 
The plaintiffs ought to:havé; sued within a 
period of six years fromthe. date on which 
the mortgage 





deed in- Suit was- executed by 
Musammat Jagrani, as Art. 120 of the 
Indian Limitation Act is applicable to the 
case, and as this was not done, it was right- 
ly held by the court below that this suit, sc 
far as this mortgage deed was, concerned, 
wes not within limitation. ` 


978 r : 

The next question, for: s considex ti 
whether the. finding of thè; Je; 
nate Judge: as regards:the deed: 
1920 is..correct: THe ledrned- Suki E af 
Judge has held that the deed of BIB breg 

“ed by. ‘Musammat Jagrani in fswouf: of 
«Musammat Dulra end Kamta amounted to 
“a, surrender of her husband’s estats to the 
ure “next! “presumptive | reversioner and there- 
fore. Masammat Jagrani should betaken to 
~-bedivilly: dead. He has conte to “the 
conclusion . that the. estate ‘at she date 
its: entrety™ by 

Masammat Dike add, therefore,- -the suit 
was governed by Art. 195 “of the © Indian 
Limitation Act. Iam -of opinion that ‘the 
view taken by the learned Subordinate 
Judge that the deed ot gift- whick Musam- 
mat Jagrani had executed in-favoar: “of her 
daughter -nd Kamta -amounted =o- # sur- 
rénder ‘of -her hushand’s <éstate is- "not 
éorrect. Ib was a transfer made"b7- heri in 
favour -of Musaémmat-Dulra -ané ‘also- in 
favour of Kamta who was -a = *stretiger. -It 
cannot “be- said ‘that it. amounséd “to-a 
surrender. Jn the deed of- gift she did- not 
say that she was surrendéring’th5- estate. 
heléarned Subordinate -Jud; ge tis télied 
on a ruling- of the -‘Galcutta “Hish ‘Court, 
reported -as Abhoya Pada. “Privedé-v= Ram 
Kinkar Trivedi;-89 Ind? Gas. -770 (1). 
The facts of that-case were-differeat. There 
a.complete-surrender -hadibeen mile-by-the 

_ lady*in favour of ‘the next-reyersicner. The 
., other persons, in whose-favour thesurreider 
- = was made, were-also reversioners, -but they 
‘Mere sornewhat: ‘remote. -In the cesé before 
us- the-transfer is made “in favour -of 
Musammat Dulra, her daughter; “and - also 
Kamta, who is-a “complete stranger. - It is 
peri - to Kamta, if his-claim is “challenged 
by Musan mat Dulra.in:the life-time of: the 
“donor to-say that-he got the esate - from 
the donor and s0-it cannot be said that 
there -was-a- surrender -ih favoir of Musam- 
mat Dulra, “This being the case, 5he-suit is 
governed by Art. 120:0f the Shidian- Limi- 
tation-- Act. The plaintiffs “should have 
instituted the-suit to obtain- a --ceclaration 
that-the.deed-in favour of Dulraend Kamta 
was-null and--void against. “them within 
a period -of six -yeafs. Articls -125has 
no application to the case bebre us. I 












ned: Jü pordi x 
GENE 


TAGRANL 2. „GAYA 
nis relief about the deed, of June 21," 


am, therefore, of opinion thatthe claim- of. 


the plaintiffs - was barred by - limitation -in 
tespect of this-déed of gift as wel. 
< I would, therefore, allow this: =ppeal, set 


aside-the . ‘decree ‘passed by tha -learned 


Subordinate Judge in respect- ofthe second 
` (1)-8%- Ind, Cas:770; "ATR 102601 225. 


` 


“sin Fall the- courts.’ 
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1920, and 
dismiss the plaintiff's 8 suit in toto ith costs 
„Ther Srossgbjegtions 
should’ also. be: dismissed. z 
.Niamatullah, at “Agree “with. my, 
learned brother i in the order he proposes’ iğ 
pass in this appeal. 1 would like to: ‘make. 
an observation. as regards the view taken î re 
by the Calcutta i Court in au 





cuted a deed styled ‘ ae in favour 
of her husband's brother and three ‘sons 
of “a predeceased- brother of her husband. 
It appears that the deed. was,-in favour of 
the presumptive heir, ‘namely the brother 
and three remoter reyersionérs, namely the- -` 
nephews. After the death ‘of “the widow, her ' 
busband’s brother instituted" a suit for 
recovery” of possession of the entire property 
denying the rights of his nephéws derived 
from the deed executed by the widow. The 
learned Judges. - construed the deed 40. 
imply a surrender ‘in favour of the pre- ` 
sumptive heir namely, her husband's bro- 
ther, and-a transfer of half by him to the 
three nephews. Looking at the transaction 
from that point of view, the. learned Judges 
held that the deed amounted toa surrender. 
The material ‘portion of the deed .is not 
quoted in the judgment nor ‘have we been 
able to ascertain the meaning of the word 
‘nadabipatra.’ It might have been a case 
in which the deed contained words of 
disposition in favour of the presumptive 
heir in the first instance.and an assign- 
ment'by him ofthalf to the nephews: but 
if the learned Judges meant, as their obser- 
vation in the penultimate ‘paragraph i of the 
judgment of Cumming, J.,.indicates that in 
every -Case where a transfer is made- in 
favour of the next reversioner and a third 
person jointly the transaction amounts to 
a surrender in favour of the presumptive. 
heir and an assignment by the latter of 
half to the other, “I regret Iam unable to 


-endorse that proposition of law: In ‘case of 


a transfer jointly to two or ‘more persons, 
each takes a definite interest in the property 
from the transferor. One transferee does 


“not derive his title from his co-transferee. 


An important test, in my opinion, is whe-" 
ther the presumptive heir can, apart from ~ 
any estoppel arising from his conduct, 
eject his co-transferee in the life-time of the 3 
widow. If he has no such right, there can 
be no-doubt that there was: no surrender’ 
in:his favour so as to vest the entire ` pro: 
perty in him. It may he that. in a given 
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on the one hand -ant. the présumptiye her. 
I $ -that:He,-should be con-. 
sidered to be the.sole“transferee and that ke 


on the other was: th 
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case the uriderstanding ‘betyeen the widow 
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=Promissory Note by, Executor—Executor personally 
li i 


table. unless, ability? is ‘expressly, limited to casets 
“Mere-description.as. executor not enough - 

ind et, 8299/08 tke Negotiable Instruments Act 
j6xecutor.ywho sigis’ his’ name to a promissory 





would allow another “person to ‘Share thes diols 8 „lable: personally thereon unless he expressly 


“property with him *in consideration of ‘the 
suirender made by the widow.: If stich an 
“ agreement on thé’ part of the presumptive 
heir is established, the presumptive heir 
-may be estopped from disputing the title 
of the other man; but such an arrangemext 
between the widow and the presumptive 
heir cannot be presumed in every case 
in which a Hindu makes a transfer in 
favour of the presumptive heir and anothe>. 
Jt is a question. of fact, which must be 
established’. in every case in which an 
arrangement of that kind is alleged. In 
the case before us, -the widow executec, 
what is on the face “of it, a deed of gift in 
favour of: Musanimat Dulra and Kamis. 
Hach took-under the gift half of the widow's 
estate. There is no suggestion that thera 
Was any arrangement between the donor 
and Musammat Dulra, who was the prs- 
sumptive heir, that in consideration of the 
surrender the latter would allow Kamta 
to have an equal share in the property. 
Kamta claims, and is entitled to claim, 
half of the property deriving his title 
directly - from the widow and not from 
Musammat Dulra. In this view, I am im 
entire agreement with my learned brother 
in holding that the gift did not amount 
to a surrender in favour of Musammai 
Dulra and that Kamta should be considerec 
to-be a transferee of half of the property 
from Musammat Dulra. That being 80. 
the period of limitation applicable to a 
declaratory suit by the plaintiff-respondents 
who impugn the deed of gift, is that pro- 
vided for by Art. 120 and not Art. 125 af 
we First Schedule of the Indian Limitation 

ch. l 

‘By the Court.—The appeal is allowed 
with costs in all the courts-and the cross- 
objection of the plaintiff stands dismissed 
with costs. 

N. l Appeal allowed. 


BOMBAY HIGH COURT. 
Original Civil Appeal No. 55 of 1932 
March 7, 1933 4 
Bravmont, O. J., AND RANGNEKAR, J. 
HIRJIBHOY BEHRAMJI WARDEN 
AND OTHERS—DEFENDANTS — 
APPELLANTS 
versus 
RATANBAI—P.atnt11F—RESPONDENT. 
Negotiable Instruments Act (XXVI of 1881),s. Z4 


imits his liability to the extent of th 
received by him ‘as such. a 

Where a pro-note executed by certain executors. 
was headed “Estate of the Late Mr. B” and ir the 
body of the note as well as in the signature the execut- 
ants described themselves asthe executors of Mr, B: - 

Held, that the exesutors were personally 
liable as they had not expressly limited.” .chéir 
liability to the assets received by them. ; 

O. C. A. from decision of Wadia, J., in 
Suit No. 137 of 1932. 

Sir Jamshed Kanga, for the Appellants. 

Mr. K. 9. Shavaksha, for the Respond- 
ent. 

Beaument, C. J.—This is an appeal 
from a decision of Wadia, J., and the 
short point which arises is whether on a 
promissory note, Ex. A, the gentlemen who 
signed that note are personally liable or 
whether they are liable only as execuforg 
of their deceased father. It is not disput- . 
ed that the father, Behramji, had given a 
promissory note for Rs. 17,000 to one 
Screwvala. Behramji died in 1994 and 
the present appellants are his executors. 
Afver his death Rs. 1,000 was paid off and two 
promissory notes of Rs. 8,000 each ware 
given- to secure the balance of the debt. 
That was in 1926. On January 29, 1929, 
the promissory note in suit was given by 
way of renewal of one of those promis-_ 
sory notes for Rs. 8,000 and it is clear 
that the consideration to be implied would 
be the giving of time. Indeed on the 
plaintiff's own evidence that was in fact 
the consideration. Now the promissory 
note is in these terms: It is headed 
“Estate of Iste Mr. Behramji H. Warden” 
and then it says: 

“We, the undersigned, executors of the Estate of 
the late Mr. Behramji Hirjibhoy Warden, promise 
to pay on demand to Mr, Dossabhoy Dhanjibnoy 
Screwvala or Bai Ratanbai NowrojijSurti or any ons of 
them or survivor or order the sum of Rs, 8,000 
with interest at the rate of ten annas per 
cent, per monta for value received in cash.” 

And then it is signed by one of the 
executors for self and as the constituted 
attorney of two of the three executors, and the 
fourth executor also has signed. Then atthe 
bottom come these words: “Executors of the 
Estate of the late Mr. Behramji Hirjibkoy 
Warden.” If the case arose under s. 26, 
Bills of Exchange Act in England, it would, 
I think, be an arguable point whether the 
promissory note was given by the executors 
in their representative capacity or whether - 
‘it was giver by them personally with a 


Ə . 23gets, 
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mere description, of their character.’ as 


executors. But in India the case is govern- 
ed by .s. 29, Negotiable Instruments Act. 
That section says: a 

“a legal representative ofa deceased person, 
who- signs his name to a promissory note, Bill. of 
Exchange or cheque, is liable personally thereon, 


unless he expressly limits his liability to the ex- 


tent of the assets received by him as such. 
_ It is, inmy opinion, impossible to argue 
that this note expressly limits the liability 
to the extent of ths assets received by the 
promisors as executors. The very highest 
it can be put is that there is an implied 
limit, but the section requires an_ express 
limit, No doubt that limit might be 
expressed in various ways, but it must be 
expressed in some form or other. I think 
the judgment of the learned Judge was 
quite right and that the appeal must be 
dismissed with costs, 

Rangnekar, J.—I agree. 

A-N. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 584 _ 
j of 19 
August 8, 1933 _ 
BENNET AND COLLISTER, JJ. 
HARIDAS SAHU—APPLIOANT 
: versus | 
Musanumat NAIMA BIBI AND CTHERS— 

; OPPOSIE PARTIES. í 

U. P. Land Revenue Act (III of 1901),.ss. 110, 
111, 112—Partition proceedings—Objection not filed 
in time—Dismissal of objections filed after close of 
partition suit—A ppeal to District Judge—Competency 
of—Board of Revenue Circular No, 2, Dept. II, r. 9— 
Whether enlarges powers of District Judge. 

Where ina partition suitin the Revenue Court, no 
objections are filed within the period allowed under 
s. 110, U. P. Land Revenue Act, and an. objection 
made long after the partition case and obviously 
not entertainable under s 111, is dismissed, no 
appeal lies to the District Judge. 

Circular of Board of Revenue, No, 21, Dept, IT, 
r. 9 cannot give powers tothe District Judge which 
aro in excess of those conferred by s. 112 of the Act. 

Messrs. M. Wali Ullah and Buleshwari 
Prasad, for the Applicant. 

Messrs. N. P. Asthana and Kedar Nath 
Sinha, for (he Opposite Parties. | T 

Judgment.—This is a revision arising 
out ofa partition suit inthe Court of an 
Assistant Collector. March 24, 1920, 
was fixed for filing objectionsunder s. 110 
of the Land Revenue Act. No obj ections were 
filed within the period allowed by law. 
The partition proceedings were then 
_ begun, and seven years later objections 
were putin by certain persons claiming pro- 
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prietary right ina market, Ordérs on those 
_ objections were passed. by the partition 
„officeron” “August 9:: 1927. Appeals were 
. filéd-and *final‘ordérs; were passed by the 
= Board of Revente..on November 6, 1930. 
On July 5,.1930, the partition officer had: 
allotted theswhole. of the abovementioned 
market to two pérsons, Musammat Naima 
and Mehndi Husain, and his order was 
upheld in appeal on December 8, 1930. 
On July 21, 1931, Hari Das, the present 
applicant, filed an objection before the parti- 
tion officer in which he claimed a share in 
the said market. That objection was dis- 
missed by the partition officer on Sep- 
tember 7, 1931. Hari Das appealed to the 
District Judge and the latter has found that 
no appeal lies to his court and has accord- 
ingly returned it for presentation to the 
proper court. : 

This objection of Hari Das. was made 
long after the partition case had come to an 
end. Obviously it was not an objection 
which was entertained under s. 111 of the 
Land Revenue Act. Weare referred to a 
Circular of the Board of Revenue (No. 21, 
Dept. 2, r. 9) in which the Board has direct- 
ed that for special reasons to be recorded 
by the partition officer in writing he can 
entertain an objection about proprietary 
title after the period allowed by s. 111 has 
expired. It does not appear that that rule 
provides for appeals, and in any case we,’ 
are clearly of opinion that 
powers to the District Judge which are in’ 
excess of those conferred by s.112 of the 
Land Revenue Act. Under s. 234 of the 
said Act itis provided that “Board may 
from time to time, subject to the sanction 
of the Local Government make rules con- 
sistent with this Act” in this respect to 
certain matters. We do not, . however, 
think that the Circular referred to above, 
even if consistent with the Act, can enlarge 
the powers which a District Judge has 
under s. 112. For this .reason, and also 
in view of the provisions of s. 232 of the 
Act we are ofopinion that no appeal lay in 
this case to the District Judge and that his 
order was correct. We accordingly dismiss 
this application with costs. 


N. Application dismissed. 
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ALLAHABAD HIGH COURT. : 


First Civil Appeal No; 167.0f 193274" 


July 31, 1933." 7 
Baspat, J. °° Ti 
HAR BILAS—Puaintire— 
APPELLANT. 
b versus 
DALLA AND ANoTHER—DEFENDANTS — 
m RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, 
T. 25—New case propounded by Appellate Court ~ 
Remand on newly framed issue onthe new point— 
Legality of. 

It is not open tothe Appellate Court to make a 
new case fora partyand direct a remand of the 
Suit for trial of a newly framed issue onthe new 


cass, 
F.C. A. from an order of the Additional 
Sub-Judge, Agra, dated July 1, 1932. ` 


Messrs. G., Agarwala and Kartar Narain 
Agarwala, for the Appellant. 

Mr. S. C. Das, for the Respondents. 

Judgment.—This is a plaintiff's appeal 

against an order of remand passed by the 
lower Appellate Court. It appears that 
the plaintiff as the zemindar of Nagla 
Patram Mahal Netram khewat No. 1 
brought a suit for possession of the land 
mentioned in the plaint alleging that that 
land had been encroached upon by the 
defendants, who had dug certain holes for 
planting trees and had planted certain 
-trees in other places in the said land. 
‘The plots in dispute as given in the 
plaint are numbered as 1308, 1311 and 
1423. The defendants are admittedly ex- 
proprietary tenants in that mahal but their 
ex-proprietary tenancy is over a plot other 
than the three plots mentioned above. These 
three plots lie very near the ex-proprie- 
tary tenancy of the defendants. 
fendants pleaded that the trees in dispute 
lie on the ridges of their ex-proprietary 
holding and they further pleaded that 
even if the trees and plants did notstand 
on the ridges of the ex-proprietary holding 
then they have from of old ancestral rights 
regarding planting, cutting and selling 
the trees without the interference of any 
one. ‘They did not, it may be mentioned, 
plead that they were the tenants of the 
plots Nos. 1308, 1311 and 1323. 

The court of first instance appointed a 
Commissioner who went to the spot and 
who reported that the three plots were 
banjar plots and all the mango plants in 
dispute were on those -plots. He also re- 
ported that these mango plants were .of 
recent growth and there were only three 
nim trees about five years old on -plot 
No. 1811. Upon this report the court -of 
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“put forward on behalf of 


The de- . 
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first instance passed a’ decree’in favour 
of the plaintiff -to the -effect that ‘the 
khondas and planis be removed and that 
possession be delivered to the plaintiff over 
the specific patches of land over which 
the. khonda3 and plants stand. It - also 
passed a decree for the recovery of 
Rs. 3-8-0 as damages. On appeal the 
learned Subordinate Judge came tc the 
conclusion that the -plaint and the written 
statement were inartistically drafted but 
one could spell out in the written state- 
ment a plea.to the effect that the defend- 
ants were the tenants of the three plots 
in dispute and he was therefore of the 
opinion that the proper course for the 
court of ‘firsi instance was to frame an 
issue whether the land in suit formed 
part and parcel of or was appurtenan; to 
the defendants’ holding and to remit that 
issue to the Revenue Court for decision- 
unders. 273, Agra Tenancy Act. 

In appeal it is contended before me shat 


“the lower Appellate Court has mads a 


new case fcr the defendants, that, as a 
matter of fact, there was no plea by the 
defendants. to the effect that they were 
the tenants of the plots in dispute. I 
am inclined to agree with the contention 
the appelant 
and I do not see any plea of tenancy in 
the whole of the written statement. The 
report of the Commissioner is undoubtedly 
against ‘the defendants and from that 
report it appears that these plots are 
banjar plots over which the zemindar as 
of right has proprietary possession. It was 
not open under those circumstances to 
the lower Appellate Conrt to direct the 
court of first instance to remand an issue 
to the Revenue Court. I have examined 
the evidence ‘in the case and I am in 
entire agreement with the finding ofthe 
court of first instance. All the trees Jie 
on the banjar plots and have no connection 
whatsoever with the ex-proprietary hold:ng 
of the defendant ‘The mango plants are 
of very recent growth, the three nim traes 
are also five years old, and the defendant 
cannot claim any right either in the mango 
or inthe nim trees. The result therefre 
is that the decree of the court of first 
instance is correct. This decision, of 
course, does not in any way, affect any 
trees that might lie on the ridges of she 
ex-proprietary holding. 

.I therefore ajlow this appeal, set as:de 
ihe order of tha lower Appellate Cou b and 
restore -that of the court of first instanze. 
Costs ‘of -the court of first instance will be 
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paid as directed by that court. Costs of 
the lower Appellate Court and of this 
appeal are allowed to the plaintiff. The 
defendants must pay their own costs of 
- these two courts. é 


N. Appeal alowed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT 


Second Civil Appeal No. 667 of 1930. 
April 8, 1933 
STAPLES, A. J.C. 
RUKHDUSA—Piatntirr— 
. APPELLANT 
VETSUS 
TEJA AND ANOTHER—DEFENDARTS— 
RESPONDENTS. 

C. P. Land tenures—Tenant's right cs regards 
trees in his holding—Right to transfer. whether 
restricted to fruit of trees—Transfer, <f subsists 
beyond life of tenant—C.P. Tenancy Act (=I of 1898). 

Under the O. P. Tenancy Act, 1898, tie tenant's 
rights as regards trees in his holding were rot defined 
and the law was that the landlord wasthsowner of 
the trees and entitled to carry away the corpus of 
the trees, which was severed from the soil, whilst the 
tenant was only entitled to the fruit and flowers 
forming the natural annual produce o2 the trees 
standing on his holding. All that a venant can 
transfer isthe fruit of the trees and no- the trees 
themselves. The tenant cannot transfer the right 
beyond the subsistence of his own tenansy and on 
his death any right transferred by him will also 


lapse. Hiria v. Mahomed Siraj-ud-din Khan (1), 
referred to. 


S. C. A. against the decree of tae Court 
of the Additional District Judge, Nimar, 
dated August 6, 1930, in Civil Apoeal No. 
15 of 1930 arising out of the decision in 
the Court of the Additional Sus-Judge, 
Second Olass, Khandwa, dated March 27, 
1930, in Civil Suit No. 128 of 1929. 


Mr. S. B. Gokhale, for the Appellants, 

Mr. P.V. Dixit, for the Respondents. 

Judgment.— The appellant cought a 
suitfor possession of certain margo trees 
standing on an occupancy field =n Mauza 
Nagzari on the strength of a sale deed 
executed in his favour by one Afusammat 
Rewabai on April 21, 1902. His suit was 
dismissed and an appeal preferred by him 
was also dismissed by the Additicnal Dis. 
trict Judge, Khandwa. He has now pre- 
ferred this second appeal. 

Admittedly these mango trees stood on 
the occupancy field held by Rewabai and 
were sold by her to the plaintiff-cppellant 
by a registered sale deed dated April 21, 
1902, which is on the record as Ex. P.-l. 
The appellant alleges that since the sale, 
he hag beenin possession all abng and. 
enjoying the fruit of the trees until he was 
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forcibly dispossessed in 1929 by the respon- 
dents, who are the malguzars of . the village. 
Thetrial Court found that the sale was 
invalid asthe trees could not besold, but 
that the defendants were not in adverse 
possession of the trees for more than 12 
years before the institution of the suit as 
they claimed. As, however, no title was 
conveyed by the sale deed, the suit was 
dismissed. On appeal the lower Apellate 
Court has upheld the finding with regard to 
the sale deed and has further found that the 
plaintiff could not obtain ownership by 
prescription against the defendants who are 
malguzars of the village. He therefore 
dismissed the appeal - 

In this court the learned Counsel for the 
appellant contended that the finding with 
regard to the validity of the sale deed was 
incorrect and that a good title was trans- 
ferred by that deed. He further argued 
that the finding about adverse possession 
in the tiia] Court was in favour of the appel- 
lant and therefore, if the finding about the 
sale deed was set aside, the claim of the 
plaintifi-appellant would have to be 
decreed. 

I am not, however, pressed by these 
arguments. Under the Tenancy Act of 
1898, the tenant’s rights as regards trees 
inhis holding were not defined, and the 
law was that the landlord was the owner of 
the trees and entitled to carry away the 
corpus of the trees, which was severed from 
the soil, whilst the tenant was only entitled 
to the fruit and flowers forming the natural 
annual produce of the trees standing on 
his holding. This has been clearly laid 
down in Hiria v. Mahomed Siraj-ud-din 
At most, then, all that Rewabai 
could transfer was the fruit of the trees and 
not the trees themselves, as she purports to 
transfer by the deed Ex. P-1. The learned 
Counsel for the appellant has argued that 
Rewabai could quite validly transfer not 
only the fruit of the trees in any particular 
year, but the right to collect the fruit in 
perpetuity. This seems ‘to me somewhat 
doubtful, but in any caseshe could not 
transfer such a right beyond the subsistence 
of her own tenancy,and, when her tenancy 
came to an end, as it has done in the pre- 
sent case, any right that she may have 
transferred with regard tothefruit or trees 
standing on the holding would also lapse. 
Admittedly on Rewabai’s death the holding 
came to the respondents, who are the 
malguzars, as Rewabai left no heirs, and 
in the absence of any evidence showing. 

(1)4 N L R104, 
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that there was any separate right in the 
trees apart from the holding, they would 
also pass to the malguzars. Any right, 
then, that had been transferred by Rewabai 
in the trees would lapse on her death. 


As regards adverse possession it may be 


noted thatthe appellant never put forward 
any such claim in the lower courts and 
‘relied only on the title conferred on him by 
the sale deed (Ex. P-1). He now seeks to 
-take advantage of the finding of the trial 
Court that the respondents failed to prove 
that they had beenin adverse possession. 
I do not think, however, that he can take 
advantage of that finding, and it has 
been held by the lower Appellate Cours 
that the plaintiff could not obtain ownership 
by prescription against the defendants who 
are malguzars of the village. The Judge 
has referred to the case cited above, Hiric 
v. Mahomed Siraj-ud-din Khan (1). The 
argument put forward by the learnec 
Counsel for the appellant was that Rewaba: 
died in March,1$17, and that the respondents 
did not prevent the appellant from taking 
the fruit of the trees until 1929 and that 
. therefore by continuous possession and by 
taking of the fruit for 12 years, 1917 to 1929. 
the appellant had acquired a good title by 
prescription. Apart from the fact that, as 
already stated above, this plea was never 
raised in the lower Courts and should not 
therefore be allowed to be raised at this 
stage, I would point out that it is difficult 
to hold that possession was adverse ina 
case of this kind where no title was asserted 
to the trees and only the fruit was taken. 
In this connection I have been referred by 
the learned Counsel for the respondents tc 
Durga v. Atmaram (2). The judgment in 
that case is very brief, but it is authority 
for the view that, where a malguzar is 
recorded as the owner of trees and a tenant 
or other person is permitted to take the 
fruit, therecan be no question of adverse 
possession. Inthe present case itis true 
that the appellant was not a tenant of the 
land after the death of Rewabai, but there 
is nothing to show that the respondents 
prevented him in any way from taking the 
fruit of the trees after Rewabai's death 
until 1929 or that the appellant asserted a 
title adverse to the respondents, As the 
case stands, I am not prepared to hold 
that any adverse possession has been 
proved, 

I am of opinion, then, that the view taken 
by the courts below is correct and I dismiss 


the appeal. Costs of the appeal will be 
(2) 30 PLR 160, ra 


ATTAR SINGH V. MAN KUNWAR 


983 


borne by the appellant. Other coste as 
ordered by the lower Appellate Court. 
N. Appeal dismissed. 


ALLAHABAD HIGH COURT - 
Second Civil Appeel No. 1010 of 1931 
July 18, 1933 

NIA4MATULLAH AND BENNET, JJ, - 

ATTAR SINGH—FLAINTIFF— APPELLANT 

VETSUS 
Musammat MAN KUNWAR AND OTREES— 
DEFENDANTS— RESFONDENTS, 

Agra Tenancy Act (III of 1926), s. 18—Joint Hindu 
family—Occupancy rights conferred on siste- by 
father—Son opposing entry of sister's name—Son 
reyerred to Civil Court to prove his proprietary 
rights—Questinns of estoppel or of grant of occupancy 
rights— Whether can be considered by Civil Court. 

Where the father in a joint Hindu family isre- 
corded inthe khewat for zemindari property and he 
makes a document conferring certain occupancy 
rights on his sister but his son opposes the entry 
of her Dame 2s an occupency tenant, and the son 
is referred to the Civil Court to prove his proprietary 
right, it isnot open to the Civil Court to consider 
the question of the validity of the grant of occupancy 
rights and the question of estoppel, such questions 
being solely within the jurisdiction of the Revenue 
Court. The only question before the Oivil Court 
would be the question of proprietary rights referred 
to it. = : 
5. C. A. from the decision of the Addi- 
tional Sub Judge, Bulandshahr, dated June 
19, 1931. : | ; 

. Messrs. Nanak Chand and Vishwa Mizra, 
for the Appellant. . 

-Mr. B. Malik, for the Respondents. 

Judgment.—This is a second appeal 
in a suit which has deen tried in a very 
curious manner. The circumstances are 
that the father of the plaintiff is recorded 
in thekhewat for zemindari property, end 
he made a document conferring certain 
occupancy rights on his sister. In ac 
cordance with that, the sister, defendant 
No.1, made an applization to the Revenue. 
Court under s. 18, U. P. Act Il of 1926 (he 
Agra Tenancy Act) for entry of her name 
as occupancy tenant. That application 


“was opposed by the present plaintiff. The 


objection was apparently taken that he- 
present plaintiff was not recorded in zhe” 
khewat and that his father alone was re- 
corded. The Revenze Court, therefore, 
acted under s. 18 (3) and required che. 
present plaintiff to institute within three. 
months, a suit in the Civil.Court for the 
determinatim of his proprietary rigEts, 
Paragraph i of the plaint sets forth the 
claim of the plaintiff that he, on his birsh, 
acquired proprietary rights jointly. with 
his father Natthu Singh, defendant .No, 2,. 
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The rest of the plaint unfortunately enters 
into controversial matters in regard to 
validity of the grant of the occupancy 
rights. The relief asked for in fhe plaint 
is confined toa declaration that theplaintiff 


jointly with hisfather, Natthu Singh, de- ` 


fendant No. 2,isthe owner of the zemin- 
dari property in question, and no further 
relief is asked for. The written siatement 
of defendant No. 1, in para. 1 states “of 
the contents of para. lof the plaint the 
first clause is admitted, clause s2cond is 
not admitted”. This was apparently a 
denial of the proprietary rights of the 
plaintiff. The rest of the written statement 
istaken up with a reply to the controver- 
sial matters in regard to the deed con- 
ferring occupancy rights. The issues were 
very badly framed, and the first issue 
did not question clearly as to whether 
the plaintiff was entitled to the proprietary 
rights or not. Onthe contrary the first issue 
was: 

“Is the plaintiff entitled to sue? Was defendant 
No, 2, a manager and karta of a joint Hincu family, 
competent to confer occupancy rights? Is the 
plaintiff entitled to declaration sought?” 

‘The second issue was whether the suit 
was barred by s. 115, Evidence Act, and 
s. 42, Specific Relief Act. Both courts 
have considered issues which did not arise 
in the case at all and have not confined 
themselves to the only issue which was 
within the jurisdiction of the Civil Court, 
that is, the simple question as to whether 
the plaintiff was the owner of proprietary 
rights or not in the mahal ın question. 
Both courts have dismissed the suit, the 
lower Appellate Court dismissing it onthe 
ground that the suit was barred-by estoppel, 
because the plaintiff consented to the 
grant of occupancy rights. This has no- 
thing whatever to do with ihe question. 
The questions of estoppel or the validity 
of the grant of occupancy rights ars, under 
the Agra Tenancy Act, solely within the 
jurisdiction of the Revenue Court-and the 
only question before the Civil Ccurt was 
the question of proprietary righis, which 
had been referred to it. It is clear that the 
plaintiff is entitled to the declazation for 
which he asks, as it is not denied that he 


is the son of his father, defendant No. 2, 


and no separation between the plaintiff 
and defendant No. 2isalleged. Arcording- 
ly the plaintiff and defendant No.2 form 


a joint Hindu family, and the property. 
in question is admittedly ancestral prop-- 


erty and on birth the plaintiff acquired 
the status of a member ofa joist- Hindu 
family. ° 
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We, therefore, allow this appeal and 
grant the plaintiff a. declaration that he 
along with his father Natthu Singh are 
the owners of the property in question. As 
regards the question of costs, it was alleged 
that the parties were equally to blame in 
misleading the court below by the intro- 
duction of matter entirely foreign to the 
case; but we consider that the contesting 
defendant No.1 is, more.to blame, as in 
her written statement she denied the pro- 
prietary rights alleged in para. 1 of the 
plaint. We accordingly set aside the 
decrees of the courts below and decree 
the plaintiff's suit with costs, in all the 
three courts against defendant No.1 who 
ee the suit and ex parte defendant 

0. 2. . 

N. „Order accordingly. 





BOMBAY HIGH COURT 
Original Civil Jurisdiction Appeal 
No. 64 of 1932 
March 31, 1933. 
BEAUMONT, C.2J., AND RANGNEKAR, J. 
OFFICIAL ASSIGNEE or BOMBAY 
— APPELLANT 
VETSUS 
ABDUL HAYEE —ResponDant 

Presidency Towns Insolvency Act (III of 1909), 5. 52 
—Trusis Act (II of 1882), s. 66—Civil Procedure 
Code (Act V of 1908), O. II, r.2—Deposit by Agent 
of moneys as security—Principal adjudged insolvent 
before agreement is executed—Agent's right to recover 
deposit as money held in trust—Trustee mixing 
trust moneys with his own—Beneficiary's right to 
follow trust money—Obtaining personal decree, 
effect of. 

A company agreed to employ a person.as their 
agent on terms of an agreement which was pre- 
pared in draft, under which the agent was to pay 
Rs. 1000 as deposit tobe retained by thé company 
who were to pay interest onit. The agent paid the 
money but before the agreement was executed the 
company became insolvent. The agent sued the 
company and obtained a decree after the date of 
the insolvency for recovery of the deposit with 
interest : A 

Held, that as the agreement had not been exe- 
cuted, the money washeld in trust for a specific 
purpose by the company, and the plaintif would 
have been entitled to recover the whole of the 
deposit as money heldin trust but for the -fact 
that he had obtained a personal judgment for the 
money. 

Where a trustee wrongfully mingles trust prop- 
erty with his own, the beneficiary is entitled to a 
charge on the whole property of the trustee for 
amounts due to him. Butif he obtains a -personal 
judgment for the amount without taking steps to 

reserve his remedies based onthe moneys being 
held in trust, the beneficiary loses his right to enforce’ 
the charge. 

0. 0. . A. from an order: of 
Wadia, J. dated Septembef 20, 1932, in. 
Insolvency No, 300 of 1931. - ; - 
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. Sir Jamshed Kanga, for the Appellant. 

Mr. M. C. Setalvad,for the Respondent. 

Beaumont, C. J.—This is an appeal by 
the Official Assignee froma judgment of 
Wadia, J. The point raised is a very short 
one, but not -altogether free from difficul- 
ty. z 

The insolyents were a firm called the 
White Kerosene and Mineral Oil Co., and 
before the insolvency they were minded to 
employ the present respondent Moulvi 
Abdul Hayee asa sub-agent on the terms 
of an agreement which was prepared in 
draft, under which the sub-agent was to 


pay Rs. 1,000 as deposit to be retained 


by the insolvent firm who were to pay 
interest on it. The respondent paid the 
Rs. 1,000 before the agreement was execut- 
ed, and in fact the agreement was never 
executed. The‘deposit of Rs. 1,00) wes 
paid on June 25, ,1930, and on April 24 
1931, the White Kerosene and Mineral Oil 
Co. were adjudicated insolvents. In ths 
meantime the respondent had started a suit 
ina Court at Karachi for the purpose of 
recovering his deposit, and on May ë, 1931, 
i. e., after the date of the insolvency, he 


recovered a judgment for Rs. 1,000, the . 


amount of the deposit, with interest and 
costs. The question which arises in the 
insolvency is, whether the respondent is 
entitled to recover the Rs. 1,000 as moneys 
held by the insolvents at the time of the 
insolvency on trust for him, or whether he 
has merely a right to prove in the insolv- 
ency for the amount of his debt. The 
Official Assignee held that the respondent 
was only ‘entitled to prove for the amount. 
The learned Insolvency Judge reversed 
that decision as he was of opinion that the 
respondent was enlitled to recover the 
moneys specifically and from that decision 
this appeal is brought. 

It is, I think, quite clear that if an agree- 
ment in the terms of the draft had been 
executed and the deposit paid under it, the 
moneys would have formed part of the 
general assets of the insolvents, and the 
respondent’s only remedy would have beer 
to prove for his debt in the insolvency. 
But inasmuch as the deposit was paid be- 
‘fore the agreement was executed, I think, 
the moneys were paid to the insolvents for a 
specific purpose, that is to say, the insolv- 
ents held the moneys in trust, if the agree- 
ment was not executed, to return them to 
the respondent; and ifthe agreement was 
executed, to hold them on the terms which 
might be arranged ‘under the agreement. 
As the agreement was not executed, I think 
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the insolvenis became bound to return hé 
moneys specifically to the respondent. Su 
far I agree with the learned Judge, but 
then a question arisés which does not seam 
to have been discussed before the learred 
Judge. That question relates to the effact 
of the judgment recovered by the respond- 
ent after the insolvency. It is argued on 
the one hand by Mr. Setalvad for the res: 
pondent thas under s. 52, Presidency Towns 
Insolvency Act, property held by an in- 
colvent in trust for any other person is not 
divisible ammngst his creditors, and tha; it 
is only property divisible amongst his cre- 
ditors as defined in s.52 which vests in ihe 
Official Assigzes under.s. 17. It follcws 
that these Rs. 1,000 never in fact vested 
in the Official Assignee, and that the 
recovery of a judgment for this amount 
could not have any efect upon the vesting 
‘of the property .nd, therefore, the Official 
Assignee must return this specific amotnt 
to the respondent. On the other hand, the . 
Advocate-General poinis out that these 
Rs.1,000 were never in fact kept distinct 
from the cther property of the insolvents, 
and, therefore, the respondent can only 
enforce his 1ight against the Rs. 1,Cu0 
on the principle of following trust moneys. 
That principle is governed in India by 
s. 66, Trusts Act, which provides that where 
the trustee wrongfully mingles trust prcp- 
erty with his own, the beneficiary is entitled 
to a charge on the whole property of the 
trustee for tks amount due to him. It is 
argued, therefore, that at the time of the 
insolvency tas property of the insolverts 
vested in the Official Assignee, but subject 
to 2 charge far these Rs. 1,000 in favour of 
the respondeat, and 1 think that view is 
right. Then it is said that the respondent 
having a charge for Rs. 1,000 on the assets 
of the insolvents which charge it is admit- 
ted, never vestedin the Official Assignee, 
the effect of the respondent recovering a 
judgment for the amount of the debt was 
either to extinguish the charge, orat any. 
rate to make ib unenforceable under’ the 
provisions of O. II, r. 2, Civil Procedure 
Code. Atthe time when the respondeat 
started his suit in Karachi he had tro 
rights, first, to recover the Rs. 1,000 as 
moneys held in trust for him, and, secondly, 
to recover the money in debt. Havirg 
taken a personal judgment for the amount 
without taking steps to preserve his rz- 
medies based on the moneys being held 
in trust, it appears tome that the elfect of 
O. IL r. 2, isthat the respondent has lost 
his right toeniorce the charge based œ 
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the doctrine of trust.- If that is 30, I do 
not see any ground under which we can 
order the Official Assignee to repay the 
Rs. 1,000 in specie to the respondent. That 
being so, 1 think we must allow the appeal. 
Appellant’s costs to come out of tae assets 
of.the insolvents. Respondent to bear his 
own costs, this being in the nature of a test 
case, 

Rangnekar, J.—I agree. J reed noz 
refer to the facts which are set oat in the 
judgment of the learned Chief Justice. 
The answer to the short questica in this 
appeal depends upon the positim of ths 
parties on April 24, 1931,and May 6, 1931. 
Now it is clear on tke facts, which are nos 
disputed, that on April 24,.1931, when the 
White Kerosene and Mineral Oil 2o., wers 
adjudicated insolvents,a sum of Rs. 1,00) 
was held by the firm in a fiduciary 
capacity, as the sum was given tothe for 
mer for a specific purpose, anc es tha 
agreement under which it was even was 
not completed, the former was bound 13 
reluin the same to the appellant. But ths 
sum was nt set apart by the c.mpany and 
was used -by them. The only remedy, 
therefore, of the. appellant aguinst the 
company would bé'to ‘sue them u- recover 
the amount and obtain a charge ia, respect 
of it onthe company’s property under s. 66, 
TrustsAct. Itisclear, therefore, fiat on tke 
insolvency of the company the wlLole. prop- 
erty of the company.vested in tk: Official 
Assignee, but as to this sum sukject to a 
charge in favour of the appellint under 
s. 66, Trusts Act, But on May 6. 1931, tke 
‘appellant obtained a decree for tae amount 
against the ccmpeny. In the sui- however, 
the respcndent did not apply for leave io 
reserve his other remedy by -way. of a 
charge on the property of the cempany in 
accordance with the provisions-of O. II, r.2, 
Civil Procedure Code. It would not then 
be open to him to enforce the remedy in ary 
subsequent proceeding and that seing the 
case, it is difficult to see howhe can ncw 
enforce the charge against inte Official 
Assignee and howit can be cont: nded that 
the Official Assignee held the :mount on 
trust. If this aspect ofthe case hed been 
put before the learned Judge, Tam sure 
he would have taken the view which we are 
taking now. I agree, therefore, that the 
appeal must be allowed. 

As Appeal allowed, 


SHAMAO v. ATYA - 


te | cos WID, 
NAGPUR JUDIGIAL COMMISSIONER'S 
COURT 
Civil Revision Application No. 346-B of 1932 - 
March 18, 1933. 


PoLLOOK, A. J. C. 
SHAMRAO— APPLICANT 


TETSUS 
TATYA—NON-APPLICANT. 

Civil Procedure Code (Act V of 1908), O. XXXII, 
T. b—Costs to be incurred by guardian in obtaining, 
legal assistance— Power of Appellate Court to order— 
Principles in fixing amount. I 

The Appellate Court has jurisdiction . to pass 
orders determining the costs to be incurred by a 
guardian in obtaining legal assistance even if ibe 
guardian is himself a Fleader. But in fixing the 
amount the court should not overlook the general 
Principle that no guardian should make profit out 
of his office. Mohan Lal v.Ganga Prasad (1) referred 
to. 


C. R. A. from an order of the First 
Additional District Judge, Akola, dated 
October 26, 1932. 

Mr. J. R. Mudhalkar, for the Applicant. 

Order.—Tke trial Court appointed Nr. 
T. A. Pance, a Pleader of Akola, as guar- 
dian ad ltem of the minor defendant No. 2 
and fixcd his 1emuneraticn at Rs. 50. The 
suit was dismissed and the plaintiff appéal- 
ed. The Appellate Court has fixed Rs. 150 
as Mr. Pande’s remuneration for defending 
the appeal and has ordered the plaintiff- 
appellant to deposit that amount in court. 
The plaintiff-appellant, who is the applicant 
in this court, contends that the Appellate 
Court had no jurisdiction to make such sn 
order and that the amount fixed is excessive. 

Under O. XXXII, r. 4, Civil Procedure 
Code, the court may appoint any of its 
Officers to besuch guardian and may direct ` 
that the ccsts to be incurred by such officer 
in the performance of his duties shali be 
borne by one or more of the parties tothe 
suit. The decision in Mohan Lal v. Ganga 
Prasad (1) shows that the court may provide 
for the costs to be incurred by the guardian 
in order to obtain legal assistance even when 
the guardian is himself a Pleader. The 
Appellate Court therefore had jurisdiction 
to make the order, 

The Appellate Court has however over- 
looked the general principle that no guar- 
dian should make profit out of his office 
as is emphasised in Civil Circular No. 1-44. 
It is not essential that Mr. Pande should him- 
self argue the case; all that he has to dois 


to see that the necessary legal assistance ig 


provided, and this aim can probably be 
attained by engaging the Pleader who is 
representing the other defendants to re- ` 
present the minor defendant also, as the 


(1) 71 Ind, Oas, 975; AI R-1923 All 298; 45 A, 395, 
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cases of all thres are the same. Even if 


a separale Pleader is required, his remu-' 


neration need not necessarily be- fixed in 
accordance with the standard scale, and 
it may be noted that only Rs. 50 was paid 
for the more arduous work of conducting 
the suit in the trial’ Court. The Appellate 
Court's order is therefore set aside. It will 
now decide in accordance with the above 
remarks what amount is required for ob- 
taining legal assistance for the minor de- 


fendant. The application is ‘allowed with 
costs. Counsel's fee in this court Rs. 10. 
N. Application allowed. 


OUDH CHIEF COURT! — 
Second Civil Appeal No. 19 cf 1932 
: September 13, 1933 
ALLSOP, J. 
RAM SEANKAR AND ANOTHER—PLAtNTiFre 
— APPELLANTS 
versus 
SHEO ‘DUTT “AND ANOTAER—D#FENDANTS — 
RESPONDENTS. 

Adverse possession—Krection of structures over land, 
when amounts to adverse possession of land—Underly- 
ing principle—Practice—New plea of easement im 
appeal—-Maintainability. . 

It is not possible to lay down that any form of 
structure will or will not be sufficient to justify a 
claim of adverse possession of land. The question 
would depend not only on the form of ‘the structure 
but on the nature of the property of which poŝ- 
session is claimed and possibly on’ other matters. 
Each case must be- decided on its peculiar cir- 
cuinstances and whether those circumstances indi- 
cate that the person in possession was setting. up 
an adverse claim i isa question of fact, and the under- 
lying principle is that the person setting up- Jad- 
verse possession must show that he was in possession 
in such a manner as to indicate that ke 
was claiming to be in possession as an 
owner and was intending to oust the plaint- 
iff. Sadik Husain v.- Etizad Husain (|), Framji 
Cursetji v. Gokuldas Madhowji (2) and Thakur Sheo 
Narain v Bodal Singh (3), referred to. 

A party cannot be allowed to setupa new plea of 
easement in second appeal. 

A. against the decree of the 


Additional Sub-Judge, Unao, October 15, 


1931. 

Mr. Kashi Prasad Srivastava, for the A p- 
pellants. 

Messrs. Siraj Husain, Man and. 


Mazhar ali, for the Respondents. 
Judgment. —This'is a second appeal 
against a decree paesed by the Additional 
Subordinate Judge of Unao on October 15, 
1933. The suit which has given rise to the 
appeal was instituted: by the plaintiffs- 
appellants, Ram Shankar and Daya Shan- 
kar, against the . defendants-respondents 
‘Bheo Dat and Sheo Kumar, in the Court 
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of the Munsif, South Unao. In that cours 
certain co-sharers of the plaintilfs were 
impleaded as defendants Nos. 3 to 12, anc 
they of course were also ~espondents in the 
lower Appellate Court. They áre no longer 
parties to the appeal before me. ‘lhe 
plaintiffs sought to procuze the demolition of 
certain structures which they said had been 
erected upon their land ty the defendants-. 
respondents. They also sought possessior 
over the land upon which the structures 
were standing, and for an injunction res- 
training the defendants-respondents fron. 
building on that land again. The lower 
Appellate Court passed a decree in favour 
of the plaintiffs in respest of some of the 
structures and dismissed the suit ir 
respectof others. The >laintiffs, as I have 
already said, have come in appeal, anc 
there are also before me sross-objections by 
the respondents. Iam concerned now only 
with some of the siructures which were in’ 
dispute in the courts below, as, in respect 
of others, the parties have. either ecceptec 
the decision of the!lower Appellate Court or 
have come to terms. j 
The. main dispute in the ‘appeal now 
before me is about two chabutras, or 
platforms, which are marked ABCD anc 
EFGH in the plan presented with. the 
plaint. The lower Appellate Court in ag- 
reement with the learnsd Munsif refused: 
to give the plaintiffs a decree about thèse. 
chabutras because it was. found that they 
had been in existence for more than 12 years 
beforé ‘thé institution of the suit. "Tke 
finding on this point is a finding | of fact 
which, “the appellants cannot controvert in 
sécond appeal. The argument addressed” 
to me ‘has been that’ this wasa case -tc- 
which the provisions of Ait. 144, Limita- 
tión` Act, applied, and tkat the burden. was 
upon ithe ‘respondents to, show that they had 
been in adverse possession of the land 
upon which these -chadutras stood fora 
period of more than 12 years before the 
institution ofthe suit. Tae learned Counsel 
for the plaintiffs-appellants hes referred 
me, among others, to the following cases, 
namely Sadik Husain v. 2tizad Husain (1) 
and Framji Cursetji v. Gokuldas Madhowjt 
(2). He contemds that these chabutras were 
mere temporary constructions which would. 
not giye the defendants a right to, set 
up a title by adverse possession. The 
cases to which. he has referred rest upon 
the incontrovertible principle that a defen- 


"(1) 101 Ind, Cas. 114; AI R 1927 Oudh 209; 13 O L J 
(2) 26 B 338, < 
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dant in .order successfully to set ud.a 
title by adverse possession must .skow 
that he was in possession ofthe land in 
such a manner as to indicate that he 
was claiming to be in possession as an 
owner and was intending to oust the plein- 
tiff. It is true that every form of occupa- 
tion and every act of possession is not 
such as to show an intention of this k_nd 
and is consequently not necessarily suffici- 
ent to give rise toa titleby adverse pos- 
session but each case must be decided 
upon its own peculiar circumstances, end 
whether those circumsiances indicate lhat the 
person in possession was setting up an 
adverse claim is a question of. fact. It 
has never been laid down nor isit pos- 
sible to lay down, that any form ofstru- 
cture will or will not be sufficient to 
justify a claim ofthis kind. -The question 
would depend not ‘only on the form of the 
structure but on the nature of the prop- 
erty of which possession is elaiined and 
possibly upon other matters. In thecace 
of Framji Cursetji v. Gokuldas Madhcwji 
- (2), the grounds. for the decision, that the 
defendants had not proved an adverse 
title can be deduced from the following 
phrases in the judgment namely, 

“It-is neither meant to denote nor understccd 


as denoting ...on the one side or the other a 
claim to the ownership of the land” 


and : 
“Temporary accommodation of this sort would not 


necessarily mean or be understood to meana claim 
ito the- ownership of the land.” 
i In the case of Sadik Hussain v. Etizad Hu- 
aim. (1) there is the following -séntence in 
the judgment namely: Pe 

““To dispossess the owner, he must assert clearly 
that he claims the right to hold possessior as 
owner or his conduct must be such as to amount 


to an assertion of an intention to exclude. the ac- 
‘tual owner.” 


This sentence appears in a quciation 
from the judgment inthe case of Thakur 
Sheo Narain vi Bodal Singh (3). In the zase 
now. before me, although the chubutras 
were apparently not of brick and mortar, 
they must have been of a sufficiently per- 
manent nature, they must have beer in 
constant use and must have been erected 
within the knowledge of the plaintiffs who 
are next door neighbours of the defendants. 
The chabutras are built against the wall 
of the defendants’ house. It is to be no- 
ticed also that the plaintiffs -themselves 
‘were Clearly of opinion that the construc- 
tion of these chabutras amounted tc an 
act of ouster and’ dispossession, They al- 
leged that these chabutras had been built 


(3) 8 O 0 177. 
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in the year 1926 and said. that the de- 
fendants in building them had been guilty 
of wrongful acts amounting to trespass. 
It has been found by the lower Appellate 
Court, as I have already. said, that these 
chabutras were built more than 12 years 
before the institution of tke suit and 
before the transfer to the defendants-res- 
pondents of the house which they adjoin. 
It cannot be said in these circumstances, 
that the defendants-respondents and their 
predecessors-in-interest, by building and 
exercising possession over these chabutras 
were indulging only in a temporary oc- 
cupation of theland, and were not setting 
up any claim to theownership of the land 
or to the right to use the land as owners. 
The appeal on this point must fail. It 
is unnecessary to go into the question 
whether this was a suit to which the pro- 
visicns of Art. 114, Limitation Act, ap- 
plied or whether it was a suit to which ‘the 
provisions of Art, 142, Limitation Act appli- 


ed. 

The appellants in their grounds of appeal 
rrised two other points which have not 
been pressed in the arguments before me. 
One was in respect of achabutra or plat- 
form round a bargad tree and the other 
was in respect of a drain, or nabdan 
leading outof one of the houses occupied 
by the defendants. The appellants object- 
ed to the decree that the chabutra round 
the bargad tree should be removed on the 
ground that that was a relief whichthey 
had not claimed. The defendants-respon- 
dents did not set up any claim to this 
chabutra but I find on examination of the 
pleadings that the plaintiffs-appellants had 
clearly asked the court to remove the 
chabutra and there is no force in their ap- 
peal on this point. About the nabdan 
they say that ıt had been newly opened 
in place of another nabdan a few feet 
away The lower Appellate Court has found 
as a fact that this nabdan is still in 
the place where it always was and that 
finding cannot be questioned now. The 
lower Appellate Court in agreement with 
the learned Munsif directed the removal 
of two sheds, one a thatched shed and 
the other what has been called a tin 
shed on the two chabutras ABCD and EFGH. 
The respondents in their cross-objections 
have objected to this part of the decree. 
It seems to me: that they have a 
good case. If the plaintifis had been 
the: zamindars of the land upon which 
the defendants’ houses stood and 
the defendants. had been their tenants, 
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there might be some question whether the 
defendants had erected the chabutras 
under a license which did not extend to 
the sheds which were built on them, but 
the facts-are thatthe defendants are owners 
of the land on which their houses stand 
and the plaintiffs are the owners of the 
land adjoining these houses. In these cir- 
cumstances, when it is once held that the 
defendants-respondents have acquired a 
title to the land upon which the chabutras 
stand by adverse possession, it seems quite 
clear that the plaintiffs have no further 
claim. Even if this werea question rather 
of limitation than of adverse possession, the 
plaintifis would have lost all title to this 
land under the provisions of s, 28, Limita- 
tion Act. 


Tf the defendants-respondents’ now own 


the land upon which the chabutras stand, 
they areentitled to build upon them unless 
they thereby contravene some right of 
easement which vests in the plaintiffs. 
It has not been known that the plain‘iffs 
have any right of this kind, and conse- 
quently it was wrong for the courts below 
to decree the removal of these sheds. The 
other point which ` has been argued before 
me by the learned Counsel for the defend- 
ants-respondents in support of his cross- 
objections was that the defendants res- 
pondents had a right of easement in res- 
pect of a so-called tin shed overthe door 
of one of their houses. The defendants 
have two houses side by side, namely 
No. 56 and No. 92. The two chabutras to 
which I have referred, i. e., ABOD and 
EFGH, adjoin No. 56 and the tin shel is 
over the dovr of house No. 92. This tin 
sbed was one of the constructions which 
the lower Courts have directed to be re- 
moved. .The answer to this part of the 
case as set up by the respondents is that 
it is mot a case which was clearly set 
forthin their cross-objections in this court 
or in their cross-objections in the lower 
Appellate Court. They complain that their 
case in the lower Appellate Court was 
misunderstood. The learned Additional 
Subordinate Judge held that the tin shed 
was erected two years before the institu- 
tion of the suit. The defendants-respond- 
ents admit this fact, but they say that 
their Teal case was that it was put up in 
substitution for a thatch shed which had 
existed for a long time and that the learned 
Additional Subordinate Judge failed to 
appreciate their arguments on this point. 
From the cross-ebjections in the lower 
Appellate Court, I gather that the reg- 
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pondents’ case. there was this: that as it 
had been held that they had a right of user 
over a certain open space infront of the 
door of house No, 92, they were therefore 
entitled to put up certain sheds and con- 
structions in that open space. It was found 
that according to the usual practice they 
had a right to use the ‘open space, or sahan, 
in front of the door of their house to tether 
cattle and’ to use for silting about and 
sleeping and so forth. This would not 
give them afurther right to put up any 
permanent consiructions. What they said 
in their cross-objections was that there 
had been a thetch-shed in front of house ` 
No. 92 for along atime and even if that 
was not provec they still had a right to - 
erecta shed over the door. They com- 
bined this claim with the claim to builda - 
cattle trough upon the ground that they 
could build such atrough, if they were en- 
titled to keep their cattle on the land. ` 

In this court the first three grounds in 
their cross-objections are about the two 
chabutras ABCD and EFGH, or rather the 
sheds upon them. The fourth ground is 
that their constructions were not built on 
the lani belonging to the plaintiffs, and 
their fifth ground was generally that the 
court below was wrong in ordering that 
the alleged new constructions should be 
removed. Tha question whether the con- 
structions were- on the plaintiff's land, is 
a question of fact which is conclude by 
the findings of the lower Appellate Court. 
It does not appear from these grounds that - 
there was any definite claim toa right 
of easement. [ cannot allow the respond- 
ents to setup a new cas3 of this sort. 
They will succeed in respect of the two 
sheds on the chabutras -ABCD and EFGH. 
but the rest of their cross-objections must’ 
fail. The result is that I dismiss the 
appeal with costs. The cross-objections 
are allowed im part. The decree of the 
lower Appellate Court is varied to this’ 
extent: that the suit of the plaintiffs in 
respectof the removal of the two sheds on 
the chabutras ABCD and EFGH is dismiss- 
ed. The cress-objections in other respects 
are dismissed. The respondents will get half 
the costs of their cross objections in thie 
court, and hal? the costs of their cross- 
objections in the: lower Appellate Court. 
Tne decree in respect of costs in the court 
of the learned Munsif will stand. 

A. Order accordingly, 
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LAHORE HIGHCOURT - 
Second Civil Appeal No. 1851 of 1932 
May 16, 1933 
DALIP SINGA, J. 
JASWANT RAM—PLAINTFE— 
APPELLANT 


versus 
JASSU RAM AND otaers—DEFENDaNTS 
— RESPONDENTS, 

Hindu Law—Alienation by manager—Third 
party's right to challenge_alienation for tant of neces- 
sity. i 
An alienation by a karta of a joint Hindu family 

is not void but only voidable at the irstance of the 
members of the family. Ifthey accept she alienation 
no third party has any right to challenge it. 

S.C. A. from the decree of the District 
Judge, Multan, dated August 17, 1932, 
reversing that of the Honorary Sabordinate 
Judge, Second Class, Multan, dated March 

. 10, 1932. © ; 

Messrs. M. L. Puri and S. L. Pri, for the 
Appellant. 

Lala Badri Das, R. B, for the Respond- 
ents. 


Judgment.--On April 22, 1929, Sham 
Das, as manager of a joint Hirdu family, 
consisting of himself and his two minor 
brothers, executed a deed of mortgage for 
Rs. 825 in favour of the plaintif. Dn Decem- 
ber 14, 1929, Sham Das execut=d a deed 
of exchange in respect of thé hcuse under 
mortgage. The price of the touse was 
fixed at Rs. 20,(00 and the heuse to be 
given in exchange to Sham Das-wes priced at 
Rs. 500. The remaining Re. 1,500 was made 
up of Rs. 956-4. principal and interest due 
on the previous mortgage, Rs. 14 due as 
rent, as the previous mortgage was with 
possession, Rs. 464 due ona baz account 
to the plaintiff, and Rs. 63-12 be paid 
before the Sub-Registrar. The defendant 
Sham Das refused to register the deed 
when presented for registration and the 
plaintiff was obliged to have the deed 
compulsorily registered whica he did 


sometime in April, 1930. In the meantime | 


on December 23, 1929, Sham Des and his 
mother Menghi Bai sod the mame house 
to defendant Jassu Mal. and delivered 
possession to him 
Rs. 2,500, Rs. 956 were left'with he vendée 
for payment to the plaintiff or the prior 
mortgage; Rs. €00:were paid’  efore the 
Sub-Registrar and it was aleged that 
about Rs. 900 had been paid at home. 
The present plaintiff, after baving his 
deéd compulsorily registered, Lrought ‘fhe 
present suit for possession of the house 
which had been sold to him. He made 
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the alienors and Jassu Ram, the second 
vendee, parties to the suit. Various 
defences were raised which need not now 
concern us, but the trial Court decreed 
the suit holdmg that Sham Das was the 
karta of the joint Hindu family, that the 
deed in favour of the plaintiff had priority 
over the deed in favour of Jassu Ram 
and that there’ was sufficient necessity 
proved for the sale to the plaintiff. 

The alienors did not appeal from this 
decree, but Jassu Ram the second vendee, 
appealed to the learned District Judge, 
who accepted the appeal, holding that the 
transaction as between the alienors and 
the plaintiff was not a fair one 
though this plea had not been raised 
previously at all and also that the neces- 
sity for the alienation to the plaintiff had 
not been proved. 

The plaintiff has come in second appeal, 
and it is urged on his behalf, first, that 
Jassu Ram could not raise the question 
of necessity at all, which was a matter 
wholly between plaintiff and the alienors, 
and secondly, that, even if he could do £o, 
so far as the ‘mortgage was concerned, 
Jassu Ram by withholding that amount 
had acknowledged the validity of the 
mortgage and, therefore, could not challenge 
its necessity. That if the said mortgage 
was admitted then obviously there was 
necessity for thesale and the small amount 
which the. trial Court had held to be not 
proved for necessity was not sufficient to 
set aside the sale. In reply Jassu Ram 
contended that he could raisa the question 
of necessity, as he stood in the shces of 
the alienors, that he could also challenge 
the validity of the prior mortgage because 
qua the plaintiff it was an alienation to 
the plaintiff himself but qua Jassu Ram 
it was a debt due to a third party and 
that the proper way of judging the amount 
which was not held proved for necessity 
was to consider that only the equity of 
redemption had been sold and the propor- 
tion should be judged after leaving out 
the amount due on the mortgage. 

The last argument seems to me to 
involve a contradiction. The mortgage is 
either good or not good and it cannot 
first of all be held to be bad and then 
held to form a good part of the con- 
sideration for the sale. It seems to me 
very doubtful whether Jassu Ram couid 
raise any question of necessity. An aliena- 
tion by a karta of a joint Hindu family 
is not:void but only voidable at the instance 
of the members of the ‘family. If they 
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accept the alienation no third party has 
any right to’ challenge it. However, at 
any rate it seems to me clear that Jassu 
Ram by withholding the amount of the 
mortgage furnished the best of all proofs 
that the prior mortgage was for necessity 
and was valid, and if this is so, as the 
mortgage was accumulating interest, there 
was a necessity for the previous alienation 
wu a ONE this mortgage 
ras not contes i 

seri ted before the trial Judge 
, Ib is unnecessary to enter into the ques- 
tion of proportion once the necessity for 
the sale is proved. I may say, however 
that, though possibly certain items were 
fictitiously entered to swell the amount of 
consideration, I think the greater portion 
of the consideration was actually paid or 
ve me me previous debts. 

, therefore, accept the appeal, set asid 
the order of the District Tange ‘and give 
the plaintiff a decree for possession of the 
house on condition of his paying the 
alienors Rs. 65-12 as agreed to, and 
delivering possession of the house priced 
at Rs. 500. The costs of this appeal and 
the appeal before the District Judge will 
be paid by Jassu Ram to ths plaintif- 
appellant. 


A.-N. Appeal acceptel. 


ALLAHABAD HIGH COURT 
Execution First Civil Appeal No. 45 of 1932 
March 20, 1933 
NIAMATOLLAR AND RACAHAPAL SINGH, JJ. 
RAMJI AND ANOTHER —Decens-iloLoERs 
—APPLICANTS 

Versus 
RAMJI —Juoament-pesroz— 
Opposite Party 

Civil Procedure Code (Act. V of 
pr eceni Snn to be issued—Procedure 

precept—Court issuing precept — 
property itself. Cee IR Mr 
nder 3 460f the Oivil Procelure Code, it i 
- e it is 
epee to ae court passing a decree to sand a precept 
t5 another court which is competent to execute such 
aeetos to attach any property belonging to the 
judgment-debtor and specified in the precept. Where 
a precapi is applied for under a. 46, Civil Procadure 
ee be the opary passing the decree can do 
precapt to another court specifying th 
property which the latter is required a teak It 
raat opən tə the court issuing the precept to 
a on i „such property itself. The court to 
wale 161s issued must attach the property and wait 
Penns amet or anaes being made by the 

F editor. Such attas i 

two Kapan and no longer pn aga daana Ka 
another order of the court issuing the precept. Thi 
g . d S 8 
attacning court isthe court to which the propi is 


1903), s. 45— 
in issuing 
can attach 
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issued and not the court which issues the precept. 
Ex. F. A. from the decision of the 
Additional 3ub-Judge, Allahabad, dated 
October 24, 1931. ; 
. Messrs. S. N. Sen, P. L. Banerji and Hari 
Ram Jha, fœ the Applicants. 
Messrs. S, .V. Seth, S. B. Johari and H. P. 
Agarwal, for the Opposite Party. 


Judgmeri.—This is an appeal from 
an order passed by the learned Subordi- 
nate Judge Allahabad, dismissing the 
appellant's application for execution of 
decree as karred by limitation. The ap- 
pellant obtained on March #1, 1927, a 
simple money decreefor Rs. 6,595-11-3 in 
Suit No. 11€ of 1926, of the Court of the Sub- 
ordinate Julge, Benares. The application 
which has Deen dismissed by the lower 
Court was made on November’7, 1930, after 
a certificate of transfer had been obtained 
from the court passing the decree. The 
application “for certificate of transfer was 
made on August 12, 1930. Ifno subse- 
quent appleation had been made for ex- 
ecution or some step-in-aid of execution 
being taker, there could be nodoubt that 
his applicat.on dated November 7, 1980, 
was barred by limitation being more than 
three years from the date ofthe decree. 
This appeal was heard by a Bench ofthis 
court, of wich one o> uswas a member 
on December 1}, 1932. It was represented 
that an appleation made by the decree- 


-holder on March 19, 1928,i saved limitation, 


and that tke learned Subordinate Judge, 
did not take it into account. As the record 
containing -he application of March 19, 
was not beore the court the case was ad- 
journed anc the record sent for. That 


_appication together with incidental pro- 


ceedings isnow before us. 

It is not disputed by the learned Coun- 
sel for the respondent that if the applic- 
tion dated “arch 19, 1928, saves limitation 
the appellaat’s application of November 7, 
1930, was within time. It is however 
argued that the application of March 19, 
1928, was nct an application for execution 
or a step-inaid of exacution in accordance 
with law. The application was drawn up 
ona tabula> form following the require- 
ments laid down by O. XXI, r. 11, Civil 
Procedure Cade. In the last column in 
which the applicant is required to state 
the manner in which the aid of the court 
was soughtii was mentioned orginally 


that : - 

“Qertificate bs sent to the District Judge of Allaha- 
bad and: the certificate be handed over to the applis 
cant,” g g 
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On the same day, that is March 19, 1928, 
another application purporting to be 
for the amendment of the application 
already made was presented. It was prayed 
in this application that the word “certi- 
ficate” mentioned in Col. 11 be deleted and 
the word “precept” be substituted there- 
for. It was stated in the application for 
amendment that a certain sum of money 
belonging to the judgment-debtor was 
held by the Improvement Trust, Allahabad 
and that there was a likelihood of the 
judgment-debtor withdrawing the money 
before the decree-holder could have it seized 
for the satisfaction of his decree. Accord- 
ingly it was prayed that mention may be 
made in the original application that the 
money standing in the Improvement Trust, 
Allahabad, to the credit of the judgment- 
debtor be attached to the extent of 


the decretal amount. The original ap- 
plication was amended. The word “pre- 
cept” was added in English. The word 


“Improvement Trust, Allahabad” have also. 


been added in English. The rest of the 
contents of that column remained as before. 
They run as follows: ; 

“Certificate precept adalat jaji Allahabad men bheji 
jawe wa certificate dasti ata farmai jawe.” 

These words are written in Urdu intwo 
lines between which the words ‘“Improve- 
ment Trust, Allahabad” ere written in 
English. Reading the amended application 
with the applivation for amendment the 


only rational interpretation which we can ` 


place upon it is that the decree-holder 
prayed that a piecept be issued to the 
District Judge of Allahabad for attachment 
of money standing to the credit of the judg- 
ment-debtor in the Improvement Trust, 
Allahabad. Sucha prayer is perfectly in 
consonance with’ the provisions of law. 
Under s. 46, Civil Procedure Code, it isopen 
to the court passing a decreeto send a pre- 
cept to another court which is competent to 
execute such a decree to attach any prop- 
erty belonging to tbe judgment-debtor and 
specified in the precept. The learned Sub- 
ordinate Judge, if he had acted strictly in 
accordance with law, should have drawn 
up a precept calling upon the District 
Judge of Allahabad who was undoubtedly 
competent to execute the decree in ques- 
tion to attach the money standing to the 
credit of the judgment-debtor inthe office 
of the Improvement Trust, Allahabad. In- 
stead of taking such action which would 
have been in order, the learned Subordinate 


Judge passed an order which ean be con-- 


strued as one under O, XXI, r. 131, which 
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relates to garnishee orders or as an order 
of attachment. Obviously, the learned 
Subordinate Judge was under a misappre- 
hension as regard his powers under s. 46, 
Civil Procedure Code. Wherea precept is 
applied for under that section- all that 
the court passing the decree can do is to 
issue aprecept to another court specifying 
the property which the latter is required 
to attach. It is not open to the court issu- 
ing the precept to attach such property it- 
self. The court to which it is issued mist 
attach the property and wait for an applica-. 
tion for execution being made by the 
attaching creditor. Such attachment as 
the section makes it perfectly clear, sub- 
sists for two months and no longer, unless 
it is extended by another order of the 
court issuing the precept. The attaching 
court is the court to which the precept 
is issued and not the court which issues 
the precept. But we are not concerned 
with the regularity or otherwise of the 
order passed by the learned Subordinate 
Judge. What we are called upon to decide 
is whether the appellant's application of 
March 19, 1928, was in accordance with . 
law. If as we have already stated, the 
application read with the subsequent ap- 
plication for amendment amounts to a 
prayer that a precept be issued to the 
District Judge of Allahabad to attach the 
money held by the Improvement Trust, 
Allahabad, to the credit of the judgment- 
debtor, there can be no doubt that the ap- 
plication was in accordance with law. The 
only criticism that can be levelled against 
the application is that the last column is 
very clumsily worded. The intention of the 
appellant however in making the prayer 
to which reference has already been made 
is perfectly ` clear. Accordingly we hold 
that the application of March 19, 1928 was 
at least an application for a step-in-aid 
of execution being taken. It therefore saves 
limitation. The application of November 
7, 1930, was, in that view, in time. f 
This appeal is accordingly allowed with 
cos‘s. The case is sent back to the lower 
Court for proceeding with execution as 
prayed by the appellant. , 


N. Appeal allowed, 


1933 


= OUDH CHIEF COURT 
Civil Revision Application No. 96 of 1932 
September 12, 1933 
SMITH; J. 
KRISHNA DATT-—PLAINPIFE— 
APPLICANT 
VETSUS 
RAM SARAN -DEFENDANT — 
OPPOSITE Party. 

Provincial Small Cause Courts Act (IX of 1887), ss. 
24, 25 —Civil Procedure Code (Act V of 1908), s. 85 A 
—Order for compensation in Small Cause Suit— 
Revision, competency of. - 

The exercise of the right of interference under 
8. 25, Provincial Small Cause Courts Act, does not 
depend on the question whether an appeal lies or not. 
Consequently, a person is not shut out from ques- 


tioning under s.25, Provincial Small Cause Courts- 


Act, an order made against him under s, 35 A; Civil 
Procedure Code,in a Small Cause suit. Banwari 
Lal v. Shalimar Paints Colour and Varnish Co. Lid. 
(1), followed. 


Messrs. Hari Har Nath Kitchlu and S. N. 
Roy, for the Applicant. 

Mr. Zafar Husain, for the Oppoiste 
Party. 


Judgment.—This is an application 
under s. 25, Provincial Small Cause Courts 
Act, The applicant is the plaintiff in the 
suit. He brought a suit onthe basis of a 
promissory note against the defendant, 
who is his brother. The learned lower 
Court came to the conclusion that the pro- 
missory note in question was a forgery, and 
he accordingly dismissed the suit. He 
orderded the plaintiff to pay the defend- 
ant’s costs, and also awarded the defend- 
ant Rs. 100 as special costs under the pro- 
visions of s.35-A, Civil Procedure Code. 
He furthermore, by a separate order, called 
upon the plaintiff and one of his wit- 
nesses to show cause why a complaint 
should not be made against them for 
having committed forgery in respe2t of the 
promissory note, 

The decision of the learned lower Court 
as tothe promissory note being a forgery 
is not attacked. What is attacked is 
the order for the payment of compen- 
satory costs under s. 35-A, Civil Procedure 
Code, and the order that the plaintiff and 
the witness in question should be called 
upon to show cause why a criminal com- 
plaint should not be made against them. 
The learned Counsel for the opposite 
party points out that as far as the order 
under s. 35-A, Civil Procedure Code, is 
concerned, an appeal lay to the District 
Judge under the provisions of s. 24, Pro- 
vincial Small Cause Courts Act. 

That is so, but according toa decision 
of the Allahabad- High ‘Court reported in 
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Banwari Lal v. Shalimar Paints Corour 
and Varnish Co. Ltd., (1), the exercis3 of 
the right of intereference under s, 25, 
Provincial Small Cacse Courts Act, does 
not depend on the question whether an 
appeal lies or not—there also an order 
under s. 35-A, Civil Procedure Code, was 
under consideration. According to the 
above view, the applicant is not shut out, 
from questioning under s. 25, Provinzial 
Small Cause Courts Act, the order made 
against him under s. 30-A,. Civil Proce- 
dure Code. I have however considered 
the matter on the merits, and it cannot 
be said that the order made by the lcwer 
Court was in any way unreasonable in 
view of the conclusicns arrived at by it 
as to the facts of the case. 

As regards the proceedings that Lave 
been initiated calling upon the applicant 
and his wizness to show cause why they 
should no! be criminally prosecuted, 
I see no reason toirterfere at this stage, 
In any case I do not think that zhat 


preliminary order can be questioned 
under s. 25, Provincial Small Ceuse 
Courts Act. The result is that I see no 


reason for interference, and this appli- 


calion is accordingly dismissed with 
costs. a 
AWN. Application dismissed. 


(0) 9t Ind Cas 799; AI R 1926 All 554, 





PATNA HIGH COURT 
Death Reference No, 10 of 1933 
and 
Criminal Appeal No. 83.of 1933 
April £7, 1933 
DHAVLE AND EOWLAND, JJ. 
EMPEROR— REFEREE 
VETSUS . 
HARADHAN—Accossp. 

Evidence Acr (I of 1872) s. 154—Hostile witnas— 
When a witness cam be declared hostile—Evidence of 
hostile witness—Whether either party can rely upon 
u—Criminal trial— Evidence of motive equally con- 
sistent with innocence and cuilt of accused—Necessity 
of corroboration for convict-on. 

In order tə obtain lsave to cross-examin3 a 
witness under s 154, Evidence Act, all that is 
necessary is that the wiiness’s testimony should 
have been adverse to the party calling him ; and the 
value of the witness's testimony isto be judged in 
the light of the results of such cross-examination. 
Kalagurla Suryanarayana v. Yarlegadda Naidoo (2), 
relied on. 

Either side may rely upon the evidence ofa wit- 
ness who is cross-examined by the party calling kim; 
and the whole uf the evideace so far as it affects 
both parties favourably or unfavourably. must gc to 
the jury for what it is worth, Makbul Khar v. 
Emperor (10:, relied on, Surendra Krishna Mandal 
v. Ranee Dassi (6), Khijiruddin v. Emperor (7); 

d . 
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Emperor v. Satyendra Kumar Dutta (8) and. 
Panchanan Gogai v. Emperor (9), dissented-from, [p. 
1000, col 1] i i 

Tt is not correct to say that unless'a witness is 
“ hostile" to the party calling him, that party ought 
not to be allowed to cross-examine him: and if he 
is declared “ hostile" that amounts to a declaration 
that his evidence is worthless. [p. 997, col. 2] 

. When the evidence of motive is equally consistent 
with the innocence and guilt of the accused, he can 
‘be -convicted only if there is corroboratory evidence 
of guilt. [p. 1001, eol. 1.] o. 

Reference made by the Additional Ses- 
sions Judge, Santal Parganas, by his Letter 

No. 23, dated March 23, 1933. f 

Appeal against a decision of the Addi- 
tional Sessions Judge of the Santal Pargan- 
as. 


Mr. B. C. De, for the Reference. 

Mr. B. P. Sinha, for the Accused. 

Rowland, J. This case comes before us 
on ateference by the Additional Sessions 
Judge of the Santal Parganas who has 
convicted accused Haradhan ailas Haru 
Dome ofthe murder of Dukhu Dome and 
sentenced him to death. The prisoner 
has also presented an appeal from jail 
which has been heard along with the re- 
ference for the confirmation of the sen- 
tence. ; i i 
“The accused is a resident of Beludabar 
where thera are several families of Domes. 
Dukhu lived in an outlying hamlet named 
Hirandangal ‘of thesame village situated 
about halfa mileto the west. ‘This tolais 
inhabited mostly by the Santels, Dukhu’s 
being the only. residence of a Dome in 
that tola. 

It is alleged that on the evening of Nov- 
ember 9, 1932, at about 8 P. m. Dukhu, who 
had fever, was lying on a khatia in his hut 
which faces. north on to the village path 
running east io west. His wife Paban 
P. W. No. 2 was lying on another cot par- 
allel with Dukhu’s and north of it in the 
sameroom. Her two small children were 
on the cot with her. The. accused Haru 
entered the room carrying an axe with 
which he dealt one blow on the head of 
Dukhu causing his death. Haru then re- 
turned to Beludabar, encountering in the 
way Jamadar Dome, P. W. No. 11, young- 
er brother of Dukhu who lives in Beluda- 
bar, and wason his way to Hirandangal. 

The defence of accused is that he is 
innocent. His statement before the Com- 
mitting Magistrate to which he adhered 
at the trial. was that he is a peon of 
Sital Babu, and on theday in question 
spenthis time in his ordinary avocations. 
He gave particulars of his movements. He 
called evidence inthe Magistrate’s Court to 
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confirm his statement as to his move- 
ments. He examined no witness in the 
Court of Session possibly because the evi- 
dence .asto his movements during the day 
did not apparently cover the time of the 
‘actual occurrence so as to the disprove 
his commission of it. The further defence 
taken inthe ecross-examination of the wit- 
nesses was that he has been falsely impli- 
cated, because of enmity, by Jamadar Mir- 
dha, and that there has been for some 
time past an intrigue between Jamadar 
Mirdha and his elder brother Dukhu’s wife 
Paban, 

Post mortem examination of the 
body which was held at 2-45 p.m. on No- 
vember 10, 1932,showed that death had 
been caused by a single incised wound 
inflicted with a sharp thick weapon like 
an axe on the front part of the right ear 
lobe and the temporal region in front. 
The weapon penetrated to the brain and 
caused fractures of the skull in three 
directions from the seat of the injury. 
Such an injury would cause death either 
immediately or within a few minutes. 

The alarm raised just after the occur- 
rence brought to the place Puma,P. W. 
No. 4, wife of Churku, whose house is 
north of Dukhu’s and Naha, daughter-in- 
law of Daelloo, whose house is west of 
Dukhu’s. Jamadar also arrived. A num- 
ber of the male Sanial residents of Hir- 
andangal were outside the toa on the 
north on some open ground where they 
and Səhari Mirdha, father of Dukhu and 
Jamadar, were cutting up a dead cow. 
Jamadar came to them and informed them 
of the occurrence., They came to the house 
of Dukhu where Paban, it is said, re- 
peated to them her statement that Haru 
was her husband’s assailant. Jamadar 
then went to the Sardar Dhiba Marandi 
before whom he laid -the fifst information 
at 9 p.m. Ib may be mentioned that in 
the part of the Santal Parganas with 
which we are concerned, there are no re- 
gular Police stations. The area is divided 
into circles in each of which some leadiag 
tesident is appointed Sardar and is entrus- 
ted with the powers of a Sub-Inspector. 
The Sardar recorded the information and 
came at 10 Pr. m. to the house of Dukhu 
about two miles from his headquarters. 
He found Dukhu dead and held inquest. 
He then went to Beludabar where he found 
accused Haru Dome io his house. He found 
an axe there of which he took possession. 
There was blood on it. 

The direct evideace against accused is 
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that of Paban Domin that she saw the 
commission of the crime and of Jamadar 
Mirdha that he saw Haru coming away 
from the direction of the place of occur- 
rence; there is some corroborative evi- 
dence of witnesses who depose that the 
statements made by these persons im- 
mediately after the occurrence were in ac- 
cordance with what they testify, and there 
is also some evidence of motive, regar- 
ding which the witnesses are Paban the 
widow of deceased, Jamadar his brother 
and Sohari his father. It is alleged that 
when Dukhu, whose family lived at Be- 
ludabar, came to reside in Hirandangal, 
Haru Dome who is peon of Sital Babu 
the landlord, demanded to be paid Rs.5 
and threatened that otherwise he would 
not allow Dukhu to live there. 

The accused has adduced no defence 
evidence but has relied on admissions of 
the prosecution witnésses as lending colour 
to his suggestion that there was an in- 
trigue between Jamadar and Paban, that 
Jamadar was on bad terms with Dukhu, 
and that the whole family of Sohari and 
his sons are inimically disposed towards 
accused Haru. The learned Additional 
Sessions Judge has been impressed by 
the corroboration given to the evidence of 
Paban and Jamadar by the testimony of 
witnesses who deposed that the eye-witnes- 
sas made statements at the outset agree- 
ing with what they have deposed in court. 
_ It is contended that undue importance 
has been attached to this corroboration. 
Certainly corroboration of the kind is by 
no means conclusive. Cases do occur in 
which witnesses tell a lie at the outset 
and stick to it throughout repeating it over 
and over again and it is as well not to 
lose sight of the fact that any number 
of repitilions will not make a false story true, 
Consistency is not the only test of truth 
and the essential question whether the 
fact deposed to is true or false has to be 
determined not merely by the test of 
consistency but by whatever other tests 
may be available in the circumstances of 
the particular case. Such tests are the 
probability of the story and how far it 
fits in with the facts established and 
admitted, whether the witnesses are in- 
terested or disinterested, and whether 
there is corroboration from external cir- 
cumstances and so on, 

Tt is contended in the first instance that 
identification of the assailant by Paban 
was not possible. Night had fallen and 
the only light in the room was a borsee. 
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That there was a oorsee I have no coubt. 
Sardar Dhiba Marandi found the borsee 
and a little fire in it and it was not in 
flames, The borsee is a sort of fot in 
which burning emters are kept for warmth 
and to same extens for light also, The 
pot is placed on the floor. Paban says 
that fire was burning in the borsee and 
there were flames. Dhiba found no flames 
when he saw the borsee; and Paban says 
that she put fire in the borsee after 
candle light time. The attack is seid to 
have been made half a pahar after 
sunset, and it is unlikely that the dorsee 
was giving a strong light. Paban is of 
cours3 interested in making out the light 
to be quite good. It may perhaps be said 
that it is quite lixely that the light was 


insufficient for recognition but also quite ' 


possible that there might have been a 
sufficient light for recognition of a person 
whom there was sufficient time to observe 
closely. Paban is cross-examined -as to 
what opportunity she had for observation, 
and in dealing with this it is necessary 
to state the position of her khatia and that 
of her husband. Dukhu lay on a cot east 
to west. His head was turned to the left 
and the blow fell, therefore, on its right 
side. Paban was on a similar cot paral- 
lel with his and north of it. Her head 
was towards the esst, her feet towards the 
west; her face was turned to- 
wards her younger child who was on her 
right side that is to say her face 
was towards the door. She did not see 
the accused coming in, and the inference 
is that her eyes were closed. She says 
shé was not sleeping, but she canno; have 
been very wide awake. Her face was 
turned eway from her husband and 
towards the door yet she says that 
the accused who had come in with- 
out attracting her notice was seen by 
her striking the blew. Now it is impossi- 
ble that she coulc have seen the blow 
struck on her husband so long as she was 
lying witn her face turned away fron him 
and towards the door. If she had said that 
she saw accused coming in and going 
towards her husband there would be some 
explanation of her turning herhead. But 
her evidence is otherwise and does not 
disclose that she turned her head orthat 
there was anything before the blow to draw 
her attention and cause her to turn her head. 
On the face of her deposition it is practically 
impossible that she could have seen 
the blow struck. The first information 
not disclose that Paban claimed 
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at that time to be an eye wi ness. 
Jamadar’s statement runs as follows: 

“When I was going from Mauza Beludabar =o para 
Harandangal, Haru Mirdba was running awzy frum 
Harandangal para, I enquired of him why 1e was 
‘running away. He replied that he had. gone to the 
jungle, that he would have to cook his food 
at home and that pulse was on the fire. Then I came 
to Harandangal, my sister-in-law (elder brother's 
wife) fell at my feet. I found my brother Dukhu. 
Mirdha killed with an axe. Seeing this I cal=d out 


raised analarm ‘Haru Mirdha has killed my son 
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murderer. This raises the question of 
motive with which I shall deal later. 

I have first to consider what according to 
Jamadar passed between him and Haru on 
she occasion of this alleged meeting. Ihave 
atated his first informationjin full. Jamadar 
asked Haru why he was running away and 
ae said that he had gone to the jungle, 
zhat he would have to cook his food at home, 


information does not disclose that up to 


my father Sohari Mirdha. My father cameand oat that pulse was on the fire. The first 


Dukhu Mirdha and run away’, Hearing the alarm 
the people ofthe village Dallu, Harandi and Mirza 
Deera came up. Then I went to the Sarder and 
lodged information—Haru Mirdha of the village 
killed my brother Dukhu Mirdha with an axe This 
is my statement.” 

Paban has said in her evidence tht she 
stood up,that she tried to catch Haru Dome, 
that he threatened to strike her anc then 
ran away. This story of a conversation 
between the witness and Haru dos not 
appear to have been reported br her 
to any one at the time and does not read 
convincingly. It may be an improvement 
introduced by her tolend more probebility 
to her evidence that she had sufftcient 
opportunity to observe and identify her 
husband's assailant. 


_ The first .information reads as taough 
Haru had been implicated on the suspicion 
arising against him from Jamadar having 
met him on the way between Harandangal 
and Beludabar. Is that meeting true? The 
first information does not account wly for 
Jamadar was coming from Beludatar to 
Harandangal. In the Magistrate’s Court 
Jamadar said that he was going to Dikhu's 
house. At the trial he said that he was 
going from his house Hirandangal to sıpply 
oil and tobacco to his father. It is not 
clear what occasion there was for him todo 
this as his father is a resident rob of 
Hirandangal but of Beludabar. Faban, 
it is true, has said that Sohari liv=s in 
Hirandangal inthe same house in which she 
lives but the family home isin Beludabar 
and Sohari gives that place in his evHlence 
as his present residence. And Puma says 
that since Dukhu began to live in Haraadan- 
gal she used tosee his father coming there 
off and on. The oil and tobacco story _s not 
a satisfactory explanation of Jamz=dar'’s 
visit to Harandangal. It is contendec that 
the explanation given to the Magistrate 
that he was going to visit his brother 
Dukhu is also unsatisfactory becaus the 
brothers were on bad terms. It is suggested 
in argument that Jamadar might have 
come to Hirandangal for a more sinister 
purpose thathemight even himself be the 


chat time any alarm had been raised, or 
hat Jamadar had any apprehension that 
something serious had happened until he 
zeached Harandangal. But inthe Magist- 
zate’s Court he says that he heard a hulla 
at Harandangal and asked Haru what 
zhe noise was about and Haru gave no 
reply. This statement he repeats in tha 
Sessions Court. In the cross-examination. 
ne further embeliishes his story by saying 
zhat he ran towards Beludabar to catch 
Haru Dome as he heard hulla being raised 
in which Haru’s name was called out. I 
do not find the evidence of Jamadar as to 
Ais meeting with Haru to be very satisfac- 
cory. The discrepancies or additions in 
matters of detail may not however be 
significant inthe absence of some disclosed 
or probable motive for deposing falsely. 

Ihave now to deal with the question 
of motive. First, I shall take up the question 
of the adequacy ofthe motive which is said 
zo have impelled Haru to commit the crime, 
The witnesses, as I have said, are only ` 
Sohaii, Jamadar and Paban. None of, the 
disinterested witnesses, that is witnesses 
other than the members of the family, have: 
spoken to the existence of any dispute bet- 
ween Haru and Dukhu. Allthat Jamadar 
says is “Haru Dome was not on good terms 
with my brother.” Paban says that Haru 
had demanded Rs. 5 and said he would not 
allow Dukhu to make a new house in 
Harandangal unless he was paid; that no 
Dayment was made as Dukhu had no 
money and so Haru Dome “began quarrel- 
cng with us.” Sohari gives similar evidence 
and adds that there was a marpit, but he 
admits that it wasnot in his presence and 
did not lead to any criminal case, nor was 
any information given to the Sardar about 
zt. It may be mentioned here that during 
zhe investigation by the Sardar, Sohari did 
not say anything about hostility between 
Haru and Dukhu. The motive seems doubt- 
“ul and even if truea very slight one for 
such a heinous crime. 

On the other hand Jamadar has admitted 
that his uncle Gobardhan’ prosecuted: 
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Haru's brother Jiban seven years ago 
on a charge of inflicting grievous 
hurt and Jiban was acquitted. It may 
be inferred that relations between Haru's 
household and the whole family of Sohari 
and his brother and sons were unfriendly. 
This hardly seems to account for Haru 
having singled out Dukhu asa victim. On 
the other hand it might equally probably 
serve asa motive for the members of the 
family of Soharito implicate Haru ; and 
Jamadar has said that his uncles, Gobar- 
dhan and Labda were called in from 
Beludabar before he started off to lay his 
information. 

Next we have to consider the more 
difficult question of the relations between 
Jamadar and Dukhu and his wife. The 
defence version is in evidence in the cross- 
examination of Panu Mirdha, chaukider of 
Beludabar. This witness says that Sohari 
and Jamadar live in Beludabar and Dukhu 
had built a separate house in Hirendavéal 
having left his father’s house because of 
disputes:between him and Jamadar; that 
Dukha took his wife to Rani Bahai (her 
father’s Village) for about two years in cor- 
tequencs of the disputes; later he built a 
separa e house in Harandangal. He says ih ıt 
there wasin'rigue between Paban Domin 
and Jamadar Mirdha and he also skys that 
Jamadar does not bring his own wife to his 
house. This witness had been called as a 
formal “Witness to prove the conveyance of 
the body to the morgue and identify the 
deceased's clothing. In consequence of what 
he has:givenout in  cross-examination the 
Public Prosecutor presented a petition 
declaring him hostile and asking permission 
to cross-examine him. Permissicn was grant- 
ed. The witness admits in cross-examination 
that his father Jiban and the accused Haru 
Dome are full brothers and Jiban like Haru 
is in the sarvice of Sital Babu. The learn- 
ed Additional Sessions Judge has observed 
that regard being had to the close rela- 
tionship between Panu Mirdha and the 
accused, it seems extremely unsafe to attach 
any weight to his’ words and has treated 
his evidence as worthless. He says there 
is no other evidence to prove the immoral 
intrigue. In appeal it is contended firstly 
that the Judge should not have declared 
Panu Mirdha hostile and given the pro- 
secution permission to cross-examine him 
simply because he made certain statements 
in favour of the accused, secondly thai the 
mere fact of being cross-examined by ihe 
prosecution? should not have been treated as 
making a witness hostile or unreliable 
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and thirdly that-even if the Judze was 
right in permitting the prosecutor zo treat 
a witness as hostile and cross-examine him” 
his evidence ought to have been considered 
onthe merits and accepted as truthful 
evidence. ‘ 

In support of the first contention the 
learned Advocate for the appellant has 
referred us to Parmeshwar Dayıl v. 
Emperor (1). In this case, the two witnesses 
who were declared hostile in thei? cross- 
examination had made statements favoura- 
ble to the accused. It was contended that 
there wæ no justification fir declaring 
these witnesses hostile. The trial court had 
said that these witnesses do not support the 
prosecution story but they are admittedly 
neighbours of the accused and they have 
been wan over by them. Witness No. 19 
isa tout and witness No. 22isa man of straw 
and quite unreliable. l 

It was said in 
Ross, J: 

“Unless there is scmcthing in their depositicns 
which corfiicted with earlier. statemerts made by 
them, whith would afford good ground for think- 
ing that they had been gained over by the defence, 
the prosecution is not entitled to declare them 
hostile. Now Abdul Wahid was only examined to 
prove that ne had let his house to Singheewar and 
he did maske that statement. He was then cress- 
examined for the defence: and, apparently because 
of statements made in that ‘cross-examination, he 
was allowed to be cross-examined by the prosecution, 
Madan Bazhi was not examined-ir-chief Sut only 
tendered for cross-examination ; and it was after his 
cross-examination by the defence, that he was 
allowed to be crossexamind by the prote- 
cution This procedure was, in my opinion, 
erroneous, 

These observations “Seem to imply tha! 
unless a witness is “hostile” to the party 
calling him, that party ought not to be 
allowed io cross-examine him; and if he is 
declared “hostile” that amounts toa declara- 
tion that his evidence is worthless. I am 
unable to reconcile these propositions with 
a pronouncement of the Judicial Committee 
of the Privy Council to which I shall refer 
later, and with great respect, I do not 
propose to accept them. They appear to 
be based on a confusion due to the fazt that 
the word “hostile” (a word not used inthe 
Indian Evidence Act) is used with a 
double meaning ; and failure to realise this 
has led and still leads to difficulties in the 
mofussil Couris. 

There is a sense in which every witness 
may be regarded as hostile to the party 
against whom he’ deposes, whose interests 
his testimony may damage, and friendly 

(1) 94 Iri Oas.705; 7 PL 1567; A IR 1:26 Pat 
316; 27 Cr. L J 657; (1926) Pat 139, . 
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tothe party who calls him and whose case 
his testimony is expected to support. Hach 
party is in every case, civil or criminal, 
permitted to treat his opponent’s witresses 
as “hostile” to this extent and is given 
the right to cross-examine them bash to 
elicit admissions favourable to himsel? and 
to test their veracity. They are from the 
start treated as adverse to him, hostile to 
him, orto borrow an expression whica has 
been used by Ross, J., “unfriendly”. if he 
obtains from them admissions favourable 
to his case, he is ordinarily entitled to 
treat these admissions as confession: won 
from an adversary, toacertain extert he 
may claim to treat them asadmissims of 
his opponent. 

Let us now examine the position when 
the opponent taken by surprise by such 
admissions of his own witness, asks per- 
- mission to cross-examine him. If he says 
to the court: 

“This is not my case: I do not admit those 
facts ; the witness in so far as he deposes to 
these facts is not | my witness by whose ad- 
missions 1 am bound: rather ke is a witness frendly 
to my adversary. Give me permission to trest him 
as l havearightto treat my adversary’s witzetses, 
to cross-examine him, to test his veracity, tə dis- 
prove the statements he has made against me,” 
can a court properly refuse such per- 
mission and if leave is granted, what 
follows? In Kalaguria Suryanarayara v. 
Yarlagadda Naidoo (2) the trial Couzi in 
such circumstances’ had refused lea~e to 
cross-examine.’ Their Lordships expressed : 

“Much regret that this course was adopted. Com- 
mon fairness required that opportunity © test 
such statements by cross examination _ chorld be 
given, if the evidence was to be relied on; ard that 
not having been done; the evidence is of no vame." 


These words of the Judicial Committee 
deserve careful perusal; they fully support 
two inferences; first that to obtain leave to 
cross-examine all that is necessary is that 
the witness's testimony should have 
been adverse to the party calling hing and 
second that the value of the witness's tes- 
timony is to be judged in light of the results 
of such cross-examination. : 

But in mofussil Courts the position zaken 
by the Public Prosecutor towards sach a 
witness is too often this: 

“I declare this witness hostile, meaning mt only 
that his testimony is adverse to me but that hehas 
been gained over and suborned by my opponent, 
and his testimony is worthless.” 

Tt has been widely believed that tnless 
the court accedes to all these conteations 
leave to cross-examine should be recused: 
thatif the court gives leave to cross-examine 
it has acceded to all these contention:.; and 


(2)6O WN 518, i 
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that to give leave to cross-examine is 
tantamount to a declaration by the court 
itsel? that the witness is worthless and un- 
reliable, so that his evidence is not to be 
considered. That this is a complete reversal- 
of the true principle, is clear from what 
the Privy Council has said. Apart from 
authority,.it seems fundamentally unreason- 
able that the good or bad faith of a witness 
instead of being judged by the test of 
crose-examination should be held to be pre- 
Judged by the mere fact that cross-cxamina- 
tionis permitted. 

If the giving of Jeave to cross-examine 
did indeed involves ipso facto the rejection 
of the testimony of a witness, there would 
be reason for hesitating to give leave; but 
if the word “hostile” is taken as bearing no 
more sinister meaning than that in which 
I have at first used it, the giving of leave 
to cross-examine need not carry any such 
result. It needonly imply that admissions 
of the witness are no longer to be treated 
as admissions of the paity calling him. 
They are still evidence but are comparable 
to the evidence of a witness called- by the 
oppanent: or of a witness examined by the 
cours under s. 510 of ths Criminal Proce- 
dure Code, whose testimony is evidence 
but whose statements do not bind either 
parties as admissions. 

Now, why should the word “hostile” bear. 
the peculiar significance attributed to it? 
The word isan adjective derived ftom the 
Latin hostia which means an enemy, Hostia 
isnot and never was the Latin for a liar. 
It has however been said in certain decisions 
that a hostile witness is one who’ 

“ig not desirous of telling the truth.” : 

To attribute this meaning to the word, in 
my view, does violence to the language. 
The learned Chief Justice of Bengal has 
gone sofuras to say in Profulla Kumar 
Sarkar v. Emperor (3), ` 

“this is not a very good definition of a hostile 
witness.” 

Atter that denunciation I would like to 
hope that this definition isdead, and buried 
and will be forgotten. If I could be sure 
of this I would say, let it rest there. But so 
much confusion has been caused by if and 
in the use of the word ‘hostile’ by lawyers 
it has become so habitual to attribute to it 
this extraneous meaning which has attach- 
ed itself, like a poisonous creeper toa tree 
to a simple and straightforward word that 
mofussil Courts will be well advised to 
avoid the use of it. Ifa prosecutor asks to 

(3) 131 Ind Cas. 575; 58 O 1404; 32 Çr. L J 7€8; A 
I R 1931 Cal. 401; Ind. Rul. (1931) Cal. 463; 530 L 
J 427 350 WN 781; (1931) Or, Cas, 497 (F B). 


1983 °° 


declare a witness ‘hostile and cross-examine 
him the court should limit its-order to 
“cruss-examination permitted” or may with 
advantage add ` ; ec 
“without prejudice to the- right of -both parties to 
ask the court to rely on the witnesss evidence”. 

The order of the Additional Sessions 
Judge inthe present case runs thus: ; 

“After his cross-examination Assistant Public 
Prosecutor files a petition that this witnees should 
be declared hostile and he may be permitted to cross- 
examine. His prayer is allowed”.. - < 

Courts should avoid passing such an order 
which may appear to carry the implication 
that the witness is already discredited. IE 
this precaution is observed we may escape 
the confusion that has been caused ‘by 
attaching-to the word “hostile” a meaning 
foreign and alien to its linguistic signifi- 
ance. R : 

I will refer next to a Paina case in which 
an attempt was made to escape from this 
confusion, though the matter is not treated 
fully. In Fouedar Rai v Emperor (4), è 
case of alleged riot in which pcssession of 
certain led was a mateiial’ point for derer- 
mination, two of the ccmplainant’s wilnesses 
hed madè direct admissions favourable to 
the defence. Roe, J., observed:—.* ~' i 

“Itis contended on behalf of the Crown that those 
‘two witnesses were hostile . witnesses. There is 
much misconception in the mind of Public Proze- 
cutors in the courts below as to what constitutes a 
hostile witheée. A witness is not necessarily hostile 
bocause in-an absent-minded moment he lets out the 
truth. It - must be- shown . before a witness 
can. be declared hostile that there is ' good 
gronnd for believing that t.e statement he has made 
in favour of the defence is due tocpmity to -the 
presdcution. lt may ‘le an unfriendly act to let. out 
the *truth,. but it is not necessarily a hostile act. 
In this, case there is nothing to show any hestiliiy 
in the witnesses who hive madé these damaging" ad- 
mıssıon. . j à .- = A 

It isnot clear whether inthis last case 
the Public Presecutor had been- permitted 
by the trial Court to cross-examine or 
not. Roe, J., did not: say that it- wculd have 
been improper ‘to allow such cross-exami- 
nation. If such  cross-examination was 
allowed this decision of Roe, J., is direct 
authority for holding that whatever sub- 
mission the Public Prosecutor might have 
made the evidence of the witness was still 
evidence. The contrary proposition has 
never, I think, been laid down in any report- 
ed decision of the Patna High Court and 
on the first occasion on which the question 
came directly for decision in Sohrai Sao v. 
Emperor (5), it was definitely negatived- 

(4) 44 Ind. as. 38;3P LJ419;4 P LW 111; 16 
Or. LJ 241; (1918) Pat. 254. v 

(5) 124 Ind. Cas. 8286; 11 P LT 148; Ind. Rul. 
(1930) Pat, 449; A IR 1980 Pat. 283; 9 Pat, 738, ` 
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The learned Chief Justicé said: i 
- “A party is allowed to cross-examine his pwn 
witness because that witness displays hostility 
and not necessarily because “he displays untrath- 
fulness.” 


Here the distinction between an enemy 
and a liar which has been so often lost 
sight of is clearly brought .out. The con- 
trary. view embodying the proposition 
that a witness who is hostile is untruthful, 
was adopted in a series of cases decided 
by the Calcutta High’ Court. For instance 
Surendra Krishna Mandaly. Ranee Dassi 
(6); Khijiruddin v. Ern peror (7); Empero” v. 
Satyendra Kumar Dutta (8) and Fan- 
chanan Gogai v. Emperor (9). In these 
decisions it was laid down that the perty 
who calls the witness if he declares him 
hostile and cross-examines him, camnot 
afterwards rely on a portion of his evidence 
which supports the party's case; and 
the doctrine was pushed:to the length of 
holding that when -a witness is cross- 
examined by the party calling him his evi- 
dence cannot be believed in part end 
disbelieved in part, but must be excluded 
from. consideration altogether. In a 
criminal case neither the prosecutor nor 
the accused can use -the evidence of such a 
witness. i 

This was the slate of authority whea a 
Division Bench of the Calcutta High Court 
referred the question of the treatment 
of such witnesses to a Full Berich. The 
decision of the Full Bench in Profulla 
Sarkar v. Emperor (3) deserves the careful 
study .of all courts. A Sessions Judge in 
charging a jury said of a witness; 

“This witness has been declared hostile and 


cross-examined” by tho prosecution, his evidence 
has, therefore, to be excluded from our consideration.” 
The doctrine that permission given to he 
prosecution to cross-examine a prosecution 
witness prevents even the defence from 
relying on his evidence at all, would 
appear to have been accepted by that Ees- 
sions , Judge in reliance on some observa- 
tions in Emperor v. Satyendra Kumar Dutt 
(8) and in Khijiruddinv. Emperor (7), rot- 
withstanding that in Makbul Khan v. Em- 
peror (10) it has been pointed out that 
(6) 59 Ind. Cas. 814; 47 O 1043; A I R 1921 Cal, 
677; 24-0 WN 860; 330L J 3}. 
(7) 92 Ind. Cas 442; AI R 1926 Cal. 139; 27 Oz. L 
J 266; 53 0372742 CLJ 504, | 
(8) 71 Ind. Cas, 657; 37 O L J 173; A I R 1923 Cal, 
463; 24 Cr. L J 193. een 


~ (8) 127 Ind. Cas. 270; 57 O 1266; A IR i930 Zal. 


276; (i920; Or. Oas. 356; 31 Or. L J 1207; 51 OL J 
203; 340 W N 526: Ind. Rul, (1930)- Cal. 846; (1930 
Or. Cas .358. 7 

(10) 114 Ind, Cas. 793; 56 O 145; 32 CWN 872; A 
I K 1928 Oal, 690; 30 Or, L J 350; Tnd.. Rul. (1829) 
Cal. 281, e . 
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in such a case the defence musi still be 
entitled to rely on so much of the evi- 
dence of the witness as supported. the de- 
fence case. The learned Chief Just-ce points 
out that 
tigo wide a proposition can hardly be correct so that 
the court and the prosecutor between them can 
destroy in advance testimony which may >e vital to 
the defence.” (p. 142)* | 

The learned Chief Justice said: 

“J believe there is no English case hich has 
ever held or suggested that permission given by the 
Judge to the party calling a witness to ‘‘cross- 
examine” him amounts to a declaratia binding 
upon the court or the jury that the eviderce which 
hehas given oris about to giveis unworchy of any 
credit. Such a doctrine is wholly contrary to 
fundamental principle .............The utility of cross- 
examination was supposed to be that itwa a means 
whereby the court could more readily get the truth 
out of the witness. In the case of witnesses like 
attesting witnesses toa will or witnesse: whose in- 
terest was obviously contrary to that of the party who 
called them, Jiberiy to cross-examine Fas some- 
what freely given without any intenti-n of de- 
claring in advance against the reputation of the 
witness.” | y , 

The evidence of such a witnes it was 
said j i 
“willbe more fully given and his credit nore ade- 
quately tested by questions put in a mcrce pointed 
and seirching way n : b 

The conclusion was that either Sde may 
rely upon the evidence of a witness who 
is- cross-examined by the party calling 
him; and that the whole of the =vidence 
so far as it affects both parties fevourably 
or unfavourably must go to the jury for 
what itis worth. Buckland, J.,in separate 
judgment arrived at the same conclusion 
on an examination of the relevant sections 
of the Evidence Act andthe Code of Cri- 
minal Procedure. The law is zhus de- 
finitely settled in this sense for the 
terrisories under the jurisdiction of the 
High Court of Culcutta, in agreement with 
the Patna view. 

Now, turning tothe evidence of Panu 
Mirdha, he-is a near relative and a close 
neighbour of the accused. He is expected 
to be favourably disposed to the defence. 
Cross-examination to elicit these facts is 


manifestly legitimate and proper. The 
Public Prosecutor has taken s-:atements 
from other witnesses contradicting what 


Panu says regarding intrigue between 
Paban and Jamadar. What we lve to do 
is on an examination of all the evicence not 
excluding that of Panu to decide wether the 
fact deposed to by him is true or pro- 
bable. 

The family home of Sohari and his 
brothers Gobardhan and Labda was in 
Beludabar. Sohari had four sors Madhu, 

¥Page of 58 O—|Ed]) . 
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Kalicharan, Dukhu and Jamadar. Of these 
Madhu is dead. He died 5 or 6 years 
ago. The rest of the family continued to 
to live at the family house; but we have 
it from Sohari that Dukhu left the family 
home and went to Rani Bahal where 
his wife's father resides and remained there 
for one year. <Afser that he returned to 
Beludabar but not for long. A new house 
was erected for him in Harandangal (16 
cost Sahari Rs. 20) Paban has also ad- 
mitted that before the Harandangal house 
was built her husband and she herself 
lived for about a year in her father's 
house in Rani Bahal. Now what is the 
reason of this disruption of the family? 
P. W. No. 3 Panu hes said that it wes be- 
cause of intrigue between Jamadar and 
Dukhu’s wife Paban. Sohari’s cross-ex- 
amination discloses that the reason of 
Dukhu's going to his father-in-law's house 
was that he hada quarrel ab Beludabar, 
that the reason for his return was that 
he lost some of his children at Kani 
Bahal and that afer his return Sohari 
himsalf asked Dukhu to live separately. 
Now what was this quarrel about? Panu 
attributes it to the misconduct of Dukhu’s 
wife with Jamadar. The members of the 
family deny that. They are bound to 
deny it, but Sohari says that the quarrel 
was between Dukhu’s wife and her mother- 
in-law. The defence have established this 
much that the centre of the quarrel was 
Dukhu’s: wife. 

It was put in cross-examination to Paban 
that her husband constructed a new. house in 
Hirandangal to keep her separate from 
Jamadar Mirdha. She denied it; but her 
neighbour Puma, P. W. No. 4, says that she 
never saw. Jamadar coming to Dukhu's 
house in Harandangal on any previous oc- 
casion but used to see his father coming 
off and on. She saw Jamadar come there 
for the first time during the night of oc- 
currence and P. W. No.5, Naha says that 
Jamadar had never come to Dukhu’s house 
on any previous occasion but came on one 
or two days during Dukhu’s illness. Prima 
facie it is strange that a brother should 
not visit his brother living within a 
mile for months together. Sohari the father 
used to come off and on as Puma states. 
Then why not Jamadar? The defence 
suggestion gets colourable support from the 
fact that the result of Dukhu’smoving was 
in fact to keep his wife and Jamadar 
completely apart for many months. The 
accused in his statement has said: 

“Whilethe deceased was ill, his wife went to 
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her father's house at Rani “Bahal and ‘the day'be- 


fore. the occurrence Jamadar had brought her hame, 
The ‘next night Dukhu was murdered *' 

There is no evidence that Jamadar 
brought Paban home. We have it again 
from Puma that Dukhu's wife had gme 
to Rani Bahal to her father’s house re- 
maining there for 10 or 12 days and 
. that she returned a few days before the 
occurrence, On her return -as we have 
seen, her meetings with Jamadar were re- 
newed and the murder follows. 

The learned Judge observes that Jama- 
darand Paban 

“have categorically denied illicit ‘connection and 
it seems unlikely too that Jamadar Mirdha having 
a young wife would prosecute love intrigue with 
Paban Domin who hasno special fascination " 

To say that Paban has no special fasci- 
nation is begging the question. One man 
will fall inlove with a women who may 
have no attraction for another; 
cannot be said a priori that Paban a 
young woman of 22 years can have had 
no special fascination for Jamadar, a 
man of 23. As to Jamadar having a young 
wife Panu says that he did not bring her 
to his house and she was not living with 
him. Paban Domin herself says that so 
‘far as. she remembers Jamadar’s second 
wife was living with him about the time 
of her husband's death, but she is not 
quite certain about it. It isadmitted that 
Jamadar had a previcus marriage but the 
first wife did not live with him. He has 
given her up and she has married again. 

Tunring back again to the evidence of 
Panu- Mirdha there is. no evidence except 
that of members of the family of the de- 
ceased, partisan witnesses to disprove any of 
the statements that hehad made and much 
of what he says is confirmed by the cir- 
cumstantial evidence. The mere fact that 
he is himself a partisan and interested 
in the accused, as to which he has been 
quite candid, is not sufficient:alone tc 
discredit his testimony. Ifind no reason 
to dismiss the evidence of Panu as dis- 
honest and the result of examination on 
the, question of motive is that it is” at 
least as probable that Jamadar had a 
motive for getting Dukhu out ofhis way 
as that Haru committed -the crime » for the 
trivial reason alleged. 

‘When the evidence of motive is equally 
consistent with the innocence’and guilt 
of the -accused we have to see- next what 
external. corroboration there is connecting 
Haru with the crime.. There is absolutely 


none. ; 
not hloodstained.. Dhiba Marandi. found 
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Haru’s axe was not hidden and was- 
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him peacefully sléeping in his house. His 
conduct just after. the occurrence was the 
normal ‘behaviour of an innocent mau..He 
forthwith denied committing any offence 
and denied having met ‘Jamadar Mirdha; 

In this state of the evidence three as- 
sessors thought accused not guilty and 
one assessor thought him guilty: The léarn: 
ed Judgein agreement with oné assessor 
convicted him, “but I am quite unable to 
agree with this finding. In my opinion 
nothing is proved against Haru Dome and 
he is entitled to an, acquittal. 

I would discharge the .reference, accept 
the appeal and acquis the accused. 


Dhavie, J.—I agree. 
N. Reference discharged. 
Appeal allowed. 
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l OUDH CHIEF COURT 
Miscellaneous Second Civil Appeal No. 37 
: ` of 1933 

August 7, 1933 g 
BaZa AND ALLSOP, JJ. > 
Musammat DHANPAT DEI—PLAINTITE 
—APPELLANT —~ : 
5 versus 
RAM RACHHPAL SINGH— 
PLAINTE? AND OTHERS —DEFENDANTS — 
RsEPon DENTS. 

Civil Procedure Code Act(V of 1908)78s 115. 151, 
0. IX. r. 9—Hevision—Waethéer maintainable against 
conclusions of law or fact in which. question’ of 
jurisdiction s not involeed—Dismissal of suit in 
default—Death of plaintiff—Legal representatives 
not applying in time—Subsequent application by 
widow under s. 151, for substituttion—Maintainablity 
—Order under s. 151—Appealability of. a 

Section 115 of the Code of Oivil Procedure 
applies to, jurisdiction alone, ths irregular exercise 
or non-exercise of it or the illegal assumptior of 
it. The section is not directed against conclusions 
of law or faci in which the question of jurisdiction 
is not involved. Balkrishna Udayar yv Vasudeva 
Ayyar (1), refarred to. 

Where a suit for arrears of theka money was 
dismissed for default and the plaintiffs died sub- 
sequently but no application was made by any . 
legal. represectative of the deceased within thirty 
days from the date of the dismissal ; 

Held, that the dismissal of the‘suit could not 
bs set aside ox an application by the widow of -the 
‘deceased under-s. 151, Oivil-Proceduré Code, praying 
for substitution.in the place. of her deceased 
husband. 

No appeal lies against an order passed under 8. 151, 
Civil Procedure Code 

M. S. OC. A. against an order, of the 


District Judge, Gonda, dated November 30, 


1931. 

Mr. H. D. Chandra: for the Appellant. 
Mr. Mohammad. Ayub, for the Dae 
enis, 
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. Judgment.—This is an appeal against 
an order of the learned District Judge of 

- Gonda,. dated November, 30, 1931, afirm- 
ing an order of an Assistant Collector of 
Gonda, dated June 26, 1931, rejecting the 
appellant's application, under s. 151 of the 
Code of Civil Procedure. 

The facts of the case are sufficiently 
set out in the judgment under appeal. 
Suffice it to say, that one Durga Das and 
his brother, Ram Rachhpal Singh, filed a 
suit for arrears of theka money against 
Khaki Prasad and four others on October 6, 
1930. The suit was dismissed for plaintiff's 
default on December 22, 1939. It appears 
that Durga Das died on January 9, 1931. 
No application was made by any legal 
representative of Durga Das within thirty 
days from the date of dismissal under 
O. IX, r. 9, Sch. I, of the Code of Civil 
Procedure, and Art. 163 of the Indian 
Limitation Act. Some proceedings were 
held on the application of Ram Rachhpal 
Singh alone, and ihe suit was eventually 
compromised between him and the defend- 
ants. However, we have nothing to do 
with those proceedings in disposing of the 
present appeal. Musammat Dhanpat Dei 
widow of Durga Das, filed an applica- 
tion on April 13, 1931, under 5. 151 
of the Ccde of Civil Procedure, praying 
that her name might be brought on record 
in place of her deceased husband, Durga 
Das. This application was contested by 
Ram Rachhpal Singh and also by the 
defendants on various grounds. The lear- 
ned Assistant Collector dismissed the ap- 
plication on the ground that it was þar- 
red by time. She appealed, but the appeal 
was dismissed by the learned District 
Judge of Gonda who agreed with the 
finding of the learned Assistant Cob 
lector. He was asked to give ihe appel- 
lant the benefit of s. b of the Indian 
Limitation Act, but he was of opinion 
that no case was made out for giving the 
benefit of that section to the appellant, 
Musammat Dhanpat Dei has come to this 
court in second appeal. 

We have heard the appellant's learned 
Counsel. In our opinion there is no sub- 
stance in this appeal. In the first place, 
no appeal lies from an order passsd under 
‘s. 151 of the Code of Civil Procedure. In 
the second place, the dismissal of the suit 
cannvt be set aside on the application of 
*the ‘appellant, Musammat Dhanpat Dei, 
the widow of Durga Das, deceased, when 
no application for setting aside the dis- 


mişsal was filed within the period prv-. 
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vided by law. The appellant é@annot be 
in a betler position than her husband, 
Durga Das. Time had already begun to 
tun against Durga Das and had expired 


on January 23,- 1931. Musammat 
Dhanpat Dei filed her application cn 
April 18, 1931, stating incorrect facts. 


The appellant has asked the court to treat 
her petition of appeal as an application 
for revision under s. 115 of the Code of 
Civil Procedure if no second appeal lies 
from the order passed under 8. 115 of the 
Code of Civil Procedure, 

In our opinion, the petition is not main: 
tainable under s. 115 of the Code of Civil 
Procedure. It should be borne in mind 
that s. 115 of the Code of Civil Procedure 
applies to jurisdiction alose, the irregular 
exercise, or non-exercise of it, or the 
illegal assumption of it. The section is 
not directed against conclusions of Jaw or 
fact in which the question of jurisdiction 
is not involved: See Balkrishna Udayar v. 
Vasudera Ayyar (1). 

In our opinion no case has been made 
out to disturb the judgment of the learned 
District Judge. Hence we dismiss the 
appeal with costs. 

N. Appeal dismisser. 

(1)49 Ind Cas. 65); 40 M 733 at p. 7%; 
AL J 465; 2 PL W 10; 3 ML 
260C LJ 143:19 Bom L R715 (1917) M W N 628; 
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ALLAHABAD HIGH COURT 

Second Civil Appeal No. 1437 of 193 

July 19, 1933 f 
NIAWATULLAH AND BENNET, JJ. 
RIKHDEO RAI AND OrTarnRSs— 
DEFENDANTS —A PPELLANTS 
VETSUS 
GANGA PRASAD PANDE AND O0THERS— 
PLalNTIFFS—RESPONDENTS. 

Landlord and tenant=Suit for declaration that 
defendants are tenants—Burden of proof—Parties 
going to trial on definite issues and leading evidence 
— Question of onus, if material. ' : 

Where in a suit for déclaration that the defendants 
are tenants of the land, the initial onus lies on the 
defendants to establish their tenancy. Where, how- 
ever, the parties having gone to trial on definite 
issues and led such cvidenceas they had to adduce 
the question of onus is immaterial 

S.C. A, from a decision of the Additional 
Sub-Judge, Ballia, dated June 30, 1931. 

Messrs. Shiva Prasad Sinha and P. M. L, 
Verma, for Appellants. 

Messrs. K. N. Katju, N. P. Asthana, P. 
L. Banerji, Mushtaq Ahmad and N. 
Upadhyia, for the Respondents. 
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Judgment.—This appeal is concluded 
bya tinding of fact. The plaintiffs-res- 
pondents sued the defendants-appeilants 
for a declaration that the plots specified 
at the foot of the plaint were in possession 
of the plaintiffs in the year 1334-Fasli, and 
that the défendants were not tenants in 
respect. of those plots. The plaintiffs are 
admittedly the owners of the land in dis 
pute. They alleged that they had them- 
selves cultivated the land in'1334-Fasli, but 
the patwari fraudulently entered the names 
of the defendants as tenants of the aforesaid 
plots. Proceedings under s. 145, Criminal 
Procedure Code, were taken by the plaintiffs. 
The Criminal Court attached the land pend- 
ing the dispute between the parties being 
settled by a competent court. The 
plaintiffs then instituted the suit which 
has given rise to this appeal. 

.The main question in the case wss 
whether the defendants were tenants oc- 
cupying the land in dispute on behalf ot 
the plaintiffs, or whether it was the khud- 
kasht of the plaintiffs in 1334- Fasli, as alleg- 
ed by them. The trial Court ,remitted ax 
issue for determination by the Revenue 
Court. The issue was, “Whether the 
defendants were tenants of the land ir 
dispute?” The Assistant Collector held that 
they were tenants as alleged. by them 
The Munsif was bound by the finding of 
the Assistant Collector and had to dismiss 
the suit holding that the defendants were 
tenants, On appeal the learned Subordi- 
nate Judge, who was at liberty to arrive 
at his own finding on the issue which hac 
been decided by the Revenue Court, held 
that the defendants were never the tenants 
of the land in dispute and that it was 
through fraud practised by the patwart 
that the defendants’ names were entered’ 
in the Revenue Records and payment of 
rent by them was entered in his siaha. 
Qn that finding the plaintiffs’ suit was. 
decreed. . °° | = 

Itis contended on behalf of the defend- 
ants that the finding of. the learned Sut-’ 
ordinate Judge is vitiated by an error cf 
law in sofar that the onus was thrown oa 
thè. defendants to establish their. tenancy. 
The ‘learned Subordinate Judge has dis- 
cussed the question of burden, of proof et 
considerable length and held that the, 
burden lay on the defendants and- that-ia 
any case parties having gone to trial on 
definite issues and Jed such evidence es 
they had to adduce, the question of oncs 
was immaterial, We are ciéarly of opinion 
that the learned Subordinate Judge wes 
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right in the view hetook on the question 
The learned Advocate for the 
defendants conceded that the initial onus. 
ordinarily lies on the tenant where the 
existence of tenancy is in dispute. He 
sought to draw a distinction between cases 
in which that rule holds good and the pre- 
sent case. We do not think that there “is 
substantial difference. In any case the 
issue framed by the Civil Court and remitted 
to the Revenue Court was cast in a form 
which clearly indicated thatthe burden was 
thrown on the defendants. No objection 
was then taken. Tne defendants “ed 
evidence before the Assistant Collector 
assuming the entire onus upon themselves. 
Both parties adduced all the evidence at’ 
their disposal, and we are of opinion that 
the question of onus at this stage is pursly 
academic, and the finding of the learned’ 
Subordinate Judge, who dealt with the case 
as a whole, is not vitiated by” any error 
of law. No other valid criticism has been: 
put forward by the ‘earned Advocate ‘for 
the appellants in impugning the finding of. 
fact arrived at by the learned Subordinate’ 
Judge. In this view no other point can 
arise in this appeal which is accordingly 
dismissed with costs. ` : 
Appeal dismissed 


LAHORE HIGH COURT 
. Second Civil Appeal .No. 756 of 1932 
July 12, 1933 > > 
` Jat Lat AND MONROE, Jd. ` : 
KHARAITI RAM—Drrenpant— | 
APPELLANT 


- VETSUS | ` p Ti 

CHUNI LAL AND OTHERS—PL:INTIFFS— 
RESEONDENTS’ -~ jy 
Court Fees Act (VII of 1870); Sch. IT, Art. 17, els.. 
(iil), (vi), Sch. I, Art. 1—Mortgaye—Suit for saie of 
mortgaged property—Mortgagor denying pwisne 
mortgages—Decree to pay ‘ pursne’ mortgagees after: 
paying plaintiff—Appeal by mortgagor against that: 
portion of decree—Court-fee payable. . 
Ia asuit for sale of mortgaged property. the, 
mortgagor and she purchasers of the property after 
the mortgage, were impleaded as well -as the puisne” 
mortgagees ai the same property. The mortgagor 
pleaded inter alia that the puisne mortgages did’ 
not exist butthe trial Court held that the mortgages 
existed and were enforceable and passed a prelimi- 
nary-decree, Ordering that the balance after peying 
off the plaintiff should be paid to the puisne mort- 
gagees and the surplus, if any, to the mortgagor. 
The mortgagor appealed challenging the Portim of 

the decree in favour of the puisne mortgagees : 

Held, that court-fee should be paid ad valorem on 
the amount due'on the mortgage and not” marely ' 
that for a declaration, A 
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The question of the suficieñsy or otherwise of the 
proyecty mortgaged-to satisfy the decree 
affect the question of court fee. - 
- 8. C. A. ftcm a decree of the Additional 
District Judge, Amritsar, dated Febrt- 
ary 16, 193?. 
_.Dr. Nand Lal, for the Appellanis. T 

‘Mr. Dev Raj Sawhney, for the Respondenis. 

Jai Lal, J.— One Basakhi Ram instituted 
a suit for sale of mortgaged property. 
Defendant No. L was Khairati Ram, the 
morigagor. Defendants Nos. 2 to 4 were 
the purchasers of the property from Khairati 
Ram after che mortgage. Subsequent to 
the institution of the suit, on their own 
application defendants Nos. 5 to 7, who 
claimed to be the puisne mortgagees of 
the same property, were impleaded. 
Khairati Ram, defendant, pleaded’ inter 
alia that the mortgage in favour of de- 
fendants Nos. 5 to 7 did not exist. The 
trial Court framed an issue: was no mori- 
gage-deed executed in favour of defend- 
-ants Nos. 5to7 or whether that mortgage 
deed did not subsist? After recording the 
evidence ofthe parties it is found in favour 
of defendants Nos. 5 to7, that is to say, it 
held that the mortgage existed and was en- 
forceable and passed a preliminary decree 
in the following terms: 

“Decree for Rg. 5252-4-0 with costs and further 
interest at the rate of 6 percent. per annum till the 
realization of the decrees under O. XXXIV, r. 4in 
favour of the plaintiff against defendant No. 1. 
The money to be paid within two months, in default 
of which one-fourth of the house and one-fourth 
of the shop mortgaged will besold and I further 
order that if any money is left behind -after the 
satisfaction: of the decreeofthe plaintiff then that 
money will be first paid to defendants Nos. 5 to 7 who 
are the subsequent mortgagees of the shop in dispute 


and the surplus money, if any, will be given tothe 
judgment-debtor Khairati Ram.” 


1 should have mentioned that the amount 
found due to - defendants Nos. 5 to 7 is 
Rs. 2,100. The decree that was prepared 
in pursuance of the decree of the trial 
Court, follows closely the wording of the 
judgment as set out above. The decree 
of course is in the wrong form, as it should 
have: -been as provided in form No, 9 of 
appendix D, Sch, ITI,,Civil Procedure Code. 
It’ does not, however, in my opinion, affect 
the question which is before us. Against 
the: decree passed by the trial Court the 
defendant Khairati Ram presented an 
appeal which substantially was against 
the decision of the court about the-existence 
of the mortgage in favour of defendants 
Nos, 5to 7. Inthe grounds of appeal, 
however, the question of the interpretation 
of ih> mortgage deed ih favour of the 
plaint.ff mortgagee was also raised, On 
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our pointing ous this to Dr. Nand Lal 
the learned Counsel has stated that this 
ground was “foolishly” taken and he has 
undertaken to withdraw it and he has a- 
tually done so by ‘means of a wiitten ap- 
plication. The sppeal was preferred to 
the District Judge who was of opinion 
that a court-fee stamp of Rs. 10 paid by the 
appellant on the memorandum of appeal 
was insufficient and that ad valorem court- 
fee should have been paid by the appel-. 
lant. The appellant, however, was mot 
prepared to make good the deficiency. 
The learned Judge, therefore, dismissed 
the appeal. Khairati Ram has consequent- 
ly presented this second appeal and the only 
question before us 1s whether the decision of 
the District Judge that ad valorem court- 
fee should have been paid by the appellant 
on Rs, 2,400 is correct. 

We have of course now assumed that the 
appeal before the District Judge was 
merely against the decision in favour of 
defendants Nos. 5 to 7. Dr. Nand Lal for 
the appellant has relied upon Art. 17, 
els. (iti) and (vi), Sch. II, Court Fees Act, 
and has contended that the relief 
that he really claims is a declaration that. 
the mortgage in favour of the contesting 
responden‘s.does notexist. Thetrial Court, 
however, hasdirected that out of the sale 
proceeds of the property in suit, if anything 
remains after the satisfaction of the 
plaintiff's claim, the balance should first- 
be paid to defendants Ncs. 5to7 in satis- 
faction of their mértgage which has been 
found by him to subsist. It may be that 
the whole of the amount due to defendants 
Nos. 5to 7 may not be realized out of the 
property in dispute or no part of it may be 
realized, still there may be the question 
of the personal liability of the appellant. 
In any case at present as it stands the 
decree of the trial Court must be inter» 
preted fo be a decree for the payment of 
Rs. 2,400 to defendants Nos.5to7 by sale 
of the mortgaged property and there can be 
no manner of doubt that on an appeal from 
such a decree, ad valorem court-fee must 
be paid. I am unable to distinguish the 
present case from the case if defendants 
Nos.5 to 7 had instituted a suit for the 
sale of the mortgaged property and a 
decree had been granted to them as prayed 
for by them. The question of the suff- 
ciency or vutherwise of the property mort- 
gaged to satisfy the decree does not affect 
the question of court-fee, A numberof 
authorities were cited o% both sides. 
None -of them, however, really covers the 


tect. 
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present case though some observations 
made inthem might be useful in deciding 
the appeal. I do not, however, consider 
it necessary to discuss those rulings besause 
it appears to me that the matter is s3 clear 
that it does not require any further dis- 
cussion. 

I would, therefore, dismiss this appeal 
with costs, 

Monroe; J.—I agree. 

N. Appeal dismissed. 


OUDH CHIEF COURT 
First Civil Appeal No. 6 of 1932 
September 21, 1933 
Wazir HASAN, O. J., AND ALLSOP, J. 
JOT SINGH ano OTHERS — DEPENDANTS— 
APPELLANTS 


Versus 
JANGU SINGH AND OTHERS — PLAINTIFF 
AND DEFENDANTS — RESPONDENTS. 

Hindu Law—Joint family—Acquisitions of mem- 
ber—Presumption of jointness—Self-acquisitions— 
Throwing into common stock—Onus of procf—Nature 
of evidence required—Question of fact in each case 
—Entry of names of particular members in Revenue 
Records, whether raises presumption of separate 
acquisition. 

The entry of the names of particular members of 
a joint family in Revenue Records, as 
being proprietors of the property, does not 
lead by any meaos to the inevitable con- 
clusion that the property is not the property of the 
joint family to which they belong. This ‘is very 
often a mere maltero form. 

Where there is a joint family and a nucleus of 
joint family property, the e is always a presumption 
that property acquired by a member of the family 
is acquired out of that nucleus and is an “accretion 
to joint family property. |p 1018, col 2.1 

If it is shown that property has been acquired as 
a separate estate by a member of a joint family and 
if itis alleged that he has chosen thereafter to 
amalgamate that separate estate with the joiut 
estate, it is for the person so alleging to show that 
there was an unequivocal intention on the part of 
the person who acquired the property to amalgamate 
it with the joint estate. The question, ‘however, is 
one which depends upon intention and that intention 
must be inferred from all the evidence which is 
adduced. It is not possible to lay down any rigid 
rule that there must be evidence of a particular 
kind. Each case must be treated upon its merits. 
[ibid.} , ' 

F.C. A. against an order of theSub-Judge, 
Sitapur, dated November 30, 1931 

Mr. M. Wasim, forthe Appellants. 

Messrs. Ikhlague Hasain ani Rajendra 
Bahadur Singh, for the Respondents. 

Judgment.—This is an appeal from a 
decree of the Subordinate Julge of S:ta- 
pur. The plaintiff in the suit, which has 
given rise to the appeal, was Thakur Jangu 
Singh. There were originally 13 defendants 
but one of them, defendant No.3, Durga 
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Singh, died during the suit, and his interest 
was represented by some of the other.de- 
fendants. If we igncre him, we may say 
that the firs nine defendants, Jot Singh 
and others, who are..the appellants before 
us, had ob-ained a simple money decree 
against defeadanis Nos. 11 and 19, Rajen- 
dra Bahadır Singh and Inder Bahacur 
Singh, upor the basis of a liability in- 
curred by ois Chandzika Singh, deceased, 
The last deZendant was Saddha Singh, the 
brother of tas plaintiffs. Jangu Singh, 
Rajendra Bahadur Singh, Inder Bahadur 
Singh and Caddha Singh are now respord- 
ents. è 
Girdhari Singh was the son of Ohard- 
rika Singh and the father of the two 
respondents Rajendra Bahadur Singh and 
Inder Bahsdur Singh. He died in the 
life-time of Chandrika Singh. The simple 
money decr2s to which we have referred 
above admittedly entitled the decree-holders,- 
that is the appellants,- to proceed against 
such property of Chandrika Singh as hep- 
pened to bein the possession of his grard- 
sons, Rajend-a Bahadur’ Singh and Inder 
Bahadur Singh. In execution of that decree 
the appellanis attached certain property and 
proceeded tc put it to sale. Jangu Sinzh 
thereupon ixstituted the suit with which 
we are dsaling in order to obtain a 
declaration taat the prcperty was not liakle 
to attachmens. His allegation was that it 
was not the separate property of Chandriza 
Singh but was the . property of a joint 
family of which he and his brothers, Sadda 
Singh and Chandrika Singh and Rajendra 
Bahadur Sirgh and Inder Bahadur Singh, 
the grandsors of Chandrika Singh, were 
members. ‘The learned Subordinate Judge 
found for the plaintiff apon this point, and 
gave him a decreein respect of two-thirds 
of the propesies in suit, with the exception 


of one  froperty, about which ùne- 
came to tæ conclusion that it had 
never belomged to Chandrika Singh 
at all. Hegeve a decree to the plaintiff for 


the whole of shat property. The appellants 
in their grocnds of appeal stated that the 
court below suould have held that Chandrika 
Singh had separated ir mess, business ard 
estate some 23 years before the date of the 
suit and that-he was not a member of a 
joint family 23s alleged by the plaintif- 
respondent. 

Ib has however been conceded on ithair 
behulfin thecourse of arguments that tke 
fami.y was = joint family, and that there 
was a considerable nucleus of joint family 
property. Ths decision in this case therefore 


i005 
turns upon the question whether the prop- 
-erties in- suit.were acquired from the joint 
‘family funds, and whether, - if they were 
‘not so acquired, they were afterwards 
‘amalgamated with the joint family funds 
‘by the person who acquired them, that is, 
“by Chandrika Singh. The plaintiff had 
“maintained in his plaint that the properties 
-in suit had been acquiredout of the joint 
family funds and that ‘all the properties 
which were acquired either. by sale deeds, 
_deeds of gift and mortgage deeds continu- 
ed to be deemed to .be a portion of the 
-Baid ancestral property and their income 
. continued to be merged in the joint income 
-and their expenses continued to be borne 
out of the joint funds. That is the case which 
we have to consider.. | 


: There areeight items of property mention- 
ed in the plaint, but these may con- 
--veniently be divided into three groups. 
: The property which appears as item No. 3, 
_- that is an area of land held in under-prop- 
-rietary right inthe village of Manpur, was 
acquired by Chandrika Singh in accordance 
“with a decree in a suit for pre-emption. The 
learned Advocate for the appellants frankly 
‘admitted that. there was no. evidence 
: whatssever toshow that the sum.of money 


which Chandrika Singh had to pay under - 


‘the decree in order to pre-empt this prop- 
: erly was paid otherwise than from the 
funds: of the. joint’.-family, . and conse- 
quently,as there was a nre'eus of, joint family 
. fynds, the presumption was in favour of 
the plaintiff He admitted that. there was 
„no argument which he could address tous 
. with, any prospect of success against the 
. decision of the learned -Subordinate Judge 
about this property. The second group of 
. properties, that is the properties mentioned 
in item No. 2 and in items Nos. 4 to 8 in the 
. plaint, have been referred to throughout as 
the Sikriestate. The properties in this group 
. were acquired in the same manner and 
at the same time. It appears that the 
whole of the Sikri estate’ was ‘in the pos- 
session of a man called Anrudh Singh. 
Certain other persons had ‘a claim to it 
and instituted a suit for possession but, as 
they were unable to meet the expenses of 
. the litigation, they transferred half the 
properly toRameshur Bakhsh Singh and 
Chandrika Singh bya _ sc-aalled deed of 
-gift on the understanding that 
-Rameshur Bakhsh Singh and .Chandrika 
Singh would bear the costs arising out of 
‘he conduct of the suit. That suit was 
- eventually settled out of court and under the 
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terms of the compromise a share of seven 
annas went to the plaintiffs. 

There was subsequently a partition among 
them and in accordance with that partition, 


Chandrika Singh obtained the properties 
which are now described in the present 
litigation as the Bikri- estate. The third 


group of properties is com prised in item No. 1 
in the plaint. There are three properties 
which were acquired under three deeds of 
gift, dated December 17, 1902, Novem- 
ber 12, 1915, snd June 22,1920. The 
deed of June 22, 1920, was executed by one 
Rudar Singh in favour-of Girdhar Singh, 
the son of Chandrika Singh and’ it isin 
respect of this property that the learned 
Subordinate Judge has held that the appel- 
lants have no claim to any partof it. We 
may say at once that this property was 
never vested in' Chandrika Singh and the 
appellants, in execution of a decree against 
Chandrika Singh, were clearly not entitled 
to proceed against it. We have therefore 
to consider what rights the parties had 
in the two remaining properties acquired 
by Ohandrika Singh under the two deeds 
of gift of December 17, 1902 and 
November 15, 1915, because these gifts 


“were in his favour and the properties of the 


Sikri estate. 

It is evident that itcannot be said that 
thetwo properties which came to t handrika 
Singh under the two deeds of gift were 
acquired by him out of the family funds 
because there js nothing to prove that he 
supplied any consideration for the transfers 
in his favour. The two deeds purported to 
be pure deeds of gift and were both exe- 
cuted’ by one Bahadur Singh. In the 
deed of 1915 Bahadur Singh states that he 
is making the gift because Chandrika 
Singh has been looking after his estate 
and also his private affairs without any 
remuneration and because he is highly 
pleased and satisfied with him. The earlier 
deed of 1902 gives no reason for the transfer, 
but in the circumstances we may infer that 
Bahadur Singh transferred the property 
for reasons personal to Chandrika Singh. 
The question to be decided in respect of 
these two properties therefore is whether 
Chandrika Singh, after having acquired 
them, amalgamated them with the joint 
family property. In respect. of the prop- 
erties of the Sikri estate we have to con- 
sider both whether they were acquired out 
of the joint family funds and whether, if 


- they were not so acquired, they were after- 


wards amalgamated by Chandrika Singh 
joint family property. (Their 
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Lordships considered the evidence produced 
on behalf of the parties and proceeded). 
Although it is not necessary for us for ths 
Purposes of deciding this appeal to hold 
definitely that the Sikri estate was acquired 
as part ofthe joint family property, be- 
cause we are convinced that Chandrika 
Singh ia any case ultimately amalgamet- 
ed the property with the joint family prop- 
erty, still onthe whole we are inclined io 
think that even at the very beginning he 
did acquire the Sikri property on behalf 
not of himself alone but of the whole joint 
family. 

We may mention that there were certain 
arguments addressed to us on behalf of 
the appellants to rebut the conclusion that 
the property of the Sikri estate was treat- 
ed by Chandrika Singh asthe property ‘of 
the joint family. Reliance was placed 
upon the fact that Chandrika Singh trans- 
ferred this property to the descendants of 
Dal Singh and Subba Singh, and that he 
mortgaged a part of it, that is, the village 
Manpur, in order to obtain the money for 
Suraj Bakhsh. We do not consider that 
there is much force in this argument, 
Chandrika Singh was the head of the 
family and doubtless he was prepared io 
act on his own responsibility on behalf of 
thefamily. The fact that he mentioned in 
the recitals in the deeds that the property 
was his sole property was merely a matter 
of drafting. Recitals of that kind area 
matter of form and are necessary for the 
security of a transferee. In this particular 
instance the sitwation was rendered simple 
by the fact that the properties were record- 
ed es being in the possession and ownership 
of Chandrika Singh himself. Another 
argument was that Chandrika Singh 
acquired the Sikri estate in the year 189 
and he did not transfer any portion of it to 
the descendants of Dal Singh and Subba 
Singh till the year 1920? The suggestion 
was that something must have occurred 
in the meanwhile to induce him to maks 
the transfer. 

There is however no evidence upon tha 
point and it is not improbable that tha 
delay was due merely to prozrastination or 
to hesitation on the part of Chandrika 
Singh to meet what he knew were his 
obligations. Wecannot assume that there 
must have been some intervening cause to 
lead to the transfer, and we donot think 
that there is any force in that argument. 
It has also been suggested that Jangu 
Singh himself, after the death of Chand- 
rika Singh, by his conduct acknowledged 
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that thess properlies were the separate Drop- 
erties of Rajendra Bahadur Singh and: 
Inder Bahadur Singh, who wera the heirs 
of Chandrika Singh. There are khewats 
upon the record which show that mutation 
in respect of the Sikri property was made 
inthe namesof Rajendra Bahadur Singh 
and Inder Bahadur Singh.” They were 
minors and ware represented by iheir: 
mother, Jangu Singh has admitted that 
he acted as the attorney of this woman 
and that he did not object to mutation. - 
Jangu Singh also acted as the guardian 
of these two minors in the proceedings for 
the partition of Zalimpur, one of the vil- 
agesin the Sikri estate, and he made na 
objection to the partition. We do not 


‘attach any importance to this argument. 


The entry of the names of particular mem- 
bers of a joint family in revenue records, 
as being proprietors of the” property, does 
not lead by any means to ihe inevitable 
conclusion. that the property is not the 
property of the joint family to which they 
belong. This is very often a mere mat- 
ter of form. The fact that Jangu Singh 
allowed mutation in favour of the two 
grandsons cf Chandrika Singh would not 
show that the property was not the prop- 
The name of 
Chandrika Singh had already been entsared 
as the praprietor, and in proceedings for 
mutation ine usual course would bs tó 
enter the names of his heirs at the zime 


‘of his death. It would nob be usual to 


raise questiona about the rights of a joint 
family in proceedings of this kind. 

lt remains for us to consider this posi- 
tion in respect of the properties acquired 
by Chandrika Singh from Bahadur Singh 
and Radar Singh under the two deeds of gift 
of the years 1902 and 1915. As we Lave 
already said, the mere fact that Chend- 
rika Singh mortgaged the property acquired 
under the first of these deeds in order to 
secure a share in the Sikri estate on beha-f of 
the whole of Kesri Singh’s descendants is a 


- strong argument forthinking that it was al- 


ready regarded by him as part of the joint 
family property. If he treated this first gift 
as a gift in favour not only of himself bat 
also of his brothers there is no reason 
why he should not have’ treated the 
second gift in the same way. Bearing 
this point im mind we may again refer to 
the accounts produced by Jangu Singh 
and certam other evidence which was 
adduced on his behalf. We have the 
statements of fous tenants, Jeorakban, 
Nanda, Lone and Bafati. Jeorakhan de- 
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posed that he was cultivating an area of 
about thirty-two bighas accordirg to the 
. Measurements prevailing in the ‘sllages, 
that is, about eleven standard b gzas. He 
said that he had already been ir sultiva- 
tion. at the time when the land’ bslonged 
to Chutkao Singh. He also suid that 
Chutkao Singh's widow had transfrced the 
land to Chandrika Singh. In skis con- 
nection we may point out that: Eahadur 
Singh stated in the deed of Deenber 17, 
1902, that the land which he was trans- 
ferring lo Chandrika Singh hac zome to 
him.from Musammat Mithana, tke widow 
of .Chhotey Singh. There can be ro doubt 
that Chhotey Singh and Chutkaa Singh 
are the same person. It appearstierefore 
ee Jeorakhan wasa tenant inte gifted 
and. . 

It does not appear that he -wes also a 
tenant of any of the land belongirg to the 
family as ancestral property. “Tae account 
shows that rent was paid by Jeorakhan 
to Jangu Singh. The three olher tenants 
Nanda, Lone and Bafati were ho-d_ng land 
from Chandrika Singh. Nanda end Lone 
at least held land which was neluded 
in the gift, althoughit is not maintained 
that they were not also tenante holding 
land which was part of the anesiral pro- 
perty. They have deposed that trey paid 
rent. to Jangu Singh. There are entries 
in the accounts showing several paymenis 
from , Nanda. Even if the evidence of 
Nanda, Lone and -Bafati is noi scaclusive, 
the’-evidence of Jeorakhan sudrorted by 
the “accounts is .of considerable -value. It 
does show that some at least of ikeincome 
from the gifted .propérty went intc tae funds 
which were in Jangu Singh's keeping. The 
‘account also shows that certain payments 
were made. from this fund towards the 
revenue of his land. + 

There are several entries in respect of 
.payments towards the revenue cf Bahadur 
Singh's lambardari. It appears trom the 
khewat (Ex. A-17) that Bahadcr Singh 
was the lambardar of Mohal Poalar Singh 
in which tke gift property was -ncluded. 
From the wajib-ul-arz of mohal Nawal Singh 
in the village of Latchman (Ex 10) we 
find that ths whole was dividec into three 
mohals, namely Mohal Pohkar Sitch, Mohal 
Dilawar Singh and Mohal Newal Singh. 
From the khewat on the record it ap- 
pears that the family of Chancrika Singh 
had ancestral property in ‘MohB Newal 
Singh and Dilawar Singh, bus had no 
property in Mobal Pohkar Sing. It also 
appears that Bahadur Singh was the lam- 
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bardar of Mohal Pohkar Singh but. wa. 
not lambardar of the other two mohals. 
The conclusion'is that this revenue paid 
by Jangu Singh’ was paid on account of 
the property included in the gift. The 
accounts therefore afford considerable cor- 
roboration of the oral evidence that this 
property was treated by Chandrika Singh 
as joint family property and greatly . 
strengthen the conclusion drawn from the 
other circumstances that Chandrika Singh 
intended always to’tieat the property ac- 
quired by him byway of gift or otherwise 
as the property of the joint family of 
which he wes amember. í 

We must remark in conclusion that 
there seems to be no difficulty about the 
law on the subject with which we are 
dealing. Where there is a joint family 
and a nucleus of joint family property 
there is always a presumption that property 
acquired by a member of the family is 
acquired out of that nucleus and is an 
accretion to the joint family property. If 
it is shown that property has been ac- 
quired as a separate estate by amember 
of a jcint family and ifitis alleged that 
he has chosen thereafter to amalgamate 
that separate estale with the joint estate, 
it is for the person so alleging to show 
that there was an unequivocal intention 
on the pertof the person who. acquired 
the property io amajgamaie it with the 


joint estale. The question however is cne 
which depends upon intention and that 
iutention must be inferred from all 


the evidence whichis adduced. It is not 
possible to lay down any rigid rule that 
there must be evidence of a particular kind. 
Each case must be treated upon its merits. 

In the present case after considering 
all the circumstances we are definitely of 


Opinion that Chandrika Singh throughout 


treated allproperty acquired by him as 
the property ofsthe joint family of which 
he was a member and that he never evi- 
nced any intention to treat any of it as 
his own separate estate. The property ac- 
quired by him under the two deeds of 
gift was doubtless in - its inception his 
separate estate but from his conduct we 
think that there can be no doubt whatso- 
ever that he never regarded it as a se- 
parate estate and that he always intended 
to treat it as par, ofthe property of the 
family. In respect of the Sikri estate we 
think that it istat least doubtful whether 


‘it was ever acquired as tha separate prop- 


erty of Ohandrika Singh and in any case 
we are convinced that Chandrika ,Singh 
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showed ‘a-clear intention to treat that pro- 
petty as the property of}the joint family. 
The finding of the learned Subordinate 
Judge in respect of the property which 
was gified to Girdhara Singh is ur. 
doubtedly correct and his finding in res- 
pect of the property described in item No. 3, 
that isthe ‘property acquired by Chan- 
drika Singh by pre-emption has not se- 
riously been contested. His finding in 
respect of the Sikri estate and ofthe two 
properties which came to Chandrika Singh 
urider the two deeds of gift of the years 
1902-and 1915 is, in our opinion, correct. 
The result is that the appeal fails, and 
it must ‘be, and is hereby, dismissed with 
costs. 
ANa 


Appeal dismissed. . 


RANGOON HIGH COURT 
’ FULL BENCH 
Civil Reference No. 16 of 1932 
May 16, 1933 
. ` Pacs, C. J., Das AND DUNKLEY, JJ. 
In the matter of MAUNG YA BA, 
` DECEASED. 


Workmen's Compensation Act (VIII of 198), 
Sch. II, cl: 12—Workman employed in a kand-dug 


welt Whether comes within the ambit of cl. 12— 


Question whether he is employed in connection with 
operations therein referred to—Question of fact. 

A workman employed in & hand-dug well may 
fall within the ambit of cl. 12 of Sch. I, Workmen's 
Compensation Act, but whether he is employed in 
conneciion with the operations therein referred to 
or any of them is a question of fact which hasto 
be determined by the proper authority and not by 
the High Court, 

Mr. Kin Maung Gyi, for the Employer. 

Page, C. J. - The question of law that 
has been submitted under s. 27 of the 
Workmen’s Compensation Act, VIII of 
1923, is: 

“Whether a person employed on a hand-dug well 
who descends the well for the purpose of extrac 
ting oil is 6 person whose occupation, is covered 
by the description of any ofthe occupations specifi- 
ed in the Notification ` 
Now, having regard to the provisions vf 
s. 2 (1) (a) (ii) of the Workmen’s Com- 
pensation Act the material provision was 
not the notification that is cited, but cl. 
12 of Sch. II of the Act. Further, as the 

' Commissioner for Workmen’s Compensa- 
tion has found as a fact that the deceased 
workman did not descend thea ‘well “for 
the purpose of extracting oil” the question 
referred becomes merely of academic, 
interest, and this cours does not usually 
express an opinion except in connection 
with a concrete case, It appears, how- 
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ever, from para. 3 of the reference thai a 
question has arisen as to whether cl. 12 
of Sch. II applies’ io workmen employed 
in a hand-dug well, and as the déceased 
workman was so employed, we feel ourselves 
at liberty to express an opinion upon taab 
question. We holdthat a workman employ- 
ed in a-hanc-dug well may fall within 
the ambit of cl. 12 of Sch. II, but whe- 
ther he is employed in connection with 
the operations therein referred to or any 
of them is a question of fact which has 
to be determined by the proper authority, 
and not by this coart. We answer the 
question submitted in this sense. 

Das, J.—I agree. 

Dunkley, J.— I agree. < 

N. Answer accordingly, : 


LAHORE HIGH COURT 
Second Civil Appeal No. 1732 of 1932 
June 29, 1933 
TEK OHAND, J. 
Firm RAMJIMAL-GORDHAN DAS— 
PLAINTIFFS—APPRLANTS i 
VETIUS 
BELA RAM AND ANGTHER— DEFENDANTE — 
RESPONDANTS. . 

Stamp Act (11.0f 16994, Seh I, Art. 1—Docwment 
purporting to be letter—Final words implying it was_to 
remain as a sanad- Whether constitutes acknowledgment 
—Interest—Absence-of ‘oral agreement or mercantile 
usage—Interest, if can be cwarded. 

A document purporting to .be a letter written by 
the defendant to the pla:atiff firm and containing 
references to the dealinge in question and cortain- 
ing final words to the effect thatit was to remain 
a sanad to be of use in tima of need, ig not an ackaow- 
ledgment within the meau-ng of Sch, J, Art. 1, S.amp 
Act and is admissible in evidence ‘ although it is 
unstamped. Ghendick v. Anant Lal (1), applied.- 

Where no aral agreement or mercantile usage is 
proved, aclaim to interest cannot be entertained, 


S. ©. A. from a decree of the District 
Judge, Delhi, dated August 8, 1932. 

Mr. Achhru Ram, for the Appellants. 

Mr. R. C. Wanchandz, for the Respondents, 

Judgment.—On ODetober 3, 1929, the 
plaintift brought a cuit against Bela Ram 
and his son Brij Lal for recovery of 
Rs. 1,436 alleged to be due on foot of de- 
alings between the plaintiffs and the firm 
Bela Ram-Brij Lal =rom October 25, 1925, 
to August 26, 1929. It was alleged that 
the firm was owned by the defendants, 
Bela Ram and Brij Lal and that, on the 
dealing in question, 2 sum of Rs.1,039-5-3 
was due, on which Rs, 396-9-9 was 
payable as interest at 12 per cent. per 
annum. Bela Ram denied that he was 
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a partmer in the firm Bela Rar-Brij Lal 
which he pleaded was owned exclusively 
by his son Brij Lal. Both ike courts 
below have upheld this plea and the plain- 
tiffs do not claim any relief ageinst Bela 
Ram in the appeal. | 

Birj Lal, defendant No, 2, admitted that 
his firm had dealings with the olaintiffs. 
He also admitted that on May 24, 1928, 
the accounts were gone into enc Rs. 725 
weré found due by him to the plaintiffs, 
but pleaded that on that date tks account 
was squared on his handing over to the 
plaintiffs goods worth Rs. 400 ard certain 
jewellery. In support of this -legation 
he relied on astatement made by Gordh- 

an Das (who was one of the menbers of 
the plaintiff firm) in another case. on 
June 19, 1928. 

In answer to these pleas the plaintiffs 
produced three parchas, Exs. P-X., P-Y,. 
and P-Z., containing certain ca-culations 
and a letter, Ex. P-i, purporticg to be 
by Brij Lal to the plaintiffs oa Decem- 
ber 28, 1928, and reciting the fact that 
Rs. 934-89 was due by him to them. 
Brij Lal admitted that Exs. F-Y., and 
P-Z., and all the entries in P-L., except 
the.total and date, were in his 2åndwrit- 
ing. He, however denied his Sgnatures 
on Ex. P-1 and reiterated that nothing 
was due by him on the date of the suit. 
The learned District Judge has ‘held that 
Fx. P-l is an acknowledgment rithin the 
meaning of Art. 1, Sch. J, Stamp Act, 
and being vnstamyped, is not admissible 
in evidence., With regard to tke alleged 
signatures of Brij Lal on this cocument, 
-the learned. Judge, disagreeing with the 
finding of the trial Court expressed his 
opinion that it had every appeerance of 
. being genuine, though he did mt record 
a definite finding on this point. As, how- 
ever, he had held that the cocument, 
Ex. PA, was not admissible in evidence 
“and, if it were excluded, the remaining 
evidence on the record was not sufficient 
to support the plaintiffs’ claim, the learned 
Judge dismissed the suit. 

On second appeal, the first Cntention: 
raised on behalf of the plaintiffs is that 
Ex. P-1 has been wrongly held -o be in- 
admissible. After examining the document 
and hearing both Counsel at length, I 
am of opinion that this contenticn is well- 
founded and must prevail. The document 


purports to be a letter, writtec by the | 


defendant to the plaintiff firm ind con- 
tains references to the dealings in ques- 
tion as well as to ecertain trensactions 
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relating to the purchase of bamboos with 
with which we are not concerned in this 
litigation. The final words in the docu- 
ment “that the letter has been written so 
that it may remain as a sanad and may 
be of use in -time of need” obviously 
refer to the transactions relating to 
bamboos, and do not appear to have any 
connection with the dealings in dispute. 
The test as to whether a particular docu- 
ment is an acknowledgment, within the | 
meaning of Art. 1, Sch. I, Stamp Act, 
has been laid down in Chandick v. Anant 
Lal (1), and numerous other authorities, 
and applying that test to the document 
in question there can be no doubt that 
it is not an acknowledgment, and has 
been wrongly excluded from eyidence. 
{After discussing the evidence regarding ge- 
nuinenes3 of the signature, and holding 
it to be genuine, his Lordship procee- 
ded]. I hold, therefore, that Rs. 934-8-9 
was due by the defendant to the plaint- 
iffs on the date above-mentioned. In ad- 
dition to this amount they claimed other - 
sums on accounts of certain alleged sub- 
sequent transactions, but of these there 
is no satisfactory proof on the record and 
this claim must be disallowed. The plaint- 
iffs have claimed interest at 12 per 
cent. per annum on the aforesaid item, 
on the strength of an oral agreement and 
mercantile usage. But no such agreement 
or usage has been proved and, therefore, 
this claim also cannot be entertained. 

I accept the appeal and pass a decree 
for Rs. 934-8-9 in favour of the plaintiffs 
against Brji Lal, defendant No. 2. Hav- 
ing regard t) all the circumstances of the 
cise I leave the parties to bear their own 
costs throughout. ‘The cross-objections filed 
by the respondent necessarily fail and are 
dismissed. . 

N. Order accordingly. 
(1) 74 Ind, Cas 1029; A LR 1924 Mad, 352; 46 M 


945: 45M L J 399; 18 LO W 485; (1923) M W N 
143. 


CALCUTTA HIGH COURT 
Oivil Appeal No. 450 of 1931 
March 16, 1933 i 
MUKERJI, J. - 
RADHIKA MOHON GOPE— 
DEFENDANT—APPELLANT' 
versus | 
HARI BASHI SAHA AND OTHERS 
— RESPUNDENTS,? 
Transfer of Property Act (IV of 18421, 
Suit to avoid transfer in fraud of 


8. 58— 
creditors not 


J. 


1933 
meant tobe for benefit of all creditors —All creditors, 
whether necessary parties—Limitation Act (1X of 
1008), Sch. I, Art. 91—Suit to set aside deed—Limita- 
tion—Art 9/, applicability of. : 

IÈ a suit is not one brought for the benefit ofall 
the creditors, though the claim in it proceeds on the 
principle enuaciated in s 53, Transferof Property 
Act; it ig not a suit within that section and need 
not necessarily be brought by or on behalf of all the 
creditors. Hakim Lal v.Mosshahar Sahu (l) and 
Sri Thakurji v. Narsingh-Narain Singh (2), referred 
to. ` ` 

Where a person who has purchased the property 
of another in execution of a decree obtained against 
the latter? instituted a suit for a declaration that a 
gift of the said property which had been made by the 
‘judgment-debtor to his wife was a fraudulent trans- 
action :° : 

Held, that as the transaction would be binding 
on the plaintiff unless it was set aside, the suit was 
one governed by Art. 9], Sch. I of the Limitation 
Act. 

Article 91 can have no application where the deed 
which the plaintiff challenges is one which was not 
executed by him or by one under whom he claims, 
and where it is absolutely immaterial to the plaintiff 
whether it is cancelled or not. But it does apply to 
a case in which it is not possible for the plaintiff to 
get any relief until the instrument is set acide. 
Janki Koer yv, Ajit Singh (3), Raja Rampal Singh 
v., Balbhaddar Singh (4)and Bejoy Gopal Mukerji 
v, Krishna Mahishi Debi (5), referred to. 


C. A. from an appellate decree of the Fourth 
Sub-Judge, Dacca, dated September 9, 
1930. : 

Mr. Surendra Mohan Das, for the Appel- 
lant. 

Mr. Rupendra Kumar Mitt.r, for the 
Respondents. : 

Mr. Ramendra Mohan Majumdar for Mr. 
Biraj Mohan Majumdar, for the Deputy 
Registrar. 


Judgment.—In 1915 plaintiff obtained 
a decree for money against the husband 
of defendant No. 2. In 1918 the plaintiff 
in execution of the said decree purchased 
three properties and took symbolical pos- 
session thereof through Court. In 1928 
defendant No. 1 applied for getting his 
name registered in respect of two of the 
properties on the allegation that he pur- 
chased them from defendant No. 2 who 
had obtained them from her husband under 
a deed of gift. The plaintiff also applied 
for mutation of his own name in respect 
of all tthe three properties. The result 
of the proceedings was that the name of 
defendant No. 1 was recorded in respect 
of the two properties that he had purchased, 
and the name of defendant No. 2 remained 
recorded as regards the third one: There- 
after the two defendants caused obstruc- 
tion to the, plaintifi’s possession. On the 
above facts the plaintiff sued for declara- 
tion of title and for recovery of possession 
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ofall the threo properties. He challengéd 
the gift by defend:at No. 2’s husband in 
favour of defendant ND. 2 as a fraudulent and 
a benami transaction. The courts bslow 
have decreed the sait. Defendant No. 1 
has appealed. The first ground urged is 
that the present suit in so far as it chal- 
lenged the gift as fraudulent was really 
a suit under s. 53, Transfer of Property 
Act, and as such should have been brought 
by or on behalf of all the creditors of 
defendant No. 2's [husband. Reliance for 
this contention is placed on the obssrva- 
tions of Mookerjee, J., in the case of 
Hakim Lal v. Mooshahar Sahu (1) at 
p. 1007*. The observations are perectly 
correct ifthe suit ia one for the benefit of 
all the creditors; kut if it is nct meant to 
be for thet end, though the claim in it 
proceeds on the principle enunciated in 
s. 53, Transfer of vroperty Act, it is not 
a suit within that section. I entirely agree 
with whet Das, J, has said as regards 
these observations in the case of Sri 
Thakurji v. Narsingh Narain Singh (2). 
_ The second contention is that the suit 
in substence is one for cancelling the deed 
of gift end sa is one governed by Art, 
91, Sch. I to tha Limitation Act, and 
that it kas been instituted more ihan 
three yeexs after the plaintiff came to be 
aware of it. There is a considerable 
conflict cf judicial opinion on the qvestion 
of the exact scope of this article and the 
circumstances which attract its operation. 
But such conflict a3 there is in this matter 
relates to two questions, namelv, first 
whether the article applies only to cases 
where ths only relief asked for 7s the 
setting side or cancellation of an instru- 
ment, or also to cases in which the said 
prayer is only ansillary or incidental to 
some other relief which is also asked for: 
and second whether the article has any 
application at all to suits for recovary of 
immovakle property which are expressly 
governed by other articles of the Act. Tt 
is unnecessary to go into the deeisions 
bearing upon this conflict, because the one 
feature cf lhe presant case. which a; once 
brings it within the purview of the 
articie is & matter on which there is nj 
diffzrence of opinion. The articla can 
possibly have no application where the 
deed which the plaintiff challengesis one 
which was not executed by him or by one 
(1) 34 O "99:11 O WN 869;6 O LJ 410, 

(2: 63 Iad Cas. 788; A IR 192t Pat. 53.6 PLE 
43: 2P LT 217; (1921) Pat 47. 
*Page of 34 C.—[Ed. F 
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under whom -he claims, and wkere it is 
absolutely immaterial to the pla-ntiff whe- 
ther it is cancelled or not. But there is no 
dubt that it. does apply toa case in which 
it ig not possible for the plaintiff so get any 
relief until the instrument.is se. aside: 
see Janki Kuarv. Ajit Singh (3). In other 
words, if the instrument is binding upon 
the plaintiff, then even though the “plaint 
may have been made to look as much like 
a suit for recovery of lands . as possible, 
the plaintif in order to gebany such re- 
lief must have the instrument zancelled 
or at, any rate have a declaration of its 
invalidity as against him : See Raja Rampal 
Singh v. Balbhadar Singh (4). - 

In neither of the cases just Gted how- 
ever was the instrument concerned exe- 
cuted by a judgment-debtor; whose in- 
terest the plaintiff subsequently yurchased 
at an execution sale, as is the case here. 
And in the caseof Bejoy Gopal Mukerji 
v. Krishna Mahishi Debi (5), their Lordships 
held that the plaintiff stood in nc need for 


a declaration of the above sharacter 
or, ` for cancelling or. setting 
aside the instrument because the 


instrument which had been exesuted by 
“a widow had become inoperative on the 
death -of the widow, as against tke plaint- 
iffs who were her husband’s heirs. The real 
question therefore is, was the gift binding 
on the plaintiff. This question, -I think, 


.I must answer in the affirmative. 
The gift was made by the husband . of 
defendant No. 2. If it offended s, 53, 


Transfer of property Act, it was voicable but 
not necessarily void. So long as is was not 
avoided it bound the husband Œ defen- 
dant No. 2, and, in my opinion, the plaint- 
iff who purchased the interest of the latter 
in a money execution sale was equally 
bound by it. It requires to be set aside 
or, in any event, a declaration of its in- 
operative character is essential, before the 
plaintiff can succeed in getting possession 
of the property. The question ae to whe- 
ther the plaintiff would be entitzed to a 
declaration that the deedis not binding on 
him will therefore have to be approached 
from the point of viewof Art. Slof the 
Schedule to the Limitation Act. In other 
words, the learned Judge will Lave io 
decide the question asto whether tne plain- 

(3) 15 0. 58: 14 I A 143; 5 Sar. P O J 92; 2 
: fo 2 A 1:29 I A203; 8 Sar. 310; 4 Bor- L R 638: 
60W N89 IP OC). 

(5) 34 0329: 24 IA 87; 9 Bom. LR 6@: 11 CW 
N 49; 50 LJ 334;2 ML TAS 17 MLJ 151,44 
LJ 829 (P QO), 
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tift's prayer in that respect is barred by 
limitation or not, 
the question as to whether he has. institut- 
ed the suit within three years from the 
date on which the facts entitling him to 
have the instrument cancelled or set aside 
became known to him 

There is also another part of the case 
which has not yet been dealt with by him 
though it was found against the defendants 
in the trial Court, I mean the question of 
benami, which, if found in plaintiff’ 8 favour, 
will also entitle the plaintiff to 4 decree, 
irrespective of any question of limitation. 
The appealis allowed, the decree of the 
Subordinate Judge is set aside and the 
case is remanded to the Court of Appeal 
below in order that it may be dealt with 
in-the light of the observations made 
above. Costs of this appeal will abide the 
result. Leave to appeal under the Letters 
ees is asked for butit is refused. 

Case remanded. 


PATNA HIGH COURT 
Civil Revision Bancaan No. 210 of 1983 
an 
Civil Revision Application No, 287 of 1933: 
October 16, 1933 
AGARWALA, J. 
NANHU. ne SINGH- Penrose 


NANDAN MISSIR AND CTHERS — 
OPPOSITE PakTIES 
Civil Procedure Code (Act V of 1808), ©. XXI, 
r. 89—Deposit to set aside sale short by a small sum— 


upon a consideration of 


Party misled by action' of cficer of court— Setting | 


maiter right— Duty of court. 


Where a deposit made for the purpose of setting : 
-aside a sale is short by a small umount, due to the . 


applicant being misled by the cflicer whose duty itis 


“to check the deposit, such an act is not a casual act 


of an officer of the court and if a party is misled 
by the act, the court should set the matter right. Mir 
Dildar Ali v. Thakurani Kusum Kumari(1) Gopinath 
Tewari v. Hiraman Bibi (2). and Rangini Sundari 
Dasya v. E Biswas (3), followed. 
from an order of the Munsif 

of Patna, Fe April 8, 1933. 

Mr. Rajeshwar Prasad, for the Petitioner. 

Messrs. Sarju Prasad and G. N. Mukher- 


jee; for the Opposite Party. 


Judgment, —These two applications in 
revision arise out of two cases in which 
opposite parties Nos. 2 and 3 obtained two 
rent decrees against opposite party No. 1 
and in execution of these decrees, sold two 
holdings. The applicant is the auction- 
purchaser. Opposite party No. 1 applied 
to set aside the sale of the holdings and 
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deposited in Gott Rs. 59-3-9 in one casé 
and Rs. 32-5 0 in the other case for payment 
ofthe decretal amount and compensation. 
In one case the deposit was short by Rs. 9 
and in the other by Rs. 1-!C-9. For 


this reason the deposits were refused and. 


the sales were confirmed. Subsequently 
the opposite parly No.1 applied toset aside 
the sales. This was after the expiry of 
the period of limitation. But it is contended 
that the reason why there had been a 
deficit in the deposit is, that the opposite 
pariy No. 1 had been misled by theaction 
of an officer ofthe couit. The court below 
has found that the opposite party No. 1 was 
in fact misled by the sheristadar. Accord- 
ingly the applications to set aside the sales 
were allowed on the condition of the appli- 
cant paying Rs. 10 in each case. 

Against that order the auction-purchaser 
has moved this court and it is contended on 
his behalf that the order of the court below 
is without jurisdiction inasmuch as it was 
not the duty of the sheristadar toinform the 
judgment-debtor of the amount to be 
deposited for the purpose of having the 
sales set aside. In Mir Dildar Ali v. 
Thakurain Kusum Kumari (1), and 
Gopinath Tewari v. Hiraman Bibi (2), 
following the decision in Rangini Sundari 
Dasya v. Hiralal Biswas (3); it has been held 
where a deposit made for the purpose of 
setting aside a sale is short by a small 
armount due to ihe applicant being misled 
by the officer whose dutyit is to check the 
deposit, such an actis nota casual act of 
an officer of the court. and that if a party is 
misled by the act, the court should set the 
m ätter right. f 

In view of the finding of the court belowin 
the present case that the mistake was due to 
the sheristadar, that the present applications 
in revision must be rejected with costs, 
There will ke only one set of costs; hearing 
fee one:gold mohur. 

Neo Applications rejected. 
(1) 71 Ind Cas 925; 4 PL 1642, 

(212146 Ind Cas 971; 14 P 1. T 478; AI R 1933 Pat 515. 


(3) 126 Ind Cas 207; 330 W N 117u; AL R 1930 
Cal 249; Ind Rul (1930, Cal 703, 


LAHORE HIGH COURT 
First Civil Appeal No. 2u38 of 1927 
June 2, 1933 
JAI-LAL AND ABDUL Rasmn, JJ. 
Lala NARAIN DAS AND OTHERS — 
PLAINTIFFS — APPELLANTS 
- Yersus : : 
BRIJ LAL ANDANOTHER—DEFENDANTS— 
l | RESFONDENTS. ` 
Wall—Construction—Bequest of all movable and 
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immovable property, whether covers right to manage 
dharmsala—Bequest fordharmarth and dharnaala 
and Sanskrit education, whether void for xncerzain- 
t z r - 
Where a person who had established a dharmsala 
and was managing the rame bequeathed morable 
and immovable property of every description owned 
by him and appointed certain persons as the ezecu- 
tors or trustees ofthe will and directed them to 
apvly after hie death in such a manner as they con- 
sider proper ths money aad property bequeathed to 
them for dhurmarth, the dharmsala and San=:krit 
education : ` 

Held, (i) that the deceased intended by the will 
to dispose ofhis entire property including his right 
to manage the -dharmsala andthe attached proper- 


ty; 

(ti) that the bequest tc ‘dharmarth’ was void for 
uncertainty. Runchordas Vandrarandas v, Parva‘i- 
bai (1)and Gurdit Singh v Sher Singh 12), follow- 
ed, Parthasarathy Pillai v. Thiruvengada Pillar (3), 
referred to; : 

(iii) that as the will le=t to the trustees to apply 
the funds to either of these three objects and. in 
such proportion as they think fit, in other words to, 
apply the whols of the income of the trust prorerty 
to dharmerth to the exclusion of the other ob_ects 
or such part af it as theymay deem fit or ever not 


to apply any portion of it to dharmarih, the be- 
quests for the dharmsala and Sanskrit education 
were also void. Venkatancrasimha Kao v. Subba 


Rao (4), Blair v. Duncan 5) and Housten v., Bern 
(6), relied on. : 

F. C. A. fram the dezree of the Subordi-- 
ninate Judge, First Class, Shahpur, at Sar- 
godha, dated April 7, 1927. : 

Mr. Achhru kam tor Lala Badri Las, 
R. B. and Messrs. J. L. Kapur and Ram Lal 
Anand, for the Appellants. 

Messrs. M. C. Mahazan and Gobind: Raw 
Khanna, for the Respondents. 


Jal Lal, J.—One Devi Dial, resident 
of Bhera had established a dharmsala 
called dharasa'a Devi Dial at Bhera by’ 
means of a document, dated” March 27, 
1911, which is printed at p. 73 of the 
printed paper-book. He’ appointed ce 
Bhai Nechal Singh as mahant of the 
dharmsala, and declared that the’ said 
mahant shall manage the dharmsala and 
the lands attached thereto and that the 
said- mahani shall not be liable to de 
ejected “ so- long as ìe may retain good 
moral character.” He was authorised to 
appoint his successor but after consulting 
the manager or managers of the dharmsala. 
It is not necessary to describe the othar 
conditions of the deed. It may, however, be 
mentioned that there is no indication in the. 
deed who the manager or managers -of the 
dharmsala were. It is, however, agreed ` 
both sides before us thet Devi Dial or hig’ 
successor would presumably be understood 
to be the manager or managers. Subsequen-- 
ly to this in 1914 Necha. Singh resigned his’ 


-~ mahantskip, and abandoned it in favour d, 
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Devi Dial. The result was that the latter 
became both the manager and the mahant 
of the dharmsala, Whether there is under 
` the circumstances any real distinction tet- 
ween. the two offices it is not necessary to 
discuss. < 

“On October 25, 1918, Devi Dial executed 
his will which is the subject-matter of dis- 
pute in this case and died the. next day, 
i. e. October 26, 1918. This will is printed 
at p. 59 of the printed paper-book. 
After stating that Devi Dial, testator, was 
without issue he purports to ‘‘make the 


following willin respect of movable and- 


immovable property of every description 
‘as well as cash and agricultural -property 
etc., owned by me.” He appointed three 
gentlemen as the executors or trustees of the 
will and directed them to apply after his 
death in such a manner as they consider 
proper the money and property bequeathed 
to them for dharmarth, the dharmsala and 
Sanskrit education. To Brij Lal and 
Chuni Lal who apparently would other- 
wise have succeeded to his estate, he gave 
land measuring 11 bighas and 2 kanals 
situated within the limits of Kohlian and 
also land held by him jointly with them as 
a mortgagee, ‘They were to perform his 
death ceremonies and expenses whereof 
were to be paid by the executors and the 
trustees, who are described in the will as 
sarprast. = 

The will is inartistically drafied but it is 
not difficult to ascertain frem it the inten- 
tion of the testator. Disputes having arisen 
between the executors and the legal heirs 
of the deceased, the former instituted the 


suit out of which this appeal has arisen: 


for possession of the dharmsala, the land 
attached to it which is described in the 
plaint, possession of a kotha, recovery of 
mesne profits and price of trees alleged to 
have been removed by the defendanis and 
for a declaration that the plaintiffs are the 
mortgagees of certain lands end a house 
situated thereon in their capacity as trus- 
tees of Devi Dial’s will. 

The defendants were the persons who 
would -have succeeded to the estate of Devi 
Dial but for the will. Their main conten- 
tions in the written statement were that 


the will had not been executed by Devi 


Dial, that he had not a disposing mind at 


the time of its execution. They alleged that - 
Dial was incompetent to make a’ 


Devi 
will in respect of the dharmsala or of the 


land attached thereto. They also ‘contend- 
ed that the will related only to the property 
of the deceased which he owned at the 
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time of his death and did not,” therefore, 
affect the ‘dharmsala and attached-lands 
which he had already made a gift of by 
means of the deed of March 27, 191]. “It 
was further urged that the will was void 
for uncertainty. The defendants denied 
that they had removed any trees or that 
they had taken possession of the kotha. 
They claimed that the agricultural land in 
respect of which the plaintiffs claimed a 
declaration ‘as mortgagees had been be- 
queathed to them (the defendants) by. 
virtue of the will. 5. 
The Senior Subordinate Judge has found. 
in favour of the plaintiffs on all these 
matters except the trees and mesne profits., 
The defendants have consequently present- 
ed this appeal. The plaintiffs also have: 
appealed so far as their claim for the. 
value of the trees and for mesne profits is 
concerned and alsoagainst the decree of the 
trial Judge leaving ihe parties to bear their 
owr costs. ` ` 
“On behalf of the defendants-appellants it 
is contended ; “5 
(a) that the will did not purport. to deal 
with the rights of Devi Dial as manager, 
and mahant of the dharmsala and the lands 
and buildings attached thereto, and, . ` 
(b) that the deceased was not competent 
to dispose of these rights by means of the. 
will. 
The Senior Subordinate Judge has held- 
that the deceased intended by the will to dis- 
pose of his entire property including his right. - 
to manage the. dharmsala and the attached. 
property. It is true that the will does not 
expressly make any disposition of- the: 
dharmsala or of the attached property but 
there are indicatioris: that the deceased in- 
tended to include them in.the bequest to: 
the trustees. The Senior Subordinate: 
Judge has held that movable and immov- 
able property of every description as well . 
as the cash and aguicultural property ete., 
‘owned’ by him include this right and. in 
support of this conclusion he takes support 
from the fact that subsequently in the same 
will he appoints the trustees in respect of 
his entire property and authorises them to 
devote the money and the property inter 
alia for the dharmsala. That he was -not 
pleased with his relations is apparent from 
the fact that he gave them .a very small 
area of land. out of his property and this 
also as appears from the evidence on the 
record, at the intercession of others. It is, 
therefore, clear that he had no faith in his 
relations and intended to deprive them of 
every connection with his affairs. In my 
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view having ‘regard to the terms of the will 
the conclusion of the. Senior Subordinate 
Judge that the plaintiffe-:espondents were 
appointed as exccutors and trustees ix 
respect of the dharmesala and the attached 
property as wellis correct. No argument 
was addressed to us to show that the right 
to manage the dharmsala could not be the 
subject of a bequest. 

Ke * % * 

This brings me to the principal conten-~ 
tion of the appellants in this appeal. It 
is contended that a bequest for dharmarth 
is void for uncertainty, and as the remain- 
ing bequests for the dharmsala and Sanskrit 
education have been joined with the bequest: 
of dharmarth so that ihe trustees are 
authorised to spend the money on the 
three objects in such manner as they 
may. consider fit, the -true interpreta- 
tion of:..the deposition is that it is 
left to the trustees to apply the funds 
to either of these three objects and in 
such proportion as they think fit. In other: 
words, it is left to the trustee to apply the 
whole of the income of the trust property 
to dharmarth to the exclusion of the other 
objects or such part of it as they may 
deem fit or even not to apply any portion 
of it to dharmarth. It is therefore, urged 
that as the bequest for dharmarth is void 
for uncertainty, the bequests, for the 
dharmsala and Sanskrit education must 
also be held to be void. Iam reluctantly 
compelled to give effect to this conten- 
tion, : 

In Runchordas Vandravandasv Parvati- 
bai (1) their Lordships of the Privy Coun- 
cil held that a gift for dharmarth is void 
for uncertainty because the object of the 
gift, i.e. .-dharmarth is such a vague 
object that the courts are unable to define 
or toenforce it. This view was followed 
by. the Chief Court of the Punjab in 
Gurdit Singh v. Sher Singh (2). I am 
bound to follow these authorities, though 
not without some hesitation. It seems to 
me that thetrue significance of the ex- 
pression ‘dharmarth’ as understood among 
the Hindus has not been fully taken into 
consideration. Iam in this respect -for- 
tifiéd by the view: of tha learned Judges 
ofthe Madras High Court in Parthasarthy 
Pillai v. Thiruvengada Pillai (3) and 
respectfully agree with the opinion expres- 
sed by Subrahmania Ayyar, J., as to the 

(1) 23 B 725; %8 I A 71;1 Bom. L R607; 3 OW 
N 62; 7 Sar. -54 P 0. 

(2) 14 Ind. Cas 247; 78 P R1912; €3P WR 1912; 
106 P L R 1912, 

(3) 30 M340. ° 


NARAIN DAS v. BRIJ LAL 


1015 
real meaning of dharmarth. If, there- 
fore, it had heen open tome to take the 
contrary view, I would have followed the 
interpretation placed on the expression 
dharmarth by the Madras High Court in 
the case cited-above and would have helu 
that the bequest in this case is not void for 
uncertainty. But as I have already stated, 
I must in view of the judgment of the 
Privy Councilhold that the bequest for 
dharmarth is void for uncertainty. 

The next contention of Mr. M. ©. Maha- 
janis that if the bequest for dharmar:h 
be heldto be void -for uncertainty the 
bequests for the dhermsala and ` San- 
skrit education, which it may incidentally 
be remarked were conceded individual_y 
to be perfectly valid bequests, must also 
be held to be-void on account of their co- 
relation with the bequests for dharmarth. 

This is how the bequest . is expressed in 
the will which isin Urdu “Un ko ikhticr 
hoga, ki meri wafat ke baad jis tareh muna- 
sib samjhen rupaiya wa jaidad bala ko 
Lala Sahib mamduh dharamarth aur 
dharmsaia maujuda aur Sanskrit Widya 
par us rupat ko sarf kardenge,” i. e., 
they are authorised after my death to. 
speed as they may think proper the money 
and property mentioned above for dharc- 
marth and the existing dharamsala and 
education of Sanskrit. It seems to me 
that though the conjunctive word ‘and’ is. 
used, the three objects of the trust must 
be read disjunctively as it is left to ths 
discretion of the trustees to apply the trust - 
funds as they may think proper 7. e, it. 3 
left tothe trustees to apply them to. all 
the three objects or to one or two of ‘ther - 
and in such proportion as thay may de. 
sire, 

Venkatanarasinha Rao v. Subba Raa(4). 
cited by Counsel supports this contentior, 
In that case the bequest | was for tha 
spread of Sanskrit language or that of tha 
Hindu religion or for both. It was held 
that the bequest for promoting the Hinda 
religion was an indefinite or vague objéct’ 
and was, therefore, void for uncertainty. 
The bequest for spreading of Sanskrit 
language, however, was held to be valid 
but the whole of the bequest was held ‘to. 
be void for uncertainty because it was held 
one of the objects was void for uncertainty, 
the whole bequest was void and inopera- 
tive because there was no indication as to 
what proportion was to be devoted respec- 

(4) 73 Tnd. Cas: 991; 46 M 390: 17L- W 3L; (1928 
hd N lll; A LR-1923 Mad, 3876; 32 M LT 
47. 7 a 
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tively to charitable purpdses and to the ad- 
vancement of education. It was observed 
that the testator having left the applica- 
tion of the fund to the discretion of the 
trustees, it would be open to that body 
16 apply the fund for spreading the Hindu 
religion, leaving nothing for the encourage- 
ment of Sanskrit. For thesexeasons ihe 
whole bequest was held to be void and in 
executable. : 

The leading case on the sulzect appears 
to be the judgmeni of the Howe of Lords 
in Blair v. Duncan (5). In that: case a 
bequest in somewhat similar terms as in 
the present case was held to be void for 
uncertainty though one of the cbjects men- 
tioned was held to be valid. Tae-following 
observation ofthe Lord Chancellor in that 
case sums up the conclusion of their Lord- 
ships: — 

“It appears to me that it is impossible to deny 

that the words on which the main qrestion turns, 
namely, ‘charitable or public’ are used-disjunctively. 
Under those circumstances, it appears to me that 
it -would be equally the Jaw of England, as it 
would be the law of Scotland that the disposition 
here givento A. B, to determine what particular 
public purposes should be the objects of the 
trust, is too vague and uncertain for any court 
either in England or Scotland to administer” 
The other noble Lords who sat on the 
Bench delivered separate but concurring 
judgments which are to the same effect. 
Lord Davey expressed himself in these 
terms: — | 

“Jf therefore, the wordsin the pre=nt case were 
merely ‘charitable purposes’ or were ‘haritable and 
public purposes’, I think effect might be given 
to them, the words in the latter ces being con- 
strued- to mean charitable purposes ofa public 
character. 

But, my Lords, the words we have here are 
‘charitable or public purposes, and I think these 
words must be read disjunctively. Ib would, there- 
fore, be in the power of the trustees to apply the 
whole of the fund for purposes wich are not 
charitable though they might be of a public charac- 
ter. Now, my Lords, 1 am not -sware of any 
case in which effect has been given in Scottish 
Courts to a trust for ‘public purposes’and I find 
in the cases which have been refered to indica- 
tions that sucha trust would not be considered 
valid.” 

“Lord Brampton remarked:— 

“Jt is not disputed that ifthe word ‘charit- 
able’ had stood alone, the devise would have been 
sufficiently definite arid valid; but it is urged by 
the respondents that the additions of the words 
‘or public purposes’ renders the device indefinite 
and void because of its vagueness. It seems to me 
that the addition of those words would confer 
upon the trustee the power at his option to set 
aside charitable purposes altogeth=r, and | apply 
the wholeof the bequest solely 
more of innumerable public purposes 


to any one or 
comprised 


(5) (1902): A © 37; 71 LJ P O 22; 50 W R 269; &6 


L T1857; 18 TLR 194, 
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within an unlimited area. .In short, the in- 
tentions of the testatrix areon the face of the will 
and codicil left, so far as relales to the ‘public 
purposes’ to be benefited, in absolute uncer- 
tainty ” h 

This view was affirmed in a subsequent 
decision of the Houseof Lords in Houston 
v. Burns (6). Ths words under:considera- 
tion in that case were, ‘for such public, 
benevolent or charitable purposes: as they 
(the trustees) should think proper’. It was 
held that these words were to be read dis- 
junctively and, therefore, the whole bequest 
was void fcr uncertainty. 

Following these authorities I hold that 
in this case the bequest for purpose of 
dharmarth fails being void for uncertainty 
and consequently the bequests for the 
dharamsala and the teaching of Sanskrit 
also fail. 

The result is that this appeal must be 
accepted and the decree of the trial Court 
modified and while the suit in respect of 
the dharmsala and the other properties 
attached thereto by virtue of the original 
gift must be decreed, is must be dismissed 
so far as the prayer in respect of prop- 
erties which were held by Devi Dial as full 
owner or a8 mortgagee at the time of his 
death and which were not already subject 
of the irustin favour of the dharmsala 
concerned. It may be noted that nothing 
was said before us by the Counsel for the 
plaintiffs in support of their appeal which 
therefore, must te dismissed. I should 
have mentioned in thé earlier part of the’ 
judgment that the will had been duly prov- 
6d by the exécutors in the Probate Court 
and probate had been granted ‘to them 
and also that an appeal by the defendants 
against the grant of the probate had been `. 
dismissed by: this court. Consequently 
Mr. M.C. Mahajan did not repeat the 
objection of his client that the will had 


not been executed by the decedsed 
or that- he had not a disposing 
mind at the time of its. execution. 


In the circumstances of the case I would 

leave ihe parties to bear their own costs 

of this litigation throughout. + 
Abdul Rashid, J.—I agree. 

N -Appeal accepted. 


(6) (1918) A O 337; 87 L JP Ò99; 118 L T 462; 34 
L R219 ` ! 
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_ LAHORE HIGH COURT. 
Second Civil Appeal No. 935 of 1928 
May 30, 1933 
.- Sgapı LaL, C. J., AND ABDUL QADIR, J. 
. Musammat HAYAT BIBI—DEFENDANT— 
-—APPELLANT 
. VErsUs - i | 
MUHAMMAD. AMIN AND OTHERS — 
7 PLAINTIFFS —RESPONDENTS. 

Custom (Punjab) —Khojas of Kasur in Lahore 
District—Bequest in favour of lady—Death of lady 
childless after testator's death—Property, if revers 

“to testator’s heirs—Suit by lady’s husband for pos 
-session of property and mesne profits—Decree far 
.mesne profite—Whether can be given—Civil Procedure 

Code (Act V of 1908), O. XX, r. 12. : 
Among Khojas of Kasur in Lahore District thera 
is no custom by which, onthe death of a womar, 
to whom: property has been bequeathed, childless and 
soon after the testator’s death, such property reverts 
fo the heirs of the testator. as 
- Where the plaintiff brought a suit for recovery-0= 
possession of the property bequeathed to his wife 
who died two months after the death of the- testator, 

-and for the profits of the -property for three years 

prior to the institution of the suit: 

Held, that the parties did not stand in the rela- 
tionship of principal. and agent and that the defen- 
dant was not liable to render accounts to the plain- 
tiff, but the court under O. XX, r. 12, Oivil Proc- 
dure Code, was empowered’ to pass a decree for 
rents-aud mesne profits which: had accrued on the 
property prior tothe institution of the suit. 

‘ Messrs. D. C. Rali and M. L. Sethi, 
the Appellant. : 

Messrs. Shah Nawaz and Feroze Din 
Ahmad, for the Respondents. 


` Shadi Lal, CG. J.~On October 26, 1919, 
Haji, Muhammad Farid, a Khoja of Kasur 
in the Lahore District, made a will by 
which he disposed of his immovable pro- 

perty and his one-half share in a cotton 
` ‘factory to various persons mentioned therein, 
One of the persons favoured by him was 
Musammat Khadija Begam, to whom he 
bequeathed 2-50th share of one-half of the 
factory, which belonged to him. The testa- 
tor died on March 28, 1921, and two 
months afterwards Musammat Khadija 
Begam alsodied. ‘The plaintiff Muhammad 
Amin, the husband of the woman, has 
brought the present suit for the recovery of 


for 


the possession of the property bequeathed. 


to his wife, and alsoforthe profits thereof 
for three years prior to the institution of 
the suit. The .courts below have concurred 
in. decreeing the claim, and in this second 
appeal by the contesting defendant only 
two points have been argued before us. 
The first contention urged by the learned 
Counsel is that on the death of Musammai 
Khadija Begam the estate reverted to the 
testator’s heirg in the absence of her isste. 
The learned District Judge holds that the 
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special custom invoked by the appellans has 
not been established. but it is argued that 
the decision in the frmer suit brought - by 
the ‘appellant against, the husband - of 
‘Musammat-Khadija Begam operates as res 
judicata. That suit was brought in the Court 
of a Subordinate Judze of the Third Class, 
for thé: recovery of Rs. 1,993-9-3, which was 
alleged to have been given in cash and 
dresses, etc., to Musammat Khadija Begam 
as her dowry. The defendant Muhammad 
Amin denied the existence of the custom 
seb up by the’ then plaintiff, but no ceci- 
sion was arrived at on that point because 
‘the whole dispute between the parties was 
referred to arbitration. The arbitrators too 
did not decide any matter, as the parties 
agreed that a sum of Rs. 1,000 should be paid 
by Muhammad Amin tothe plaintiff. Now, 
there are several reasons why the rule of 
res judicata does not operate asa bar to the 
present suit. In the.first place, there was 
no decision,. express or implied, on the ques- 
tion of custom set ud in that case. In 
the second place the present suit is beyond 
the pecuniary, jurisdiction of the court which 
dealt with the former case. Lastly, as 
the learned District Judge points out, the 
former suit related to gifts made by way 
of dowry, and if there was any decisior in 
that case, it related to the: custom taat 
presents given as dowry are returnable on 
the déath of the person to whom they were 
made. In the presen; case, no questior.of 
gift by way of dowry arises; and thare 
can be no doubt that the bequest of zhe 
twoshares in the factory which were given 
by the testator to Musammat Khadija 
‘Begam, cannot be treated as a gift which 
was to revert on the death of the lady 
without any issue. It is to be observed 
that the testator made similar gifts to other 
persons who were not in any way related 
to him, and it would be absurd to suggest 
that, while the bequest to strangers shovld 
be absolute, that made to Musammaé 
Khadija Begam was subject to the rule of 
reversion. I have, therefore, no hesita- 
tation in endorsing the decision’ of the 
learned District Judge cn this point. There 
is, however, some force in tae second 
contention that the parties do not stand in 
the relationship of principal and agent, and 
that the defendant is not lable to rendsr 
accounts tothe plaintiff. The latter, however, 
wants profits attributab'e to his share of the ` 
„factory for the three years prior to the instita- 
tion of the suit, and as laid down in O. XX, 
r. 12, Civil Procedure Code, the Court is 
empowered pass a decree for the rents ard 
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- mesne profits which have accrued on the pro- 
- perty during the period prior to the 
institution of the suit, and can direct an 
enquiry as to-such rents or mesne profits. 
1 would, therefore, direct the-lower appel- 
late Court to enquire into those profits which 
the defendant, who must be. deemed to be 
“in wrongful possession of the plaintiff's share 
actually received or might with ordinary 
‘diligence have received therefrom, and to 
determine the amount which as a -result of 
-the enquiry should be awarded’ to the 
plaintiff. The appeal is accordingly ` al- 
lowed pro tanto and the decree of 
the lower appellate Court modified accord- 
-ingly. The parties dre directed to bear their 
“own costs in this court. . a 
~ Abdul Qadir, J.—I agree. 
Ne I i Decree modified. ` 
; PATNA HIGHCOYRT . 
Second Civil Appeal No. 270 af 1931 _ 
| - September 6, 1933 ae ee 
COURTNEY- İ'ERBELL, O. J.; ARD `- 
i SAUNDERS, J. se 
RAGHUBIR 


NARAYAN SINGH AnD 
5 ANOTHER--APPELLANTS 77 
ha poor versis 4 ; 
- SOTI LAL SAHU—REstoNmeNT. |: 
- -Civil Procedure Code (Act V of 1908), O. - XXI, 
.% 2—Order _ refusing certificate of payment— 
Appealabilt.y of-—Preliminary déctee an. morigage— 
“Refusal to certify payment~ Subsequent passing of 
final decree—Appeal against order of 12fusul—Com- 
petency of. are : i = 
.- An order refusing a certificate of payment is 
appealable. Jadunandan Singh v. Sheonandan Pra- 
sad Singh (1), referred to. 
- Where ina mortgage suit a preliminary decree is 
passed but after the passing-of the dcree an s&p- 
- plication for certificate of payment is rejected and 
later on, a final decree is passed, it is unnecessary 
for the judgment-debtor to appeal against the final 
decree. He can appeal from the order refusing cer- 
- tificate of payment and if he succeeds the payment 
alleged by him will be certifiedand he will be able 
. to take advantage of that certificate in execution of 
the case against him uider the final decree. 
. O. A. from the appellate order of the 


Chota Nagpur, 


i 


~ Judicial Commissioner, 

` dated August 21,1931. 

-© Mr. R. S. Lall, for the Appellants. 

“Mr. H. P. Sinha, for the Respondent. 

_, Courtney-Terrell, C. J.- This is an ap- 
peal from 2 decision of the Judicial Com- 
missioner of Chota Nagpur wko dismissed 
a miscellaneous appeal from the decision 

~ of the Munsif on the ground that no appeal 

: lay.” The -facts of the case are somewhat 

: peculiar. The plaintiff had obtained a 

~ Judgment against the appellant-for Rs. 4,200 
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ina mortgage suit. On November 4, 1930, 
the appellant -filed a receipt for Rs. 3,975 
purporting to be dated September 11, 1930, 
and applied for certification of this pay- 
ment. Theapplication was registered asa 
miscellaneous. case on December 13, 1930. 
On the 16th of the same month, however, 
the decree-holder applied to make the decree 
final on the ground that nothing had been 
realised. The original application by the 
appellant came before the court on June 
13, 1931, and .by an order which is number- 
ed 43, it is stated that the Pleader forthe 
applicant said he had no instructions; the 
opposite party (that is to say the decree- 
holder) tendered evidence of the falsity of 
- the receipt and that evidence was heard 
‘but the Munsif reserved orders until he 
‘had disposed of the application to make 
the decree final. On the 16th he took up the 
matter of the application for the certificate 
together with the application of the decree- 
holder to make the decree final with the 
result that after considering such evidence 
as was before him he dismissed the ap- 
plication for the certificate and made an 
order making the decree final. Now it 
appears that the applicant was prosecuted 
for forging the receipt and was.duly con- 
victed and the conviction was sustained 
on appeal. He is nowin jail. 
The applicant then appealed from the 
decision of the Munsif refusing to certify 
the payment. He did not however, at that 
time appeal ugainst the final decree. 
The appeal “came before the learned 
Judicial Commissioner who dismissed it 
summarily stating that no appeal lay. 
It is perfectly clear, however, that an order 
Tefusing a certificate is appealable and 
‘that matter has already been decided in, 
_to give one case as an instance, that of 
Jadunandan Singh v. Sheonandan Prasad 
Singh (1). A preliminary objection was 
taken to the appeal from that decision to this 
Court. Again it was contended on behalf of 
the respondent that no appeal lay and it 
was said that the proper course was to 
appeal against the final order. It is, however, 
unnecessary for the appellant to appeal 
against the final order. If he has been succes- 
siul in his appeal the payment alleged by 
him will be certified and he will be able to 
take advantage of that certificate in execu- 
tion of the case against him under the final 
decree. I would therefore allow this appeal 
and remand the case to the Judicial Uom- 
missioner to be dealt with, on its merits. 


ae 


z: (1) 68 Ind. Cas. 645; AIR 1922 bat, 276; 1 Pat 
“644; (1922) Pat 200; 3PLT487. ~ 
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In the circumstances of thè. case we. think it: 
right to make the costs abide the result. 
i PAUNGE TS, J.—I agree. ~ 
-Neo . Case remanded: 


` SIND JUDICIAL COMMISSIONER’ s 
; COURT 
i FULL BENCH: 


Civil Revision Application No. 108 of 1932 . 


September 5, 1933 


Be. Firm BEN ARSIDAS & SON S— 
i s APPLICANTS | 
“© versus ~ 5 
“Frew MURLIMAL SANTRAM— 
.. ` OPPONENTS. f 
Arbitration Act (IX of 1899), 8. 19— Court , meaning 
of—Court in which application under 8. 
presented— Whether court seized of the case. - 
The word ‘Court’ in s. 


High Court ora District Court, or any.other court, 


of inferior. jurisdi¢tion such as the Court of Small 


Oauses or a Subordinate Court. It -is that court 
--which ia-in a better position to know and to decide 
expeditiously whether the application for stay hes 


been filed after appearance in ‘court and before taking ' 


any step in the proceedings. 
Oase law discussed, 


Mr. Kodumal Lekhraj, for the Applicants. : 
Mr. Kundanmal Dayaram, for the Oppe- 


nents. 


-Rupchand, d.. G.--The following two 
questions have been referred to the Full. 


Bench: (1) What isthe court in - which 
an application. under s. 19, Arbitration Act, 
ought properly.to be. presented. 


tion. y 
The answer’ to the first question depends 


upon the true meaning of the expressior. 
‘the court’ which is used in s. 19, Arbitra- 
This expression has been inter-_ 


tion Act. 


‘preted in three different ways: First, that 


it means the court in which the suit whick - 
is sought to be stayed is pending. This. 


is the view taken by Pratt, J., in Khillooram 
- Lokiramv. Louis Dreyfus and Co. (1), and 


in Rattanchand Ramkishindas v. Sahiram ` 
Dunichand (2), when he- was a Judge of, 
thiscourt and Jn re Babaldas Khemchand . 


(3) when later he was å Judge of the High 


Court of Judicature at Bombay. The view. 
taken by Pratt, J:, has been followed in tke, 


(1) 52 Ind Oas 130; AI R 1919 Sind 57;'3SUR. 


p” 52 Ind Cas 139; AT, R 1919 Sind 80; 1381 RI 


4) 57 ma a $97, SIR 1921 Bom 185; 4 
Bom LR 8 


45 B 1; 22 | 
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~ Bombay Co. Lid (9). 
19 should i be- 


19, Arbitration Act, means 
~ the court seized-of the case, whether such court be a- 


(2) I: 
there concurrent. jurisdiction “to any other. 
court to hear and decide such an applica-: 
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later rulings of the Bombay High Court in’ 
Tatya Rowji v. Hathibhai (4), and Babubhai; , 
v. Madhowji Govindji. and Co. (5). The. 


< Allahabad and the Lahore High Courts: 
- have also takena similar view in Sita Ram’ 


Nath,Mal v. Sushil Chandra Das & Co. (6) 


-) and Jiwanmal Thakurdasv. Shahzada Nand, 


& Sons (7). The second interpretation} 

given to the expression is that it means 

“not: the coart in which the suit sought to be’ 

stayed is pending but the High Court or the District ° 
Court as the cess may bə, to which that court is ` 


£ subordinate,” 
| BOKAN, J.O., MERTA AND Loso, A. J. Ce | 


. C. 


This is tha view taken by Orouch, A. J. ; 
in Ratanchand Ramkishindas .v. Sahi- 
ram Duniczand (2), ky Davar, J., in Ralli* 
Brothers v. Nur Muhamad (8) ‘and by Lort-- 
Williams, d., in Radiakissan Dhanuke ve! 
A third meaning is; 
that given tp the expression by Hayward, : 
A.J. ©. (now Sir Maurice ‘Hayward! in’ 
Khillooram Lakuram v. Louis Dreyfus & . 
Co. (l)andin Rattanchand Ramkishandas - 
v.Sahiram Dunichand (2). He has held : 
that ‘the court’ means the arbitration court ` 
or the cours in which an application for’ 
appointment or substitution of an arbitrator - 
or for filing an-awerd under the Incian 
Arbitration Act may be made irrespective 
of the question whether or not such court. 
is also the curt in which the suit is pend-. 
ing. TheImdian Artitration Act of 1899 is: 
based upon she English Arbitration Act of! 
1889, s. 19, =rds.4, cl. (a) of the Indian 
Act, ‘cofresp=nd toss. £ and. 27 of the Eng- 
lish’ Act. “But.the seetions of the Indian’ 
Act are not copied verbatim from the Eng-, 
lish Act. Hadthey been an exact copy of. 
each other; perhaps there would have ben. 
no divergenze- of judicial opinion on the, 
point in issue. Section 4 of the Engish. 

Act, reads : 

$ ‘If any party to aaubmission, | or’ any person claim-' 
ing through or under him, commences any lagal 
proceedings in any court against apy other party to: 
the submission, or any person claiming through or 
under him, in z=spect of any matter agreed to bes 
referred, any party to sueca legal proceedings may 
at any time after appearance, and before delivering 
any pleadings or taking any other steps in the 
proceedings, apply to that- court to stay, 
the proceedings, and that court or a Judge thersof, 
if satisfied that there is no sufficient 
reason why the mattar should not be referred’ 


(3) 111 Ind Gas 641; AL R 1923 Bom 275; 52 B £20, : 
30 Bom L R 661. 

(5) 184 Ind Gs 705; AIR 1931 Bom 343; 55 B 503; , À 
33 Bom L R 75% Ind Rul (1931) Bom 513, 

(6) 63 Ind Cas 813;A I È 1921 All 219; 43 A 553; 
19'a L J 495. 3 

(7) 130 Ind Oas 169; A I R1931Lah 66; Ind Rul 
(1931) Lah 337. . 

-(8)'31 B 236-3 Bem L R955 .* 

(9.121 Ind Ces 574; A.L R 1930 Gal 51; 


56 0 755° 
33;0 W N 888; ind Rul (1030) Cal 158. 
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in accordance with the submission, and that the 
applicant was, at the time when the proceedings 
were commenced, and still remains, ready and 
willing to do all thinge necessary to ihe proper 
conduct of the arbitraticn, may ndke an order staying 
the proceedings.” l ; i 

“This section is inils turn based.on s. 11 
of the Common Law Pleadings Act, 1854. 
Such doubts as existed in the English 
Courts with regard tothe true meaning.of 
the expression, “that Court” used in s. 4 
of the English Act, have been amply 
removed by the decision in Morriston 
Tinplate Co. v. Brooker, Dore, and Co. (10). 
In that case Bray, <, has said at p. 4090: 
““It is true that the High Court, or a Judge 
thereof alone has jurisdiction under the Act: of 
1889 to do many things in connection with an 
arbitration, as for instance, to set an award aside, 
or to order an arbitrator to state a spécial case or 
to decide points on a special case. When. we look 
at the. Act.of 1889, we find that the ‘words ‘the 
Court or. a Judge’ are almost always used, which 
prima facie means, according to s. 27, the High. 
Court or a Judge of the High Court: But when 
we come to s. 4, there is a deliberate use of wider 
words . a 
deliberate use of the different expression ‘any Court’ 
and that the Legislature thereby expressed, its 
intention that any court had’jurisdiction to stay 
proceedings when thre has been a submission to 
arbitration. lt would be strange if it were not 850, 
because otherwise an action to recover £1.0-might 
be brought in the county court in a case where 
there had been a submission to arbitration and the 
proceedings could’ not bė stayed, whereas if the 
claim was for £101, and in consequence the action 
had to be brought in the High Court, the preceedings 
could be stayed.” so 

“Now it is no doubt true that the first 
part of the reasoning of Bray, J.; disappears 
in view of the fact that ın s. 19, Arbitration 
Act, the Legislature has dropped the words 
“in any court” which appear after the words 
“any legal proceedings” and has sub- 


stituted the words “the Court” forthe words’ 


“that Court or a Judge thereof” which 
find place in s. 4 of the English Act. It 
is chiefly on account of this change which 
has been effected ins. 19 that it has been 
urged, and not without good reason, that 
“the Court” must receive the meaning which 
is assigned to it by s. 4, cl. (2) of the 
Indian Act, namely, “the High Court or the 
District Court” and not any Court. 

But the second argument of Bray, J., 
does not. appear to have been ‘properly 
-appreciated, and no attempt has been 
made to meet it.” “Stay of proczedings” 
has a definite meaning in the English Law. 
In Mozley and Whitley’s Law Dictionary 
at’ p. 306, Edn. 4, it is said: : 

“Stay of proceedings is the putting an end to 

(10) (1908) 1 K B 403; 77 LJKB 197; 98 L T 219; 
24 T L R 224; 528 J 210. ah 
“Page of (1908) 1, K.B—(fd] ~ 
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the proceedings in an action by a summary order 
of the Court It differs from an injunction and 
from a prohibition: ł. Staying proceedings is 
effected by the court in-which the action is brought, 
or by some other court o1 appeal therefrom; 2 
An injunction to restrain proceedings is an order 
of an independent court restraining the plaintiff from 
proceeding in the action: and 3. A prohibition is 
an order of a superior court, prohibiting the court 
in which, the action is brought from taking 
cognizance theredf.” 

In Byrne's Law Dictionary, it is said 
that a stay of proceedings in an action 
is a suspension of them which may be 
either conditional or absolute. The use of 
the expression “suspension” equally indicates 
that it is the court seized of the case or 
the Court of Appeal in the exercise of its 
appellate jurisdiction which suspends the 
proceedings in the case. The expression 
used in ss. 4 and 19 of the English and 
Indian. Acts, is “make an order staying- 
the proceedings” and it is perhaps on. 
account of the use of this expression that 
Bray, J., has based the second ground of 
his reasoning which is to the effect that if 
the power of staying proceedings was vested 
in the High Court only, there could be no 
stay of proceedings in the County Court. 
If this reasoning is sound, it affords an 
argument as strong as that in the first part 
of his: judgment for holding that the 
Legislature had by the use of the expression 
“order of proceedings” expressed its inten: 
tion that in s. 19 of the-Act, “the Court” 
shall mean the Court in which the suit is. 
pending. Ta 

This reasoning finds ample support in 
the provisions of s. 96, cl. (b), Specific 
Relief Act, which in express terms lays 
down that'an injunction cannot be granted’ 
to stay a proceeding in a court not sub- 
ordinate to that from which the injunction 
is sought. In Khilooram Lokuram v. Louis 
Dreyfus and Co. (1), at p. 21*, Sir Maurice 
Hayward has said: 

“The stay order might well be considered to be: 
rather an injunction to the parties than an act: of 


control of courts outside the jurisdiction of the. 
arbitration court.” 


This argument is probably intended to 
get over the provisions of s. 56, cl. (b), 
Specific Relief Act. But if a stay order is. 
treated asa mandate to the parties and not 
as-a mandate to the Court before which thé 
suit is pending, it is likely to result in 
serious consequences. What would happen 
if the court seized of the case refused 
to postpone it and nonsuited the plaintiff? 
In that case, the plaintiff not only would 
lose: irrevocably his institution fee but he 
might also be mulcted with*costs and be 

* Page of 13 8.L.R—[Hd] ~~ z 
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barred from filinga freshsuit on the same 
cause of action in the event of the sub- 
mission to arbitration subsequently proving 
infructuous although he was not to blame 
for the same. In a case where the sub- 
mission clause provides for a reference to 
three arbitrators, it is open tothe court to 
stay proceedings: See Manchester Ship Canal 
Co. v. Pearson (11), although it has not power 
to-appoint an arbitrator: Re Smith and Nelson 
(19), Tf the suit is dismissed and one of 
the parties to the submission who is de- 
fendant in the suit refuses to appoint an 
arbitrator, there is no machinery tocom- 
pel him to do so, if the submission pro- 
vides for three arbitrators, and ifin such a 
ease the suit has been dismissed the plain- 
tiff may beleft without a remedy. 

There are also other difficulties in the 
way of treating an order of stay of pro- 
ceedings as an order directing the parties 
not to proceed with the suit while a stay 
order is in force. English Courts have al- 
ways exercised certain powers during the ope- 
ration of an order staying the proceedings in 


a suit : for instance whereihe suit is inter’ 


alia for an injunction, it is competent for 
the plaintiff notwithstanding an order for 
stay to apply to the court for one at any 
time: Willesford v. Watson (18), or where 
the arbitrator cannot award ejectment the 
plaintiff may in a properly constituted suit, 
ask the court to give effect to the direc- 
tion of the arbitrator in that respect : 
Wade-Gery v. Morrison (14), or where a 
Receiver is asked for, pending the dis- 
posal of a suit, the court may appoint a 
Receiver before ordering a stay of the pro- 
ceedings as in Zalinojf v. Hammond (15), 
or stay the proceedings with liberty to res- 
tore the motion, as in Machin v. Ben- 
nett (16). . 

All these acts staying the proceedings, 
cannot conveniently be done unless the 
court staying the proceedings is the court 
possessed of the suit. Our attention has 
not been invited to any reported case of 
this court or of any other High Court in 
which an order has been granted by court 
for stay of proceedings of a suit pending 
in another court which is not subordinate 
to it. The only case in which so far as 


(11) (1900) 2 Q B 606; 69 L J Q B 852; 48 W R 689; 
LT 45 


(12) (1891) 25 QB 545; 59 LJ Q B 533; 39 W R 
117; 63L T 475. 
(13) (1873) 8 Oh 473; 42 LJ Oh 447; 28 L T 428; 21 
R 350 


14) (1877:37 L F270, 
15) (1892) 2 Oh 92; 67 LJ Oh 370; 78 LT 456. 
16) (1866) 35 L J Notes 411. 
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I am awere, an aplication was made in 


this coart in the exercise of its original . 


jurisdictio to stay a suit pending in a 
‘court whieh was nct subordinate to it is 
the case of Chetumal Bulchand v. Khiamal 
Multanima: (17), anc in that case Milne, A. 
J. ©., decHned ‘to passa stay.order. The 
learned Additional Judicial Commissioner 
relied upon the follcwing two grounds: 

1. “That if it{s-19, Arbitration Act) was intended 
-to override ihe provisions of s 56 ıb) Specific Re- 
lef Act, thezs would have been express words to 
that efect : and No. 2 the context of s 14, Arbitration 
Act, was repusnant tothe definition of ‘the court’ in 
8 40f that Acs.” 

A great majority of the contracts made 
between merchants at Karachi on the one 
hand, and those in the Punjab on the other, 
contain an arbitration clause. In-all such 
cases, when=ver a Purjab merchant has in- 
stituted a suitin the Punjab in breaca of 
the arbitration clause, an application for 
stay ofthe suit has been made to the Pun- 
jab Court in which the suit is pending, 
and not to:this court. Charles Louis Drey- 
fus & Co. v. Gurditta Mal (18), Charles 
Louis Dreyyus v. Jai Chand 18 Ind. ‘Cas. 
-316 (19) Chajju Mar & Co. v. Gurmukh 
Singh 42 Inc. Cas.:95 (20) Ganeskdas Isaar 
‘Das y. Durga Dutt sagan Nath (21), Fol- 
kart Brothers v. Fateh Muhammad Karim 
22), are all instances >f applications fied 
in the Punjab Courts notwithstanding the 
fact that thearbitration Court was undouwb- 
tedly the Karachi Court. ` 

Tf “the court” in s. 19: of the Act, does 
not mean tha arbitration Court, because 
such a meaning is repugnant to s. 4 of the 
Act; there is equally no reason why “tie 
court” shoul. be ¢inserpreted to mean 
the High Ccurt or the District Court in 
which either the suit is pending or whieh 
has appellate jurisdiccion over the court 
in which the suit is pending. Tointerprst 
the expressioz “the court” in that mannar 
would with 21 due respect, be adding sə- 
veral words z0 the section which are not 
there. It was suggested that the iz- 
tention of ths Legislature was that 
powers under the Indian Arbitration Act 
including the power >f stay should ke 
exercised by superior courts. But a refe- 
rence to Bill No. 8 of 1898 published in 
“The Gazette of India” for that year at 


tim 134 Ind Oss 398; A I R 1931 Sind 106; 258L R 
466; Ind Rul (193.) Sind 142. 

(18) 9 Ind Cas 655; 35 P R 1911; 70P W R1915; 
85 P LR1911. : 

19) 18 Ind Oae 316; 54 P W R 1913; 124 P L R 1913 

(20) 42 Ind Oac 25. : 

(21; 60 Ind Gae 777; AIR 1922 Lah 97:2 Lah 19. 

(22) 61 Ind Cas.322; 3 UP L'R (L) 42, 
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| p..288 makes it abundantly clear that while 
- “the court” was defined in one of the clauses 
‘of the Bill as at present, there was no 
` clause embodying the provisions of s. 19. 
_In the Bill as it was originally drafted, the 
Legislature gave no jurisdiction to any court 
“to stay a pending suit, but empowered the 
. court in which a suit was filed to _non-suit 
“the plaintiff on the ground that he had filed 


- his suit in breach of the submissicn clause. . 


- This end was achieved by amending s8. 21, 
` Specific Relief Act, to a certain extent. 
: Clause 19 of the Bill was directed to amend- 
“ing s. 21, Specific Relief Act, so as to 
-enable.a defendant to plead. an agreement 
to submit disputes both present and 
future, to named or unnamed arbitrators, 
,as.a bar to the suit brought in breach of 
-such. agreement. It was only at the final 
stage that the provisions now: contained 
ins. 19 of the Act,. were enacted so as to 
enable courts to stay suits and not to dis- 
miss suits on this ground. 


_ A good deal may be said. in favour of . 
investing superior courts with -jurisdiction . 
„to entertain an application for appointment ` 


and substitution of arbitrators and hear- 
‘ing of objections to an award passed by 
-arbitrators appointed by -one of the parties 
to the submission on the. strength of the 
power given to him under the submission 
clause. But the proper court to stay a 
Suit on the ground that it has been filed in 
breach of the submission clause ig the court 
seized of the case whether such court isa 
superior or inferior court; more so when 
the court is required to exercise a discre- 
tion whether it should stay the suit or not. 
It is that court which is in a better posi- 
tion to know and to decide expeditiously 
whether the application for stay has been 
filed after appearance in court and before 
taking any step in the proceedings. 

If an application for stay of a suit is to 
be made to a different court, a difficulty 
immediately arises. The defendent is serv- 
ed with a summons to attend the court on 
a particular day. He has no time to apply 
for stay of the suit either to the arbitra- 
tion court or the Appellate Court and 
obtain.an interim stay order. He putsin 
appearance in the court in which the suit 
is pending on the day of hesring. -He 
might be compelled to proceed with the 
suit, and it might then be too late for him to 
get a stay order. 

Under tae circumstances, it- is difficult 
to see how, the Legislature should have 
thought it fit to make a departure from 
the English Law so as to deprive inferior 


- HANS GIR V. RAGHBIR SINGH” si 
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courts of their power of staying suits pend- 
-ing before such courts. That this. could 
not have been the inténtion of the Legis- 
lature is also apparent from the fact that 
“mine years later the Legislature invested 
all courts whether superior or inferior with 
powers to stay. proceedings pending before 
such. courts by enacting para. 18, Sch. I, 


- Civil Procedure Code. 


“For these reasons, we are of opinion that 
“the court” ins. 19 of the Act, means the 
court seized of the case, whether such court 
“bea High Court or a District Court, or.any 
other Court, of inferior jurisdiction such as 
the Court of Small Oauses or a Subordinate 


Court. In this view the second question 

does not arise and we would answer ac- 

cordingly. : 2 ns 
Ne _ Reference answered. 


——— 


| LAHORE HIGH COURT. 
Second Civil Appeal No, 261 of 1933 
October 24;-1933 
DaALIP SINGH, J. - 
HANS GIR—DsrenDANT—APPELLANT 
versus 
RAGHBIR SINGH-— PLAINTIFF AND OTHERS— 
DeEFENDANTS— RESPONDENTS. 
Punjab Tenancy Act (XVI of 1887), s. 88—‘Abandon- 


ment’, if limited to provisions of s. 88—Question of 
abandonment—Question of fact—Civil Procedure Code 
(Act V of 1908), s. 100. 
- ‘Abandonment’ under the Punjab Tenancy Act is 
net limited to the provisions of s. 38 of the Act. 

The question of abandonment is generally one of 


ct. 

S. 0. A. from the decree of the District 
Judge, Gurdaspur, dated August 13, 1932, 
affirming that of the Subordinate Judge, 
Fourth Class, Pathankot, dated November 
30, - 1931. St f < 

Mr. Shamair Chand, for the Appellant. 

. Mr. M. C. Mahdjan, for the Respondents. 
. Judgment.- The learned Counsel for 
appellant contends that “abandonment” 
under the Tenancy Act is limited to the 
provisions of 8. 38. I do mot. agree with 
this contention at all and the question 
of abandonment generally is one of fact. 
The Courts below have agreed that the 
widows have abandoned the land, and -I 
see-no reason to interfere with this -find- 
ing. No other point is pressed before me. 
Hence the appeal fails and is dismissed 
with costs. 


N. Appeal dismissed, ` 


1933, 


f OUDH CHIEF COURT A 
Execution Decree Appeal No. 9 of 1933 
August 3, 1933. 
ALLSOP, J. l 
SARFARAZ ALI AND ANOTHER—ỌOBJECTORS 
-_ APPELLANTS 


VETSUS 
i ABDULLA-—RESPODENT, p 
Civil Procedure Code (Act V of 1908), s. 47,0. XET, 
1.58—Deecree against assets —Attachment—Claim >y 
legal representatives on their: own behalf—Onus Df 
proof of title ~Proof of possession, effect of. 
It is an established principle of law that a personin 
possession cannot be dispossessed by any other person 
unless that other person establishes his title to the 
property. . . f : 
- | Where properties are attached as properties of a 
deceased person in the hands of the defendants and 
the defendants who are in possession claim tn 
property as their own, the burden is onthe decrre- 
holder to prove that the properties belonged to tas 
judgment debtor. 

- Mr. L. S. Misra, for the Appellants. 

Mr. Anant Prasad Nigam, for the Respœ- 
dent. 


. dudgment.—On March 24, 1930, 0o23 
Ohheda executed a promissury note br 
Rs. 150 in favour of Abdulla. On Chheds’s 
death Abdulla instituted a suit on the basis 
of the promissory note against his widcw 
Musammat Jumia and his three cousins 
Badlu, ` Husain Ali and Sarfaraz Ai, 
Abdulla obtained a decree for a certan 
.sum of money which was to be realized 
from such assets of Chheda, if any, which 
might have come into the hands of the 
defendants. In execution of that decrss 
he attached a house in a village and some 
muaji and grove lands which were in tre 
possession of Sarfaraz: Ali and Husain A i. 
Sarfaraz Ali and Husain Ali have put n 
an objection which has given rise to ths 
appeal alleging that the property in dš- 


pute was no part of Chheda’s assets. Itis- 


admitted that this property originally bə- 
longed to Rajjab Ali. After his deata, 
Chheda claiming to be his son executed a 
deed of sale of the property nowin questicn 


in favour of Raja Ram and Jagannath Singa. . 


The deed of sale is Ex. 1. Raja Ram has 
deposed that such .a deed of sale was execa- 
ted in his favour and Mehrban Singh one 


of the attesting witnesses to the deed hss. 


said that such a deed was executed in his 
presence. From his cross-examination it 


appears that he wasreferring to Ex. 1. TLe. 
deed was registered. Neither of the courss. 


below has held as a matter of fact that tke 
deed was not executed by Ohheda. mm 
these circumstances I must hold that tke 


actual execution of the deed is proved. 
There is no allegation that it was without 
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consideration. I find that the transfer as far às 
Chheda was concerned was'a valid transfer 
of the property. On June 5, 1929, Sar- 
faraz Ali and Husain Ali put in an applica- 
tion in the course of certain proceedings 
for the correction of the revenue papers 
saying that they were persons entitled to 
part of the property in dispute, that is, to 
the muajfi land. It appears that a prozla- 
mation was issued on June 16, 1929. Raja 
Rem and Jagannath Singh claimed this 
property on the basis of the sale deed. On 
June 26,1629, Raja Ram and Jagannath 
Singh of the one part and Sarfaraz Ali and 
Husain Ali of the other part entered into 
a compromise in respect of the sale deed. 
Sarfaraz Aliand Husain Ali agreed lo pay 
Rs. 55 to Reja Ram and Jagannath Singh 
who in their turn gave up the remaining 
Rs. 45 out af the sum of Rs. 100 which had 
been paid ky them as consideration for the 
sale, saying- that they would recover that 
money from Chheda personally or from 
other property belonging to him. On the 
basis of this somprom:se the Revenue Court 
passed an order on June 28, 19.9, that 
the names of Sarfaraz Ali and Husain Ali 
should be entered in the revenue reccrds 
as being in-possession of the muafi lands. 
The court= below have held that Husain 
Ali and Sarfaraz Ali cannot object to the 
sale of the property in dispute in execution 
of Abdulla’s decree. The original Court 
came tothe conclusian that the sale daed 
executed by Chheda in favour of Raja Ram 
and Jagannath Singh was not intendec to 
have any eft=ct. It relied in the main unon 
the fact that Sarfaraz Alı and Husain Ali 
had contested the claim of Raja Ram and 
Jagannath Singh in the course of the pro- 
ceedings for the correction of the revenue 
records. It however seems to have over- 
looked the fact thai Sarfaraz Ali and 
Husain Ali did not contest the right of 
Raja Ram end Jagannath Singh upon the 
ground thas Chheda had not intended to 
transfer the property to them but on she 
ground, as appears from the order of the 
Revenue (curt, that Chheda, not being the 
son of Rajjab Ali had no interest in the 
property which he could transfer. The 
learned Judge-of the Appellate Court aas 
proceeded in his argument upon the assump- 
tion that Chheda had alienated his interest 
in the property. Both the courts seem to 
have been ofthe opinion that Sarfaraz Ali 
and Husain Ali could 20t oppose the attach- 
ment and sale of the property in dispute 
because they were nat the vendees, 5 is 
an establisted principle of law that a 
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person in possession cannot be dispossessed 
by any other person unless that cther per- 
son establishes his title to the property. It 
has been urged in arguments that once the 
property had been attached by Abdulla, 
Sarfaraz Ali and Husain Ali could not 
object to the attachment and sale unless 
they could prove their title. it would 
create an impossible position if ary person 
who could get an ex parte order t attach 
property in the possession of anotk=r could 
sell that property unless that other were 
able to establish his title. We may take 
the analogy of an objection under O. XXI, 
r. 58, Civil Procedure Code. The objector 
must show that he has an interest in the 
property before he can ‘succeed in his 
objection. : 

But it is surely sufficient for him to sho 
that he was in possession of the property. 
Once he has succeeded in showing that, it 
is for the decree-holder to prove that that 
property was in fact the property of the 
judgment-debtor. In other words, in these 
circumstances, the burden would be on the 
decree-holder to prove that the judgment- 
debtor had a title to the property. The 
present proceedings were under s. 47, Civil 
Procedure Code, but the same principle 
applies. The courts below have recognized 
the principle because from the form of the 
issues it isclear that the burden was thrown 
on Abdulla to prove that the property in 
dispute was part of the assets of Chheda 
in the possession of Sarfaraz Ali and Husain 
Ali. Imay point out also that ths decree 
allows Abdulla only to attach and sell the 
assets of Chheda which happen to be in the 
possession of the defendants in the suit. 
Before he can attach and sell he must 
obviously show that any property which he- 
proposes to proceed against is par of the 
assets of Chheda. It is not sufficient for 
him merely to show that it is not the pro- 
perty of Sarfaraz Ali and Husain Ali. It 
has been argued that the compromise of 
June 26, 1929, did not operate to transfer 
the rights in the property to Sarfaraz Ali 
and Husain Ali, but this is a question 
which is quite beside the point. It seems 
to me perfectly clear that Chheda. at least 
had no further title to the property after 
he executed the deed of sale: At the time 
of his death this property was noi his and 
it could not after his death be part of his 
assets in the possession: of Sarfaraz Ali and 
Husain Ali. 

Another argument which has been ad- 
dressed to me on behalf of Abdulla is that 
Sarfaraz Ali and Husain Ali wers among 
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the heirs of Chheda, as undoubtedly they 
were, and that the presumption must be 
that, if they were in possession of the pro- 
perty, they must have been in possession in 
that capacity. This argument is not in 
accordance with the facts, Whether the 
compromise of June 26, transferred 
any title to Sarfaraz Aliand Husain Ali or 
not the fact remains that this compromise 
and the order of the Revenue Court on ifs 
basis lead to the conclusion that Sarfaraz 
Ali and Husain Ali were in possession of the 
property long before Chheda’s death and 
that they did not acquire possession on his 
death as his heirs. It seems quite clear 
to me, that Abdulla has failed to prove 
that the property in dispute is part of the: 
assets of Chheda and consequently he is 
not entitled to attach and sell the property 
whether Sarfaraz Ali and Husain Ali have 
a good title to it or. not. The courts below 
directed that the property should be sold 
as the assets of Chheda. Sarfaraz Ali 
and Husain Ali have appealed against this 
order. Their appeal must be allowed. I 
therefore allow the appeal and set aside 
the order of the courts below. The objec- 
tions of the appellants are allowed and 
they will get their costs in all courts. 
A. Appeal allowed. 


LAHORE HIGH COURT 
Miscellaneous First Appeal No. 956 
1932 : 
June 28, 1933 
Tex OHAND, d. 
HIRA LAL-—JUDGMENT-DEBTOS— APPELLANT 


versus 
Musammat MOHAN DEVI—DEcRgE-HOLDER 
: — RESPONDENT. . 

Civil Procedure Code (Act V of 1908), s. 11, Expl. IV, 
O XXI,r. 22,0. XL, r. 1—Notice under—Judgment- 
debtor's objection to decree-holder's capacity to maintain 
application to execute—Rejection of—Res judicata— 
Whether operates to debar judgment-debtor from object- 
ing subsequently —S 11,Expl IV, whether applies to exe- 
cution proceedings—Maintenance made charge on pro- 
perty—Arrears—Receiver, appointment of 

The object of the notice issued under O. KAI, 
r. 22, is to give the person, against whom execution 
is taken, an opportunity to urge objections as to the 
maintainability of the execution” application and to 
prevent his being taken by surprise after the lapse of. 
two years or more from the dateof the decree. 

While raising such objections, he is obviously not 
bound to raise all other points, which might exist 
against the particular mode in which execution is 
sought. Consequently, if the objection ofa judgment- 
debtor asto the decree-holder's right to maintain 
an application is rejected, res judicata does not 
operate to prevent him from objecting to the mode of 
execution sought subsequently. Kalyan Singh v. Jagan 


of 
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Prasad (|), and Subramanya Iyer v. 
Chettiar (2) referred to. 

If the holder of a decree for maintenance can proceed 
only against a house which has been made a charge 
for payment of maintenance and maintenance falls in 
arrears, it is highly desirable to appointa Receiver for 
the purpose of paying off the arrears as well as for 
ensuring punctual payment of the maintenance in 
future without forcing the decree-holder to take out 
execution every month 

Quere:—Wether Exp. IV tos. 11, Civil Procedure 
Code applies to execution proceedings. 

. F. ©. A. from an order of the 
- Sub-Judge, First Class, Lahore. 
Mr. Shanair Chand, for the Appellant. 
Mr. Ajit Ram, for the Respondent. 


Judgment.—Civil Appeals Nos. 956 and 
957 of 1932 arise out of proceedings in exe- 
cution of a decree and may be disposed of 
together. The parties are husband and wife 
who do not appear to have been on good 
terms for some time. In 1922 two suits 
were instituted, one by the husband, Hira 
Lal, for restitution of conjugal rights, and 
the other by the wife, Musammat Mohan 
Devi, for recovery of maintenance. Both 
suits were referred to arbitration and, on 
March 4, 1923, the arbitrator gave his 
award, allowing Musammat Mohan Devi, 
maintenance at the rate of Rs. 50 per month 
from August 1, 1922, and making this and 
future maintenance a charge on a house 
belonging to thehusband. A decreein ac- 
cordance with the award was passed on 
January 29, 1924. The husband appears to 
have paid maintenance for some years- -at 
the rate decreed, but he neglected to doso 
for some months before the present pro- 
ceedings started. Accordingly the wife 
took out execution of the decree, prayed for 
attachment of the moveable property of the 
judgment-debtor and for his arrest. A 
notice under O. XXI, r. 22, Civil Procedure 
Code, was issued to the judgment-debtor 
to show cause why the decree should not 
be executed against him. He eppeared 
in answer to this notice and stated, that 
the decree could not be executed ‘as the 
decree-holder had waived her fight to re- 
ceive maintenance which has been granted 
to her by the decree. On February 24, 
1933, the executing Court held that the al- 
leged waiver had not been proved and that 
the execution could proceed. A few days 
after warrants for the arrest of the judg- 
ment-debtor and for - attachment of his 
movable property were issued, but he 
objected that the decree having created a 
charge on the house in Ram Gali for the 
maintenance of the decree-holder, it was 
not competent to the decree-holder to pro- 
ceed against him personally or against the 
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other propersy belonging to him, The learn- 
ed Subordinate Judge has overruled shis 
objection ir limini on the short ground 
that the ples is barred by res judicata by 
reason of tke fact that the objection was 
not raised by the judgment-debtor when he 
appeared tcshow cause onthe notice which 
had been issued under O. XXI, r. 22, Civil 
Procedure Code. Against this order the 
judgment-debtor has preferred an appeal 
to this cours (Civil Appeal No. 956 of 
1932). ` 
rhe decres-holder had applied to the 
lower Court zor appointment of a Receiver 
to realize the rent of the houseon which 
her mainterance had been charged in the 
deeree and cut of the amount so realized to 
pay Rs. 50, per mensem as well as the arrears 
of maintenance which are stated to amount to 
over Rs. 1,200. Thè lower Court has rejected 
this application alsc and the decree-hold- 
er has appealed to this court (Civil Appeal 
No, 957 .of 1932). In my opinion the con- 
tention of she judgment-debtor that his 
plea is not barred by the rule of res jedi- 
cata is well-founded end his appeal must 
succeed. There is a sonflict of opinior as 
to whether ths principl> underlying Expl. IV 
tos. ll is applicable at all to execution 
proceedings, but itis not necessary to de- 
cide that pamb for the purpose of this ap- 
plication. It will suffice to say that the 
object of the notice issued under O. XXI, 
r. 22 is to give the person against whom 
execution is taken an opportunity to urge 
objections a= to the maintainability of the 
execution application and to prevent his 
being taken by surprise after the lapse 
of two years or more from the date of the 
decree. | 

While raising such objections he is 
obviously not bound to raise all other points 
which mighi exist against the particular 
mode in which execution is sought: cf. 
Kalyan Singn v. Jagan Prasad (1), and Sub- 
ramanya Iyer v. Swaminaiha Chettiar (2). In 
my opinion zhe ground on which the learned 
Judgehas shut out the pleaisnot sound 
and the judgment-debtor’s appeal must be 
accepted, th= order appealed against set 
aside and the case remanded for decision 
of the objection on the merits. In this 
connection the learned Judge will deter- 
mine inter alia whether the mere fact that 
the decree created a charge on tne house 
for the due payment of the maintenance 
took away from the wife her ordinary right 

(1) 30° Ind.. Cas. 523; A I R 1915 All. 344; 37 A. 
589; 13 ALJ 8238, ° 

42 114 Ind.0ss.545;A LR 1928 Mad. 746, 28 L W.,885. 
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under the Hindu Law to claim mainten- 
ance personally from the husband. In 
view of my decision on the judgurent-debt- 
or's appeal, the decree-holder’s application 
för the appointment of a Receiver should be 
kept pending tillthe lower Court has come 
to a final decision on the objections raised 
by the judgment-debtor. Ifthe court finds 
that thedecree-holder is entitled to pro- 
ceed against the person and property of 
the judgment-debtor no occasion for the 
appointment of a Receiver shall arise. If 
on the other hand, it is held under the 
decree that the decree-holder can proceed 
only against the house in Ram Gali for 
payment of her maintenance then it will 
be highly desirable to appoint a Receiver 
for the purpose of paying off the arrears as 
well as for ensuring punctual payment of 
the maintenance in future without forcing 
her to take out execution every month. 

I accept both the appeals, set aside the 
orders of the court below and remand the 
case to it for rehearing and redecision in 
accordance with the foregoing ‘remarks. 
Having regard to allthe circumstances, I 
leave the parties in both appeals: to bear 
their own costs in this court. . 

N. Appeals azcepted. 


MADRAS HIGH COURT 
Letters Patent Appeal No. 243 of 1927 
January 17, 1933 
Bzastay, C. J., AND BARDSWELL, J. 
SUBBIAH PILLAI—PLAINTEF — 
APPELLANT 
versus 
MUTHIAH PILLAI (Deceased) AND OTHERS 
— DEFENDANTS —RESPONDERTS 
Contract Act (IX of 1872), s. 74—Chit jund—Sub- 
seriber buying the chit—Security bond in favour of 
stake-holder—Provision to pay all future instalments 
in lump on default to pay any—Whether can be said 
to be a penal provision. . 
The defendant was a subscriber to a chit fund 
which was to run throughout sixteen half-yearly 
instalmentsand he being the holder of half a chit, 
his subscription per half year was Rs. 125, He 
bought the chit at the very first auction-and became 
entitled to Rs 2,000. From this amount of Rs, 2,000, 
there was deducted Rs. 125 being the first subscrip- 
tion payable by him That left a total-of Rs 1,875 
and in accordance with the rules of the chithe exe- 


cuted a security bond in favour of the stake-holder. 


giving security for the amount of the instalments 
engaging to pay the sums as and when they fell due 
regularly. The document ran as follows :—‘ If I fail 
to pay on the dates mentioned above I shall pay the 
amount in default together with interesi thereon at’ 
the rate. of. half a pie per rupee per each day of de- 
fault, within the “succeeding one month. In default 
of even such payment, you can demand in a lump the 
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amount due for the remaining instalments after 
deducting the amount paid tillthen, without reference 
to subsequent instalments:” 

Held, that as the defendant had recaived the whole 
amount dueto him in respect of the chit which he. 
bought, the provision by which he bound himself 
down to be liable for the future instalments and on 
defaultto have demanded from him ina lump the 
future instalments could not be said to bea penal 
ons Vaithinatha Iyer v, Govindaswami Odayar (2), 
followed Ramalinga Adaviar v. Meenakhisundaram’ 
(1) distinguished, i : i 
against the judgment of Mr. 
Justice Srinivasa Ayyangar, dated Feb- 
ruary 28, 1927, and passed in Second Appeal 
No. 811 of 1924 preferred tothe High Court 
against the decree of the Court of the Second 
Additional Subordinate Judge of Tinnevel- 
ly in A. S. No. 43 of 1923, (O. S. No. 361 of 
1921 District Munsif's Court Palamcottah.) 

Messrs. T.M. Krishmaswami Ayyar and: 
T. A. Anantha Ayyar, for the Appellant. - 

Mr. N.S. Srinivasa Ayyar for Mr. T. L. 
Venkatarama Ayyar, for the Respondents. | 


Beasley, C. J.—In this Letters Patent 
Appeal the only point arising for consi- 
deration is upon a construction of Ex., 
A. This was a security bond executed by 
the ist defendant in the suit who was a 
subscriber in the chit fund in favour of 
the stake-holder giving security for the 
amount of the instalments engaging to 
pay the sums as and when they fell due 
regularly. This chit was. to run through- 
out sixteen half-yearly instalments. The 
lst defendant wasapparently the holder. 
of half achitand his subscription, half 
yearly, was Rs. 125. He bought the chit 
at the very first auction and became en- 
titled to Rs. 2,000. From this amount of 
Rs. 2,000, there was deducted Rs. 125, 
being the first subscription payable by 
him, That left a total amount of Rs. 1,875.- 
Ia accordance with the rules of the chit, 
having bought the chit and received pay- 
ment of the amount due to him the lst 
defendant had to execute a security bond 
in favour of the stake-holder and as the 
learned Judge in Second Appeal says the 
bond he executed was one of the usual 
documents. It appears to us to be the 
usual form of document executed with 
regard to chit funds. That is Ex, A. 
There is a proyision in the deed with re- 
gard to the future instalments. Having 
bought the chit at the first auction there 
still remained fifteen subscriptions to be 
paid by him; and although a person buys 
a chit he is under the rules of the chit liable 
to go on paying and in fact must go on 
paying all the future instalments and on 
buying the chit he has to -give security-foy 
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the amount of the future instalments. 
This is how the matter is provided for in 
Ex. A: 

“If I fail to pay onthe dates mentioned above 
I shall pay the amount in default together with 
interest thereon at the rate of half a pie per rapes per 
each day of default, 
month. In default of even such payment, you cen 
demand ina lump the amount duefor the remaining 
instalments after deducting the amount paid till 
then, without reference to subsequent instalments fe 

Ib is this provision which has given rise 
to the second appeal and this Letters 
Patent Appeal. It was argued in Second 
Appeal that this was a penal provision and 
should be relieved against by the court. It 
was held in the lower Appellate Court that. 
it was a penal provision although that it 
was does not seem to have been raised spe- 
cifically in the trial Court, However, that 
is amatter which may be allowed to pass. 
In second appeal Srinivasa -Ayyangar, d., 
held that the provision was a penal one. 
He says: ; 

“Looking at the document it seems to me that the 
provision with regard to the whole amount becom- 


ing payable must be regarded as a provision to be 


held in terrorem over the party in order thas 
thereby he may persuade himself to pay up the 
amount on due date. Further in this case it is clear 
from a careful reading of the document that the 


debt itself according to the scheme of the documen: | 


arises only on the due dates. It isnot a debt due at 
present to be discharged subsequently on the dates 
agreed to or by instalments prescribed. I am satis- 
fied that on a proper construction of the document 
each instalment on the due date and then alone 
accrues as a debt due and in that view there can be 
no doubt whatever that the provision with regarc 


to the whole amount becoming payable on defaula - 


must be regarded as a penal clause and should be 
relieved against.” . 

He then quotes a decision of his own 
Ramalinga Adaviar v. Meenakshisundaram 
(1), which it is argued on behalf of the res- 
pondents distinguishes this case from other 
cases by reason of the fact that in that 
case the subscriber had not received the 
full amount due to him asit is argued m 
this case he has not done when he bought 
the chit. Whatever the facts of that case 
may have been the premises upon which 


the argument presented on behalf of the | 


respondents is based do not exist here 


because in Ex. A itself the lst defendant - 


states that he received Rs. 1,875 and he 


gives particulars showing how that amount - 


was made up. It is therefore quite clear 
that no arguments can be permitted and 
ought not to have been permitted im 
second appeal tothe contrary. We have 
therefore here the position that the lst de- 
fendant received the whole amount due 

(1) 85 Ind Oas 261; 47 ML J 833; 21 L W54; ATE 
1925 Mad 177.. 3 anaes : oe 
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to him in respect of the chit which he 
bought. We have got to consider whether.’ 
the provision which he bound himself down 
by to be liable for the future instalments 
and on default to have demanded from Hm 
in a lump the future instalments is a- 
penal one. In my view, it clearly is not. 
Tt is impossible to see how these chit 
funds could be successfully carried to a> 
conclusion unless the subscribers are bound 
down to payand mada to pay the instal- 
ments as and when they become due. IE a 
subscriber defaults, then it is quite obvious 
that he can have demanded from him the 
full amount of the instalments which are 
due from him. In this case the subscriber 
(the Ist defendant) received the tctal 
amount due to him under the chit. This- 
case seems to be covered both as regards, 
the facts andthe rules by the Bench de- 
cision of this court in Vaithinatha -Tyer v. 


MUTAU MARTAMMAL 


Govindaswami Odayar (2) with which I. 
entirely agree. For these reasons, in my 
opinion, this provision was. not a penal 


one and this Letters ?atent Appeal mast 
be allowed with costs both here and in she 
Second Appellate Court. There will be: 
the usual -preliminary decree in favour. 
of- the plaintiff with costs and interest. 
We reduce therateof interest to 12 per 
cent. from the date of suit to the date 
fixed for redemption. Time for redemption 
three months. Interest at six per cent. from 
the date fixed for recemption till realisa- 
tion. : : 

-Bardswell, J.—I agree. . 

N. K.N. Appeal allowed. 

(2) 67 Ind Oas 995; 42 M L J 551; (1922) M W N 203; 
A I R1922 Mad 67. 


RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 170 
of 1932 
April 4 1933 
i Das AND BAGULEY, JJ. f 
A. A. THAVER BROS. — APPELLANTS ` 
í versus 
MUTHU MARIAMMAL— RESPONDENT 
Workmen's Compensation Act (VIII of 1928), ss.. 
„£, 12—Accident ozcurr-ng while returning from 
work by recognized conveyance—Whether in caurse ' 
of employment—Workmen engaged through sub-con- 
tractor —Employer's liabilizy—Employment onle for | 


“two days befare accident—Right to compensation. ` 


A cooly who was working at unloading coal from ` 
a steamer, atthe end of Lis work got into a sampan 
to goashore with other coolies. When in the sampan 
owing to the felling on tham of some hot cinders” 
thrown overboard and leaning on one side to avoid 
them, the sampan capsized and all Were thrown into | 
the river and the deceased was drowned: > 
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Held, that the accident arose in the course of the 
deceased's: employment, as hè was on his way back 
to the wharf where his employment fa the day 
would end andas goingto and fro in the sampan 
waa a recognized way for coolies to travel it could not 
be said that travellingin a sampan was an act in 
itself of such an inherently dangerous nature that a 
man who adopted it was obviously taking a risk for 
which he must be held to be responsible 

Where the employers who are cooly contractors 
engage asub-contractor for the execution of work 
which is ordinarily part of their own trade or busi- 
ness, the employers are liable under the Workmen’s 
Compensation Act and not the sub-contractor. [p. 
1028, col. 2] 

The fact that a workman had been employed only 
for two days for the employer's trade or business 
when theaccident occurred doesnot disentitle him to 
compensation. i 

C. M. A. against an order of the 
Commissioner for Workmen’s Compensa- 
tion for Insein, Hanthawaddy and Rangoon 


dated June 15, 1932. 


Mr. G K. Tambe, 
lants. 

Mr. G. Joseph, for the Respondent. 

Baguley, J.— This is an appeal from an 
order by the Commissioner for workmen’s 
compensation. The facts ofthe case as 
found by the learned Commissioner are as 
follows: The deceased was a cooly. He had 
been working at unloading coal on the S. 
S. “Baron Newland,” which was lying at 
anchor inthe Rangoonriver. Atthe end 
of his work he got into a sampan to go 
ashore with four other coolies. When in 
the sampan owing to the falling on them of 
some hot cinders thrown overboard and their 
leaning on one side to avoid them the sam- 
pan capsized and all were thrown into the 
river. The deceased was drowned. Finding 
that the deceased was being paid at the 
rate of Re, 1 a day, this being the second 
day on which he had worked, the Commis- 
sioner awarded compensation to respondent, 
the deceased's mother in thesum of Rs. 900. 
The deceased was actually engaged by 
a maistry called Aliar, this -maistry 
being a sub-contractor for the pre- 
sent appellants who described them- 
selves as cooly contractors and cargo boat 
owners. 

The finding of the learned Commissioner 
has been attacked in every imaginable way. 
On the facts as found it was strongly urged 
that Aliar was the person responsible 
and the appellants were not the 
employers of the deceased, and there- 
fore could not be made responsible for 


for the Appel- 


paying compensation. Section 12, Work- 
men’s Compensation Act, is s com- 
plete answersto this. The appellants 


as cooly contractors and cargo_ boat 
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owners (according to itheir note paper they 
are also stevedores) did employ Aliar as a 
sub-contractor under them, but they employ 
ed him for the execution of work which was 
ordinarily part of their own trade or 
business and therefore under s. 12 they are 
liable to pay compensation. Another point 
raised was that as the deceased had only 
been working for two days his employ- 
mənt was only of a casual nature but this 
over-looks the portion in brackets of the 
definition of “Workmen” to be found in 
s. 2, Workmen’s Compensation Act, which 
says that “workmen” means any person 
other than a person whose employment 
is of a casual nature and who is 
employed otherwise than for the pur- 
poses of the employer's trade or busi- 
ness. In this case the deceased was 
employed for the purposes of the employer's 
trade or business. The learned Commis- 
sicner has rejected, and in my opinion right- 
ly rejected Aliar’s evidence that the deceased 
was merely an interloper who had 
found his way on to the ship and loafed there 


the whole day. I am quite satisfied 
that the deceased was employed as a 
cooly by Aliar for purposes of unloading 
coal. 


There is evidence which is acceptable that 
the coolies employed by Aliar were taken 
on at the wharf, shipped out to the steamer, 
and after working on the steamer they 
were shipped back again to the wharf where 
the employment for the day terminated. 
Itis clear, therefore, that the accident arose 
in the course of the deceased’s employment 
as he was on his way back to the wharf 
where his employment for the day would 
end, It was however, strenuously argued: 
that the accident did not arise “out of” his 
employment because Aliar had arranged 
that the coolies should be taken from the 
wharf tosteamers in midstream in cargo 
boats towed by launches and they were 
sent back from workin the same way. He 
further stated that coolies are always pro- 
vided with launches and that they never 
went in sampans to or from work. This 
lasi statement is somewhat modified by a 
subsequent statement. “If coolies go in 
sampan they themselves pay for the 
sampan hire.” As against this there is the 
evidence of Sundaraja Naicker, who asserts 
that the maistry pays for the sampans 
taking them to and from the steamer. In 
cross-examination this witness asserted 
that the coolies never went to or returned 
from the steamer in launches, and on the 
day in question he himself had returned 
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in another sampan. In view of the fact 
that Aliar himself states that if coolies go 
in sampan they themselves pay for the 
sampan hire ıt seems quite clear that 
going to and froina sampan was at least 
a recognized way forthe coolies to travel, 
and it cannot be said that travelling in 
a sampan is an act in itself of such an 
inherently dangerous nature that a man 
who adopted it was obviously taking a 
risk for which he must be held to be 
responsible. It was admitted in argument 
that there was no rule or warning af 
such a nature against travelling in sam- 
pans that the case would come under 
s. 3 (b) (ii), Workmen’s Compensation Act. 
-As regards the question of whether the 
accident arose out of the employment a 


number of cases were cited to all of which . 


I do not think it is necessary to refer as 
the facts were so different from those of 
the present case. The first case to which 
I think reference is necessary is Lanca- 
shire and Yorkshire Railway. Company v. 
Highley (1). In this case the deceased em- 
ployee was under orders to travel to a 
place where his actual work was situate. 
On reaching a station he crossed the lines 
to get some hot water for his tea and 
while crossing the lines he adopted a 
very dangerous method by passing under 
the trucks of a standing goods train. In 
fact there was an engine at the end of 
the line of trucks and the trucks moved 
and he was killed. It was held that in 
attempting to pass under the trucks the 
deceased exposed himself to an added peril 
and was not acting within the sphere of 
his employment. Obviously getting hot 
water for his tea was not part of his 
employment although in going to and from 
his work he would be acting within the 
sphere of hisemployment. The next case 
is Barnes v. Nunnery Colliery Co. Ltd. (2). 
In this case a boy employed in a colliery 
had to go from one level to another. The 
ordinary way to travel was by foot but 
he chose to get into an empty tub which 
was fastened on toan endless rope. While 
so travelling his head came in contact 
with the roof of the mine and he was 
killed. Riding in empty tubs was forbid- 
den definitely and the prohibition was 
enforced as far as possible and there was 
a special rule ofthe colliery to this effect. 
Tt was held that he was not killed in the 


(1) (1917) A O 352;86 LJ K B715; 10B WOO 
241: 61 SJ 397; 33T LR 286; 116 L T 767, 

(2) (1912) A O%4; 5 B W OO 195; 498 O LR 688; 
56° SJ 159; 28 T LR 135; 105.L T 961. - 
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course of his employment, In this country 
such a case would probably come under 
S. 3 (b) (ii). 

On the oiher hand, more akin to the 
facts of this case is Ganev. Norton Hill 
Colliery (3). A collier left his work by 
a route which crossed on the level some 
lines of rail belonging to and under the 
control of his employers. He tried to pass 
some trucks standing on the line and got 
injured in doing so. There were other 
ways by which he might have gone home, 
but the way he went by was the shortest 
and was always used by all workmen 
who lived in the same locality with the 
knowledge and consent of the employers. 
Jt was held that the accident arose out 
of his employment. A similar case is to 
be found in Walesv. Lamton and Heiton 
Collieries (4). Here a miner who had left 
the pit was returning home but while 
still on the colliery premises at an early 
hour in the morning when it was quite 
dark and very frosty slipped on some ice 
and fell on a railway siding and injured 
himself. It was held that although the 
peril of slipping was a peril to which 
every one in the country round was lia- 
ble yet, inasmuch asit was attached to 
the. particular location in which by the 
obligation of service the workman was 
placed, the injury resulting therefrom was 
caused by an accident arising out of 
aswell as in the course of his employment, 

A similar case in which the employment 
caused the workman to take up a dan- 
gerous position is to ke foundin Wicksv. 
Dowell & Co., Ltd. (5). The facts were that 
a workman employed in unloading coal 
from a ship, who was required in the course 
of his duty to stand by the open hatchway 
through which the coal was being brought up 
from the hold, was seized with an epileptic fit 
while at wors and fell into the hold and 
was seriously injured. It was held that 
regard must be had tc the proximate cause 
of the accident resulting in the injury, 
which was ta be found in the necessary 
proximity of the workman to the hatchway. 
In this case the immediate cause of the 
atcident was an epileptic fit which had 
nothing to do with the employment any more 
than in the present case the throwing of red 
hot cinders from the sh:p had to do with the 
employment of the deceased. But the actual 
injury was caused by Zalling down the bat- 

(3) (1909) 2 E B 539; 78 uJ KB 921;23T LR 


640; 100 LT 973. ; 
(4) (1917) 86 LJK B 1343; 6LSJ 611; 33TLR 
04 ° 


(5) (1905) 2 EB 225. - 


1030 


chway in the same way that in the present 
case death was caused through drowning, 
owing to the fact that the attair happened 
when the workman was in a position in 
which he was more in danger if anything 
untoward happened than he would have 
been had he been on dry land. For these 
reasons I would hold that in the present 
case the accident must be regarded as 
one arising out of, as well as being in the 
course of, his employment. The amount 
of- compensation follows by simple arith- 
metical caculation from the fect that he was 
being paid atthe rate of Re.1 perday. For 
these reasons, whatever may be the liabliity,of 
the appellants vis a vis their maistry Aliar, I 
consider that the learned Commissioner 
has“rightly made the appellants responsi- 
ble for payment of compensation to the 
dependant of the deceased workman. I 


would dismiss this appeal with costs, Ad- 
yocate’s fee 5 gold mohurs. 

Das, J.— I agree. 

N. Appeal dismissed. 


—— aga 


LAHORE HIGH COURT 
Second Civil Appeal No. 1490 of 1932 
March 17, 1933 


BEIDE, J. i 
Ers DAULAT RAM-JAI RAM DAS— 
DERENDANTS—ÅPPELLANTE 


VETSUS 
Firm DHARM CHAND-KISHORE 

— OHAND—Praintivrs—RESPONDENTS. 

Contract Aci (IX of 1872), se 27, 289—Agreement 
between ice factory owners to work one factory alone 
and to divide profits—W hether amounts to partnershi 
—Agreement, whether ‘in restraint of trade’, - 

The owners of two ice factories in orter to avoid 
competition entered into contract by whieh they 
agreed that only one factory should hs worked at 
first and that they would share the profits in a cer- 
tain manner. It was also provided that in case the 
demand for ice exceeded 250 maunds per day, the 
second factory should also be worked by mutual 
agreement of the parties, and if the factory was so 
worked then the profits were to be similarly divided 
after deducting costs asin the case of fhe first fac- 
tory. In a suitfor accounts by one of the parties 
it was contended that the agreement was void under 
a8. 27, Contract Act, as being in restraint of trade: . 

Held, that the agreement satisfie the definition 
of partnership as given in s, 239 of the Contract 
Act and that the mere fact that one of the factories was 
not to be worked so long asthe demand did not 
exceed 2:0 maunds per day could not, in the circum- 
stances, be held to constitute any ‘restraint on trade’ 
within the meaning of s. 27 of the Contract Act. 


S. ©. A. from the preliminary decree of 
the District Judge, Gujranwala, dated 
June 9, 1932, modifying that of the 
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Senior Subordinate Judge, Gujranwala, 
dated January 26, 1932, 

Mr. Mul Chand, for the Appellant. 

Mr. S. L. Puri, for Mr. Jagan Nath . 
Aggarwal and Mr. Manohar Lal Sachdev, | 
for the Respondenis. 

Judgment.—The facts of this case 
may be briefly stated as follows. The - 
parties are owners of two ics factories 
situated at Gujranwala. On March 19, 1929, 
they entered into a partnership (vide agree- 
ment Ex. P-1) toavoid competition. It was 
mutually agreed that only one factory, 
namely, that of the defendant, should be 
worked at first and that after deducting 
eight annas per maund as the cost of making 
ice, the balance should be distributed bet- 
ween the parties inthe following shares: ` 

Plaintiffs:—Nine annas in the rupee. 

Defendants:—Seven annasin the rupee. 

It was also provided that in case the 
dsmand for ice exceeded 250 maunds per 
day, the second factory should also -be 
worked by mutual agreement of the par- : 
ties, and if the factory was so worked,.. 
then the profits were to be similarly 
divided after deducting costs as in the 
case of the first factory. ‘The plaintiffs : 
were paid their profits from March 20, 
1929 to April 34, 1929, but they alleged 
that they had not been paid theirs share 
of the profits for the periods from May 1, 
1929, to May 22, 1929, and again from 
June 2, 1929, to June 6, 1929. On these 
allegations they claimed a sum of: 
Rs. 1,792-2-9. They also prayed for an.. 
aecount poms at as regards the profitsof . 
the partnership subsequent to June 6, 1929. 
The claim was resisted by the defendants ' 
inter alia, on the ground that the agree- , 
ment Ex. P-L was void under s. 97 of the 
Indian Contract Act, inasmuch as it was 
in ‘restraint of trade’. This objection has 
baen, overruled by the Courts below and 
the plaintiffs have been granted a decree. 
From this decision the defendants have pre- 
ferred a second appeal. 

The learned Counsel for the appellants 
raised only two points before me: 

(1) That the Vourts below have erred 
in holding that the agreement on which 
the suit was based was not in restraint 
of trade within the meaning of s. 27 of the . 
Indian Contract Act: ; é 

(2) That the learned District Judge is . 
wrong in not fixing a date in the decree ` 
from which the partnership should be held 
to have been dissolved. 

As regards the first point it appears 
that it was not pressed in the Couris. 
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below. But it is purely a point of law’ 


and can, therefore, be raised in second 
appeal. The learned Counsel for the 
appellant referred to Mohammad v. Ona 
Mohammad Ebrahim 70 Ind. Cas. 881 (1), 
Mackenzie v. Sriramiah (2), and other 
authorities of a similar type; but none 
of-them appear to be exactly in point, 
as in the present instance the parties 


definitely entered into a partnership and, 


agreed to carry on the business on certain 
conditions. It is true that they did not 
become joint owners of the ice factories, 
but that was not absolutely essential (cf. 
Lindley on Partnership, 9th edition, p. 54). 
There is no doubt that, according to the 
agreement, both the factories were placed 
at the disposal of the partnership, and 
they were to be worked 
manner and the profits were to be shared 
in certain proportions. In my opinion, 
this agreement satisfies the definition of 
partnership as given in s. 239 of the Indian 
Contract Act. The mere fact that one 
of the factories was not to be worked so 
long as the demand did not exceed 250 
maunds per day cannot in the circumst- 
ances, be held to constitute any ‘restraint 
on trade’ within the meaning of s. 27 of 
the Indian Contract Act, as this was ap- 
parently agreed to for the sake of can- 
venience. Although the cost of manufac- 
turing the ice was to be borne by the owner, 
the other partner had a voice in fixing 
the price. Similarly when the second fac- 
tory was worked the owner of the first 
factory was to be entitled to share the 
profits therefrom, without contributing to- 
wards the cost of manufacturing. As held 
by the court below, this seems to be really 
in the nature of a trade combination for 
the mutual benefit of the parties concerned 
and I do not think the agreement can be 
said to be void under s. 27 of the Indian 
Contract Act. 

As regards the next point it was argued 
that the partnership was only for the 
period from March 25, 1929, up to Sep- 
tember 16, 1929. The learned Counsel for 
the respondents concedes that it was for 
the hot season of 1929 and it should be 
held to be dissolved from September 16, 1829, 
or subsequent date inthat yearfrom which 
the sale of ice was discontinued. This seems 
to have been the agreement between the 
parties. The decree of the learned District 
Judge is silent on this point. It will there- 


iin 70 Ind. Cas. 881: A I R1922 (U B) 9; 4U BR 
(2) 13 M 412. 
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fore be modified by inserting a clause that 
the partnership will be held to be dis- 
solved from. September 16, 1929. or subse- 
quent date in 1929 from which the sale of 
ice from the factory in question was dis- 
continued. The appeslis dismissed in osher 
respects. - 

As the appellants have failed on the ma- 
terial points, the appellant’s shall pay the 
costs of the respondents. 


A. Appeal dismissed. 


_ PATNA HIGH COURT 
Civil Revision No. 319 of 1933. . 
October 24, 1933. ` 
MACPHERSON, J. f 
RAM PRASAD POTEDAR—PLANTIFF 
~ PETITIONER 
VETEUS - 
RAMNARAYAN SINGH AND OTAERS— 
DEFENDANTS—OPPOSITE PARTIES. 

Civil Procedure Code (Azt V of 1908), O. IX, rr. 2, 
8, 4—Court fizing_ timefto file process—Failure of 
plaintiff to file—Non-issuing of process—Abzence 
of parties on date fixed for hearing—Dismisscl of 
suit—Jurisdiction of court to dismiss—O. IX, r. 8, 
scope of. 

It cannot be said that O. IX, r. 3, Civil Procedure 
Code, necessarily applies only when the summons 
has been served. Although DO. IX, r, 2, penalises feilure 
of the plaintiff to pay the eourt-fee or postal charges 
chargeable far service of summons but that 5 not 
the only manner in which plaintiff may fail to edopt 
ths necessary procedure to bring the defendant before 
the court. - 

Where the court fixed a time within whick the 
plaintiff was to file process and. the’ plaintiff failed 
to carry out the order with the result that summons, 
could not be issued, and he himself neither appsared 
nor was represented: $ 

Held, that he brought about the position dealt with 
under r. 3, whch includec also the case whers the. 
summons was not issueG because of laches of the 
plaintiff other than that dzalt with in r. 2,anc that 
as the suit wes fixed for disposal and was on that 
date called on for hearing, in the absence af the 
parties the court clearly Lad jurisdiction to dismiss 
the suit. : 

Order IX,>. 5 is notreally applicable where the 
suit has beer changed end new summons on an 
amended plaint has fallen to be issued supersading 
the previous summons on the amended plaint, ] 

: from an order of the Subordi- 
nate Judge, Purnea, dated May 13, 
1933. 

Mr. Sarju Prasad, for the Petitioner. 

Messrs. B. N. Miter and K.N. Mcitra, 
for the Opposite Party. i 


Judgment.—This application in revi- 
sion is preferred against the dismisse] on 
February 27, 1933, of the suit of the 
petitioner ior default of both parties and 
the dismissal of his application- under 
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O. IX, r. 40f the Code of Civil Procedure 
to set aside the said dismissal for default. 

The petitioner brought a suit for recovery 
of rent against the first two defendants 
making the third defendant who is a minor, 
a party thereto, and the court fixed 
January 16, 1933, for disposal. ` On that 
date summons on the defendant No. 3 was 
reported to have been served and summons 
on the other defendants was returned unserv- 
ed. On the application of the plaintiff it was 
ordered that fresh summons be issued on 
defendants Nos. 1 and 2 fixing February 
7, for disposal, “on plaintiff filing processes 
ete., in four days.” On February 7, 
plaintiff applied for'a small amendment 
‘of his plaint and also filed the’ process-fee 
and processes for issue of fresh summons 
on defendants Nos. 1 and 2. Defendant 
No. 3 appeared and applied for time to 
file written statement. The order of the 
court was: 

“Let the plaint be amended as prayed for and 
issue fresh summons on defendants Nos. 1 and 2 fixing 
February 27, 1#33, on plaintiff filing copies of amended 
plaint in four days”. i 2 

The plaintiff failed to file copies of the 
amended plaint and no summons was issued. 
On February 27, neither party appeared 
in court (plaintiff's pleader, as on a previous 
occasion could not be found) and the 
court having pointed out that plaintiff had 
“not taken out the summons ordered on the 
previous date”, passed order dismissing the 
suit for default of both parties, 

The plaintiff's application under O. IX, 
r.4 wason the basis that the karparduz 
had misinformed his brother that the date 
fixed was February 28 and the court 
held that no sufficient cause for absence 
had been made out. 

In revision it is not and could not be 
contended that the order under r. 4 was 
without jurisdiction or in any way erroneous. 
it is, however, contended by Mr. Sarju 
Prasad, first, that the case did not fall under 
r. 3; and, secondly, that it did fall under 
r. 5 under which he had three months from 
January 16, within which to serve fresh 
summons on defendants Nos. 1 and 2 on 
whom failure of service of summons was 
reported on that date. 

In support of the first plea, the argument 
is that February 27, was not fixed for the 
hearing of the case and so the suit could 
not be then “called on for hearing”. The 
contention is without substance. The 
summons was for disposal, and even the 
form of process filed by the plaintiff was 
for the-disposal of the suit. Ido not think 
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that it can be said that r. 3 necessarily 
applies only when the summons has been 
served, It is true that r. 2 penalises failure 
of the plaintiff to pay the court-fee or postal 
charges chargeable for service of summons 
but that is not the only manner in which 
plaintiff may fail to adopt the necessary 
procedure to bring the defendant before 
the court. Had he failed to file process the 
result would have been the same. Under 
O. V, r. 2, a copy of the plaint must accom- 
pany the summons. The court fixed a time 
within which the plaintiff was to file it. 
Plaintiff failed to carry out the order with 
the result that summons could not be is- 
sued. Thennotonly did plaintiff thus fail 
to bring defendant before the court but 
he neither appéared nor was represented. 
He brought about the position which is 
dealt with under r. 3. That provision in- 
cludes also the case where the summons | 
was not issued because of laches of the 
pleintiff other than that dealt with in r. 2. 
For instance, there might be a compromise 
out of court which had rendered it unneces- 
sary for the plaintiff to issue summons or 
to comply with the previous order of the 
court or to be present in person or by 
Pleader. The suit was fixed for disposal 
and was on that date called on for hearing 
and in the absence of the parties the court 
clearly had jurisdiction to dismiss the suit. 
and further the appeal against the order 
of. dismissal has been dismissed. This 
point, therefore, fails. ` 

Mr.’ Sarju Prasad next contends that the 
case falls under s. 5. He points out that 
summons had been issued to defendants 
Nos. 1 and 2 but returned unserved. But 
r.5 is not really applicable since the suit 
had been changed and new summons on an 
amended plaint fellto be issued supersed- 
ing the previous summons on the unamend- 
ed and superseded plaint. The point is 
untenable. | 

Tam unable to find that either the order 
underr. 3 or the order under r. 4 was. 
without jurisdiction. Not the court but. 
the Pleader of the plaintiff and perhaps his 
pairvikar is to blame. 


The Rule is discharged with costs: 
Pleader’s fee one gold mohur. . 
N. Rule discharged. 
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=. -PATNA-HIGH COURT l 

Appéal from Appellate-Decree No. 1272 
s >n ~ OF1931 . 
October 30, 1933. 
AGARWALA, J. > 
Musammat RAJMANI BIBI AND OTAERS 
` — DEFENDANTS —APPELLANTS 
versus 
-z BALDEO. DAS —PLAINTIFE— | 
©.. |. RESPONDENT.. 

. Limitation Act (IX of 19081, s 20, Sch. I, Art. 116 
Suit for recovery. of arrears of maintenance 
—Security bond executed in favour of woman— 
Suit not based on bond—Limitation for suit, whe- 
ther" governed by Art. 116—S. 20, when applies. 

Where a suit for recovery ofarrears of mainten- 
ance with interest is filed by the representatives of 
the woman in whose favour a security bond 
hypothecating certain properties was also executed, 
but the. suit is not based oa the registered contract, 
the suit’ remains one for money on account of 
arrears ‘of maintenance and not one to enforcë 
tha charge created by the security bond, and the 
period of limitation for the suit is only three 
years . apts f 

Where payments made by the defendant have not 
been proved to be made as interest, s. 2J, Limita- 
tion Act, does not apply to save the suit from bar - 
by limitation, | < - 


a 


Appeal froma dééigion of the Additional 
Subordinate'Judge, Patna, dated January 7, 
1931, affirming that of ‘the Munsif,- Patne, 
dated August 9, 1930. : 


Messrs. Baldeo Sahay and K. Dayal, for 
the Appellants: Saw oie Lo 
Messrs. B. C. Sinha and G. P. Das, for the 
Respondent, nar = A 
Judgment.—This appeal. arises out of: 
a suit for maintenance, and only two ques- 
tions arose for decision, namely, limitation 
and whether interest, was payable on the-- 
arrears, ` a TT MEN 
. The facts were as follows: One 
Rashbehari Lal- died in 1867 leaving - 
a daughter Musammat Bula Bibi by: his 
first wife who. predeceased him, a widow — 
Musammat Narayani, Bibi and an adopted ` 
son Gopal Lal. Gopal Lal died leaving . 
a widow Gulab Kuar and a daughter 
Rajmani Bibi. Defendants Nos. 2 to 9 © 
are the sons of Rajmani Bibi who is 
defendant No. 1. The :plaintiff is the 
surviving son of Bula Bibi. By the will 
of Reshbehari an annuity of Ks. 200 out , 
of his estate was bequeathed to Bula’ Bibi 
and the remainder of his properties to his 
widow Narayani and his. adopted son 
Gopal Lal.. In 16599, -Bula Bibi sued - 
Narayani, Gulab and Rajmani for atrears 
of maintenance. At. that time .Rajmani-; 


was in possession -of the properties of the | 


deceased Rashbehari. The suit was com- 


promised’ on payment of Rs, 1,600 on . 
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account ‘of arrears ànd onan undertaking: 
to pay the annuity in future in four: 
instalments of Rs. 50 each, every. three. 
months. Ths petition of compromise also. 
stated that, as security for the payment 
of the annuity, Gulab Kuar hypothecated 
her properties on the understanding that: 
if the annuitant failed torecover her duss. 
from Rajmani Bibi, they should be recover-.- 
able from ihe properties of Gulab Kuer.: 
A consent decree in terms of the com-. 
promise was passed on September 22,: 
1900. The security bond referred to in: 
the compromise was registered on Septem- 
ber 20,1900, In 1919 Bula again sued for: 
arrears of maintenance and obtained a>. 
decree on January 19, 1921. Eula Bibi 
died on August 8, 1924. The plaintiff seeks: 
to recover from the defendants arrears: of: 
maintenance with interest from September, ` 
1919, up to the date of Bula Bibi's death. ` 
The defence is that the compromise did.: 
not provide far the payment of interest’. 
and that the suit is barred by limita- 
tion. os ; 
The first court gave the Plaintiff a decree 
for Rs. 9C0 on account of- arrears cf. 
annuity and Es. 273-2-0 as interest up to : 
the date of Bula Bibi's death and interest : 
after that daie atthe ratë of 12 per cent, : 
per annum. The Appellate Court confirm- + 
ed the decree of the first court. . a 
Tke. point which has been raised-by-tha > 
learned “Advocate for the appellants is > 
that the suit is not “governed by Art. 116 


- of the Limitation Act, as held - by the : 


court below, but that the périod of limita- : 
tion is three years. -It-is admitted tha; > 
if the suit is to be regarded asa suit for - 
“compensation for the breach ofa contrac; ` 
in writing registered”, it’ is: governed by : 
Art. 116 of the Limitation Act whick: 
provides a period of-sixyears, and that > 
the suit is in time. -But-it is contendéd `. 
that the suit is not based on a registered”: 
contract and that the period -of limitation : 
is three years. In the plaint, as filed, ; 
there was simoly a claim for money on b 


‘account of arrears of interest and it made ~? 


no reference to the security bond. No `~ 
prayer was made for- enforcement’ of the ; 
>laintiff's dues by sale of the properties.: 
= After ihe ^ 


zhe trial ‘Court discovered that the security `` 


` bond that had been referred to in the; 


eourse of- the. arguments had nos been 
>roved. As the court considered that it was 
Secessary for the ends of justige that evi- 
dence regarding the security bond should 
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be given, the plaintiff was allowed at this 
stage to prove it. It is to be noticed, however, 
that although the security bond was thus put 
in evidence, no steps were taken to amend 
the plaint or the reliefs claimed therein. 
The suit, therefore, remained a3 a suit 
for money on account of arrears of interest 


and not a suit to enforce the charge created - 


by the security bond. Had it been a 
suit of the latter nature, Art. 132 
of the Limitation Act would have applied 
and the period of limitation would have 
been twelve years. 

It is contended on behalf of the respond- 
ent that the plaint is based on the claim 
on the compromise and that, as the com- 
promise recited the existence of the security 
bond, it must be taken that the claimis 
based also on the security bond. Even 
if this were so, it is difficult to understand 
what term of the security bond hes not 
been complied with which can be referred 
to as a breach of contract. The security 
bond merely hypothecated properties as 
security in the event of Rajmani Bibi 
failing to pay the annuity. No attempt 
has been made to enforce the charge 
created by the security bond, and it cannot 
be said that there has been a breach of 
any of its terms. The compromise itself 
was not registered, and, therefore, the 
present suit is not in my view a suit for 
compensation . for- breach of a registered 
contract. : 

‘It is next contended that even if the 
suit be governed by the three years’ rule 
of limitation, it is within time by reason 
of certain payments made by the defend- 
ants to the plaintiff in 1924, 1925 and 
1926, the argument being that these pay- 
ments were on account of interest and 
that, therefore, s. 20 of the Limitation Act 
operates to save the suit from the bar of 
limitation. It has not, however, been 
alleged or proved that the payments by 
the defendants were made as interest 
which is a condition for the application 
of s. 20 of the Limitation Act. These 
payments, therefore, do not operale to save 
the suit from the bar of limitation. The 
suit, having: been instituted more than 
three years after any of the instalments 
claimed, is barred by limitation. The 
decree of the court below must, there- 
fore, be set aside and the appeal allowed 
with costs. 


N. Appeal allowed. 
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Second Civil Appeal No. 180 of 1931 
August 16, 1933 
Porock, A. J. C. 

CLEMENT SARGON—PLAINTIFF— 

APPELLANT 

VETSUS 
Mers. MABEL SARGON AND ANOTHER— 
DEFENDANTS — RESFONDENTS. 

Anglo-Indians — Deposit in the joint names of 
husband and wife—Presumption of gift to wife— 
Rules of English Law, applicability of, to Anglo- 
Indians — Anglo-Indians, definition of — Trusts Act 
(II of 1882), s. 81. 

Persons of mixed European and Indian descent 
professing the Christian faith and domiciled in, 
India are Anglo-Indians and in their case there is a 

resumption in the case of moneys deposited in a 
baak in thejoint names of a husband and his wife 
thatthe husband intended to make a gift of thè” 
moneys to his wife. They are not governed by the 
principles applicable to Hindus and Muhammadans in 
this respect, but by the rules of English Law. Gopeë” 
Krist Gosain v. Gunga Persaud Gosain (3), Moulvie 
Sayyud Uzhur Ali v. Bebee Ultaf Fatima (4) and 
Kerwick v Kerwick (6), followed. Paul v. Nathaniel 
Gopal Nath (7), dissented from. Kerwick v. Kerwick 
(6) and Lecun v. Lecun (8), followed. 


S.C. A. from the decree of the District 
Judge, Jubbulpore, dated February 3, 1931. 

Messrs. D. T. Mangalmurit and K. L 
Sheode, for the Appellant. 

Mr. J. Sen, forthe Respondents. 

Judgment — This appeal arises out of a 
suit for ihe administration of the estate 
of the late M. M. Sargon who died intestate 
at Jubbulpore on August 15, 1927. ‘The 
suit was filed by Clement Sargon, a son 
by his first wife, who is the appellant in 
this court. The defendants were Mabel 
Sargon, the third wife of the deceased ; 
William and Michael Skerrett Sargon, sons 
af the deceased by his second wife; Ber- 
tha Sargon, the wife of William and the 
daughter of Mabel Sargon by her first 
husband ; Terence and Eric Sargon, the 
sons of his deceased son Percy Lionel by 
his first wife; and the Administrator-Gene- 
ral and Official Trustee ofthe United Prc- 
vinces to whom letters of administration 
of the estate have been granted. 

The estate consisted mainly of about 
Rs. 26,000 in Government bonds, Post 
Office cash certificates, savings bank de- 
posit, and a fixed deposit inthe Allahabad 
Bank, Jubbulpore; jewellery worth about. 
Rs. 2,000; furniture worth about Rs. 1,000; 
and some shares in the British Burma 
Petroleum Oo., which have a face value of 
about Rs. 2,600 but have, I am informed, 
practically no market value. The disputes 
relate mainly to the itemeof Rs. 26,000 
and the jewellery, which Mrs. Mabel Sar 
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gon claims is her own property and forms 
no part of the estate of the deceased. The 
money invested in Government bonds and 
Post Office cash certificates and deposited 
in the Allahabad Bank or in the savings 
bank was recorded in the joint names of 
Michael and Mabel Sargon - “payable to 
either or survivor.” Mrs, Mabel Sargon 
Claimed that this money and jewellery had 
been given to her by the deceased. As 
stated by their Lordships of the Privy 
Council in Guran Ditta v. Ram Ditta (1) 
at p. 950*: p5 4 l l 

- “The general principle of equity, applicable both 
zin this country and in India, is that in the case: 
of a ‘voluatary conveyance of property by a grantor, 
without any declaration of trust, there isa result- 
ing trustin favour of the grantor, unless it can be 
proved that an actual gift was intended. An ex-~ 
ception has however been made in English Law, 
and a gift to a wife is presumed, where money 
belonging to the husband is deposited at a bank in: 
the name of a wife, or where a deposit is made, 
is the joint names of both husband and wife” 
~The main question in this case is whe- ' 
ther the parties are governed by the law 
as it. prevails in England, under which 
there: would be a. presimptionc=that: the 
“money deposited in the bank in the joint 
names of the’ deceased and his wife was a 
gift to the wife, or whether the general 
rule of a resulting trust applies. In the 
plaint Clement Sargon déscribed -himself 
“and the other’ members of the family as 
“Kurasian, and all the members of the family 
who gave evidence described themselves 
as Eurasian or Anglo-Indian. In the ap- 
peal to the District Judge, Mrs. Mabel Sar- 
gon described herself and the other mem- 
bers of the family as Anglo-Indian,- and. 
again in the memorandum of appeal in 
this court Clement Sargon described him- 
self and Mrs. Mabel Sargon as Eura- 
sian. In his pleadings Clement Sargon 
` stated that his ancestors were Assyrian 
Jews who had migrated to India about 
150 years ago and that his grandfather 
had adopted the Ohristian faith. He went 
on. to gay : j i 
` “So the deceased was a Jewish Ohristian at the 


“time of his death, although he could be classed an 
Anglo-Indian under its wide meaning,” ‘ 


The defendants denied that the grand- 
father of the plaintiff was a Jew and al- 
leged that the deceased Michael Sargon 
was an Anglo-Indian and as such a statu- 
tory Indian. It was admitted’ before. ma 
. (1) 109 Ind. Gas, 723, A I R 1928 P O 172:551 A 
235; 55 O 944; 8220 W N817;29P L R 429: 28 L W 
66,48 OLJ 119;5 0 WN 663; IL T 40 Lah. 1414: 


30 Bom. L R 1384; 55 ML J 651; (1928) M WN 
917 (PC) . 
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in the course of argument that the par- 
ties are of mixed Europsan and Indian 
descent, professing Christian faith and 
domiciled in India, and ths concurrent 
finding of the lower Courts that the de- 
ceased M. M. Sargon, wasan Anglo-Indian 
is clearly correct. Under ss. 5 and 6, 
C. P. Laws Act, 1875, the courts in de- 
ciding questions such as the one now be- 
fore me, shall act -according to justice, 
equity and good conscience, and it was held 
by their Lordships of the Privy Council 
in Waghelı Rajsanji v. Masludin (2), that 
equity and good conscience are generally 
interpreted to mean the rules of English 
Law if found applicable to Indian society 
and circumstances. In Gopeekrist Gosain 
v. Gungapersaud Gosain (3), their Lordships 
held that the presumption of advancement 
could not be applied whenthe parties were 
Hindus on tae ground that benami purchas- 
es in the names of children, without any 
intention of advancement, are’ frequent in 
India. Again in Moulvie Sayyud Uzhur 
Ali v. Bebee Ultaf Fatima (4) they remark- 
>>“O£ course wa. cannot’-apply „to the decision. of 
this case, whichis one between Muhammadans, any 
of the reasons which in “the judgment delivered 
at this Board in that case [Gopeekrist’s case(3)] are 
drawn exclusively from Hindu law. It is however 
perfectly clear that in so far as the practice of 
holding lands and buying lands in the name of 
another exists, that practice exists in India as much 
among Mubammadans as among Hindus,” 


and they.went on to. hold that there was 
no presumption of advancement amongst 
Muhammadaas. They gave decisionsto the 
same effect in Lakshmiah Chetty v, Kothan- 
darama Pillai (5) and in Guran Dittav. 
am Ditta (1), in both of which the parties 
were Hindus. In Kerwick v. Kerwick (6), 
where the parties were husband and wife 
born in India of English parents who had 
resided in India all their lives except for 
a visitto England occasionally, their Lord- 
ships held: — set et : 

` “that the principles and rules of law which would 
be applicable to the case if it were tried ina Ohan- 
cery Oourt in England were applicable to it when 
tried in Rang»on and there would be a presumption 


(2) 11 B 551; 14 I A89; 11 Ind, Jur. 315; 5 Sar. 16 
P 0.) ' 6 


( . 

(3,6 MIA 53.4W R PO 46; 1 Sar. PO J 493; 
4Suth P OJ 13; 19 E R 20. 

14) 13M I A 252;13W RPO1;4BULURPC?; 
2Sar.P OJ 522; 20 ER 538. 

(5) 88 Ind. Oas. 327; AIR 1925 P O 181; 52 IA 


"286: 48 M 605: 93 ALJ 662; 49 M LJ 109;420L7 
.8; 27 Bom. L R 1076; 29 O W N 1013;3 Pat L R 290; 


23 L W 138; (1925) M W N 717 (P O.) 

(6) 57 Ind. Oas. 834: A I R 1921 P O 56:47 IA 275; 
48 C 260; (1920) M W N 738: 39M LJ 296: 2R M LT 
UP L R (P O) 153;13 LW 
455; 23 Bom, L R 730; 10L B R335 (P Q.) 
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of n intended advancement which might be rebut- 
ted.” i 

‘The question is whether Anglo-Indians, 
i.e., persons of mixed European and Asiatic 
decent domiciled in India, are governed 
by the ‘principles applicable to Hindus and 
Muhammadans as laid down in the cases 
of Gopeekrist Gosain v. Gunga. Persaud 
Gosain (3) and Moulvie Sayyud Uzhur Ali v. 
Bebee Uliaf Fatima (4) or by the principles 
applicable to persons ‘of English descent 


resident in India aslaid down in Kerwick ` 


v. Kerwick (6). The question cant before 
the Allahabad High Court in Paul v. 
Nathaniel Gopal Nath (7) and before the 
Rangoon High Court in Lecun v. Lecun (8). 
The Allahabad High Court held that no 
presumption of advancement arose, and 
the Rangoon High Court took the contrary 
view. The Allahabad High Court relied 
on the decision of their Lordships of the 
Privy Council in Lakshmiah Chetty v. 
Kothandarama Pilla (5) in which ‘they re- 
marked:— , - 

“The rule of law of England that such a pur- 
chase by a husband in England is to bs’ assumed 
to be a purchase for the advancement “of the wife 
does not apply. lin, India: see Gopee Krist Gosain 
v. Gunga Persdud Gosain(3), Moulvie Sayyud Uzhur 
Aliv. Bebee Ultaf Fatima (4) and Bilas’ Kunwar v. 
Desraj Ranjit Singh (9),” 

Allthose cases were cases in which the 
parties were Hindus or Muhammadans 
and do not appear to me to be any authority 
for anything more than the proposition 
that the presumption of advancement does 
not apply ` to` Hindus or Muhammadans 
and it may be noted that in Mouluie Sayyud 
Uzhur Ali v. Bebee Ultaf Fatima (4), their 
Lordships held that they could nat apply to 
the decision of that case, which was one 
between Muhammadans, any of: the reasons 
which in the judgment in Gopeekrist 
Gosain v. Gunga Persaud Gosain. (5) had 
been drawn exclusively from Hindu Law. 
‘Their Lordships of the Privy ‘Council 
panes out in Kerwick v. Kerwick (6) 
that : - ‘ 
_ “It is a mistake to suppose that according to the 
‘cases already cited [the cases of Gopekrist Gosain 
v. Gunga Persaud Gosain (3) and Moulvie Sayyud 
Uzhur Ali v. Bebee Uliaf Fatima (4)] in determining 
which rule of law is in any given case to apply 
to India, entirely’ depended’ on race, place of 
“birth, domicile or residence. These were not to be 
treated as constituting: per se as decisive, What 


(7) 132 Ind Cas 573; AI R 19:1 All 598; (1391) A L 
J 417; Ind Rul (1931) All 541; 53 A 633. i 
(8) 82 Ind Oas 686; A I R 124 Rang 283; 2 R 253: 
3Bur LJ 85, ce 
(9) 30 Ind Cas 299; AIR1915P © 96; 421 A 209- 
37 A 557; 190 WN 1207; 299MLJ 335: 2 LW 830. 
:18 ML T 248; 13 ALJ 991; 17 Bom L R 1006; 22.0 L 
J516; (1915) M W N 757 (PO), D 
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were treated as infinitely more important were 
the widespread and persistent usages and practices, 
of the native inhabitantes. But subject to ihis qualifi- 
cation it istheir Lordships’ view that the principles 
and rules of law which would te applicable to this 
case ifit were tried in one of the Courts of Chancery. 


in England were applicabe to it when tried in 
Rangoon.” 


In Lecun v. Lecun (8) the High Court 
remarked that the parties 
“follow English customs as regards dress and 
manner of living. No evidence has been given and, 
we are not prepared. to hold that there is any 
widespread and persistent usage and practice 
amongst Anglo-Indians in Burma of transferring 
lands benami in the way there is amongst Hindus 
and Muhammadans. Some ofthem may at times resort 
to such a practice with a fraudulent attempt to 
save property from the hands of creditors but we 
have no ground for holding that there is any such 
commoa practice prevailing as a common rule for 
all general purposes. The rule therefore, which in 
our opinion isto be applied in the present case, 
is that the presumption of advancement arises in this 
suit.” 

1 respectfully agree with thore remarks 
and hold that in the present case as In 
Kerwick v. Kerwick (6) there is no evidence 
to suggest that thereis any wide spread 
practice of benami transactions among 
Anglo-Indians in this province and that 
there is therefore, no reason why ihe law as 
it prevails in England should not be applied 
tothe parties in this case. I, therefore, 
agree with the learned District Judge that . 
there is a presumption that Michael Moses 
Sargon intended to make a gift to his wife 
when themoney was invested by the de- 
posit inthe joint names of himself and 
his wife. The learned District Judge 
hes held thatthe deceased made these in- 
vestments and deposits in order tomake 
provision for his wife alone to the exclu- 
sion of his other heirs, and he has further 
held that even ifthe. onus were on the 
wife to rebut the presumption of a 
resulting trust in favour of the deceased 
‘and his heirs, the evidence of the wife was 
sufficient to discharge that onus. That is 


_@ finding of fact which cannot be challeng- 


‘ed in second appeal. Both the courts 
have held that the jewellery was given by 
Michael Sargon to his wife Mabel Sargon 
by way of gift, even if the presumption 


-is theother way,and that too isa finding 


of fact that cannot now be challenged. 
The appeal therefore, fails and is dismissed 
with costs. 


A. Appeal dismissed. 
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` A member of a joint Hindu family governed by the 
Mitakshara Law is powerless to alienate his portion 
of the joint family property. It‘is.a property in 
which all the members have ‘an interest and their 
shares are not defined Sudaburt Singh v. Foolbaskh 
Ker (|), referred to. [p. 1038, col. 1} 

Where a member, whether he be the karta or 
otherwise, of a joint family, has. alienated-the prop- 
erty of the joint family without need or necessity, 
“then in an action, the other members of the joint 
family can recover the property from the person who 
is in possession§j as a result of that alienation. 
ibid 
| Tho brother of the plaintiffs executed a mortgage 
in favour of the defendant fora share of the property 
of the joint Hindu‘family of which he was a member 
with the plaintiffs. The share mortgaged was leas 
. than what the mortgagor would be entitled to on 

‘partitioa. The mortgagee defendant obtained a 
decree against the mortgagor, and the plaintiffs filed 
a suit for injunction to restrain the mortgagee from 
realising the decretal amount by sale of the joint 
family property. The mortgagor died during ths 
pendency of the case: 

Held, that although the mortgagee had not pro- 
ceeded with his execution but was about to proceed 
and was prevented from proceeding by this action, 
yet it being a mortgage, the interest of the mortgagor 
was already charged, and hence the plaintiffs wera 
not entitled to the injunction prayed for. Suraj 
Bansi Koer v. Sheo Prasad Singh (3), applied. [p :038, 
col. | 

As al general rule, a Court of Appeal in considering 
the correctness of the judgment of the court below 
will confine itself tothe state of the case at the time 
‘such judgment was rendered and will not take notice 
ofany facts which may have arisen subsequently; 
but the court will, in exceptional cases, depart from 
this rule, and take notice of subsequent events on 
the principle that it is the duty of the court which 
‘atill retains control over the judgment, to take such. 
action as will shorten litigationand preserve the rights 
of. both parties. Thecourt must confine itself 
to the circumstances of the case at the time the 
‘judgment in appeal was delivered. Banwari Lal. 
v Sheo Shankar Misser (5) and Ram Ratan ‘Sahu v, 
“Mohant Sahu (6), relied on |p. 1039, col. 2.) 
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Messrs. S: N. Roy and B. C. De, 
Respondents, 

Judgment.—This is an appeal in an 
action in which the plaintiffs claimed an 
injunction to restrain the defendants from 
realising, to use the words of the prayer 
in the plaint, “the said decretal amount by 
the sale ofthe joint family property or by 
any other msans.” Shortly the facts were 
these: — be 

The brother of the plaintiffs execused 
a mortgage in favour of the defendant 
for a three gandas share of the property 
of the joint family of which he was a mem- 
ber with the plaintiffs. The plaintiffs end 
the mortgagor were brothers. The mort- 
gagor was made a party to this action and 
is defendant second pazty. “It is important 


for the 


‘to notice (as it raisesa very difficult point 


“in the case) that the mortgagor defendant 
‘second party died whilst this appeal was 
pending in this court. ka 

The share which the deceased mortgaged, 
was admittedly less than the share to which 
“he would be entitled on partition of the 
joint family property, his. share in those 
circumstances approximatėly being `fcur 
gandas. : 

The principal defencant, the mortgage, 
‘obtained a decree against the deceased 
mortgagor. Another fact which is tobe 
‘noticed is that the mortgagor was not the 
karta of the family, andin addition, it has 
‘been found sy the courts below that there 
was no question of the mortgage being or 
family necessity. In short, therefore, -ve 
have a member of ‘a joint Hindu famiy, 
governed by the Mitakshara, executing a 
‘mortgage of his share or „part of his share 
of the joint family property. 

The learned Judge of the trial Court 
gave the plaintiffa decree restraining tie 
‘principal defendant from selling the prop- 
erty in question in execution of the decree 
which he had obtained. That decision 
was upheld by the learned Distrizt 
Judge, 

In appeal it is argred by the appellant 
that the action was not maintainable. It 
is contended that this decree which tke 
principal defendant the mortgagee had ob- 
‘tained, was a perfectly valid decree anid 
that whatever rights the parties may have, 
no action lies to prevent the defendant- 
‘appellant from executirg thedecree which 
‘he had rightly obtained, unless indeed 
that decree is set aside on the ground of 
fraud or for some other sufficiént cause. 
It is a somewhat starzling proposition to 
an English lawyer that a plaintiff could 


X 
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maintain an action to prevent a judgment- 
creditor from“ executing a decree properly 
obtained. But the matter is not susceplible 
of so easy a solution as that; we have to 
deal with the Mitakshara Law. 

On behalf of the respondent-plaintiff it 
is argued, in the first place, that this being 
a joint family property and that, as under 
the Mitakshara, the interest of one member 
of a family in the property is the interest 
in the whole, one member of the family 
has no right to alienate his portion of the 
property. 

Now from the authorities which have 
been elaborately discussed in the argu- 
ment which has just concluded it is quite 
clear that there are one ‘or two well-estab- 
lished principles of law which govern this 
case. In the first place it has long since 
been decided that. a member of a joint 
Hindu family governed by: the Mitakshara 
Law is powerless to alienate his portion 
of the. joint family property. It is, as I 
have said, a property in which all the 
members have an interest and their shares 
are not defined. 

In support of this if any authority were 
required, the case of Sudaburt Singh v. 
Foolbash Koer (1),,may be referred to. 
There is another proposition which is 
relevant in connection with the argument 
by the appellant that the aclion is not main- 
tainable, and that is that wherea member 
whether he be the karta or otherwise of a 
joint family, has alienated the property 
of the joint family without need or necessity, 
then in an action, the other members of 
the joint family can recover that property 
from the person who is in possession asa 
result of that alienation. As will be seen 
from the. authorities to which I shallin a 
moment refer, that last proposition has to 
some extent teen modified by the later de- 
cisions. .' i ' 

Now ihe rules to which I have refered 
are applicable tothis. part of India. There 
is amodification of the first principle in so 
far as Bombay and Madras are concerned. 

The first case which is relied upon by 
the defendant-appellant is the well-known 
authority of Deendyal Lal v. Jagdeep 
Narain Singh (2). That was a casein 
which the son of the elienor. of certain 
property had brought an action to recover 
the property which had been sold in -execu- 
tion of the decree obtained by the alienee 
against the plaintiff's father, and ib 
was there held that the right, title and 

(1) 12WR1; 8B LR 31 (F. B.) 

. (2) 3 0198. 
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interest of one of the co-sharers of the joint 
family may be attached and sold in exe- 
cution of the decree obtained against him 
personally. It has further decided that the 
purchaser in the execution sale had a right 
to compel a partition against the other 
co-sharers of the judgment-debtor. But 
the most important case is that of Suraj 
Bansi Koer v. Sheo Prasad Singh (3), in 
which reference was made to the case to 
which I have just referred reported as 
Deendyal Lal v. Jugdeep Narain Singh (2), 
It is advisable in this case for me to read 
a passage from the decision of the Judicial 
Committee as expressed by Sir James 
Colville which was to this effect : 

“Tn Bengal, however, the law which prevails in 
the other Presidencies as regards alienation by private 
deed has not yet been adopted. Ina leading case on 
the subject, that of Sadaburt Singh v. #oolbash Koer 
(1), the law was carefully reviewed, and the court 
refusing to follow the Madras and Bombay decisions; 
held that, according to the Mitakshara Law as received 
in the Presidency of Fort Wiliam, one co-parcener 
had not authority, without the consent of his co- 
sharers, to mcrtgage his undivided share in a portion 
cf the joint family estate, in order to raise money 
an his own account, and not for the benefit of the 
family. In enother part of the same case, the Chief 
Justice intimated a doubt upon a question which -did 
not then call for decision, viz., whether, under a 
decree against one co-parcener in his life-time, his 
share of joint property might be seized and sold in 
execution. That question must now be taken to 
have been set at rest by the recent decision of this 
tribunal in D.endyal Lal v Jugdeep Narain Singh (2), 
by which the law has so far been assimilated to that 
prevailing in Madras and Bombay, that it has been 
ruled that the purchaser of undivided property at an 
execution gale during the lfe of ihe debtor for his 
separate debt does acquire his share in such property 
with the power of ascertaining and realizing it by a 
partition.” 

So far, therefore, apart from the complica- 
tion in this case which arises by reason of 
the death of tne mortgagor whilst this 


‘appeal was pending in this court, it seems 


clear that the defendant-appellant in this 
case was entitled to do what he was pro- 
ceeding to do, namely, to put up for sale 
the share which had been mortgaged. It is 
clear that this is an inroad upon the 
fundamental principles of the Mitakshara, 
But after the declaration of the law as 
stated in Surajbansi Koer’s case (3), to which 
I have made reference, there seems, as 1 
have said, no doubt in the matter. : 

Now the very question which has arisen 
in this case, namely, what effect has the 
death of the mortgagor the judgment-debtor 
during the pendency of the case upon the 
rights of the parties, arises in this way. 
It arises by reason of the principle which 
was referred to and which had long since 


(3) 50 148, 
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been established on general principles. 
In the case of Madho Prasad v. Meherban 
Singh (4), it was expressed in two ways, 
one is that if the plaintiffs are to recover 
the joint family, property they can recover 
it only subject to certain equities; putting 
it generally the equity being that they can 
recover by paying off the debt. In the 
case of Madho Prasad v. Meherban Singh 
(4), as pointed out, however, there was no 
< equity by reason of the fact that the person 
who had alienated the property was dead 
and had died before the action was brought; 
in other words, the property which he had 
charged, had passed to the survivors, and, 
therefore, it was said there could be no 
equity as against them. The other_way 
in which the same question can be put is 
indicated by ` a reference to the case of 
Madho Prasad, namely, that ifthe alienor 
died before the action was brought, what 
the plaintiffs were seeking to recover was 
not the property in which the alienor had 
an interest but the property which had 
passed to the other members of the joint 
family. This question’ arose in this form. 
In the case of Suraj Bansi Koerv. Sheo 
Prasad Singh (3), it was expressed in these 
words by Sir James Colville: 

“ But the question arises, what isthe conseq:ience 
of the debtor dying before the execution is complete ; 
whether in that event the co-parceners take his 
undivided share by survivorship so as to defeat the 
remedy which the creditor would otherwise hare 
against it” 

The question was disposed of by their 

Lordships in that casein this way. They 
said : 
. “Their Lordships are of opinion . that it is not 
necessary in this case to determine that vexed ques- 
tion, which their former decisions have hitherto 
left opsn. They think that at the time of Adit 
Sahair’s death (that is the alienor’s), the execution 
proceedings under which the mouza had been attached 
and ordered to be cold hal gone so far as to con- 
stitute, in favour of the judgment creditor, a valid 
ciarge upon the land, to the extent of Adit Shair's 
undivided share and interest therein, which could not 
be defeated by his death before the actual sale.” 

Now it might be said, and I think it is 
admitted in this case that although the 
‘mortgagee had not proceeded with his exe- 
cution but was about to proceed and was 
prevented from proceeding by this action, 
yet it being a mortgage, the interest of the 
mortgagor was already charged. 


The same question came up for decision 
before the Calcutta High Court in Banwari 
Lal v. Sheo Shankar Misser (5). The argu- 
ment there was this; that as the alienor 
had died during the pendency of the pro- 


(4) 18 0157. 
(5) 1 Ind. Cas, 670; 130 W N 815, 
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ceedings it: was a matter of which the Court 
of Appeal must taka notice, and taking 
notice to hold that at the time of their 
judgment the interest of the mortgagor 
had passed by survivorship of one of the 
parties in the litigation, and Mookherjee, J., 
in the cours of his judgment makes this 
statement: 

“The cases. upon which reliance has been placed 
however, do not support aay such broad contention. 
In the case of Ram Rutan Sahu v. Mohant Sahu (6), 
it was pointed, out that, asa general rule a Oourt of 
Appeal in considering the correctness ofthe judg- 
ment of the court below will confine itself to the 
state of the case at the time such judgment was 
rendered and will not take notice of any facts which 
may have arisen subsequently ; but the court will in 
exceptional cases depart from this rule, and take notice 
of subsequent events on the principle thatit is duty 
of the court which still retains control over the 
judgment, to take such action as will shortan litiga- 
tion, preserve the rights of both parties" i 

Needless to say from the extract which 
I have read from the jadgment of Mookher- 
jee, J., the argument put forward by the 
Advocates was that the Court of Appeal 
should take notice of the death of the 
party during the pendency of the appeal; 
and a number of cases were referred to. 
But as Mookherjee, J., points out, the 
authorities did not support the broad con- 
tention whick was advanced. The decision 
of the court was that they would adhere to 
the general principle; that is that 
they would confine themselves to the 
circumstances of the case at the time 
that the judgment in appeal was delivered; 
and Mookherjee, J., points out that to do 
otherwise would be to place a premium on 
the protraction of litigation. The manner 
in which Mopkherjee, J., expressed it is 
this : 

“ If the opposize view put forward by the respond- 
ents were adopted, the consequence would be startling. 
The rights of the parties would depend, not upon 
the merits of the controversy between them but upon 
the length of time over which the litigation might be 
protracted and upon the accidental circumstances 
whether a Subordinate Court has or has not taken 
an erroneous view of the rights and obligations of 
the parties.” A 

In my judzment it seems to me that the 
position in ihis case in substance is the 
same as that in the case of Suraj Bansi 
Koer v. Shea Prasad Singh (3). It is true 
that there was no attachment in execution 
as it being a mortgage decree such attach- 
ment was unnecessary as there was already 
a charge upon the property, asin the case 
to which I have made rzference, 

In my view of the law therefore, the 
plaintifis were not entitled to succeed in the 
action which they brought in this case. 

Therefore, for the considerations which I. 

(6) LOW N73% , H 
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have stated it-seems-to- me that the appeal 
must be allowed with costs. 

As the point is a difficult one there will 
‘be leave to ‘appeal, : 


N. F . Appeal allowed. 


SIND JUDICIAL COMMISSIGNER’S 
COURT 


“First Civil Appeal No. 5 of 1929 
July 18, 1932) ` 
_ Ferrers, J. C., AND RUPOHAND, A.J.C. 
SECRETARY or STATE — APPELLANT 
VETSUS 


F. E. DINSHAW-— RESPONDEKT, 

Land Acquisition Act (I of 1894, ss. 9, 23,26, 28 
“Requirements of s. 9—<Apportionmeni of com- 
‘pensation—Principles—Award by District Judge on 
a particular item in excess of award by Land 
Acquisition Officer — Legality of— Interest on 
excess amount awarded—Right of elaimant— 
‘Land intended to be used as road—Compensation for 
depreciation—Aciual and prospective use of land— 
Consideration of. 

‘Under s. 9, Land Acquisition Act, all that is 
required is that. a person claiming an interest in 
the land under.. acquisition should (1) specify the 
interest he claims; (2) specify the amount he. claims 
for such interest and '(3)” give particulars of his 
claim to compensation. It does not go further 
than that, and does not’ require him to 
specify the amount of compensation he claims in 
respect of each of the six sub-heads referred to in 
s. 23 ofthe Act A failure therefore to specify the 
amount claimed in respect of any particular sub- 
head of s.23 is no barto the Judge reviewing the 
award of the Land Acquisition Officer in respect of 
such sub-head. [p. 0t?, col 1) 

Although 8.26 requires the Judge.to specify in 
-his award the amount awarded undercl. (l), subs. 
(1), 8. 23and also the amounts if any) respectively 
awarded under each ofthe six sub-clances of the 
same sub-section, s.`}l does not require the | and 
Acquisition Officer to make his award in that 
manner. Jt is sufficient for him to] state what be 
considers to be fair compensation to be allowed for 
the whole of the land under acquisition and how it 
should be apportioned. That being so, it would appear 
“thats. 25 was intended to refer to the whole claim 
made by the claimant and the whole amount of com- 
pensation awarded to him unders. 11, and to em- 
power the Judge to alter the award ofthe Land 
Acquisition Officer under any one or more of the 
sub-heads by either decreasing or increasing the 
amount awarded, provided he did not award less 
‘than the total amount awarded by thet cfficer or 
more than the total amount claimed befora that officer 
bythe claimant. Though the award of «Judge on a 
particular item may be in excess of that awarded by 
the Land. Acquisition Officer, :it is not without 
jurisdiction when the total amount awarded by him 
is less than that claimed. fp 1042, col, 1;p 1043, col.2.] 
“A claimant is entitled to interest on- the excess 
amount awarded by the District-Oourt from date of 
possession by-the Collector to the date of payment 
to him of the excess in court. 

` Where land acquired is intended to bo nged as-a 
road, the:claimant-is ‘entitled to compensation for 
the ‘depreciation in the value of the rest: of the land 
in consequence of such use, Buccleuch (Duke) v. 
e 
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Metropolitan Board of Works (2) and Cowper Essex 


v. Local Board District of Acton (3), relied on. |p. 
1013, col, 2.] | 


In estimating compensation for severance, both the 


actual and prospective use of the land must be 
considered. i | 


Mr. C. M. Lobo, for the Appellant. P 
Mr. Tolasing K. Advani, for the Respond- 
ent. 7 

Judgment.—In this case the Special 
Lend Acquisition Officer, Karachi, acting 
as Collector under the Land ‘Acquisi- 
tion Act, made an award under s. 11, 
Lend Acquisition Act, determining Rs. 9,585 
as the total compensation payable to thé 
respondent for a strip of land measuring 
83088 square yards, This strip.forms part 
ot what is referred to as the “ Devon Villa 
-Hotel” plot. The whole plot measures 
about 6,889 square yards and is held by the 
respondent on a lease from Government 
granted in 1863 for a period of 99 years, 
but renewable in perpetuity on certain 
terms contained in the lease. The amount 
awarded by the Land Acquisition Officer is 
made up as under: : 


. Re. a p 
82058 square- yards at Rs. 7-8-0 per 
square’ yard es os ... 6,681 10 0 
15 per cent. for compulsory acquisition 1,002 0 0 
Allowance for injurious affections 1,553 0 0 
Interest for eight months from the date ; 
ož possession up to the date ofthe award 318 0 0 


Total ... 9,584 10 0 


The respondent obtained a reference 
against the award of the Land Acquisition 
Officer to this court on its District Court 
side under s. 18 of the Act. At first, the 
reference came up for hearing before 
Percival, J. C., who recorded a part of the 
evidence. It was finally disposed of by 
Wild, J. C., his successor-in-office, who 
upheld the award of Rs. 7-8-0 per square 
yerd for land under acquisition, but in- 
creased the amount awarded for injurious 
affections to Rs.-3,600 and allowed interest 
cn the excess amount so awarded from ihe 
date of possession up to the date of the 
‘award passed by the Land Acquisition 
Officer. Against this decision, the Secie- 
tary of State has filed an appeal, and the 
Tespondent has filed cross-objections. The 
first objection raised on behalf of the appel- 
lant is, that as the respondent had failed to 
specify before the Land Acquisition Officer 
tke amount claimed by him as compensa- 
tion, for injurious affections, it was not 
within the competence of the learned 
Judicial Commissioner to disturb the award 
of the Land Acquisition Officer in respect of 
that claim. The facts on which this objec- 


1933 . f 
tion is foundéd are somewhat as follows: 
In response to the notice issued under s.9 
of the Act, thé respondent appeared through 
‘Messrs. Tolasing & Co. and pùt in a state- 
‘ment claiming Rs. 20 per square yard for 
-the portion under acquisition, plus: such 
reasonable: compensation for- severance as 
might be agreed upon ;. and averred inter 
alia that :. 

“ the site had a great potential value, and, if deve- 
loped, will yield a good return,” 

‘and that 

“* the acquisition of the property definitely places -out 
.of bounds ‘the. question of building two buildings, 
and the whole area must be utilized forone building 
“which is unnecessary waste of space " 

On a subsequent date, the respondent 
‘produced before the Land Acquisition 
Officer.an expert, Major Buckland, D. A. 
Q. M. G., ‘Karachi, and formulated more 
definitely his claim for compensation for 
injurious affections.. The expert gave the 
following statement : ' 

ae . The property will depreciate in value 
-owing to reasons stated below: (l1). Traffic along 
the new road... (2). Noise and dust -consequent on 
the traffic; (3) Overlooking which is an important 
point regarding tennis ; (4). Loss of tennis-court and 
(5). Loss of area, The-depreciation in rent would be 
about 35 per cent, and not less.” 

The respondent also gave evidence of the 
rent, which the premises fetched after 
certain repairs and alterations had been 
carried out, and. costs of such repairs and 
alterations so as to enable the Land Acquisi- 
tion Officer to determine the estimated loss. 
On behalf of the Secretary of State, it is 
argued that the placing of such materials 
was not enough and that a claim for a 
specific sum should have been made. 
While demurring to the proposition that 
there was any obligation upon him to do 
anything more than what he had done, 
the respondent hss ‘contended that, as a 
matter of fact, a definite sum of Rs. 10,000 
was claimed by his Pleaders both before the 
Land Acquisition Officer and before the 
_ Judicial Commissioner. 


There is nothing on the record befare 
us to show that any specific sum ‘was 
claimed before the Land Acquisition Officer 
and we are afraid so far as that goes, we 
must accept the record as it stands. It is, 
however, abundantly clear from the notas 
made by Percival, J. ©., that at the very 
first hearing the respondent made a specific 
claim for Rs. 10,000 as compensation for 
injurious affections. These notes appear 
to have escaped the attention of Wild, J.G., 
who thought that the omission to claim a 
specific sum en this score was intentional, 
and was intended to savè costs in the 
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‘event of the claim being considered ex- 
travagant. Itis argued that the omission 


“When the applicant has omitted, for a 


‘only not refused or omitted 


‘tion much less 


trom the rest of the plot. 
“but the respondent has, as stated .above, 
placed evidence before the Land Acquisi- 
‘tion Officer showing what amount he claim- 
‘ed inrespect of this item. 


“to specify the amount. 
“may becondoned for suffitient cause, and 
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being intentional s. 25, cl. (2), was a com- 


“plete bar to the respondent asking for any 


sum in excess of that awarded .by the 
Land Acquisition Officer in that behalf, 


“and that even if the omission was uninten- . 


tional, such omission not having been con- 
‘doned under s. 25, cl. (3), the result: was the 
same, “Section 25 reads as follows: 

“25, (1) When. the applicant has made a claim 
to compensation pursuant to any notice given 
under s. 9, the amount awarded to him by the 
court shall not excéed the amount so claimed, 
or be less thanthe amount awarded by the Collector 
under s. 11. (2) When the applicant has refused -to 


-make such claim or has omitted, without sufficient - 
. reason (to be allowed by the Judge),- to make 


such 
claim, theamount awarded by the Court shall in no 
case exceed the amount awarded by the Collector. (3) 
sufficient 
reason, (to beallowed by the Judge) to makesuch 


claim, the amount awarded tohim by the court shall 
_not be less than, and may exceed, the amount awarded 


by the Collector.” 

Now, in the case the respondent-has not 
to make a 
a claim to compensation but has, as a 


‘matter of fact, mada such a claim and 
‘has indubitably made 
of the notice issued under e. 9 of the Act. 


it in pursuance 


But, it is argued, that he has not specified 
the amount claimed by him as required 
by s.9, andtherefore, his claim could not 
come within the meaning of s. 22 read in 
the light of the provisions of s. 9. 
Assuming for the moment that this is 


80, prima facie he has not “refused to 


makea specified claim. There is no allega- 
proof that the Land 
Acquisition Officer called upon the respond- 
ent to specify the amount of his claim for 


‘injurious affections im consequence of the 


severance of the portion under acquisition 
Not only that 


All that can 
possibly be urged is that there has been 
an omission on the part of the respondent 
Such an omission 


if so condoned, is no bar toa higher 
amount than that awarded by the Land 


“Acquisition Officer being granted to the 


respondent. 
It is no doubt true that the ‘learned 


‘Judicial Commissioner has not applied his 
mind one way or the other to this aspect of 


the case, and has not decided that in the 
event of the failure of: the respondent 
to specify the amount of his claim-being 
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treated as an omission within themeaning 
of the section, he would have been prepared 
to condone such omission, But that does 
not mean that we may not now, sitting in 
appeal, condone it provided’ there are 
sufficient grounds. Speaking for myself, 
Iam of opinion that there can be mo stron- 
ger case than the present for condoning 
such omission. To say the least, 5.9 is 
open to two constructions, one advocated 
by the learned Counsel for the appellant, 
and the other, by the learned Pleader of the 
respondent, 

The interpretation which the learned 
Counsel for the appellant has sought to 
put upon the section has not been the sub- 
ject of judicial decision, and if under the 
circumstances, the respondent failed to 
specify the amount of. his claim in the 
belief thathe wasnot required to do so, 
(and assuming that he was wrong) such 
belief would indubitably afford a suff- 
cient ground for condonation, and niore 
“60, when the respondent had placed mate- 
rials showing what his expert considered to 
be a fair compensation and the Land 
Acquisition Officer dealt with the claim 
on the materials placed before him with- 
out demur and without requiring the 
respondent to make the claim more 
specific. | 

Stress has been laid on the observations 
of the learned Judicial Commissioner 
referred to above that the omission was 
intentional. But these observations refer 
to the failure of the respondent to specify 
the amount which he ought to have been 
awarded inthe letter asking for areference 
under s. 18, and not to anything which 
transpired prior tothe award. These ob- 
servations have nothing to do with the 
failure, if any, by the respondent to make 
a proper claim before the Land Acquisition 
Officer. It would also appear that the 
learned Judicial Commissioner was wrong 
in assuming that even at the trialin this 
court no definite amount had been claimed 
in respect ofthis item, his attention not 
having been drawn to the notes recorded 
by Percival, J. 0.” 

I am, however, prepared to go further 
andto hold thatthe respondent was under 
no obligation to specify the amount as 
claimed under this item and that in any 
event ashe had claimed compensation at 
the rate of Rs, 20 per square yard plus 
something more, 8s. 25, cl. (2) was no 
bar to his being awarded a total com- 
pensation in respect of all items, in ex- 
` cess of that awarded by the Land Acquisi- 
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a 

tion Officer, provided it was not more than 
Rs. 20 per square yard. f 

Section 9, cl. (2) so far as it bears on this 
point reads as follows: ` 

“Such notice . shall require all persons interested 
in the land to appear... and to state the nature 
of the respective interests in the land, and the 
amount and particulars of theirclaim to compens- 
ation for such interests, etc 


As I interpret this section, all that it re- 
quires is that a person claiming an interest 
in the land under acquisition should (1) 
specify the interest he claims; (2) specify the 
amount he claims for such interest and 
(3) give particulars of his claim to com- 
pensation. It does not go further than 
that, and does not, in my opinion, require 
him to specify the amount of compensa- 
tion he claims in respect of each of the 
six sub-heads referred to in s. 23 of the 
Act. A failure, therefore, to specify the 
amount claimed in respect of any par- 
ticular sub-head of s. 23 is no bar to the 
Judge reviewing the award of the Land 
Acquisition Officer in respect of such sub- 
head. If there was any doubt upon that 
point, it is amply removed by the sections 
which follow s. 9. Section 11 makes it obliga- 
tory on the Land Acquisition Officer to 
determine: (1) the true area of the land 
under acquisition, (2) the compensation 
to be allowed in respect of such land 
taken as a whole, and (3) the apportion- 
ment of compensation amongst all persons 
nown or believed to be interested. 

Section 15 requires him to determine 
the amount of compensation so payable 
on the lines laid duwn by the Legisla- 
ture for the guidance of the Judge under 
ss, 23 and 24 and those sections impose 
an obligation upon the Judge to take 
into consideration certain facts and to ex- 
clude others in fixing the total compensa- 
tion for the land under acquisition and 
this obligation is imposed upon him ir- 
respective of the fact whether he is re- 
quested to take into consideration or to 
exclude from ‘consideration such facts or * 
not, Although s. 26 requires the Judge 
to specify in his award the amount award- 
ed under cl. (1), subs. (1) s. 23, and 
alsothe amounts {if any) respectively award- 
ed under each of the six sub-clauses 
of the same subsection, s. 11 does not 


require the Land Acquisition Officer to 


make his award in that manner. It is 
sufficient for him to siate what he con- 
siders to be fair compensation to be al- 
lowed for the whole of the land under 
acquisition and how it should be appor- 
tioned. That being so, it would appear 
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that 8. 25° was intended to refer to the 
whole claim made by the claimant and 
the whole amount of compensation award- 
ted to him under s. 11, and- to empower 
the Judge to alter the award of the Land 
Acquisition Officer under any one or mors 
of the sub-heads by either decreasing 
or increasing the amount . awarded, 
-provided he did not award less than 
-the total amount awarded by that officer 
‘or moré than the total amount claimed be- 
fore that officer by the claimant. a 

. In Gangadhara Shastri v. Deputy Collector 
of Madras 14 Ind. Cas. 270 (1), it was held 
that wherea case referred under s. 18 of 
the Act, the whole case and not merely 
the particular objection is referred, and 
that it is open to the Judge to award a 
sum less than that awarded by the 
Land Acquisition Officer in respect of 
some of the sub-items provided of course 
that the total amount which he awards 
to the claimant on all items is not less 
than that awarded by the Land Acquisi- 
tion Officer. This is a converse case to 
the present. But the reasons on which 


their Lordships have proceeded equally: 


‘apply tothe present case. _ 

The reason why s. 9, cl. (2), has been 
worded somewhat widely is obvious. The 
Land Acquisition Officer is required to de- 
termins the compansation to be paid in 
respect of every interest in the land and 
to apportion it amongst the different claim- 
ants, but every claimant is only expect- 
ed to value his own interest. For in- 
stance a mortgageeis interested in getting 
his mortgage claim and nothing more. 
The amoint and particulars of his in- 
terest which he is required to specify by 
s. 9 is the amount of his claim and the 
particulars of his mortgage. Butin the 
event of the amount awarded by the Land 
Acquisition Officer for the plot inclusive 
of the equity of redemption of the mort- 
gagor, is les3 than the claim of the mort- 

` gagee, there is no reason why he should 
not ask for a reference and have the 
valuation revised and brought up to the 
amount claimed by him, if he is able to 
satisfy the Judge that the Land -Acquisi- 
tion Officer had not properly assessed. 
some of the items referred to in s. 23. If 
that be so, there is likewise no reason 
‘why an owner may not dispute, the award 
of the. Land Acquisition Officer on some 
of the sub-heads referred to in that sec- 
tion merely and solely because he has not 


(1) 14 Ind. Oas. 270; 22 M L J 379, 11 ML T 337; 
(1912) M WN 712, 
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claimed srecifle-sums in respect. thereof, 
provided af course he does not ask for 
more than what he has claimed in respect 
of any of the otheritems. For both these 
I hold that the award of the 
learned Judge on this particular item 
although it is in excess of that awarded 
by the Lend Acquisition Officer is not 
without jurisdiction, the total amount 
awarded by him being less than that 
claimed, 

On the merits, it was argued that the 
learned Judicial Commissioner was in error 
in taking into consideration the nuisance 
caused by the construction of the road, 
and that the compensation allowed by him 
for the alleged nuisance, and for the cost 
of the ternis court was excessive. The 
learned Counsel has argued that the road 
was constructed partly on Government 
land and that hadit been constructed only 
on Government land, it would all the same 
have been a nuisance and would have 
afforded no remedy to the respondent, 
We are not now concerned with thè 
hypothetical case put forward, But in so 
far as the land acquired was intended to 
be used as a road the respondent wag 
entitled to compensation for depreciation 


‘in the value of the rest of his land in 


consequence of such use: See Buecleuch 


(Duke) v. Metropolitan Board of Works 


(2) and Cawper Essex v. Local Board 
District of Acton (3), p. 161%. With regard 
to the compensation being excessive, again 
it is necessary to bear in mind the weighty 
observations of their Lordships of the 
Privy Council in Secretary of State for 
Foreign Ajfairs v, Charlesworth, Pilling 
& Co. (4), at p. 1397 where it is said: 
“in all valuations judicial, or other, there must be 
room for inferences and inclinations of opinion, 
which, being more or less conjectural, are difficult 
to reduce to czact reasoning or to explain to others, 
Every one who has gone through the process is 
awareof this lack of demonstrative proof in his 
own mind, ari knows that every expert witness 
called before him has had his own set of con- 
jectures, of more or less weight according to his 
experience and presonal sagacity. In such an 
inquiry as the present relating to subjects abound- 
ing with uncertainties and on which there is little 
experiencs thers is more than ordinary room for 
such guesswork, and it would be very unfair to 
require an exact exposition of reasons for the con- 
clusions arrived at.” S 

These observations apply with greater 
force in this case, as the learned Judicial 

(2) (1873) 5 H L 418; 41 L J Ex 137; 27 LY 1, 

(3) (1889) 14 A O 153; 55L J QB 591; 61 LT]; 
38 W R 209; 52d P 756. 

(4) 26 B 1; 28 I A 121; 8 Sar, 1 (P. OJ. 


“*Page of (1868) 14 A. O.—[Ed.] à 
tPage of 28 I, A—[Hd_] 
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-Commissioner was asked by the parties 
‘to inspect the premises so as to enable 
him to appreciate the extent of the grie- 
“vance. Apart from this, it would appear 
‘that both the Land Acquisition Officer 
-and the learned Judicial Commissioner 
-have declined to make any allowance for 
-loss in the potential value of the land in 
-consequence of the remaining portion of 
‘the land having been rendered indivisible. 
While dealing with this point, the Land 
‘Acquisition Officer has said: 

. “I do not understand ‘with what intention the 
-idea of subdividing the plot into two has been 
raised. The claimant has before the notification 
‘started doing extensive repairs to the bungalow 
-and it cannot be seriously meant that he ever 
thought of pulling down the same with a view to 
dividing the plot into two.” AN 


It may be that the respondent had no 
-intention of sub-dividing the plot, but 
that is not enough. In estimating com- 
pensation for severance both the actual 
and prospective use of the land must be 
considered. A prospective buyer is likely 
to pay less for the plot that remained 
than what he might have paid if he 
could use the land for building two bun- 
galows. The Land Acquisition Officer 
was, therefore, clearly wrong in not taking 
this aspect of the case under considera- 
tion. If we were to disturb the finding 
of the learned Judicial Commissioner, 
on the grounds suggested by the learned 
Counsel for the appellant, we would have 
to take this factor into consideration and 
the result would perhaps be the same. 
With regard to the cross-objections, again, 
the observations of their Lordships of the 
Privy Council referred to above equally 
apply. On our intimating to the learned 
Pleader for the respondent that-we would 
not interefere with the award of the learned 
Judicial Commissioner unless a very strong 
case was made out, he has very rightly 
not pressed his objections except one, and 
that relates to the period for which interest 
on the excess amount has been awarded 
to the respondent. The learned Judicial 
Commissioner has allowed interest from 
the date on which the Land Acquisition 
‘Officer took possession of the lend up to 
the date of his award. But this is a clear 
mistake. The respondent is entitled to 
interest up to the date of payment to 
him on the excess awarded. We accord- 
ingly ‘vary the award of-the learned Judi- 
cial Commissioner to that extent, and dis- 
miss the appeal and the rest of the cross- 
objections with no order as to costs. 

N. - ` Order accordingly, 
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PRIVY COUNCIL 
Appeal from the Oudh Chief Court 
April 10, 1933 
LORD TOMLIN, LORD THANKERTON AND 
SIR GEORGE LOWNDES 
KANHAIYA LAL AND ANOTHER— 
APPELLANTS 


versus 
HAMID ALI—RESPONDENT 

Hindu Law—Religious BEndowment—Suit to estab- 
lish right to demolish building used as Hindu temple 
and to eject worshippers therefrom—Necessity of idol 
being represented in suit. 

Where the disputé is as regards the right of the 
plaintiffs to demolish a building used as a Hindu 
temple and for ejectment of worshippers on the 
ground of their being trespassers, as the result may 
vitally affect the interests of the idol installed in the 
temple, it is essential that the idol should be repre- 
sented inthe suit and the appeal should be remitted 
to the trial Court for new trial with the appropriate 
parties added. Pramatha Nath Mullick v. Pra- 
dyumna Kumar Mullick (1), fı llowed. 

Messrs. L. DeGruyther and W. Wallach, 
for the Appellants. f 

Messrs. Dawson Miller and'J. M. Pringle, 
for the Respondent. 

(For FACTS See 122 Ind. Cas. 774). 

Lord Tomlin—In this case their Lord- 
ships, with reluctance, have come to the 
conclusion that they are not able to deal 
with .the appeal in the absence of Sri 
Thakurji Maharaj, whose interest arises 
under the wakf, or his representative. In 
these circumstances, following the prece- 
dent in Pramatha Nath Mullick v. Prad- 
yumna Kumar Mullick (1), their Lordships 
think that the decrees below must be set 
aside and the case must be remitted to the 
Chief Court for directions as to a new trial 
with reference to the effect of the wakf 
with the appropriate parties added. 


So far as the costs are concerned. their 
‘Lordships think that there should be no 
costs of this appeal, but that the costs which 
have hitherto been incurred below should 
be left to the discretion of the Chief Court to 
deal with after the new trial has been dis- 
posed of, whether or not there be an appeal* 
after the new trial to the Chief Court. 
Their Lordships will humbly advise His 
Majesty accordingly. 

N. Case remanded. 

Solicitors for Appellants -Messrs. Hy. S. 
L. Polak & Co. 

Solicitors for 
Watkins & Hunter. 

(1) 87 Ind “Cas 305;A ‘I R .1925 P O 139; 52 
I A 245: 52 O 809; 23 AL J 537: 49 M L J 30; (1925) 
M WN431;4L0 LJ 551;20 WN 557: 27 Bom LR 
1064; 22 L W 492; 30C W N 25; 2 pat LR 315, 


Respondent ~ Messrs. 
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PATNA HIGH COURT | 
Letters Patent Appeal No. 26 of 1933 
October 25, 1933 
COURTNEY-TERRELL, C. J. AND KULWANT 
BAHAY, J. 
SUKHARI KHALIFA— PETITIONER 
—APPELLANT 
Versus 
RAJAB ALI AND aNnoTHER—OpposITs Party 
— RESPONDENTS -> 

Civil Procedure Code (Act V of 1908), s. I4L, 
0. XXI, r. 97—Decree for restitution—Resistance by 
third party—Application under O. XXI, r. 97— 
Dismissal of—Order, if ceases to be refusal of restitu- 
tion—Appeal against order, competency of—Remedy 
of aggrieved party. 

aA obtained a decree for ejectment against B and ab- 
tained delivery of possession. B appealed and it was 
held that the person from whomA had bought the prop- 
erty had no title to convey to A. B applied uhder e, 
144, CivilProcedure Code for restitution of the property 
of which A had obtained possession under decree-of 
the trial Court. The decree for restitution was 
granted but the Nazir wasresisted by C. B appli- 
ed fora summon against C under ©, XXI, r. 47 
who sbowed ‘cause and set up an independent titleto 
part of the property. The Munsifheld that C had 
a prima facie casein hisfavour but as he was in 
possession of one portion and did not: claim tke 
other, ordered a fresh writcf pcgseesion to issue for 
the latter portion only. B appealed to the Districs 
Judge who held that C's claim of title was unsourd 
and ‘that B was entitled to possession of the whola 
and that C could establish his title ly regular 
sult: , i 

‘Held, that the fact that the application under 
O. XXI, r.97 is dismissed and is unappealable does 
not make the order of the Munsif the lees a refusal 
of the “restitution under s. 144 ard as such itis 
appealablezand that notwithstanding that Bx gould 
not bring.a suit to enforce his right to restitution, hs 
may‘appeal against a refusal to give him that remedy 
under s. 144 against an obstruction just as he could 
if the: procéedings had been begun by suit -and ths 
order ofthe District Judge being on appeal, and 
made with jurisdiction, no appeal lay ficm this 
order. NA a l 

L. P., A. against a judgment of Mr. 
Justice Wort, dated January 23, 1933, m 
S A. No. 87 of 1932 ; 

Mr. Sayed Ali Khan, for the Appellant. 

Messrs. Hasan Jan and Amir Ali Khan 

_ Warsi, for the Respondents. 


Courtney-Terrell, C. J.—This Letters. 


Patent Appeal arises out of a suit by one 
Abdul Mian the present respondent No. 1 
for ejectment against Sukhari Khalifa the 
-present appellant from a certain house. 
He obtained a decree and got delivery = 
possession. Sukhari Khalifa appealed ana 
itwas held that the person from whom 
Abdul Mian had bought the property hea 
no.title which could be conveyed to Abdul 
Mian and the appéal wasallowed. Sukhari 
Khalifa applied under s.: 144 of the- Civil 
Procedure Code for restitution of the prop- 


erty.of which Abdul Mian had obtainec 
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possession under the decree of the trial 
Court. The decree Zor restitution was 
granted but the Nazir was resisted by a 
third person Rajab Ali who is the present 
respondent No.2 and is the father-in-law 
of Abdul Mia. Sukheri Khalifa according- 
ly applied for a summon against Rajab Ali 
under O. XXI r. 97 ofthe Civil Procedure 
Code who showed cause and set up an 
independert title to she western portion of 
the house but said he had no objection to 
delivery of possession of the eastern 
portion, The Munsif in his judgment held 
that Rajab Ali had a prima facie case in 
his favour but having regard to the fact 
that he was in possession of the western 
half oniy of the house and did not claim 
the eastern tortion, ordered 2 fresh writ of 
possession to issue ix favour of Sukhari 
Khalifa far the eastern portion only. 
Sukbari Khalifa tappealed to the District 
Judge who held that Rajab Ali’s claim of 
title was unsound and that Sukhari Khalifa 
was entitied to possessicn of the western 
portion ofthe house and that Rajab Ali 
could establish his tit’e if any by a regular 
suit. 

The learned Judge.of this court to whom 
Rajab Ali appealed h=ld that the proceed- 
ings and order being under O. XXI, r. 97 
no appeal ley to the District Judge ami 
that the order of the Munsif was not as. 
contended by Sukhari , Khalifa one under 
s. 144-0f the Code. He allowed the appeal 
and restored the order of the Munsif, Mr. 
Syed Ali Kkan on behalfof the. appellant 
before us Sukhari Khalifa conténds that if 
Rajab Ali is allowed to remain in posses- 
sion without appeal then Sukhari Khalifa 
will be dezrived of all remedy because 
under sub-s. (2) of s. 144: 

‘No suit shall be instituted forthe purpose of 
obtaining anyrestitution o> other relief which could 
be obtained by application under sub-s. (1)". : 
and contemis that the Munsif’s order 
while purporting to be noapplication under 
O. XXI, r. 97 is in effect an order refusing 
restitution under s. 144 and that such an. 
order having the force >f a decree is appeal- 
able. Moreoveritcannot be denied that 
although Sukhari Khalifa would be pre- 
cluded from bringing a suit no such bar. 
exists against a suit by Rajab Ali toenforce 
his rightsif any. On the other hand the: 
learned Judge refers to O. XXI, r. 99 which. 
entitles the Munsif where the obstructor 
acted in good-faith to dismiss the applica-. 
tion complaining of such obstruction. But’ 
the fact that the application under O. XXI, 
r. 97 is dismissed aad is unappealable doeg, 


1646 


not in my opinion make the order of the- 
Munsif the less a refusal of the restitution 
unders. 144 and as such it is appealable. 
Otherwise an appeal against an order 
refusing to grant restitution against 
obstruction would always be barred whereas 
a refusal but without obstruction would be 
appealable and I donot think this was the 
intention of the Legislature. In my opinion 
notwithstanding that Sukhari Khalifa 
cannot bring a suit to enforce his right to 
restitution he may appeal against a 
refusal to give him that remedy under s. 144 
against an obstruction just as he could if 
the proceedings had been begun by- suit 
and the order of the District Judge was on 
appeal, therefore, made with jurisdiction. 
From this order no appeal lies on ihe facts 
and it must stand. The learned Judge in 
agreement with the District Judge on the 
facts expressed his regret at the conclusion 
at which he had arrived on the law. I 
would allow this appeal and direct that the 
respondents do, pay the appellant's costs 
throughout. ot fee Wa ; 
Kulwant Sahay, J.—I agree. l 
N. Appeal allowed. 
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-First Civil Appeal ‘No. 16-B of 1932 

a Ki December 9, 1932 

' SUBHEDAR AND" POLLOOK, A.J. Cs. 

SAWATRAM RAMPRASAD — 
ot APPELLANT ` 

= Versus 3 h 

IMPERIAL BANK orINDIA, AKOLA 

‘BRANCH—REsPONDENT. 


4 Civil Procedure Code (Act V of 1908), O. XX,r. 11 


—Instalment decree— When to be passed—Discretion— 
Bona fides of debtor—Imperial Bank Act(XLVII of 
1920), whether controls -O XX,r, 11, Civil Procedure 


Code... O. XX, r. 11, of the Civil Procedure Code, 


where and in sofar a decree is forthe’ payment’ of 
money the court at the time of passing the decree 
has a discretion ‘for any sufficient reascn’ of order- 
ing that the amount decreed shall be paid by in- 
stalments. [p.10!7, col 2.} 

“ Although the mere fact that the debtor i 
pressed orisunable to pay in full at ace is not 
sufficient reason for granting linstalments and 
ordinarily he should be required to show his bona 
fides by arranging prompt payment ofa fair propor- 
tion of the debt, prompt payment of.a fair proportion 
of the debt cannot be- said to be a condition preced- 
ent for the exercise of the discretion of granting 
the instalments. Each case has to be decided on its 
own merits, the pe factor being the 
bona fides ofa débtor. Mahomed Akbar Khan v.. 


is hard- 


. Kastur'chand Daya -(1),; explained, [ibid] 
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Order XX, r 11, Civil Procedure Code, 1s not in 
any way controlled by the provisions of the Imperial 
Bank Act which limit the powers of the Bank in 
the matter of advancing loanson longer terms than 


six months. [p.1048,col 1] - 
F. C.A. against a decree of the Fifth 
Additional District Judge, Akola, dated 


January 19, 1932. 

Mr. P. S. Kotwal, for the Appellant. 

Messrs. M. R. Bobde, W. B. Pendharkar 
and V. V. Tambe, for the Respondent. 

Judgment.—Defendant No. 1 Kisanlal 
Onkardas, who is ihe proprietor of the firm 
of Sawatram Ramprasad of Akola, had 
dealings with the Imperial Bank of India, 
Bombay ‘and Akola Branches, for along 
time extending over a lakh and 50 thousand 
rupees, On December 27, 1930, Kisanlal 
gave the plaintiff, the Imperial Bank of 
India,’ ‘Akola Branch, a bill of exchange 
‘for Rs. 17,909 payable 62 days after 
the date of issue drawn on the 
firm of. Jiwaji Ismailjiof Akola. Similar- 
-ly on January 3, 1931, Kisanlal gave the 
plaintiff; another bill of „exchange | for 
Rs. 17,900; payable similarly; drawn son; jhe 
firm of. Ganeshdas Gulabchand of -Akola. 


“Though these ‘bills were accepted’-by the 


‘tespective drawees they were dishonoured 
at maturity. : NER? 
` Kisanlal however made a repayment of 
Rs. 2,500 in part satisfaction of each of the 
above bills.. As the bills remaineđ, `ñ- 
satisfied,the plaintiff instituted two separate 
suits .in-the Court of the Additional District 
Judge, Akola, to recover from Kisanlal and 
„the. persons on’ whom he drew the bills of 
exchange to recover the balance. dut on 
theni.. It is admitted. that in -July, 1930, 
long before the present bills were drawn, 
Kisanlal had deposited with the Imperial 
Bank of India, Akola Branch. 110 shares 
of .the Sewatram Ramprasad Mills’ Ltd. 
Co., Akola, each of the face value:of 
Rs. 500, by way of further security in con- 
nection with his transactions then amount- 
ing toabout Rs. 50,000. Civil Suit- No. 30 
of 1931 was in respect -f the ‘balance of 
Rs, 15,067-7-6 due on the. bill, of exchange 
drawn on December 27, 1930 and Civil Suit 
No. 31 of 1931 was in respect of. the 
balance of Rs. 15,041-1-6 due on the.bill 
of exchange drawn on January 3, 1931. 
In each case the drawee was made defend- 
ant No. 2 and interest. was charged at the 
rate of Rs. 8 per cent. per annum up to the 
date of suit and interest at the same rate 
was claimed pendente lite and. in futiro. 
Defendant No. 2, Kisanlal, pleaded that the 
suits were premature as the plaintiff Bank 
had agreed to accept renewed bills of 
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exchange in lieu of the dishonoured hills 
because it already held sufficient security 
forthe amount ofthe debts in the shape 
of the deposit of the shares. Alternatively 
in para. 6 of his written statement dated 
June 18, 1931, he pleaded as follows :— 


“This defendant further submits that in view of 


(1) the extreme-and extraordinary depression of trade’ 


and financial market; (2) the fact that this defendant 
has been steadly liquidating his total liability to-the 
plaintiffand has paid off Rs. 1,20,000 andallinterest due. 
from time to time during the last JO months; (3) the: 
fact that the plaintiff has in his possession and 
available to him ample and sufficient security for 
full ultimate payment of his dues; (4) and lastly in, 
view of the fact that this defendant possesses and owns: 
large immovable properties and in case of being 
required to make immediate payment in cash he 
will be-finaucially ruined without any fault of his 
own. In view of all these facts, this defendant 
submits that in case his defence in paras ) 
is found against him by the court, then ‘in that: 
event the court be pleased to direct payment by. 
instalments In view of the total sum due, this 
defendait prays that the court be pleased- to g.ve 
this defendant sufficient time for payment and direst 
payments by reasonable instalments.” 

Defendant No. 2 in each case pleaded that. 
according to the custom of the market he 
was merely a surety for defendant No. 1 
and that until the plaintiff has exhausted 
all his remedies against defendant No. 1 
and the collateral or additional security of 
the shares ‘held by it he was not liable to 
the plaintiffs claim. These contentions 
were put in the form of several issues for 
trial, but on the date of hearing evidence 
defendant No. | unreservedly withdrew. all 
the pleas he had put forwardin defeasance 
of the plaintiff's claim and only pressed 
the prayet for the grant of instalments as 
under:— - he 


“Rs. 2,000 on or before November 15, ‘1991, and 


alternate month at the. instalments. 


Rs 1,020 thereafter on every 
interest claimed in the plaint ” 
By agreement of parties «the evidence 


recorded in Civil Suit No. 30‘of 1931 was. 


read as evidence in the other case. The 
only issue which was therefore left for trial 
in both the cases was :— 


“Is defendant No.1, entitled toan instalment decree 
for reasons prayed for by him?” 


Defendant No.1 Kisanlal was the only witness 
examined in the case and, at the request of 
the plaintiff Kisanlal also filed severel 


Schedules showing the property possessed _ 


by him and his other assets and liabilities. 
On a very careful consideration of all the 
materials on the record the learned Addi- 


affirmative and passed decrees against the 
defendants in both the cases for the res- 
pective amounts claimed by the plaintiff 
payable in monthly instalments, each of 
Rs, 2,000, with future interest at 8 per cent. 
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per annum. Against these decrees dezend- 
ant No.1 has preferred First Appeals Nos. 
16-B and i7-B of 1932 and the plaintit has 
filed First-Appeals Nos. 63-B and 65-B of 
1932. In his appeals defendant No. 1 claims 
easier instalments while the plaintif in 
his appeals urges that no instalments 
should have been granted to the defsnd- 
ants. All the appeals were argued 
together and will be disposed of by this 
judgment. 

We will deal with the plaintiff's appeals 
first because if they are allowed the cther 
appeals by defendant No. 1 will automa- 
tically fail. Under O. XX, r. 1], Oivil 
Procedure Code, where and in so far a 
decree is for the payment of money the 
court-at the time of passing the decree has 
a discretian “for any sufficient reason” of 
ordering that the amount decreed shal! be 
paid by instalments.. The principle 
underlying similar provisions of the old 
Code was explained by this court in 
Mahomed Akbar Khan v. Kasturchand 
Daga (1) where it is laid down that the 
mere fact that the debtor is hard-pressed 
or is unable to pay in full at once is not 
sufficient reason for granting instalments 
and that ordinarily he should be requ-red 
to show his bona fides by arranging prompt 
payment of a fair proportion of the debt. 
We are in respectful agreement with his 
interpretation of the law but find great 
difficulty im construing the last observa- 
tions in the ruling in the way desired by 
the Counsel for the plaintiff, i. e, that 
prompt payment of a fair proportion of the 
debt is a condition precedent for . the 
exercise of the discretion of granting 
Each case has to be decided 
on its own merits, the predominating factor 
being of course the bona fides of the debzor, 
In the case cited there was a definite find- 
ing that the debtor “was unworthy of eny 
indulgence” because he had, in several 
ways, acted dishonestly towards his creditor 
and not because he was honest but could 
not arrange for prompt payment ofa fair 
proportion cfthe debt. Itis therefore to be 
determined in the present cases if defend- 
ant No.1’s prayer for instalments was well 
founded and bona fide and if the lover 
Court exercised its discretion judicially in | 


r S 0 k : , granting it. . 
tional District Judge found the issue in the . 


On behalf of the plaintiff practically the 
same arguments against the grant of 


, instalments were advanced here as thase 


pressed in ths lower Court, but rejected by 
it. It, was nob very seriously disputed tha 
JJ 2 NLR179, . 
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if the facts alleged in para. 6 of defendant 
No. l’s written statement, quoted above, 
were established they would legally con- 
stitute “sufficient reason” justifying the 
passing of the instalment decrees in the 
present cases. The contention that because 
under its constitution the plaintiff cannot 
advance loans for a period exceeding six 
months, the court by granting instalments 


to its debtors would defeat the provisions - 


of the Imperial Bank Act (XLVII of 1920), 


was rightly held untenable. by the lower. 


Court. . When it is conceded that O. XX, 
r. 11, Civil Procedure Code,is notin any way 
controlled by the provisions of the Imperial 
Bank Act which limit the powers of the 
plaintiff in the matter of advancing loans 
on longer terms than six months, it follows 
that the courts would be failing in their 
duty by refusing to exercise the discre- 
tion vested in them under the Civil Pio- 
cedure Code, of granting instalments ia 
proper cases simply on the ground that 
such 8 couise would pos'pone realization 
of the dues by the benk for over six 
months, It is admitted that.in practice 
the prohibition against advancing loans 
for a period exceeding six months is gener- 
ally got over by the bank taking renewals 
of bills from its debtors. It is further 
admitted that tke bills in the present sui's 
were such renewals. 

In its rejoinder dated August 1, 1931, the 
plaintiff did not at all coptrovert the 
allegations of fact on the basis af which 
defendant No. 1 prayed “for instalments. 
That there has been extreme depression 
of trede and financial market for some 
years past is a fact too well recognized 
to admit of any contradiction. The fact 
that defendant No. 1 had paid off 
Rs. 1,25,000 to the plaintiff in May, 1930, 
is further admitted by the plaintiff in 
para. 4of his reply. It is also admitted 
in the same paragraph that in July, 1930, 
on the ‘insistence of the plaintiff, defend- 
ant No. 1 deposited with the plaintiff 
300 share certificates of the Sawatram 
Ramprasad Mills-‘Company, by way of 
collateral security in respect of his liability 
of Rs. 1,50,000 to the Head Office, Bombay 
and of Rs. 50,000 to the plaintif. These 
shares are admittedly of the face value 
of Rs. 500 each. It is admitted before us 
that .10 of these shares are still held by 
the plaintiff as security for the amount 
due on the bills in suit. It was further 
admitted that the dividend for the last 
year on these shares received by the plaint- 
jit was a little over Rs. 7,000. The value 
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of the collateral security in the*hands of 
the plaintiff is therefore roughly Rs. 55,000. 
There is nothing on the record to show 
that these shares have either deteriorated 
in value or are likely to deteriorate in 
future. Even if the other assets and lia- 
bilities of defendant No. 1 are equal, as 
found by the lower Court, the shares held 
by the plaintiff as security in addition 
to the personal liabilities of the two sure- 
ties, defendant No. 1 in eachcase, are more 
than sufficient to ensure due satisfaction 
of the amounts due under both the dec- 
rees. 

Ii was further admitted before us that 
defendant No. 2 in each case was sufficient- 
ly solvent to discharge the joint liability 
fastened upon him .by the dceree. In 
addition to these facts defendant No. 1 
has offered in this Court to create a charge 
on his immovable property sufficient to 
cover the balance due under both the- 
decrees. In the face of these facts we 
cannot attach any sinister significance to- 
the agreement entered into by defendant. 
No. | with his adoptive mother as far 
back as November, 1929, referred to in 
para. 3 of the lower Court’s judgment,’ 
the more so when it was admitted before 
us that the shares held ‘as security by 
the plaintiff really belonged to the lady 
and were endorsed by her to the plaintiff 
to secure credit for her adopted son. 
Defendant No. 1 is not shown to have 
done any act prejudicial to the interests of 
his credilois in general orthe plaintiff in 
particular at the time when he prayed 
for instalments. Neither is it alleged 
that he. did such an act after the passing 
of the lower Court's decree. The fact that- 
in the course of the suit he took pleas . 
which he unreservedly abandored at the 
very next bearing goes rather in favour 
of his bona fides than otherwise. If he 
had really meant to be dishonest he could 
very easily have gained his object of đe- ` 
laying the passing of decrees against him 
by citing a large number cf witnesses. 
For all these reasons we have no hesit- 
ation in upholding the conclusion of the 
lower Court that defendant No. 1 definitely . 
made out a good case for the grant 
of instalments. It was urged that sub- 
sequently to the passing ofthe decreein - 
the lower Court defendant No. 1 com- ` 
mitted a wilful breach of the terms of the 
stay order passed by this court which dis- ' 
entitled him to claim instalments. The 
facts are that on the application of de- 
fendant No. 1 one of us stayed the exe-- 


o 


. from February 1, 1932. 


1933 


cution of the decree in each case on the 
following terms’ on April 28, 1932 : 

“On the appellant paying iato court Rs. 1,500 
within a week and depositing thereafter on the first 
.of each month from May, 193?, Rs £0)-execution. of 
decree will be stayed.” 

At the date of the passing of the afore- 
said order the plaintiff has already re- 
ceived Rs. 2,200 by way of dividends on 
the shares held by it as security. Defen- 
‘dant No. 1 therefore paid to the plaintiff 
on April 20, 1932, Rs. 800 only making up 
‘the tolal of Rs. 3,000 which had to be 
paid towards both the decrees in the first 
instance. It was contended for the plain- 
tiff that when Mr. Kotval, at the time of 
the arguments in connection with the 
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appeals fail and are diare with costs 


_ On defendant No..l’s appeals, having te- 


order, : had referred to the amounts: of 


Rs. 2 200 held by the plaintiff, it was 
obvious that the court ordered payment 
‘of Rs. 8,000 ina lump sum “in addition 
: to the amount of Rs. 2,200 towards both the 
~ decrees.” This interpretation of the terms af 
the stay order is wholly unwarranted. . The 
order directing paymentof Rs. 500 a month 


towards each decree was evidently passed ` 


on the basis of the prayer made ‘by de- 
fendant No.1 in the lower Court for pay- 
ment by instalments at that rate. If 
“Rs, 2,200 were meant to be excluded the 
order would undoubtedly have stated so 
clearly. 

Inclusive of the amounts of dividénds 
received by the plaintiff, it is admitted 


„that Rs. 10,950 have been received tœ 


wards both the decrees up to date leaving “ 


a balance of about Rs.. 20,000 still to be 


fealized. These payments were undoubted- . 


ly not made on the dates mentioned in 


the part of defendant No. 1 would have 


. entitled the plaintiff .to execute the : decree 


‘at once. This, breach cannot afford any 
basis-either for vacating the lower Court’s 
order or not dealing “with : | defendant 
"No, Is appeals on- their merits.. “Under 
“othe lower Court’s: decrees:the monthly in- 
stalments of Rs. 2;000 each were payable 


stay order the amount of each instalment 
was varied from Rs. 2,000 to Rs. 500.. 
‘Thus the defendant was liable to pay 
| Rs. 1,000 a month towards both the decrees. 
Hor Rs. 10,000 altogether: by 
1932. 
weceived by the plaintiff up to date 
amount to nearly Rs. , 11,000. Defendant 
No. -1 has ethus substantially complied 
‘with the terms -of-the stay order. 
‘all the reasons given above the plaintiti’s 


146 -133 & 134 


November 1,. 
The total repayments’ admittedly ` 


-by monthly instalments of Rs, 1,060 a 


gard to all the circumstances of the case, 
we modify the decree of ihe loner Court 
in each case as follows: 

That the balance now due under a 
decree shal] be paid by defendant No.’ 


beginning from January 1, 1933. As 
there has already been a default on the 
part of defendant No. 2 in each case and 
since neither of them has preferred an 
appeal to this court the plaintiff will be 
at liberty tp execute the decree in sach 
case against defendant No. 2 for the whole 
amount due. As defendant No. 1 has not 
wholly succeeded, we order that the costs 
of his appeals be borne by the parties as 
incurred. Pleader’s fee in each one of the 
four appeals will be Rs. 50. : 
NA, ‘Order accordingly. f 
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_. FATNA HIGH COURT . | 
Appeal from Appellate Order No. 
123 of 1932 
September 4,.1933 ) 
. CODRTNEY-T ERRELL, C. Ja ; 
AND SAUNDERS. J. 


Maharaja Bahadur Sir. KESHO PRASAD 


SINGH kz., C. B. E. — DECREE- "HOLTER . 


: APPELLANT: 


` MADHO PRASAD SINGH- Ji A Nn 
. DEBTOR ~RESfONDENT. ; 
Landlord, ani tenant —Decree for rent, agains te- 
nants and purchasers of holding at auction siles on 
prévious rent decree— Decree, whether can be execnted 


stay order, but the very first breach on | %%,¢, rent decrec. 


Where the appellant, obtained. a decree in a rent 
suit brought against two persona who had former- 


‘ly been tenante of the holding and also against the 


' respondent who had purchased the ‘holding in court 
‘sale in execution of a previous rent decree andthe 
. decree,- which was forthe totalsum payable during 


which tenancy was being: h2ld, was executed ; as a 
rent decree for-the whole amount and 


was put up, forsale - and purcliaged , by the appel- 


--lant : 


Under this court's ` 


. Held, thatinasmuchas the decree itself incluged 
a sum of, money which the respondent was not liable 


` tó pay and the holding was sold for recovery of that 


- debt, as well as for the rent due from him 


. Husedin v. 


‘For | 


the 
decree-was not executable as arent decreò. Jawad 
Mahuraja-Kumar -Gopal Narain Singh 


(l), distinguished. ` 
Appeal from an ordər of the Distrizt 


Judge, Shahabad, dated January 21,-1932, 
reversing thst of the Munsif, Buzar, dated 
March 23, 1931, 

Messrs. S. M. Mullick, N.° K. Prasad II 
and R. N; Prasad, for the Appellant. 

“Mr. B. P. Sinha, ‘for the Respondent, ” 


the holding ; 


ee 
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es Saunders, J.—'The facts of the vase out 
tof which this «appeal has arisen are these. 
The Maharaja of Dumrao, who is the ap- 
‘pellant, obtained a cecree in a Tent suit 
prcught against’ two perrons who had 
formerly teen tenantsof the holding and 
also against the respondent who had pur- 
chased the holding in the year 1926 cor- 
responding to 1333 fasli at a court sale held 
in execution of previous reni decree. The 
| appellant's suit was for the years 1331 to 
1333 fasli and the decree he obtained was 
“ for a total sum of Rs. 551 out of which the 
original raiyats were liable for Rs. 413 and 
‘the respondent for the balance, those 
sums being the rents for the periods dur- 
“ing which they were respectively tenants 
' of the Lo'ding. It was executed as a rent 
_ decree for the whole amount and the hold- 
ing was ‘put up for sale and bought by 
the appellant. Subsequently the respon- 
dent made an application under O. XXI, 
r. 90 of the Code of Civil Procedure 
to have the sale set aside on the ground 
of material irregularities in consequence 
of which it was alleged that the respon- 
dent had sustained substantial injury. This 
application was dismissed by the exe- 
cution Court and an appeal against the 
decision of that court to the District Judge 
proved unsuccessful. An application in 
revisicn was then made to the High Court 
and was allowed, the case being remanded to 
the executing Court with a direction to consi- 
der the application as having been made 
under s. 47 of the Code of Civil Procedure, 
-. Tt was again dismissed by the execution 
Court but allowed on appeal by ihe District 
Judge. The present appeal is against the 
` latter decision. It iscontended on behalf of 
.. the appellant that the execution ofthe de- 
cree by sale of the respondent’s holding 
_' for realization of a larger amount than 
3. the respondent was liable to pay, was only 
an irregularity and as the holding was 
- gold for the amount which the respon- 
-’ dent had himself paid for it, he sustained 
| no loss. The question however is whether 
the sale was at all valid’ The decree in 
respect of the larger sum due from the 
previous tenants was not a decree for rent 
-that could have been Jawfully executed 
according to the provisions cf the Bengal 
Tenancy Act by sale-ofthe holding. As 
“there was a single decree for both sums. 
jt was only capable of being executed for 
the whole amount as a mone} decree, The 
respondent's grievance is thet he had no 
information of the sale but if tke decree 
had-been executed as a money decree ha 


. 
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would have received the notices that would 
have been issued under O. XXI, rr.54 and 
G6. The result of the adoption of the illegal 
procedure has been the sale of a valuable 
holding which he could have avoided ‘by 
depzsiting the amoun of the rent which 
he was liable to pay and which he has 
always been and svillis-willing to pay. 

Mr. Mullick appearing on behalf of tha 
appellant relies on the case of Jawad 
Hussain v. ` Maharaja Kumar Gopal 
Narain Singh (1) in which ib was held 
that the inclusion in the sale procla- 
mation of a sum which the raiyat was not 
liable to pay was only an irregularity. The 
circumstances, of that case however were 
different. There the decree was for the sum 
for which the raiyat was liable and it was 
only in the sale proclamation that it was 
stated that the holding was subject to an 
additional charge in respect of arrears of 
rent which had subsequently accrued due. 
In the present case the deciee itself in- 
cluded a sum of money which the 
respondent was not liable to pay and the 
holding was sold forrécovery of ihat debt, 


_as well as for the rent due from him. la 


my opinion therefore -tke decision of the 
learned District Judge is correct and I 
would dismiss the appeal with costs through- 
aut, 
Courtney-Terrell, J.—I agree. 
N. ‘Appeal dismissed, 
(1) 80 Ind Oes 225; 2PL T 238, Tete pt 


_ LAHORE HIGH COURT 
Miscellaneous Civil Petition No. 857 of 
1933. - 
October 31, 1933 
: Acna HalDAR, J. 
KUNDAN LAL AND OTagks — DEFENDANT3— 
PEUTIONEKS 
versus 

RAM CHAND—P tarntirF - RESPONDENT. 

Punjab Village Panchayats Act (111 of 1922), 8. 26, 
proviso—Clarm against minor—Jurisdiction of 
Panchayat Committee to entertain—Order passed by 
Committee in contraventiun of `s` 26—Setling aside of 
—Crvtl Procedure Code (Act -V of 1908), 8, 151—Govern- 
ment of India.Act, (Y & 10 Geo, V, C 101) i919, s. 107— 
Power of superintendence „of High Court. | 

Under s. 26, proviso :1-0f the Punjab Village 
Panchayats Act, a Panchayat Oommittee has no 
jurisdiction to entertain ordecide a claim against 
minor defendants. An order passed by the Committee 
in direct contravention `of the section which 
confers upon it limited jurisdiction is not maintain- 
able. The High Court under its general powersof - 
superintendence under s. 107 of the Government of 
Jndia Act as well as under its imherent powers can 
interfere in order to set right the obvious errors com- 
mitted by the Panchayat. 


NA 
Ao 


. chayat Committee at Raja Jang 
. District of Lahore. The suit was valued at 
. Rs. 40 principal plus Rs. 10 interest, total 
_ Rs. 50. ‘Lhe original debtor was one Kahen 

: Chand, the father of the defendants, who is’ 
alleged to have borrowed the mcney. Kahan 

. Chand having died the present 

. been 

- Panchayat Committee decreed the suit. The 


~ husband of the defendant 


- that Musammat Lachho 


of 


“is amore serious objection: to the 


` is) preferred by or 
- jurisdiction. to- enterain 


-the minor defendants. 


“1433 
The High Court is responsible for the administra- 


tion of justice in the Province and’-in cases of 
obvious infringement of the laws of the land by 


- Subordinate tribunals it can always interfere in the 


interest of justice and in cases where the jurisdiction 


‘conferred upon the courts by the Act’ of Parliament 


has been flagrantly exceeded. s 
C. P. for revision of the decree dated 


September 18, 1933, and passed in the case _ 


by the Panchayat Committee of village Raja 
Jang, Tahsil Kasur, District Lahore, under 
the Village Panchayats Act ITI of 1922. 

Mr. Durga Das Khullar, for the Petition- 
ers. ; 
7 Mr. Duni Chand Kapur, for the Respon- 

ent. 

Order.—A' suit was brought by Ram 
Chand Brahman against defendants Nos: L to. 


- 4, all minors, under the guardianship of their 


mother Jfusammat luachho, before the Pan- 
in the’ 


suit has 


brought against his sons. .The 


defendants have filed a petition in this 


. court to have the judgment of the Panchayat 


Committee revised. 

The. judgment is a brief one and runs as 
follows :— i 

“in this case it has been proved that Kahan Chend 
borrowed money. Hence 
the defendant should pay Rs. 40 principal and 
Re. 0-12-) costs,2 e. Ks, 20-12 in all. Interest has 
been remitted, Toe amount should be paid within a- 
month. A decrees hereby passed, “lhe case be con- 
signed to the record room.” 


It will -be seen that the Panchayat Com- ’ 
thinking - 


mittee is hopelessly wrong in 
/ is the defendant 
and, therefore, she should pay the amount- 
the decree.’ As a matter of fact 
she was not the defendant but was mere- 
ly acting as. the guardian- of; her minor 
sons... Apait from this obvidus error there 
decree 
passed by the Panchayat. Under -s. 26 
proviso (1) of: the Village Panchayat Act 


“ (Local Act ILL of, 1922) “no claim can be en: 


tertained or decided by a Panchayat (which 
against: a minor.” 
Hence the Panchayat Committee: had no 
-or decide -ihe 
claim put forward by the plaintiff against 


behalf of the opposite party that under s. 31 
of the said, Act, the decree passed by the 


. Panchayat Committee was final and shell 
~ not be subject to. appeal, revision. or re. 
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view atthe handsof any cdurt o 
authority. Counsel missed the importans 

words ‘‘Onder this Chapter” which -qualifye 
the first and the last -clause in the section. 

The meaning is obvious and is no moze than 

this that when the Panchayat has acted 

under the provisions of Chap. IV and ful- 

filled its requirements and has decidəd the 

case on the meritsits order is final and is 

nos subject to app3al, revision or review. 

Inthe presens case the Panchayat has 
acted directly against the clear provisions 
contained in proviso (1) to s.26. It had no 
jurisdiction to-entertain a suit against a 
minor. In spite cf the clear and specific 
provisions of the law referred to above, -it 
has. thought fit to entertain the plaintif's 
suit which was clearly against the minors. 
Anorder pessed by a Village Panchayat - 
Committee in direct contravention of the 
section which confers upon ib its limited 
jurisdiction cannot be maintained. If -this 
were notso there would be nothing to pre- 
venta Village Panchayat from entertaining 
suits of larger valuation and against parties 
whoare clearly exempted from its jurisdic- 
tion. - : 

In my pinion this court under iis gene- 
ral powers of superintendence under s. 107 
of the Government of India Act-.as well as 
under its mherent powers can interfere in 
order to set right tae obvious effors com- 
mitted by the ranchayet.-*The High Court 
is responsible for the Administraiion of 
Justice im the Province and in cases of 
obvious imfringement of the laws dc the 
land: by subordinate tribunals ıt can a-ways 
interfere in the interest of justice and in 
cases where the jurisdiction conferred upon 
the courts.by.the Act of Parliament has 


‘been flegrantly exceeded. 


I, therefore, set aside the judgment and 
decree of the Village Panchayat Committee 
dated September 18, 1932, and order that 


the plaint be returned othe plaintif for 


presentation to the proper court. Imake no 


order as to costs. ee 
N. i Order set aside. 





CALCUTTA HIGH COURT . 
. Criminal Admitted Appeals Nos. 252, 253 - 
- +. and 254 of 1932 
-December 7, 1932 
Ranxtn, O. J., and COSTELLO, J. 
DHARANI KANTA CHAKRABARTY 
f AND OTHERS —APPELLANTS 
oe versus. | Thy 
EMPEROR—2DppostTe Party 
Ordinance (Xf of 1931.8. 84—Framing of caarge 


or other æ 


2 


BT as 
pote 
ae 
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ee 


"sheet on Nov 2} 


1981—Trial directed to begin on < 
; December 9, 1931—Trial by Special Magistrate— 
* Legality of—Criminal Procedure Code (Act V of 
+7898), 8. 842 -Formalities not gone through—Trial, if 
- vitiated—Penal Code (Act. XLV of 1860\,s 411— 


.+ Accused in possession of stolen revolrer—The t net 


-ı explosive substances and it appeared that the theft “ 


` 


. argument, one 


recent— Conviction, propriety of—Arms Art (XI of 
1878), ss 19 (£',20—Conviction under both sections in 


` t respect of same revolvcr—Legality of. 


Where on a charge sheet sent in on November 24, 


‘December 9, 1931, and the prosecution mot being 
-ready on that date, various adjournments were taken 
till February 2, 1932, and then it was directed that the 
case would be taken up by the Additional District 
Magistrate, asa Special Magistrate under Ordinance 
XI of 1931, which was promulgated on December 1, 
.}931 and it was contended that the Special Magistrate 
had no jurisdiction to try the case under s.. 34 of the 
Ordinance: 

. Held, that as the accused were not being tried in 
any court on December 1, 1931, the trial before the 
` Special Magistrate did not offend againsts; 31, 

Where in a criminal trial after commencement of 
of the prosecution witnesses was 
recalled and some questions were put tohim and 
the Pleader of the accused | though present did not 
ask for calling further evidence: 

Held, that the fact that the formalities were not 
gone through asking the accused persons some ques- 
tions under 8. 242, Criminal Procedure’*Code, did nct 
vitiate the trial. Tp. 1052, col 1] 

A stolen revolver was found in possession of the 
accused who were engaged. in collecting “arms and 


was not at all recent: 
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* 1931, the Magistrate directed the trial to begin on ` 


“14610 
“Majumdar | to 7 years’ and the appellant 


Menindra~ Chandra Debnath to 5 years’ 
rigorous impr. sonment. +p 


a 


The ¢as2 for the prosecution is ihat on 
the night of September 22, 22. 1931 ‘the 
Palice, upon information received, carried 
out a search of the premises occupied by 
Dharani, that they went to his place with 
a considerable force, that they surrounded : 
the house, different ‘officers ‘being posted 
at different places, and that all (he accused 
persons together with .Dharani’s mother 
and a younger wcman, a widowed re'ation 
of Dharani, were found in the main’ but 
which appears to be a commodious: hut 
with a verandah and so forth or a cor- 
rugated iron house. When they got to the 
house, they took up their position dnd 
waited for about half an hour before any- 
things happened. In- the meantime, efforts 
were, made to obtain search witresses 
locally; but before these’ witnesses were 
procured, Dharani came out of the hut 
suddenly with a revolver covered over by 
the end of his dhoti. Ee attempted to 
move to the west and finally threw the 
revolver into a tank after proceeding 
-fsome little distance. He was seen doing 


Held, that the mere fact -of possession was not “this and was apprehended and the revo- 


suffielent for a conviction under e, 411, Peral Code. 
A person cannot be convicted both _under ss. 20 
and 19 (7), Arms Act, in respect of the same revolver, 


Cr. A. A. against’ decision ofthe Addi-: 


tional District Magistrate and- Special 
a ia Mymensingh, dated. March 14, 
j A 

Megst's. Sures Chandra Taliikdar, Ramen- 
dra Chandra Roy and Kumud Bandhu 
Bageshi, for the Appellants. 

Messrs. “Khundkar and Anil Chandra 
Roy Chowdhury, for the Crown, ¥+> 

Rankin,C. J.-In. these three appeals, 
peven accused persons are befare us ‘who 


were itied by a Special Magistrate under 


“Ordinance XI of 1931 in the District of 
‘Mymensingh. “They were charged with 
various offences under s. 41], Indian 
‘Penal Code, under ss. 19 (fo and 20, Arms 
Act, and under-s. 5, Explosive Substances 
Act, ‘and there was also a ‘charge of con- 
_ spiracy against them all having reference 
` tothe offences indicated “by these sections, 


The appellant Dharani Kanta Chakravarty 3 


has been ‘sentenced to 7 years’ rigorous 
imprisonment, appellant Sailaja Ranjan 
Bhattacharjya „to 44- , Years, appellant 
Nikhil Bhusan Chauduri to 44 years, ap- 
pellant’ Sudhir Chandra Bhettarcharjya 


to G years’. appellant J agat Bandhu Basu- 


‘to 6 | years! appellant - Profila Kumar 


ordinary brass pots „With the necks 


ver was immediatély recovered. It is also 
said-that while-this was going on certain 
af the personsinside ihehut were seen-to 
throw away various articles towards ‘the 
north-east where there is a verandah ‘at 
least partially closed up withs wooden 
plenks. When the search wiltnessés arrived < 
and the hut was entered into, all the^ 
accused persons together with the 
women are said to have been found in 
that hut. In the’ presence of the search 
witnesses the hut was searched and the 
place where the articles were thrown away 
was searched and in the result there were 
recovered in addition to the revolver 
already mentioned a “posicard with a cir- 
cular portion cut out in the middle, a 
white paper containing some chemical for- 
mule for the pieparation of bombs and 
two metallic bombshells formed out of 
gat 
clean off. It appears: Ahat the revolver was 
one which was- stolen from a mediêal 
officer in December óf the previous] ` year 
1930, - | 


The witnesses who ‘speak: to the. search 
are the following Policemen; first of all, the 
Sub-Inspector Abu Muhammad who is now 
the Police Officer incharge of the thuna 
in question: at. Nandail, the- Sub-Inspector™ 


4 
“fa 
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1933. e 
Basanta Kumar Mukherji P. Ws Now 


Ou, 
Dafadar Debendra Chandra De*Assistant 
.Sub-Inspector, Chintaharan Mukhoti and 
“two constables of the names of Ashraf Ali 


and-Raghunandan Singh. In these circum- 


a 
3 


- stances the Special Magistrate convicted 


all the accused on all the charges. He 
held: that the revolver. was in the 
possession of them al; he held 
all of them knew that the re 
vo.ver had been stolen; he held that 
they were: all engaged in possessing and 
preparing dangerous explosive substances. 
contrary to the provisions ofs. 5, Explosive 
Substances Act, and they all entered into 
&. conspiracy to offend against s. 411, 
Indian Penal Oode, Arms- Act, and- the 
Explosive Substances Act. At-the.hear- 
ing of ihese appeals, Mr. Talukdar, who 
appears for accused Nos. 1, 2 and 7,«thet 
is, the appellants in Appeal No. 252.g8up- 
ported by his learned friend who appears 
for accused No. 3, that is the appellant 
in Appeal No. 253, has taken certain ab- 
jections: first of all, he says that the 
Special Magistrate had no jurisdiction 
because -by virtue of s 31 of ihe Ordin- 


ance these accused were not liable to be: 
Section 34+ 


tried by a Special Magistrate. 
of Ordinance XI of 1931 is to the effert 
that no direction’ shall be made for . the 
trial of any person by a Special Magis- 
trate for an offence for which he. was 
being tried at the promulgation of this 
Ordinance before any court. We have 
examinéd the order shéet of the Sub-Divi- 


7¢,sional Magistrate to see whetharor not.the 
% accused on November 39, or on December 1, 
“1931 were being tried within the meaning 


of that section. 

+ It appears to me to be reasonably clear 
what the position was. The accused had 
‘been arrested and they were being detain. 
ed in hajat and it appears that orders had 
been. made allowing them bail, if they 
could find bail. They had not, in fact, it 
appears, been released on bail. On Novene 
‘ber 11,. the Assistant Magistrate not the 
Sub-Divisional Officer c mplained that no 
materials had yet been placed before him 
to énable him to sesé;-whether cognizance 
could be.taken ‘and ‘He directed the case 
to be put up on the 14th; nothing had been 
done and the Sub-Divisional.Ofticer ordered 
the Police to make a report. Onthe 2tth, 
for the first time, a charge sheet was receiv- 
ed against all the seven accused. It ap- 
pears that it charged them under the Arms 
Act. The charge sheet being received_ the 
order simply. was “put up to morrow.”. Or 
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the 25th there-was an order about baii:“the 
accused may all be released on bail of 
23 1.000 zach to.appear on D:cembar 9, 
1931. Police to send witnesses in batches.” 
Asa mattar of fact, on December 9. the 
prosecution was not ready. -and various 
adjournments were taken until on Febmary 
2, 1932, it was directed that ihe.case would 


ba taken up by the Additional Dietrict , 


Magistrate_as Special, Magistrate. The 
date of the Local Government's direction to 
that effect is actually January 6, 1932. ‘We 
have.to.see therefore whether on Decembar 1, 
1931 ihese people were, in the words of 
s.3 of the Ordinance, being tried befora 
any court. In my opinion it. is reasonably 
dlear.that ihey were not. The charge sheet 
had been zentin and the Magistrate had 
directed the trial to beginon December 9, 


1931. No amount of metaphysical disputa- 


tion about cognizance: will, in my. judg- 
ment, avail for this argument. At the 
time the Magistrate on November 25, 1931 
made his ,order, it does not appear thai he 
had any complaint before him.or any com- 
plaint ready to be examined and he had 
not a single prosecution witness becore 
him. He took no steps such as-are parts 
of the trial. He merely arranged that the 
trial should begin on’ December 9. The 
purposé of s. 34 is quite iritelligible for 
all practical purposes and I think taat, 
in the present case, it is clear enough 
that the order for trial before the Special 
Magistrate did not offend against that sec- 


tion. This chjection therefore to jurisdic-- 


tion must be overruled. M WAN 
Another technical point upon which it 
was contended that the trial itself was bad 
is fig: lkis said taat P. W, No.. 18 after 
arguments had commenced was re-zal'ed 
on March I0, and some questions were put 
to him abt a plan, and Mr. Talukdar 
contends thet being 80, all the accused 
should have been questioned again under 
s. 342, Criminal Procedure Code. All these 
people were being defended and this took 
place at a time when arguments were going 
on by their Pleaders. It is clear enough 
thai, if they wanted to call further evi- 
dence, the Pleaders for the defence would 
have had a right to have it if they had 
asked for it. It is equally clear that no 
such suggestion was made at the time. 
In these cirenmstances, I am not goling 30 
hold that the fact that the formalities were 
not gone through asking these accused 
persons some questions under $. 342, Oii- 
minal Procedure Code, viliates the trial. _ 
..Upon the question$ on. the merits it is 


~ 
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necessary, fiist cf all, to consider whether 
the Police evidence of the search and the 
articles found in the search is to be believ-. 
ed. (His Lordship proceeded todiscues the 
evidence on this point and-holdirg that the 
Police evidence is to be selied on, the 
judgment continued.) It being taken 
therefore that the Police evidence is to be 
relied on, we have then to see whether 
there is any answer to the prosecution case 
that these people collected at this spot and 
allin this hut in the middle of the night 
or very early in the morning for scme 
purpose connected with the possession and 
manufacture of arms and explosive sub- 
stances. In my- judgment,. there is no 
resisting the conclusion that the presence 


of these people in that hut is-connected: 


with ithe articles to which I have referred. 
In my judgment, prima facie all these 
persons are confronted with a strong prima 
facie case and have been taken. red-handed 
as conspirators offerding againstthe Explo- 
sive Sutstances . Act. It is necessary 
however to examine the evidence against 
each of these accused separately and to see 
whether upon ihe whole of the evidence 
affecting him his conviction can be 
maintained. I may say at once that in my 
judgment it is not possibie to agree with 
the Special Magistrate in conviciing any 
of these persons under s, 411, Penal Code. 
The theft of this ‘revolver was not at all 
recent and it doés not secm io me that 
the mere fact of possession even if the 
possession of the revolver was brought 
heme to them all would be enough to show 
that they knew that the revolver had 
been stolen. After “all, people who are 
engaged ia collecting arms and explosive 
substances are uot very much concerned 
whether the revolver had been emuggled 
or stolen. I donot think myself that the 
conviction under s. 41], Penal Code, is 
good on this evidence against anybody. If 
the question were only as to ths revolver 
and there was no other question, there too, 
while the case of Dharani would be clear 
not only under s. 19 (A), but also under 
s. 20, Aims Act, there might be a good 
deal to say as against the other accused. 
Assuming that | harani had cpllected a 
number of people to manufacture bombs, 
he might still have a revolver in his own 
house with which the other people had 
nothing to do. I am not therefore satis- 
fied that as regards the appellants other 
than Dharani pcssession of the revolver or 
conspiracy to pcssess it has properly and 
sufficiently been brought home to them. In 
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the case of Dharani however the ‘offence 
is clear and plain that he was possessing 
it and that he was concealing it from the 
Police is also clear. 

We have therefore to consider the evi- 
dence from the point of view of each ac- 
cused to see whether ihere is a sufficient 
case of conspiracy in connection with the 
preparation of bombs and, if there is, 
there is to my mind, no reasonable diffi- 
culty or question about ithe sentences 
that have been passed by the learned 
Collection of people for ma- 
nufacturing bombs deserves the sentence 
which the Special Magistrate has award- 
ed. The same is true with regard to the 
other conspirators for they were actively 
participating in the conspiracy and caught 
red-handed. In the case of Dharani, I do 
not think that there is any defence what- 
soever. He isthe person whose hut it was; 
he is the person who was responsible for 
these people using his premises for the 
purpose; he was found with a ievolver in 
his hand and trying to conceal it at the 
same time when the other persons were 
irsing to get rid of the other articles. So 
far as his case is concerned, the Magis- 
trate has given him seven, years under 
s. 20, Aims Act, and that conviction and 
sentence must stand. The conviction under 
s. 411, Penal Code, on him must be set 
aside. I donct understand how 8 person 
cen be convicted both under ss. 20 and 19 (f) 
Arms Act, in respect of the same revol- 
ver. So, separate convictions under 


s. 19 (f) may be eliminated. He has been 7 


given five years under s. 5, Explosive Sub- 
stances Act, and he has been given seven 
years on ihe conspiracy charge. Save as 
already mentioned these convictions and 
sentences must stand and his appeal must 
be dismissed. . 

The next person is GSailaja Ranjana 
Bhattacharjya, one of the appellants in Ap- 
peal No. 251. He has been found guilty. 
and given two years’ rigorous imprison- 


ment under s. 411, Penal Code. That 
must be set aside. He has also been given 
two years under s. 19 (f), Arms Act. That 


may also be set aside. He has further 
been given four years under s. 5, Explosive 
Substances Act, and 44 years on the con- 
spiracy charge. In this case, we have to 
examine whether the evidence is good and 
sufficient against him to show that he com- 
mitted an offence under the Explosive 


at 


Substances Act, and took any part in the ` 


conspiracy. (After discussing the evi- 
dence on this and holding it as not being 
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proved beyond doubt, the judgment proceed- 
ed).. I think that his conviction ought 


to be set asidé aid that he should be- 


acquitted, (After considering the casezof 
the other accused, the judgment conclud- 
ed). Inthe result therefore the appeals of 
Sailaja and Manindra are allowed and the 
appeals of ihe other appellants are dismis- 
sed as indicated above, 

Costello, J. - I agree. , 

No Order accordingly, 


| LAHORE HIGH COURT. 
Criminal Revision Petition No. 978 
of 1933 
July 26, 1933 
cs Moneog, J. 
MAYA SHAH AND ofnses—PetTirioneRs 
VETSUS 
. EMPEROR—Opposits PARTY, 
Stamp Act (II of 1899), 8s. 62-B 6i-A —Sanction to 
prosecu'e under s.644—Whether implies sanction to 
prosecute under 8 62-B—Question of fraud—Consi- 
derition of—Proof of intent—Complaint under 8. 64-A 
—Duty of Magistrate to inform accused that he stood 
in jeopardy of prosecution under s. 63-B—Criminal 
Procedure Code (Act V of 1893), £, 237. 
The offenzes under ss. .62- 3 and 61-A, Stamp Act, 
are not respectively minor and major oflences and it 
cannot be presumed that a sanction towa prosecution 


- under s 4-A is a sanction by implication to a 


| Ser pes under s. 62-B. The Collector is required 
y 8.43 of the Act, when instituting’ a prosecution 
under gs. 624 to consider whether there has been 
fraud “An express sinction, would, no doubt be evi- 
dence, that he had considered the question. Evidence 
ofan intent-to defraud’ “is necessary in ordar to 
sustain a conviction under s. ALA 

Oo receipt of a complai under g 64-A, the 
Magistrate should direct the attention ofthe accused 
to the fact that thougu the complaint was brought 
under s. 61-A he also stood in jenpardy under s. 8% B. 

Cr. R. P. from an order of the Ses- 
sions Judge, Rawalpindi, dated March 17, 
1933. $ 

Mr. B. R. Puri, for the Petitioner. 


Mr. . Anant Ram Khosla, for the 
Crown. 
Judgment—The accused have heen - 


convicted under s.62-B, Stamp Act, and 
sentenced to pay a fineof Rs. 51 each. The 


charge brought against them originally was’ 
of the Act,ora conviction | 


under s. 64-A. 
under which proof of intent to defraud is 
necessary. The trial Magistrate held that 
no intent to defraud was established and 
refused to ccnvict under 
held that an offence under e. 62-B for 
which no intent is necessary had been 
established. The Sessions Judge upheld the 
conviction. : 

The stamp duty in excess of what was 
paid at the proper tims andthe penalty ‘for 
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- instituting 2 prosecution under s. 62 B 


: Omission: by the Trial 


- thet hough the complaint was 


s. 64-A but. 
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understamping have keen recovercd by the 
Revenue Anthorities, I agree with the Trial 
Magistrate that there is no evidence of an 
intent to defraud en the part of the accused 
and this view is strongly supported by the 
fact that they derived no pecuniary advante’ 
age from the freud if fraud there was, on 


“the pert of some other person, Mr, Puri 


for the accused has raised before me mary 
technical points, in which there is much 
substance, These, however, I do‘not y ropuse 
lo discuss. I prefer to ‘decide the case on 
the broad ground that the accused have been 
subjected toinjunction. The offences-under 
e, 62-B and s,64-A are not respectively 
minor and mejor offences and it cannot he’ 
presumed thet a sanction to a prosecution 
under s. 64 Ais a sanction by implication. 
toa prosecution under s. 62 B. ‘The Gol- 
lector is required by s.43 of the Act, aon 

0 
consider whether there has been fraud. ‘An 
express sanction, would no doubt be evi- 
dence, that he had considered the question, ` 
but when es in the present case no sanction of 
any kind is proved, itis possible that the ques- 
tion was never properly considered in the 
light of s. 43, if the Collector had considered 
the question properly, he might have in- 
deed, if ‘the Trial Magistrate is cor- 
rect, he ought to have ‘refrained from 
instituting this prosecution. The seri- ' 
ous defect in the proceedings is’ the! 
Magistrate to di-. 
rect the attention ofthe accused to’ the fact’ 
brought 
under s.6i-A they also stood in jeopardy 
under s. 62- E; this is required by the Crimi- 
nal Procedure Code, and is an obviously- 
proper position because the defences to ihe 
charges, whith are of a different character: 
mey be entirely different. Accordingly I 
think that this conviction was improper and - 
I quash it. No further proceedings will be 
taken against the accused because on the ' 
Magistrate's finding that there was no freud, ' 
there ought never to have been a prosecu- 
tion. : 


N. Conviction quash ed. 
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PATNA HIGH: COURT; 

Civil Revision Petition.No. 335 

October 26, 1933 ` 


e MACPHERSON, J. 
RAMESWAR 


ot 1933 


LAL JHUNJHU} WALA: 
AND OTAERS— PLAINTIF —: 
PETITIONERS 

els TETSUS l 
` Shaikh SIDIQUE MIAN-— DERFENDANT — 
OPPOSITE PARTY. 


. Provincial Small Cause Courts Act (IX of 1867), 


8. 2ő—Question of fact—Court disbelieving evidence 


of. plaintii and dismissing suit— Decree rot shoun’ 
to , 


e not in accordance with law—Interfcrence by 
High Court—Propriety of—Decree of. Sm-ll Cause 
Ocurt—Reasons for decision— Whether saould be 
get out. ‘ 


Where the question before the Small Carse Court» 
was one of fact and being unable to blieve the 


evidence adduced by the plaintiff who had to estab-’ 
lish the necessary fact, dismissed the suit, and 
though not bound ‘to give’ reasons, the. csurt gave 
reasons for dismissal and the decree was rot shown 
to be mot according to law: ii 

. Held,- that the High Court would not interfer 

with the decision of the Small Cause Court : 

The law doesnot ordain that reasons- should be 
set out in the decree of a Small Cause Cort.” _ 

‘CO. Ry. P. from an order of the Munsif, 
Second Court, Bhagalpur, dated -April 5, 
1933. ; 

Mr. L. K. Jha, for the Petitioners. 

“Mr. Amir Ali Khan Warsi, for Syed 
Ali Khan, for the Opposite Party. 
~gudgment.— This is. an’ application 
under s. 25 of{he Small Cause Cort Act. 
The suit was by the trustees of- en insol- 
vent firm who claimed that a balance of 
Rg. 52-11-6 plus interest was due to the 
firm fromthe defendant. - © 

, On behalf cf the plaintiffs one of the 
proprietors of the fiim gave his tesiimony 
and he proved the entry Ex. I im the 
khatabahi of the firm. The on-y other 
witness proved a deed which is rot re- 
levant for our present purpose. , 

The defendant denied. that he hed taken 
cloths from the plaintiff or that anything 
was due from him. : 

The court held that the oral statement 
of the plaintiffs’ chief witness and she en- 
tries in the khatabahi were not: reliable 
and answesed in the negative tke point 
for determination, namely, whetner the 
defendant had taken cloths from tks plain- 
tiff-firm and accordingly dismissed the 
suit. 

The “grounds” taken in the appgication 
are merely that the petitioners having 
based their claim on the khatabaai and 
the proprietor of the firm having >ledged 
his oath in Support of the claim ard there 
being simply a denial of the trarsaction 
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-the trouble to support it 
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by the defendant, the court erred in diss 
missing the suit without. assigning any 
reason for the rejeciion of the khatabahi. 
and that. there, “being uncorroborated: 
testimony of the defendant while. the 
plaintiffs supported theircase by the bahi 
khata the court ought to have decreed the. 
suit’. These grounds are obviously un- 
tenable. The question before the court 
was purely oneof fact andit was unable 
to. believe the evidence adduced by the 
patty which had to establish the neces- 
sary fact. Moreover, though not bound to 
give reasons, it has done so and has further 
pomted out with regard to the khatabahi 
that only’ the balance of the previous year 
was shown init. 

Mr. L. K. Jha, however, goes on to urge 
that plaintiffs fled other documents along 
with the plaint which would have support- 
ed the khatabahi. These were not con- 
sidered bevause “thinking the matter a 
small one” plaintiffs failed to adduce them - 
in evidence and without them the khata- 
bahi was not found convincing. - aon 

He then proceeds to deal with other 
matters which were not in his “grounds”. . 
He contends that the -decree is not accord- 
ing to law because reasons have not been 
given for the decision. The contention 
fails for two reasons: first, because :re- 
asons have been given; and secondly, be- 
cause the law does not ordain that the court 
should set out reasonsfor its decision. He 
urges further ihat ihe required “memoran- 
dum ofthe substance of the depositions” 
was not recorded. “But there is no affidavit 
nor any suggestion of-earlier date in: 


. this regard, and though the record is brief, 


it cannot be said that it does not adequa- 
tely represent the proceedings. Itis true 
that no cross-examination of plaintiffs’ wit- 
ness is recorded impugning the khatabahi 
but in his written statement and in-his 
evidence the defendant denied the whole 
transaction. 

The fact is that the petitioners resent 
the criticism of their khatabahi. They are 
themselves to blame for not having taken 
by the -other 
dozuments which were available.. 

it is not shown that the decree is not 
according to law and the rule is discharged 
with costs : Pleaders’ fee sixteen rupees. 

N. Rule discharged. 
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__,. MADRAS HIGH COURT 
Original Side Appeal No. 39 of 1932 
| August 11, 1933 ‘ 
RrILLY AND Bury, JJ. 
S.M, ARUMUGHA CHETTY— 
PLAINTIFF — APPELLANT 
versus 
RANGANATHAM CHETTY— 

DEFENDANT—RESPONDENT. 

“Hindu Liw—Partition—Agreement' not to divide— 
Validity — Family arrangement — Essentials —In- 
adequacy of consideration, effect ot. 

- Although Hindu co-parceners, no more than apy 
one-else, can create perpetuities except under special 
provisions, there is no legal obstacle to prevent two 
eo-parceners from agreeing for consideration that ror 
a certain time or until a certain event or for their 
lives they will not exercise their right to divide. 
Rajendra Dutt v. Sham Chund ‘Mitter (2), Srimohan 
Thakur v. MacGregor (3), Krishnendra’'Nath Sarkar 
v. Debendra Nath Sarkar (4), Rup Singh y Bhabhudi 
Singh (5), Ramabhadra Udayar v. Gopalaswami 
Odayar (6), referred to. Ramalinga Kanapure v. 
Virurakshi Kanapure ii), disseated from. 

Inthe case of a family arrangement it is not 
necessary for its validity that there should have keen 
family-disputes to be settled and inadequacy of 
consideration is not allowed to throw serious doabt 
upon the good faith of the transaction. 

JO. 8 A. from the judgment of Mr, 
Justice Wallace, dated March 16, 1932 and 
made-in U. S. No., 164 of 1980, in the 
Ordinary Original Civil Jurisdiction of the 
High Court. 

“Messrs. C. Viraraghava Ayyarand T. 
R, Sundaram, for the Appellant. . 

Mr. K.S. Krishnaswamy Ayyangar, ior 
Messrs. Srinivasaraghavan and , Thiyagara- 
jan, for the Respondent.» 

Reilly, J. - The plaintiff and the defead- 
ant, his grandson are the only co-parceners 
ina Hindu jint family. The plaintiff 
sues fora declaration that a written in- 
strument, Ex. A, dated January 25, 1890, 
and’ admittedly signed by him, is void, 
and for partition of ‘the family prope-ty. 
His case in regard to Hx. A appears to 
be twofold, first that he can claim a de- 
claration that it is voidable on accouns of 
fraud and misrepresentation and secondly 
that he cin ignore it as void for want of 
consideration and for another reason, 
which I will mention shorily, and that it 
is, therefore, no bar to the partition wkich 
he claims. Wallace, J., who hear. the suit, 
dismissed it; and against that decision the 
plaintiff ap; eals. 

The plaintiff's story in his plaintis that 
after the death of his only son in August, 
1929, he was not satisded with the behaviour 
of his grandson, the defendant, a young 
manthen of about 18 years, and thai he 
therefore, wished for a partition on the 
following lines; first, that provision should 
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be made for four of the plaintiff's daugh‘s. 
ers by seliling on each of them a small 
house from ths shire that was to be allot- 
ted to the plaintiff; secondly, that a house. 
in Thambu Chetty Street and the family 
house in «mother street, worth together 
Rs. 40,009, should be allotted to the, plain- 
tif» share; thirdly, that the family business 
in brass utensils should be allotted tp the 
defendant; fourthly, that out of the defen- 
dant’s share two houses worth Rs. 8,000 
should be given to the defendant's mcther; 
fifthly, thatthe jewels in the possession. 
of the various-members of the family, 
should be kept by those in whose posses- 
sion they were; and, sixthly, that the remain- 
ing property of the family should be kept 
undivided. The plaintiff goes on in his 
plaint to allege that he instructed a clerk 
Desikachari, who had long been employed 
in thefamily business, that that was what 
he wished to be done. Para. 7 of the plaint 
is as follows: 

“The said Desikachariar said that the defendant 
was agreestleto this course and thereupon the 
plaintiff inswructed Desikachariar tohave a docu- 
ment prepared after consulting lawyers to carry 
out ths proposals set forth above, In or about 
the last week of January, 1930, on a Szturday 
night after 10 p.m. the said Desikachariar came 
to the pleintiff along with the defendans and 
one Ramaswami Ayyar, represented that the 
document had been prepared in accordance with 
the express intentions ofthe plaintiff and hed been 
approved by a Vakil and further informed the 
plaintiff that it is better to execute’ the 
document at once. O1 the plaintif askiag him 
to read ths document the caid Desikachar-ar as. 
sured the plaintiff that the document contained the 
terms mentioned above in pura 6 supra, As the 
plaintiff had implicit conidence in the said 
Desikachariar and believing in the truth and re- 
presentations made by the said Desikachaziar, in 
the presence of and to the hearing of the defendant, 
he signed she document thenand there and the 
defendant also pub hissignature to the said docu- 
ment.” = 
The plaint goes on to slate. š 

“The said Desikachariar was iostructed by the 
plaintif to-keep the document with him,” 

The story goes cn that after akout 15 
days the plaintiff obtained from Desika- 
chariar wnat was represented to be a copy 
of the dacument which he had executed, 
and thento his surprise he found that it 
was not the kind of document whieh he 
had intended but something very ditferent. 
Exhibit A, after setting out that there had 
been some misunderstandings between the 
parties, has it would not be proper to 
remaininthat state and that a partition 
should not be effected between them, prc- 
videsthat two specified houses should be 
given to one of the plaintiff's daughters, 
four shops to another, a®*house and site 
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tóa third and a house and site to a fourth; 
then ihat two houses should be giren to 
the defendant's mother for her live, and 
after her death they should go o her 
daughters; then that the defendant shoula 
get the brass business, which I havs men- 
tioned, with its stock and its outstandings 
and discharge its debts. Next itis pro- 
vided that the remaining immovable 
property shall be enjcyed by the plain- 
tiff and the defendant during plaintif’s life 
and after his death by the pla-ntiff's 


wife, if she survives him, and the dafend- : 


:ant, during all which time noneof tk par- 
ties concerned shal] have power to alenate 


the property, and. after the death of the: 
plaintiff and his wife the property shall - 
TLere is! 
a further provision that out of theiacome i 
from the immovable property the plaintiff . 
more than ` 


go to the defendant absolutely. 


shall be at liberty to take not 
Re, 200a monthio spend as he likey and 


after his death his wife shall be at 1 berty - 


totake a similar amount. Then it i: pro- 
vided that the defendant shall get al the 


vessels and movable property of the family. 


and that the-jewels shall be taken by 
those persons in whose use ther are. 
Finally, there is an addition atthe ead of 
the document thatthe plaintiff's daughters 
shall get the property allotted to them only 
after the death ofthe plaintiff and his wife. 
“This, it will beseen, is a very diferent 
arrangement from what the plaintit al- 
leges in his plaint he had told Desikazhari’ 
was what he wished. 

bh In his written statement the defendant 
says in para. 9: 

“This defendant states that as per the desire 
expressed by the parties and with a view to 
record the agreement and arrangement which hss been 
arrived’ at prior thereto, Famasami Ayyar 
prepared the document dated January 23, 1430, 
with legal assistance, and both the plamti® and 
defendant executed the eaid document afte read- 
ing the same and with full knowledge and ander- 
standing of its contents.” 

In para. 11 he says: 

“This defendant denies the further allecitions 
in the said paragraph that after 10 P. m. Lesika- 
chari went to the plaintiff with the defendant 
and Kamaswami Ayyar. On the other hanc, the 
docun.ent, was prepared and written by ama- 
swami Ayyar, at the express directions cf the 
plaintiff and the same was executed by the parties 
at about'10 p m. as per previous arrangement. 


The plaintifi first read over the documen and 
executed irand the defendant also did so, Rama- 
swami Ayyar and Desikachari attested the xecu- 


tion. 
Now it will be seen that the plaintif 


has a difficult story to prove; and his 
success; if he is tp succeed, must desend 
mainly on his own evidence and thas of 
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P. W. No, 3, the son of one of his daughters, 
who is said to have been present- when 
Ex. A was executed. Wallace, J., does not 
believe the plaintiff's story at all. He 
regards the plaintif and P. W. No.3 as 
entirely untrustworthy witnesses; and he 
says in his judgment: 

“I am quite satisfied, therefore, iht the 
pliinsif® sigoed Kx. A with full knowledge of its 
contents ani thit hisstory of what occurréd ou the 
night of January 23, 1930, is an elaborate per- 
version of the truth.”- 

The plaintiff says in his evidence that on: 
the night on which he signed Hx. A he 
had goneto bed before Desikachariar and 
the writer, Ramaswami Ayyar, arrived at 
his house. He implies that he went to 
bed in the ordinary course because it was 
late. His grandson improved upon the story 
by saying that the plaintiff had gone to 
bed because he was feeling giddy, which 
the plaintiff does not suggest. That I 
suppose was intended to make it appear 
more probable that the plaintiff did not 
know what he signed. According to the 
evidence, before the document was: written 
or signed, P. W. No. 3 who isa young man 
of about 18, was told to go outside be- 
cause the others were gcing to discuss busi- 
ness. But according to his evidence he 
went out and took up a position on the 
pial just outside the window of the room, 
where he could see and hear all that was 
going oninside. That he was allowed to 
do ihat appears io be very improbable. 
As I have mentioned, Wallace, J., does not 
believe the evidence of P. W. No 8 at all. 
The more important evidenceis that of the 
plainiiff, the record of which is very long. 
The evidence itself, when examined, is 
found to be vague, shifty and inconsistent 
and in a number of places contradicts 
the plaintiff's own story in his plaint. The 
plaintiff, when he gave his evidence, was 
an old man of 75, and his cr ss-examina- 
tion was very long, Due allowance should 
certainly be made for confusion and 
weariness which he may have felt while 
under h’slong examination. But, making 
every allowance for him, ib is very difficult 
to believe that he is a truthful witness 
and that he signed the document, Ex. A, 
as he professes, without knowing what its 
contents were and believing it to bea 
document of a different character. He 
professes that he thought the document put 
before him, which he signed was a parti- 
tion deed. But in his evidence he has to 
admit that he never gave Desikachari or 
anyone eise the necessary information - 
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and instructions for the prepara- 
tion of a deed of partition, He says 


that,. when this document was put before 


him for signature, he neither read it nor. 


had it read to him except in part: he took 
iton trust and signed it. The plaintiif is 
an old man; but itis not suggested that his 
mental faculties arein any way impaired. 
He had been a successful businessman, 
accustomed tə business transactions; and 
"yet it is suggested that, when, as he thought, 


he was entering -into a partition of the 


_ valuable property-of his family, he never 
. troubled himself to read the document or 
‘to have’ it read out to him or to ascertain 
the details of the distribution. Surely 
that is an impossible story, if the plaintiff 
was, as is represented, in complete pos- 
session of his faculties. Inthe earlier part 
of his evidence-in-chief he said that the 
document was dictated by Desikachari to 
the writer, Ramaswami Ayyar, in the room 
where he was lying only a few feet from 
him, but that he did’ not attend to it, 
Later in his evidence he appears to have 
thought it wise to drop the story of dicta- 
tion and to represent that Ramaswami 
Ayyar wrote the whole thing out of his 


head without a draft and without dictation. | 


The grandson, P. W. No.3, says that there 
was no dictation. After the signing of the 
document it appears. from the plaintiff's 
evidence that -he still took part in the 
conduct of the brass shop until at least 
March 14, 1930. Desikachari was employed 
in the shop all that time. But ths plaint- 
iff never complained to Desikachari nor 
protested to him about the gross fraud 
which had been played, upon him. 
Moreover, according to the plaintiff, the 
writer; Ramaswami Ayyar, was taking part 
in this fraud; he too knew that he was pre- 
“paring a document not in accordance with 
the plaintiff's wishes. Ramasami Ayyar, 
it appears, isa clerk of an Advocate of 
this court. When the plaintiff decided to 
bring a suitin respect of this document, 
out of all the numerous Advocates practis- 
ing in this court he chose to go for the 
purpose of the suit to Ramaswami Ayyar’s 
Master, in whose office Kamaswami Ayyar 
was the only clerk. At one stage in the 
argument before us it was suggested that, 
when the plaintiff signed Ex. A, he thought 
he was signing only a draftand not exe- 
cuting a final document. Exaibit A 
begins: upon a stamp-paper of the value 
cf 12 annas and extends over five pages, 
each of which, it is admitted, was signed 
by both the plaintiff and the defendant 
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and attested by two witnesses, one page 
being signed twice. The theory that the 
plaintiff. thought that Ex. A, which he 
signed, was only a draft Į do not think from 
the record of the evidence was pressed at 
the trial, and it only adds, if I may say 30, 
another touch of absurdity to the plaintiz’s 
story. 


But Mr. Viraraghava Ayyar for the 
plaintiff has urged that the document, 
Ex. A, is in the circumstances so obvioualy 
disadvantageous to the plaintiff that that 
gives strong support to his story that he- 
does not know what it was he wassigning. It 
is urged thet in the circumstances no raa- 
sonable man would sign such a document, 
It is urged that the plaintiff, who was a 
well-to-do man, by this document, if it is 
effective, was reducing himself practically 
to poverty. Ido not think that fairly re- 
presents the effect of the document. Irom 
what I have said ofits contents it will be 
seen that, part from the money income 
which the plaintiff could take under -he 
document from the immovable property, 
he was to enjoy with the defendant for his 
life the whole of the immovable property 
of the family, of a very considerable value, 
worth indeed more than a lakh of rupees 
excluding the brass business altogether. ' 

Mr. Viraraghava Ayyar has urged taat 
Wallace, J., was wrong in speaking of this 
document as “a family settlement", Fer- 
haps “family settlement” was not exactly 
an appropriate expression for the transac- 
tion embodied in Ex. A, as it cannot be- 
said that there were any disputes about 
the family property to be settled. Bu; I 
do not see zn; difficulty in regarding she 
transaction =s a family: arrangement, by 
which the rights of the executants ware 
modified, a family arrangement in she 
sense that in England a transaction tet- 
ween a father and his son barring an 
entail is treated as a family arrangement 
in regard to which imadequacy of con- 
sideration is not allowed to throw serious 
doubt upon the good faith of the transac- 
tion. According 1o the plaintiff's own 
evidence thers were reasons why he should 
wish such a family arrangement to be 
made. He says, referring to the defend- 
ant; 

“Because his evil ways were growing my apprehen- 
sion was that I would lose my property also.” 
Then again he says “Yes” to a ques- 
tion: 

` Bie yon anten safeguard your shire as also 


And again 


he says: 
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“Becauss he was in evil ways and there was a 
likelihood ‘of all the money being squandered,” 


Now we may. reasonably suppose. that the 
plaintiff tock an interestin the welfare of 


the defendant in spite of what he regarded - 


as theimproper behaviour of the defeadant 
towards him. Thisis not the occasion for 
attempting to decide the exact legal effact 
of the different provisions of Ex. A. But. it 


may be noticed that one of its provisions” 


will prevent the defendant from alienating 
his share of the immovable property of the 
family while his grandfather and grand- 
mother are alive. That inthe circumstances 
represented by the plaintiff himself. in 
hisevidence might well ‘be an object 
“which the plaintiff desired to attain 
for the defendant's: benefit.. Then 
the plaintiff according to his evidence 
was obviously nervous about the de- 
‘fendant'’s control: of the brass business, in 
which the defendant was trying to take 
the whole management to himself. Under 
the ‘arfangement made in Ex. A,.‘if the 
defendant unfortunately makes losses in 
that business, they will fall primarily upon 
his own share of the family property and 
in respect of debis incurred after the cre- 
ditors of the business have notice of the 
arrangement only upon the defendant's 
share. Thattoo might he an object which 
the plaintiff might wish to attain. It will 
be seen that the arrangement makes a 
provision that the. plaintiff's widow shall 
have an interes in the whole immovable 
property of the family for her life. That 
thé plaintiff could not arrange except with 
the consent of the defendant, unless he 
-Had- effected -a partition, when he could do 
“what he liked with his own share. Again 
the arrangement makes prov:sion for the 
plaintiff's four daughters to a considerable 
extent, and that too the plaintiff could not 
do’ without a partition unless the defen- 
dant agreed. If the plaintiff did not wish 
to have a partition and wished to prevent 
the d2fendant from having a partition in 
the defendant’s own interest, then 
the arrangement under Ex. A becomes 
quite intelligible. I do not think it is 
possible tosay that the terms of Ex. A 
are so disadvantageous tothe plaintiff or 
so outrageous, as Mr. Viravaghava, Ayvar 
has represented that he could not possibiy 
cae agreed to them, if he had understood 
them. ` 


Mr. Viraraghava <Ayyar has asked, if 
the plaintiff executed Ex. A knowing what 
its contents were, why so coon did he 
wish todisownit and to get it declared 
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void or voidable. Other people thêti,-old 
mea change their minds and “perhaps 
wish ihat they bad not entered “int6sthe 
transactions that they have made. Beybad 
that there is reason to suppose as Wallace; J., 
has pointed out, that the plaintif has 
brought thissuit and has disclaimed his 
participation in Ex. A at the instanceof 
P. W. No.4, the husband of oneof his daugh- 
ters who undoubtedly had a very large hand 
in the institution of the suit. . 
Mr. Viraraghava- Ayyar- has- also com-- 
mented upon the fact that, although- the- 
defendant was- obviously in a position 
to tell us, if-he went’ intothe - witness-box, 
what ‘happened on the night of January 
25-1930, he was never examined, nor was - 
any other witness on the defendant’s- sidé& 
But the reason for thatis easily explained. 
The minute book of the- court shows that 
at the conclusion of the plaintiff's:evidence 
the learned Judge said that -in-his'-opinion 
the plaintiff had made out no case for the 
defendant to meet, and. therefore, ihe 
defendant called no witnesses. Nothing- 
can be made in favour of the plaintiff 
out of that. In my opinion thee “is no 
sufficient reason for differing from 
Wallace, J's finding that the plaintiff's . 
story is untrue and that the plaintiff 
executed Ex. A with knowledge of its con-- 
téats and with free consent. ; 
“But it has been urged by Mr. Viraraghava 
Ayyar that, even ‘if that be so, Bx. A may 
beno bar to the plaintiff's present suit. 
He urges that there -was no consideration 
for the agreement embodied in Ex. A. 
I have already discussed some of the 


‘elements of consideration for that agreement, 


andit may be added that, if, as I should 
be .prepared to find in this case, the 
plaintiff did not want a partition but on. 
the contrary wanted to prevent a parti- ' 
tion, then the defendant's forbearance from 
his right of partition would itself serve ds 
anoth>r element of consideration. 

But ithas been further urged that an. 
agreement between Hindu co-parceners not 
to exerc’s) their right of partition is in 
itself invalid. That appears to be. the 
view of the Bombay High Court. In 
Rumalingt Kanapure v. Virupakshi Kana- 
pure (|), ib was decide l thatan agreement 
between copirceners never to divide 
certain property is invalid under the Hiadu 
Law astending to create a perpesuity. 
That is not the exact question before -us. 
But it appears that in thas case ths learned 
Judges were of opinion thatean agree- 

q; 7 B 533. : 


1953 > 
inent between co parcenet's not to divide, 
evenrzif not intended to create a per-- 
p2laily, but only to be effective for a cer- 
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tain period or for their lives, would te - 


invalid; and that [understand is the view 
still takenin Bombay. The learned Judges 
say that , 

“the right to demand a partition is in itself superior, 
as a part of tbe Hindu public law in the larger 
s>nse, to the conventions of individuals" 

With very great respect I am not able to 


follow that. As Mr. Krishnaswami Ayyangar ` 


for the defendant has urged;the right of 
partition itself has been a historical develop- 
‘mént in Hindu Law. At different stages 
thé right has varied. “At the present day 


- it Varies among different‘classes' of ‘Hindus 
‘if different parts of the country. Although 


of course Hindu co-parceners no more than 
any bhe else can create perpetuities except 
under special provisions, I can see no 
legal obstacle to prevent two co-parceners 
‘from agreeing for ‘considera'ion that for a 


‘certain time or until & certain event or for 


their lives they will not exercise their right 
to divide. That this is possible is the view 


` held by the High Courts of Calcutta and 


Allahabad See Rajender Dutt v. Sham 
Chund Matter (2), Srimohan Thakur .v. 
Mac Gregor (3), Krishnendra Nath Sarkar 
'v. Debendra Nath Sarkar (4) and Rup 


direct decision - on the question ` in this 
court; but I understand from the judgments 
in Ramabhadra Udayar v. Gopalaswami 
Uduyar (6), that both the learned Judges, 


“who ‘disposed of that case were of opinion 


‘that such an agreement would be valid. 
In my opinion ‘therefore, both “because 
Ex. A includes an agreement between the 


‘plaintiff and the defendant not to divide 
‘the immovable properfy of ‘the 


family 


“while the plaintiff and his wife are alive 


and! be2ause Ex. A embodies’ a family 


‘arrangement, itis a bar to the plaintiff's 


sujt., Inmy opinion this appeal should be 


' dismissei with costs, 


‘Burn, J.—I agree and have ‘nothing to 


‘addy 


- (1930) M` WN 1165; Ind: Rul, 
“269; AT R 1931 Mad. 404. 


A. Appeal dismissed. 
(27 6-108, i 

(3) 23 769. 

AJLOWN 79% as 

(5758 Ind Cas. 632: 42 A 3); 17 ALJ 9 6. 

(& 129 Ind: Cas.891; 59M L J 782; 321, W 701: 
(1931) Mad. 321; 54 M 


‘Singhv. Bhabhudi Sing (5). There is 10.” 
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. LAHORE HIGH COURT... 
Crimimal Appeal No. 368 of 1933 
`~ and ae 
Murder Reference No, 72 of 1933 
June &, 1933 
: Balog AND CURRI, JJ. 
ALLAH BAKHSH—APPELLANT 
VETSUS ` 
EMPEROR - Oprosire PARTY . 

Evidence Act I of 1872 , ss. 26, 30 —Criminal Proce- 
dure.Code ‘Act. F of 1898 , s. 164—Oral confession be- 
fore Honorary Magistrate—Non compliance with provi- 
sions of s 164—Admissibility of confession--Corfes- 
sion of co-accused—Corroboration, necessity” of— 
Criminal trial—Sentence-—Heinous crime deliberctely 
planned and carried out--Youth of accused, if exten- 
uating circumstance. 

An oral confession made to an Honorary. Magis- 
trate is admirsible in evidence under s 26, lèvidence. 
Act, even if it is not recorded in accordance with the 
provisions cf s. 16!, Criminal Procedure Cade. 
Baghel Singh v. Emperor (1)and Jog Raj v. Emperor 
(2), relied on. : 

The confession of a co-accused stands even ana 
lower footing than that of the :evidence of an accom- 


.plice, as it isoa statement on oath and cannct be 


tested by crosszxamination and it cannot tbere- 
fore be accepted without material corroboration 
connecting theeccused with the crime. ` Empress“v. 
Ashutosh (3) and Emperor v. Sabit Khan (4), relied 
on, < 
Where a heinous crime has been carefully plarned 
and carried outina treacherous and cruel manner, 
the accused's youth alone cannot be considered to be 
ati adequate ground for mitigation of punishment - 
Cr. A. from .an order of the Additianal 


Sessions Judge, Jhelum, dated February 28, 


1933. . 
Mr. Din Mohammad, for-the Appellant. 
Mr. Sunder Das, for the Government Ad- 


“vocate, for t Crown. > ; 
Bhide, J—On October 10, last while - 


Head Constable Fazal. Hussain Shah’ .- . 


was passing through the bazar at Pind’ 
Dadan Khan, he saw the appellants-Rag- 
-bhir Nath and Allahbakhsh at the shop ofa 
goldsmith n=med Niaz Ali. Allah Bakhsh 
was Offering 11 gold ear-rings for- sale to 
the goldsmith. Niaz Ali was questioning 
Allah Bakhsh as the ear-rings appeared to 
be of a Hindu pattern. The Head Cons- 


.table’s suspicions were -aroused and he 
< too made, enquiries from Allah- Bakhsh but. 
-was unable to get satisfactory replies. He 
was then taken to the. Police station: and 
- arrested under s. 411, Indian Penal Code, 


under-the orders of the Sub-Inspector. 
The other appellant Ragbhir Nath was with 
Allah Bakhsh when he was- offering -the 
gold earrings for sale, but as there was :no 


- further evidence against him at the time 


-he was allowed to go to his village Dalwal. 


The Head Constable also went. to Dalwal 


‘to investigate the matter as the ‘other sp- 


-pellant Allah - Bakhsh .also belongs to the 


> 


` 
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same village. During the course of the 
investigation, Raja Muhammad Afzal Khan, 


Honorary Magistrate and /layadar, and 
oikers made enquiries from Raghbir’: Nath 


as Raghbir Nath had been seer wilh Allah . 


Bakhsh at Pind Dadan Khan end he then 
made a full disclosure of the {acts relating 
to the crimé. He étated thet he hed an 
aunt named Musammot Parbati, who was 
a widow and used to livein the same com- 


pound in which he lived witk his father. ` 


She was believed to have considerable 
cash and ornaments. Raghbir Nath pro- 
posed to Allah Bakhsh, who is his friend, 
that they should murder her «nd rob her 
of her valuables. They decidei to ccmmit 
the deed on the night of October 4, 
` during the absence of the father of Raghbir 
Nath, when the latter was expected 10 go 
to Pind Dadan Khan to draw his pension 
from the treasury. Allah Bakhsh procured 
a hatchet for the purpose from ore Manawar 
Khan. They also prepared apit in the 


untenanted house adjoining the shop of - 


Allah Bakhsh with a view to bury the body 
of Musammat Parbati afier the murder. 
About 11 Pr. m. on the nigkt of Octo- 
‘ber 4, Raghbir Nath and Alah Bakhsh 
“went to the kotha of Musammat Parbati 
and Raghbir Nath asked her to open the 
door which she did unsuspectingly, “Allah 


Bakhsh then murdered Musammat Parbati ° 


with a hatchet and cut off hæ ears with 
a view to take off the earrings. One 
. of the ears was taken by Reghbir Nath 
and the other by Allah Bakash. An an- 


-ant worn by the deceased woman was also - 


taken by Allah Bakhsh. Some boxes in 
the house were broken open and a little 
cash (about Rs. 18-) and some =lothes were 
taken. The dead body was baried ino the 
pit which had been already prepared as 
, Stated above. 


` Allah Bakhsh. l 
Raghbir Nath pointed ut to the’ 
. Police the place where the dead body 


was buried and it was fourd there. lt 
was in a high state of decomposition but 
was still capable of identificaton and was 
recognised as that of Musammat. Par- 
‘pati. linguiries were next made from 
Allah Bakhsh and he too produced the 
anant which had fallen to hsshare and 
the key of the lock of Musammat Parbati’s 
kotha, which according to Reghbir Nath 
had beer retained by Allah Fakhsh. The 
kotha of Mugammat Parbati was opened and 
a bloodstained charpoy, broke boxes ete., 
“were found therein, which corroborated the 
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The house of Miusammat Par- ` 
bati was locked and its key was taken by ` 


- ETO 


confession of Raghbir Nath. The ‘éar-rings 
which were being offered for sale by Allah 
Bakhsh were also identified as the - pro- 
periy of the deceased. 

Boih the appellants made confessions 
before the Committing Magistrate in which 
they admit‘el məst of the material facts 
narrated above except that while Raghbir 
Nath alleged that the hatchet-blows were 
given to ihe deceased by Allah Bakhsh, 
Allah Bakhsh alleged that he was opposed 
to the murder and that the fatal blows were 
given by Raghbir Nath and that he only 
took the ear-rings and later on helped.in 
the disposal of the dead body. Both of 
them, however, retrac‘ed their confessions in 
ihe Sessions Court, alleging that the state- 
ments given before the Committing Magis- 
trate bad been made under the pressure 
of the Police. Neither of them produced any 
evidence in defence. 

The assessors unanimously 
appellants guilty and the learned Sessions 
Judge agreeing with them has sentenced 
them to ueath. as 

There were no eye-witnesses to the crime 
and the conviction of the appellants rests 
purely on their retracted confessions and 
the discoveries made in consequence of the 
information given by the appellants. The 
cases of the two appellants stand ona 
somewhat different footing and ‘must be 
considered separately. So far as the 
appellant Raghbir Nath is concerned, it is 
urged that his oral cdnfession made before 
Raja Mohammad Afzal'Khan, Honorary Ma- 
gistrate, was inadmissible, in.-evidence as 
165 was not recorded according to, the prc- 
visions of s. 164, Criminal Procedure ‘Code. 
This contention cannot ` be, upheld: Al- 
though there appears to be.-some conflict 
of authority on the point, the Punjab Chief 
Court as well as this court seem to have 
held almost uniformly that such an oral 
confession is admissible. under s. 26, 
Evidence Act: See inter alia Baghel Singh v. 
Emperor (1). and Jog Raj v. Emperor (2). It 
was next urged that the confession must have 
been made under some promise or induce- 
ment and should, therefore, be excluded, 
But there is no foundation for this sug- 
gestion. As a matter of fact, no one knew 
anything atthe time about the murder of 
Musammat Parbati and none could have 
thought of putting the long story narrated 
by Raghbir Nath into his mouth. That 


(1) 121 Ind Oas497; A ILR 1929 Lah 794; Ind Rul 
(1930) Lah 241; 3: Cr u u 239. x X 

(2) 129 Ind Cas 289; Al K 1930 Lah 534; 32CrL J 
290; (1930) Or Cas 682; Ind Rul (1931) Lah 177, 


found the `- 


| Parbati’s house. 


: confessed the crime. 
- ecnfessions were voluntaiy and genuine and, 
“though retracied their 
~ established by 


- appeaıs to be a heinous one. 
` fully planned and carried out in a trea- 


_ mitigation of punishment in 


. der. 


4 co-accused Raghhbir 


1933 
Story: was fully corroborated -by the recovery 
of the dead body of Musammat Parbati 
at the place indicated by Raghbir Nah, 
recovery of the key of Musammat Parbati's 
house and her armlet from Allah Bakhsh 
and by the discovery cf broken boxes, a 
bloodstained charpoy etc., from Musammat 

Raghb:ir Nath stuck to 
in the Committing Magis- 
He retracted the confession 


his confession 
trate’s Court. 


„at the trial and alleged that it was made 


under pressure of the Police, but there is 


_ nothing on the record to support the al- 


legation. It may be noted in ths con- 


_ nection’ that this appellant was first exa- 
_mined’ .by the Committing Magistrate on 


on November 
Statements he 
In my opinion these 


October 18, 1952 and again 
8, 1932 and in both these 


truth has been 
ample corroboration. I 
accordingly’ hold that the guilt of Raghbir 


` Nath has been amply established by the 


evidence discussed above. Asregards the 


“sentence, it wes urged that he. isa raw 


youth aged only about 19, but the crime 
It was care- 


cherous and cruel manner and I do not 
think ihe appellant's youth alone can be 
considered to be an adequate ground for 
the circum- 
stances of the case. I would accordingly dis- 
miss his appeal and confirm the sentence 
of death passed on him, 

“As regards the other appellant Allah 
Bakhsh, the evidence against him consists 
of li) his own retracted | confession, (ii) the 
retracted confession of the co- -accused Kagh.- 


‘bir Nath” and (iii) the recoveries of the 


gold ‘ear-rings, armlet-and the key of the 
jock c£ the deceased’s house frem him. 
Mr. Din Muhammad: who appeared for this 
appellant frankly conceded that the evidence 
was sufficient to prove his ‘guilt under 


“5. 201, Indian Penal Code, but contended 


that it ‘did not establish the charge of mur- 
In support of this contention he urged 
that this:appellant in his own confession 


- stated’ that he was opposed to the murder 


and that..it was Raghbir Nath who gave 
the blows to Musammat Parbati which 


- resulted in her death. He only admitted 
‘having helped Raghbir Nath in removing 
` the dead body” and 
. jewellery, his confession cannot therefore 
- Support: the charge of murder.’ 


taking some of the 


As regardi the “retracted confession of the 
Nath, it was urged 
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ihat that confession was inadmissible as it 
had not been proved against this appel- 
laut as required by s. 30, Evidence Act, 
and secondly because Raghbir Nath did not 
inculpate himself so far as the charge ofmur- 
der was concerned. Lastly it was weed 
that the confession of Raghbir Nath was 
at the best a very weak piece of evidence 
which could only be taken into considera- 
tion along with other evidence and could 


- not legally: form the basis of a convietion. 


The evidence as regards the recovery of 
the gold earrings etc., was not disputed, 
but there was no charge of robbery Zram- 
ed against the appellant and therefore it 
was urged that the appellant could et the 
most be convicted only under S. 201, In- 
dian Penal Code, on the basis of: his own 
retracted confession along with the evidence 
of these recoveries. 

. As regards Allah Bakhsh’s own confes- 
sion it must be said that he has tried to 


‘disclaim all responsibility for the murder. 
‘He stated that he told Raghbir 


Nath at 
the very outset that the woman must noh 


be murdered and wher at the last mo- 
ment Raghbir Nath tried to persuads him 


to do the deed he refused to havet do 


anything with it. This statement is pro- 
bably untrue but it has to be taken as it 
stands and it cannot be construed as a 
confession of the charge of murder. The 
evidence es to the recovery of the armlet and 
the key of the kotha of the deceased from Altah 
Bakhsh also cannot obviously support‘ the 
‘charge of murder and this fact: wes not 
disputed. The only other evidence on which 
the charge could -be sustained is the: re 


tracted confession of the co-accused Reghbir: 


Nath. The contention of the learned 
Counsel for Allah Bakhsh that this con- 
fession has not been “proved” asrequired 
by $. 30, Evidence Act, seems t> me 
“untenable. Evidence was led with regard 


‘to the confession made by Raghbir Nath 


“before Raja Muhammad Afzal Khar and 
the confession made before the Committing 
Magistrate was also tendered: in evidence 
as “required by s. 287, Criminal Procedure 
Code. In the Madras cases relied upon 


by the learned Counsel the confessional 


statements were made by the co-accused 


‘only: at the trial and did not therefore form 


part of the prosecution evidence led azainst 
the accused. These cases are thus clearly dis- 
The next contentior that 
Raghbir Nath did not inculpate himself so far 


-as the charge of murder is, concêrned also 


seems equally untenable. -It is true that 
Raghbir Nath stated that the hatchet blowg 


10ê81- 


were given-by Allah Bakhsh but azcording 
to his statement they were given in fur- 
therance of the common intention of both 
and there can be no doubt that Raghbir 
Nath was according to his own statement 
guilty of the murder by virtue of the 
provisions of S. 34, Indian Penal Code. ~ 

As regards the last point thee is no 
doubt that the confession of a co-accused 
stands even on a lower footing taan that 
of the evidence of an accomplice: as it is 
not a statement on oath and carnot be 
tested by cross-examination and that it 
‘cannot therefore be accepted without mate- 
rial corroboration ccnnecting the accused 
with the. crime: of Empress v. Ashctosh (3) 
‘and Emperor v. Sabit Khan (4). But in’ my 
opinion such corroboration is availab-e in the 
present case. Raghbir Nath has stated in his 
confession that he had asked Allah Bakhsh to 
‘procure a hatchet for committing the 
murder and there is evidence on the 
record that he did procure a hatcket from 
‘one Manawar Khan. Allah Bakhsh him- 
self admitted in his statement beDre the 
‘Committing Magistrate that he wes asked 
io procure a hatchet and reading his 
statement’ as a whole there can ke little 
‘doubt that he wasasked to get it Dr the 
purpose of murdering Musammat Farbati. 
Although Allah Bakhsh has not ar mitted 
having procured the hatchet, I see no. rea- 
son ‘to disbelieve the statement of Manawar 
‘Khan in this respect. It was Alh Ba- 
‘khsh himself who gave the information 
‘that the hatchet was borrowed by-him from 
‘Manawar Khan. The learned Counsel for 
the appellant Allah Bakhsh pointed ott a dis- 
‘crepancy between the statement of Manawar 
Khan‘and the confession of Raghbir Nath as 
to the ‘date.on which Allah Bakhéh bor- 
rowed the hatchet from Manawar Khan. 


‘But the statement of Raghbir: Nath on - 


this point: is not’ very clear and in any 


‘ease the discrepancy is not so material as ` 


it is not alleged that Raghbir Nath was 
with Allah Bakhsh when the latte: bor- 
rowed the hatchet: If Allah Bakheh were 
really opposed to the murder he would 
‘not have procured the hatchet or would 
have at least withdrawn when - Faghbir 
Nath insisted on murdering the woman, 
but it is significant that he did not do 
so. In addition to this we have tke fact 
‘that a pit had been dug for burymg the 
body in an untenanted kotha adjoin-ng the 
‘shop of Allah Bakhsh to which acess lay 
5 ,30LR 270 f 
S Si tad ben 6575 A I R1919 Bom 164; 2t Cr LJ 
*yo743°B'730; 21 Bom LR 448. -oL 
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through that shop. If the object was rob- 
bery only there could have been no neces- 
sity for digging the pit and the circum- 
stances Jeave no doubt that this pit was 
dug with the help of Allah Bakhsh. Lastly 
it must be remembered that Raghbir 
Nathis anephew of the deceased Musan mat 
Parbati and he could not have gone to her 
house with Allah Bakhsh for committing 
robbery only es he would have been iden- 
tified by her at once. 

In view of the. above fact I consider 
that the confession of Raghbir Nath (which 
I have held above to be voluntary and 
genuine in spite of ils being subsequently 
retracted) is sufficiently corroborated in ma- 
terial particulars to bring heme the charge 
of murderto the appellant, Allah- Bakhsh. 
I would accordingly uphold his conviction 
also under s.£02, Indian Penal Code. Allah 


‘Bakhsh is older than Raghbir Nath being 


aged about 26. There are no extenuating 
circumstances in the case of Allah Bakhsh 
also. I would accordingly dismiss both the 
appeals and confirm the senlences cf death 
passed onthe appellants. i 

Currie, J.—I concur. i 
N. Appeals dismisséd. 

A eae | 
< QUDH CHIEF COURT. -- oS 
Criminal Appeal No. 339 of 1932; | 

"4 April 18,1983 < i o 

Sa ated NANAVUTTY, J... BES gah. 

BENIMADHO AND O0THERS— APPELLANIS 

versus `. Teter 

| EMPEROR—Opposits Party. | _ 
Hvidence Act (I of 1872), ‘ss “Ih, 80 54, 114 (bY, 
character—aAdmissibility of— 
Evidence- of previous conviction— Whether can be used 
to prove habit and association—Accomplice’ evidence 
—Co accused, confession of—Approver's testimony— 
‘Corroboration required, Sans 


Under 8. 54, Evidence Act, evidence that an ac- 
‘cused perscn hasa bad character.is inadmissible 
unless evidence has been given thathe has a good 


But 
this seclion does not apply tocases’in which the 
bad character of any person is itself a ‘fact in issue. 
‘lf the evidence of bad character is introduced ‘in 
‘order to establish arelevant fact, which cannot be 
proved the evidence of bad characteris admissible. 
Where the evidence of ` previous conviction or the 
evidence that a man has been bound over under the 
preventive sectiot.s can be considered only as evi- 


. dente of character it must be excluded, but where 
‘such evidence is admissible aliunde, it 


should not. 


be excluded. Such-evidence is admissible, not as 


` evidence of character but as evidence to prove habit. 
- and association, Khilawan v. Emperor (1), followed. 


Tha confession of a co-accused is” by itself of too: 
weak a character to found aconviction of the other- 


'ço-accused ‘on it alone; The confession of an'accused- 


è 
. 
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ed is upona lower footing than the testimony-of an- 
accomplice, and the confession of a co-accused stand-' 
ing by itself is legally insufficient for the conviction 
of another co-accused. [p 1068, col: 2 4 
“The tainted testimony of an approver cannot or-, 
dinarily be deemed to have received the.corroboration 
which human experience and conduct require from. 
the confessional statemént of aco-accused so æ to- 
comply with the rule laid down ins. 114 (b), Bvi- 
dence Act, and justify the conviction of the ather 
Go accused against whom there is-no. other evidence 
except the testimony of: the approver and the 
incriminating statement of a confessing accused may 
be accepted ascorrect. But where against all the. 
accused there is, besides the sworn testimony of the 
approver, evidence of respectable-and independent 
witnesses, to corroborate the evidence of the appraver, 
conviction cannot be saidto beillegal [p. 1069, col.. 


1. : 
Or. A. from an order of the Additional Ses- 
lors Judge, Partabgarh, dated August 8, 
32. : 
Mr. Akhtar Husain, for the Appellant.. 
Mr. G. H. Thomas, for the Crown. 


Judgment.—Beni Madho - Brahman,. 
Bhikhai Pasi, Data Din Chamar Dhani Pasi, 
Gularey Pasi, Jhinguri Pasi, Medhai Pasi,’ 
Ram Anugrah Brahman, Ram Ratan’ Brah- 
man, Sahtu Pasi, and Satan Pasi, have filed 
appeals through their learned Counsel 
Mr. Akhtar Hussin against their conviction 
and sentence by the Additional Sessions 
Judge of Partabgarh for an offence under 
s. 401, Indian Penal Code. Bhagwati Pasi,and: 
Suchit Pasi have filed their appeals separate- 
lyfrom jail. These three connected appeals 
have been heard jointly and will be disposed 
of by one common judgment. The case for. 
the prosecution may be summarized as: 
follows. A burglary took place in village. 
Shikohabad, Police Station Kotwali in the: 
District of Partabgarh, in the house of one 
Jageshar Goshain on the night intervening 
between June 29, and 40, 1930. A repart 
was made of the occurrence (see Ex. 211), 
but it was stated therein that no ‘prop- 
erty was stolen. On August 20,: 1930,° 
Circle Inspector Raghunandan Singh 
was told by one Tahavvar Hussain of 
Sagra Sundarpur that property was 
in fact stolen from the house of Jageshar : 
Goshain. i E 4 


The Circle Inspector thereupon sent a- 
letter to Sub-Inspector Intizam Uddin to` 
record the statement of Jageshar Goshain. . 
Jageshar then gave a list of the ‘stolen pro- ` 
perty to the Thanadar. Certain informers . 
told the Circle Inspector that the property 
stolen from the house of the Goshain and . 
also from other houses -was concealed’ at 
the -house of. one. Badri Brahman af: 
Sagra Stndarpui and in the-house of Ram; 
Padarath Brahman of Paharpur. Next. 
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day, on August- 25,1930 the house of Badri - 
was searcasd, but nothing incriminating 
was founc init; property suspected to be 
stolen property was however recovered 
from the house of Ram Padarath who was 
arrested that very day and his confession 
recorded anders. 164, Criminal Procedure 
Code, (Ex.174-145). Ram Padarath named 
Badri, Bæi Madho, Sahtu, Jhinguri, and > 
eight othes who he said, had joined with 
him in committing four burglaries in Paha:- 
pur, Basurur, Shikohabad and Itaura. The 
Sub-Inspes:or took Ram Padarath to Sagra 
Bazar anc there Ram Padarath pointed: 
out Lachkman Teliand Datta Din Chamar 
whose houses were searched on September’ 
1, 1930 (ses search lists Exs. 23-3 and 21-4) 
and they sere botharrested. On Septem- 
ber 2, 1930- Datta Dia is said to have given 
up certain stolen utensils to the Police after 
digging them up (see list of recovery Ex. - 
17-5). On September 4, 1930, the houses. 
of Lila Daarand of Jagannath of “Dandi 
were searched, and suspected stolen prop- 
erty taken possession of by the Police (see 
Ex. 18-6). On September. 14, 1930, the house 
of Kallu £ village Kharwin-and of Tazim 
of village Handaur were searched and sus- 
pected stol=n property taken possession of. 
On Octobe" 12-13, 1930, the house of Musai 
Pasi of Headaur was searched and Musai: 
was arrested under s. 22, Criminal Tribes 
Act,.as hewas not found at his house and. 
was absens from his house without inform- : 
ing the Poive though he was a- registered: 
member of the Criminal Tribe of Pasis.. 
Musai then gave the history of his life: to: 
Sub-Inspec or Intizam Uddin which he 
began to record from 34.m and continued, 
till noon of October 13, 1930, (see Ex. B). 
Musai’s coression was recorded by the. 
District Magistrate cf Partabgarh from: 
October l=, 1930 to October 20, 1930,. 
and then “he present gang case was 
started anc it was ordered that a case 
under s. 401, Indian Panal Code, should be: 
registereda the thana- ` ' 
: Numerous searches were made and á large: 
number of persons were arrested in con~ 
sequence of the confession of Musai. Ninety- 
two persone are said to be members ofr 
this gang of thieves whose ringleader was 
Gulab, since deceased... Out of this number. 
of ninety-twc, seventy-four persons have 
actually been traced. Fifty-seven were. 
arrested anc seventeen were accounted for: 
in. jail unde-zoing imprisonment for various. 
offences. Outof the fifty-seven persons arrest- 
ed, thirty-twc were reléased for want of suficis 
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ent evidence to justify their prosecut-on in 

*the present case. Out of the seventeea per- 
sons said to belong to this gang who 
were in jail, the case against thre of 
them was- withdrawn; thus fourteer per- 
sons in jail and twenty-five others, errest- 
ed. in the course of the Police investiga- 
tion, that is to say, in all thirty-nice per- 
sons, were charged by the Police in their 
charge sheet, dated February 9, 1931, 
under s. 401, Indian Penal Code. Musai 
was given a pardon by the Committing 
Magistrate under s, 337, Criminal Procedure 
Code, on March 20, 1931, and one accus- 
ed was discharged by the Mag-sirate. 
Thus thirty-seven persons were committed 
to the Court of Session on Novemoer 5, 
1931, to stand their trial under =. 401, 
Indian Penal Code. In the course of the 
Sessions trial which lasted for ..everal 
months, one accused died and ths case 
against another was withdrawn; ths trial 
in the Sessions Court thus ultimately pro- 
ceeded against thirty-five aceusec only. 
Out of the thirty-five accused, twenty-one 
were acquitted after a protractec trial 
which commenced on December 1, 1931, 
and ended on August 8, 1932, and four- 
teen persons were convicted and sentenced 
to four years’ rigorous imprisonmert each, 
Out of these fourteen persons, Ram 
Padarath, who confessed his gailt on 
August 25, 1930, and stuck to hs con- 
fession throughout the trial has not appeal- 
ed. The remaining thirteen have appeal- 
ed, two from jail and eleven through their 
learned Counsel, Mr. Akhtar Husair. 

The principal witness in this case is, of 
course, the approver Musai Pasi. Besides 
the approver, 183 witnesses hav been 
examined on behalf of the prosecution 
and about 148 witnesses on behal of the 
defence. The evidence of the epprover 
Musai goes to show that this gang of 
thieves was formed in the Diszrict of 
Paritabgarh some 13 or 14 years ago by 
Gulab who was their ringleader. Musai 
commenced his career -of crime almg with 
Sadhai, Medhai, Sukhai, Gulab, Hirai and 
Ghannu some 13 years ago by Heaking 
into the house of Ghirao Gadacyia in 
village Rampur Baryani and steal_ng pro- 
perty from it. Musai has deposed that 
he received two sheep and seven silver 
beads of a hamel or neck ornament as 
his share of the stolen property. Except 
Sidhai, Medhai and the approver Musai, 
all the other ‘persons who took part in the 
theft at the house of this Gadaryia in 
village Rampur are now dead. Musai 
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has deposed that in the course of the last 
13 or 14 years he took part in no Jess than 
50 burglaries and six thefts from bullock 
carts plying on the road. | 

The deposition of the approver Musal 
has been recorded at very considerable 
length by the learned Additional Sessions 
Judges and with a wealth of detail which 
carries conviction to. one’s mind, „and 
proves the existence of a gang of thieves 
or burglars in the District of Partabgarh. 
Out of the 56 burglaries about which the 
approver has given evidence, 37 have been 
found proved by the learned Additional 
Sessions Judge to his satisfaction. The 
scene of operation of this gang was 
limited to an area of about 20 miles round 
about the town of Partabgark. The ma- 
jority of this gang consisted of the crimi- 
naltribe of Pasis. 

The learned Counsel for the appellants 
hes questioned the very existence of a gang 
of habitual thieves in the District of 
Partabgarh. There is to my mind no 
force in this contention, The oral ex- 
amination of all the accused appellanis 
recorded under s. 364, Criminal Procedure 
Code, does not show that any one of them 
denied the existence of a gang of thieves 
as deposed to by the approver Musai. 
The evidence of the approver Musai 
proves to my entire satisfaction that a 
gang of habitual thieves and burglars was 
formed some 13 or 14 years ago by one 
Gulab Muslim of Rahman Quli, who was 
their ringleader, and thatin the beginn- 
ing, Birai, Ghannu, Sukhai, Sadhai and 
Medhai, formed part of this gang, and 
that after the death of Gulab no one 
was recognized as the head or leader of 
this gang. Itis proved from the evidence 
on the record that out of 11 burglaries 
committed in the year 1929 seven of them 
were the work of this gang, and that 
from January to August, 1930, no less 
than 31 burglaries took place out of which 
the prosecution have succeeded in: proving. . 
that 25 were the handiwork of this gang. 
The commission of this comparatively 
large number of’ crimes in a short space 
of time, is, In my opinion, fairly good 
praof of the fact of the existence of the 
gang as deposed to by Musai. Sukhai, 
Chaukidar (P. W. No. 88), has proved the 
existence of a group of bad characters 
who habitually committed thefts and burg- 
laries in and round about Handaur. A 
defence witness, Mata Prasad (D. W. No. 37), 
has deposed that the Pasis of Handaur 
are thieves and bad characters and have 
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formed themselves into a gang of criminals. 
Jamna Prasad (D. W. No. 70) has depos- 
ed that the Pasis of Handaur are men 
of bad character who commit thefts and 
who have formed themselves into a gang 
for the purpose of habitually committing 
thefts (“Handaur ke Pasion ka hatl chal- 
an kharab hai. Yeh log gharo banai hue 
hain, our chori karte hain.”) Thus the 
evidence of the approver Musai as to the 
existence of a gang of thieves round about 
Partabgarh is corroborated by these two 
defence witnesses who cannot. be said to 
be under the influence of the Police. 
Moreover the fact that such a large 
number of thefts and burglaries took 
place in quick succession also furnishes 
strong corroboration of the evidence of the 
approver Musai that there was such a 
gang in existence. The fact that these 
thefts and burglaries were committed 
whenever the Pasis absented themselves 
from their homes is another piece of cir- 
cumstantial evidence which goes to streng- 
then belief.in the story told by the ap- 
prover Musai, and the fact that since the 
arrest of this gang of thieves the number 
of thefts and burglaries has decreased 
also affords partial corroboration of the 
statement of the approver Musai that not 
only was there a gang of thieves but 
also that the persons accused in this case 
were concerned in the commission of the 
crimes. The accused have not produced 
any evidence on their behalf to show that 
no such gang as deposed to by Musai 
existed in the District of Partabgarh, and 
that his evidence as to the existence of 
such a gang is false. The learned Counsel 
for the appellants has argued, from the 
fact that in a large number of cases this 
gang was unsuccessful, as deposed to by 
the approver Musai, and that only 37 
offences have been proved to have been 
committed by this gang of thieves in the 
course of the last 14 years, that the story 
of the approver Musai that there was 
such a gang in existence is a mere in- 
vention. The fact that out of the number 
of crimes actually committed by this gang 
only 37 offences have been proved to have 
been committed by them to the satisfac- 
tion of the trial Court, is no reason for 
holding that the gang did not exist at 
all. Upon the evidence on the record I 
am fully satisfied that the prosecution has 
proved the existence of a gang of habit- 
ual thieves in the District of Partabgarh. 
Another contention urged on behalf of 
the appellants by their learned Counsel 
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is that in the presènt case the fact of pre- ` 
vious convictions of some of the accused 
should not have been used as proof of 
the fact that they are bad characters, and 
my attention has been invited to the 
provisions of s. 54, Evidence Act, which 
runs as follows: 

“In criminal proceedings the fact that the ac- 
cused person is e bad character is irrelevant un- 
less evidence has been given that be has a good 
character, in which case it becomes relevant.” 

Explanation (1), s. 54 lays down as fol- 
lows : : 

“This section does not apply to cases in which 
the bad character of any person is itself a fact in 
issue.” 

In a case under s. 400 or s. 401, 
Penal Code, as in a case under s3. 109 
and 110, Criminal Procedure Code, the 
bad character of the accused is in itself 
a fact in issue, and, therefore, the gener- 
al rule laid down ins. 54, Evidence Act, 
cannot apply tosuchcases. Explanation (2), 
s. 54, Evidence Act, further states that 
a previous conviction is relevant as evi- 
dence of bad character. The law on this 
subject has been fully propounded in a 
Bench ruling of this court reporled as 
Khilawan v. Emperor (l), at p. 765* 
and the following extract from the judg- 
ment in that case fully meets the objec- 
tion raised by the learned Counsel for the 
appellants: 

“Section 54 of Act I of 1872 is plain. In crimi- 
nal proceedings, evidence that an accused person 
has a bad character is inadmissible unless evidence 
has been given that he has a good character, in 
which case it becomes admissible. But this section 
does not apply to cases in which the bad character 
of any person is itælf a fact in issue. If the evidence 
of bad character is introduced in order to establish 
a relevant fact, which cannot bs proved aliunde, 
the evidence of the character, is admissible. Ono 
illustration is where evidence is given in a case of 
murder to prove that the accused had committed 
a theft, such evidence would ordinarily be excluded 
as evidence of character. But in a particular case 
its introduction would be justified to prove a 
motive for the accused having murdered a person 
who had brought a charge of theft against him. 
Where the evidencs of previous conviction or the 
evidence that a man has been bound over under 
the preventive sections can be considered only as 
evidence of character it muet be excluded, but 
where such evidence is admissible aliunde, it should 
not be exsluded. Here the provisions of s. 1: of 
Act 1 of 1872 have application. Such evidence is 
admissible, not as evidence of character but as 
evidence to prove habit and association.” 

I therefore bsid that the | prosecution 
were fully justified in adducing evidence 
of previous convictions of the accused as 
substantive evidence against them in the 


(1) 112 Ind. Cas. 2371; AIR 1928 Oudh 430; 29 Or, 
L J 1000; 5 O W N7650. 
*Page of 50 W N-[Hd) a. 


ceea 


1068 
present case. Another interesting point of 


law raised by the learned. Counsel for the - 


appellants was that the prosecution in this 
case were not justified in attempting to 
corroborate the tainted testimeny of the 
approver Musai by means of the confession 
of Ram Padarath accused. In support of 
his contention the learned Counsel for the 
appellants has cited a ruling of the Nagpur 
Judicial Commissioner's Court reported as 
Daulat v. Emperor (2) and has laid parti- 
cular stress upon the opinion of Subhedar, 
A. J. C., to the effect that confessional 
` statements of- accused persons cannot be 
used in corroboration of the 2vidence of 
the approver inasmuch as tainted evidence 
was not made better by being corroborated 
by other tainted evidence. In my opinion 
the facts and circumstances of ihe present’ 
case are very different from those of the 
Nagpur case relied on by ihe learned 
Counsel for the appellants. Inthe present 
- case the accused Ram Padarath made h's: 
`- confession on August 25, 1930, «nd through- 

out the protracted trial of the case he 
stuck to the confession he hed made. 
He admitted his guilt before the Commiting 
Magistrate and before the Additional Ses: 
sions Judge, and has not even filed an ap- 
peal to this court against his conviction- 
and sentence. Now s. 30; Evidence’ Act, 
lays down that when more persons than one: 
are being tried jointly for the same. 
offence and a confession made by one of 
the persons affecting himself and some: 
other of such persons is proved, the court 
may take into consideration such confession, 
as against such person as well ag. 
against the person making it. The 
principle underlying s. 30, Evidence Act,. 
as explained by Mr. Amir Ali in hig 
standard work on the law of evidence in: 
India is set forth as follows: 


“When a person makes confession which: affects‘ 
himself and another the fact of se] f-impli- 
cation takes the place, as it were, ofthe sanction of 
an oath, or is rather supposed to serve as somé 
guarantee for the truth of the accusation against? 
the other. For when a person admits his guilt 
and exposes himself to the pains and penalties 
piovideg therefor there is guarantee for his 
truth. N 


The learned commentator goes on to say 
that such a. confession ordinarily deserves 
very little reliance but that it is impos- 
sible for a Judge to ignore it, and he 
need no longer pretend to do so, the 
provisions of this section being inserted: 
for the purpose of rélieving him of the 


(2) 120 Ind. Cas. 721; AIR 1930 Nag 97; Ind. R 
(1930) Nag. 49; 31 Or. L J153. 8 nd, Rul 
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attempt to perform. an intéllectual impos- 
sibility. The words “may take into con- 
sideration,” occurring in s. 30, Evidence Act, 
merely provide that the court may take 
such a confession into consideration against 
other persons as under this section the 
court can treat a confession of a co-accused 
as lending assurance to other evidence 
against another co-accused. The confession 
of a co-accused is not meant to have the 
force of sworn evidence, but such a con- 
fession is nevertheless evidence in the sense’ 
that itis a matter which the court before’ 
whom it is made may take into considera- 
tion in order to determine whether the 
issue of guilt against another co-accused 
is proved or not. The confession of Ram: 
Padarath in the present case is merely 
to be an element in the consideration of 
all the facts of the case going to prove 
or disprove the guilt of the other co-accused. 
The confession of a co-accused is by itself 
of too weak a character to found a 
conviction of the other cc-accused on it: 


alone. Section 133, Evidence Act, lays: 
down that an accomplice shall be a 
competent witness against an accused 


person; and a conviction is no‘ illegal 
merely because it proceeds upon the uncoro- 
borated testimony of an accomplice. The 
confession of an accused is upon a lower 
footing than the testimony of an accom- 
plice, and the confession of a co-accused* 
standing by itself is legally insufficient 
for the conviction of another co-accused.- 
As pointed out by Jackson, A. J. O., of 
Nagpur in the case cited by--the learn- 
ed ‘Counsel for the appellants, s. 133, 
Evidence Act, cannot be entirely nulli- 
fied by judicial decisions and there may 
be cases in which thé rule laid down int 
s. 114, Ill. (b), Evidence Act, should not: 
be applied. : - 

The question in each case is to deter- 
mine whether the uncorroborated evidence 
of the accomplice is to be-believed or not; 
When. the evidence of the accomplice or 
approver is strengthened by corroboration 
of some facts of the story told by him by 
the evidence of several accomplices -or by 
confessions of co-accused the question 
whether the maxim embodied in s. 114, 
(b), Evidence Act, that an accomplice is 
unworthy of credit unless he is corroborated 
in material particulars, should still apply 
to the particular facts of the case and must 
receive careful consideration at the hands 
of. the trial Court. In the present case 
the truth of the confession. made by Ram 
Padarath is guaranteed by the fact that 
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he has stuck toit all throughout the trial 
and has manfully paid tho penalty for 
his misdeeds by receiving the same 
punishment as that inflicted upon his 
co accused, and it is a factor to be taken 
into consideration in deciding the ques- 
tion of the guilt of the other accused who. 
have been tried along with him. Where 
the evidence of the approver is in conflict 
with the confession of the accused Ram 
Padarath that portion of the evidence of the 
approver may be rejected as unreliable, 
and where the evidence of the approver 
Musai isin conformity withthe confession 
of Ram Padarath it may be deemed to 
receive corroboration to that extent and 
may justify the conviction of other accused 
in view of the provisions of s. 133, Evidence 
Act, read with Ill. (b), s. 114. 

In the present case the evidence of the 
approver Musai not only receives some 
corroboration from the confession of the 
accused Ram Padarath but it is also 
corroborated in- material particulars by 
independent evidence of witnesses who 
prove general and specific association of 
the accused and also their previous con- 
victions in joint trials. The question of 
law therefore raised by the, learned Counsel 
for the appellants as to whether the tainted 
testimony of an approver can be deemed to 
receive corroboration from ihe confession of 
a co-accused so as to justify the conviction 
of other co-accused does not arise in the 
present case because here, apart from 
the testimony of the approver Musai 
and the con‘ession of the accused Ram 
Padarath, there is a m2s3 of evileaca of 
independent and respectable witnesses 
to corroborate ihe truth of the story 
told by Musai. The broad abstract pro- 
position of law contended for by the 
learned Counsel for the appellants that 
the approver’s tainted testimony cannot 
ordinarily be deemed to have received 
the corroboration which human experi- 
ence and conduct require from the con- 
fessional statement of a co-accused so as 
to comply with the rule laid down in 
s. 114 (b), Evidence Act, and justify the 
conviction of the other co-accused against 
whom there is no other evidence except 
the testimony of the approver and the 
incriminating statement of a confessing 
accused may be accepted as correct; .but, 
as a matter of fact, against all the ap- 
pellants in the present case there is, 
besides the sworn testimony of the approver 
Musai and the cdnfession of Ram Padarath, 
other evidence ofrespectable and indepen- 
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dent witnesses to prove general and specific 
association and also to prove the fact of 
recovery of stolen property from the houses 
of the accused as well as the previous 
convictions of some of them. ‘The evidencs 
of the approver Musaj has, in the present 
case, been amply corroborated by a mass of 
documentary and oral evidence, and the 
conviction of the accused cannot be said 
to be illegal on the pure question of law 
raised by the learned Counsel for the ap- 
pellants. 

I will now teke up the case of each of the 
appellants seperately. [Then the learned 
Judge discussed the case of each ap- 
pellant and the judgment concluded.] The 
result is that with the exception of Datta 
Din the appeals of all the other appel- 
lants in these connected appeals stang 
dismissed. The appeal of Datta Din is 
allowed and he should be set at liberty at | 
once. 2 

N. Crder accordingly. ` 





LAHORE HIGH COURT 
Second Civil Appeal No. 1892 of 1927 
January 3L 1933 
Butpk, J. 
AHMAD AKD oTdER3 — PLAINTIFFS — 
APPELLANTS - 
VETSUS 
Musammat ALLAH BIBI AND OTHERS — 
DEFEND ANTS — RESPONDENTS 
Punjab Limitazion (Custom Act (I of 1970), Art 1 
—Scope of —Suit rnstituted after death of alienor— 
Applicability ‘of tre Article. 

Under the Punjab Limitation (Oustom) Act, I of 
1920, au alienation includes e testamentary disposi- 
tion of property and Art. 1 in the Schedule of the 
same Act lays down that a suit for a declaration 
that aa alienation of ancestral immovable property 
3hall not be binding on the plaintilf after the death 
pf the alienor must be instituted within six years oÈ 
the date of registration when the alienation is made 
by a registered deed. The article applies even if 
she suit is instituted afterthe death of the alienor. 
Harnanan v Tabi (1), applied. ee 

S.C. A. from the decree of the District 
Judge, Shelum, dated June 1, 1927, revers- 
‘ng that of the Subordinate Judge, Fourth 
Mass, Pind Dedan Khan, dated December 
1, 1925. 

Mr. Dev Raj Sawhney, for the Appellants. 

Mr. Shamair Chand, for the Respondents. 

Judgment.—This second appeal arises 
aut of a suit for a declaration that the 
bequest of certain landed property by one 
Ahmad a Kingra Jat of Sadhowal in the - 
Jhelum Districs shall not affect the rever- 
sionary rights of the plaintiffs. The bequest 
was made by Ahmad in favour of his 
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daughters by virtue of a regisered deed 
dated November 13, 1918. The Jefendants 
pleaded inter alia that the suit was time- 
barred and that Ahmad was competent to 
make a bequest in favour of his daughters 
according to the custom governing the 
parties. The trial Court decreec the suit, 
but on appeal the learned District Judge 
has held that the suit was time-arred and 
also that Ahmad was competert to make 
a valid bequest in favour of his daughters. 
The appeal was accordingly acepted and 
the suit dismissed. From this ‘cecision the 
plaintiffs have preferred an appeal support- 
ed by a certificate on the point of custom 
under s. 41 of the Punjab Courts Act. 


The first point argued before ne was that 
of limitation. The learned District Judge 
has held that the suit was gcverned by 
‘Art. 120 of the Indian Limitation Act and 
that the period of limitation heving cam- 


’ .°menced to run from the dateof the will, 


namely November 13, 1918, tae present 
suit, which was instituted on October 9, 
1926, was barred by time. The learned 
Counsel for the Appellants urged that the 
will could not take effect till ths death of 
the testator, which occurred in 1924, and, 
therefore, the view taken by the learned 
District Judge was not correct. The lears- 
ed Counsel for the responderts did not 
accept the view taken by tre learned 
District Judge but -urged thet the suit 
was really governed by Art. 1 of tae Schedule 
to Punjab Act I of 1920 ana was time- 
barred according to that Articl. Accord- 
ing to Punjab Act Iof 1920 ar alienation 
included a testamentary disposit=on of prop- 
erty and Art. 1 in the Schecule of the 
same Act lays down thata suit for a dec- 
laration that an alienation œŒ ancesiral 
immovable property shall not be binding 
on the plaintiff after the death of the alienor 
must be instituted within six zears of the 
date of registration when the alienation is 
made by a registered deed. The learned 
Counsel for the Appellants urged that the 
present suit is nut governed by shat Article 
inasmuch as the suit was instttuted after 
the death of the alienor. Thie contention 
appears to me to have no force.. The facts 
of the case are practically on at fours with 
those of Harnaman v. Tabi (D a Division 
Bench ruling of this court: end the suit 
appears to be clearly time-barred in accord- 
ance with the view taken by she Division 
Bench in that case. In the cizcumstances 

(1) 134 Ind, Cas. 1040; 13 Lah. 22: 32 PLR 556; 
A I R1931 Lah, 702; Tad. Rul. (1931) Lah. 1040. 


AP AY KUMAR GHOSH V. EMPEROR . 


14610 


it is unnecessary to go into the question of 
custom raised by the plaintiffs. 

I, therefore, confirm the decree of the 
learned District Judge and dismiss this 
appeal. In view of all the circumstances, 
however, I leave the parties to bear their 
costs in this court. 


ASN, Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Criminal Revision Application No. 585 
of 1932. 

March 23, 1933 
Kisou, J. 
AJAY KUMAR GHOSH—Appiicant 
VETSUS 
EMPEROR-— Opposits Party. 

Criminal Procedure Code (Act V of 1898), s. 110— 
Person of revolutionary tendencies—Order to give 
security—Interference in revision—Sentence of 
rigorous imprisonment—Accused kept in simple im- 
prisonment pending revision—Reduction of period of 
rigorous wmprisonment. à 

A person was arrested in connection with the 
Lahore Conspiracy Oase, but he was acquitted in that 
case in the following year. It was, however, prov- 
ed bythe evidence thathe was associating with a 
number of persons who were known to be members 
of the revolutionary party. Several of these as- 
sociates were suspected of taking part in dacoities 
committed in pursuance of revolutionary objects. - 
There were indicationsin the evidence of his sympathy 
with other persons who wished to upset the social 
order by violent revolution. The status of his 
family was also such that there should have been 
no difficulty in the applicant finding the secu- 
rity required He was ordered to give security to the 
extent of Rs. 2,000 or to undergo rigorous impri- 
sonment for one year : 


Held, on revision, that there 
interfere with the order 


[In view of the fact that when the application for 
Tevision was admitted the order that the applicant 
should undergo rigorous imprisonment was suspend- 
ed and he was detained in the jail under conditions 
of simple imprisonment his Lordship reduced the 
term of rigorous imprisonment.] 

Cr.R. App. from an order of the Sessions 
Judge, Cawnpore. 

Messrs. Kumuda Prasad and D. Sanyal, 
for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

Order.—The applicant Ajay Kumar 
Ghosh has been ordered by a First Class 
Magistrate to execute a personal bond for 
Rs. 2,000 with two sureties each in the same 
amount tobe of good benaviour for one 
year. On appeal the order of the Magistrate 
was affirmed by the learned Sessions Judge 
of Cawnpore. The case against the applicant 
wasthat he was a member of the revolu- 
tionary party and was so desperate and 
dangerous as ‘to render his being at large 


was no reason to 
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without Security hazardous to the community. 
The learned Sessions Judge has written a 
very careful judgment in disposing of the 


applicant's appeal. He has considered 
every point that could be considered 
in favour of the applicant and I do 


not find that there is any ground 
for interfering with his order in revi- 
sion. 

A. K. Ghosh was arrested in 1929in con- 
nection with the Lahore Conspiracy Case, but 
he was acquitted in that case in the following 
year. It is however proved by the evidence 
that he was associating in Cawnpore with 
a number of persons who are known to be 
members of the revolutionary party. Several 
of these associates are strongly. suspected 
of taking part in dacoities committed in 
pursuance of revolutionary objects. One 
Debi Dayal, was hanged in connection with 
the Kahu Kothi political dacoity with murder 


at Cawnpore. Another A. K. Bose, fired ata ~ 


0. I. D. Inspector in January 1931. A 
third D. N. Bhattacharji, was convicted of 
robbery and illegal possession of arms ac 
Hoogly in October, 1931. Atthe time of 
his arrest the applicant was an office bearer 
of the Naujawan Bharat Sabha in Cawnpore 
and when the office of the Sabha was 
searched revolutionary poems in Hindi were 
found there. There are indications in the 
evidence of his sympathy with other persons 
who wish to upset the social order by vio:ent 
revolution. It may also be noted tha’ the 
status of the applicant's family is such that 
there should have been no difficulty in 
the applicant finding the security required, 
provided he was able to satisfy lhe 
persons who could have stood as su:eties 
for him, that. he was prepared to give 
up revolutionary and other illegal acti- 
vities. 

I see therefore no reason to interfere with 
the orders of the courts below and dismiss 
the application. It has been pointed out by 
the learned Counsel for the applicant that 
when the epplication for revision was ad- 
mitted the order that the applicant should 
undergo rigorous imprisonment was suspend- 
ed end he wes detained in jail under con- 
ditions of simple imprisonment. He ac- 
cordingly points out that if the order of 
the trial Court is allowed to stand as it is 
the result may be that the applicant whose 
period for giving security for one year would 
ordinarily expire on June 23, 1933, will be 
required to remain in Jailfor a further 
period of about seven and a haif months 
in order to complete the term of one year’s 
rigoroustimprisonment. In the circumstances 
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the order of the trial Court will be varied 
to the extent that out of the period of one 
year’s imprisonment which the applicant is 
required to undergo in default of furnish-, 


ing security, crke imprisonment will 
be simple impri onment from August 5, 
1932 to March 23, 1933, and, the 
remainder will be rigorous imprison- 
ment. 

A. Order accordingly. 


_ LAHORE HIGH COURT 
First Civil Appeal No. 564 of 1927 
Aprzl 10, 1933 
HARRISON AND ADDISON, JJ. 
BASANT SINGH AND ANOTHER —PLAINTIFFS 
— APPELLANTS 
Versus 
BHAGWAN SINGH AND ANOTHES— 
DEFENDANTS —RESPONDENTS 
Customary Law .(Punjabẹ>—Marriage—dJats, of 
Sialkot —Second marriage—Necessity of divorce in 
writing by first husband. | 
Among the Jats of the Sialkot District, a second 
marriage inthe first husband's life-time is illegal 
in the abseace of procfofa divorce in writing by 
the first hn3band. An oral relinguishment of the 
wife would not be sufficient. Jassan v.Nihala (1) 
aud Sunderv Nihala 12), referred to. 


F. C. 4. from ths decree of the Senior 
Subordinate Judge, Sialkot, dated January 
17, 1927. h 

Messrs. M. L. Puri and Manohar Lal Suri, 
for the Appellants. 


Addison, J.—The parties are Jais of 
Sialkot District. The plaintiffs claim that 
they are the sons of the late Sardar Lal 
Singh Zaildar of Manak by his second wife 
Ishar Kaur and they accordingly sue the 
defendants who are admittedly his sons by 
his wife As Kaur, for possession of one-half 
of the land and houses left by the deceased. 
The defendants denied that the plaintiffs 
were the sons or legitimate sons of Lal 
Singh. They said that the plaintiffs were 
the sons of Ishar Kaur whose husband Buta 
Singh was still alive. They pleaded that 
much of the land had already been gifted 
to them by Lal Siagh, the first gift having 
taken place in 1999. They also set up a 
will dated March 24, 1925, by means of 
which what remained was bequeathed to 
them. 

Numerous issues were framed by the, 
learned Senior Sutordinate Judge who has 
written on exhaustive judgment. He found 
on practically all the issues against the 
plaintiffs and dismissed the suit. Against 
this decision the plaintifs have appealed, . 


4 
. 4 
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"The learned Counsel appearing on behalf 
of the appellants -confined his arguments 
to the:first issue whether the plaintiffs were 


e the lawful sons of Lal Singh deceased and 


said that it was unnecessary to discuss any 
other question arising in the appeal if the 
findings of the trial Judge on that issue 
were upheld. The questions arising -Dut of 
this issue are (1) whether Buta Singh the 
husband of Ishar Kaur divorced her, (2) 
whether such a divorce is valid, end (3) 
whether Lal Singh thereafter. married 
Ishar Kaur by chadar andazi and kept her 
as his wife. ‘ 

As regards the divorce, only one vwilness 
has given direct evidence, namely Buta 
Singh who was undoubtedly ihe husband 
‘of Ishar Kaur. He stated that Lal Singh 
abducted his wife, and that he brought an 
abduction case against Lal Singh which 
was finally dismissed. Thereafter Lal 
Singh sent him Rs,- 300 through one Taba 
and the witness thereupon gave up his 
wife. Shorily after this he heard that 
Lal Singh had married Ishar Kanr by 
chadar andazi. Ishar Kaur herself merely 
stated that a ccmpromise took place bet- 
ween Buta Singh her husband and Lal 
Singh her abductor. Atthe time in ques- 
‘tion she was under the protection of Lal 
Singh and obviously had no knowledge 
whether there wasa divorce or not. The 
plaintifis have produced evidence io the 
effect that Ishar Kaur vsed to live'as Lal 
Singh's wife in -Lal Singh’s house in 
Manak and also in Lora in a house built 
by Lal Singh for her. The trial Judge 
has exhaustively discussed the evidence on 
this point and there is no question that it 
is not established that she lived at Manak 
with Lal Singh. Nor apparently cid she 
go back to her husband Buta Singh but 
lived in village Lora in a house where, I 
think, the proper inference is that she wes 
visited by Lal Singh. 

Jais notions of sexual morality are lax and 
it is not established frcm these facts either 
that Buta Singh divorced her or that Lal 
Singh married her. Even if Buta Singh, 
as he has stated, got some money frcm Lal 
‘Singh through Taba, that .does not mean 
that he then divorced his wife. IE may 
have only been the price of his conniving 
at the illicit connection between Lal Singh 
and his wife. Lal Singh, if he warted to 
marry the woman, should have teken a 
written document from Buta Singh. As a 
zatidar he must have known the custom of 


‘the district which demands such 4 written . 
document. In the Customary Law vf the. 
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district it is laid down that among Hindus 
divorces must be in writing. The fact 
that no deed was taken goes to show that 
Lal Singh did not wish to marry Ishar 
Kaur. h 

Tt-was held in Jassan v. Nihala (1), that 
amongst Jats of this. district .a second 
marriage in the first husband's life-time is 
illegal in the absence of proof of a divorce 
in writing by the first husband while in 
Sunder v. Nihala (2), it was found that by 
the custom of Jats of the Sialkot District a 
woman who has ‘received a written divorce 
from her husband was free’ to contract a 
second marriage. These are instances 
where the custom as stated in the Custom- 
‘ary Law ofthe district has been judicially 
recognised and there is no evidence entitl- 
ing us‘to go beyond what is stated in the 
Customary Law of the district. This meens 
that as there was no written document of 
divorce there could be no remarriage with 
Lal Singh. yet 

Not only must it be held that there 
could be no re-marriage because there was 
no written divorce but the evidence is not 
sufficient to prove that there was an 
actual divorce. The money paid to Buta 
Singh may only have been to stop him 
interfering with the illicit connection bet- 
ween his wife and Lal Singh. Ishar Kaur 
was living with Lal Singh at the time as 
his mistress and Buta Singh's present 
statement that he gave up his wife is not 
sufficient to establish that he did so. In 
my judgment, however, as already said, the 
oral relinquishment of his would not have 
been sufficient under the custom binding 
on this tribe. 

Similarly, the evidence to establish that 
“there was a remarriage is far from good. 
Ishar Kaur,. plaintiffs’ maternal ‘uncles 
Jhanda Singh, Nihal Singh, Sham Singh 
and Mihan Singh are the principal witnes- 
ses as to this. On the other hand most of 
‘the relatives of the deceased Lal Singh 
“denied that there was any marriage. As 
already stated the evidence examined by 


‘the plaintiffs is not sufficient to show that 
“Ishar Kaur ever lived with Lal Singh as 


“his wife at Manak. Nor does the evidence 
establish that he put her sons to school. 
This was done by Ishar Kaur herself. 
Mr. Fyson, Deputy Commissioner of Sialkot 
is an important witness who has given 
evidence that Lal Singh told him that he 
‘had only two sons, one at Lyallpur and the . 
other working as Canal Zaildar, 

(1) 78 P R 1884, f . 

(2) 84 P R 1889 -` l nog ae 


1933 - 
- For the reasons given, it must be held 
that the plaintiffs have failed to prove that 
they are the legitimate sons of Lal Singh. 
But there is no doubt that their mother 
had an illcit connection with him. It 
may be that they are the natural sons of 
Lal Singh but they have certainly not 
established that they are his legitimate 
sons. 

It follows that thé suit was properly dis- 
missed. The appeal is accordingly dis- 
missed but without costs as no one appear- 
ed for the respondents. 

Under the provisions of O. XXXIII, r. 11 
and O. XLIV, Civil Procedure Code, the 
appellants are ordered to pay the court-fees 
payable by them if they had not been per- 
mitted to sue as paupers. 

Harrison, J.-I agree. 

A Appeal dismissed. 


——. 


RANGOON HIGH COURT 
First Civil Appeal No. 1440f 1932 
July 11, 1933 
Ba U AND Donatey, JJ. 
MAUNG PO SEIN — APPELLANT 
versus 
MA MYIT ano orHers—Resroxpents 


Transfer of Property Act (IV of 1832), s. £1— 


Burmese husband holding out wife ‘and children as 


sole owners—Mortgage by wife and children—Estoppel 
of husband. 

Where a Burmese Buddhist allowed a woman who 
was originally hia wife and her children to hold 
themselves out as the sole owners of certain proper- 
ties, and to deal with them as if they were such sole 
owners and the latter mortgaged the properties : 

Held, that the husband was estopped from setting 
up &Case that the mortgage was not binding on his 
share in the properties, unless that mortgage was 
made in bad faith and with notice of his title. 

F. C. A. against a decree of the District 
Judge, Tharrawaddy, dated September 5, 
1932. 

Mr. C. H. Campagnac, for the Appellant. 

Mr. A. J. Darwood, for the Respondents, 


Dunkley, J.—The Ist, 2nd, and 3rd res- 
pondents, who are a mother, her son and 
daughter, mortgaged by registered deed 
a considerable area of immovable pro- 
perty to respondent No.: 4, and on this 
mortgage the 4th respondent obtained a 
decree against them. The present ap- 
pellant was not a party to the mortgage 
suit. He subsequently brought a separate 
suit against the respondents for a declara- 
tion that he is the owner of a half share 
in the property which was mortgaged and 
that the decree.in the mortgage suit is 
not binding upon him. The suit was 
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contested only by the 4th respondent. The. 
plaintiff-appellant based his claim; on the: 
allegation that he is the husband] of the 
lst defendant-respondent and that the 
properties which were mortgaged lare the 
joint properties of himself and his wife, 
the, lst respondent in which he ha. f 
interest, and that the mortgagės were 
esecuted without his knowledge or konsert. 
The defence of the 4th respondent was a 
denial that the marriage betwebn 
appellant and the first respond 
subsisting, or that the- properties i ques- 
tion had been acquired during the sub- 
sistence of this marriage, and it was further 
contended that, even if the appellant was 
entitled to a share in these prdperties, 
nevertheless he was estopped from enyirg 
the right of the first three respondents to 
deal with these properties as hehad| allow- 
ed them to hold themselves out as ostensible 
‘owners thereof. In fact, the main de- -. 
fence of the 4th respondent was based ~' 
upon the provisions of s. 41, Transfer of 

-Property Act. . 

It is not necessary for usin this 
to decide whether the appellant 
‘husband of respondent No.1 or mot or 
whether as such he is entitled toh share 
in these properties, for we are cl arly cf 
opinion that he allowed the respondents to 
hold themselves out as the ostensiblejowners 
of the properties and is now estopped from 
denying their right to deal with them. Sec- 
tion 41, Transfer of Property Act sayd that: 

“Where, with the consent, express or i plied cf 
the person intercsted in immovable Property, a pez- 
sonis the ostensible owner of such prope ty, and 
transfers the same for consideration, the |transfer 
shall not be voidable on the ground that the |tranefer 
was not authorized to make it; provided that tha 
transferee, after taking reasonable care to 


that the transferar had power to make the 
has acted in good faith,” 


The principle on which this sectibn was 
founded was laid down inthe ju gment 
of their Lordships of the Privy Counci] in 
the case of Ram Coomar Koondoo vl John 
and Maria Mequeen (1), in which theit Lord- 
ships said: ` 


appesl 
is the- 








(1). (1872) 11 Beng. L wW 
R 168; 3 Sar, 166 (P O): 


xe 


R 46; 1 A Sup. Vol. 40; 18 
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an inquiry which, if prosecuted, would hare led to the 
discovery of it.” 

The facts of this case are thei the ap- 
pellant and the lst respondent . vere origi- 
nally husband and wife, but he abandoned 
her inthe year 1907 and since that time he 
has not lived with her, excep possibly 
for two short periods. As regards this 
matter the evidence is somewhst conflict- 
ing. ‘I'he appellant was a much married (?) 
man, and Ist respondent herself aas stated 
in evidence that she would not live with 
him because of his other wife, end further 
went onto state that since 19C7 she had 
not seen him except one or two days ata 
time. The properties which were the sub- 
ject of the mortgage to the 4th respondent 
were all acquired after the year 1907. 
They were acquired in the names of the 
first three respondents. The appellant 
allegesthat he knew about the acquisition 
of these properties, although tnis seems 
extremely doubtful. He himself admits 
that he agreed to these properties being 
acquired .in the names of the respondents. 
He has never at any time exercised any 
of the rights or duties of ownership over 
these lands. He knows nothing whatever 
about the lst respondent's actairs. She 
has herself given evidence thas ishe was 
continuously buying lands, mortgaging 
them and selling them. The appellant 
knows nothing whatever abcut any of 
these transactions. She has also stated 
that she carried on a trade in paddy and 
timber for a period of 10 years. The 
appellant in his evidence was constrained 
-to say that he did not know whether 
the lst respondent had ever traded in 
timber or not. It is therefore. plain that 
the appellant knows nothing whatever 
about the lsb respoadent’s «affairs, and 
that throughout, from the time when they 
were first purchased, the Ist respondent 
has been managing these lands as if they 
were her own. ; 

The tax tickets have always appeared 
in her name or in her name -ointly with 
the names of her children. Shehas always 
paid the land revenue assessed thereon, 
and she has always let the lands to tenants 
and has collected. the rents. A document 
of mortgage has been produced, whereby 
certain other properties, acquired in an 
exactly similar manner, by tie Ist rese 
pondent, were mortgaged to che 4th res- 
pondent (Ex.16). In this document it is 
specifically alleged that the first three 
respondents are the sole owners of the pro- 
perties mortgaged. _ This document is sign- 
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ed by the appellant as a witness. There- 
fore,so far as these properties are con- 
cerned, on that occasion he acknowledged 
so the 4th respondent that he had no 
interest thercin and that they were the 
properties of the three respondents yet, if 
he has any interest inthe properties now 
In suit, he must have an equal interest in 
the properties which were mortgaged on 
that occasion. It is quite plain that from 
the very outset, even ifthe appellant has 
any interest in these properties, ,he has 
allowed the first three respondents to hold 
themselves out as the sole owners of these 
properties and to deal with them as if they 
were such owners. Consequently he cannot 
now impugn the mortgage to the 4th res- 
pondent, unless that mortgage was made 
in bad faith and with notice, either actual 
or constructive, of his title. No allegation 
of bad faith against the 4th respondent 
has been made, and in fact it is clear 
that he accepted this mortgage in good 
faith, 

As regards the matter of notice, it is 
not suggested that the 4th respondent had 
actual notice of the appellant's title, but 
it is alleged on behalf of the appellant 
that the 4th respondent did not take 
reasonable care io ascertain that the first 
three respondents had power to deal with 
these properties. He has given evidence 
that he actually asked the lst respondent 
whether she had a husband and asked the 
other two respondents whether their father 
was alive and that to these enquiries he 
received a negative answer. Furthermore, 
he had been having constant dealings 
with these three respondents; he knew 
that they were continually dealing in lands 
in their own names and alway acting as if 
these lands were their own property. We 
cannot see what further enquiry he could 
possibly have made, or what else he could 
have done in order to ascertain that these 
respondents had power to makethe mort- 
gage to him. Surely the document (Ex. 16) 
itself was sufficient authority to the 4th res- 
pondent to conclude that the appellant did 
not claim any interest in any ofthe lands 
standing in the names of the first three res- 
pondents. This appeal therefore fails and 
is dismissed with costs, Advocate’s fee five 
gold mohurs. 

Ba U, J.—I agree. 

A. Appeal dismissed, 


1933 . 
LAHORE HIGH COURT 
Second Civil Appeal No. 1623 of 1932 
June 2], 1933 
DALIP SINGH, J. 
MUSHTAQ HUSSA1N—DEFENDANT 
— APPELLANT 
versus 
Hakim MOHAMMAD HASSAN 
KHAN AND ANOTHER— PLAINTIFFS 
— RESPONDENTS 

Civil Procedure Code (Act V of 19081, ss, 2 (2), 92— 
Order dismissing cross-objections—Whether constirutes 
a decree—Private and public charitable trust—Distinc- 
tion between—‘Khairat’, significance of—Muham- 
madan Law. : 

An order dismissing the cross-objections to an 
appeal will amount to a decrees’ within the meaning 
of. s. 2 (2), Oivil Procedure Code, if it is embodied 
in the decree. 

Where an appeal was dismissed before the cross- 
objections were heard, by an oversight, and the 
dismissal of the cross-objections was not included 
in the decree, it will be mere waste of time to 
order the District Judge to incorporate the dis- 
missal of the cross-objections in the “decree and 
extend time for the appellants to goin appeal. 

Khairat under Muhammadan Jurisprudence might 
include all kindsof things which would bs covared 
by the word “charity” according to the English 
system of Jurisprudence. The very use of the 
words “public charitable trust” in s. $2 shows that 
the Legislature draws some distinction between 
“public charitable trust” and “private charitable 
trust.” 


S. CO. A. from the decree of the District 
Judge, Delhi, dated June 11, 1932. 

Mr. Kishan Dyal, for the Appellant. 

Mr. Mohammad Monier, for the Respond- 
ents. i 


Judgment.—One Roshanara Begam died 
about 1874 and it is alleged that she by 
an oral will dedicated all her propety as 
Ilallah. After her death there was a dispule 
as to the validity of this oral will between 
her sister Badshah Begam and her brother 
Badrud Din Khan. The parties referred 
the dispute to one Hakim Salimud Din 
who made an award dated October 12, 1874, 
registered on November 5, 1874. That 
award recited that Musammat Roshanara 
Begam had made a will in favour of her 
real sister Musammat Badshah Regam and 
had laid down that the income should be 
utilised for charitable purposes and that 
after the death of Musammat Badshah 
Begam her descendants would be bound 
to act as trustees of this will. The arbitrator 
gave two shares of the property to Musam- 
mat Badshah Begam—one share as an heir 
by inheritance and the other in terms of 
the will and one was given to Badrud 
Din Khan. The plaintiffs representing the 
Muhammadan Community of Delhi brought 
the present suit alleging that certain 
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property belonging, originally to Musemmat 
Roshanara. Begam was all wakf Ilallah and 
asking for a declaration to that effect. Thee 
defendants appeared and disputed the 
plaintiffs’ allegalims so far as certain 
property was concerned and admitted 
the plaintiffs’ allegations so far as the 
property called Mahal Sarai was concerned 
alleging that it was wakf but they con- 
tended that the wakf was a private wakf 
and the plaintiffs’ had, therefore, no locus 
standi. The Court then framed two issues 
of which only one need concern xs:—Is 
there a public trust in respect of the 
properties in suit? Qua two proper-ies it 
held that there was no trust and dismissed 
the plaintiffs’ suit; qua the property Mahal 
Sarai it held that shere was a publis trust 
for religious and charitable purposes and 
decreed ths plaintiffs’ suit. 

The plaintiffs appealed to the learned 
District Judge and the defendants cross- 
objected with reference to the property 
known as Mahal Sarai. The plaintiffs ap- 
peal was withdrawn and leave to institute 
a fresh appeal was refused. The learned 
District Judge dismissed the cross-objec- 
tions holding that there was a dedication 
to public .for religious and chantable 
purposes. He rejected the contention that 
the .wakf was void for uncertainty. 

- The defendants have now come in second 
appeal and a preliminary objection hag 
been raised by tae learned Counsel for 
the respondents that no second appeal lies, 
He contends that -he cross-objections were 
no doubt dismissed by an order but that 
order was not embcdied in the decree: and 
hence no appeal lies because the order dis- 
missing the cross-objections is not an ap- 
pealable order and is also nol a decree, 
I consider, however, that the order dis- 
missing the cross-objections would amount 
to a decree within the meaning of s. 2 (2), 
Civil Procedure Code, provided it had been 
embodied in the decre as it ordinarily is. 
It appears that as the appeal was dismis- 
sed before the .crcss-objections were heard 
by an oversight the dismissal of the crogs- 
objections has not been included in che de- 
cree but it would be mere waste of time 
to order the District Judge to incorporate 
the dismissal of ths cross-objections in the 
decree ard then extend time for the ap-* 
pellants to come -in appeal. I therefore 
repel the preliminazy objection. 

Passing to the merits, various points were 
urged by the learned counsel for the ap- 
pellants but it is munnetessary to go into 
all of them as I consider that the appeal 
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must succeed .on. the point raised by him 
that there is nothing on the record to 
show that the original bequest was a 
public; charitable and/or religious. trust. 
The plaintiffs only alleged that the property 


was wakf Ilallah and ask for. declaration. 


to that effect. The defendants had objected 
all along that the property might be wakf. 
but it was wakf khas as distinct from 
wakf-i-am. Accordingly an issue was 
fixed. So far as the oral evidence goes 
the trial Court did not accept it and it 
does not show that the trust was a 
public trust at all. The trial Court relied 
on a -recital in the award: but this ‘merely 
uses the word khairat. Now khairat, under 
Muhammadan Jurisprudence might include 
all kind of things which would -nā be 
covered by the word “charity” according 
to the English system of Jurisprudence. 
In any event the very use of the words 
“public -charitable trust’ in s. 92 shows 
that the Legislature draws some distinction 
between ‘‘public charitable trust and 
“private charitable trust and there is 
nothing here to show from the recital in 
the -award whether the purposes were 
public or private. Further I doubt whether 
the mere recital in the award could be 
used as evidence to prove the original 
nature of the oral will propounded as 
having been made by Musammat Roshe- 
nara Begam. The Jearned District Judge 
in dismissing the cross-objections stated 
that all.that was argued before him was 
that as the mutwalli was a member of the 
founder’s family the trust was a private 
trust. He rightly rejected this contention 
and merely proceeded to say that the 
dedication was for a public religious charit- 
able trust. I do not find anything on the 
record to support this finding und I ihere- 
fore accept the appeal and hold thas the 
plaintiffs have not proved that they have 
any locus standi to bring this suit. 

The result is that the plaintiffs’ suit is 
dismissed with costs throughout.: 

N. Appeal accented. 


——— 


SIND JUDICIAL COMMISSIONER’S 
COURT 


e. Criminal Reference No. 169 of 1933 
` August 50, 1933 : 
RUPOHAND,.J. O., AND MEHTA, A. J.C. 
EMPEROR -— PROSECUTOR . 
versus 
` NURO CHAPPAR—Accused 
Bombay ‘Borstal Schools Act (XVIII of 1929), 8. 6 
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—Offence not first offence -of accused—Accused, if 
zan be sentto Borstal School—Accused above 16 but 
Selow 21 years of age—Sentence for imprisonment in 
jail—Setting aside of sentence before passing order of 
Zetention in Borstal School—Necessity of. 

The mere fact thatthe offence committed by an 
adolescent is not his first offence is no ground for 
not sendiug him to a Borstal School. The very 
abject of the Bombay Borstal Schools Act is to detain 
adolescents in the School who have formed criminal 
aabits when the court considers that their detention 
in the School will be conducive to their reformation. 
Jnder the Ast the Magistrate should consider whe- 
sher an adolescent offender who is not below the 
age of 16 yearsand not above the aga of 2l years 
should not be sent to a Borstal School for the pur- 
pose of being reformed, andthe Magistrate should 
apply his mind to the provisions of the Act. [p. 
1077, col. 2) 

Where a person above 16 and below 21 is sentence- 
ed to undergo imprisonment in jail, it will not be 
compeient for the Magistrate to passan order of 
detention in Borstal School evenif he thinks fit to 
do so, unless the sentence passed against him is set 
aside Issa Angario v. Emperor (|), referred to. 


Ep. 1077, col. 1. 
Cr. R. from the order of the District 
the 


Magistrate, Nawabshah. 

Mr. Parmanand Kundanmal, for 
Orown. ; 

Mr.. Gobindram Jaichandrai, . for the 
Accused. 

Mehta, A. J. C.—This is a reference by 
zhe District Magistrate of Nawabshah. 

One Nuro Jamali whose age has been 
gertiñed by the District Medical Officer- of 
Hyderabad to be 20 was convicted under. 
5. 457 read with s. 380, Indian Penal Code, 
and sentenced by the Resident Magistrate, 
Nawabshah, to undergo rigorous imprison- 
ment for twelve months in-the juvenile 
section of the Hyderabad. Central Jail. This 
lad had been convicted once before also 
for housebreaking and theft and had been 
given the benefit of s. 563, Criminal Pro- 
zedure Code; but as he has soon after the 
2xpiration of the period fixed in that 
order committed this second cffence, the 
Superintendent of the Central Prison, 
Hyderabad, brought the case to the notice 
of the District Magistrate, pursuant to the 
instructions contained in the Government 
of Bombay, Home Department, Circular No. 
7311-IV (a) dated July 15, 1931. 

It appears that the learned Resident 
Magistrate never applied his mind to the 
advisability or. otherwise of passing an 
order for detention in a Borsta! School 
under e. 6, Bombay Borstal Schools Act 
(XVII of 1929). f 

To us it appears that this is prima 
facie a pre-eminently fit case for the 
offender's detention in a Borstal School 
instead of a sentence of imprisonment to 
be undergone in a jail, Had there not 


TEDE 
been certain difficulties in the way we 
should have ourselves proceeded to pass 
an order under s. 6 of the Act. Ac- 
cording to this section it is obligatory 
upon the court before passing an order 
under it, to satisfy itself, after giving an 
opportunity to the parents or guardians 
of ihe offender, that it is a suitable case 
for treatment in a Borstal School. It is 
not feasible for us to conduct such an 
inquiry as is contemplated under the 
proviso to s. 6 of the Act with as much 
expedition as the Magistrate can. The 
best order that we can pass then under 
the circumstances is that we uphold the 
conviction, but set aside the sentence 
of imprisonment and remit the case 
to the Resident Magistrate, -Nawab- 
shah, with a direction that he should con- 
sider the advisability of passing an order 
for the detention of the offender in the 
Borstal School in lieu of passing a sent- 
ence of imprisonment on him. We have 
had to set aside the sentence of imprison- 
ment, as otherwise it will not be competent 
to the Magistrate to pass am order of deten- 
tion in the Borstal School even if he thinks 
a)” do so: vide Issa Angariov. Emperor 
1). 
We would like to draw the attention of 
the Magistrate.to the Government of Bom- 
bay, Home Department Circular No. 7311- 
IV (a), dated July 15, 1931, and also to 
the Government of Bombay, Home Depart- 
ment Circular No. 
October 14, 1931. 

- The only other direction that is necessary 
to be added is'that the proceedings should, 


be taken up-as soon. as practicable and’ 


orders passed without avoidable delay. 
Should the learned Magistrate come to 
the conclusion that for any of the reasons 
given in s. 6, Borstal Schools Act, this is 
not a fit case for an order of detention of 
the offender, but that a sentencé of impri- 
sonment should be passed then thé sentence 
first imposed viz., of twelve months’ rigorous 
imprisonment in the juvenile section of 
the Hyderabad Central Jail should not be 
exceeded. 

Rupchand, J. C.—The learned Magis- 
trate has, after discussing the evidence, said: 

“Under the circumstances I convict the accused 
under s. 457-380, Indian Penal Code, and order him. 


to uadergo 12 months’ rigorous imprisonment in the 
juvenile section of Hyderabad Central Jail as he is 


certified to be 20 years of age by the District Medical | 


Officer.” 


(1) 140 Ind. Oas. 417; A IR 1932 Sind175; (1932), 
Or, Oas. 732;°34 Or, LJ 11; 26 SL R 295; Ind. Rul. 
(1932) Sind 188, ` o- -7 - 


507 V (b) 11, dated 
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- It has been contended by the learned 
Advocate for the accused that this cart of 
the judgment incicates that the learned, 
Magistrate had applied his mind to the 
provisions of the 3ombay Borstal Schools’ 
Act and had come to the conclusion that 
this was a fit case in which the azcused 
should undergo imprisonment instead of 
being sent to a Borstal School. I am afraid 
I cannot read into the above paragraph all 
that has been contended for. Iam rather 
inclined to the view that the Magistracy: 
in Sind often forget that there is en Act’ 
which enjoins them to consider whether’ 
an adolescent offender who is not below: 
the age of 16 years and not above the age 
of 2] years should not be sent to a Borstal 
School for the purpose of being reformed, 
and that in this case the Magistrate of the 
trial Court has not applied his mind to the 
provisions of the Act. Section 3, cl. (a) of 
the Act, defines a Borstal School to maan 

“a place in which young offedders, whilst detained, 
in pursuance of this Act, are given such irdustrial' 
training and other instruction and are subjected to’ 


such disciplinary and moral influences as will conduce- 
to their reformation and the prevention of crime.” 


Section 6 of the Act provides that where 
it appears tothe court that the offerder is 
of the age referred to above and that by 
reason of his criminal habits or tendancies,’ 
or association with persons of bad character: 
it is expedient that he should be subjected 
to detention for such term and under such: 
instruction and diszipline as appears most 
conducive to his reformation, it skall be 
lawful for the court, if empowered in this 
behalf, to pass, in lieu of: a sentence of 
transportation orimprisonment, or of an’ 
order of imprisonment under s. 123, Crim- 
inal Procedure Code, an order for the 
detention of the offender in a Borstal School 
for such term, not being less than two 
years nor more tian five years, ss the 
court, subject to tha rules made under this’ 
Act, thinks fit: A proviso has been added 
to this section wkich enjoins the ccurt to 
afford an opportunity to the parents or 
guardians of an adolescent offender to be‘ 
heard and to take into consideration any 
report or representation which may be 
made to it asto tke suitability of ths case’ 
for treatment in a Borstal School, and then 
to pass its order after taking into considera- 
tion thess representations and also after. 
taking into consideration the character, 
state of health -ard mental condition of 
the adolescent ofender and such other 
circumstances a8 may be brought to its no- 
tice which tend to show that-the adolascent. 
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offender is likely to profit by such instruc- 
tion and discipline. 

The enquiry made by the learned 
Magistrate as to the age of the accused 
seems to have been for the purpose of 
deciding whether the accused should be 
put in the juvenile section of the jail or 
not. There is nothing on the record to 
show that any other factors were taken 
into consideration or any opportunity 
was given to the parents of the boy to 
represent their side of the case. It is not 
unlikely that the learned Magisirate 
thought that as this was not the first ofence 
committed by the accused and as the 
accused has been previously let off under 
the provisions of s. 562, Criminal Procedure 
Code, he should now undergo imprison- 
ment. Butthemere fact that the offence 
committed by an adoiescent is not his first 
offence is no ground for-not sending him 
to a Borstal School. The very objæt of 
the Act is to detain adolescenis in the 
school who have formed criminal habits 
when the Court considers that their deteation 
in school will be conducive to their refor- 
mation. It has deen pointed out by my 
learned brother that we are not in a position 
to expeditiously comply with the provisions 
ofs.6 of the Act. Had we been able io do 
so we would ourse:ves have launched npon 
an enquiry as 10 the fitness of the accused 
being sent to a Borstal Schcol and would, 
as provided by s. 8, have passed the 
necessary orders for his detention. - 

The offenderhas already been in prison 
since July last. If we were now to issue nctices 
to the parents and to deal with the case 
ourselves it would mean a good deal of 
delay, and I am of opinion that this delay 
can be minimised by drawing the etten- 
tion of the Magistrate to.the provisions of 
the Act and leaving it tohim to pass such 
orders as are considered proper ir the 
circumstances of the case. If the offender 
is to be sent toa Borstal School, thea, as 
provided in the Act, he is not to receive a 
sentence of imprisonment. Therefore in 
order to enable the Magistrate to deal with 
the offender according to law it is necessary 
that we should set aside that part ot his 
judgment which inflicts a sentence ci 12 
months’ rigorous imprisonment upon the 
offender, and we order accordingly. The 
Magistrate will after holding an enquiry 
decide whether the offender should be sent 
to a Borstal School and, if so, for what 
period? That period should not be less 
than two nor move than fiveyears. He will 


po doubt take into consideration the Gir- 
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cular issued by Government in that behalf, 
end referred to by my learned brother. 
“he circular is in no way intended to 
trammel the exercise of the discretion ves- 
tedin the Magistrate by law: but it may 
no doubt be taken into consideration by 
Lim in arriving at his decision. If the 
lzarned Magistrate orders the offender to be 
s2nt to a Borstal School, then there will be 
ro occasion for him to inflict a sentence of 
imprisonment on the offender. That has 
to be avoided and all that is required to 
ke done in that case is to order the convicted 
person to be detained in a school for a 
certain period. But in the event of the 
learned Magistrate coming to the conclusion 
that the offender should not be sent to a 
Borstal School then it would be incumbent 
tpon the learned Magistrate to inflict a 
sentence of imprisonment. In doing so he 
would no doubt take care not to inflict a 
sentence which would keep the offender in 
jail for a period longer than that for which 
Le would have remained in jail if this 
ctder had not been passed. 

In theend I think it desirableto draw the 
special attention of the Magistracy in Sind 
to the provisions of the Bombay Borstal 
Schools Act which provides a machinery of 
reforming adolescent offenders who have 
not yet become incorrigible and to remind 
taem that these provisions are in no way 
limited to first offenders. An attempt 
should always be made to reform such 
offenders by sending them to a Borstal School 
instead of sending them to jail and running 
tae risk of turning them into hardened 
criminals. For these reasons I concur with 
tae order proposed by my learned brother. 

N. Order accordingly. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1589 of 1932 
April 26, 1933 
ADDISON, J. 

GIRDHARI LAL - DEFENDANT 
—APPELLANT 
VETSUS 


PANJAB SINGH—Puatrntirr— 


RESPONDENT 

Defamation—Abusive words—Actionabiliiy—Proof 
ož special damage, necessity of. 

Where a person called another an ‘outcaste’ 
but it appeared that the persons in whose pre- : 
sence the word was uttered knew well that he 
had nat been outcasted: 

Held, that the language used amounted to mere 
varbal abuse and was not actionable without 
poof of special damage. Girish Chunder Mitter v., 
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Jattadhari Sadu Khan (1) and Harak Chand v. 
Ganga Prasad Rai (2), referred to. - 

Actions for slander should not be encouraged. 

S.C. A, from the decree of the Addition- 
al District Judge, Ferozepore, dated 
August 4, 1932, affirming that of the 
Subordinate Judge, Third Class, Feroze- 
pore, dated October 26, 1931. 

Mr. Gurcharan Singh, for the Appellant. 

Mr. Maya Das, for the Respondent. 


Judgment.—There was a complaint 
against the Secretary of the Small Town 
Committee of Dharmkot, Ferozepore Dis- 
trict, and the Revenue Assistant had come 
to investigate the matter. The plaintiff 
and the defendant belonged to different 
parties, one supporting the Secretary, 
the other being against him. During the 
investigation the plaintiff called the defend- 
ant an outcaste. The plaintiff brought a 
criminal complaint against the defendant 
which was dismissed.” He then broughtthe 
present suit and on the above finding he 
has been awarded Rs. 100 damages. 
Against this decision ihe defendant has 
preferred this second appeal. 

In the English Law it is quite clear that 
such a statement as the above is not 
actionable without proof of special damages 
and there is no proofin the present case 
of such damage. Thatcertain words are 
not actionable in themselves but require 
proof of special damage would appear to 
be part ofthe law of this country also, for 
Art. 24 of the Limitation Act, provides one 
year's limitation for compensation for libel 
from the date the libel is published, while 
Art. 25 provides one year's limitation for 
compensation for slander from the date 
when the words are spoken or, if the words. 
are not actionable in themselves when 

_the special damage complained of results. 
In Underhill’s Law of Torts, elventh edi- 
tion, p. 107, the words, which are action- 
able in themselves according to English 
Law, are given. >` 

Apart from that it was held by four 
Judges of the Caleutta High Court in 
Girish Chunder Mitter v. Jattadhari Sadu 
Khan (1) that the mere use of abusive 
and insulting language, such as bastard, 
is not actionable irrespective of any special 
damage, there being no intention to defame 
but merely to use insulting language. In Ha- 
rakh Chand v. Ganga Prasad Rai (2) it was 
held that mere verbalabuse not tending to 
lower the man in the estimation of others may 


(1) 26 O 653: 8 OW N 551 
(2).86 Ind. Oas. 922; AIR 


451; 47 A 391 i995 All. 71:23 AL J 
ol; i f 
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not be actionable without special damage 
With this view of the law I am in agree- 
ment. It is obvious that zhe persons gathersd 
there were people belenging to the locality 
who knew that the plaintiff had not bean 
outeasted. The worda used, therefore, 
must beheld to be mere personal abuse or 
insult, Actions for slander, as was held Dy 
the majority of four Jadges in the authori- 
ty referred to above, ouzht not to be en- 
couraged. Otherwise there will be grave 
danger of anaction being lodged for wkat 
has been inadvertently said during an 
ordinary conversation. 

In the present case, therefore, I hold tkat 
the language used amounted to mere verbal 
abuse and was not actionable without 
proof of special damage. I accept the sp- 
peal and dismiss the suit, but leave the 
parties to bear their „own costs through- 
out. 

A. Appeal accepted. 


ee 


PESHAWAR JUDISIAL COMMIS- .. 
| “SIONER'S COURT $ 

First Civil Appeal Wo. 12-10 of 1933. 

May 12, 1933 
MiDDLETON, J, O. 
HAZARAT GHANI AND OTHERS 
—ÅPPELLANTS 

GHULAM MOHAMMAD—RESPONDENT. 

Civil Procedure Code (Ac: V of 1908), s. 144— Suit 
for declaration that O and notB had right to zer- 
tain Post Offive cash certificates—Temporary injenc- 
tion— Dismissal of suit—Appeal—Cashing of certi- 
ficates before service of netice of appeal— Succese of 
O in appeal — Restitution of money. 

A who was holder of certain Post office cash cer- 
tificates died and Band others obtained a sumes- 
sion certificate in respect cf her estate. C instituted 
a suit for declaration that he and not B aud otzers 
had a right tothe cash certificates, and he had 
the right to raalise the emount. A temporary in- 
junction was also issued preventing Band othera 
from cashing these certificates. The suit was dis- 
missed and C filed an appea.. But Band others cached 
the certificates beforethe notice of appeal was 
served on them. Cs appecl was allowed and he 
applied for restitution of money received by B 
ana others: 

Held, that although this was not a case of 
actual restitution, it was certainly a case coming 
under the terms of s. 144, Civil Procedure Code. 
Mrs. Burn Murdock v. Ma Saw Kyi (3) and Na-ain 
Singh v. Bachan Singh (4), applied. 

F.C. A. from an order of the Senior 
Sub-Judge, Peshawar, dated February 
3, 1933. 

Mr. P. C: Kapur, fcr the Appellants, 

Mr. S. Raja Singh, for the Respon- 
dents. 


Judgment.—Musammat Nanai, holder of 
certain Posi Office ,Oash Certificates cied 
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and upon March 11, 1932, Hazrat Ghani and 
others obtained a succession certificate 
in respectofher estate, but upon the 19:h 
of the same month Ghulam Mohammad in- 
stituted a regular suit for declaration that 
Hazrat Ghani etc., had no rigat to the 
Post Office Cash Certificates and that. 
the plaintiff had a right to reatize then. 
During the pendency of this suit a temp- 
orary injunction was issued preventing 
Hazrat Ghani ete., from cashing:thzee certifi- 
cates. The suit was dismissed or June 27,. 
1932 and on the same day a Euccession 
Certificate was granted to Hazrat Ghani ete., 
(for, the Succession Certificate proceedings 
had merely been kept pending till ths 
decision of the regular suit). Ghulam Mohan 
mad then appealed to this court and- 
also applied for an injunction t> 
restrain the respondents from cashing ths- 
certificates. Notice “was issued to the res- 
pondents but was not served until July 27. 
Méanwhile they had actually cashed tha 
certificates on July 28. The injunction 
petilion was dealt with by this eourt on 
. August 5, 1952, vhen an order wasissued lo 
the Post Office preventing it from cashing 
the certificates. On being discovered tha 
they had already. been cashed, this cours 
ordered that ihe money drawn by Hazrat 
Ghani ete. should be refunded into the 
court of the Senior Sub-Judge. The order 
was dated August 27. lt is sai imonotice was 
issued’ to the respondents from tais court 
but that in execution of the order the Senior. 
Sub-Judge issued warrants against respond- 
ents. Hazrat Ghani alone contested the 
warrant against him in revision, and it was 
set aside by this court on condition that he 
deposited his proportionate share of the 
money realized from the Past Office. 
Ultimately the appeal to this court was- 
successful and by order dated November 
29, 1932, Ghulam Mohammad, plaintiff, 
obtained the decree which he had prayed 

Ghulam Mohammad has now applied to- 
obtain the money fromthe respondents in| 
the previous appeal by restitution under 
s. 144, Civil Procedure Code, and the Senior 
Sub-Judge has granted his prayer, directing” 
payment of the money on deposit: to him 
and also directing him to put in his further 
prayer regarding the balance. Hazrat 
Ghani, and the other original def=ndants 
come up in appeal, urging that s. 144, Civil 
Procedure Code, does not apply. Oounsel 
for appellants has pointed out the following | 
facts: (1). The actual cash certificates were 
pover in possession: of Ghulam Mokammad, 
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2), The money was never in possession of - 
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Ghulam Mohammad bub in possession of 
the Post Office; (3). The money has not 
passed to the appellants by virtue of any 
execution of the decree which has been re- 


versed in appeal. He relies upon Bai Kuntha : 


Nath Chattarej v.Prosannamoyt Debi (1) and 
Niader Mal v. Rattan Lal (2), and urges 
that Gulam Mohammad cannot be entitled 
to restitution of money which was never in 


his possession and which: was not taken from . 
him and given to appellants in execution of - 


the decree, . 


The mere possession of the cash certificates , 
has got nothing to do with the matter. They . 


were valueless to any body except the original 


owner or any person declared to be entitled,- 


tothem by a court oflaw. Had Ghulam 
Mohammad been successful in the trial 


Court he could have ob'ained payment from . 


the Post Office even if he had been unable 


to obtain the original cash ceriificates - 
which were in the adverse possession of the » 
defendants. The succession certificate ad 


been withheld from issue pending the 
decision of thesuit, and had the suit been 
decreed, the succession certificates would 
never have issued and hence the appellants 
would never have been able to draw the 


money from the Post Office. It is clear. 
therefore that altho gh the appellants -did - 


not obtain the money in execution of a 


decree, they did obtain it under the colour’ 


ofthe decree and could not possibly have 
obtained it unless Ghulam Mohammad’s 


suit had been dismissed. Moreover though © 


neither the cash certificates nor the money 
which they represented were ever in posses- 
sion of Ghulam Mohammad, he could have 


obtained the money if he had been success- , 
ful in the first Court and could have done so - 


without execution.” Immediately his title 


had been declared; the Post Office would : 
have been bound to pay to him themoney . 


with them being merely in the nature of a 
deposit fo which the Post Office had no 
claim of its own. 


In these circumstances’ 


the rulings cited by Counsel for appellants . 


cannot.apply. On the other hand, the 


principlés mentioned in Mrs. Burn Mur- 
dock v. Ma Saw Kyi (3) and Narain Singh.: 
vy. Bachan Singh (4), do apply. Although.. 
“(1)8lInd Oas 571; A IR 1924 Oal 769; 51 0. 


4. ae A 
(2) 104 Ind Oss 817; AIR 1927 Lah. 625; 8 L 356; - 


9LLJ 359; AP LR 695 
(3) 130md. Cas. 353; A 
Rul. (1931) Rang. 97. |... BN i 
(4) 99 Ind. Cas. 952; A I R 1997 Lab. 37;8 L 
551; 28 PL R 62; 8h 4l,: 


I R 1931 Rang, 21; Ind, 
LJ 


+ 
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this is not acase of actual restitution, it 
is certainly a case coming within the terms 


of 8. 144, Civil.. Procedure Code, and 

the. appeal must fail Dismissed with- 

costs. . 3. hi 
N.. ; Appeal dismissed: 


. PATNA HIGH COURT. 
Appeal No..56 of 1933 
August 24, 1933 ` 
~ Wort AND KULWANT Sanar, JJ. 
ANAND DAS— APPELLANT- 
versus 
RAMBHUSHAN DAS— Reseonpiint 

Civil Procedure Code (Act V of 1908), s> _151, 
Sch. Il, Paras, 8, ô, 8, 13—Arbitration—Allegation oF 
“misconduct, whether can be dealt with’ before aware 
is made—A pplication for extension of- time -to make 
award—Power to supersede award. 

Paragraph 3 (2) of Sch. I] ofthe Civil Procedure Code: 
only means that the Code cannot deal with the sub- 
ject-matter- of the suit so long as the arbitration’ 
stands. It doesnot:prevent-the court from super- 
seding an arbitration on the ground of misconduct 
on the part of some of the arbitrators. ven apart 
from the Code, the court has. inherent jurisdiction- 
to deal with a matter of this kind. Lachman Machua 
v. Moghal Mian (1), referred to. 

In applying its mind to an application for exten- 
sion of time for the submission of an award the. 
court is entitled, and even bound, to take” a]l the 
circumstances: of the case into consideration and if 
the court comes to the conclusion that -no-good 
would be gainedby giving further time it may | 
supersede the arbitration. 

Appeal from original order of. the .-Sub+ 
Judge,’ Darbhanga, dated February 17, . 

19383. 

Messrs. P. B. Das, S.-M. Mullick, S. N., 
Roy, Ganesh Sharma .and P. Jha, "for the 
Appellant: 

Messrs. Sultan Ahmad, A. Barman and 
B. B. Mukharji, for the Réspondent. < 

Wort, J.—The appellant in. this case. 
was the defendant in an action brought by 
the plaintiff who claimed to be the chela, 
of the defendant. It is quite unnecessary 
to state the’ facts of the litigation except ‘ 
in so’ far as ‘they are relevant to this 
appeal’ which is an appeal .against the ` 
order by the ‘Subordinate Judge supersed- . 
ing an` arbitration in the action, The’ 
action was commenced in September, 1932,- 
and on January 6, 1933, on a petition filed by 
the parties to the suit, the matter was 
referred to arbitration by the Subordinate ` 
Judge. The learned Judge by his order, 
which is the subject-matter of the’ appeal . 
purports to have acted under para. 8, 


“Beh. II, Civil Procedure ‘Code, and it is ` 


contended by Mr. P. R. Das, who appears 
on behalf of the defendant-appellant, that" 
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the learned Judge hed no jurisdiction to 
make the order as it is.contended that he 
based his decision not on matters which 
properly arose under para. 8, Sch: 11, but 
on certain allegations made by the parties 
as to the alleged ‘misconduct .of some of 
the ‘arbitrators. It is argued that the only’ 
jurisdiction to supersede an award is 
under paras. 5, 8 and 15, Sch. II, and that 
the matter in question came under ‘neither 
one of those paragraphs. The only question 
for this court to deiermine is whether 
in the’ circumstances of the. case it could: 
be said that the l2zarned Subordinate 
Judge had exercised the discretion which 
is obviously given Aim under para. 8, 
Sch. II; in a manner which could be deserib- 
êd as ünjudicial. , 

It is necessary fò note one or two facts 
relating to.the.circimsiances of the arbitra- 
tion in order to determine that question,’ 
The order of reference,-asI have statad,’ 
was made on January 6, 1933, and this’ 
appears to have beer. received -by the five! 
Panches, who had been appointed on January 
13, 1933. Nothing. seems to have been’ 
done until January 17, when the order: 
sheet of the Panches discloses the fact that’ 
one of the arbitrators, Mahant Mahabir’ 
Das, had died, and as the terms of reference 
between the ‘parties: made provision ‘for’ 
an event of that kind, zn due course another 
arbitrator was appointed ` ‘and his appoint’ 
ment confirmed by tke court on February: 
2i- 1933. I should have stated that, in zhe- 
first instance according to ‘the order of -he 
Subordinate Judge; January 25, 1933, was’ 
fixed for.ihs submission of the award, to 
use the words of the learned Subordinate 
Judge, ‘ and on February 2, -1933,- 
a date to which I have just referred a3: 
being ‘connected with the confirmation of 
the appointment’ of the new arbitrator on: 
the death of one of the five, further time’ 
was given up to February 15’ of she' 
same year fœ the submission of the award. : 
Ultimately when that day was reached zhe 
arbitrators applied for further-time up ‘to 
April of the same year and the learred' 
Subordinate. Judge dealt with that ap-, 
plication on February 17, 1933, and: mede | 
the order which is complained of in this . 
case. Meantime certain'petitions had been 
filed, one by the -plaintiff and the other. by 
two of thé Panches. The one by the plaint-. 
iff alleged misconduct on the part of some. 
of the arbitrators. He was toa very large 
extent supported by ihe ‘petitions which 
were filed by twoofthe arbitrators and it is 
in this connection that the. argument of Mr, ` 
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P. R. Das ard Mr. Sushil Madhav Mullicz 
is advanced. 


“Jt is said ihat it is a sure indication thal 
the learned Subcrdinate Judge has nos 
acted judicielly in exercising. his discretion 
under para. 8, as it will be seen quite 
clearly from the order that he made tha: 
it was not a question of his coming toa 
conclusion that the arbitrators could no; 
make their award within a reasonable time, 
but that bis view of the matter was affected 
by these allegations of miscondact. Mr. 
Das argued at the commencemert of the 
case that, if that be so, the order of the 
Subordinate Judge could not stand unless 
the ‘allegations of misconduct ‘were inves- 
tigated. But the argument is pushec 
further that because it is stated that 
the only provision in Sch. II which allows 
‘ the court to deal with allegations of this 
character is para. 15, and without referring 
to details of paia. 15 it is said—and the 
statement is correct—that the jurisdiction 
given to the court under that paragraph 
relates’ to circumstances after tke award 
and not before. The argument results in 
this that the court had no jurisdiction 
whatever to consider these matters until 
the award is made and, it is seid, that 


until the award is made, to repea: myself, 


the court is helpless in dealing witk allega- 
tions of misconduct. The argument is 
developed in this way: it is argued that 
para. 3, Sch. II and cl. (2) of that paragraph 
prohibits the court 
the action or taking cognizance ‘ar ‘seisin 
of it, other than in the manner and to 
the extent provided, to use the words of 
the paragraph itself, “im this schedule.” 
Reference is then made to tks para- 
graphs to which I have already referred, 
namely, paras. 5, 8 and 15, and. it is 
argued, therefore, that by superseding the 
award as the learned Judge has Durport- 
ed to do he has taken seisin of the mat- 
ters in the action he had no, jurisdiction 
under the Code to do. But that argument, 


in my judgment, is based on a misconcep- © 


tion of the meaning of sub-parta. (2), 
pare. 3, which provides that: 

“Where a matter is referred to arbitration, the 
court shall not, save in the manner and to the 
extent provided in this schedule, deal with auch 
matter inthe same suit.” | -; 


lt'is merely, in my-judgment, on a 
proper construction of that sub-clause, a 
prohibition against the dealing with the 
pubject-matier of the suit: so long as the 


atbitration stands. It was contended, as ` 


I have already stated, that even though 
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a clear case was made ‘out of misconduct 
on the part of-some of the arbitrators, 
the court would be helptess to deal with 
the matter. There is a decision of ‘this 
court by my learned brother Kulwant 
Sahay in the case of Lachman Machua v.' 
Moghal Mian (1), the substance of which 
shows that the court, apart from the 
Code, bas inherent: jurisdiction to deal with 
a matter of this kind. If I may say so 
with respect that decision seems to be 
obviously sound: But it is unnecessary 
to come to a definite conclusion in this 
matter, because, in my opinion, the argu- 
ment which wab first advanced by Mr. 
Das, namely, that although the Judge pur- 
ported tu supersede the arbitration he was 
in fact doing something for which he had 
no jurisdiction, cannot stand. It must be 
held that assuming an arbitration is pros 
ceeding in ducccourse and an application 
is made for the.cxtension of time to the 
Judge who directed the arbitration, unless 
something in the nature of an unreason-. 
able delay as Mr. Sushil Madhav Mullick’ 
has contended -has taken place it would 
be difficult to sèy that the learned Sub-. 
ordinate Judge-could out of hand refuse 
an application -for the extension of time. 
and supersede the arbitration. I do mot 
concede the argument that the learned 
Judge here has; dealt with the maltér on 
the basis of the allegations of misconduct; ` 
but I have no difficulty in holding that ` 
in applying his mind to the appheation 
for extension of time for the submissjon 
of the award, the learned Subordinate Judge 
wes entitled, and indeed wes bound, to 
take all ihe circumstances of the case 
into consideration, and the outstanding 
facts relating te those matters were these: 
thal as this: was a suit fairly of consider-~ 
able ‘proportions it was likely to last a 
very long time and it must be held ‘that, 
it was within the contemplation of the, 
parties that by submitting their case to 
arbitration much time and money would, 
be saved. a a9 
The next fact is that (he arbitrators in 


- this case proceeded as if they were trying 


an action in a-court of law. They made,” 
little or no pregress as will be seen from. . 
the order sheet to which I have referred. 
for a fairly considerable time. In addi- . 
lion to that there, was an allegaticn by 
two of the arbitrators themselves in sup- 
port of ihe plSintiff that justice could not 
be done by that Board of Arbitrators, and 
gli) 86 Ind, Cas:G40° AIR 1925 Pat, 720; GPL T- 
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withdut deciding the question of whether 
»theablegations of this misconduct were 
,. truetgrgnot, the learned Judge was bound to 
. take-those allegations into his considera- 
tion. in coming to the conclusion whether 
:any:good would be gained by giving the 
sefurther time which was asked for. The 
x learned Subordinate Judge, as we see, 
~ Said that no advantage, would be gained, 
- and if I may say so it would appear 
from the record in the case that the time 


the arbitrators asked for would be quite 


inadequate for the disposal of the arbitra- 
tion having regard to the manner in 
. which they were proceeding. In my judg- 
ment it is Impossible in this case to say 
that the Jearned Judge did not exercise 
his” discretion judicially. That being so, 
it seems to me that his order must be 
. affirmed and this appeal dismissed with 
costs. : - 
“Kulwant Sahay, J.—I agree. . 
A. > “Appeal dismissed. _ 


A - 


_ ” LAHORE HIGH COURT 

Criminal Revision Perrrion No. 459 of 1933 

June 29, 1933 
7o  BAIDE, J. ` : 
EMPEROR -PETITIONER 
“versus - 
K ISHAN GOPAL—Acou > 
: — OPPOSITE PARTY. 

Criminal Procedure Code- (Act V of 1898), ss. 497, 
498—Bail—Powers of granting bail of High Court 
and Sessions Court—Duseretion. ` 

Under s. 498, Criminal Procedure Code, a wider 
discretion: to grant bail is given to the Court of 
Session and the High Court than that given to Sub- 

“ Ordinate Courts by s..497. That discretion is un- 
-fettered though it cannot be exercised , arbitrarily 

++ But must be exercised judicially., There is no hard 

-and-fast rule and no infléxible principle governing such 

: discretion. -Joglekar v. Emperor (2), followed. [p: 


- Where.the Commissioners appointed to try the 


Punjab ‘Conspiracy Case grantea bail tothe accused 


: “ ‘againat-whom charges under s. 3uz-109 and 8.. 3J7- 


109; Penal Code, were framed, giving 
granting; bail and fixedthe amount 


reasons for 
1 of security at 
a high figure and considered, the case of.the accused 


E “to be on the border line : 


. Held» that the. Commissioners had ‘jurisdiction: to 
grant*bail and there was no- adequate ground for 
- interference in revision with the discretion exer- 
&ised' by -them in the mutter. San EN 
-~ Messrs. Carden Noad, G. A. Jowala Par- 
shad and Gopal Lal, for the Crown. 
Messrs. A. R. Kapur and Pran Nath 
Mehta, forthe Opposite Party. `- | 
-Judgmènt.—The Commissioners appoint- 
6d under Punjab Act IV of 1930, who are 
trying. what is -known as the Punjab Con- 
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the respondent, Kishaa-Gopal under s. 02- 
109, Indian Penal. Gode and s.. 307-109, 
Penal Code, ete., ordered his release on bail 
for Rs. 10,090 for reasons set forth in their 
order dated March 6,11933. A petition: for 
revision has been‘filed on*behalf of the 
Crown and it has: been urgéd by the learn- 
ed Government Advocate that the order 
passed by the learned Commissioners was 
illegal and without jurisdiction, In sup- 
port of this contention the learned Govern- 
ment Advarate reliec on the provisions of 
5. 497, Criminal Procedure Code, according 
to which an accused person shall not be 
released on bail if there appear to be 
reasonable grounds “or believing that. he 
has been guilty of an offence punishable 
with death or transportation for life. It 
was urged that as the learned Commis- 


‘sioners framed charges.against the: Tes 


pondent, they evidently, considered that 
there was “ground for presuming” that hé 
had committed- the >ffences.with whick he 
was charged (vide .s.'254, Criminal Proce- 
dure Code) and henes-the.order granting 
bail was without jurisdiction ant illegal. 
Attention having ‘bean drawn to the prc- 
visions of s. 498, Criminal Procedure Code, 
the learned Govérnm2nt Advocate contend- 
ded that although the restrictions set forth 
in s. 497, donot appear’ in s. 493, it had 
been: held: that. the..grant of bail‘ander 
the latter section ‘also is governed by the 
restrictions in the preceding. section.’ .* 

“Tt may be concedeé, ab once that in view 
of the fact that the learnéd Commissioners 
hed framed charges against:.the: respcnd- 
ent under s. 302-109 Penal Code, etc, the 
order granting , bail’ does“ not “appear 
to be justifiable under s. 497, Criminal Pro- 
cedure Code, but the order does - not pur- 
port to be passed under that section but 
was passed an an application under s. 498; 


Criminal Procedure :Code. The learned 


Commissioners have admittedly powers of 
a Court of Session and the sole point which 
needs consideration-is whether. the order 
passed by, them under : s. 498 i8 or is not 
legally justifiable. Most of the authorities 
cited by the learned Sovernment Advocate 
relate to s. 497, Ctiminal Procedure Code 
and are of no. assistanze so far as this point 
is concerned. ‘I'he only authority referred 
to by him which is reievant: 60 fay ass. 498, 
Criminal Procedure Code, 1s. concerned is 
Sourendra Nath v. Emperor (1) in which 
the learned Judges >bserved that thoagh 

(1) 6-Ind, Cas, 8; 37 O 412; 11 Or, LJ 217; 140 
W N5312, : ere à 
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the powers of ihe High Court under s. 498, 
‘Criminal Procedure Code, as regarde grent- 
ing bail were unfettered they ought to: 
“take into ccnsidcration” the lim_taticns 
on the power of other authorities (D grant 
bail imposed Ly s. 497, Criminal Froce- 
dure Code. Butthis observation cannot ke 
taken to mean ihat the powers of trs Court 
of Session and the High Court unde= £. 498, 
Criminal Procedure Code, are not wider or 
that they cannot grant bail on grounds 
other than those falling within tne pur- 
view of s. 287, Criminal Procedur Code. 
Any such interpretation would be, I think, 
clearly opposed to the plain langage of 
the section itself. The contention of the 
learned Counsel.for the respondeat that 
f: 498, Criminal Procedure Code, zives a 
much wider discretion to the Court of 
Session and the High Court than’ that 
given .to Subordinate Courts by s. <97, Cri- 
minal Procedure Code; is, on the other hand, 
supported by ample authority. Tre ques- 
tion. was recently. considered at length by. 
‘a,Special Bench of three “Judges of ihe- 
Allahabad High Court io : Jogle Kar v., 
Emperor (2), and ıt will be sufficient to 
quote the following observations ef their 
Lordships on the point : 

“Section 498, Criminal Procedure Code, gives an 
unfettered discretion to the High Court or the’ 
Court of Session to gdmit an accused person to 
bail. Jt isa mistake to- imagine that. =. 498, is 
controlled by the limitations of e, 497, except when 
there are not reasonable grounds for believinz that the 
accused committed the offence or there are reason- 
uble grounds for believing that he is rot guilty, 
in which case it becdmes-a duty to-release him, 
Magistrates can prcceed under s.497 onlyand their 
discretion is regulated by the provisions , of that 
section, but 8 498 ccrifers upon a Sessicis Judge 
or the High Ocurt'wide‘powers to’ grant Tail which 
are not handicapped: by the restriction it the-pre- 
ceding eecticn. That discretion is sunfet-ered, but 
of course it cannot be exercised arbitrarily but must 
be exercised judicially. There is no hart and fast’ 
rule ard no inflexible principle governing such 
discretion. The -cnly-principle that is established- 
is that there.should be a judicial exercize of ibat 
discret‘on. Jt is not any cre single cirzumstance 
which recessarily corcludes the decisicn: Lut itis 
the cumulative effect of all the ccmbinec circums- 
tances that must weigh with the court. The con- 
sideraticns aie too numerous to ke classified or 
catalogued exhaustirely." 

The learned Judges then procreded 10 
mention various matters which may bé 
properly taken into consideration :n decic- 
ing. the question of bail. The learned 
Ccmmiesioners have given their reason for 
allowing -bail -although serious charges had 
been framed against the réspond=nt, The 


(°) 135 Ind Cos, 1138; A I R 131 All FOL (1921) 
AL o 178: 33 Cr LA 91: Jod. Rul (1832) All 1; 
(1931) Or. Cas 892; SHA 15 (F B). - 
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‘there isan-attempt to pass eff goods as D 
another dealer or manufacturer either by using a . 


uto 


case ofthe respondent was apparently con- 
sidered to be on the border line and hence’ 
in the excepticnal circumstances bail was. 
granted but atthe same time the amount’ 
c£ ihe security wes fixed at a’ very bigh: 
figure. l feel no dcubt that the learned’ 
Commissioner had jurisdiction to grant’ 
bail under s. 498 and in view of the réa- 
sons given by them in their order, I ‘see. 
no adequate ground for interference in- 
revision wilh the discretion exercised by 
them in the matter. D 

The learned Government Advocate men- , 
tioned in the course ofhis arguments that ` 
the responcent was attempting to tamper) 
wilh the prosecuticn witnesses. There is 
no affidavit before me in this connection, 
and the matter would :equie enquiry. 
If there is any relialle evidénce to show” 
that the respondent is abusing his liberty 
it will be, of course, open to: the learned | 
Goverrment Advocate to approach’ the 


learned Commissionérs' with an applica- . 


tion for cancellation of the bail. 
these remarks I dismiss the petition. 
N. < letition dismissed. 


With - 


—-— 


NAGPUR JUDICIAL COMMISSIONER'S. 
‘COURT: - 


Criminel Revision’ Application No.-64-B ofi- 


1933 : 
August 30, 1933 E 
STAPLES, A. J.C, oa 

HAFIZULLAH HAMIDULLA—= 
CouPLaINANTS—APPLICA\TS’ ` 
versus 
Sr. PAPA. anp ANOTAER— AGUUSED - Nose, 
APPLICANT 4 
XLY-of 1660). s 
under— Mere imitation, 


=> 


when offence—Trade%naik— 


189— Offence: | 


Registrable trade mark— Essentials of— Merchandise. s- 


Barks'Act (IV of 1888), s. 2 2) (e,— Conditions of ap- - 


In -order-to constitute an cfience. unders. 48°, 
Penal Ccde, mereimitation is not svfficient unless 
there is ah infringement of a patent or copyright or 
goods of 


false trade mark or false deeciiption of a trade maik or 
description: likely to deceive pu: chagers by a deliberate , 
imitation-of a-genuine mark or description or by faleely 
giving out goodsasthe gcods of some other dealer 
or manufacturer. 


A registrable trade mark must cortain ‘or consist 
cf at least ope of the following essential particulars: 
(1) The name of acompany, individual or firm re- 
presented in a special or particular manner ; (2) 
the signature of the applicant for ` registration or 
some predecessors in his busizess;: (3) an invented 
averd or invented words ; (4) a word,or words having 


po direct refercnce to `ihe character cr quality of the . 


go: da, and'not being, according to its  ordirary 


Nilmoney v. Durga Pada Bancrji =. 
- (l and Emperor v ` -Ganpat Sitaram (25, referred 
to. 


~ 


X 


1934: 
e . 

- signification, a-geographical name or a surname ; (3) 
.-any other distinctive muk, but a name, signatureur 
word or words, other tha such as fall within the 
description iu the above paras. (0), (2),-(3) and ( ) 
- shall not, excapt by order ofthe Board of Iradə or 
: the court be deemed a---distinctive mark. Where 
~none. of the particu'ara appears, no trade mark can 

be said to have baenadopted. i 
Clauses (a), (b), (e) and (d) in s. 2 (2), Merchan- 
dise- Marks Act, cannot apply where no existing 
piben, privilege or 
Anath Nath Dev v. Buperor (5), referred .to. 


-- Or. R. Ai from an order ofthe District 
- i Magistrate Amrasti dated March 18, 1933. 
- Mr.J. R. Mudholkar, for the Applicant. 
Mr. T. L. Sheode, for the Non-appli- 
` cents. ; : 


Order.—Ths epplicant made a com- 
-plaint inthe court of the Bench Magistrates, 
Amrao‘i, under s. 482, Indien Penal Oode, 
talleging hat the noa-applicants had made 
railings of the same kind as those which 


-he made and was selling them, and thet, | 


nthere- being no difference betweeri the 
:railmgs sold by the non-applicants and 
. his railings, the public could not recognize 
- the diffsrenca and that he weas.thereby pte- 
.judiced and ‘suffered damage. The non- 
-applicents were discharged by the Honorary 
“Magistrates, who held that here was a bona 
. fide dispute as to whether* the applicant 
-had‘eny particular trade mark at all.or 
- whether the non-2pplicants were entitled io 
use the gcods which they. were- using: and 
-that-the matter should go to ‘aCivil Court. 


“The applicant’ then applied for revision to . 


the District Magistrate. who held that the 
‘patterns which had been registered by the 
“applicant were not themselves a trade 
smarkend. that the. manufacture of such 
‘railings or similars railings would not be an 
offence. under s. 482, Indien Penal Code. 
The applicant: has now epplied for revision 
to this court. ; K - i 
Jt seems to meclear that the view of the 
District Magistrate’ 1s correct and that the 
“applicant has not esteblished his exclusive 
.right.to a trade mark within the definition 
- ofs. 478,Indian Penal Gode nor hes he 
registered. any design under 3. 43, Patents 
and Designs Act..:1f therefore; the non- 
applicants made railings; of a: similar 
pattern to those manufactured by the 
applicant, they have neither - been guilty 
of using a false trade mark withia the 
meaning of s. 482, Indian Penal Code 
nor have they: rendered themselves liable 


unders. 53, Patent and Designs Act. The | 


applicant has endeavoured to bring the 
offence within the definition of s. 6, 
Merchandise Marks Act, but that depends 


' | 
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on whether any felse description hss been 
given tothe goods sold by the non-applicants, 
1 cannst;-however,.find that any such false 
‘trade description has, been givan-or even ° 
elleged by the epplicant. Mere imitation 
-isno offenee unless there is an Améringe- 
‘meat, ofa patent or copyright or ‘there is 


-an attempt -to pass off goods‘a3 :gcods of ` 


another dealer or manufacturer: either by 
using a fae. trade-mark or false descrip- 
sionor a trade-mark or description likely to 
deceive purchasers by a deliberate imitation 
-cofa genuine mark or by desecriptionorfalsely ` 
‘giving out. goods as ‘the goods ‘of some 
other-deeler or manufacturer. As-an- exemple 
‘ofthe use of a ‘trade-mark or description 
calculated to deceive -purchasers, which wa3 


. found to be an offence, I would -cite ‘the 


cases in Nilmony.v. Durga Pada Banerji 
(1)and Emperor v. Ganpat- Sitaram (2). 
: Inthe present case, -however,--it -is not 
alleged thet the nor-applicants ave ever 
_ given out that the railings made.and sold 
by them were 1eilings menufectured by - 


>the -epplicent orrailingsof that particular 


- class or-menufacture. Further, it-h35 mot 
been:blleged' that they attached any*dis- 
tinguishing mark..of any kind -to~ the 
railings, which’ would deceive purchesers 
or make ;them believe that the railings were 
reilings manufactured by the applicant.. 
The declaration, which be filed . as Ex: P-1 
in the case is 2 declaration. .made ‘by-a 


- Fleader ‘of the Small Cause Court, Celcutta, 


aslegal! representative of the Globe Adver- 
tising Patent and. Trede Mark Corporation, 
- Patent and Trade Mek, Agents `of Delhi, 


on behalf of Messrs. . Hafizulleh and Hamı- 


dulleh, Merchants and Manufuctmers of 


_-‘Kuche. Pandit, Delhi. It states that -Messrs. 


Hefizullah end Hamidylleh, who are cerry- 
ing on busiuess as merchants and menuf- 
wacturers in-India in the town of Dehi, are tke 
sole end exclusive owners,.inven: ors and adop- 
_ ters of ‘the fallowing trade number end des- 
_ignsas described thereunder, It-then goes on 

to state that No. 555 is used in respec: -of 

railings, girders, iron, nails, pumps, etc, 
and gives three designs of reilings numbei- 

‘ed (2), (4) end (4) which ere marked Exs. A 

B ənd C respectively. It then states that 
attached to the ste‘ement 
‘and mirked A, Band C .and the statement 
_concludas by affirming that the said trade 
“number (presumably 553) ês. well as the 

s il desizas are the p-oper trade marks 


(1) 30 Ind. Cas 1907; 16 Cr. LATA 1) OW N 
957 
_ (2). 24 Ind, Cas. 834; AT R 1914 Bom. 128, 15 Cr. L 


522 


oc“ ` 
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as defined-in ss. 478 and 479, Indisn Penal 
Code -and are the soleand exclusive property 
of the said proprietors by right of invention 
anduser and are therefore, protested for 
them under the provisions of the Indian 


Merchandise Marks Act as well =s under: 
ss: 478 and 479, Indian.Penal Coc. This. 


deeldration has been made before ihe Sub- 
Registrar of -Assurance, Calcutta. In ad- 
“ dition to this there is a printed Baflet in 
Urdu of designs filed as Ex. >-2, on 
‘which three designs are shown. wkich are 
marked asnumbers .555, 111 and 939. Pre- 
sumably this leaflet’ (Kx. P.2) is meant 
to form part of the declaration (x. P-1) 
though that has not been satisfactorLy shown. 

In any case,- however, I do not ucderstanc 
what the declaration (Ex. P-1) really is. 

There-is nosystem of registration of trade 
- marks in India; and when such user has 
been proved the property of tlh person 
using the mark willbe protected. I would 
refer: to British American Tobacco Co. Lid. 
v: Mahboob Buksh (3) and to Banarsi Das 
v: Emperor (4). Further, - trads marks 
fevistered, in England will also be prc- 
tected. Now, the declaration ‘Ex. .P-1) 
cannot be a declaration of regis-ration cf 
a trade mark; nor does it-.purpert to -bə 
a declaration under s. 3 (1), Paents ani 
Designs Actor under ` s. 43 (1) ofthat Act 
either ‘for registration’ -of patent or for 
registration ofa design, and ‘cerminly :.no 
registration of any design has been pro- 

ved under: the Patents and De€gns Act. 

‘Ths declaration (Ex. P-]) therefor, appears 
to me to have no value and doesnot show 

either that - Messrs. Hafizullah Eamidulleh 

have any property -in a registered design 
-orthat they hsve acquired any trade mark 

by “user. Further-P-am of. opmion that 

neither the designs northe numbers given 

in’ Exs. F-1 or P-2 could constituse a trade 
‘mark. According to-English Common Law, 
which, es held in British American 
Tobacco: Co. Lid. v. Mahboob Buksh (5), 
determines the law ofIndia in this matter 
.a registrable trade mark must contain 
or consist of at least one of the following 
essential particulars: 

-(1) The name of a company, individvel 
or firm represented ina specia or parti- 
cular manner; (2) the srgnatare of the 
applicant for registration or som predecss- 
sors 1n his business; (3) an inven‘ed word or 
invented words; (!) a word or words having 
no direct,” referrence. to the caracter or 

(°) 7 Ind. Oas. 279; 38 C 210; 150 WN 28), 

(4) 108 Ind. Cas. 107; A le 1928 Lal 186; 29 Or, 
LJ 420;9A I Or, R406; 9 Lah, 491, 
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..toshow that an offence had been, commit- 
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qüəlity' of the goods, and` not being, acc- 
ording toits ordinary signification, 8, geo--: 
graphical name or a surname; (5): any” 
other distinctive mark, but a name,- sig- ` 
nature or word or words, other than.. such - 
as fall within the description in the above 
paras, (1), (°), (3) and, (1) shall not; except: 
by order ofthe Board of Trade or.the-court., ° 
be deemed ə distinctive mark. 

None however, of these particulars appear, 
as far as Deen see in either the declaration- 
(Ex. P-1) or the -leaflet (Ex. P-2),. and“ 
would ho!d that there is no trade mark 


. adopted or used by the applicant with*. 


regard to the railings manufactured and 
sold by him. An attempt was made by, | 
the learned Counsel for the. applicant’ 


4 


ka 


ted by the non-applicants, if not under * 
s. 482, Indian Penal Code, at any rate”: 
under s. 6, Merchandise Marks Act. He 
contended thatthe numbers and. desigtis ~ 
of the railings shown in Exs. P-1 and”: 
P-2 were a trade description within. the = 
meaning of s. 2 (2) of that Act ‘and that- 


-the non-applicants had been guilty of 
-using a false 


trade description under s. 
6 of the Act. Possibly the designs and | 
numerals in Exs. P-L and P-2 may be a 
trade description within the meaning of 
s. (2) (e) of the Act, though I think this, 
is-doubtful butin any case there is noth- ‘ 
ing on the record to show that the non-- 
epplicants have been guilty of applying. 
any false trade description such as is defined 
in s. 2 (3) of the Act, and their action. 
cannot amount to an offence under s. G` 
of the Act. It is clear that cls. (a), (b), 
(c) and (d), s. 2 (2) of.the Act, will. not’ 
apply in this case, and, as already pointed 
out, cl. (e), s. 2 (2) cannot apply because, 
no existing patent, privilege or copyright 
has been proved. < V 

The learned Counsel for the applicant 
has relied on the decision in Anath Nath 
Dev v. Emperor (5), but Iam of opinion’. 
that that case 1s really against him. The 
case ıs on all fours with the present case, 
and I would only refer topp. 286* and. 
287 of the judgment. It is not alleged’ 
nor could it be seriously alleged, that the 
applicant has any exclusive right either 
to make railings or to. make railings of 
any particular pattern, and as laid down. 
in the Caleutta case all that he could 
claim is that no other manufacturer shall.’ 
make railings so as to pass them off as. 

(5) 1 Tng: Oas, 404; 40 O 281; 1t' Or, L J 68; 170, 
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railings made by him. Iam of opinion 
that the view taken by -the District Magis- 
trate is correct and that there is no ground 
for intefference in revision. I, therefore, 
dismiss the application. 

N, Application dismissed. 





PATNA HIGH COURT 
M. J, C, No. 59 of 1933 
September 4, 1933 
Kuxwant Sanay, J. 
JOGENDRA NARAIN SINGH AND ANOTHER 
— PETITIONERS 

Z . ~ versus — y 

RADHA PRASAD SINGH AND ANOTHER — 
o a Opposite PARTIES. 

Civil Procedure Code (Act V of 1905), s. 24 - 
Transfer of case —Suit before ‘Subordinute Judge 
with respect t? dismissil of ghatwal—Subordinate 
Judge subordinate to Commissioner in his executive 
capacity—Whether a ground for transfer. 

. Where an order of dismissai of a ghatwal wae 


passed by the Commissioner and a declaratory suir - 


wag filed befora the Subordinate Judge who was 
also}the Deputy Oollector and who in his executive 
capacity acted in the matter of the dismissal, the mere 
fact that- he was subordinate to the Commissioner 
in his executive capacity would be no ground for 
transfer of the case from his file ‘ 

M, J. O. from the decision of Sub-Judge, 
Deoghur. E 
. Messrs. S. N. Sahay and D. L Nandkeol- 
yar, for Petitioners. ` l i 

The Government. Pleader and Messrs. 
S.. M. Mullick and S S. Bose, for the Opposite 
Parties. > 


Judgment.—This isan application on 
behalf oť the plaintiffs in asuit pending in 
the Court of the Subordinate Judge at 
Deoghur for the transfer of that suit to the 
Court of the District Judge at Bhagalpur. 
The grounds for transfer are contained in 
paras. 11 and 12 of the application filed 
inthis court. In para. ll it is stated that 
in the Santal Parganas under the Santal 
Regulations the executive and the judicial 
functions are carried on by the same officers 
and the petitioners apprehend that if the 
suit is tried by the same officers in their 
judicial capacity they will not have a fair 
and. impartial trial at their hands as these 
officers have already expressed their opinion 
inthe matter in their executive capacity 
at thetime when they dismissed petitioner 
No. 1 from the offica of ghatwal. The second 
ground set out in para. 12 of the appli- 
cation is a ground of convenience. Thesuit 
brought by the petitioners is fur adeclaration 
that the dismissalof petitioner No. 1 from 
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his office of ghatwal o: the. Kunjora gratwali 
was unlawful and forthe removal of de- 


fendant Na 1 who was:appointed ghatwal in- . 


his place aad for recovery of possession of 
the .ghamvali properties. There is an 


alternative prayer that petitioner No. 2 who - 


is the son o: petitioner No, 1 may be appoint- 
ed ghatwal ithe dismissal of petitioner ND, 1 
be held to be lawful. .It is allegéd that the 


order relatig to the dismissal of plaintiff - 
No.1 was pressed bythe Commissioner and . 


thatthe Sut-divisional Oficer.and theDeruty 
Commissiorer acted in their executive capa- 
cities in the matter of àis dismissal; and the 
Subordinats Judge before whom the present 


suit is pendmng who is alsothe Sub-Divisional - 


officer will have to decide the: ques:ion 


now in hie judicial capacity whether ths 
action taken by the Revenue Authorities . 


was lawful or otherwise and therefore the 
petitioners zllege that they apprehend that 
they will not have a-fair and imparsial 


trial atthe hands of the present Subor- ` 


dinate Judge. 


Now it i to be xoticed that the “pres. 


sent officer before wkom the suit is pend- 
ing had nething todo with the proceed- 
ing relating to the dismissal of plaixtiff 
No. 1. These proceedings, were held by 
different off@cers whc have all’ been trans- 
ferred from the. place. Moreover the 3u- 
bordinate Judge in hsaaring the suit pead- 
ing before kim will 
under the Zivil Court Act and he will 
in no way be a subordinate to the Oom- 


. missioner izasmuch. as appeal against nis - 
decision in shis suit will lie direst to sne . 
High Cour. Itis suggested by the learn- . 


ed ‘Advocare for the patitioners that hav:ng 
regard to tas fact. that the Subordinate 
Judge is subordinate in his executive 
capacity to the Commissioner and as the 


previous ordsr of dismissal was passed’ 
by the Commissioner he will not have zhe 


independence to decide this case against 
the order pessed by tha Commissioner. The 
mere statement of this suggestion is suffi- 
cient to show that thare is absolutely mo 
foundation for it. It can hardly be sug- 
gested that because the CUommissiorer 
passed a certain order therefore the Deputy 
Collector Sukordinate Judge willnot have the 
independence to decide the case accordiag 
to his own independent judgment sitting 
as a judicial officer. There is absolutely 
no substan= in the ground set out in 
para. 11 for apprehension of the petitioners 


not getting a fair and impartial trial at 


the hands o ths Subordinaté Judge. - 
The grourd set oui in para, 12 is a 


be acting as such- 


~~ 
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oute On the* other” hand, 
. behalf of- ‘defendant No. 1 that Ga no pre- 


i earliest opportunity: 


ground of convenience. The only allega- 
tion contained in this paragraph is that 
as „the suit will be a highly contentious 
one involving ‘succession | 10` p> operties 


‘worth. Rs. 30,000 it ‘will be, convenient in 


the interest - of both. parties if the case is 
tried by some competent: court at Btagalpur. 
The details as to how , it woulc be in- 
‘eohvenient to the petitioners to dave the 
puit tried at Deoghur have not been sez 
it is. Sated on 


vious occasion he or. the plaintifs had to 
bring any lawyer from outside Deoghur. 
‘Three of ,the' issues settled inthe suit have 
already beén heard’ and disposed by the 
‘Subordinate Judge, one‘ issue in favour of 
the plaintiffs, 
to the maintainability of the ‘sui-and the 
ther -two issues relating to the value of 
‘the ‘suit and the amount: of court-fe against 
the plaintiffs. Thereafter. the - plaintiffs 
filed ‘an application for the. appointment 
‘of-a ‘Raceiver. This application ~as - also 
heard . and disposed of . by: the- _Subord:- 


nate -J udge and it was not necessary fcr 


‘the plaintiffs’ or defendant No. Lto bring 
lawyers from - outside. The Secretary ci 
State is alsoa party in this sutand at 
‘his ‘instance the- Government-P.eader cf 
Bhagalpur had. to -come to Deoghar onone 
‘er two occasions: but;.~he, “does not. com- 
‘plain of aby- inconvenience. ‘On the other 
‘hand an affidavit has been filec on be- 
-half of defendant Non] stating“ that it wil 
be ‘highly macon yerini for him to take 
hie witnesses : Bhagalpur ‘atd toeng- 
aga new Piéaders’ or Advocates et Bhaga!- 
pur. ‘He has ‘further stated that “tke 


«journey~from’ Deoghur to’ Bhaga-pur i is ex- 


pensive and tedious. `> = > 
‘The “petitiones as I have Ginada stated 


do not give any specific -instanze- of in- 


‘convenience which they- can’ -poSibly feel 
-by the suit being heard at Deogaur. More- 
over palintiff No. 1 was dismissedtrom -his 
office on’ April], 1930. The present suit 
‘was instituted in April, 1931 - Vsrious pr.- 
ceedings have since been taken ,isstessettled, 
some of the issues have alieady been dis- 
posed of; application for appointment of 
Receiver had been’ made .and Cisposed of 
and the caseis ripe for hearing and tke 
petitioners now come to: this ccurt for a 
transfer of the case after two years from 
the date of the institution of the'suit, No 
ground has been madeout for tLe transfer 
ana it is moreover clear that ths applica- 
tion for transfer was not made at. the 
‘This popes onmust 
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therefore be dismissed with cdsts: hearing 
fee three’ gold mohurs to be divided equal- 
ly between the two seis of opposite ‘parties 
“who appeared. 
N. : Application dismisied, 





SIND JUDICIAL COMMISSIONER'S 
a _ ,, COURT 
Criminal Revision a 111 of 
3 1933. . 
: August 17,. 1933: 

RUPOHAND; J. aon AND Mrara, A. J.C, 

. BULOMAL AND OTHERS — APPLICANTS) 
tg (versus, - t 

FMPEROR-—OPI 0SITE PARTY 

Criminal Procedure Code (Act V 1898), ss." 190 .(2), 
(c)—Discharge of acscused—Subsequent application 
an same case by Assistant Poliċe Prosecutor to issue 
warrants to certain persons— Application; if can,be 
entertained as a complaint— Absence of particulars of 
offence. in application—Quashing | of proceedings = 
‘Penal Code (Act XLV of 186%), s 292. 

An Assistant Police Prosecutor i8 -an offiger: of the 
Police, but it is not his’ business to mare reports. 
It is open to the „Magistrate to treat an application 
fled by the Assistant Police Prosecutor, as a complaint 
made by-him in bis. private capacity. {p.- > , col. 


A here the accused were discharged, but: sub- 
sequently; the prosecutor applied for’ warrant: to “be 
issued- against certain persons. under s, 2¢1, Penal ` 
“Code, in the same sase; ‘but no particulars as tothe 
afience committed by them were mentioned. ‘in cthe 
application: 

‘Held, that it was open to the Magistrate to,.treat.the 
application as a complaint made by the prosecutor 
‘imhis private capacity and in -éhat‘cass he.should 
- have required the complainant to head. his: complaint. 
as a separate complaint and not asan application 
filed in the old case and to supply particulars of the 
acts committed by thé’ accus:d which brought, the 
arder within the purview of s. 201, Penal Oode: 

Held, also that in the circumstances the proceedings 


should be quashed. 
Mr.. Motiram ‘Idanmal, for the Appli- 


cants. ; 
Mr. Parmanand Kundanmal, ia he 

-Crown. : 3 
Judgment.—The facts giving’ rise 


-to this revision -application are somewhat 
-as follows: ‘On August 4, 1932, one 
Musammat: Shahul and -some ' other: women 
were passing. along a road.- At that time 
the deceased -Godu, Lilo and others were 
driving their bullock carts. One of the 
bullock carts struck Musammat Shahul 
end caused her injuries of which she died. 
A case under s. 279,- Indian Penal Code, 
was filed in the first instance against 
Godu ard then Lilo was joined as @ co- 
accused. Godu died pending - trial. On 
March 19, 1933, the learned First Class 
Magistrate, Rohri, -pasro “an order dis- 


1933 


‘charging the accused Lilo. On April 5, 
1933, the Assistant Police Prosecutor who 
.was i charge of the case filed- under 
s. 279 Indian. Penal Code, made an. -ep- 
+ plication- in that case. which reads | as 
follows: ` : vee 
“‘It-is prayed on behalf of the Crown that this 
Honourable Court wll ba pleased to issue warrents 
against the following persons -under s. 2)1, Indian 
Penal Code, as sufficient evidence has been recorded 
against these pefsons ‘in the above case aud try them 
‘under the same sections: (L) Bulomal.(2) Nebhanmal; 
(3) Jotoo; (4) Lokko 00 

The learned Magistrate took time ~ to 
` consider whether he- should.issue progess 
‘or not and on ' April :2%, he--passed an 

order which is as under: “i 

“ “Order on the application put: in. by Mr, Gor- 
dhandas, Assistant Police Préseeutor, dated April 5, 
-.1933. ‘Heard Summon ,thém:for May 27, 1932." 

The -accused then applied to the Wa- 

` gistrate for cancellation of his order on the 
ground that he had ‘not been vested with 
jurisdiction, 1to initiate proceedings uncer 
s. 190; cl, (c), Criminal Procedure Code. Eut 
the learned Magistrate declined to accede 
_to this request being of the opinion ikat 
„he had taken cognizance under s.. 190 (+), 
_Criminal-Procédure Code. It is against itat 
order, that the applicants have.come to us 
‘in revision. yt Ka be 

Now there can be. no doubt that had 
the Assistant “Police Prosecutor not be2n 

under an erroneous*-impressjon that tne 
learned Magistrate was invested with powers 


o 


under g.-190.(c), he would:not:have-made the - 


-application for-action-being taken against the 
accused -in the mannér he- has’ done.- It=is 


.no doubt true thatthe. definition, of a com- ' 


_plaint asgiven under s, 4, Crimirial Procedure 
Code, is very wide, and‘is a3 under: 

‘Complaint’ means the allegation made orally or 
in writing toa Magistrate witha view to his taking 
action, undér this: Gode, that some person, whetker 
-koown or udknown, has committed an offence, kut 
“it does not include the report-of a Police Officer.” 

An Assistant Police Prosecutor is an oficer 
.of the. Police, but it is not his business to 
make reports. It was therefore no doubt 
open to the learned Magistrate to treat the 
application filed by the Assistant Police 
Prosecutor, as a complaint mede by kin 
in his private capacity. But in that case 
he should have required” the complainant 70 
head his complaint as a. separate com- 
plaint and not as an application filed in 
the old case and to supply”-particulars of 
the acts committed by thé accused ‘which 
brought the ‘order within “the purview of 
s. 201, Penel’ Code. Thet-.section provides 
for two different kinds: of offences: (1) namely, 
causing disappearance of “evidence “of an 
offence and (2) ‘giving false information 
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touching sn offence for the. purpose of 


„~ screening, an offender. Bis 


. There'is nothing in this alleged complaint 
‘to-indicate whether the accused’ were being” 
“charged with the first or the second; kind of 
offence. We have been asked to go through 
the case of Hmperorv. Godu for that purpose. - 
But- it" is-hardly fair to the acctisea that 
we should be asked to do soin order to find 
out what case can be made out against them, 
We think that it is due'to,-the accused that 
‘they should ‘know: from ‘the complainant 
what is the nature-of the complaint against 
‘them. -We have no doubt that. it. the 
. Assistant + Police Prosecutor had ‘not been 
- under - an-erroneous. impression as’ to--the 
‘powers of the Magistrate end that, i£ he 
_wished.to file a regular complaint- he would ' 
. have -stated the nature of the” accusation - 
»made-against the accused. We think that 
“if we allow the present proceedings ‘to ‘con- 
: tinue, they are likely to prejudice the accused 
in their trisl and that thisis a fit-.case ‘in - 
which we should awah the proceedings 
leaving it open to the Asbistant Police 
Prosecutor in his private -capacity orte any 
other person who may be interested, to file 
a proper complaint against the accused if it 
is considered advisable. i 
Ne Proċeedings quashed, 


ALLAHABAD HIGH COURT `. 

. Criminal Appeal No. 265 of 1933 
a August 29, 1933, _ 

_ + ¥ouNe AND COLLISTER, JJ. 

_. “HAPPU—APPELLAaNT. * 
i =e Versus 
. EMPEROR=Oprosits PARTY 
Penal Code (Act XLV of 156%), s. 809—Arsenic 

poisoning--Nature of -proof necessary— Evidence of 
doctor that ke. was of opinion from.contents of stomach 
and intestines, that death was due to a poison like 
arsanic—Jufiziency of~Hvidence Act (Lof 1872), 

_ £. 510—Chémiccl Examiner's Report—A dmisasibicity as 

- proof-of decta— Discretion of court—Criminal Proce- 
_ dure-Code-(Ast Viof 1898) 8-510. SAK 

“ “In a charge of murder by arsênic poisoning it.is 
essential for the prosecution to prove: (a) Thas the 
person alleged io have been murdered died of arsenio 
poisoning; (b) That the accused person administered 
arsenic to the deceased with intent to’ murder. The 
deposition ofths.Civil Surgeon to the effect that from 
the history and the post mortem appearance pf the 
stomach and intestines, he was of opinion that death 
“was due-to auirritant poison ofthe nature of arsenic, 
is not sufficient to.prove death by -arsenic poisoning. 
TLe symptoms of arsenic poisoning before death 
are indistinguishab'e from the symptoms of some 

_ natural diseases, such as cholera and acute dysertery. 
Both diseases are common in India and both can 
cause sudden | death. It is not possible to be 
certain by a. naked eye post mortem examination of 
the stomach and intestines that death .was due to 


ji 


` arsenic poisoning. Post mortem appearances similar 
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to those observed: in undoubted cases o arsenic 
poistitiig are’ also similar- to those prodaced by 
certain~ natural diseases and other irritan poisons. 
‘It ig, just possible too that under certain conditions 
they might be produced by the action of thecigestive 
asttic juices `of the’stomach upon the tiscues after 
death: Lp 1030, cols: L& 2.] ae? 
‘The rule .of'law that the evidence of ane party 
should not be received as evidence against another 
party without, the latter having an oppqcunity of 
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‘the stomach and intestines of Bahu Singh. - 
Hesaid;. 71 .. ete 
“From ‘the history and the post martem appearanae 
of the stomach and intestines Jam of opinion that 
death was due. to an irritant ‘poison. of the natura 
of arsenic.” ae a da ta, CS 
“This evidence. is insufficient to prove . 
deaih by arsénic poisoning. From an ex-:-- 


amination .of the -authorities on Medical `, 
Jurisprudence’ and -the medical evidence . 
in arsenic poisoning ceases tried in Eng- è 


tésting it by cross-examination applies wih” great 
: force to & criminal case where death has beea the rè- 
. sult. This rule of law should be strictly enforzed if any 


weight is -sought to be attached to a repœæt onthe 
chemical. examination of suspect material. No per- 
son therefore ought to be put in peril o- capital, 
‘or any punishment on a wriltén report not given‘on 
. oath and untested: by :cross-examination. To accept 
sucha report—whatever it may. contain—ae proof of 
death’ by-arsenic.poisoning, or of anything, 3 an im- 
possible proposition in law. ; 
Per Cothister, J—When a report is rece ved from 
the:Ohemical Examiner containing “a quantitative 
analysis, it Should be shown to the Medical Cicer who 
conducted ‘the post mertem eximination sc that he 


land two facts are apparent: firstly, that 
the symptoms of arsenic poisoning before 
death are. indistinguishable from. the 
symptoms of some natural diseases such as 
-cholera and acute: dysentery.” Both “dis- 
eases are. common in India and both can ` 
cause sudden death. Secondly, it is not 
“possible : to be cerisin- by a naked eye 
‘post’ mortem examination of the stomach 


-and intestines that-death was due -to arse- , 
“nic poisoning. Post mortem appearances 
similar to those observed in. undoubtéd . 


will Bb'in a position.to state before the Ocmmitting 
Magistrate what are ths medico-legal inferences to 
be-drawn from the report’ 


. Theanomaly .of the provisions of s. 10, Oriminal 
Proċedura Oode, pointed out. 
`- Ass. 510 usea’ thé word ‘may’ and not shall’, the 
court hasa discretion in the matter. - 
Cr. A. from an order of the 
Judge, Bareilly. 
Mr. K. Q. Carleton, for the Appelant. — 
The Government Advocate, for the Crown. 


-Young, JHappu, caste Nat, was 
charged under ‘s. 302,’ Penal Code, in the 
Court of the Sessions Judge of Berelly with 
murdering one Babu Singh by adminis- 
tering arsenic to him. The learded Sessions 
Judge found Happu ‘guilty and sentenced 
him’t> death. Happu appeals-to this :dourt 
and we have. before üs an application. for 


k ., > 
Sessions 


confirmation of the death sentence. `. 2,3 


-| @n‘November 21, 1932, Babu Singh at 


his: evening meal and” thereafter: at the ` 


invitation” of Happu went ‘to his ‘house. 
Happu... gave Babu Singh a.chıtak of 
broken pera-to‘eat telling--him it-was the 
pérshad of” Ganga and that he kad kept 
it for'hitm. Babu Singh ate thé “vera anc 
returned. home. He felt ill, and when he 
reached his own house-he was attecked.-by 
voiiiting and purging.’ He wassaken to 
thé hospital “and “diel two das, later. 
These facts are proved. In.a charge...of 
‘murder by arseniz poisoning it is essen- 
tig], for the:‘prosecution to prove a). That 


the person alleged to have been -nurdered - 


diéd.:of arsenic. poisoning; (b). That ths 


aécitsed “person administered -arsenic.t>'the ` 


décéased wita intent to, murder. The Civ_l 
urgeon was ‘called by the prsecution. 
He made the post mortem eram nation cf 


cases of arsenic poisoning are also similar 
to those produced by certain natural dis-. 
eases, and other irritant poisons. It is 
just possible -too that under certain: con- . 
ditions they might be produced by-the 
action of the digestive gastric juices of 
ths stomach upon the: tissues after death. 
There was also before the-lower Court 

a report by the Chemical Examiner in 
which it was said that arsenic was “‘deiec:- 
ed” in the-vistéra of the’ deceased. «This 
again is not enough to prove death by 
arsenic poisoning: Traces of arsenic might. 
legitimately be present in:the viscera of-a 
large number of dead’ bodies. ‘Arsenic: 
is~present ın some food substances such as: 
giticdge. This substance is largely used- 
in-dhe preparation. of preserves, and also 
in the-manufacture of.beer. Arsenic may” 
be“ obtained in any bazar in India and 
is-used in both Indian and - European 


` medicines. It is also frequently used as 
* an ‘aphrodisiac. 


In- the trial Court there 
was no evidence that a lethal dose of 


` arsenic that is two grains or more had 
"been administered; there: was therefore no 


evidence that death was due to arsenic 
poisoning: In this court a quantitative 
analysis report was produced at the: court's 
reguest; The Chemical Examiner reported 
that “he had’ fonnd. 0182 of a grain of 
arsenic in thdse portions of the viscera 
of Babu Singh'stbmitted to him. pat he 
-The Chemical Examiner employed’ the 
well-knowa Marsh Berzelius- process to, 
estimate the quantity of arsenic in the 
material for examination. In this process 


' 1933 kan 
mirrors are used on ‘which: minute quanti-. 
ties (about 1/50th of a millegramme) of 
arsénic are deposited. J/50th of a mile- 
gramme is 1/3200 of.a ‘grain. Standard 
mirrors are prepated on which the different 
minute amounts of arsenic deposited. are. 
known. The ~ mirror prépared ‘from the 
material examined is theh’.compared with 
the “density and. shade of the standard 
mirrors and a standard mirror is selected 
which gives the amount of arsenic, Only 
a “small portion’ of the material- to be 


examined is'used,. The result thus obtained ` 


has therefore to” be multiplied by the 


figure representing the . remainder of the’ 


material. When this has’ been done the 
figure arrived at is in millégrammes and 
has to be converted into. grains, This 
final calculation, as. is seen fiom the 
above, is reached by using a large multi- 
plication figure. It is therefore clear 
that unless the skill, experience, and eye- 
sight of the Chemicg] Examiner are beyond 
criticism, there might. easily be an error 
in his ‘selection of the right standard 
mirror which -might-make, in. the final 
estimate, -all the difference between a lethal 
and a harmless dose. On the correct esti- 
mation and calculation of these infinitesimal 
quantities life or death often: depends. 

A very important question of law arises 
inthis case, namely: What-is the weight, 
as ‘evidence, to be attached--to the written 
report of the Chemical Examiner ? In my 
opinion, it has no weight.: It kas long 
keen held asa general rule both in Eng- 
land and in India, “that. evidence which 
cannot be adequately tested ‘must be rz- 
jected.. There aje two methods. of testing 
evidence. 
tration: of an oath, the second. by cross- 
examination. This is thereason why courts 


reject hearsay evidence; it is not on oath, ` 


and cannot be tested by cross-examination. 
Even evidence on oath is of little or no 
value unless sifted by .cross-examination, 
Lord Lopez, J., in Allen vw Allen (D, said :- 

“It appears to uscontrary to all rales of evidence 
and opposed to natural justice, that the evidence 
of one party should be received as evidence against 
another party ‘without the latter having en 
Opportunity: of testing its truthfulness by cross- 
examination. In the case - of- prisoners. jointly 
charged with an offence, the jury are always most 
carefully warned that what one may say inculpating 
the other is not evidence agaiust that other, The 
reason is because one prisorer cannot c1035 examire 
another, and therefore, their statemeris condem- 
natory of each other, unassailable by cross examin- 


d 


ation, would be valueless.” a | 
In another part of the jdgment he says : 
“In our judgment, no evidence given by one party 
(1) (1894) P 248, - : : 
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affecting another party in the same litigation gan be 
made ‘admissible . against that other party, unless 
there isa right to cruss-examine .... ... Weare clearly 
of opinion thet ifthe Judge refuses to, allow: co- 


did in .this case, the jary should be distmetly 


“respondent to ‘cross-examine the respondent, s8" hé-- 


directed to disregard the respondent's evidence wher ` 


considering ths case of tle co-respondent.” 


_ Jf this be the law, as it undoubtedly is | 
in civil actions of however trivial. nature, 
‘it applies much more forcibly to a ‘cris ` 


minal case where ceath may be the ré- 


Ne 


sult, It has undoubtedly been the pràc- ` 


tice in India to rely upon such 4, report, 


even where there is no quantitative ane ` 


alysis, to prove death by arsenic., poison, 
and on this evidence many persons “kave 


been convisied, .The origin of this čan» ` 


Procedure Code. 
follows : . a 

“Any document purporting to be a report under 
the band of any Chemical Examiner or As@intant 
or thing dulysubmitted to ....... 
or analysis anc report in zhe course of any proceed- 
ing under this Code, may ke used ‘as evidence in any 


_gerous practice is found in s. 510, Criminal | 
This section reads’ as “ 


‘Chemical Examiner to Government’ upon: any matter. . 
him for examinction . 


‘inquiry, trial or other proteeding under this Ocde.” - 


It ‘is to be’ noted 
remarkable 
ment need 
of the Chemical Examiner. 
‘that it is in truth 


that under this 
provision of. law the .dcocu- 


only “purport” to. be that . 
No . proof - 
is. apparently ne- - 


‘cessary, and in- practice the: signatures - 


‘on reports are not. proved. :Courts have 
construed this section’ to mean - that- Che- 


mical Examiners need, not be called’_as - 


‘witnesses—in practica: tney ‘never are 
in this Province—and, further, that wkat- 
‘ever the report says must: be-taken. at. its 
face value and given all the weight of evi- 


‘dence on oath subject to the test of cress- ` 


examination. Whatever -may be said of 


the wisdom. of this enactment- contrary + 


Py 


‘as itis to the accumulated legal experience . 


of centuriee of what is necessary for. the. 


protection of accused persons~= nothing is : 


more certain than that s. 510; fortunataly 
for accused persons, szys nothing. as tq the 


-weight to be attached to the report., There: 
-is no reason therefore why the ordinary. - 


rule of law should not be strictly enforced if 
any weight is sought to be attached tc a 
report on the chemical examination of 
suspect material, 


It is notorious in this country that any 


document may be forged or substituted by ` 


a forged document. Sabstitution has been ` 


known even after the document has come 
into the custody cf a court. 
Examiner nd his Assistant, both being 


The Chemical - 


Ta 


human, are liable to'err, especially in such ` 


a delicate operation as the Marsh-Berzeliug 


4 
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“"ghbest-allegation against the Chem cal Exa- 


e > miner butit isequally possible that: these 
: privileged persons might he half-Elind, in-” 


“competent, or even corrupt. I take jud.cial 
notice of the: fact that an enquiry 1s now 
taking. place in India as,to wether a 
‘Chemical Examiner has mide a false re- 
‘port. No'ye.son therefore ougat to be 
“put in perilof capital, or any punishment 
ona written report not given on Dath and 
‘untested by” cross-examination. ‘To accept 
"such a report—whateyer it may’ contsin— 
as.proof,of death by arsenic poissning, or 
of anything, appears to me to be ar impossi- 
ble ‘proposition in law. I would =ervainly 
in this case have wished to see both the 
Chemical’ Exéminer and hisreport subject- 
edto asearching examination on oath. be- 
: fore I could have. agreed to corfirm ths 
` genlence of, death. ne? a : 
'--Inthis case we: would have called the 
Chemical Examiner. to give evicence- in 
‘this court:if it had been necessary. In view 
‘of our:finding-that there is no evidence 
that Happu administered arsenic :to Babu 
Singh such a course was unnecessar 7. ‘To sum 
up therefo'e:- Iny any trial. for murder by 
arsenic--poisoning the prosecutbn must 
prove:, (a). That the, deceased. died af 
arsenic, poisoning.. (b) That the acsused.ad- 
ministered arsenic to the deceased with 
intent, to murder. .. = BE E 
4, IE the-prosecution wishes to establish (a) 
‘by. means -of the Chemical Examiner, and 
~weight isato be attache to his evidence, 
ha must>be_ called, sworn; and: :CTered- far 
oross-examination.- _By-his évidene he ‘must 
prove that at- least ‘two: grains cf -arsénic 
‘were administered, to-the deceased- before 
death.-He can do.this by provinz.the dis- 
covery-of this amount, in the bcdy. òf the 
deceased,or by accounting for -its absance 
in part.: He may attribute the loss to vomit- 
ing, purging, or the natural. elimination of 
the:poison from .the .body. befors death — 
taking intoconsideration the lapse of time 
‘between the hour the arsenic had been 
taken and: the hour of death. s 3 
Tt is to be noted that under s. 509, Cri- 
minal Procedure Code,a Civil Surgeon, or 
other medical witness, is to be examined 
on.oath’in the presence of ‘ths accused 
‘and- therefore subjected to cross examina- 
tion. «This is: a curious contrast tothe 
privilege given to the Chemical xaminer 
or his Assistant under.s. 510. There is also 
mo such :privilege allowed to the Examiner 
of questionededocuments. In arsznic trials 
in England, chemists of the erinence of 
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“aprozess., . There isnot ‘in this case the sli- 
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Sir William’ -Willeox are called to prove 
that at-least two grains. of arsenic. must 
have been administered, and they are sub- 
-jecte to .tha- severest cross-examination 
before their evidence is accepted. ... 
< With regard to the second point, namely, 
-whether poison was in fact administered to 
thsa-deceased by Happu, theres not eufficient 
‘evidence. Babu Singh hid taken a heavy 
‘meal just before he went to Happu's. house. 
The time when the sympjoms of illnéss ap- 
‘peared is consistent’ both’ with poison hav- 
ing been- administered either in his. own 
-house or in the house of .Happu. ‘There is 
no evidence that Happu was in possession of 
-arsenic and there’ is. no adéquiate motive 
alleged by the prosecution for the murder 
~of Babu Singh, The only motive alleged 
-was that Babu Singh had refused .to give 
Happu a small sum of money for. the: pur- 
‘poses of his “expanses at a Ganges meli. 
-Apparently Babu Singh had also been hav- 
ing- sexual intercourse with the daughter 
-of a woman who-was kept by Happu, but 
this had been proceeding for- some, time 
“and no ons seems to ‘have objected to it. 
The appeal-ought to be, allowed. , l 
Collister, J.—I agree with the conclusions 
of. my learned brother. The charge.of murder 
has not been proved inthis case and Happu;s 
appeal must be allowed. As regards s. 510, 
Criminal Procedure Code, the anomaly of 
its provisions has.probably struck every 
Judge who-has had’ a murder tase to try. 
Tae reason for the special dispensation 
which isthus granted to the Chemical Iixa- 
miner presumably is the expense, delay 
-and -inconvenience which would be entail- 
edifhe hid to trayel round the province 
giving evidencé at every murder trial. Byt 
where a' man’s, life: is in the balance and 
where the- whole case depends on tha desi- 
sion ofthe question. whether a fatal dose 
of poison was or was nos, administered to 
tthe deceased, it is a-matter of consideration 
of whether the -Session3 Court, should not 
whenever itis of, opinion that such action 
is necessary forthe ends of justice, exercise 
its rights to call the Chemical Examiner 
so: that he may bə ex»mined.on oath. and 
ba ‘Bubjected ‘to,,crdss-examination. Sac- 
fion-510 uses the word may not shall; 5) 
itis clear*that thes court- has a discretion 
inthe mattér ti ie: a 
‘Z 14193 bhiak that.whien a report is recéived 
from the Chemical Examiner containing a 
quantitative. analysis, it should be shown . 
to the medical officer who conducted: the 
post mortem examination s>, that he will 
be in a position tostate before the Commit- 
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“ting Magistrate what are „the medico-legal 
inferences to be drawn from the report. 
Nay a E 
el 9 i 


Appeal: “allowed. >., 
Pt aS 
Pda Sah 08 | get te l 
adi MADRAS HIGH COURT > 
Becond Civil Appeal-No. 30 of 1928 
Pe ine a, July 241933 - AK 
Kr tgn PANDALABAND CURGENVEN. JJ. |, 
TA MBU: KRISHNA VENAMMA 
Bis. ->PLAINTIFF—APPELLANT ` 
# 1 Versus ` 


3.1, — DEFENDANTS — RESPONDENTS. ` 

Hindu Law—W idow—Surrender— Entire estate, 
meaning" of— Omission . to -include properties which 
hare been dlienated, e fect of. NK, 5; 

When it is said that surrender.by a widow must 
be cf-the ‘entire property it means the entire prop-: 
erty then‘-in the possession and: enjoyment or control 
of the family: Where properties have Leer alienated ` 
and drè inthe possession „of strangers-a widow’ 
surrendering: her estate ` is not 1equired to mention. 
all possible causes of action about them atthe: 
risk of finding her act invalid, 


S. C. A. against thé. decree, of the Court: 
of the Subordinate Judge, Kurnool, in O; S- 
No. 28 of 1927, "~ í 

Mr. W. Kothandaramiah; for ihe Appel- 
lant 4 | E 
Mr. K. Srinivasa'Rao, for the Respondi 
enis. - ' ; i 

Judgment.-—The appellant was the 2nd’ 
plaintiff in the lower Court. The ‘suit was- 
originally brought by the Ist plaintiff a 
minor who was alleged to have been adopt-’ 
ed by the present appellant; who was 
impleaded as the 2nd defendant. The 
original plaintiff having died the 2nd 
defendant was transposed as the 2nd 
plaintiff and has now become, on the 
dismissal of the suit, the appellant. The 
suit was brought for the recovery of 
certain properties which admittedly belong- 
ed to*the father of the appellant, one Subba 
Rao. Hehad asonby name Hanumantha 
Rao Who, however, predeceased him. Subba 
Rao was, it appears for several years 
before his death insane ‘and’ on‘his déath 
sonless. in 1908 the appellant his daughter 
became, his heir. On January 17, 1912, 
she exétuted Tis. I to’ the ‘1st defendant, 
the decéased predecessor of’ respondents 
Nos. 1 to 3, releasing all her ‘thén rights~ 
to the 1s} defendant °> described. therein 
as her gnati (reversioner) and agreeing to 
accept from him a maintenance for ‘her 
life-time of Rs. 5.a' month, The appellant, 
was apparently. content with this arrange- 
ment:for practically the whole period of 
12: years;-for she ‘gave'up possession and 


te 


s 


ag: 
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enjoyment: of ‘her father's property to -hë 


lst defendant.: On. January 15, 1924, she < | 


executed anqdoption deed in respect*ati ° 


her husband's brother's son, ihe original. j 
plaintiff, a boy aged seven; and. on. tie. 


. next day, i.e, January 16, she purported 


to execute"to him a, second’ surrender of- : 
the same” properties which she already. 
surrendered to the Ist defendant and this” 
suit was brought on January 17, 1924. 
‘Curiously,, in the plaint nothing was. ~ 


„mentioned not even by reference,’ about... 
‘the first surrender- Ex. I andi all that isi. : 


Ge cae oe rat ze SP ty pions 
NIREKT HANUMANTHA RAO, AND orners? said is that on Januaty'17.°1912 the 1st: a 


defendant got into possession of ihe proper-s.? 
ties ‘having paid some money to the Appel“. 

-lant (2nd defendant). The ‘Tst*deféndant,;, - 
the ‘only contésting “defendant, denied the, 
factum ‘and validity of the plaintif's,..., 
‘adoptién and also sét up that evenif the “33 
plaintiff's adoption were valid if would: *. 
-have'no effect upon surrender in his own; 


‘favout; which could. not be attacked’ cn’ 


ány ground whatsoever.. Issues were framed 
on both these main heads of the case. 
will be seen from the judgment of ike, 
learned Judge that he has gone fully into 
all the issues and on the question ‘of - 


` adoption held “against its validity. Asi 


will -appear presently it is not’ necés-, 
sary for us to go.into that. As ths 
appellant’s learned Advocate. said in 
opening the case he.would have, in order, - 
to succeed; to show.that the first surrender 
Ex. Iwas not binding upon the appel. 
lant even if there had been a valid 
adoption and if be cannot succeed in. 


doing~ that, it would be unnecessary to go « 


into the 
tion: | ites, 
The learned. Adoveate argued that the. 
learned Judges opinion against the appel- 
lant upon this matter was not sustainable on 
three grounds :— ; . oS 
Firstly; that- the Ist defendant is not’ a, 
reversioner, of the, appellant's father's 
family at all in whose favour alone. there. 
could be a surrender.. As eke hae 
Secondly, that. the’ surrender wag not. 
of the entire property because it omitted . 
one house which belonged. to -the estate, 


question of the plaintiff's adop- -~ 


an D 
Thirdly, that the surrender was vitiated . 
by being brought about by fraud. or miss 
‘representation, cr by .threats:of oppressivd . 
litigation employed :by. the lst . defendant 
and, a Vakil who was helping him; one’ - 
Venkoba Rao, Emr, ae ak 
We haye heard. the learned Advocate af . 
great length. upm these. points and -hatg 
a ak PEI CA] 


T 


` of finding her act 
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no hesitation in saying that tha learned: 


Judge's conclusion on these matters. which 
“he has dealt with fully in his ieigment i is 


+ perfectly justified. 


[Or the first point their Lordsh ps‘agreed 
“with the learned ‘Judge that the Ist- defend- 
` ant was the nearest reversioner o? Subba 
Rao the last male-holder on the date of 
. Ex. I.) As to the argument that some prop- 
erty was left out “of the surrender deed 
* Ex. Litis equally unfounded. The property 
“said to have been excluded is e Louse but 
* jt is seen from .Ex. XIV that ths house 
had been sold ‘so early as 1993 by Krish- 
- namnřa the widow of Hanumantha Rao to 
| a stranger and it has remained with the 
| stranger and his successors in’ ide to this 
date. “It follows that at the time of Ex. I 
the property was not with the f.mily at 
all. But it is argued that tke property 
belonged to the family and thes he appe.- 
lant- should have questioned ths alienation 
‘of Krishnamma and that, therefore, the 
“ house’ was also property whichstould have 
been included. We-do not thms that this 
argument issound.. No doubt taesurrender 
must be of the entire property. When it 
is said that the surrender must be ofthe 
entire property it means the =zrire prov- 
erty then in the possession and enjoyment , 
or control of thefamily. It hes been held 
that even if some property hes Leen left 
out by inadvertence it may bs repaired 
by a subsequent surrender. Zt cannot de 
the case in respect of propertissthat have 
been alienated away ‘and arein pussession of 
strangers that a widow surrenjering Ler 
rights is required to mentior all possible 
causes ‘of action about them et the risk 
invalid. .As the date 
of Ex. I all that the appe.lent had, if 
she had it, was a chance f` getting 
Krishhámma!’s sale deed set aside. Taat 
is not“ property nor can the emission of 
such a right of action be hell io diminish 
from the entirety vf the surrender, Besides 
it is not established that the’ property, 
belonged to the estate of Sukba. Rao and’ 
the respondent has argued’ tast the pop- 
erty belonged to Hantimantla Rao. Eow- 
ever that may be, the Appelen s argument 
fails. ~ 


. The appellant's 3rd and =k last point 
is that. the surrender deec Ex. I was 
brought about as. a result cf fraud or 
misrepresentation or threate employed ‘to 
a helpless widow who has svercome by 
them.~ This is ‘perhaps the weakest Bani 
dn. the appellant’ scase,e . 
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[Their Lordships teférred tothe eviderice 
and continued.} From thesé: “facts2” ‘ot > 
only do we see. nothing. + to “throw... 
doubt or. . suspicion of mala fides. about 
Ez. I but on` the contrary they 
show that tke ‘present allegations of 
threat, fraud and misrepresentation are 
groundless,- ‘Tf wé:'took :.at the appelant 
conduct it leads to the same result. “For 
practically the:whole~- period of 12 years 
she was content and took no steps to 
disown or dispute Ex. I~- Apparently ‘her 
father-in-law _and his brother who had’ 
been witnesses in- Ex. I -would not be 
parties to any such enterpiice. Thére- 
upon-almost on the last day of the 12th 
year and obviously to‘prevent the appel- 
laut having herself to “goto. court ‘and’ 
set aside her own , act, “sdmé’ ingenious 
mind conceived the idea of getting. up an, 
adoption for that purpose.. The resulh was. 
the adoption immediatély followed ~: by 
enother surrender deed’.of thé same: pYoper=. 
ties and this suit. 

Under these circumstances we have no 
hesitation in agreeing with the ‘learned 
Judge that the surrender- is not open to 
attack on any of the grotnds seb up by 
the appellant. It.: is not. disputed that 
unless he can do’so the issue on adoption 
need not he gone into. 

The appeal is dismissel ‘with costs of 
the 155 respondent (3rd : ‘déféndant). The 
appellant should pay the court fee: due to 
Government. 
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PESHAWAR JUDICIAL COMMIS- 
- SIONER’S COURT — 
First Civil Appeal No. 40-2 of 1933 
July 18,1933 < 
MIDDLETON, J.C., AND SAADUDDIN, A.J: ©. 
HUKAM OHAND-TILOK CHAND— 
f JUDGMENT-DEBTOR— APPELLANT - 
> versus - , 
LORINDA: RAM- GELARAM—Dscazs- 
*  ROLDER—RESPONDENT. - 
Decree—Award incorporated in decrée—Registra- 
tion, if necessary—Registration Act (XVI of 1908), 
3. 17 (2) (vi)—Ezxecution of decree—Decree, .- whether 
merely declaratory or executable—Tésts to determine 
—No order in decree for recovery of amount —Decree, 


S executability of. 
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Abadi—Raiyat in village abadi—Whether can con- 
struct building on outer ‘aalian’ of his house without 
zemindar’s permission. 

A raiyatia an abadi is not entitled, as a matter 
of right, and without the consent of the zemindar, 
to build on what wasthe raiyat's outer ‘sahan’ of 
his house. 

Per Nismat Ullah, J.—No general rule can be laid- 
down as regards a ratyat’s right to build on land, 
not within “the enclosed portion of the housa, which 
is generally called ‘sakan and runi, 
pertain to bis residential house. The question whe- 
ther he has aright to buildon any land appertain- 
ing to his house is one of fact to be determined on 
proof of theterms ofthe licanse, by direat evidence 
or by inference from ‘the conduct of the partizs and 
the use to which the land has been put, RATAN 
Branatv KISHEN Der . Al 736 
Abatement—Difference between suits for declaration 

of tile and partition. 

A suit for a declaration of title, whataver may b2 
the motive for it, must be distinguished from a suit 
for partition and the same rule as to total abatement 
does not necassarily apply to both kiads of cises. 
GHARBA SINGH vr. NANAK Lah 945 


Abkari Act (V of 1878), 8.43, Cl. (1) (a) and (l) 
7 —Sale of excisable --article Possession, if a 

necessary element—Accused, if can be convicted 
“both of selling and of possession. 

Possession is not a nscessary part or element of 
the sale of an excisable article ani on the same 
facts an accused person may be convicted of posses- 
sion of an excisable article sand at the same time 
of selling such articls or part of it. But the question 
whether a conviction should, in any particular case, 
be under both charges or not must depsnd upon the 
particular facts of that case. 

Where the possession was only for the purposes of 
tha sale and the wholeof the article in possess'on was 
old and thsre was no evidence to prove that the 
accused or any of them had any prior possessioa of 
the excisable article ; 

Held, -that tha fasts were not sufficient to 
base a conviction for such prior possession against 
either of tham in addition t> a conviction for selling. 
EMpgpor v. JAAR Swapnaz Sind 39 


Accounts —Nen- production of accounts plangibiy 
explaingd.—Inference, tf dedu sible 


. party. 
Where in a suit the non-production of azcaants on 


aither ‘side is plausibly explained, no inference can - 


be drawa aziiast eithər onesids or the other from 
that circumstauce. BOTA v, GUR PRASAD Oudh 31 
, suit for—Question as to which of two 
defendants is the accounting party — When'to be 
determined. 
In a suit for accounts, the question.as to which of 
wo defendants is the Accounting p itty: is. essentially 
4 matter for decision at the; stage when “the pre- 
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which may-ap- 


agzinst either - 


Accounts—concld. 


liminary decree in the suit is to be passe Gowan 
DHAN Das v. Nipus MAL Lah. 297 
Suit for, referred to arbitration— Arbitrators 
leaving a question to be decided by Court—Court 
remitting award. for reconsideration—Legality of. 
Where a suit fur rendition of accounts was re- 
ferred to arbitrationand the award ran, “ The 
plaintiffs in the case were actuated by enmity and 
the arbitrators were satisfied thatthe hundi in ques- 
tion héd been paid. If, however, the defendants 
could put ina copy of the hundi, a decree should 
be passed against them ion plaintiffs’ favour for 
Rs. 60 with proportionate costs. lf they could not 
put in a copy,a decree for Re. 760 with costs should 
be Passed against. them in favour of tke plaint- 
is“ 


Held, that the question as to payment of Rs. 700 
was leit tothe decisicn of the court and no decree 
could te passed inthe terms of the award asthe 
arbitrators did net finally decide the question and 
theaward being thus incomplete should be remitted 
for reconsideration, Firm SANTA SINGH-GOBIND 
Ram v. FIRM KAHAN SINGH-BUTA SINGH Lah, 22 
Acknowledgment.: Sze LIMITATION Aor, 1908, 

es. 19, 20 .49 


Acts—General, 


Act 1839—XXXII. Sse INTEREST ACT, 
—~ 1 63—XXXI. SEE Arus Act. 
—— 1850—XLY. Sze PENAL CODE 
—— 1°67~-I1L Ses PUBLIO GAMBLING Acr, 
— 1869—]V. Sm Divorce Act, 7 aeng 
—— 1870-VIIl. See Court Fees Act, — 
— 1872—I. See-fvipexce ACT. 
——3§72—1K. SEE CONTRACT Act. 
—— 1£73-—X. Sgr Oatss Act, 
— le7]--l. Seg spsecivic RELEF Act, 
~~ 1878—I, See Opium ACT 
—— 1878—V. Sse ABKARI ACT. 
__— 1878—XI. Ses ARMS AOT. 
—— 1881—-XXVIL See NEGOTrABLE 
Aol 
—— 1882—II. Sse Trusts Act. 
—— }882— IV. Sze ‘TRANSFER oF PROPERTY AOT. 
—— 1967—IX. Ser a pc SMALL Cause Courts 
OT. 
—— 1859—IV. Sez MEROHANDISE MARKS ACT 
.— 1890—VIII. See GUARDIANS AND WARDS Act, 
—— 18f0—]IX SEE KAILWAYS ACT. 
—— 1891~—1; SEE LAND Acquisirion Act. 
—— 18#8—V. Sse CRIMINAL PRrocspure CODE, 
—— 1§99—II. Ses Stamp Act, 
—— 18{9-1X. Ser ARBITRATION. Act. 
——1903—V SEE CIVIL Proozpurs CODE, 
em ]903—VI Sec EXPLOSIVE Susstanoig Act. 
= 19C8—IX. Ser LIMITATION AOT, 
—— 1908—K VI; EE a Law “AMENDMENT 
7 : ar. 
s 
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Acts- General—conelc. 


1908—-X VI. Ses REGISTRATION iC, 
—— 1909—1IL Sze PRESIDENGY Towa 
ACT, 
—— 191C—JX. Sez Exzcrriosty ACT. 
1911 —VlII. Ses Army Aot. 
—— 1912— 11, Sex CO-OPERATIVE Sdosass ACT. 
—— 1912—1V. sxe Lunacy Acr, 
1913— VII SEB COMPANIES Act 
1814—VIl. See MOTOR VEHICLES « cr. 
—— 1920—V. Sur PROVINCIAL Insonveccy ACT. 
—— 1920—XI1V. See CHARITABLE aac RELIGIOUS 
Trusts ACT, 
—— 1920—XLVII. Sep IMparIAL BAEK OF INDIA Act. 
—— 1922—XI, SER Incomes Tax Act. 
—— 1923-VIII Ses WORKMEN'S 
Acr, 
—— 1923—XXI. Ser MERCHANT Surene Act. 
—— 1924— 11, Sex Canronmenrs Ac 
—— 1925—XXX1X. Ser Suooussion Ar. 
—— 1929—II, See Hinvu law DI INHERITANCE 
(AMENDMENT: AOT, 
——- 1929—X1X. Sze Cump Marmasse RESTRAINT 
„AOT. 
— 19%:—XXII, Sev Press EmemzyxeY 
ACT, 


INSOLVENCY 


COMPENSATION 


Powers 


Acts—Bengal, 


+— 1859—XI. Sse Bencan LAND REVENUE SALES 
AcT, 

1869 ~VILL. Ser BENGAL | ANDIOED AND TENANT 
PRocEDURE AcT. ` 

—— 1860—IX. Sez CESS Act. 

-— 1§85—I.’ Sze BENGAL FERRIES Ast 

—— 1885—VIII. See BENGAL TENANG Act 

~> 1923-11]. Sex Oarcuira Monrerran Acr. 


Acts—Bihar and Orissa 
-— 1908— VI, Sez Onora NAGPUR Tenancy Aor. 
Acts—Bombay, 


—— 1866—XII- Ske SIND Courts A-r 
— 1878—V. Sze BOMBAY ABKARI Eq, 
—— 1879—~XVIL -Ses DeKKEAN 4GRIGULTURISTS! 
RELIEF Acr aE 

~—- 1926- XI. Bes Boupay INvALITON oF HINDU 
OLREMONTAL EM3IMENTS 


~— 1929—XVIIIL Ser Bomsay DISTAL Ka 
Act, 
—— 1932—XVI. See BoMBAY Sera, (Euzeagycy) 


Powese «cr, 
Acts—Burm a. 


~— 1899—1V. Ser Rancoow Poncz Acr, 
© —> 1905-11. See Burma Fisueg-e Act. 
—— 1926-1, Sze Burva EXPULSIOK r OFFENDERS 
AcT. 


— 19:7—VIL See Burua Co-o ATIVE SOOIETIES 
$ A 


Acts-—C. P, 


paren 1917—II, Sse O. P, Lanp Raya: E Å 
-— 1920-1 Sze 0. P, Tayanoy hee a 
—— 1922—II, Sss Q. P. Mounicirarcres Aor, 


Acts—M adras, 


—— 1883—I, Sur MADRAS Vintage Ss0rTs Act, 
-~—— lyu8—l; Sze Mapras Estares | anos Aor. 
= 1920- V, Sen Mapras DIsTRIT MONICIPALITIES 


Act. 
"= 1920—R1V. SamMapras Logas Boards Aor 


il INDIAN GASES. 


[1933 
. e 
Acts—Punjab. 

4§87--XVJ. Sue PUNJAB Tenwancr Act. 

—— If87—XVII. Sez PUNJAB Lann Revenue Act, 
—- 19J0~—XIIf, See PUNJAB ALIENATION or DAND 
ye Act, G 
— 1911—111 Ses PUNJAB MUNIOIPAL Act. 

— 1918—VI See PUNJAB COURTS ACT. 

—— 1920—1. Srg PUNJAB LIMITATION (CUSTOM Act. 
—— 180-13, See TUuNJAB CUSTOM [POWER TO 
CONTEST) Act. 

— 1922— 111, Sge PUNJAB VILLAGE PANCHAYATS ACT. 
—— 1929 —VIJI, SEESIKH Gurpwaras AOT. 

—— 1930—1V, Sek PUNJAB, CONSPIRACY 
TRIBUNALS) Act, 


Acts—U. P. 


— 1€69~—I. Seg Oups Estates Acrt, 

—— 1886—XXIL. Sre Oupa Rent Acr, 

——~ 1901-11. Sze Agra Tenancy Act. 

— 1901—111. Ser U. P. Lanp REVENON Act. 

—— 1916—I]I, Sre U. P, MUNICIPALITIES ACT. 

—— 1919—V1II. Sez U. P. Town IMPROVEMENT ACT. 


(SPECIAL 


1920—II, Szz U. P. TOWN IMPROVEMENT (APPEALS) 
ACT. 

1922—II. Sez AGRA PRE-EMPTION AOT. 

1922—X, Sze U. P. Disrrier BOARDS AOT, 
1925—J. Ses U.P. GAMBLING AOT. 

]976—]II See Acra TENANOY ACT. 


ordinance, 


—— 1931—XI. Sez ORDINANCE. 
-— 1932—V. See Prevention ov MOLESTATION AND 
BOYCOTTING ORDINANCE, 


Regulations. 


1629— KI. Sge BENGAL ALLUVION AND DILUVION 
REGULATION, 


Statutes. 


1915 (5 & 6 Gro. V, 0, 61). Ses Government 
h or INDIA ACT. 

— 1919 (9 & 10 Gro. V, O. 101). Ses GOovERNMEN 

7 OF INDIA Act. Sa 


—— 1920—Szz New ZEALAND MUNICIPAL CORPORATION 
- Aor. 
+— 1922—Srz BEOBUANALAND PROTECTORATE Income 
F Ra E Tax PROCLAMATION. 


Adverse possesslon—Co-sharers—Absence of overt 
act amounting to ouster or express denial of title— 
Effect, 

When the parties to a suit are co-sharers, in the 
absence of any overt act on the part of the defendants 
amounting to ouster or express denial of the title of 
the other co-sbarers, tho plea of adverse possession 
cannot succeed. Nann LaL v. Karam BIBI 

Lah. 210 


—-—— Erection of structures over land, when 
amounts to adverse possession of land—Underlying 
principle, 

It is not possible to lay down that any form of 
structure will or will not be sufficient to justify a 
claim of adverse possession of land. The questiom 
would depend not only on the form of the structure 
but on the nature of the property of which pos 
session is claimed and possibly on other matters. 
Each case must be decided on its peculiar cir- 
cumstauces and whether those circumstances indi- 
cate that the person in possession was setting up 
an adverse claim is a question of fact, and the under- 
lying principle is that the person setting up ad- 
verse possession must show thet he was in possessiom 
in such a manner as to indicate that he 
Was claiming to, be in possession as ay 


Vol. 146) ° i 
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+S" es 
ipn 
owner and was intending to oust the plaint- 
iff, Ram SHANKAR V. Suro DUTT Oudh 987 
Suit for possession—Title with plaintif— 

Onus of proof—Limitation Act (IX of 1908, Sch. I, 

Art lh. 

Where in a suit for possession of immovable 
property, title to the property is with the plaintiff, 
the onus is on the defendant to prove adverse pos- 
session fortwelve yearsand not on the plaintif to 
prove their possession within twelve years. GANPAT 
Rarv Hae Diar Lah. 725 


Agra Pre-emption Act (Il of 1922), ss. 19, 20, 21 
—Pre-emptor having supertor right joining person 
with inferior right—Loss of rights—Subsequent 

{ withdrawal of person with inferior right, effect of 
—Vendee acquiring equal status after sutt but 
before decree, effect of. 

‘ Under the Agra Preemption Act, before it was 
amended by Act IX of 1929,if a vendee acquired the 
status ofa co-sharer equal to that of the plaintiff 
after the institution of the suit and before thedecree 
came to be passed, he could successfully defeat the 
plaintiff's claim, : 

The word “class” referred to in s 21 of the said 
Act does not necessarily mean ore of the five 
«classes mentionedin s 12 (1) but also includes re- 
lations who have a preferential claim under s.12 (3). 

Ifa person possessing a superior right joins with 
shim a person who has an inferior right his superior 
wight is altogether lost, and the mere fact that at 
some subsequent stage the person joined is prepared 
Ko withdraw would not suffice for restoring to the 
Kormer his superior right. Saro BALAK OHAUDHARI v. 
Was SARAN CHAUDHARY All. 775 


Agra Tenancy Act (Hof1901),,s 122—Suit for 
declaration that tenants and not defendants are 
actual cultivators - Suit, if cognizable only by 
Revenue Court—Jurisdiction. - 
The determination of the question whether a suit 

is cognizable by the Civil or Revenue Court is de- 

pendent on the real nature of the suit, and- ‘rot on 
kthe form in whichit is put. The- policy of the 

Agra Tenancy Act’ is that the queations concerning 

whe rights ofa tenant as such should be within thë 

exclusive jurisdiction of the Revenue Court. Where 
~ suit is filed with the object of obtaining a declara- 
ion that the defendants are not the actual cultiva- 

„ors but the tenants of land specified in the plaint 

are the actual cultivators, and the defendants assert 

hat they are the ex-proprietary tenanta of the land, 
he suit falls within the purview of e. 122, Agra 

Kenancy Act and can be tried only by the Revenue 

Yourt. Her Kuar v. TEJPAL SINGH Al: 568 
agra Tenancy Act ilil of 1926), 8. 3 (2)—‘Land,’ 
if includes grove land—Expiry of lease of grove 
before new Act—Lessee holding on—Suit for eject- 
ment —Jurisdiction of Revenue Court. i 
Unders 3 (2) ofthe Agra Tenancy Act of 1926, 

Jand" includes grove-land and a grove-holder is a 

anant. : 
Where the lease of a grove has expired before the 

agra Tenancy Act (IIL of 1926), came into. force 

wut the lessee holds on, 8 suit by the lessor to 

jecthim liesin the Revenue Court and not in the 
sivil Court. Rapa Moman v. Riaz Fatman 

i All. 791 (b) 

ss. 3 (14), 246—‘Decree’, meaning of —Order 

finally disposing of suit so faras Revenue Court ie 

‘concerned—Whether decree—Second appeal, if lies 

—Civil Procedure Code (Act V of 1908), 8. 2 (2). 
The definition of ‘decree’ in s. 3 (14), Agra Ten- 
macy Act, gives a considerably enlarged mesning to 
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‘decree’ as compared with ‘decree’ defined in 8. 2 (2), 
Civil Procedure Code. According to the definition 
contained in ‘the Agra Tenancy Act, an order may 


amount to a'decree,though it does not adjudicate . 


upon the rights of the parties but disposes of the 
suit on a preliminary ground, provided the decision 


finally disposes of the suit,so far asthe Revenue 
Court is concerned. = i 
Where the Judge held, in view of a certain 


family arrangement ‘relied on before him, that no. 
suit for profits could lie ina Revenue Court and 
ordered theplaint to be returned to the -Civil 
Court : : 
Held, thatthe order finally disposed of the suit’ 
so far asthe Revenue Court was concerned and 
that the order was a “ decree” within the meaning 
of s 3 (14), Agra Tenancy Act, and under s. 246 
of the Act, a second appeal was competent from the 
decree. Hasina BEGAM v, ABDUL Hariz 


s, 18—Joint Hindu family—Occupancy' 
rights conferred on sisters by father—Son opposing 
entry of sister's name-—Son referred 10" Civil Court: 
to prove his proprietary rights—Questions of estoppel 
or of grant of occupancy rights—Whether can be 
considered by Ciril Court. : 
Where the father in a joint Hindu family-is re~ 
corded in the khewat for zemindart property and he 
makes a document conferring certain occupancy 
rights on his sister but his son opposes the entry 
of her name as an occupancy tenant, and the son 
is referred to the Civil Court to prove bis proprietary 
right, it isnot open to the Oivil Court to consider 
the question of the validity of the grant of occupancy 
rights and the question of estoppel? such questions 
being solely within. the jurisdiction of the Revenue 
Court. The only question before the Civil Court 
would be the question “of proprietary rights referred 








to it, ATTAR SINGH, v. Man Kunwar‘ All, 983 
S. 45— Joint family—Manager's power: to 
grant ordinary lease—Permanent lease granted by 


1 manager—Lease declared null and void— Position of. 
‘lessee -Whether can be ejected by other members, 
The manager of a joint family has, as such, the 
authority to let out agricultural plots of land to 
tenants in the ordinary course of management of 
the zemindari property and as such, he is competent 
to grant to a person an ordinary lease. Heexceeds 
his power as manager only when he grants a perma- 
nent lease, When a lease is declured null and void, 
the position of the leesee, notwithstanding the in- 
validity of the lease remains that of a tenant and 
he should not be regarded as a trespasser and he 
cannot be ejected on a suit by the other members, 
TAPESAR SINGH Vv, CHHABI AHIR 


——— ss 226, 227— Agreement ` between co- 
sharers to decide profits in a particular manner— 
Whether binding un heirs— Suit for profits by co- 

- sharers under s. 227—Whether cognizable by the 
Rent Court— Contract Act (IX of 1872), s 87. : 

“Where certain co-sharers agree to divide profits in: 

a particular manner, the agreementis binding on 

their heirs until it is terminated. Bo long as the 

arrangement, is allowed to subsist, the rights and 
liabilities of the cco-sharers are regulated by its. 
terms, anda suit for profits by some co-sharers, 
against the cthers unders.227, Agra Tenancy Act, 
is not cognizable by the Rent Court because of the, 
agreement, assuch au arrangement abregates the 
right of suit under ss 226 or 227, Agra Tenancy 

Act. Hastxa Begum. M. ABDUL Hariz . All. 554 

——s, 246, Sez AGRA- TENANCY. Act, 1926, 
8. 3 (14), ; i 





All. 81. 
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Anglo-Indians—Deposit in thejoint names of 
husband and wife—Presumrtion of gift to wife— 
Rules of English Law, applicability of, to Anglo- 
Indians—Anglo-Indians, definition of—Trusts Act 
(II of 1882),s 81. 

Persons of mixed European and Indian descent 


professing the Christian faith and domiciled in, 


India are Anglo-Indiansand in their case there is a 
presumption in the case of moneys deposited in a 
bank in the joint names of a husband and his wife 
thatthe husband intended to make a gift of the 
moneys to his wife They are not governed by the 
principles applicable to Hindus and Muhammadaas in 
this respect, but by the rules of Engheh Law. 
OLEMENT SARGON V. Mrs, MABEL SARGON Nag 1034 
Approver—Approvers having had opportunities to 

consult each other— Whether can corroborate each 

other—False defence set up by accused person— 

If proves his guilt. 

“Where in a crimical trial it is evident that the 
two approvers had ample time to consult each cther 
before they became approvers and also had oppor- 
tunities of consultation after they had surrendered 
themselves to the Police, they cannot be held to 
corroborate each other. 

The fact that an accuted person makes a false 
defence does not prove that he is guilty. Parsav v. 
EMPEROR Lah. 364 
Arbitration—Appciniment of fresh arbitratcr— 

Conditions precedent should be fulfilled. 

Although in certain circumstances the court is 
invested with jurisdictionto appoint a iresh arbitra- 
tor, this authority to appoint does not arise unless 
the necessary conditions procedent have been 
fulfilled. Dorca Prassp v BARATI l AL Oudh 493 

-Arbitrator authorized to deal with costs as 
they would be dealt with by the court—Dismissal of 
suit and award .of Rs. 2,000 costs to plaintiff— 

. Ordinary costs amounting only to Rs. J,0CO—No 
claim for special costs by plaintiff—Auard, if to 
. be set aside—Civil Procedure Code (Act ¥ of 

1908), Sch. II, vara. 15. oe 

Where an arbitrator, who wus asked to decide a 
suit and also authorisedto deal with costs as they 
would be dealt with by the Court, dismissed a 
suit and -allowed costs to the extent of Rs. 2,000 to tle 
. plaintiff though the ordinary costs in the suit were only 
about Rs. 100 and the plaintiffhad not claimed 
any special costs: 

Held, that the arbitrator could allow the plaintif 
only ordinary costs even if the arbitrator thought 
fit to allow him costsand that as the part of the 
award dealing with costs was not separable from 
the rest of the award, the whole award should be 
Bet aside, BHALANSHAH v, Wir Hussein Box Kuan 

Sind 439 
Arbitration Act (IX of 1899), s 19—‘Court,’ 
meaning of—Court in which application under 

a. 19 should be presented—Whether Court seized of 
` the case, 

The word ‘Court’ in s 19, Arbitration Act, means 
the Court seized of the case, whether such Court bea 
High Court ora’ District Court, or any other Court, 
of inferior jurisdiction such as the Court of Small 
Causes or & Subordinate Court It is that court 
which is ina better position to know and to decide 
expeditiously waether the application for stay has 
been filed after eppearance in Court and before taking 
any step in the proceedings Firx Renarasipas & SONS 
v. PIRA MURLIMAL SANTRAM Sind 1€19 F. B. 
Arms Act (XXXI of 1860), ss. 19 (f), 29, 32 

—FProsefution under s 19 (f£: in Dera Ghazi Khan 

District—Sanction of District Magistrate—Necessity 


oy, e 
Tbe provigions of s. 32, Aring Act, 1860, not being in 


{1933 
Arms Act—1£€80—concld, 


force in Dera Ghazi Khan, the previous sanction 
of the District Magistrate is necessary for a pro- 
secution under s. 19 (f), in that District. Prosecution 
without such sanction isillegal. EMPEROR v. ALI Bra 

Leh 437 
Arms Act (XI of 1878), ss. 13, 14, 19 f) 20~— 

Distinction between the sections— Unlicensed pereon 

going armed with revolver—Whether can le 

convicted under s. 20—Applicability of s. 20 to 
possession of personal arms. 

Section 20, Arms Act,is not restricted in its opera- 
tion to cases of importation and exportation of arms 
in bulk, But, for s. 20 to apply, there must be 
some special indication ofan intention to conceal 
possession or the arms from a public servant, Rail- 
way Official or public carrier. 

Section 13 prohibits an unlicensed person from 
going armed with any kindof arms, that is to say, 
a person going armed with either a knife or a 
revolver comes within the provisions of the section. 
But with regard to fire-arms, a further offence mey 
be committed, namely, having them in possession or 
under control, without a license. Section 14 covers this 
offence, and if this offence is committed with the 
intention referred toin a 20, thena heavier punish- 
ment msy be inflicted than for the simple offence 
under s. 14, the penalty for which ja provided-in 
s. 19 (f}. To bein possession or control of arms 
other than those mentionedin s, lj is notan offence, 
though it is an offence to go armed with them, as 
provided in s. 13. 

An unlicensed person going armed with a revolver 
may be convicted under either s 13 ors. J4 of the 
Arms Act, and consequently may be convicted under 
a. 20. Saominpra Kar GUPTA v. EMPEROR Cal. 645 
S 19 (e)—Serrant in possession of master’s 

gun on behalf of master for a shert time only— 

Offence, if committed. 

W here the accused, the servant of a license holder 
was in possession of his masters gun on behalf cf 
master who was away and who had left the place 
where the accused was guarding his master’s money 
fora sbort time only; 

_ Held, that the accused was not liable to be con- 
victed. PARMESHWAR SINGH V, EMPEROR 





Pat, 498 (a 

--—-—-§.19 (f). $ 
SEE ARMs Act, 1878, s. 13 645 
Ses Prenat Cope, 1860, s. 307 843 
Sre PENAL CODE, 1860, es, 411, 414 354 (b 





s. 19 (f)—Accueed pointing out revolve? 
concealed in shed near house in which he lireo 
with his father and brother— Whether sufficient to 
constituie offence 
W here the Police suspecting that the accused’s hove 

contained stolen property, eearcbed the bouse and th» 
accused Jed them: to a cattle shed nearthe house 
which was open and accessible to outsiders anc 
produced a revolver from there and it appeared tha’ 
the accused was living in the house with his fatte: 
and brother: 

Held, that although it was the accused who led th 
Police to the shed and pointed out the place where tho 
revolver was lying, yet the mere knowledge of the 
fact that the revolver was lying in the shedor th 
pointing out of the place from which it was actual) 
found, without proof that that place was in the ex 
clusive possession of the accused, is not sufficient t 
bring home the offence to the accused and that he wa» 
not guilty under s. 19 (f) Arms Act. Gran Cuan 
v. EMPEROR Lah, 23: 
s 20. Sze Arms Act, 1878, 3. 13 64: 
=S. 22—Sword-stick, if a sword within the 





Vol. 146] 


Arms Act—1878--concld. 


meaning of Arms Act—Selling of sword-stick 

without license—Whether offence, 

A sword-stick is a ‘sword’ within the meaning of 
the term ‘sword’ in the Arms Act. Consequently, 
selling of a sword-stick or the using of it without 
license is an offence under s 22, Arms Act, by vir- 
tue of notification of the Bombay Government under 
the power conferred by the Arms Rules, 1924. 
Maura Bovsi SHIKALDAR V. MPEROR Bom. 472 
Army Act (VIH of 1911), ss. 2 0), 120—Pay of 

accountant of army employedat any Frontier Pass 

—Exemption from attachment. 

Whether a person be actually enrolled under the 
Army Act or not if he wasat the time employed at 
any Frontier Passspecified by the Governor-General 
in Council by notification in this behalf he would for 
the time being be subject to the Army Act within 
the meaning of s.. 2 of that Act and his pay would be 
exempt from attachment so long as he is employed at 
that Pass JAG MOHAN Lat v. Gomatr All. 494 
Award —Case transferred from Court making refer- 

ence to arbitration—Transferee Court -- Jurisdiction 

to hear objections to and pass decree in accordance 
with award—Hrror in law on the face of award 

, ~-Meaning of-—Civil Procedure Code (Act V of 

1908), Sch II, para. 14 

Asa rule, in the absence of any provision to the 
contrary, when a case is transferred from. the file of 
one court to that of another, the Court to which the 
case is so transferred is invested with all the powers 
possessed by the Court which was originally seized 
of the case and such Court can deal with the case in 
the same manner as the original Court. There is no 
provision of law which excludes a Court, to which a 
case is transferred, of jurisdiction to deal withan 
award based on a reference made by the other Court 
béfore transfer of the case from its file. The Court 
to which a case has been transferred has full juris- 
diction to deal with the objections to an award and 
to pass a decree in accordance with it in spite of 
the fact that the original reference had not been 
made by it. 

An error in law on~the face of the award means 
that one can find in the award or document actually 
incorporated thereto, some legal proposition which 
is the basis of the award and which canbe said to be 
arroneous. It does not mean that ifina narrative a 
reference is made toa contention of one party, that 
opens the door to seeing first what that contention ig, 
and then going to the contract on which the parties’ 
rights depend to see if that contention is sound. 
The award will stand unless, on the face of it, 
hey have tied themselves down to some special 
egal proposition which when examined, ap- 
years fo be unscund.  HARBHAN Darrov. LADLI 
JARAN Oudh 582 
creating mortgage—Provision to recover 

money by execution on default to pay—Decree on 

award, if a mortgage decree, 

Where an award, inaccordance with which a decree 
was passed, created a mortgage for a delinite period 
ind provided that on failure to pay within six 
nonths, the decree-holder could recover the money 
n execution from thé mortgaged property : 

Held, that the decree could not be construed as a 
nortgage decree. GanpaT Kary, Wisanpa RAM 

Pesh, 681 
3echuanaland Protectorate Income Tax 

Proclamation (1922), s.15 (1). Seg Incomz r 

39 
jenaml—Close relation between assignor and assignee 

— Transaction, if bogusor sham, 

Olose connection between the assignor 





and -the 
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asgignea is not sufficient to indicate that the assign- 
ment is a bogus or sham one, MAMOOJI Moosasl 1 
TAYEBALI s Sind 730 


Decree for profits against benamidar— 
Purchase of share recorded in benamidar's name at 
auction sale— Beneficial owners, if bound by sale— 
Purchaser, if acquires right of beneficial owners. 
When adecree for profits is obtained against a 

benamidar, it must be deemed to be binding on the 
beneficial owners for whom he is benamidar, and 
when in execution ofthat decree, the share recorded 
in the name of the benamidar is purchased by a 
person, such person must be held to have acquired 
the proprietary interest of the beneficial owners in 
the same. LACHMAN SINGH v, OoLLEGTOR or MoRADABAD 
All. 873 
Bengal Alfuvion and Diluvion Regulation (Xt 
of1825),s. 2—Custom of dhardhura—Whether 
exists in Ghazipur District—Custom, if applies to 
large navigable rivers, 

The custom of dhardhura exists in Ghazipur Dis- 
trict by which the deep stream forms the boundary 
between the villagesof Malsa Khasand Malsa Khurd. 
The application of the custom is not limited to 
smaller rivers and the use of the word ‘contiguous’ 
in s. 2, Bengal Allavion and Diluvion Regulation 
does not so limit it. The custom applies to large 
navigable rivers alsc.The deep-stream rule will apply to 
a case where the accretion has been gradual and there 
has been no suddan change of the stream. Rax 
Sussac Rat v, Sago Samar Rat All. 795 
——S. 4—'Gradual,’ meaning of. 

The word ‘gradual’ in s. 40f the Bengal Alluvion 
and Diluvion Kegulstion means slow and impercepti- 
ble. RAM SUBHAG Rat v, SHEO SAHAI Rat All, 795 


Bengal Ferries Act (I of 1885), ss. 6 (d), 8, 16, 
28—Ferry, existence of—Whether depends on 
actual maintenance of boat—Limits of ferry—How 
to be proved—Merz name of ghat with evidence of 
situation of village — Whether sufficient to locate 
limits of ferry—Se. 16 and 28, if conditional on 
fulfilment of duties imposed by s. 8. 

The existence ofa-ferry depends not on the actual 
maintenance of a bost and provision of facilities for 
crossing but on the existence of a right to maintain 
them. I is not necessary for the limits of a ferry 
to be defined by noiification Where the limits are 
well-known, a notification is unnecessary. It can 
be proved by oral evidence whatare the limits be- 
tween which the ferry plies Section 6 (d), Bengal 
Ferries Act, wouldmeet the case where this ig 
doubtful and a notification under s. 6 (d) would 
obviate the necessity of adducing oral evidence as 
to what the iimits zre, In the absence of a notifica- 
tion it should be proved by oral evidence what the 
limits of the ferry, in each particular case, are. ` 

A fe:ry may be named from a village in whose 
neighbourhood it is, though actually the starting of 
the ferry may be ia another village. The mere namé 
of the ghat coupled with evidence as to the situation 
of the village is not sufficient, ın the absence of defi- 
nite evidence of the ferry ghat being located at a 
particular point. h 

Sections 16 and 2f, Bengal Ferries Act are not 
made conditional on thes ulêng of conditions 
imposed by s.8. ABDUL GHANI v. IUMPEROR 
a es Pat. 605 
Bengal Land Revenue Sales Act (XI of 1859), 

ss. 13, 54—Sale of ijmali shares for arrears of 

revenue—Purchaser, if takes subject ww rights of 
mukarraridar—Muzarrari lease—Construction— 

Mukarraridar to pay Government Revenue and on 
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rupee to grantor—Whole amount, iy to be treated as 

rent, 

When an ijmali share falls into acrears of Govern- 

‘ ment Revenue and is sold under s. 13, Bengal Land 

. Revenue Sales Act, the purchaser inkes the share 

_ subject to the encumbrance of the mckarrari and the 

. mukarraridars cannot be disturbed in their posse- 
sion. 

A executed a mukarrari patta to zertain persons, 
reciting, inter alia, that nine amas out of his 
twelve annas share in the mauza are given in mukar- 
rari to him at an annual jama of Rs. 243-15-0, out 
of which the mukarraridar should pey Rs 242-15-0 as 

_Tevenue and the balance of one rrpee as reserved 
8 ‘wq 03 JUert the end of every yea-: 
. Held, that the grantor retained the proprietary 
. Tights together with such incidents as for example 
. mineral rights and that he might reenter for failure 
of the mukarraridar to pay the reat reserved; and 
„that the rent reserved was Rs &3-15-0 notwith- 
standing that out of this sum, Rs, 2-2-15-0 was to be 
paid into the Government treasur- to satisfy the 
- Government's claim to revenue anc the balance of 
only one rupee to the grantor. SHAKAL KUER v. 
, PARMANAND ; Pat. 963 
5. 34—Sale held when there were no arrears 

—Whether.a sale under the Act—S_ 3}, when applies 

A sale held where there is. no a-rear of revenue 
is not a sale under the provisbns of Bengal 
Land Revenus Sales Act. To suck a sale the Act 
cannot apply, andthe special limiteion provided.by 
g. 34 of the Act for the executiot. of the derree 
does not govern. such sales. It is only 
when a sale is held under tle Actand an 
application for execution of = decree setting 
-aside such a sale is made, thes s. 34 applies. 
BALKISH BIBI Vv, FARIDAL ALAM Cal, 603 
Bengal Landlord and Tenant >rocedure Act 
“(VII of 1869)—Notice to quit under—Whether 

` should expire at endof year of tecancy. 

Where a tenancy is governed by the Bengal Land- 
lord and Tenant Procedure Act, 2 notice to quit 

‘must -be reasonable but need not >urport to deter- 
mine the tenancy at the end of the year of the 

- tenancy. NaBIN CHANDRA 9. RAMESH CHANDRA 

: : Cal. 858 

Bengal Tenancy Act (VIII of 1885),s 5— 
` Permanent sub-lease granted to under-raiyat by 

Hindu widow—Lease bona fide though without 
necessity—Occupancy right acquired during 
widow's life-time—Under-raiyat, whether can be 
ejected by veversioners—Sub-lease ty registered 
instrument—If can be used in evidence of the 
tramsaciion, : 

Where an under-raiyat comes upan theland under 
a permanent lease from a Hindu widow, and the 
lease, though not justified by lega- necessity, ig 
otherwise bona fide, and he acquirsan occupancy 
right by custom within the lifetim- of the widow, 
he is protected from eviction at tl instance of the 
reversioners although the sub-leass does not bind 
them. 

When the instrument evidencing the permanent 

-gub lease is a registered one, it Gnnot be used in 
evidence of the transaction in view ofs. 85 (2) of 
the Bengal Tenancy Act but the transaction may be 
otherwise proved. ARJUN (CHAN BA MANDAL v. 
TFRAILARYA MANI DASSI R Cal 246 
——— 8. 29—Kabuliyat—Contrae to pay enhanced 
© rent at future measurement— Whether offends 

: aporna! + 29—Contract, if enfore-able -Remedy of 

plaintif. , 

* Where a kabuliyat between a lardlord and tepant 
na = || e ` + = 
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staled that the tenant was holding a jama of 4C 
bighas, by guess, at a rate of Re 1-10-0 per bigha, 
that is to say for a rental of Rs 65, that he would 


_goon paying the said rental, but when the measure 


ment would be next made and the quantity of lande 
would beascertained the tenant would remain bound 
to pay rent at the highest rate paid by tenants ow 
the same class holding neighbouring lands, and or 
measurement the land was found to consist 0) 
48 bighas and the highest rate of rent of neighbouring 
lands was found to be Rs. 4: ; 

Held, that the contract by which the tenant agreec 
to pay for the total area at the highest neighbouring 
rate was a contract which offended against s, 2% 
Bengal Tenancy Act, and was also one without con 
sideration and hence unenforceable: 

Held,also, that the plaintifis had the right to pro 
ceed under the law if they desired to enhance the 
rate of rent but they could not be permitted to rely 
on the kabuliyat for that purpose. SADANANDA Moran 
v. GOVINDA MORAL Cal 524 
——s8s.105, 105 A, 106—Proceedings under 

s. 105 instituted by landlord—Tenant setting up tha 
. rent is not liable to be enhanced—Landlord ceasin» 
_ totake any further part in proceedings—Issue a 

to enhancement, if tobe tried and determined. 

Where proceedings under s. 105, Bengal Tenancy 
Act, are instituted bythe landlord and the tenant 
set up thatthey are not tenure-holders liable to em 
hancement but are reiyais with mokarari status, tha 
issue must under s 105-A be tried and determinee 
even though the landlord ceases to take any furthe 
part inthe proceedings The fact that the tenant? 
statement is filed afterthe expiry of the time allower 
bys 106for a substantive application for correction c 
the Record of Rights, is not material. Satis OHANDR 
MUKHOPADHYA v Nusa Krisuna Roy Cal. 676 
——— 55. 105, 107— Decision of Setilement Office 

fixing fair and equitable rent, finality of- 

Absence of dispute, effect of. 

It is not open to the tenant in a suit for rent t 
impeach the decision of a Settlement Officer fixin; 
a fair and equitable rent under s. 105, Benge 
Tenancy Act, on the ground that there was n 
dispute before the Settlement Officer as to whethe 
the kabuliyatrate wasa legally valid rate or not 
BAYATALLA MANDAL v. PuRNENDRA Narayan Roy Dur 

Cal 898 
s. 106—Civil Procedure Code (Act V o 

1908), 0. XXII,r. 4,0. XLI, rr. 4, 88—Suit fo 

correction of entries in Record of Rights—Ab 

landlords, whether necessary parties—Death of som 
landlords on appeal— Whole appeal, whether abate 

—O XLI,rr 4and 88, applicability of. 

In view of the nature of the relief sought in » 
suit under s 10, Bengal Tenancy Act, the entir 
body oflandlords against whom the relief is sough 
are necessary parties to the suit and to an appes 
arising out of the suit; and, if the appeal partial] 
abates by the death of one of the landlords, i 
can no longer be held to be competent. Order KL) 
r. 4, Civil Procedure Code, is not applicable to. 
case of this nature nor can the provisions o 
O XLI, r. 33,beinvoked in aid of one of the de 
fendants-appellants. HARENDRA NATH OHAUDEURIY » 
DWIJENDRA NATH BANERJI Cal. 831 (l 

s 111-A—Suit for correction of Record o 

Rights —Period of limitation—Nature of such sui 

A suit for the correction of an entry in the Recor 
of Rights is really one under the general law. J 
does not come unders. 111 (A) or any other section 
therefore 
barred by six years’ limitation, DWIPENDRA Nat 
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OnatropapHaya v, MAHENDRA Nata Biswas 
Cal. 875 (a) 
————5. 148 (h)—Rent 9 suit—Minor defendant— 

Special procedure for appointment of guardian, 

whether available in appeal or revision. 

Under s. 148, cl. (kl, of the Bengal Tenancy Act, 
the Court has a discretion either to resort to the 
special procedure prescribed there or not and 
quite open to the Court even in a suit for rent to 
adopt the normal procedure laid down in O. XXXII 
of the Civil Procedure Code. 

The special procedure prescribed in s. 148 (A) is 


not available to any Court other than the trial 
Court or at any stage other than the suit stage, 
Consequently, even in cases in which the special 


procedure was resorted to in a rent suit in the trial 
Qourt, an appeal or a revision case arising out of it 
should be dealt with on the same footing as all other 
appealsand revision cases. Upenpra Nara Das v. 
Daxsua YANI DEBYA Cal, 824 
5. 153—Suit for arrears of drainage cess 

against lakherajdar—Court deciding that cess is 
payable to Government and not to plaintif —Appeal, 

' if Lies, 

Where the plaintiff sued to recover arrears of 
drainage cess and for damages against the defend- 
ant who wasalakherajdar and who contended that 
the cess was payable direct to the Government 
andjnot tothe plaintiff and the Court accepted 
the plea : 

Held, that no appeal lay under s. 153, - Bengal 
Tenancy Act, because no question had been decided 
relating to title to landorto any interest in land 
‘as between parties having conflicting claims thereto. 
DEBENDRA NATH v. ATMANANDA Cal. 335 

s 174 (as amended in 1928)—Sale in 
exeention of rent decree against Hindu widow— 

Application to set aside sale by contingent rever- 

sioners—Maintainadility of. 

The word ‘interest’ in s | 174, Bengal Tenancy Act, 
is wide enough to include not only a proprietary or 
possessory interest but also the contingent interest 
ofa reversioner. An application for setting aside 
a sale held in execution of a rent decree against a 
Hindu widow, may be maintained by 2 contingent 
reversionary heir, SUSHEELASUNDAREE Dasze v. BISHNU- 
papa DE Cal 641 
————-S. 180—Utbandi itenancy—Nature of— 

Ejectment of utbandi tenant—Verbal demand for 

possession—Sufficiency of. 

According to the custom regulating utbandz ten- 
ancies, the tenants retain as tenants only solong as 
the period ot the agreement has not run out, but, 
as soon as that period expires, the tenancy ceases 
and their octupation of the lands depends entirely 
on the will of the landlords, and their rights, i? any, 
«re in no sense higher than those of tenants-at-will. 
For the ejectment of sucha tenant, where there is 
uo written lease, a verbal demand for possession is 
sufficienct. SURENDRA NATH SARKAR v. PooRNACHANDRA 
MUKEBJI Cal. 55 
—— Sch. II, Art 3—Conditions of applicabi- 

lity of the Article—Plaintiffs not taking posses- 

sion of holding after death of last male-holder 
of holding—Suit by! reversioner within twelv2 
years of widow's death—Whether barred. 

In order to attract the provisions of Art. 3, Sch. 
III of the Bengal Tenancy Actit must be proved 
what the plaintifis were dispossessed more than two 
«years before the date ofthe suit by the landlords. 

Where it appeared that the -plaintifis never took 
possession of the holding after the death of the 
widow of the last male-holder of the-holding, and the 
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widow died within twelvé years of their suit claim- | 
ing themselves to be revérsioners : 

Held, that ths plaintifis’ title had not been extin- 
guished on the date of the suit, that they had 
a good title on the date of the suit and as they 
were never dispossessed in fact that they were never 
ia possession and could not have been dispossessed 
by the landlords, the special limitation under Art. 3, 
Soh. IIL of the Bengal Tenancy Acidid not apply. 
Nannu SINGH v, Dre Koer’ Pat. 342 


Blhar and Orisa District Board Electoral 
Rules, rr. 29, 68—Power of District Magis- 
trate to hear elestion petitions—Returning Oficer 
summarily rejecting nomination paper—Non- 
production of certified copy, if material-—Jurisdie- 
tion of Civil Courts to interfere—Specific Relief 
Act (I of 1877), 3. 42. 

Under r. 680f the District Board Electoral Rules 
framed under the Eihar and Orissa Local Self-Govern- 
ment Act, a District Magistrateis not empowered to 
hear election petitions which are based on anything 
more than some irregularity in the Glectoral Rules. If it 
had been intended that the District Magistrate should 
be the exclusive Court for the hearing of election 
petitions, and that the jurisdiction of the Oivil 
Oourts should be excluded, he would have been given 
general powers to entertain petitions based on more 
serious grounds than those of mere disputes arising 
under the Electoral Rules. 

Where inan election, the Returning Officer sum- 
marily rejected the-nomination paper of a candidate 
on the grounds, thas the name ofthe candidate was 
not borne on an electoral roll other than that on 
which he claimed to be borne, and that he had 
produced no certified copy of the electoral roll on 
which he claimed to be borne: : 

Held, (2) that it is impossible to hold that the Re- 
turning Officer exercised the jurisdiction which was 
vested in him when he thus rejected the nomination 
paper without making any realinquiry at all; 

(ii ,thatr 29 (2) did not imply that the absence of 
a certified copy could be treated as if it afforded proof 
that the candidate's name was on the electoral roll: 

(iii) that an order of this nature could be chal- 
lenged in a Civil Jourt under s. 42o0f the Specific 
Relief Act, because thisarbitrary decision of the Re- 
turning Officer not only took away the right of the 
candidate to stand far election, but also deprived the 
electors of the exercise of their right of franchise in 
choosing their own representative. KALI Prasap 
SINGH v MAKUTDHARI PROSAD SINGH Pat, 225 


Bombay Abkarl Ast (V of 1878), ss. 43 (1), 47. 
SEB ORIMINAL PROCEDURE CODE, 1693, s. 5, CHAP. X1V 


419 
Bombay Borstal Schools Act (XVIII of 1929), 

s 6—Offence not first offence of accused—Ac- 

cused, if can be sent to Borstal School—Accused : 

above 16 but below 21 years of age—Sentence for 
imprisonment in jail—Setting aside of sentence 
before passing order of detention in Borstal School 

—Necessity of. 

The mere fact thatthe offence committed by an 
adolescent is not his first offence is no ground for 
not senciug him to a Borstal School. The very 
object of che Bombay Borstal Schools Act is to detain 
adolescents in the Sehool who have formed criminal 
habits when the Covrt considers that their detention 
in the School will be conducive to their reformation. 
Under the Ast the Magistrate should consider whe- 
ther an adolescent ofender who is not “below the 
age, of 16 years and rot above the age of 2) years 
‘should not be sent zo a Borstal School for the pur 
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pose of being reformed, and the Mag-strate should 
apply his mind to the provisions Cf the Act. 

Where a person above 16 and below 91 is sentence- 
ed to undergo imprisonment in jail, it will not be 
competent for the Magistrate to pas: an order of 
detention in Borstal School evenif h= thinks fit to 
do so, unless the sentence passed age-nst him is set 
aside EMPEROR v. NURO CHAPPAR Sind 1076 
— S. 6—Scope of—Proper fom of order 

under s.6—Detention in Borstal Sc. ool 

Unders, 6, Bombav Borstal Schools Act, when an 
offender is found guilty of an offence fc which he is 
liable to be sentenced to transportatior or imprison- 
ment and certain conditions are satisfied, it shall be 
lawful for the Court to pass in lieu ofa sentence of 
transportation or imprisonment an order that the 
offender be detained in the Borstal School for a 
certain term. The proper order under = 6 is to convict 
the accused, and then, in lieu of sentence of 
imprisonment, sentence him to be Jetained for a 
period of not lessthantwo years anc net more than 
five years, EMPEROR v. LAKSHMAN  SIIVRAM 

Bom 1F B. 
Bombay Invalidation of Hindu Ceremonial 

Emoluments Act (Xl of 1926), s 4—Defend- 

ant agreeing to perform D's dutie. as priest and 

to share emoluments—D's death—Suit by D's 

widow for share of emoluments recived after D's 

death—Maintainability of. 

In 1911, the defendant entered ico a contract 
with one D to perform the latter's duties as priest 
in certxin villages and to share the enoluments from 
those services. The agreement wast work as long 
as D pleased subject to a minimum >eriod of five 
years. D died in 1927, and his vidow sued the 
defendant for the half-share of emolcments received 
in the two years since her husband’s death : 

- Held, thatas the original contrac’ came to an 
end, atthe latest on D's death, the Plaintiff in order 
to succeed must prove either that sh:entered into 
a fresh contract with the defendant that he would 
continue to work for her or under he directions on 
the terms of the original karar go faz as applicable, 
that is to say, on the terms of sharirg the emolu- 
ments with her, or she must prove taat the services 
in respect of which these emolumens were earned 
by the defendant were in effect her property and 
that the defendant ia receiving moneys for the 
performance of these services was ac@untable to her 
for those moneys as being moneys land and received 
to her use; but unders.4, Bombay Invalidation of 
Hindu Ceremonial Emoluments Act, any right which 
the plaintiff had to the proceeds was iaken away. 

Held, also, that in the absence of any contract by 
the defendant not to perform services for any per- 
sons for whom he had acted on behaf of D and in 
the absence of any proof that the emoluments he had 
received belonged to the plaintiff, he was entitled to 
act as priest and to retain for his cwn benefit the 
sums which were paid to him. CH3OTALAL v. JAYA- 
GAVRI Bom. 168 
Bombay Land Revenue Code (Act V of 1879), 

$ 142—Fine imposed under—Corviction, nature 

of. 
X conviction under the Penal Coce stands ona 
different footing from a fine imposed-under the Land 
Revenue Code. RASOOLBUK QAZI v. Expgror 
Sind 407 
Bombay Special (Emergency) Powers Act. 

(XVI Of 1932), 8. 29—Applicablity of Act to 

“person living in foreign territo-y— Proceedings 

under the Act—S, 29, if bars appli=ation to Righ . 

Court to quash procegdingas, : 
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Bombay Specia! (Emergency Powers) Act— 
contd. 


Where proceedings are taken under the Bombay 
Special (Emergency) Powers Act, an Act which ap- 
applies only tothe Bombay Presi-lency, it is extremely 
doubtful whether it can be made to apply to a 
person who is not a resident in the Bombay Fresi- 
dency, and not even in British India, but resides in 


. foreign territory, 


Section 29 of the Actis no bar to the High Court’ 
entertaining a petition for quashing proceedings 
taken under the Act. In re J<risunarao RAM- 
OHANDRA Bom 688 

ss. 4, 14—Offence under s. 14—Valid 
order under s 4—Necessity of. 

In order that there shoul! be an offence under 
8. 11, Bombay Special Emergency) Powers Act, itis 
necessary that there should be a valid order under 
8. 4. Inre KRISHNARAO RAMCHANDRA Bom. 688 
Burden of proof. See PUNJAB LAND REVENUE AOT, 

1887, 5. 44 506 (b) 
Suit on pro-note—Denial of censideration 

and plea of fraud. 

Where in a suit ona promissory note, the defendant 
denies consideration and sets up a plea of fraud, the 
burden is on the plaintiff to prove execution of the 
pro-note and the passing of consideration. It is not 
upon the defendant t> prove fraud and want of con- 
sideration. Nanpo v Duara Oudh 709 


Burma Co operative Socleties Act (VI of 1927) 
—Arbditrator under, if can pass mortgage 
decree, 

A co-opzrative arbitrator under Burma Co-operative 
Societies Act, has no power to pass a mortgage 
decree. Tay Gyr v MAUNG Yox Rang. 670 

S. 49—Co-operative Society in liquidation 

—Persons entitled to prosecute claims against 

society. 

Persons other than members or past members are 
not entitled to prosecute claims against a Cn-opara- 
tive Society in liquidation in the Civil Courts, 
Olaims of strangers and members against a Co-opera- 
tive Society in liquidation are alika subject to the 
‘uncovenanted mercies’ of the liquidator. U San 
Bwin v. U MAUNG, GALE Rang. 738 


Burma Expulsion of Offenders Act (| of 
1926),s. 2, cl a} s 4, Sub-s. (4)—Non- 
Burman—'Domicile’, meaning and significance of 
—Intention of residing permanently coupled with 
actual residence, necessity of —Domicile of choice, 

“ Domicile connotes the place in which a man has 

voluntarily fixed the habitation of himself and his 

family, not for a special or temporary purpose, but 
with the intention of making a permanent home 
uatil some unexpected event shall occur to induce 
him to adopt some other permanent home. Every per- 
son at birth acquires a domicile of origin. A person 
may change his domicile by choice. The domicile of 
origin is retained until one of choice is acquired by a 
combination of residence and intention. Two things are 
essential to constitute a domicile of choice in a new 
country, viz., residence in that country without any 
animus revertendi to the country of origin and the 
intention of making a permanent home in a new 
country Domicile ofchoice is, in fact, a mixed 
question of intention and act. There must be an 
intention of residing permanently in a particular 
country, coupled with actual residence. Where the 
intention is acquired the length of residence is 
immaterial, but where there is no direct evidence of 
intention, length of residence is material as showing 
what the intention was, HMPEROR v, Man MOHAN 
Rang. 193 
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Burma Fisheries Act (Ill of 190514, ss. 3 (2), 
21 (b)—Tank definition of —Collection of water 
on private land—Whether can be a fishery —Use 
of yin without permission—Whether punishable 
—Leasing tank for fishing—Lessee punished under 
s. 21 (b)—Lessor, if punishable for abetment for 
having leased tank 
Under s. 3 (2, Burma Fisheries Act,a fishery 

means any collection of water which is of itself of a 
permanent nature or isor has recently been con- 
nected with any waters of a permanent nature, in 
which fish may be found Atank ordinarily isa cəl- 
lection of water which isof itselfof a permanent 
nature. The fact thata tank dries up during a cer- 
tain period ofthe year does not mean thatit is nota 
fishery. 

The fact that a collection of water happens to he 
on private land doss not take it out of the purview 
of fisheries governed by the provisions of the Act 
and therules. In the case of fisheries constituted 
by collections of water on land in private occupa- 
tion, the owner or occupier or a person authorized 
by such owner or occupier is in a position to get 
permission to fish in such collection of water free of 
charge, but subjest to restrictions as regards the use 
of certain fishing-implements. The use of a yin or 
a bamboo screen fixed as an obstruction to the 
passage of fish withcut permission ofthe authorities 
concerned falls within the mischief of s. 21 .4). 

Where A leaseda tank to B for fishing and B was 
convicted under e. 21 (b), Burma Fisheries Act and 
A for abetment onthe ground of his having leased 
the tank : 

Held, that inthe absence of proof of any instiga- 
tion, conspiracy or aid by A in B's use of the un- 


authorized fishing implement, the charge of abet- 
ment against A must fail, ABDUL RAHAMAN v Ey- 
PEROR f Rang. 644 
Burmese Buddhist. Sre Mrxoz 922 


Burmese Buddhist Law—Marriage—Breach of 
promise of marriage—Double value of bridal gifts 
if to be returned—Provision in Dhammathats 
obsolete—Contract Act (IX of 1872), s, 74. 

The provision in the VDhammathats by which double 
the value of gifts given to a girlat betrothal, had 
to be given back on breach of promise of marriage 
is archaic and obsolete, and no longer oughtto be 
followed. In such cases, even if the parent, 
had promised to return double the value, the courts 
should apply s.74, Contract Act, and grant reason- 
able compensation, and not the penalty stipulated 
for. Mauna Law PAYU v. Ma Bau Rang. 724 


Calcutta Municipal Act (Ill of 1923), ss. 386, 
387, 488—Publication of declaration prohibiting 
user of premises for certain purposes—Fact 
of user of premises for such purposes long before 
declaration—Liability for prosecution. 

Where a deélaration under’s. 387, Oalcutta Muni- 
cipal Act, has been published, the corporation has 
the right to prohibit the use of premises irrespec- 
tive of the fact that the premises were being used 
for such purposes long before the declaration by 
the Corporation was made. 

When a person continues to so use such premises 
after publication of the notification, he is liable under 
8.488. CBuUuNI Lat v. CORPORATION oF CUALGUTTA 

Cal. 177 

cantonments Act (Il of 1924),ss. 187, 268— 
Illegal notice—Compliance, if necessary—Qualified 
sanction to proceed with construction—Subsequent 
notice to demolish ‘unauthorised construction’ — Non- 
compliance—Pxosecution—Whether proper —Dis- 
pute between parties, nature of. 

A person isnot bound tocomply with any notice 
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whatever, however illegal or peremptory, - merely 
because it was issued to him by a Municipal 
Board or a Cantonment Authority, and if he 
fails to camply witu it, he does nat render himealf 
liabla toa fine under the Acz 

Where the Oantonment Authority gave a qualifed 
sanction to a person to proceed with the constric- 
tion of his building at his own risk, the cite 
having been claimed by the Government, but there 
was no ‘Municipal objection,’ and when he proceeced 
to build, the Cantonment Authority served him with 
a netics to demolish the unauthorised building on 
non-compliance with which he was prosecuted uncer 
s. 187, Cantonments Act, read with s. 268: 

Held, that there was no unauthorised construct:on 
as he had sanction from the Board to build the 
room which alone he had built; that it was pre- 
posteroua to suggest that when he had had the sanct:on 
of the Board m writing under s 18! he did not 
have the permission in writing of the Cantonment 
Authority; and that the question between the 
parties was a purely civil one. CanTonmENT Boaap, 
Aara v, Kasti BAM. All 2 


C. P. Land Revenue Act (il of 1917), ss.: 70, 
79 —Mere nate by Revenue Inspector asto nature 
of tenancy—Evidentiary value of, 

A mere note made by a Revenue Inspector ir a 
copy of the jamabandi to the effect that - certain 
lands were formerly recorded as ‘muafi khairati’ 
but that in a particular year, there was a charge 
and the holders were recorded as malguzar's servants, 
has no evidentiary value. When an entry is made 
during the pendency of the suit in respect of that land, 
the entry may be corrected if it is found incorrect. 


FATZRAM V, JAYAK Nag. 428 
C. P Land Tenures—Muafi khidmati lards, 
nature of—Difference between muai khidmati 


and muafi khairati lands. 

Muafi khidmati lands are lands held in lien of 
services, and persons holding such Jands are usuelly 
village servanis or malguzar'’s servants. Mrafi 
khairati lands, on the other hand, may be 
lands held free in lieu of service on condition of 
service by persons who are not tenants, or they may 
be lands held by persons who are tenants, but by 
favour ofthe malguzar hold thə lands rent free or 
at alow rent. The difference between land given on 
condition of service andland given to a tenant, 
which is to be held rent free as long as the tenant 
performed certain services isthat if the tenant cesses 
to perform service in the latter cases, the landlord 
is entitled to recover the assessed rent, thougk he 
cannot eject the tenant. FATERAN v JANAK 

| Nag. 404 


Tenant's right as regards trees in his 
holding—Right to transfer, whether restricted to 
fruit of trees— Transfer, if subsists beyond life 
of tenant—C. P. Tenancy Act, 1898. 

Under the ©. P. Tenancy Act, 1898, the tenant's 
rights as regards trees in his holding were not defined 
and the law wes that the landlord was the owner of 
the trees and antitled to carry away the corpuz of 
the trees, which was severed from the soil, whilst the 
tenant was only entitled to the fruit and flowers 
forming the natural annual produce of the trees 
standing on his holding. All thata tenant can 
transferisthe fruit of the trees and not the trees 
themselves. The tenant cannot transfer the right 
beyond the subsistence of his own tenancy and on 
his death any right transierred by him wlll also 
lapse, RUKADUSA V. Tera 4 Nag. S82 
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CP, Municlpalittes Act (li of 1925, s. 38— 
—Absence of inclusion of disputed roaz in Muni- 
cipal jamabandi— Whether negatives pEa of road 
being public road. 

Under s. 33 0f the O. P. Municipalitie Act, 1922, 
all public atreets vest in the Municipal ~ommittee; 
consequently, the absence of the incluion of the 
disputed road in the Municipal jamabanc is prima 
facie good evidence which tends to m: gative the 
plea that the road is a public reac. MAHABIR 
PRASAD V, PITAMBERPRASAD Nag. 601 


©. P. Tenancy Act (| of 1920), s. 35—Tama- 
rind tree, if a fruit free, 

The tamarind is a fruit tree and s. 95, O. P. 
Tenancy Act, gives the tenant right im babuland 
tamarind trees. BEHARI Karar v. MaxeDo BEOYAR 

Nag. 735 

ss 95, 96—Tenant deliberatey forbear- 
ing from uprooting tree—Presumpion—Trees 
from such saplings—Whether belong œ» tenani— 

Tamarind and babul trees—Right of tevant. 

If a tenant does not uproot a tres staring in his 
field, it doesnot follow that he planter. the tree. 
Where atenant deliberately forbears 30 uproot 
saplings which interfere with his cult-vation, he 
must be considered to have taken care (2ifazat) of 
them: the saplings when they grow ino trees be- 
long tohim, But, itis by no means clear that all the 
trees grew from saplings which obstruci=d_cultiva- 
tion. BEHARI KALAR v. MANGLoo BEOYAR Nag. 735 


Cess Act (IX of 1880), s. 54—Notiz under— 

Necessity of decree for cess. 

In order that a zemindar or a superio- landlord 
may be entitled to obtain a decree for cesses as 
against a tenure-holder or against a niszkardar, he 
must establish that there has been a notce under 
s. 54 of the Oess Act. Notice is really © condition 
precedent to the tenure-holder’s or n-shkardar's 
liability or rather the foundation of hS liability. 
BIR BIKRAM Kisnore v, TarazzaL Hussein 
< Cal. 671 
Charitable and Religious Trusts AŒ (XIV of 

1920), ss. 3, 4, G6—Civil Procedure Dode (Act 

V of 1908), s. 92—Disobedience of ord=r of Dis- 

trict Judge to produce accounts—Sut under s. 

92, Civil Precedure Code—Sanction of Advocate 

General, whether necessary—With@awal of 

plaintiff who obtains possession—Right of other 

plaintiffs to proceed with suit. 

Under s.6 of the Charitable and Religious 
Trusts Act once the breach referred to in tLat section 
is committed by the disobedience of an or@r passed 
by the District Judge for production of <counts, a 
suit so far as it is based on such disobedian-e may be 
instituted under s. 92, without the sancion of the 
Advocate General and it is not necessary that the 
suit under s. 92 should be instituted ously by the 
person who secures the order from tl District 
Court: 

If the plaintiff who has obtained permissson under 
s. 6 of the Act to institute a suit umier s. 92, 
Givil Procedure Code, drops out, it is ozen tothe 
other plaintifis who had joined with him i: institut- 
ing the suit to proceed with the suit: Kat VAOHERLA 
Baprrasu v. Rama CHARANDABBAYAJEE Mar. 628 (b) 


Child Marrlage Restralnt Act (XIX G 1929) 
—Whether ultra vires of the 
of the Act—Sentence under, how to be passed. 

So far as Hindus are concerned the Obild Marriage 

Restraint Act is not ultra vires. 

Obiter.--The courts are not at liberty to treat this 
enactment as a legislative imposture and manifestly, 
if it is to be effective, the sentence upon.zhe priest 
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or other celebrant without whoseaid ordinarily no 
infringement of the Act is possible, should be such 


as to deter other avaricious members of his caste 
from following his example. JALSI Kuanv EMPEROR 
Pat.298 


ss. 4, 5, 6—Conviction under—Parties to 
marriage Rajputs—Deterrent sentence against 
priest—Necessity of—Government of India Act, 

1915 (5 & 6 Geo. V, Ch. 61), s. 67 (2) (b). 

Where the mother of a Rajput girl of seven 
years of age, the bridegroom and the priest who con~ 
ducted the marriage were convicted under ss. 6, 4 
and 5, Ohild Marriage Restraint Act, respectively 
andin revision it was urged that the Act was ultra 
vires of the Indian Legislature, previous sanction of 
the Governor-General in Council not having been 
given tothe Bill as passed : 

Held, thatthe contracting parties inthe case being 
Rajputs who are unquestionably Hindus of high caste, 
they came within the scope of the original Bill; and 
that it was safe to hold that the changes introduced 
in the Select Committee were not such asto render 
inadequate the’ “ previous sanction’ accorded by the 





Governor-General, or the introduction of the Bill 
unlawful. JALSI Kuar v. EMPEROR Pat 298 
Chota Nagpur Tenancy Act VI of 1908), s. 64. 
See Custom (CHOTA NAGPUR) 115 
Civil Procedure Code (Act V of 1908), s. 2 (2). 
SER AarA Tenancy Aor, 1923, s. 3 (14) 81 
ss. 2 (2), 92~—Order dismissing cross- 


objecttons—Whether constitutes a decree— Private 

and public charitable trust—Distinction between. 

An order dismissing the cross-objections to an, 
appeal will amount to 8 decree within the meaning 
of s. 2 (2), Civil Procedure Code, if it is embodied 
in the decree. 

Where an appeal was dismissed before the. cross- 
objections were heard, by an oversight, and the 
dismissal of the cross-objections was not included 
in the decree, if will be mere waste of time to 
order the District Judge to incorporate the dis- 
missal of the cross-objections in the decree and 
extend time for the appellants to go in appeal. 
Musutaq Hussain v. MoHAMMAD Hassan Kuan 

Lah. 1075 


———— s., 11—'Heard and decided’—Suit by 
endorsee against maker and endorser of promis- 
sory note—Note found tobe forgery—Fresh suit 
against endorser, whether barred—Refusal to 
decide question of endorser's liabilitg in prior 
suit, effect of. 

The plaintiff as endorsee of a promissory note 
executed by A to B and endorsed by B to him 
brought a suit against A and B, seeking a decree 
against both, A denied the genuineness of the note. 
Badmitted receipt of consideration for the endorse- 
ment but pleaded that he was an unnecessary party. 
The court found that the pre-note was not genuine and 
that the plaintiff had no cause of action against B in 
that suit, his remedy being by way of aseparate suit 
and dismissed the suit entirely. The plaintiff broughta 
fresh suit against B : 

Held, thatthe decision of the court in the prior 
suit thatthe plaintif cannot recover in that suit 
but must sue again, though it was clearly wrong, was 
binding on the paztiesand as the liability on the 
endorsement was not heard and decided, the second 
suit was not barred by res judicata, NARAYANA NADAR 
v. ARUNAOHALA NADAR Mad. 487 


S. 11—Parties to subsequent suit arrayed 
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_ onsame side in previous suit—Subsequent suit to 
determine their rights inter se— Whether barred. 
Where in a previous partition proceeding 

initiated at the instance of a third party, it was not 

necessary for the shares of the parties toa subsequ- 
ent suit to be decided they having been 
arrayed in the same side in those proceedings, 
subsequent suit to determine the sharesof the 
parties between themselves is not barred by res 
judicata, Ras RAJESHWARI Kaur v. Jang BAHADUR 
SINGH Oudh 131 


— _ 8.11—Provisions, if exhautive. 

Per Wazir Hasan, C J.— Section 11, Civil Procedure 
Code, is not exhaustive of the subject of res judi- 
cata. KAMPTA SINGH v. RUDRA Pratap SINGH 

Oudh 138 F B. 


s. 11— Question raised but not decided— 
Whether operates as constructive res judicata 
When a question has been raised but has not been 





decided, no constructive res judicata can arise. 
Morir Ram v, KARIM All. 457 
s. 11—Res judicata between co-defendants 


—When applies. 
. Where in a suit there was no real contest among the 
defendants between themselves and they had no 
occasion to appeal against a particular finding in that 
suit as that suit was dismissed as against them the 
decision will not operate as bar by wey of res 
judicata in a subsequent suit in which some 
of the defendants in the former suit figure as plaint- 
iffs. ABDUL QAYUM v ABDUL RAHMAN Oudh 710 


s. 11—Res judicata —Hssentials —‘Under 
the same title’—Religious endowments—W orship- 
Per's rightto sue—Declaratory suit—Fresh denial, 
whether gives fresh cause ofaction. 

In order toapply the bar of res judicata it is 
necessary for the defendants to establish that the 
parties were litigating under the same title in the 
previous suit. The decision ina suit in which a 
person was sued in his personal capacity will not 
be res judicata in a subsequent suit where he is 
sued as the pujari representing a temple. 

The worshippers of a temple are entitled to sue 
for a declaration that the property in suit helongs 
to the temple and the objection that the suit had 
been instituted in thename of the temple and not 
in the nme of the worshippers personally isof an 
entirely technical nature and can easily be met by 
an amendment ofthe plaint as to the nomenclature 
of the plaintifis. 

Where the plaintiff is in possession, each 
denial of title to the property in dispute is afresh 
invasion of his right and affords a fresh cause of 
action to establish his titleto the property in dis- 





pute. Ram LALU. MANDIR THAKURJI Lah 136 
s 11—Res judicata— Execution proceedings 
—Ex parte orders without specific notice of 


claims, whether operate as res judicata—Principles 
discussed—Suit for specific performance —Com- 
promise decree—Construction—Haxecution of sale 
deed delayed—Purchaser getting to possession— 
Vendor's right to claim interest on equitable grounds. 
A compromise decree passed in a suit for specific 
performance provided that the Jst and 3rd defend- 
auts should execute a sale deedin favour of the 
plaintiff, and the said document be filed for regis- 
tration on May 30,1917, at the expense of the 
defendants, who should get it registered, that the 
plaintif do py tothe defendants Rs. 4,570-8-0 
settled to be -paid before the Registrar at the time 
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of registration. It was further provided that if the 
plaintiff cannos pay the amount before the Registrar 
on the aforesaid due date, that is, on May 30, 1917, 
the defendants should recover the amount thence 
forward with interest at 12 annas percent per month 
tillthe amount is paid: the sale deed was not executed 
or got ready by the defendants on May 30, 1917, 
and the plaintiff having got into possession of the 
land did not trouble himself to execute the decree, 
and get the sale deed executed by court. The sale 
deed was executed on December 17, 1924 and the 
4th and 2nd defendants applied asking the court to 
call upon the plaintiff to deposit the amount in court 
with interest from May 30,1917. Notice issued to 
the plaintiff on this application did rot convey 
any specific construction that such interest was 
claimed.~In a subsequent application for the same 
relief: : 


-Held, that the reference to interest in the 
decree contemplates it as due from and after the 
date ofthe execution of the document but interest 
shauld be allowed from May 30, 1917, on equitable 
considerations as the plaintiff was in possession of 
the property. 


Held, further that as the previous application did not 
convey any information that it contained a claim 
for interest from May 30, 1917, an order made 
on itcannot be res judicata on the question of the 
right to recover interest in the subsequent appli- 
calion, SURYAPRAKASA Rao v. VENKATA DIKSHITULU. 

Mad. 317 


s. 11—Res judicata on general principles— 

Scope of the doctrine—Competency of court to try 

second suit—Whether material for applicability 

of the doctrine. 

The generalrule of res judicata which exists apart 
from the provisions of $, 11 of the Code of Civil 
‘Procedure can be resorted to only in those cases 
which do not tall within the four corners ofs. 11 of 
the Code, 

Where the judgment in the previous litigation 
was given ina case which was decided by a Munsif 
of the First Class whose pecuniary jurisdiction 
extended to Re. 1,000 only and the subsequent suit was 
brought ina court with a higher pecuniary jurisdic- 
tion and could not have been decided by th Munsif 
who tried the previous suit : 

Held, that the decision in the previous suit was 
not res judicata. Kapuriav Ganaa Devi Lah. 880 


———s 11, Expl. 1V—Conditions of applicadi- 
lity. 
. In order that Expl. IV to s. 11, Oivil Procedure 
Code, should epply it is not only necessary that the 
defendant could have raised the present defence in 
reply to the former suit, but it must also be shown 
thet he was bound to do so. OHIRAGH v. GUL 
McHAMMAD Lah, 395 


—s. li, Expl. IV—‘Might and ought'— Suit 
jor rent—Omission to plead partial dispossession 
—Desree far entire rent—Plea raised in subsequ- 
ent suit—Rule of constrictive res judicatas, whe- 
ther applies. 


In a suit for rent the defendant did not plead 


‘that he was not in possession of the entire lands of 


the tenancy aad allowed a decree to be passed 
against him forthe entire rent. In a subsequent 
suit for rent heset up this plea and it was contend- 
ed that the defendant was precluded ty reason of 
the doctrine of constructive ves judicata from set- 
ting up the plea ; 
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Held, that though the defendant might have taken 
such a plea in the prior suit it cannot be said that 
he ought to have taken the plea and the matter was 
not, therefore, res judicata. HARI Nara v. KULESH 
CHANDRA GHOSE Cal. 878 


s 11, Expl. IM, 0. XXI, r. 22—Notice under 
—Judgment-debtor's objection to decree-holder’s 
capacity to maintain application to execute—Rejec- 
tion of—Res judicata~ Whether operates to debar 
judgment-debtor from objecting subsequently =>, Hi, 
Expl IV, whether applies to execution proceedings, 
The object of the notice issued under O. XXI, 

r. 22, is to give the person, against whom execution 
is taken, an opportunity to urge objections as to the 
maintainability of the execution application and to 
prevent his being taken by surprise after the lapse of 
two years or more from the dateof the decree. 
While raising such objections, he is obviously not 
bound to raise all other points, which might exist 
against the particular mode in which execution is 
sought. Consequently, if the objection ofa judgment- 
debtor as to the decree-holder’s right to maintain 
an application is rejected, res judicata does not 
operate to prevent him som objecting to the mode of 
ion sought subsequently. 
ae Whether Expl IV to s. 11, Civil Procedure 
Code applies to execution proceedings. HIRA Lau, 
Moman DEYI Lah. 1024 
— ss. 22, 24—Transfer of case—Application 
under s. 24—Notice, if necessary—Conditions for 
er of case, , 
e PTN of the defendant is no 
ground for transfer of acase anda strong case 
should be made out where such transfer is prayed 
T during the pendency of a suit for dower at 
R, the husband fileda suit at Sfor restitution of 
conjugal rights as a counter blast to it and the wife 
applied for transfer of the case at S to R on the 
ground that several of the witnesses likely | to be 
called lived at Rand that the material facts in both 

i ld be the same: 
a that the cases should be tried at the same 
place and that the interests of justice required that 
they should be tried at KR. ZABIDA KHATOON v. 





MOHAMMAD HAYAT KHAN Lah. 38 
—-- — § 24—Scope of. f 
Under s. 24, Oivil Procedure Code, no notice 


before filing an application for transfer of a case is 
necessary. ABIDA KaatToon v. MOHAMMAD HAYAT 


KHAN 

pa s. 24-—Transfer of case—Suit before 

Subordinate Judge with respect to dismissal of 

ghatwal—Suboraiuate Judge subordinate to Com- 

missioner in his executive capacity—Whether a 
transfer. 

Where a pace of dismissai of a ghatwal was 
passed by the Commissioner and a declaratory suit 
was filed before the Subordinate Judge who was 
also the Deputy Oollector and who in his executive 
capacity acted in the matter of the dismissal, the mere 
fact that he was subordinate to the Commissioner 
in his executive capacity would be no ground for 
transfer of the case from his file JoGENDRA NARAIN 
SINGH v. Rapua Prasad SINGH | Pat 1087 
ss. 24, 96—Suit originally filed as small 
transferred  subsequenily—Right of ap- 








cause 


a sks fact that the suit was originally insti- 


in the Court of Small Oauses and was trans- 
me ‘therefrom ander s. 24, Oivil Procedure Code 
cannot alter its nature, when it was in fact not cog- 


Lah. 38 
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nizable by that court. UBED'UL-RAHMAN v Darpart 
Lau Lah, 845 
-+ -«— S.35-A See PROVINCIAL SMALL CAUSE 
Courts Act, 1857, ss. 24, 25 993 (a) 


S. 46 —Precept—When to be issued- Pro- 
cedurein issuing precept--Court issuing precept 
—Whether can attach property itself. 

Under s. 46 of the Oivil Procedure Oode, it is 
open to the court passing a decree to send a precept 
tə another court which is competent to execute such 
decree to attach any property belonging to the 
judgment-debtor and specified in the precept. Where 
a precept is applied for under s. 46, Civil Procedure 
Oode, all thatthe court passing the decree can do 
is to -issue a precept to another court specifying the 
property which the latter isrequired to attach It 
is Dot open to the court issuing the precept to 
attach such property itself. The court to 
which it is issued must attach the property and wait 
for an application for execution being made by the 
attaching creditor. Such attachment subsists for 
two months and no longer, unless it is extended by 
another order of the court issuing the precept. The 
attaching court isthe court to which the precept is 
issued and not the court which issues the precept, 
Rausrv RAMJI All, 991 

S.47—Question between deereesholder and 
representative—Whether one within s, 47—Appeal- 
ability. 

Quere — Whether a question that arises between 
a decree-holder and his representative in execution 
prozeedings is one within the scope of s. 47, Civil 
Procedure Code and whether an appeal lies from an 
order deciding such question. Nasin KISHORI 
CHOUDHURY V JAGNESWAR SANYAL Cal. 502 


——  s 47, O. XXI, r. 58—Decree against 
assets—Aitachment—Claim by legal representatives 
on their own behalf— Onus of proof of 
title—Proof of possession, effect of. 

It is an established principle of law that a person in 
possession cannot be dispossessed by any other person 
unless that other person establishes his title to the 
property. 

Where properties are attachedas properties of a 
deceased person in the hands of the defendants and 
the defendants who are in possession claim the 
property as their own, the burden is onthe decree- 
holder to prove that the properties belonged to the 
judgment debtor. SARFARAZ ALI v. ABDULLA 

Oudh 1023 

—— 8.47, O. XXI,r. 66—Sale proclamation— 

Decree for sale—Rights of parties claimed under 

prior encumbrances to be notified—Order as to 

whether such rights can be claimed—Whether order 
under sa 47—Appealability. 


A person executed three mortgages 
successively in favour of three men. ‘The 
second mortgagee instituted a suit for sale 
impleading the third mortgagee, who however 


did not put in his appearance. A decree for sale 
was passed in favour of the second mortgagee. 
In the course of the preparation of the sale pro- 
clamation under O. XXI,r 66, Civil Procedure Code, 
the third mortgagee put in an application praying 
that the encumbrance due tohim be me tioned in 
the sale proclamation as he claimed the rights under 
the first mortgage by subrogation: 

Held, that in drawing up the proclamation it was 
enough to mention that the third mortgagee claimed 
allthe rights of the first mortgagee by subrogation 
and that whether those rights subsisted or had been 
in any way affected in consequence of his omission 
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toset them upin the appellant's suit was a question 
which did not call for a decision at that stage. 
Held, also, that inasmuch as the lower Court pro- 
nounced an opinion as to whether the third mort- 
gagee was entitled to claim the rights of the first 
mortgagee, the order was one under s. 47, Oivil Pro- 
cedure Code and hence appealable. SYED MAHWUD 
Hasan v. MOHAMMAD ABDUL HAMID All. 477 
s. 47 :3)—Scope of—Dispute between rival 
representatives of one party—S. 47 (3,,if applies 
—“Hur the purposes of this section,” significance 


of. 

Sestion 47,sub-s. (3), must be read as ancillary 
to sub-s. (1) and only comes into operation where 
there is a question arising between the parties to 
the suit or their representatives relating to the 
execution, discharge or satisfaction of the decree, 
and it does not apply toa case of this sort in which 

“the question is between rival representatives of one 
party, the other party having throughout disclaimed 
any interest in the question. The words “for the 
purposes of this section” insubs.(3) seem clearly 

to introduce the limitations contained in sub-s. (1), 

and it is’ impossible to read subs (3) as an 

entirely independent provision Before sub-s. (3) 

comes into operation there must be a dispute 

between the parties and it must relate to the execution 

discharge or satisfaction of the decree. VENUBAI V. 

DAMODAR y Bom 336 

— s. 50,0. XXI, r. 90,0. XXII— Application 

to set aside sale- -Omission to implead legal 

representatives of proper but not neceseary 
parties— Effect of—Major described as minor — 

Proceedings, if vitiated—Inadequate price obtained 

not due to irregularities— Sale, validity of. 

In proceedings toset aside a sale, omission to 
implead legal representatives of certain transferees 
of the property on their death, is a mere irregula- 
rity which cannot result in the sale being anullity, 
as they were not necessary parties in the action and 
hence in the execution proceedings, though. they 
were proper parties. The mere fact that they were 
parties in the suit does not mean that they . were 
necessary parties to the execution proceedings. 

It is impossible to hold that althoughan action 
could have been brought against the necessary parties 
leaving out the parties who are merely proper parties 
that execution could not proceed without their being 
added as parties. Their not being joined “does not 
result in the splitting up of the security. 

Description of certain majors as minors is at thé 
most a mere irregularity and does not result in the 
sale as between the decree-holders and the mort- 
gagors being a nullity, LALDHARI PRASAD v, 
NILKANTH PRASAD SINGH Pat, 155 
——— S 54—Scope of. 

Section 54, Civil Procedure Ocde, does not apply 
to a suit for partition ofa revenue paying estate 
where no separate allotment of revenue is asked for. 
FAGIR Onanp v, MOHAMMAD AKBAR Kuan Pesh 201 

S: 55—Defendant entering plaintiff's baithak 
with bailiff and Naib Sheriff under bona fide 
belief that judgment-debtor was there—Trespass, if 
commtted— Damages. 

In execution of decree against the plaintiffs 
brother, the defendant entered the baithak of the 
plaintiff with bailiff and Naib Sheriff believing that 
the brother was there, with the object of effecting 
his arrest The brother was not there and the defend- 
ant apologisedto the plaintiff: - 

The plaintif afterwards filed a suit for damages: ` 

Heid, that the defendant acted lawfully, that no 
trespase was committed and that the plaintif was not 
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entitled to any damages. Divi DAYAL v. GHULAM 





MUHAMMAD Lah. 543 
- 8.58, O. XXI, r 2—Judgment-creditor 
agreeing to release judgrient-debtor on security— 


Whether anwunis to adjustment of decree 

A judgment-creditor can agree to the release 
of the judgment-debtor, to the security bond 
being cancelled, and to the prohibitory order 
being discharged, without agreeing that his decree 
bad been fully satisfied. When the decree-holder 
fails to c*rtify the adjustment of a decree as a whole 
or when the judgment-debtor fails toapply to kave 
an adjustment recorded as certified, the court will 
not recognize any alleged. adjustment. SHIVALDAS 
MOHANDAS v LALCHAND VASABDAS Sind 961 
— §.60'n), O. XXXill,r.10—Suit in forma 

pauperis — DCompromise— Maintenance decree— 

Application by Government to recover court fee— 

Receiver, if can be appointed—further mainten- 

ance if can be attached- 

Where a widow sued in forma pauperis for 
recovery of possession of amoiety of a house from 
her co-widow and her claim was compromised by a 
maintenance decree of Rs. 8 per month which was 
made a first charge on the house and subsequently 
the Government applied under O. XXXIII, r. 10, 
Civil Procedure Code, for recovery of theamourt of 
the court-fee by appointing a Receiver of the 
plaintiff's maintenanca anc directing him to make the 





Held, that under s 60 im), Oivil Procedure Code, 
a right to future maintenance not being liable to 
attachment or sale, the court cannot grant thia 
form of equitable execution over the property, and 
that even if the court had jurisdiction 10 appoint a 
Receiver, the court ought not to do so, having 
regard to the small amount of the maintenence, 
SECRETARY oF STATE V. SOMI Bom. 340 
—— ss 63.73—Stay of execution under 3 63 

by superior Court— Decrze-holder in inferior Court 

if entitled to apply for rateable distribution 
without further application, 

Holders of decrees of inferior Courts, whereof exe- 
cution .has been stopped by the Superior Court 
under s. 63, Civil Procedare Code, are entitled to 
apply to the latter for reteable distribution under 
s. 63 read with 8.73 of the Code without any further 
application Barsoo RAM, SAHU v. PARTAP NARAIN 

; Ali 575 
———- 5 64,0. Vi,r.4, O XXI, r, 57—Clasing 
of execution case—Termination of  attachment— 

Mortgage before fres.  attachment—Validity— 

Knowledge of execution proceedings, effect of— 

Transfer of Property Ast, 1882, s. 58— Fraud, 

Where a decree-holder applies to have attachment 
under the decree of propsrty which has been pre- 
viously attached under the decree, it lies upon the 
decree-holder, if the question is raised, to show 
that the second application was unnecessary by 
reason of the first attachnent being still subsisting. 
Failing such evidence, a court may presume that 
the prior attachment had ceased before the appli- 
cation for a second attachment was made. ` 

For the purposes of O. XXI, r. 57, Civil Procedure 
Code, the closing of the case by the decree-holder 
cannot possibly place him on a higher ground than 
the closing af the case by the court because he was 
in default. 

Where certain propertiss were attached and put 
up for sale and as there were no, bidders the case 
was closed and the decree-holder applied for attach- 
ment again but during the interval the judgment 
debtor had mortgaged the properties ; í 
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Held, (2) that the mortgage was valid as it 
was executed ata time after the first attachment had 
ceased and before the next attachmentarad come into 
existence; 

(ii) that the mere knowledga that the 
execution was pending against the transferor for 
long does not necessarily make the trensfer invalid 
as against bona fide transferees for value. V.P., 
L, Firs vB K.S M, CHETFIYAR Fira Rang, 954 
s 64,0 XXl, r. 90—Persmı acquiring 

interest in properiy after attachmen- but before 

sale—Whether can file applicaticnio set aside 
sale. 

Where a person acquires some interest ina prop- 
erty after itis attached in execution kut before the 
gale, he is a competent person to flean application 
to set aside the sale under O. KAI, =>. $0, Oivil 
Procedure Code Section 64, Civil Procedure Code, 





doss not bar suchan application, BEUPENDRA 
Nate v JATINDRA NATH Cal. 339 
s.66—Suit by real owner lo enforce 





mortgage— Plea by defendant thaz he is a 
benamidar of plaintiff in regard > ownership 
—Maintainability of suit. . 
Section 66, Civil Procedure Code, onl> bars a sult 
against a person claiming title onthe basis of an 
auction sale, based on the ground that she purchase 
was made on behalf of the plaintifis. It does not 
bar a defendant against whom a suit bcs been insti- 
tuted to enforce a mortgage from pleading that he 
had purchased the mortgaged properties benami -for 
the plaintiffs and so the mortgage has been extin- 
guished and the suit is not maintainable. 
QANDHARA SINGH v. GoxaL OHAND Lah. 932 
$8.73. See Civiu PROOEDURE Copy, 3J 08, 
s 63 ; 575 
s. 73,0, XXI, r. 52—Rateable distribution 
—Custody Court—Power to ma~e rateable 
distribution 
Under O. XXI, r, 52, Civil Procedure Code the 
custody court which is not also the attaching court 
has no authority to make any rateable distribution. 
It can only determine the question of priority and 
thereafter act under the instructions of the attaching 











court. KAMINI KUMAR OHOUDHURI V. SAEANKA SEKHAR 
UHOUDHURY = ie Gal, 791 la) 
§.80—Objection for want >f notice— 


Whether can be waived, , 

The objection that a suit ig bad for vant of notice 
under s. £0, Oivil Procedure Code, car be waived. 
NIDAMANURI SATYANMA V. OFFICAAL Rececvzr, KISTNA 








District AT MASULIPATAM Mad. 699 
s 92, Ses CHARITABLE AND RELIGI9US 

Trusts Aor, 1920, ss. 3,4, 6 628 (b) 
--§ 99, O.Ir. 1—Suit for ejeciment— 


Necessary parties— Failure to implezd necessary 

party—Power of Appellate Court tædismiss suit 
—Municipal Council, when necessary carty. 

lf a person has a right to defend, it s the same 
thing as saying that he is a necessary defendant, for it 
is not within the discretion of the Court =» say whe- 
ther it will add him or not. 4 h 

The plaintiff brought a suit to eject t= defendant 
from a site and to remove a pial erected by him 
thereon. The defendant pleaded that the land be- 
longed 10 the Municipal Council, that he had put up 
the pial with its permission, and that th Municipal 
Council was a necessary party to the sui Both the 
lower Courts decreed the suit in the plaictifi's favour 
and the defendant preferred a second app=al contend- 
ing that the Municipal Council was = necessary 
party : . 
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Held, (i) that the Municipality was a necessary party 
to the suit; 

(ii) that as it was not made a party in spite of 
objection taken from the start, the suit should “be dis- 
missed, Supparaya SASTRI V. SEETHA RAMASWAMI 

Mad, 72 
AOT, 1887, 
1022. 


s 100—Concurrent findings of fact—- 

Interference in second appeal— Propriety of. 

Where the principal issue is one of fact, and the 
two lower Courts are in agreement with regard 
to the decision on that fact in second appeal whe- 
ther itis right or wrong, that finding of fact 
is binding unless the appellant is able toshow 
some error of law or procedure which may have 
affected the decision of the case. ARUNACHALAM 
CHETTYAR v. Ko To MAUNG Rang. 445 

s 100—Second appeal—Question of amount 
of rent which is fair and equitable—-Whether 

question of law. 9 

A question as to the amount of rent which is fair 
and equitable is not one of law to be agitated in 
second appeal. SHAMU Buagarv, RAM Dass BHAGAT ` 

- Pat. 811 
s 105,Sch. ll, para 14—Order remitting 

award for reconsideration—Appealability of. 

An order remitting an award to the arbitrators 
for reconsideration cannot. be challenged in appeal, 
FIRM SANTA SINGH-GOBIND Rau v, Fies Kanan SINGH- 
Bora SINGH Lah. 22 


- s. 110—Decree of affirmance—Meaning of 
—High Court arriving at same conclusion as lower 
Court but disagreeing with its opinion on certain 
points—Deerce of High Court, if one of affirmance 
—Costs—Variation by High Court of order as to 
cosis-Whether affects the question—Substantial 
question of law—Tesis of —Question of law stated 
and examined to show that they have no substance 
—Whether substantial question of law. 

An appeal lies from the decree and not from 
the judgment which is only the expression of the 
reason of the court for making that decree. It ia 
open to an Appellate Court to affirm .a. decree on 
its own reasoning and in disagreement with the 
reasoning of the trial Court. Where the High Court 
arrives at the same conclusions as the lower Court 
jn a case, though it disagrees with the opinion of 
the lower Court on certain poiats, the decree is one 
of affirmance. The reasons in the judgment are 
not part of the order, . 

Costs are a matter of discretion and a variation 
by the High Court inthis matter alone does not 
affect the question of whether the judgment of the 
High Court is or is notone of affirmance. 

lo order to constitute a substaintial question of 
law to justify appeal to the Privy Council 
the “point” should be such asto impress the High 
Court that it is debatable in view of the authorities 
of that the authorities themselves may require re- 
consideration. The mere fact that the Judges out 
of deference to the arguments, exhibited patience in 
the hearing and care in the judgment, does not 
establish that a point is substantial. 

Per Muhammad Noor, J.—A question of law does 
not become “substantial” simply because the 
Judge hasstated- and examined it in detail in 
order to show that it has no substance. SABITRI 
THAKURAIN v. SURAJ Monan THAKUR | Pat. 744F.B. 
———s.115. See PROVINOIAL fxsonvency Act, 

1920, ss. 4 and 75 545 (a) 
——— 8, 115—Case decided, meaning of—Testa~ 


5. 100. See PUNJAB, TENANOY 


s <8 
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Order giving no finality but keeping the suit 

alive—Whether interlocutory order. 

Per Aston, A.J C—The words ‘case decided’ in 
s. 115, Oivil Procedure Code, cover a decision ofa 
court of first appeal and since the law regards the 
substance rather than the letter or form, an order 
in appeal, whatever its form which revived a 
dismissed suit and ipso facto disposed of the appeal 
and left the Appeal Court functus officio would not 
be an interlocutory orderfor the purpose of s. 115, 
Uivil Procedure Code The test, whether.there is a 
right of appéal is, under which provision of the 
Civil Procedure Code the court passed or purported 
to pass or inténded to pass the order complained 
of. A decision ofa Court of Appeal on an appeal 
from a decree of a lower Court dismissing a suit is 
in a very different category from an order by a Court 
on some application incidental to itsjudgment, It 
is a case decided within the meaning of s. 115, 
Oivil Procedure Code, Kyanu Onunar v. PUNJAB 
Suan MIR YAKUBALISHAH Sind 777 F.B. 
——-S. 115—Revision—Whether maintainable 

against conclusions of law or fact in which 

question of jurisdiction is not involved. 

Section 115 cf the Code of' Oivil Procedure 
applies to jurisdiction alone, the irregular exercise 
or non-exercise of it or the illegal -assumption of 
it. The section is not directed against conclusions 
of law or fact in which the question of jurisdiction 
is not involved. DHANPAaT Der v, Ram RACHHPAL 
SINGH Oudh 1001 
— 8s.115—Scope of—Issues decided separately 

Revision—Propriety of—Interference with inter- 

locutory orders—When proper—Government of 

India Act, 1915 (5 &6 Geo. V.C, 61), s 107 

Section 115, Civil Procedure Code, 1s only intend- 
ed to be invoked when wrongful assumption of. 
jurisdiction, refusalto exercise the jurisdiction 
which is vestedin thecourt and erroneous or illegal 
exercise of jurisdiction are concerned. The , High 
Court would interfere in revision with interlocutory 
orders, from which no appeal lies, if irreparable 


damage would be caused by refusal of the High 
Court to interfere at that stage. The High Court 
interferes only in cases where refusal to interfere 


will cause itrféparable loss or damage of some kind 
and arevision ofthis nature is more under s. 107, 
Government of India Act,than under s. 115, Civil 
Procedure Code. 

It is intolerable that where issues are decided 
separately, there should be what is really an interim 
appeal in the form ofan application in revision to 
the High Oourt. Maune Pyu v. Ma Mi GYI - 

| Rang. 615 
$.115—Scope of-—Limitation under the 
section— Order not opento revision—Interference 
under 8.107, Government of India Act may be 
proper. 

Section 115 of the Civil Procedure Code does not 
require that there should be an application or that 
such application need necessarily be made by an 
aggrieved party. The only limitation against the 
exercise of the power ofthe High Court under s. 115 
is that the case should be onein which no appeal 
lies, Even if the order ofthe lower Court may not 
be open to revision unders. 115, under proper cir- 
cumstances interference with the order under the pro- 
visions of s. 107, Government of India Act, may be 
proper and justifiable. Larta DEVI ~v. BALKISHAN 
CHOPRA ‘Lah. 258 
— S. 115 —Guit for recovery of. a specified sum 

of money—Application for amendment to make 

the guit one for rendition of accounts—Order 
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granting amendment—Whether a case decided — 


Revision. ae 


The plaint in æ suit, as originally filed, was one for . 


a specified sum of moneyon the ground that asa 
result of three transactions between the plaintif and 
the defendant, who was his commission agent, 
the sum was due:to the plaintiff. After all the evidence 
had been recorded, and on account of some admis- 
sions made by the defendant in the courseof his 
examination, the plaintiff made an application to 
amend the plaint soas to make the suit one for 
rendition of accounts. Theamendment was allowed. 
Onan applicatian in revision on the ground that the 
court acted irregularly in allowing the plaintto be 
amended after ths case had been closed by the parties: 
Held, that the order allowing the plaint to be- 
amended could not be interpreted as a case decided, 
so as to form the basis of an application in revision 
under s. 115, Civil Procedure Code. DILSUKH Rar 
Banatu v, Dwaexa Dass All, 491 
s 115,0.1I,r. 2—Arrears of ‘rent pay- 
able monthly—Suit for—One cause of action 
in respect of whole arrears—liffectof two suits 
—Revision—Interference by High Court, pro- 
priety of. ` 
Where rent which is payable monthly is in 
arrear“, the cause of action fora suit for rentis the 
same in respect of each of the monthlyrentals. The 
arrears cannot be split up and two sults cannot be 
filed in order to bring each of the suits within the 
jurisdiction of the Small Cause Court. The origin of 
the cause of action remains the same, whether or not 
the defendant raises a particular point as minimis- 
ing his liability in respect of any one particular 
month ornot. The effect of so filing two suits is 
not that both suits must be dismissed. But the 
moment one of the suits is decreed; the other must 
fail. The High Court will interfere in such a case even 
though the two cases are triad together and decided 
by one judgment The principle that the court 
should not interfere ina case’ where substantial 


“justice has beem done cannot apply to such a case. 


E A Congnv, A.M PARUK ` + Cal. 351 
——— s.115, O. XIV, r 2—Refiisal of trial Court 
‘to iry issue asto jurisdiction first Propriety of—Ir- 
regularity -- Revision. at 
Where one ofthe issues raised by the pleadings 
is whether the trial Oourt has jurisdiction to try the 
suit andan application is made for trial of this 
issue first, the application should not be rejected on 
the ground that the case cannot be decided piecmeal. 
Order XIV,r. 2% Civil’Procedure Code makes it 
obligatory upon the court to consider whether the case 
may be disposed ofon the legal issue alone, and 
when it doss not do so it' acts irregularly, 
that is to say, otherwise than-in accordance 
withthe rules laid down in the First Schedule. 
Refusal to try the issue amounts to irregularity justi- 
fying interference in revision. Upsr Ram-Ram 
SARU? v. GHASI RAM-SAKHAN LAL All. 792 
———_ 8,115, O, XXXVIII, r. 5 (3), O. KLIIi, r. (t) 
(q)—Dismissal of application for attachment 
before judgment—Appeclability—Lower Court 
taking erroneous view of point of law—Inter- 
ference in revision—Propriety of. 
< No appeal liesunder O. XLIII, r. (1) (œ, Civil Pro- 
cedure Code, where no conditional attachment 
been made under O. XXXVIII, r. 5 (3) and the ap- 
plication for attachment before judgment ended in 
dismissal on the defendant showing cause against it. 
During the pendency of proceedings for salelof 
mortgaged proy2rty in pursuance of a decree for 
sale, the ecree-holder applied for attachment beforg. 


r 
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judgment. The court directed the -mortgagor to 
furnish security orto show zause why order of at- 
tachment should not be made. After hearing the 
parties, the court, scting on the view that an 
application under O. XXXVIII, r 5 cannot be made 
before-an order under O. XXXIV, r Gis passed, 
dismissed tbe application for attachment : 

Held, that the lower Court could not be considered 
to have failed to exercise a jurisdiction vested in it 
by law,and that the utmost that could be said was 
‘that in deciding the case which the Jower Court had 
. jurisdiction to decide, it took an erroneous view on 
. a question of law involved in the case, that the order 
could not be - interfered with in revision.. Om 
PRAKASH v, MUHAMMAD ISHAG All. 838 


—_-ss 115, 151, O IX, r 9—Dismissal of suit 
"in default—Death of plaintiff—Legal representa- 
tives not applying in time—Subsequent applica- 
tion by widow unders. 151 for  substitution— 

Maintainability. i 

Where a suit for arrears of iheka money was 
dismissed for default and the plaintifis died sub- 
sequently but no application was made by any 
legal representative of the 
days from the date of tbe dismissal : 5 

Held, that the dismissal of the suit could not 
be set aside on anapplication by the widow of the 
deceased unders 15], Civil Procedure.Code, praying 
for substitution in the glace of her deceased 
husband. Duanrat Driv, HAM RAOHHPAL SINGH 

i Oudh 1001 
s. 115—Revision:—Evidencz, when investigat- 
ed by High Court in revision, - 

Itis only in exceptional cas2s that the High Court 
will investigate the evidence in the exercise of its 
revisional powers Domoo KHAN v. AGHA AR3HAD 
Kwan g Pat 471 F. B. 
—-—— ss. 115,151, O. KAI, r. 3,0. XLII, r. 1, 

cls (m), :w)—Filing of compromise petition ly 

pardanashin lady—Defendant denying she had 
assented to ccmpronise~ Court recalling order 
accepting compromise—Appeal, if lies—Revision, 

competency of ~ Exercise of powers under s. 151— 

Propriety of. A ts 

Where ina suit in which a pardanashin lady was a, 
defendant, a petition of compromise was filed and 
‘accepted but subsequently on the lady's application 
denying that she had assented to the compromise, 
the court recalled its order accepting the comprc- 
mise and called upon the parties to proceed with the 
case; : ` . 

Held, that no appeal lay against the- order and that 
the High Court ought nottointerfere in the exercise 
of revisional jurisdiction unless very strong consi- 
derations and in particular, considerations of 
Jaw constrain itto interfere, and that s, 15], Civil 
Procedure Code, should not be calledinto operation, 
Where an order is passed under a provision of law 
which is not made subject to appeal,it isno answer 
to say that if it had been passed under a different 
provision under which it might have been passed and 
which provision is made subject to ‘appeal, then an 
appeal would have been competent, Basupzo Miesir v. 
PAUDHARO Kuar Pat. 983 


———$.132,0.V,r 3,0. XXVI, r. 1—Pardanashin 
lady—Evidence that she was tulorted by somebody— 
Raclusion of her.evidence— Discretion of court— 
‘Personal appearance’ under s 1382—Meaning of. 
The words ‘personal appearance’ ins. 132, Civil 

Procedure Coda mean ‘personal attendance’. A court 

has no power to insist that a pardanashixn lady must 

attend and give evidence in court. It is the right 
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of a pardanashin lady to refuse to attend the court 

and to say that if she isto be examined, her statement 

should be taken on commission. She should not be 

compelled to attend the court either as a party oras a 

witness, Sunpak Devi v DATTATRAYA NARHAR REGE ' 

All. 885 

S. 144— Application for restitution—Subse- 

` quent application for ascertainment of mesne 

profits—Order that the second application is not 
time-barred—A ppeal from the order, if lies, 

Where after an application for restitution of 
property was made under s. 144, Civil Procedure 
Code, the party applied for ascertainment of mesne 
profits and an order being passed on the latter ap- 
plication that it was not time-barred, an appeal was 
tiled against the order: 

Held, that the question cf limitation’ did not arise 
under s. 144 and that by the decision of the ques- 
tion of limitation the court did not finally determine 
the matter between the parties and hence noappeal 
lay against the order. Sunpak Manton - v. RAJHARI 
KuER - Pat.462 
- 8 144—Suit for declaration that C and not 

B had right to certain Post Office cash certificates~ 

Temporary injunction— Dismissal of suit—Appeal 

— Cashing of certificates before service of notice of 

appeal—Success of C in appeal—Restitution of. 

money. 

A who washolder of certain Post office cash cer- 
-tificates died and Band others obtained a succes- 
sion. certificate in respect cf her estate. C instituted 
a suit for declaration that he and not B aud others 
had a right tothe cash certificates, and he had ` 
the right to realise ihe amount. A temporary in- 





“junction was alsoissued preventing Band others 


from: cashing these certificates. The suit was dis- 
missed and C filed an appeal. But B and others cashed 
‘the certificates beforethe notice of appeal was 
served on them. C's appeal was allowed and he 


| applied. for restitution of money received by B 


and others: vt 

Held, that although this was not a case of 
actual restitution, it was certainly a case coming 
under the'terms . of s 144, Civil Procedure Code. 
HAZRAT GHANI v. GHULAM MOHAMMAD Pesh 1079 
——-s 144, 0 XXI, r 97—Decree for restituiicn 

— Resistance by third party—Application under 

0. XXI, r. 97—Dismissal of — Order, if ceases to - 

be refusal of restitution—Appeal against order, 

competency of— Remedy of aggrieved party. 

A obtained a decree for ejectment against B and ob- 
tained delivery of possession. B appealed and it was 
held that the person from whomA had bought the prop- 
erty had no title to convey to A. B applied under a. 
‘144,Civil Procedure Code for restitution of the property 
of which A had obtained possession under decree of 
the trial Court. The decree for restitution was 
granted but the Nazir wasresisted by C. B appli- 
ed fora summonagainst C under O. XXI, r. 97 
who showed cause and set up anindependent title to 
part, of the property. The Munsif held that C had 
a prima facie casein hisfavour but as he was in 
possession of one portion and did not claim the 
other, ordered a fresh writof possession to issue for 
the latter portion only. B appealed to the District 
Judge who held that C’s claim of title was unsound 
and that B was entitled to possession of the whole 
and that C could establish his title by regular 
suit : 

- Held, that the fact that the application under 
.O. KAT, r. 97. isdismissed and isunappealable does 
not make the order of the Munsif. the less a refusal 
of the restitution under's. 144 and as such itis 
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appealable, and that notwithstanding that B could 
not bring a suit to enforce his right to restitution, he 
may appeal against a refusal to give him that remedy 
under s. lit against an obstruction just as hè could 
if the proceédings had been begun by suit and the 
order of the District Judge being on appeal, and 
made with jurisdiction, no appeal lay from this 
order. SUKHARI KHALIFA v. RAJAB ALI Pat. 1045 
———SS. 144, 151- Suit against dead person 

~ Execution of decree—Inherent power of court to 

order restitution. _ f 

A decree passed ina suit instituted against a 
dead man is a nullity and if the court has execut- 
ed such a decree it has inherent power to rectify 
its own mistake by ordering restitution. THAKOOR 
RAMAOHANDER Larsi Firm v. M. NARASIMHALU . CHETTY 
& Co. i H Mad. 564 
—S. 145, O XXXII, r. 6, if appliee—Applica- 

tion.before disbursement of money paid by judgment- 
- debtor into court, to convert it into Government 

promissory notes—Whether “proceeding consequent” 

on suit. i 4 

Where the judgment-debtor has paid thé money 
due from him under the decree into court there is 
no further dispute between the two parties to the 
suit. But until the money deposited is finally dis- 
bursed there can be a proceeding consequenton the 
suit within the meaning of s. 145, Civil Procedure 
Code. An application by the next friend to convert 
the money into Government promissory notes is such 
a proceeding: SANKARA MAHADEVA SETTY V., SANYASAYYA 

Mad. 459 

5, 148 —Scope of--Pre-emption case—Decree 
on plaintiff's depositing pre-emption money within 
specified time—Default in payment—Application 
for extension of time—Whether can be allowed— 

Jurisdiction of court. 

Section 14%, Civil Procedure Code, applies only 
where time is fixed forthe doing of any act pres- 
sribed or allowed by the Oivil Procedure Coda, and 
unless empowered by some specific provision of law 
to do sə, the court cannot under s. 148, enlarge the 
time fixed by a decree. 

Where the Court passed .a decree in a pre-emption 
zase decreeing the claim on the plaintiff's depositing 
she pre-emption money in court within a specified 
period and.haviog failed to deposit the money within 
the prescribed time, the plaintifis applied for exten- 
sion of time; ` 

Held, that the court had no jurisdiction to extend 
the period fixed. ABDUL RAHMAN v, BANKE BEHARI LAL 


Oudh 171 
s. 149—Appeal 





—— memo ‘with no stamp— 
Whether proper memo—Limitation Act (IX of 1908), 
8.5. TT 


Where a memorandum of appeal is presented 
aut of time without any stamp whatsoever, such 
resentation cannot be considered as if it were 
shat of a propar memorandum of appeal. A 
lelay of 21 days cannot be excused under s. 5, 
Limitation Act. BENODINI ORAUDHURANI V. JAGABANDHU 
Roy . Cal. 359 (a) 
S.149—Court allowing time for payment of 
. deficient court-fee—Deficiency made up~-Court-fee, 

if effective from date of institution of appeal. í 

Time for payment of deficient court-fee can be 
allowed only under s 149, Oivil Procedure Gode and” 
by virtue of the provisions of that section the 
zourt-fee must be held to be effective from the date, 
o£ the institution of the appeal. HAR” Lat wv. SRI 
RAM a Lah. 809 
——-s.14.9,0. Xtf.r 11—Presentation of appeal 
on last day of limitation with insufficient stamp 


L 16 ~Q. AH 
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—Deficiency madz up on report by office—Single 
Judge permitting deficiency to be received—Admis- 
sion of appeal—Qbjection asto invalidity of appeal 
: at time of hearing- Whether can be entertainea. 
The last day on which an appeal should have been 
filed was February 12,1930. The appeal was presented 
on that day but ona court-fee stamp of Rs’ }0 only. 
The office reported on February 18, 1930, that there 
was. a deficiency in the court-fee to the extent of 
Rs 260. The same was paidnext day, i e. on 
February 19, 1930 The Judge, before whom the 
office report was laid for orders, directed on February. 
21, 1930; “Let the deficiency be received.” 
appeal was thenceforward treated as preferred on a 
properly stamped memorandum of appeal. It was 
laid before a Bench under O. XLI, r. 11, Qivil 
Procedure Code, ard was admitted on march 31, 1930. 
The translation and printing of the record were taken 
inhandand after the preparation of the paper-book 
the case came on for hearing. It was contended 
for the respoodentthatina.case in which a nominal 
court-fee is deliberately paid without a valid excuse 
for non-payment of the full court-fee, the court should 
not, in the exercise of its discretion, subsequently 
allow the appellant to make good the deficiency: 
Held, that the respondent, on whom notice of 
appeal must have been served. shortly after March 31 
1930, when it was admitted under O. XLI, r 11, Civil 
Procedure Oode, should have moved the court fo: 
reconsideration of the order of February 21, 1930, 
assuming that it could be set aside by the same 
Judgeor another Judge or Judges of the High Court. 
If he had done so and if the question was found to 
bs one which could be decided in his favour the 
translation, printing and the preparation of the paper 
book would have bæn avoided and it would be unjust 
to the appellant to dismiss the appeal on the ground 
that the Judge should not have passed the order 
dated February, 1939. OHHOTI v. Har DAYAL SINGH 
All. 753 
———s. 151—Inherent powers of Court—Resort to 
—When justified- 
Resort to inherent powers of the Court is not 
justified when ther are other remedies - open to the 


aggrieved party. ALLAHABAD BANK, Lip. v. RAJA RAM 
: Lah, 966 
——- —$.151—Order for mesne profits by virtue 


of order which ceased to be effective—Appealability. 
An order for mesne profits passed under:s. 151, 
Oivil Procedure Code, by virtue of an order which 
has ceased to be effective, is appealable. BASHESHAR 
Das v. Diwan CHANT - Lah 301 
$.151—Order under s. 151—Appealability of. 
No appeal lies against an order passed under s J51, 
Oivil Procedure Code. “DHANPAT Det v, Ram RAOHHPAL 
SINGH | Oudh 1001 
§.151—Remarks in judgment casting slur 
on a Government Department—Observations not 
necessary for disposal of case—Expunging of 
remarks, if can be ordered. É 
Where certain remarks made by a Judge in the 
course of his judgment in acase are uncalled for 
and a slur is thereby cast ona Government Depart- 
msnt and it appears that the observations were not 
required for disposalof the case, the remarka should 
be ordered tobe expunged from the judgment, 
SEORETARY or STATE FOR INDIA v GHULAM NABI f 
h _ Leah, 215 
——s. 151, Sch. Il, paras, 3, 5, 8, 15— 
Arbitration —Allegation of misconduct, whether can 
be dealt with before award is made—Application 
for extension of time to make’ awarl—Power to 
supersede award, ` g 


a e- « a Ni 2 


The < 





ce sion of time for the submissicn oË an 
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Paragraph 3 (2) of Sch. II ofthe CiviProcedure Code 
only means that the Code cannot deel with the sul- 
ject-matter of tbe suit so long as tae arbitration 
stands, It doesnot prevent the court from super- 
seding an arbitration on the ground -of miscondoct 
onthe part of some of the arbitratars. Even apart 
-from the Code, thecourt has inherent jurisdiction 
to deal with a matter of this kind. 

In spplying its mind to an applicasion for exten- 
award the 
court is entitled, and even bound, to. take all the 


„o circumstances of the case. into cori eration and if 


the court comes to the conclusion. that no good 

would be gainedby giving further time it may 

supersede the arbitration. ANAND Das v. RAMBHUSHAN 

Das - ; Pat. 1081 

———— 8, 152—Deeree, amendment of— Limitation 
to rule as to amendment— Deeree og. inst person not 
properly represented in  proceecings—Sale in 
pursuance of such decree—Validity 2f—-Ratification 
of such sale— Conditions. 

A decree can be amended and brœght into con- 
formity with the judgment and. the >nly limitation 
is that the court may deem it -inexpedient or 
inequitable to exercise its fowe:s where third 
parties have acquired’ rights under the erroneous 
decree without a knowledge of the circumstances 
which would tend'to show that the decree was errcne- 
ous, 

The court has no jurisdiction to sel the property 
of persons who were not parties to fhe proceedings 
or properly represented cn the 1eccd. As against 
such persons the decrees and sales purporting to 
be made would be a nņpllity and might be dis- 
regarded without any procecding to set them aside. 

Such a sale, however; can be ratcfied directly or 
by a course of conduct which est-ps the party 
from denying its validity. Jf the defendatt in 
execution, after a void sale of his property has 
been made, claims sid receives the surplus 
proceeds of the sale with a full knowledge of his 
rights, his act must thereafter ‘be treated as an 
irrevocable confirmation of the sa:e. MINDAPORE 
ZAMINDARY Co. LTD. V. ABDUL JALIL ME. Cal 658 
——— 8. 152—Discreticn under, to be exercised in 

view of peculiar facts of each caez. 

Under ‘s. 152 of the Code of Civil Procedure, there 
is no right in any party to have a cerical or arith- 
metical mistake corrected. The maler is left to the 
discretion of the court and the discretion has to be 
exercised in“ view of the peculiar-facts of each 
case, RAGHUBIR SINGH v, RASESHWAKI Drvr 





é Oudh, 310 
O. 1, r.1. Sre Civiu Precepuen Cone, 11.08, 
B. 99 SE 72 


—— 0 Ir. 9, D, XXXIV, r. i—Montgage— Suit 
on morigage— Proper partics—Suit by one heir of 
morigagee— One heir brought onreccrd only after 
limitation—Maintainability of suit. 

Order XXX1V, r. 1, Civil Procedtre Code, con- 
trols O. |, r. 9and a mortgage is indivisible ; ard, 
if all the parties entitled to share in the money 
due on the mortgage are not on the record the suit 
must be dismissed in its entirety and when a 
necessary paity has not been impleaZed at ithe time 
of the institution ofthe suit but hes been ~ brought 
on the record after the periód cf: limitation bas ex- 
pired, the whole suit must be dismissed.. _ 

When several persons are entitled toa mortgage 
debt, all of them should be joined as plaintifis in the 
action. When one ef the ‘heirsof a mortgagee in- 
stitutes a suit and one heir is brought on the 
qecord after the expiry, of the-period of -limitaticn 
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the whole suit will fail. Govinp OHANDRA GuosE v. 


JAMALUDDIN MONDAL Cal. 259 

—- Or. h 
Sre CIvIL PROCEDURE Cone, 1908, s. 115 351 
Seg EXECUTION 343 
Seg Mapras VILLAGE Courts Act, J889, s.18 230 


— 0. Ill r. 1,0 IX,r 12, O. XVi—Failure of 
defendant to appear personally— Procedu e— 
Striking out defence when permissible— Order for 
appearance must be unambiguous— Must be construed 
in favour of defendant—Case should not be closed 
utthout hearing plaintiff's evidence. f 
The court has power to strike out the defence if a 

defendant disobeys an order for his personal appear- 

ance in court made under O. HI r, 1, Civil Procedure 

Code. This isa matter within the power and discre- 

tion of the trial Court which it is net for the Appel- 

late Court to canvass. ; 
Where a, defence is properly struck out, the plaint- 

ifi is not necessarily entitled toa decree forthe relief 

claimed. He isnotin any better position than if the 

defendant had been ex parte r h 
The burden ofa plaintif to prove his case is not 

lightened because ithe defendant is absent; cn 

the other hand, the responsibility is increased in one 
sense, namely, itis the duly of the Counsel in such 
cases to bring tothe nctice cf the court adverse as 
well as favourable authorities. aoe 
Therefofe, where the defence is struck out, the. 
court should not close tbe case without giving the“ 
plaintif an cpportunily to preve his case avd hearing 
his evidence and his Counsel's argumenis in full, 
unless it is intended to grant him a decree ‘in full. 
Striking off of the defence is a highly penal pro- 
cedure and therefore the order, disobedience to which 
is made the grcund for coing so, must be free from 
any possible ambiguity. Jf there is any ambiguity 
it should be construed in favour of the defence. 
lf an order fer personal appearance was made for 
appearance as a witness for the plaintiff, disobedience 
to that order would not justify striking out of the 
defente. > 
Where one party desires the presence of the op- 
osite party in court for the purpose of examining 
im asa witness the proper procedure to adopt is the 
one under O. XVI and not the one under-the proviso 

to O. IIi; r.l, of the Civil Procedure Code. i 
Minor-defendants should not be made to suffer for 

the failure ofa major defendant to obey an order for 


ersopal appearance. APPAYOO AsaRyYv. SoRNaMMaL 
ERNANDEZ Mad. 536 
——— 0, IH, r. 4, See Oates Act, 1873, ss 8, 18 a: 


O Il, r.4—Power of atlorney— Appointment 
of pleader not revoked—Engagement not specifically 
limited to acting in tricl Court—Pleader, if can 
aprear in Appellate Court i ; 
Where there has been ro revocation of the appoint- 

ment of a pleader nor any eviderce to show that the 

engagement was specifically limitcd to acting in the 

trial Court, the statutory provisions of O.JII, r. 4, 

Civil Procedure Code, apply.and the pleader must -be 

held to haro been duly rae 1o appear in ti 

» TOTABAN RALYARAM JAWA v Ter1-Bat 

Appellate Court, To : Boe hee 

if can compel 





O, V,r 3—Scope of— Court, 
attendance of pardanashin lady. h : 
Order V,r.3,is confined to thcse cases in which 

the court, before iseues are framed, directs, for some 

reason, the personal attendance of a party. <A court, 
acting underr. 3,0.V, Civil Precedure Code, cannot 
compel the attendance ofa party who is pardanashin, 

Such au ordér would be against the provisions of 


t 
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s 13?, al. 1, Civil Procedure Code. SUNDARI DEVI v. 

DATTATRAYA NARBHAR REGE All 885 

0.V,r.15,0. XLI, r. 21—Service of summons 

on son in father's absence—Son not living with 

father —Summons, if duly served on father. 

. Where summons was served on the son 
absence of the father and it appeared that 

was not living with the father : : 

:. Held, that the summons was not duly served on the 

father. Gut Mowamaap v. MUL CHAND 
: Lah 474 (b) 


O. VI, r. 4. See Civin Proogpure Cope, 
1908, 5. 6t i - 954 
—O, VI, r, 5—Amendment—Suit for possession 

: —Dismissal of, on ground of defendant's adverse 

possession —A pplication for amendment on ground 

of absence of averment of title—Whether can be 
granted. 

A suit for possession of land was dismissed with 
costs oa the ground that the defendants were not 
licensees as alleged and that the defendants had 
been in adverse possession for more than the statu- 
tory period, lt wasnot made a ground: of appeal 
that plaintiff had not understood the defence, but 
the Appellate Gourt granted the plaintiff's applica- 
tion for an amendment of the plaint and directed a 
retrial of ths suit mainly oa the ground that there 
had been no averment of title in the plaint and 
that the Sindhi version of the issue relating to pos- 

Session did not contain the word “ adverse " although 
‘adverse " appeared inthe English version óf the 
issue : ‘ 

Held, that it would be an abuse of the process of 
the court to allow plaintiffs to re-agitate the same 
questions and lead further evidence by resorting to 
the device of applying for an amendment of the 
plaint Kuano CHUHAR v. Pangan SHAH YAKOBALISHAH 

Sind 777 F.B. 

—O. VI, r. 6—Presumption of performance of 

condition precedent—Plainti f, if relieved from 
duty of proving the performance, - : 

Although an averment of the performance of the 
conditions precedent for the plaintiff's case will be 
implied inhis pleading under O VI, r. 6, ` this does 
not relieve the plaintiff of his duty to prove ser- 
vice of notice in cases where such service ‘is the 
foundation of the liability of the defendants. 
Bır BIKRAM Kissorev TarazzaL Hussatn : Cal. 671 

O. Vil, r.14, O. XIII, r. 1 (2)—Doeument 
produced at late stage —Rejection by trial Court— 

Discretion of trial Court—Interference by High 

Court—Propriety of. . 

Where the trial Court rejects a dosument pro- 
duced at a late stage in exercise- of its discretion 
the High Oourt cannot iuterfere with the exercise 
of the discretion of the court below unless it is 
satisfied that the discretion has been exercised 
capriciously, in an arbitrary manner and coatrary to 
well-recogaised judicial principles. IDU v. KANWAR 

Lah.683 

~——— 0. IK, rr. 2, 3, 4—Court fixing time to file 

process—Iailure of plaintiff to file —Non-issuing 

of process —Absence of parties on date fixed . for 

hearing —Dismissal of sutt—Jurisdiction of court to 
dismiss. : ane a : 

-It cannot be said that O. IX, r. 3, Civil Procedure 
Qode, necessarily applies only when the summons 
has been served, Although O. 1X, r, 2, penalises failure 
of the plaintiff to pay the court-fee or postal charges 
chargeable for sarvice of summons but that is not 
the only manaer in which plaintiff may fail to adopt 
the necessary procedure to bring the defendant before 
the court, ea Ni a ae ‘ 


in the 
the son 











GENERAL INDEX. 


zit 
Civi! Procedure: Code—contd, - 


Where the court fixed a time within which ths 
plaintiff was to fils process and the plaintiff failed 
to carry out the order with ths result that: summons 
could not be issued, and he himself neither appeared 
nor was represented: “88 

Hela, that he brought about the position dealt with 
under r. 3, which =ncluded also the case where.the 
summons was nas issued because of laches of the 
plaintiff other than that dealt with in r. 2,and that 


as the suit was fixed for disposal and was on that. <, 
date called on far hearing, in the absence of the `- 
parties the court clearly had jurisdiction to dismiss `- 7, 


: 
war 


the suit. RAM PRASAD POTEDAR 9, RAMNARAYAN SINGH - 


` 
> 


Pat. 10817 ” 


————— 0. IX, r. E, scope of. 

Order IX,r. 5 is not really applicable where the 
suit has been changed and new summons on an 
amended plaint hess fallen to be issued superseding 
the previous summons on the emended plaint. RAM 
Prasad PATEDAR @ RAMNARAYAN SINGH Pat.: 1031 

O IX,r. 9—Absence of plaintiff on date 
fixed for case—Yleader present and willing to 
argue case~Dismissal for default—Dismissal, if 
proper—Proper procedure. : 

A case was fixed for final disposal on March 2, 
1932, but when it was called the plaintiff was found 
to be absent. His Pleader appeared and represented 
that he could not lead evidence in the absence of 
the plaintiff himself. He offered to argue the ques- 
tions of law arising in the case. The Munsif re- 
corded the evidenze of one witness of the defendant 
but dismissed the plaintiff's suit“ for default of the 
plaintiff’. On April 1,. 1932; the plaintiff present- 
ed aa application for restoration of the suit. In 
support of the epplication an ‘affidavit was filed 
showing the circumstances ° in which the plaint- 
iff was absent on arch 2, 1932. It was alleged that 
he had gone to fesch ‘his.witnesses and was delayed 
by circumstances which were detailed in the affidavit. 
The suit was restored under O. IX, r. 9, Oivil Pro- 
cedure Code : . 

Held, that the proper procedure for the Munsif was 
not to dismiss the suit for the supposed non-ap- 
pearance of the plaintiff but to proceed to record find- 
ings, on issuesarising in the case, on such mate- 
rials as he had beore him on March 2, 1932,and 
that the Munosif had no jurisdiction to restore the 


suit under O. IK, =. 9. Munna Dany. SHIVA OHARAN ` 


: All 750 
O. IX, r.9—Notice served on Pleader not 
accepied—Purty zot present or. date fixed—Finding 
that as Pleader Nad not obtained permission to 
withdraw, service onhim must be deemed tobe 
service on clients—Dismtssal of suit 
Whether can be set aside en 3 
A Judge issued notice to the plaintiffs personally, 
to their Oounsel end to the defendants to appear in 
his court ona certain date. ‘Tas notice issued to the 
plaintiffs personally was not se-wed, The notice: to 
their Counsel was tendered to kim but he declined to 
accept it on the ground that he was no longer re- 
presenting them. When the case was taken up on 
the date fixed nobody appeared for the plaintifis and 
the trial Court held that tne Oounsel was not entitled 
to withdraw without the permiss:on of the court and as 
he had not obtained such permission, Service on him 
must be deemed te be service on his clients and 
therefore, he dismissed the suit: f 
Held, that in the circumstances, it was unfair to 
penalize the plaintiffs for the conduct of their Coun- 
sel even ifit was illegal, and especiallybecause the 
failure of the Counsel to accept service was brought 


Lan 





- to the notice of the court in sufficient time to enable 


in default— 





atte 


- 


„~ ClVII Procedure Code—contd-+.. 


Cals 


it-to serve the plaintiffs personally aad that the 
dismissal. of the suit. in default sLould be set 
aside, Satya PAL v. Sant Ram . Lah. 944 
——~— 0. IX, r.12. Sze .O1vin ProG@purz Cope, 
~ 1908, O. III, r.1 : 536 
——~ 0. X,- r. 4—Fardanashin ` lady — Personal 
` appearance in Court—Whether can be 3nsisted upon. 
Under the provisions of O. X, r. 4, CÈil Procedure 
Oode, the court cannot insist on the personal attend- 


: gya ance of a party whois a pardanashin l:dy.. SUNDARI 


` 


» 7a 1998, O. VII, r. 14 


Ci 


a 


Devi v. DATTATRAYA NARHAR REGE 


; Al. 885 
—— O.KIH, r. 1 


(2). Ser UIvIL PRSCEDURE Cope, 


. ee 683 
- 0. XIV, r. T—£dmission of 
documents at late stage—Discretion of court—. 
Interference.. : S 
Where an. unregistered document was not men- 
tioned in the plaint, as a document relied upon 
and was not mentioned when issues vere framed; 
but plaintiff's Advocate sought to put it in evid- 
ence towards the .close of the examiration of the 
first- witness .and ‘the Judge refed. to ad- 
mit it because it had not been filed. wih the plaint 
nor shown in the’ list’ as one relied upon and to 
be produced later andthe District Judge refused 
to interfere with his discretion: 
Held, that the lower Court did not err 
in rejecting the document. ARUNAOBATAM CnETTYAR 





O. XII, r. 2, 


v. Ko Tu Mauna Rang 445 
———— 9. XIV, r. 2. Ses Civit Precepure Cope, 
19€8, s. 115 792 


———-O XVI Sze Civi Procepure Copes, 1!08,. 
O.. r. 1 : z 536 
—+=——-0 XVII, r. 2—Granting of- cdjournment— 
Refusal to issue process for attendance of witnesses 
.—Propriety of—Order..to.summon witnesses at 
party's risk—Legality of—Wrong date given by 


process writer Whether suficient caus for granting’ 


adjournment: ; 

-A party is , entitled as of right to .r-summon his 
witnesses and there isno justification forthe court 
refusing toissus summons. if.the -precess-fees are 
paid., Although a court can - refuse -o grant. an 


adjournment for good reasons, yet if an adjournment . 
be given thecourt cannot refuse to elmmon wib” 


nesses for the adjourned hearing. . 


‘An order that witnesses be summidnedzat the party's : 


risk isnot proper, - 


hen the non-atterdance of the witnesses was: 


caused by the mistake of one of the zourt clerks, 
namely,the process-writer, the plaintiff should be given 
an adjournment and should. be allowed =o re-summon 
his witnesses. The fact thata wrong ,dae was given 
in the processes issued by the process-writer is a 
sufficient cause for granting an adjournment. 
RAMOKANDRA OHANDE v, VENKATESH =~ Nag. 334 
——— 0. XX, r. 3, O, XLVII, r. 1—Corrt cancelling 
order duly signed without notice #0 parties— 

Whether without jurisdiction—Proper procedure to 

be- followed, 

Where ina suit for rent the. Munaf 
that it wasagreed that a decree for.tk entire claim 
be passed against the intervenor defendants passed 
„orders accordingly, duly signing the seme, but later 
on the day on the representation of tke intervenor 
defendants that they had not consented=o the agreed 
decree, the | Munsif without giving notice to the 
plaintifis or to the original defendant:, cancelled 
his previous order and fixed a date for disposal: 

Held, that what-the Munsif has done undoubtedly 
was to review his own order and if he-was disposed 
to.do this, he should have followed the -provisions of 
Q; XLVII, r. 1 which lays down the-prcper procedure. 

fa ; 
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recording . 


-© [1983 


Civil Procedure Code—contd, 


to be followed in such cases, andthat the order 
eing against the provisions of O. XX,r. 3 and 


manifestly without jurisdiction, should. be set 
aside. BAJRANGI PRASAD SINGH v. LaL Bimari SINGH 
Pat. 458 


——— O. XX, r. 4—Judgment— Contents —Judgment 

. not mentioning some item of .evidence—Hffect of. 

It cannot be held that because a judgment does 
not mention some particular item of evidence it 
follows thatthe Judge has not considered it. 
ARUNACHALAM CHETTYAR V Ko To Mauna Rang, 445 
———-O XX, r.4—Judgment in contested Small 

Cause Suit— Use of rubber stamp intended for cases 

where claim is decreed ex parte or on confession— 
. Reprehensible nature of practice—Points for 

determination — Necessity of setting out in 
. judgment - 

A judgment in a Court of Small Causes must 
specifically set out points for determination and the 
decision thereon. Where the judgment in a con- 


. tested Small Cause suit was not even written but 


consisted of an impression from a rubber stamp 
which was intended to be used when a claim was. 
decreed ex parte or on confession : 
- Held, that the use of the rubber stamp in a contest- 
ed suit was most reprehensible and that it was 
not sufficient if the Judge had set out.the point for 
determination afterthe pleadings onthe record but 
he should have included it in the judgment. ABDULLA 
Vé ABDUL HaTIMKHAN Nag. 16. 
————0: XX, r. 11—Instalment decree—When tobe: 
passed—Discretion—Bona fides of debtor. ; 

Under, O. XX, r. 11, of the Oivil Procedure Code, 
where and in sofar a decree is forthe payment of 
money the court at the time of passing the dezree. 
has a discretion ‘for any sufficient reason’ of order- 
ing that the amount decreed shall be paid by in- 
stalments. 

Although the mere fact that the debtor is hard- 
pressed: or.isunable to pay in full at once is not 
sufficient reason for granting instalments and 
ordinarily he should be required to show his bona’ 
fides by. arranging prompt payment ofa fair propor- 
tion ofthe debt, prompt payment of a fair proportion. 
of. the debt’ cannot be said to be a condition preced- 
ent for the exercise of the discretion of granting 
the instalments. Each case bas to be decided on its: 
own merits, the predominating factor being the 
bona fides of a debtor. Sawatram RAMPRASAD V, 
IMPERIAL Bank OF INDIA, AKOLA BRANCH Nag.1046 
———O. XX, r.12 Sze Custom (PUNJAB) 1017 
———— 0. XXI, r. 2. Sze MORTGAGE f 528 
O XXI, r. 2—Adjustment by guardian of 

minor—Leave of court not obtained—Adjustment, if 

can be recognized, : 

An adjustment should not be recognized by a- 
court when it isnot perfected by the guardian of - 
a minor obtaining the leave of the court in that 
respect. If the guardian fails to apply for the leave 
of the court and resiles from the adjustment, the 
other party to the adjustment cannot apply for the 
leave in order to perfect the adjustment. R. V. 
Verrapea OHETTYAR v, M. R. VELUSWAMI THEVAR 

Rang. 707 

———-0. XXI, r. 2—Order refusing certificate. of 
payment—Appealability of—Freliminary decree on 
mortgage—Refusal to certify payment—Subsequent 
passing of final decree—Appeal against order of:. 

refusal—Competency of. 5 

An. order refusing a certificate of payment is. 
appealable. . x 

Where ina mortgage suita pfeliminary decree is. 
passed but after the passing ofthe decree .an. ap-. 
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plication for certificate of payment is rejected and 
later on, a final decree is passed, it is unnecessary 
for the judgment-debtor to appeal against the final 
decree. He can appeal from the order refusing cer- 
tificate of payment and if he succeeds the payment 
alleged by him will be certified and he will be able 
to take advantage of that certificate in execution of 
the case against him under the final decree, RAGHUBIR 
NARAYAN SINGH v, Sotr Lan SAHU Pat, 1018 
——— 0. XXI, r. 2 (3) —Adjustment—Inter pretation 
of—Assignee of decree—Knowledge of value of 
decree as an asset. 

The word ‘adjustment’ in O XXI, r.2 (3), Civil 
Procedure Oode, includes any step which alters the 
liability under the decree whether by reducing the 
amount recoverable or by reducing the number of 
‘persons against whom the decree would otherwise be 
executed. An assignee of a decree by reason of such 
record is fixed with knowledge of its value as an 
asset Dina Misrav Ram Das TIWARI Pat. 3 
———O. XXI, r. 16— Ostensible decree-holder 

relinquishing her rights in favour of her husband 

—Deed of relinquishment — Construction of deed— 

Whether amounts to assignment. 

Where an ostensible decree-holder executed a 
deed of relinquishment by which she declared that 
her husband was the real mortgagee and decree- 
holder, she being his benamidar, and mentioned 
that the executant had relinquished all her rights 
in favour of her husband and it appeared that 
there was no question of estoppel operating against 
the husband in asserting his right as the real decree- 
holder: 

Held, that the deed could not be construed other- 
wise than as an assignment of her right to execute the 
decree to the husband within the meaning of O XXI, 
T. 16, Civil Procadure Code. [saz HUSAIN v. Govino 
PERSHAD All. 626 
——-—0. XXI, r. 16 —Transfer of decree—Trans- 

Feree not. brought on record—Transferor’s right to 

apply for execution—Proper court to recognise 


transfer. 

Where the transferee of a decree has not 
made ` a legal application for execution 
under O XXI, r. 16, Oivil Procedure Code, 


the executing Court is bound to allow execution at 
the instance of the transferor, even after the date 
of the transfer, till the transfer is recognised by the 
court. 

A transferee decree-holder can apply for execution 
an'i recognition of his transfer only to the court 
which passed the decree and not to the court to 
which the decree has been transferred.’ 

A joint application can be looked upon as two 
separate applications of .the two different sets of 

ersons, amalgamated for the purpose of convenience, 

RNAND Rar Pout OHAND v. Kup OHAND CHIRANJI LAL 

: $ Lah, 872 

O, XXI, r. 19 --Mortgage suit—Costs awarded 
"to subsequent transferees — Mortgagee, whether 
1 entitled to set off such casts against mortgage amount 

—Set off in final decree, effect of. 

The plaintiff instituted a suit on a mortgage 
against several defendants of whom defendants Nos. 
13 and 14 were subsequent transferees. ‘he trial 
court decreed the suit for sale of the mortgaged pro- 
perty, and directed that the parties should receive 
costs according to their success or failure In the 
preliminary decree defendants Nos. 13 and 14 were 
awarded costs amounting to Rs. 274-11 as against 
the plaintif. Other defendants were also. awarded 
gests in proportion to the amount of their success. 


Before the final. decree was? prepared . the plaintif 
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decree-holder made an application that the amount 
of costs awarded against him in favour of ths 
defendants should be set off against the amount 
of his decree, and this was allowed. ” The final 
decree was prepared in accordance with these 
orders. Defendants Nos. 13 and 14 applied to exe- 
cute their decree for costs but the court disallowed 
this on the ground that in the final mortgage decree 


the amount of these costs has already been deducted | 


from the sum decreed to the decree-holder: ` - G 
Held}(i) that O. XXI, r. 19, was not applicable to 
the case and the plaintif was not entitled to set of 
the costs awardedto defendants Nos. 13 and 14 against. 
the mortgage amount as they were under no obliga-_ 
tion at all to pay the mortgage amount; 
tii) that the proceedings taken by the decree-holder 
could not be treated as an adjustment of the decree, 
but he could get she decree amended, Kunz Bruart 
SINGH v. Binpra SAHU | : All.525 
——— O. XXL, rr..22, 66, 90— Failure to “issue 
notice under r. @—Whether renders execution. veid 
—Issue of notice under s. 66—Failure of legal 
representative io comply with ~ notice—Whether 
operates as estoppel—Execution. ` : 
ln acase where notice under O.XXI, r 22, Oivil 
Procedure Code, had not been issued, and the omis- 
eion was due-not to the fact . that sub-r. (2) of the 
rule had been applied, but to the ~ fact that notice 
was not asked for, a saleheldin execution is. void 
and not merely voidable as against’ the person tc 
whom notice should have been issued but was not 
issued. If it is only by issue of notice underr. 22 
that anexecuting Court acquires jurisdiction over 
the legal representatives, the absence of such notice 
makes all the proceedings quorum non-judice and the 
mere fact that a notice under r 6f has been issued 
and has not been complied with by the legal repre- 
sentatives, would not estop them, nor would 
it remedy the original defsct of | jurisdiction. 
Ganpat Rai v. WISANDA RAM Pesh, 681 
O. XXI, r. 29, O. XXXIX, r. 1—A pplication 
for interim injunction to postpone sale—Conditional 
granting of application on furnishing’ security— 
Propriety of—Discretion of lower Court properly 
exercised in granting injunction—Appeal— Balance 
of convenience of parties > 
An applicant for interim injunction for postpone- 
ment of sale cannat be put on terms by making 
the ‘grant of the injunction conditional on furnish- 
ing security on principles analogous to‘ O. XXI; 
r. 29, Civil Procedure Code, which has no applica- 
tion tothe granting ofan injunction to which the 
applicant is entitled, independent of the considera- 
tions in O. KAT, r. 29. : ; 
Where the lower Court has, in granting an in- 
junction, judicially-exercised the discretion vested in 
it and the facts of the case have been ' correctly 
appreciated and are such as demand due considera- 
tion, an appeal against the granting of the injunc- 
tion must fail, > ae 
In the granting of injunctions the question of 
the balance of convenience of the parties is a matter 
for consideration, TRIMBAKBAO v SAMPATRAO 
f Nag 727 
—_——0. XXI, rr. 35, 97—Application by decrees 
holder ` for recovery of possession—Obstruction—. 
Objection-tó' obstruction not made within thirty’ 
days —Applisation: for fresh order for possession-—' 
Legality of ~Linitation Act(IX of 1908}, Sch. I, 
Art. 167. ein Se NA ' > 
Where a decree-bolder having obtained,an order for’ 
possession under 0. XXI, r .35,' Oivil Procedure Code, 
Has been ohatructed -and has- raised-no objection to- 
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the obstruction within thirty days, itis open to him 
to apply again under O. KAI, r 35, foz a fresh order 
for possession from the judgment debtcr He need not 
file a fresh suit forthe purpose. If  factthe ob- 
struction is by the same person and in the same 
character, the mere fact that the ..desree-holder is 
‘applying under afresh warrant of possession would 
not make the obstruction a fresh obstruction. .The 
words of O XXI,r. 97 are permisi in character. 


y= .Muxunp Baru Japuay v. Tasu SAKHU Pawar 


Bom,11 F. B, 
———. 0. XXI, r. 50 (2)—“Conditicns as to appeal 
or otherwise as if it werea decree,” -meaning of. 
`, The words “conditions as to appea. or otherwise 
as if it were a decree” -in O. XXI, r 50 (3), Civil 
Procedure Code, mean “the conditions whether as to 
appeal or in other respectsas if it were a decree.” 
They include conditions imposed by cders or rules 
‘outside the Code. BHUTNATH ~v. Barinpra NATH 
BHATTACHARYA Cal 123 
- O. XXI, rr. 51, 63—Attachnent—Removal 
of attachment by court under misipprehension— 

Subsequent order that property was attachable— 

Revival of attachment. . 

Where the court removed an :attactment under a 
Wisapprehension and subsequently on discovering 
the mistake declared that the properti-s were attach- 
able and proceeded withthe sale c the proper- 

ties : 7 3 

Held, that the attachment must te Jeemed to have 
been revived by the subsequent order of the court 
and the sale could not be impugned >n the ground 
that there was no attachment. U.Lu-Ganev U Po 
HLAING ; Rang 620 
; O. XXI, r. 54 (2) (3) —Judgment-debtor selling 

property on day of aitachment.but ater it— Attach- 
_ ment irregular—Purchase in good-faith and for 

consideration and without knowledge of attachment 

— Purchaser, if affected by attachmezt. 

Where a judgment-debtor sold his property on the 
day it was attached but after the attachment, which 
not being in conformity with the provisions of 
O. XXI, r. 54 (2), (3), Civil Procedure Oode, was not 
proper and a person obtained the transfer of the 
property for consideration, in good faSh and without 
Tiowledes of attachment : : 

._ Held, that the attachment was-ineffestive as against 
the transferee. Me Onn Myaixa v MaMya NYRIN 








: Rang. 693 
—— — O. XXI, r. 57. Sez CIL Pao0EDURE Cops, 

1908, s. 64 E 954 
———— 0. XXI, r.58. Sre HINDU Law ` 516 


——-— 0O. XXI, rr. 59, 60, 61—"Interest” in O. 
XXI, r. 59, meaning of—Judgment-debtor claiming 
_ to hold under title of his own—Claimant not in 
possession at time of  attachmen-——Whether has 
` interest in property—Claim in attachment before 
_ judgment— Whether governed by rr. £9 to 61 
_ The word ‘interest’ as'used in O. XXI, r. 59, 
Civil Procedure Code, has no relatim necessarily 
with the question of title, but withthe question of 
possession and if the claimant is not in pos- 
session of the property himself, he ccn only succeed 
by showing thatthe person who 5 in possession 
is holding it wholly or partly inhis behalf, thatis 
to say in his interest. Where tha judgment-debtor 
claims to hold undera title of. hic own and the 
claimant sets up an adverse title and is not in pos- 
session of the property at the time of attachment, 
he has, so far as O. XXT, r. 59 is concerned, no 
interest in the property. ee: 
Olaims in ‘respect of the releass of property, 
wader attachment before judgment are governed by. 
5 e 


=> 
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the same principles ay those relating to the inves- 
tigation of claims and objections concerning proper- 
ty attached in execution proceedings, that isto say, 
rr. 59 to 61 of O KAT, Civil Procedure Code, govern 





the case, JAGANNATH V GANPATRAO Nag. 9 
— O XXI,r. 63. See Mapras ESTATES LAND 
Act, 1908, sa 189, 192 600 


O XXI, r. 63—Declaratory suit under— 
Dismissal of suit on attachment ceasing—Suit, if 
decides title to attached property. 

When a declaratory suit under O. XXT, r 63 is 
dismissed as the attachment ceased due to dismissal- 
of execution proceedings, the suit does not decide 
title to the attached property. When the attach- 
ment ceases, all proceedings based upon the atttach- 
ment also cometo an end. U News San v. U. Paw 


HNYUN Rang. 758 
—-—~——0. XXI, r. 66. Sze Crvim PROOEDURE Copz, 
1°03, s. 47 477 





——O KUI, r. 89—Deposit to set aside sale short 
by a small sum—Party misled by action of officer of 
court -Setting matter right—Duty of court, 

Where a deposit made for the purpose of setting 
aside a Sale is short by a small amount, due to the 
applicant being misled by the officer whose duty it is 
to cheek the deposit, such an act is not a casual act 
of an officer of the court and if a party is misled 
by the act, the court should setthe matter right, 
Naxnu Prasan Sineu v Nanpan Missre Pat. 1012 
- O. XXI,r 89—Patna High Court Rules, 

Part. X, Chap I, vr. 11—Application to set aside 

sale—Applicant informed by court of amount of 

deposit —Procedure followed under r 11— Deposit 
found not sufficient subsequently—Opportunity . to 
make good amount— Whether to be given. 

In an application for setting asidea sale under 
O. XXI,r 81, Oivil Procedure Code, the applicants - 
asked the court to let them know the proper amount 





_ to be deposited and offered to deposit that amount, 


and they deposited the amount which had been 
calculated by an officer of the court and which had ` 
been checked and passed by theofficers who are 
required by the rule to check and passit. The amount 
mentioned was deposited within the period of 
limitation. Subsequently it was found that the 
amount deposited was short of the amount- required 
to be deposited by O XXI, r. 89, and the lower Court 
refused to set aside the sale: 

Held, that as the applicants had followed the 
procedure prescribed in Part X, Chap. I,r. 11 of the 
General Rules and Circular Orders of the High Court 
it could not be said that the amount entered in the 
challan for deposit, checked by the Chief Ministerial 
Officer and passed by the accountant had been 
arrived at by the casual act of an officer for which 
the court was not responsible, and that consequently 
the applicants should be given an opportunity of 


- depositing the amount by which the deposit was 


in deficit and the sale ought to be set aside on their 
depositing] the same. Gopinata TEWARI v. HIRAMAN 


Bsr Pat. 971 

——— 0. XXI, r. 90. . 
Sze Oivin Proogpure Cops, 1908, s. 50 155 
Sez Civic PRoOEDURE Cope, 1908, s. 64 339 

————O XXI, r. 9O—Adjudication of judgment: 


debtor as insolvent—Right to avply to set aside sale 

and to appeal from orders passed thereon. . 

A judgment-debtor who has been adjudicated an 
insolvent bas the right to prefer an appeal 
against an order dismissing an application put in 
by him under O. XXI, r. , Oivil Procedure 
Qode, inthe. course of execution of the decree -pa. 
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sed against him; SUGRARAYA Gounpan. v. V. V. R. 
VIRAFPA OHETTIAR BANK Mad, 521 F B. 
——-— O, XXI, r. 90—Defaulting auction purchaser 

—Right to apily to set aside re-scle — Intere-ts, 

meaning of. : 

The defaulting auction-purchaser who as such is 
liable to make up any deficiency of any price which 
might happen on re-sale of the property, isa person 
whose interests are affected by the sale within the 
meaning of O. XXI, r. 90, Civil Procedure Code, and 
has locus standi to apply under that rule to set aside 
the re-sale 

The term ‘interests’ in O XXI,r. $6, Civil 
Procedure Code, is wide enough to include such contin- 
gent liability. Hrra Lan SAHA Vve AKSHOY KUMAR SAHA 

„Cal. 879 (b) 

—— — 0O XXI,r 90—"Person interested in the 

sale,” whether includcs a person having any interest 
whatsoerer, pecuniary or proprietary, in the sale. 

The words ‘the person interested in the sale'in 
O. XXI, r. 90, Civil Procedure Code, includea person 
having any interest whatsoever pecuniary or pro- 
prietary in the sale. 

- Wherea person obtains a decree against the judg- 
went debtor, he obtains an interest which is affected 
by the sale of any of the assets of the judgment- 
debtor against. which the decree-holder could proceed 
in execution of his decree and if one of those assets 
is the subject-matter of a sale at the instance .of 
another judgment-creditor, the decree-holder is a 
person affected by the sale in so much that the 
chances of his being able to realize the amount of his 
decree are lessened by thesale held in execution of 
the later decree. RAMESHWAR BHAGAT v. HARI PRASAD 
BHAGAT Pat. 918 (b) 
———— 0O. XXI, r. 90—Substantial injury—Necessity 
of, Jor applicability 

Order XXI, r. 90, Civil Procedure Code, relat- 
ing to the setting aside of a sale on the ground 
of irregularity and fraud provides also that 
substantial injury which is alleged in connec- 
tion with this point, must have resulted from 
such irregularity or fraud. Where the irregulari- 
ties that have taken place cannot in any way be 
said to have resulted in the inadequate price ob- 
tained for some ofthe properties, the validity of 
the sale is not affected LALDHARI PRABAD v. NILKANTIH 
PRASAD’ SINGH Pat.155 
—-——O. XXi, r 97. Srs Cıvıl PROCEDURE CODE, 

1908, O. XXI, r. 35 11 F. B. 
——-O. XXII, Sez Oiviz PROCEDURE Ocpe, 1908, 

s 50 155 
——— O XXIl, r. 2—Co-widows - Impleading of two 

co-widows to represent their husband's estate—Death 

of one-—Substitution, if  necessary—Appeal, if 
abates : 

Co-widows hold the estate of their deceased hus- 
band jointly and are governed by therule of sur- 
vivorship. Both of them jointly represent the estate 
of their deceased husband and if one of them dies 
the other continues torepresent the estate alone and 
no substitution is necessary in sucha case and there 
is no abatement. Order XXII,r. 2, Civil Procedure 
Code, applies to the case. JAINARAYAN Ozna v, HIRA 


OJHA Pat. 322 

——— 0. XXII, r. 3. Sez Pre emprion 511 (b) 
— — O.XXIl,rr.3 and 4 Ser Hinpo law 

: 269 

-—~—O. XXI), r 4. Sze BENGAL TENANGY Act, 

1885, s. 106 831 (b) 

-0 XXII, r. 4— Appeal —Several respondents— 





Death of some—Appeal, when abates totally. 
- Hight men, proprietors of a village, instituted a 
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suit against the other proprietors for declaration thas 
the plaiatifs and the defendants were entitled to 
divide the shamilat land of the village according to 
ancestral shares as recorded in the first settlemenz 
and notas subsequently recorded in the Revenue 
Records This suit having been decreed by the 
trial Court the defendants preseuted an appeal 
At the hearing ofthe appeal it transpired that one 
defendant, whose name was mentioned as one of the 
appellants, had died subsequent to the presentation ož «.’ 
the appeal but before the hearing thereof and his’ 
legal representatives had not been substituted within 
the prescribed time: 

Held, that there could be no question of conflicting 
decrees in a case like the present and, as the shares o- 
all the parties were ascertainable, whatever method of 
division might be applied and the appeal did not abate 
totally. GHARBA SINGH V. NANAK Lah. 945 
———O XXII, r 4—Suit by landlords for declara- 

tion that defendant has no occupancy right—Deatk 

of some landlords—Suit, whether abates totally. 

Where some of the landlords who were in posses- 
sion sued fora declaration that the defendant hac 
no occupancy rights in the land in dispute and 
thet it had been wrongly mutated in his name, anc 
during the pendency of the suit, some of the plaint- 
iffs died and their representatives were not brought 
on the record : 

Held, that as the relief of declaration could be 
asked sor by any of the landlords, there was no total 
abatement ofthe suit Tuaeca SINGH v NANAK 

Lah 841 

———-0O XXII,r. 4, O. XLI, r. 4—Appeal by ali 
defendants—Abatement as against some —Power tc 
vary decree in favour of all- Effect of partial 

abitement. . 

Where all the defendants in a tase appeal and the 
appeal of oneorsome abates by reason of death, the 
court can reverse or vary the decree as a whole not- 
withstanding thefact that the representatives of the 
deceased are noton the record,if the nature of the 
case is such that if some of the defendants had alone 
appealed, the court could have reversed or varied the - 
decree as a whole under O. XLF, r. 4, Civil Procedure 
Oode. CHENCHURAMAYYA V. VENKATASUBBAYYA CHETTY 

Mad, 26 

——-O. XXII, rr. 4, 9—Appeal—Death of one 

respondent—Non impleading of legal representatives 

in time—Exzplanation as to omission to apply in 
ltime—Sufficient cause to excuse delay. 

Where in appeal it was contended that one of the 
respondents had died and an application to bring his 
legal representative had not been made in time and 
the affidavit in support of the application under 
O. XXII, rr. 4 and 9, Civil Procedure Code, stated 
that the parties lived in different villages and that the 
omission to file application in time was not intention- 
al as oceasions for the parties to come into contact 
werefew, and no counter affidavit denying these 
averments had been filed : 

Held, that there was sufficient cause to justify the 
setting aside of the abatement under U. XXII, r,9. 
Kurarv KESHAv RAM Lah 517 
O XXII, rr. 4, 9—Death of oneoftwo co- 

owners, respondents to an appeal--Non-impleadirig 

of legal representatives—Appeal,if abates in toto— 

Appellant Municipal Committee failing to implead 

legal representatives of deceased respondent in time 

—Limitation Act (IX of 1908), s. 5~Extension of 

time under—Whether can be allowed, 

Where ina case a Municipal Oommittee is the 
appellant anda respondent to the appeal dies with- 
in the Municipal limits of the appellant Committee 
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and ‘the appellant fails to implead the legal repre- 
sentatives of the deceased 
extension of time under g. 5, Limitatior Act, should 
not be granted. 

. On the death of one of the respondents to an appeal 
who are co-owners, each entitled to a àalf sharein 
the property concerned, and on non-impleading of 
the legal representatives of the deceased respondent 
within time, ths appeal abates only in regard tothe 
share of the deceased respondent. ir the decree, 
Secretary’ | MUNICIPAL Commirren; ; G-JRANWALA v 
Praga DIAL f Lah 154 
Il, r. 8, whether applie to execution 





: proceedings. é 
“Order XXII, r. 8, is not applicable tə proceedings 


in execution of a decree or orde~. SUuBARAYA 
Gounpan v. V. V. R. VIRAPPA (UHETTIAR i: 

e a3 Mad 521F B. 
~—— 0. KAI, r. 10—Suit relating! 20. immovable 


. property---Adjudication of defendanz as insolvent 
—Official Receiver, whether necessary sarty— Decree 
without impleading him, validity . of—Rule of lis 
pendeng, whether appliss to transfer or insolvency— 
, Transfer of Property Act, 1882, s. 52. 


j.Where pending a suit for maintenaate in which. 
a charge was claimed for future matenance over ` 


certain properties in the hands of the @fendant, the 
defendant was adjudicated insolvent ard the plaint- 
iff obtained a decree making her future maintenance 
a'charge onthe properties, without inpleading the 
Official-Receiver as a party in the Dlace of the 
defendant : : 

«Held, that’ the decree was invalid az against the 
Official Receiver in so far as he represented the de- 
fendant's estate which had vested in him. 

The Official Receiver being one appoin_ed in invitum 
and not. a voluntary transferee ona purchaser in 
execution sale, the- rule of lis pendezs- is not ap- 
plicable PoNNUTHAYE AMMAL V. OFFICAL RECEIVER, 
COIMBATORE. < Mad. 417 
TO XXIII, r. 3. See Civiu Peocepure Cong, 

1908, ss. 115, 151 933 
O. XXII, r. 3—Decree intermsof compromise 

. —Part of compromise. not relcting to suit 

incorporated in operative port of decr=e-—Decree, if 

; ultra vires—Execution—Validity of cree, if can 

(be questioned. - > > 
< Where a decree is passed in terms of-a compromise 
the whole of which is incorporated in the decree and 
the court has jurisdiction to deal with the property 
having regard to its nature, character =nd valuation, 
the mere fact that it was not originally included in 
the plaint would not oust the jurisciction of the 
court when it was acting upon the.agreament of the 
parties. 

“In cases where a part of the campromise does not, 
strictly speaking, relate to the suit ane nevertheless 
the court decides that it relates to tle suit and in- 
corporates it into the operative portian and passes 
a decree in terms of it, the decree is not a nullity and 
not one passed without jurisdiction, but would be 
binding upon the parties to the decreeand its valid- 
ity cannot be questioned in the execut5n department, 
nor can any title derived under i be attacked. 
Sano Sayam LAL v M, SHAYAMLAL All, 145 F. B. 
——_ O.XXVI, r. 16 (a), scope of os 
< The provision under O. XXVI, r.l5, ol (a), Civil 
Procedure Oode, has nothing to do wish the question 
at title of the parties to shares ath-r than “those 
admitted in the pleadings or declared in tke 
preliminary decree. Ram BAHADUR `v, SITABAMJI 
MAHARAJ ' Pat. 353 
——-— O XXXII, r. 4—Costs to 
te ` . BA 
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guardian in obtaining legal assistance—Power of 

Appellate Court to order—Principles in fixing 

amount 

The Appellate Court has jurisdiction to pass 
orders determining the costs to be incurred bya 
guardian in obtaining legal assistance even if the 
guardian is himself a Pleader. But in fixing the 
amount the court should not overlook the general 
principle that no guardian should make profit out 
of his office. SHAMRAO v Tatya .. Nag. 986 
———0. XXXII, r. 6—Order of court merely to 

draw money deposited in court and to purchase 

Government promissory nete—No order granting 
leave to next friend to receive property. oie 

Where the court allows the next friend of a. minor 
decree holder to draw money deposited in court and 
to purchase Government promissory notes, but there 
is no order by thecourt granting leave to the next 
friend to receive any property on behalf of a minor, 
O. XXXII, r. 6, Civil Procedure Code, doesnot apply: 
BANKARA MAHADEVA SETTY V SANYASAYYA Lo 
: Mad 459 F.B. 
——— O XXXII) rr 6 and 7. Sez Hindu an 

5 26 
O. XXXI!, r, 11— Guardian ad litem— 

Appointment by trial Court—Notice of appeal to 
` guardian— Failure to appear—Power of Appellate . 

Courtto appoint fresh guardian—Procedure—Order 
` removing prior guardian, whether necessary. a 

When a guardian has been appointed in respect 
ofa minor in the court belowand that guardian 
does not appear in the Appellate Court though 
notice has been served on him, the Appellate Court 
can appoint a new guardian. In such cases it is not 
absolutely necessary to make a formal order remov- 
ing the previous guardian, thoughit is advisable 
to have a formal order for removal recorded before 
the order appoirting a new guardian is made. 
Upznpra NATH Dasv DAKSHAYANI Desya ` Cal 824 
———O XXXIII, r.1—Application to file suit as 

pauper— act that rich relations of applicant are 

capable of paying court-fee— Whether should be 

considered by court. . 

In cwasidering whether permission is to be given 
to a party to sue as a pauper, the court should not 
go into the question whether or not the alleged 
rich relations of the party are in a position to pay 
the court-fee which the party isto pay, asa person 
may have rich relations but he or she may not be 
in a position to pay the court-fee, Kanizum HANI v. 
MOHAMMAD ; _ All 473 
- O XXXIII, r. 1- Hindu widow—Suit to recover 

debt due to husband's estate—Widow pauper but 

estate not pauper—Suit in forma pauperis, maintain- 
ability of—Dismissal of pauper application— 

Practice of granting time to pay court-fee— 

Hindu Law, 

Possession by a ‘widow of-sufficiently valuable 
assets of her husband is not a ground for refusing 
permission to her to sue in forma pauperis, as her 
possession is only that ofa person with a life interest 
on which it would be almost impossible to borrow 
money. The question in such cases is not whether 
the widow has the powerin the abstract to raise 
money by alienation of part of her husband's estate, 
but whether ia the -concrete circumstances of the 
particular case she could succeed in raising the money. 

A Hindu widow who is a pauper, can be permitted 
to sue- as-a-pauper to recover a debt due to Ler 
deceased husband's estate, even though the estate is 
not a pauper- ` eens : 4 

Dictum :—It is oustomary to Allow some, time to 
pay the gourt-feeg when a pauper: application ig 
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dismissed, SUNDARATHAMMAL V. ParAMASWAMI ASARI 
s Mad. 566 
—— 0O. XXXII], r.1—Right to sue as- pauper — 
Whether a personal right—Death of pauper—Legal 
~ representatire, if can continue suit as pauper— 
Proper procedure in such cases, . -. 
. Theright to sue as a pauper is a personal right and 
dies with the person and does not survive to the legal 
representative. His legal representative can be sub- 
stituted, in the ordinary course and then, after substi- 
tution, the question whether the representative can 
himself sue asa pauper, which is a personal one, 
must be considered afresh. JANKIBAIv Baikal |, 
. Nag. 235 
O. XXXIIl, Y. 10, Sze Orvis PRAOEDURE Cops, 
. 1908, s 60:7) i 340 
0. XXXIV, r, 1 See O1vin Procepure Copr, 
. 1908,0 I, 9 259. 


——— 0. XXXVIII, r; 5 — Illegal warrant— Conviction 
in respect of such warrant —Legality of. 

Where is appears that no legal warrant was issued 
under O, XXXVIII, r. 5, Oivil Procedure Code, a 
conviction under s. 186, Penal Qode, cannot be up- 
held, although the facts proved may otherwise 
amount to an offence under the sanction EMPEROR v. 
TouFA All 183 
` —=—— 0. XXXVIII, r. 8— Attachment before judg- 
~- ` ment—Question whether attached ‘debt is due to 

judgment-debtor, when to be considered 

When there is an attachment before judgment, 
the time for the consideration of the question whe- 
ther anything is due by the judgment-debtor is 

when the order is about to be enforced. MoTIRAM v. 








Karm: 3 All. 457 
———0. XXXIX, r, 1. Sse CIVIL DPROOEDURE CODE, 
1908, O. XXI. r. 29 727 


———-0. XXXIX, r.1—Temporary injunction, when 
can be grdnted—Absence of prima facie case —No 
- risk of irreparable injury—Injunction, if can be 
_ granted pendente lite. 
- A temporary injunction pendente ‘lite will not be 
granted unless the plaintifis havea good prima facie 
case and unless there is risk of irreparable injury 
being caused if tne injunstioa is’ n>t granted. 
` Where in-a suit iustituted for injunction against 
the defendants on behalf of certam minors, it was 
found that the minors had no prima faciecase and 
that the suit was collusive, and it also appeared 
that the defendants were maintaining proper and 
accurate accounts, and there was no risk of irrepar- 
able injury to be caused : 

Held, that the plaintifis were not entitled toa 
temporary injunction as they could easily becom- 
pensated for the loss of income in case they succeed- 
ed in the suit. MOHAMMAD, AHMAD -Kuan v, AHMAD 
NABI Lah, 67 


———O.XL, r. 1—Maintenance made charge on 
property —Arrears —Receiver, if can be appointed. 
Ifthe holder of a decree for maintenance can proceed 

only against a house which has been made a charge 

for payment of maintenanceand maintenance falls in 
arrears, itis highly desirable to appointa Receiver for 
the purpose of paying off ths arrears as well as for 
ensuring punctual payment of the maintenance in 
future without forcing the decree-holder to take out 
execution every month Hira Lan v Mosan Devt 

Lah. 1024 

—-——0. XL, r. 1—Receiver— Application for 
appointment of Receiver in one court—Defendants 
collusively getting Receiver appointed in another suit 

in another court—Power of first Court to appoint 

- Recgiver—Procedure..to be adopted—Zransfer of 
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second. esit to be tried by first Gourt—Inheren 

powers, 2xercise of. : 4 4 

When a Receiver is apppinted by one “court to 
take charge of certain properties,another Receiver 
cannot as 3 rub be appointed by a different court to 
take possession of or exercise any control over the 
same. pro-erties without the leave of the former 
court, ` : 

Even ti appointment of the same person as 
Receiver :n two courts is improper, 

Where = a mortgage suit instituted at Lahore the 
mortgagee applied for the appointment of a Receiver 
and the éfendant’s sons collusively filed a suit for 
partition st Delhi and got a Receiver appointed by 
the Delhi Cours to defeat the mortgagee : 

Held tis High Oourt had power to transfer the 
suit filed at Delhi to Lahore so that the question of 
appointment ofa Receiver might be dealt with by the 
same Court. ALLAHABAD BANK, LTD. v. RAJA Ram 

- Lah. 966 

——O KL, 7. 1,sub-r, (2)—Scope of—Suit’ for 
declarat-on that decree for sale is not binding on 
plaintif — Order staying execution and appointment 

of Rece=ver—Propriety of. à 

Where =m a suit for declaration that 8: decree 
for sale i_ a mortgage suit against the plaintiff was 
not bindisg upon him, the plaintiff applied for an. 
injunction restraining the defendants from executing 
the dezrer and before disposal of the application 
the defenzants made an application for appointment 
‘of a Recewer of the property andthe court made an 
order for stayñg the execution ofthe decree and 
directed fhat a Receiver should be appointed of the 
property ordered to be sold : 

Held, zhat the appointment did not militate 
against O. XL, r.1, sub-r (?), Civil Procedure Code; 

Held, al o that, ni the circumstances of the’ case 
it was op-n to the court’ to saythat although the 
property mortgaged was not to be sold and execu- 
tion by that method would not be permitted, execu- 
tion woul. be permitted by the appointment of a 
Receiver. 

All tha. O. XL, r. 1, sub-r. (2) means 
where any of ths parties who are subject to the 
jurisdictioa of.the court has no right to remove a 
third party from possession that third party shali 
be allowed toremiin in possession. MUHAMMAD ISHAQ 


is that 


v. Om PAEKASH : All. 451 
— —oO XLI, r. 4. See Civin Procepure Cope, 
1908,0 XXIL R“4 26 
———-0O XLI, rr. 4,33 Sez BENGAL TENANOY AOT, 
1835, s. D3 831 (b) 


O XLI, 5—Appeal from order in execution 
- dismissizg judgment-debtor'’s objection that property 
is not sz-eable—Power to order stay without taking 

, sesurity —0. XLI, r. 5, applicability of. 

Where æ appeal ia preferred from an order pass- 
ed bythe Execnting Court dismissing the judgment- 
debtor's onjectim that the property proceeded 
against isnot saleable, the court can stay execution 
even thouzh no security is furnished. Order XLI, 
r 5, Civil Procedure Code, applies to casesin which 
the decree under appeal is capable of execution and 
is sought to be executed, and is not applicable to 
cases whem the appeal is not fromthe decree which 
is sought © be executed. BALDEO SINGH v, OHUNNI LAL 


; ` AU 764 

——-© Xtl, r. 11 Sees OrvıL PROOEDURE Cone, 
1908, s. :49 | 753 
——— 0O XLL r. 20—Omissionto implead a 


necessary party—Whether can be condoned, 
. Where of thee appeals against ah order two were 
rejected ca the ground thata necegsary party was 
e 
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not madek. respondent and the third was accepted 
on merits but the court refused to condone the 
omission `toimplead in the othertwo appeals : 

Held, that under the circumstances the court 
might well have exercised the discretion vested m 
it by O. XLI, r. 20 and condoned ths3 omission 
and it would be unjust if all the matters dealt with by 
the same order couldnot be re-opened owing toa 
pure technicality Kesar SINGH v. Banst RAM 

4 Lah. 148 
O. XLI, r. 22 (1)—Trial Court deciding issre 
—Party not challenging it in lower Appellate Cou-t 
— Whether can be challenged in second appeal. 
‘ Order XLI, r. 2?(') of the Civil Procedure Coda, 
does not authorise a respondent to make out a case 
` for a decree for the same amount by questioning an 
adjudication as to a right or principle-found against 
him and as to which no appeal or objection has 
been filed by him for the reason that the expressicn 
“support the decree '' means support the decision 
and does not refer to the quantum of the decres. 

Consequently, where the decision of the trial Court 
on a particular issueis not legally challenged in 
the lower Appellate Court, it becomes final and 
binding upon him and it cannot be challenged -n 
second appeal. NAMDEO v. RAMRAO Nag. 152 
———-0 XLI, r. 23; O. XLII, r. 1 (u)—Remand 

—Relevant section not mentioned in order—Onts 

to prove it was under O. XLI, r. 23—Appeal— 

Competency of. 3 

A court has inherent power to remand a case for 
trial although it does not fall within the purview of 
O. XLI, r. 23. The failure of the Judge in not mention- 
ing the relevant section of the Code under which Le 
purports to act cannot be availed of by the aggrieved 
party as giving him a right of appeal, unless te 
satisfies the higher court that the order of remand 
was one which was intended to be passed under 
r. 23, and hecannot do so except by satisfying the 
court that it was an order which could be passed 
under that rule. Where the order of remand issileat 
as to the rule under which it purports to have been 
made, the onusis on the appellant to satisfy tLe 
court that the order complained against is an order 
falling within the purview ofr, 24. If he fails zo 
satisfy the court on that point, he fails to bring his 
case within the purview of O. XLIII, r.I, el (w. 
But avherethe order complained against purports zo 
be one-under r.23, an appeal filed against it is 
prima facie competent. "i 

Per Rupchand, A J. C —An order, which gives ro 
finality in relation to the suit but keeps the suit a 
live suit in which the rights of the parties have still 





to be determined, is an interlocutory order. Kuaru 
OHUBAR v. PUNJAB SHAN Mir YAKUBALISHAH 
Sind 777 F 3, 


———9. XLI, r. 23-Suit not decided on prz- 
liminary point —Remand—Legality of. 

Where asuit is not decided on the preliminary 
point, it is not open to the Appellate Oourt to serd 
back the suit for determination to the court of firat 
nstance as XLI, r. 23, does not apply. 
Bir Bikram Kisnorzv Tarazzat Hussein Cal. 671 
O XLI, r 25—Failure of lawer Appellate 

Court to consider important evidence and circun- 

stances—Remand, legality of. , t 

Where the lower Appellate Court has failed zo 
discuss an important piece of evidence and has 
overlooked important circumstancesin deciding the 
appeal, a remand oftheappeal to be re-heard is 
proper. Iswar GHANDRA Bistu v. Hariram .Bisrtu 
a 4 Pat. 375 
G ——Q. XLI, r. 25—New case. propounded day 

e 
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-Appellate Court—Remand on newly framed issue on 
the new point —Legality of. 
it is not open to the Appellate Court to make a 


mew cise for a party .and direct a remand of the 


suit for trial ofa newly framed issue .on the new 
ease. Har BILAS v. DALLA All 981 
———O KUI, O. XLVII, rr 2, 7- Application 

for review on ground of mistake on face of decree 

—Judge finding that there was an -error of that 

nature—Appeal from order -Competency of. 

. The provisions of O. XLVII, Oivil Procedure 
Code, which contains rules specifically framed to 
govern procedure in regard to applications for re- 
view, and which, moreover follows later in the Code 
than O. XLVIII must modify the provisions of 
O. XLIH. Under r. 7 of O. XLVII an appeal will 
lie from the order ofthe-court granting an applica- 
tion in. contravention of the provisions - of r. 2. 

Where an application for review is made on the. 
ground that there was a mistake or error apparent 
on the face ofthe decree and the Judge has not 
found that there wasa mistake or error apparent 
on the face ofthe record, but merely that there was | 
as error of that nature, no appeal lies from the 
order. Fasanar ULLAH Kuan v. Mavra Box All. 231 
O. XLIII, r. 1, cis (m) (W). Ses OrvIL Pro- 

CEDURE Cope, 1908, ss 1'5, 151 933 
———— oO XLIII r. 1 (u)—Partial remand—Appeal— 

Competency of. : 

So far as the right of appeal under O. XLIII, r. (1) 
(a). Civil Procedure Code, is concerned there, is no dis-. 
tinction between a partial and total order of remand. 
BASHESHAR Dass v, DIWAN CHAND Lah 939 

O. XLII, r. 1 (wi, O. XLVII, r. 7— Appeal, 
from order granting review—When competent : 

The provisions of O. XLIII, r. 1 (w), Civil Pro» 
cedure Code, are to be read subject to the pro- 
visions contained in O. XLVII, r. 7. An order 
granting a review can therefore, be appealed from 
only on one or other of the grounds specified in 
O. XLVII, r.7. Forman MANDAL v BASANTA KUMARI 
DEBYA , Cal 530 (a) 
——— O XLV, r. 5—Repcrt under r. 5 made about 

the question of value raised in the High Court— 

Whether full information should be included in 

Privy Council record. ae . 

When a question of value has been raised in the 
High Court, and when a report with reference to value 
has been madeunder O. XLV, r.5, itis desirable 
that full information with reference to these pro- 
ceedings be included in the record, in appeal to 
Privy Council. Anup Manto v. MITA DUSADH É 


P, C. 815 
——— 0. XLVII, r 1. 

Sez CIvIL PROCEDURE Cope, 1908, O XX,2.3 458 

Ses Court FEES Act, 1670, Scu I, ART, 5 560 
——O. XLVI], r 1—Review—Absence of obvious 

and apparent blunder—Review,if can beallowed. 

An obvious and patent error of law —what may be 
called a blunder—may be a good ground for review 
but wherethereis no obvious and apparent blunder, 
no review lies. j . 

Where the High Court reversed a decree of the 
lower Court not on assumed states of fact but upon. 
a questionof nomenclature applied to a sum of money 
paid by the defendants, and the defendant applied 
for review on the ground that a new contention was 
put forward: 

Held, that there was no new contention nor any 
apparent bluader and that review should not be 
allowed, THro Lazarus v. E. M, Desouza & Oo 

: Rang. 946 
: O. XLVII, -r. 1—Review — Error’ of law— 
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‘Error apparent on 
includzs error in law. 
. An appiicativn for review isnot maintainable on 
the ground of an allegel error of law, asan error 
in law does not come within the meaning of the 
expression ‘error apparent on the face of the record’, 
in O. XLVI, r. 1, Civil Procedure Code, BALKRISHAN 
v. BUNDIA f A All. 756 
: O. XLVII, r.) 1—Review—Fresh documentary 
evidence— When can be admitted, ý 
Fresh documentary evidence cannot be admitted 
in review, unless and until it is shown that the 
-evidence in question could not be produced at the 
trial for the reasons given in O -XLVII, r. 1, Sch. 
I of the Code of Oivil Procedure. Where no new 
and important matter or evidence has been dis- 
covered, which after the exercise of due diligence, 
was not within the knowledge of the applicant for 
review, orcould not be produced by him at the time 
when the decree was passed, fresh documentary evi- 
dence should not be admitted. AHMAD Kuan v. ABDUR 
RAHMAN KHAN Oudh 830 
O. XLVII, rr 2, 7. See Crivin PROOEDURE 


the face of the record, if- 


Cone 1918,0. XLIII 231 
———-O. XLVH, r. 7. Sze Crvir Procepure Cone, 
1£08,O XLII], R. 1 (w) 530 (a) 


= Sch Il, paras. 3,5, 8,15. Ses Givin Pro- 

. OEDURE Conk, 1918, 8 151 1081 

.———— Sch. fl, para. 5 (2), s.115— Provisions of 
para. 5 (2)not properly complizd with— Appoint- 

- ment of fresh arbitratcr if can be set aside in 
revision. 

Where the court appoints a fresh arbitrator without 
properly complying with the provisions of para. 5 (2), 
Sch. 11, Civil Procedure Code, the appointment is 
without jurisdiction or at least tainted with material 
irregularity and can be set aside in revision under s. 
115, Oivil Procedure Code, DURGA Prasan v BARATI 
Lan Oudh 493 

- —— paras. 12, 14, 15—Applisation fcr 

modification or remission of award— Limitation Act 

(IX of 1908), Sch I, Art 158—Appitcability of. 

An objection under para. 12 or para, 14 of the Second 
Schedule to the Civil Procedure Code is different 
from an objection under para. 15. Article 158 
Limitation Act, applies only to objections under 
para. 15 where the application is to set aside the 
award completely, Where a prayer is only for the 
modification or remission of the award, the prayer 
comes within para. 12 or para. 14 and consequently 
Art. 158 is not applicable, Krroti v. BEHARI LAL 











All. 596 
para 14, SER AWARD 582 
——- para 15, SEB AREITRATION 439 
Companles Act (VII of 1913), s. 22. Szz COMPANY 
801 
S. 23—Companies incorporated under the 

Act, if separate legal entities. 
Companies incorporated under the Companies 


Act are separate legal entities. Mr J,H. PATTINSON 
v. Binpaya DEBI ` Pat. 56 
——8. 38, Table A, Art 28. Ser LIMITATION AOT, 
1908, Sca. I, ART. 112 < 825 
———ss. 171,. 213— Fraudulent preference, 
meaning of—Tests to determine if there has been 
fraudulent preference—Payment of one creditor 
under mistaten fear that otherwise company will go 
into liquidation Whether fraudulent preference— 
Company going into liquidation after assignment of 
decree. 
In order toascertain whether there has been 
‘fraudulent preference’ under s. 231, Companies Act, 
it must be seen whether the act is one done by free 
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wiil and wolitioa. The ‘preference ahéuld be ` volun- 
tary and nət braught on by pressure, e ` 
Where n assignment is made in favour of a parti- 
cular creGitor undar the impression that unless that 
particular- creditor is paid, the cempany will go into 
liquidatios, there cannot be said to be an overriding 
intention to prefer and the preference cannot be 
said to a fraudulent preference within the statute 
NABIN KISi0RI KISHOR OHOUDHURANY v JAGNESHWAR. 


SANYAL ; Cal 592 


Compan"—Lien on shares of members for debts due 
from them—Pledge of shares to third party with 
notise 20 company—Effect—Pledge by Managing 
Director —Nolice to company, if to be presumed— 
Piedge Cfter liquidation without permission of court 
—Validity—Companies Act (VII of 1918), s 22. 

A company has a lien upon the shares ofits 
members >r debts owing by the members to itsəlf. 
If howevera member pledges his shares to same 
third party as a_security for a loan, and the com- 
pany has notice of the transaction, the company 
loses its.Len for all debts owing by that member to 
the compeny subsequent to the knowledge of ihe 
company >f the transaction, When the Manag-ng 
Director >f the company having all the powers of 
the Boarc of Directors pledges his shares though in 
his privat capacity, the company shall be deemed 
to have knowledge ofthe transaction. If the pledg- 
ing transaction is carried on after the company 
has gone into liquidation and without obtaining 
pre ofthe court,itis void. Inthe matter of 


NION INTIAN SIGAR MiLLS Co, Lrp. All, €01 
Compromise decree—Construction, Seen Onvir 
I ROCEDUCRE Cape, 19(8, 5 11 €17 


Confession—Reiracted confession—Absence of proof 
of being made duly and voluntarily —Admissibi'ity 
in evidence. 

The retzacted. confession of an accused when not 
proved tonave been duly and voluntarily made, is 
not admissible in evidence. DAULAT RAM v Emprzor 

Oudh 465 
@etracted —Corroboration, necessity of 

Though it is not a rule oflaw that an accused 
cannot be convicted upon a confession ifhe has 
retracted “it, it is very necessary as a rule to make 
certain before acting on itthat corroborative . eyi- 
dence supzorts the confession, BHABANANDA BANEEJER 
v. EMPEROR Cal.186 S.B. 


tc zaildar— Absence of evidence of threat cr 
inducenznt by zailaar— Consideration of confession. 
A confe.sion made by the accused to the zailcar, 
in the abe@nce of any evidence that any threat or 
inducemect was held out by the zaildar must not 
be excluded from consideration. Wattv. Emprrog 
: Lah 172 
Contract Act (IX of 1872), ss,11, 129,135— 
Principal and.surety— Continuing guarantee, nature 
of—Taking us additional security bills not yet 
maturec, whether amounts to giving time to debtor 
s»asto discharge surety— Capacity to contract, 
law govaning. 
A request to advance moneys to another personup 
to a certañ limit forhis trade purposes is on she 
face of it -a continuing guarantee Such a request 
msy be sccepted by acting upon it by advancing 
moneys w-thout any formal written acceptance. 
The m-re taking of additional security will not 
discharge she surety, but the surety will be discharged 
if, along vith the taking of additionaj security, there 
is an exprssor implied contract to give time to che 
debtor. : mS ag eR ae 
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Where the creditor who had advarced certain 
amounts without security, subsequently accepted as 
security certain bills which had not metured at the 
time, adding to the debt interest from-the date of 
advance up to the date of maturity : 

Held, that by the acceptance of these securities 
and ths debiting of interest till te date of 
maturity, the creditor bound himself nos to sue till 
maturity and the surety was therefore discharged. 

As to ordinary mercantile contracts, he capacity 
to contract is determined by the place of =ontract and 
not by the law of domicile of the prcmisor. The 
law of guarantee is a very rigid law and che smallest 
kindness on the part of the creditora may involve 
in their being caught ian the trap by the Gscharge of 
the surety. T N., S. Freuv. V. P, © MUHAMMAD 
HUSSAIN Mad. 608 

s, 20—Applicability of— Contræt to supply 
goods—Subsequent coming into force of the Tariff 

Act imposing excise duty on goods —V encors, if can 

refuse t) supply on ground of non-paynent of excise 

duty. 

Where there is a mutual mistake as to :. fact which 
goes to the root of the contract, and #ristrates the 
object of the agreement, s. 20, Contract Act, will 
apply. But where one of the parties to = agreement 
kn ~- afact which makeshis bargain aa advantage- 
ous un 1 that fact is unknown to the other party 
to the agreement, the other party remaias bound by 
the contract unless there is an obliga ion on the 
party knowing the fact to disclose it the other 
party to the contract. 

Where certain sellers who had agreel to supply 
certain goods at a certain rate refused to give delivery 
to the purchasers under the contract b: tween them 
unless the purchasers paid in addition to the agreed 
price, a sum equal to the proposed excse duty im- 
posed on the goods by the Tariff Act, whim had come 
into force subsequently : 

Held, that it was notopew to the selles to refuse 
delivery on that ground as no excise duty had been 
imposed on the date oa which. they refused to 
give delivery and that s. 20, Oontract Act did not 
apply to the case OnIN Gwan & Co. v. ADAMJEE 
HAJER Dawoop & Co Rang. 440 
———s. 23 Sen Oatus AOT, :812, ss. 8, 13 84 
—_—— 3. 25 (3) —Promise to pay time-borred debt— 

Mere acknowledgment not sufficient. 

Under s 25, subs. (3) of the Conzract Act a 
promise made in writing and signed by a person to 


be charged therewith to pay a barred debt is a- 


good consideration ; but there must b: a distinct 
promise and nota mere acknowledgment SATYAKEL 
Dorr v. ROMESH OHANDER SEN Cal 834 
ss. 27, 239—Agreement between ice factory 
ownersto work one factory alone-ard to divide 
profits— Whether amounts to partnership—A greement, 
whether ‘in restraint of trade’. | 
The owners of two ice factories in order to avoid 
competition entered into contract by which they 
agreed that only one factory should be worked at 
first and that they would share the protts in a cer- 
tain manner. It was also provided that in case the 
demand for ice exceeded 250 maunds er day, the 
second factory shouldalso be worked by mutual 
agreement of the parties, and if the factory was so 
worked then the profits were to be similarly divided 
after deducting costs asin the case of the first fac- 
tory. In a suit for accounts by one of ashe parties 
it was contended that the agreement was void under 
B. 27, Contract Act, as being in restraint o- trade : 
. Held, that the agreement satisfied tie definition 
of partnership as given in s. 239 of the Contract 
ji . 
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Act and that the mere fact that one of the factories was 
not to be worked so long asthe demand did not 
exceed 250 maunds per day could not, in the circum- 
stances, be held to constitute any ‘restraint on trade’ 
within the meaning of s. 27 of the Contract Act. 
DAULAT RAM Jar Ram Das v. DHARM OHAND-KISHORE 
CHAND Lah. 1030 
—~—-~-—S. 37. Sre Acra Tenancy Acr, 1926, ss. 

226, 227 - 554 
——ss 51,52 and 53—Contract—Reciprocal 

promises—No order fixed as to performance— 

Nature of transaction, whether to be considered— 

Wrongful repudiation—Remedy of the pariies— 

“Brutum fulmen"”—Subsequent conduct of parties— 

Whether relevant for construing language of con- 

tract. 

The respondent purchased debentures ina limited 
company on recommendation ofthe appellants The 
venture having failed, the respondent instituted a 
debenture-holders' action in the Chancery Division of 
High Court of Justice in London ; and a Receiver was 
appointed. During the pendency of the action, the 
appellants senta letter to the agent of the respondent 
that appellants would pay the invested money to 
the respondent if he would pay-the cost in con- 
nection with the appointment of Receiver, Receiver's 
costs, and write letters to his Solicitors and the 
Receiver that the affairs of the company were satis- 
factory. After exchange of many letters, the ap- 
pellants finding that they arrived at no concluded 
bargain, withdrew their offer in the letter, The res- 
pondent, however, neither paid the costs nor wrote 
letters to the Solicitor or Receiver, Meanwhile order 
directing proportionate distribution of shares was 
passed in the debenture-holder’s action. Funds were 
farfrom sufficient to satisfy the debentures. The 
respondent, therefore, brought a suit claiming the 
amount invested: ` 

Held, that the case fell within s. 52, Contract Act 
and thatthe language of the agreement tended to 
the conclusion that appellants were not bound to pay 
the agreed sumbunless and until the respondent had 
previously paid the costs and written the letters 
and the reciprocal promises contained in the agree- 
ment could not beregarded as inherently capable of 
‘simultaneous performance within the terms of ss. 51. 
The respondent's right to claim the money was 
dependent on and postponed to his performing what 
he on his pari had promised, with the consequenĉė 
that when he launched his claim, his course of action 
pas not complete and his claim muston this ground 
ail. 

Held also, that the subsequent conduct of ap- 
pellants was irrelevant for the purpose of construing 
the agreement ; the construction must depend on the 
intention of the parties when it was made, which is 
to be ascertained from the terms, read in the light of 
the facts known to both parties whenit was conclud- 
ed, that is, from what is expressed or from what “the 
nature of the transaction requires” in the words of 
8,52, Contract Act. ; 

Wrongful repudiation by one party cannot, except 
by-the election of the other party so to treat it, put 
anend to an obligation; if the other party still 
insists on performance of the contract the repudiation 
is what is called “brutum fulmen”, thatis the parties 
are left with their rights and liabilities as before. 
A wrongful repudiation of a contract by one party 
does not of itself absolve the other party if he sues 
on the contract from establishing his right to recover 
by proving performance by him of conditions prece- 
dent, FLorris REDRIDGE v. Rustomsl DHANJIBHOY 4 
- PG. 739. 
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S. 62, See Promissory NOTE ` 471 

s. 62—Parties agreeing -to substitite new 

contract —Breach of new contract, whether revives 

liabilities under original contract. 

Where one person executed a bond for a debt due 
by another and afterwards came toa settlement that 
the latter should pay the debt by instalments, should 
execute mortgage for the balance and that default 
in payment should make the latter lable as 
before : i 

Held, that failure to carry out the settlement, 
though some of the instalments were paid, did not 
revive the former's liability as it was absolved by 
the settlement subsequent tothe bond. Ram SINGH v. 
TEK UHAND-NTAMAT KAI Lah 562 
———S. 68—Scope of—Whether validates mortgage 

of ward's properties by guardian. 

' Section t8, Contract Act, refers io a person who 
supplies & minor with necessaries suited to his 
Condition in life: s 68 does not show thata guardian 
can execute a valid mortgage of the ward’s proper- 
ties, MAUNG Tain MAUNG v. Ma Saw SHIN 

ae? aa ; Rang 922 
~————8..73 —Absence of stipulation—Interest, if- 

can be awarded, 

Under å. 73, Contract Act, there is no warranty 
for awarding interest for the mere detention of 
money after the date has arrived upon which it 
should have been paid, unless the matter can be 
brought within the Interest Act or its proviso. Mr. 
J. H, PATTERSON v. BINDHYA DEBI Pat 56 

S 73—Security for damages and costs if 

title of defendants be found defective—Stranger 

. found entitled to part of property— Plaintiffs com- 

promising with stranger on payment of money—Suit 

on security bond by plaintiffs —Claim to amount and 
interest—M aintainability of. 

. Aand B executed a sale-deed of certain zemindari 
property to the plaintiffs. On the same day A and 
“B executed adeed of security in favour of the 
plaintifs agreeing that if A and B were held not to 

e absolute proprietors of the property specified in 
the sale deed, or if any defect intitle was found in 
the property sold, then A and B would be liable for 
all damages-and costs of the plaintiffs, lt was found 
later on that-C was entitled to one-third of the pro- 
perty sold, The plaintiffs compromissd with C ‘and 








instituted a suit against A and B under the agreement . 


for security and for interest: Io w 
- Held, that in view of the provisions of s. 73, Con- 
tract Act, the words “loss and. damages” - included 
the interest on the sum which the plaintiffs - had to 
pay and that no distinction was to be drawn between 
the loss of possession of the property and the pay- 
ment of a further sum arising from the defect of 
title of the vendors and that as in either case the 
plaintiffs sustained a loss of capital and in addition 
hey had had loas of interest, the plaintiffs were entitl- 
ed to compensation for both kinds of loss, the loss of 
capital and loss of interest. BISHAMPHAR NATH TEWARI 
v. JAG PRASAD RAI - All. 804, 
———_s.74 Ser Burmese Buppuist Law 724 
——S. 74—Chit fund—Subscriber buying the 
chit—Security bond in favour-of stake-holder— 
Provisions to pay all future instalments. in lump on 
default to pay any—Whether canbe said tobe a 
penal provision, Š 
"The defendant was a subscriber to a’ chit fun 
which was to run throughout sixteen half-yearly 
instalments and he being the holder of half a chit, 
his subscription per half year was Rs. 125. He 
bought the chit at the very first auction and became 
entitled to Rs. 2,000, - From this amount of Rs, 2,000, 
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‘there was deducted Rs 125 deing the first subscrip 


tion payable by him. That laft a total of Rs 1,875 
and in accordancs with the rales of the chithe exe- 
cuted a security bond infavour of the stake-holdar 
giving security fr the amount of the instalments 
engaging to pay the sums as and when they fell dae 
regularly. : The document ran as follows :—‘ If I fail 
to pay on thə dates mentioned above I shall pay the 
amount in default together with interest thereon at 
therate of halfa pie per rupee per each day of d2- 
fault, within the succeeding ose month. -In default 
of even such payment, you cen demand in a lump the 
amount due for the remaining instalments aftar 
deducting the amount paid tillthen, without reference 
to subsequent instalments:” 

Heid, that as the defendant had received the whole 
amount due to him in respect of the chit which he 
bought, the provision by which he bound himself 
down to be liabls for the future instalments and œ 
defaultto have demanded from him ina lump the 
future instalments could not be said to bea penal 





one. SuBBIaH PILLAL v. MUTHIAH PILLAI Mad, 1026 
= 5125. Ses LIMITATION Act, 1968, Son, J, 
ARTS. 113, 116 863 


——— s, 176—Deposit of jewels as collateral 
security for prenotes—Sale without proper notice— 
Sui on pro-notes—Deduction of value of. jewels cn 
date of suit. 

Where as a calateral security for two promissory 
notes, certain jewels were deposited with the pro- 
miste who sold them without proper notice to tke 
promissor and filed a sui; on the promissory 
notes: ` | 

Held, that the sale not being justified, the pro- 


missor would be. entitled to claim a deduction of tke- 


reasonable value >f the jewels deposited and that tke 
value should be taken as the value at the date of suis, 
Ma ME Sarov. R.M. R. M. N. OHETTYAR Firm 

Rang 422 
-S,176—Notice under— When necessary. 

A notice under s. 176, Cortract Act, is not neces- 
sary to make acebtdue and recoverable. Section 
176 only requires notice to te given’ before pledged 
goods are sold, MAKHAN LAL v. GHULAM HUSSAIN 

: : Lah.194 
——— s8, 219—Commission—Broker, if entitled to 
reasonable, commission. 

In asuit by a” broker for commission, if it is 
proved that he had acted as broker, he is entitled 
to commission; and even if he fails to producs 
evidence to show zhe rate of commission, a reasonabla 
amount ought tobe awarded to him assuch com 
mission. KHURSHED ALAM v. Asa RAM Lah, 761 
8.239. fee CONTRACT Act, 1872, s. 27 

1030 

8.239—Partnership—Parties to agreement 

calling themselizs partners—Whether makes thz 

transaction a partnership— Assignment of actionable 

claim by managing partner—iffect—Remedy of other 
partners. 

A mere loosely worded reference to himself as a 
partner in a transaction, would not clothe tha 
plaintiff with all the terms and conditions of a for= 
mal partnership. Even where the parties call them- 
selves “ partners ~ in a writing embodying the agree- 
ment between them, this does not constitute a part- 
nership within the meaning of s. 239,- Contract Act, 
if the true relaticnship be no; that of -partnership. 
On the other hand, an agreement purporting to be 
something else may be one of partnership; for the 
law regards the body and substance eof the agree- 
ment andits real character. - J 

The mere fact shat two ¿persons 











purchase some 
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land with the object of selling it agaic ata profit 


i3 not suficient to make the transaction. a partner- 
ship transaction. The partiesare not ‘partners ia 
the legal sense but are only jointly inserested in 
the transaction. Any one of them will haveno 
right to assign the other's rights in the transaction 
by a deed of assignment without his permission. 
The mere fact that a party makes nc reference to 
his partners or sharers in the profits dces not really 
affect his rightin assigning the actionable claim, 
for as u managing partner hehas aright to assign 
such a claim and theonly remedy of' tLe sharers in 
the firm isa cuitfor accounts against Fim Nanocsr 
Moosast v. TAYEBALI Sind 730 
s 264—Parinership—Retiremert of partner 
—No public notice— Liability to ncw customers — 
Onus of proof. : : 
It is not open to new customers of a firm who begin 
dealings with the firm after its diseoluticn to take ad- 
vantage of the provisions of s 264 of the Contract Act. 
Section 2&4 of the Contract Act isa pacticular form 
of estoppel by conduct and a person. is not entitled 
to take advantage of it unless the fects raise a 
presumption that the absence of public notice escit- 
ed in him a Lelief which caused him to do something 
that he would not otherwise have done 
. Even if 5.264 applied to such cases the new cus- 
tomers will have to prove that they kuew that the 
partners who bad retired were partnere of the firm 
when they started their dealings, Firm Nanna Man 
Banarsı Das v. BAL Moxanp Lah &47 
- s.. 266—lIrincizal and 
Right to commission from both sides, 
No broker, unless specially suthorizel, is entitled 
to get commission from both sides. N C. CHOWDHURY 
Mrs M, EZEKIEL Fang. 595 (a) 
Co-operative Societies Act Il of 1912), s 43, 
Rules under, r.7—Award given by an arbitrator 
against the representative of the deceased detter, 





validity of-Whether affects the etate of the 
deceased only—Jurisdiction of Civil Court, 
The mere fact that the minor was rot properly 


reptesented hefore the arbitrator, dces not give 


su 
for declaration that 
on the minor. f < 
' An award against the representative ofa deceased 
debtor affects only the estate of the deceased in the 
hands of the representative and not the representa- 
tive personally. NARINJAN v Co Orsr.tivE CREDIT 
Socrery oF Samrat . Lah. 565 
Go-owners- Death of one of two ‘G-owners Jes- 
- pondents to appeal—Failure to _Inplead legal 
representatives in time—Appeal,; iF abates. Sue 
Givin Procepuge Cope, 19(8,O. XXI , RR. 4,9 
Lah 154 
Go-sharers—Iacluston from enjoymers of property 
in common —Right -for compensation fer use and 
occupatia—Remedy of excluded =o sharer—Co- 
sharers holding various parcels of jo-nt zemindari 
held as tenants in commen for convenzence —Renedy 
if only suit for parit ton. 2 
A co-owner can sue another ca owner for use and 
occupation when the former has beer ousted and 
has been excluded from the enjoymet of his share 
in the property held by them as tenarts-in-common. 
It is the right of each and every co-owner to enjoy 
the property in common with other -owners and 
as soon as that right is denied or a co-owner is 
prevented from enjoying the property like cather 
co-owners, heas & cause of action for recovering 
compensation foruse and occupation of his share 
from which he was excluded, Solong as the parti- 


the award was not binding 
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tion does nof“takeznldcs, the co-sharer in ..exclusive 
possession is liablesto account for profits to the 
olher co sharers : 

The ctsa of co sharers holding various parcels in 
joint zemindari held by them as terants-in-common 
for the sike of coavanience would stand on a differ- 
ent footing. Where different co sharers have without 
force or fraud, been in peaceful and exclusive" pos- 
session of different portions of joint properties for a 
time sufficient to raise the inference that their 
separate possessions originated in some mutual 
understanding, that arrangement cannot bs disiurbed' 
either by asut for joint possession or one’ for 
compensation for use and occupation In such a case 
the only remedy left would be a suit for partition. 
MOHAMMAD ABDUL JALILV. MOHAMMAD ABDUL BALAM 
Kuan “AL. 812 
Costs — Costs before Land Acquisition Officer —Whether 

cin be awarded. “oP ay, 

The land Acquisition Act does not provide for” 
the award of costs incurred before the Land Acquisi- 
tion Officer. CoLLEOToR or NASPUR v. P.O JOGLEKAR 

Nag. 77 \b) - 
Court-fee. Ses Court Fees Act, 1870, Sen, I, ART 5 
560 
———- — Civil Procedure Code (Act V of 1909), O KAI, 

r, 60 (2)—Order under—Apzcal—Cour-fee rayable. 

An appeal from an order under O. XXI, r 50(2) 
is therefore to be treated as an appeal froman 
original decree and not as a miscellaneous appeal. 
and henceshould be stamped withad valorem duty.- - 
Baur Nats v, Barinpra Natu BHATTACHARYA 

| ; - Cal. 123 
Court Fees Act (VII of 1870), ss 13, 14,15— 

Appeal withdrawn— Court satisfied that appeal was 

wholly unnecssary— No proceedings beycnd admission 

of appeal taking place—Refund of court-fee, if can 

be made. p 

-Where an appeal was withdrawn and the court was 
satisfied that the appeal was wholly unnecessary`and 
no proceedings except the admission of the appeal had- 
taken place in regard to it: os 

Held, that a certificate for refund of court-fee should: 
be issued in favourof the appellant. MoHAMMAD SADIQ 
ALI Kiran v. ALI ABBAS Oudh 789 (b) 
—-— Sch |, Art, 5—Review—Court-fee payable 

—Review of only that part of judgment dealing 

with costs— Court fee- Ciril Procedure Code (Act V. 

of 1908), O. XLVII, r. 1. . =. 

An application for review of a judgment is to be 
charged with court-fee calculated on the basis of 
the relief which the applicant seeks in review. The’ 
word ‘leviable’ in Art.5, Sch I, Court Fees Act, 
does not mean ‘levied’. | 

Where a review isapplied foronly against that- 
part of the judgment of the Appellate Oourt which 
relates to the order for payment of costs against the 
applicant, the application for review is to be stamped. 
ad valorem on the amount or sum awarded as costs 
against theapplicant inthe Appellate Court, A. A. R. 
Cuetryar Firu v. Daw Hroo Rang. 560 
Sch. lt, Art. 17, cls. (H), (VI), Sch. 1, Art. 1 

—Morigage—Suit forsale of mortgaged | property- 

—Mortgagor denying puisne morigages—Decree to 

pay putsne morigagees after paying . plaintiff— 

Appeal by mortgagor against that portion of decree 

—Court-fee payable. Ce 

In a suit for sule of mortgaged property, the 
mortgagor and the purchasers of the property after- 
the mortgage, were impleaded as well as the puisne 
mortgagees of the samé property, The mortgagor. 
pleaded inter alia that the puisne mortgages did 
not exist but the trial Court held that the mortgages. 
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' The question of the sufficiency or otherwise of the 
property mortgaged to satisfy the decree. does not 
affect the question of céurt-fec. KHARAITI RAM v. 
CHUNT | AL Lah 1003 
Criminal Law AmendmentAct -XVI of 1908), 
8.17 (2)—Leader of party inducing boys to take 
out Congress Flags and’ exhibit them-—Offence— 
Delegation of powers to Local Government to declare 
associations unlawful— Whether ultra  vires— 
#-Government of India Act, 1915 (5 & 6 Geo. V, c. 61) 

” 8. 55. 

The leader ofa party which induces certain boys 

to take out and publicly exhibit Congress flags in 

‘ lieu of clothes and some cash for the services rend- 

ered, is guilty under s. 17 (2), Criminal Law Amend- 
ment Act, 

Delegation of powers to the Local Government to 
declare what associations are to be deemed to be 
unlawful is not ultra vires, MATHRA DAs v. EMPEROR 
oe Lah. 25- 
~-Crlminal Procedure Code (Act V of 1898), s. 5 

Chap. XIV -Bombay Abkari Act (V of 1878), s. 48 

(1), 42—Offence under —Police, if have jurisdiction 
_ tosearch or arrest . 

Chapter XIV, Oriminal Procedure Code, being 
controlled by s. 5 (2), the police have no right to file 

8 charge-sheet or otherwise to proceed under Chap. 

XIV, Criminal Procedure Code, in respect of an 

offence under the Bombay Abkari Act. ‘There is no 

provision in the Bombay Abkari Act, empowering 
police officers to effect searches or arrests or to send 
up cases for trial for offences falling under this Act, 

and no such powers can be presumed. EMPEROR v. 

Manomep Usman Sind 419 F B, 

——— 58.33, 169,173 —Final report—When to be 

sent by investigating officer—S. 169, whether excuses 
“delay in" sending final report. 5 
' Under s. 173, Criminal Procedure Code, as soon 
as the investigation is completed. the investigating 
officer is to send a report to the Magistrate. A` 

Sub-Inspector is not justified in delaying his final 

report on a charge of dacoity until proceedings 

under s. 202 before the Magistrate have terminated. . 

Section 169, does not excuse his action as the section 

is employed only when the case is at the stage ‘of 

investigation by the Police. RAHAT HUSAIN EMPEROR 

- All. 896 

S. 40—Sub-Judge with powers of First Class 
` Magistrate—Transfer to another place—W hether 
can exercise Magisterial powers—Fresh notification 

—Necessity of. 
~ Where a Sub-Judge is transferred from one place 
to another, he may or may not be called upon to 
perform additional duties of a Magistrate. He is 
not transferred qua Magistrate but qua Subordinate 
Judge, When he is required to perform additional 
duties ofa Magistrate in the place to which he is 
transferred a fresh notification isissuedin that be- 
half. When‘he is not so authorised in the new 
place, he cannot exercise the powers of a First Class 
Magistrate there. Emperor 9, KARIMBUK Sind 893 
——— S. 106—Peeal Code (A65.KLV of 1860), s. 823 

-—Accused convicted of cdusing hurt—Whether can 

be ordered to furnish security under 9. 106, ‘ 
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. unders 106, Criminal Procedure Code 
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An accused convicted of causiug hurt under s 323, 
Penal Code, can be ordered  to4“find security 
The words 
“assault or other offences involving a breach of the 
peace” clearly include the offence of causing hurt 
under s. 323, Penal Code and so an accused con- 
victed under that section can be ordered to find 
security to keep the peace under s 106, Criminal 
Procedure Oode: SurAJPAL v, Kaura Oudh 918 (a) 
— ss. 107, 496—Security proceedings— 

Accused's right to bail. 

In the case of proceedings under s. 107, Criminal 
Procedure Code, the accused is entitled as of right 
to bail. Ifthe District Magistrate considers that 
immediate mearures are necessary for the preven- 
tion of a breach of the peace during the perdency 
of the enquiry, he can direct the applicant to 
execute a bond with or without sureties, for keeping 
the peace until the completion ofthe inquiry. If the 
applicant refuses to execute a bond or fails to 
furnish security as directed, then he could be kept 
in custody until the completion of the inquiry. 
Maune Saw HLAING v, EMPEROR Rang. 23 
—ss. 109, 119, 439-Order of discharge 

under s. 119—Refernce to High Court to set aside 

order—Mere conflict of opinion on value of 
ertlence--Interference—Whether justifiable, 

Where a District Magistrate made a reference to 
the High Court recommending that an order of a 
Magistrate passed under s. 119, Criminal Procedure 
Code, discharging an accused ‘person who had been 
ordered to show cause why security should not 
be taken from him under s. 109, on the ground 





wees 


that while the trying Magistrate did not believe 
certain witnessee he believed them: . 
Held, that thers was a mere conflict of opinion 


on the value of evidence and that theré was no 
ground for interference on the revisional side. In 
such cases the court wouldnot go into the merits of 
the case unless there was something to show that 
there was a material departure from the legal 
principles according to which the case ought to. 
have beeu dealt witb; orif it were asked to go into 
the facts it would only do so if something were shown 
which particularly indicated that it was desirable to 
enter into those facts. EMPERJR Vv. SUNDAR 
All, 831 (a) 
———— 8. 110— Bad livelihood proceedings—Pendency ` 
for a long timedue to fault of accused—Murder 
of witnesses in bad livelihood case—Proceedings, if 

can be stayed. . 

“Where bad livelihood proceedings had been pend- 
ing for a lorg time mainly due to the 
fault of the accused themselves as against many o 
them warrants and proclamation and attachment 
orders had to issue in order to secure their attend- 
ance, and accordmg to the prosecution a murder 
had taken place astha murdered persons were wit- 
nesses in the bad livelihood case: 

Held, that the High Court would not interfere in 
revision to stay proceedings in the case and to order 
that the bad livelihood case and the murder case 
should not go on together. GIRDHARI AHIR v, EMPEROR 

° ; Pat. 37 - 

$;110—Pezson of revolutionary tendencies 

—Order to give security—Interference in revision 

—Sentence of rigorous imprisonment—Accused kept 

in simple imprisonment pending revision—Reduction 

of period of rigoraus imprisonment. ; 

A person was aræœstedin connection with the 
Lahore Conspiracy Dase, but he was achuitted in that . 
case in the following year. It was, however, prov- ` 
ed “by the evidence that hee was associating with a 
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number’ of persons who were known to t= members 
of the revolutionary party. Several of these as- 
sociates were suspected of taking part ic dacoities 
committed in pursuance of revolutionary objects. 
There were indications in the evidence of hs sympathy 
with other persons who wished to upset the social 
order by violent revolution. The stats of his 
family was also such that there shoulc have been 
no difficulty in the applicant finding the secu- 
rity required. He was ordered to give se urity to the 
extent of Rs 2,000 or to undergo rigorus impri- 
sonment for one year : 

Held, on revision, that there 
interfere with the order. 

[In view of the fact that when the ap lication for 
revision was admitted the order that th: applicant 
should undergo rigorous imprisonment was suspend- 
ed and he was detained in the jail under conditions 
of simple imprisonment, his Lordship -educed the 
term of rigorousimprisonment.] Asay Krmar GHOSH 
v ISMPBROR All.1070 
——— s$. 110—Proceedings under—svidence of 

generalrepute by ( rown—Admissibilty— General 

repute—Nature of evidence required to establish 

-- Hearsay evidence—When admissible—Demand of 

security— Chances of moderating infizences being 

brought to bear—Whether to be regaræd. 

In proceedings under sub-s, (f) of s 110 of the 
Oriminal Procedure Code, evidence of general 
repute may bs tendered by the Crowa to prove 
that a person is 804desperate and dangerous as to 
render his being af large without sect~ity hazard- 
ous to the community. Evidence of ass -ciation with 
proved revolutionaries is also evidene of reputa- 
tion. A Police Officer is certainly a competent 
witness to speak to the reputation cf a person 
who resides within his circle or to ths reputation 
of a person with regard to whom he hae had special 
occasion to make observations and enquiries in the 
course of his official duties. If the evclence given 
by such officers is evidence of general repute and 
of association with proved revolutionaries, and not 
merely rumour or suspicion, it is uadoubtedly 
admissible, 

Hearsay evidence does amount to evidence of 
general repute for the purpose of s. -10 provided 
there isa reasonable foundation forit. This relaxa- 
tion of the ordinary rules of evidence is justified 
by the fact that the object of proceedings under 
s. 110 is the prevention of crime and nb its punish- 
ment. 

When security is demanded from a person who, 
though anxious to find it, finds it didcult to get 
the amount which is too much for ‘his financial 
status, it is preferable that he shoul_ be at large, 
when there is a chance of moderatmg influences 
being brought to bearon him, than that he should 
be associating with confirmed criminal: in jail 
Sataur Dayan v EMPEROR All 875 (b) 
8 110—Reason to suppose accu-ed guilty of 
some offence—Whether sufficient for xccused to be 
proceeded against under s. 110 —Solitery confinement 


was © reason to 





on failure to provide security—Legality of— 
Possession of revolutionary literazure—Whether 
offence, 


The mere fact that there may be some reason to 
suppose that the accused have commited some sub- 
stautiveoffence under the Penal Code is no obstacle 
for the institution of proceedings unde’ s. 110, Crimi- 
nal Procedure Code. 

Persons who, have been called -n to provide 
security and have failed to do so, aud have been 
confined in jailin consequence, are 1ot tobe kept 
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in solitary confinement unless they have become 
liable to it for some infringement of the jail 
rules. - : 

The mere possession of books dealing with revolu- 
tion or with a political party may not be an offence 
in any sense, but the fact that these books were 
sent to.the possessor in continuation of very inflam- 
matory conversation with the accused shows that’the 
latter was trying to corrupt the former and turn 
him into a revolutionary. The mere fact that some 
suspicious books and pictures and four leaden 
bullets were foundin a ‘person's house anda box 
with some air pistol slugs, is not sufficient to show that’ 
he entertained revolutionary ideas and was preparing 
himself for revolutionary’ crimes, SUNDAR LALU. 
EMPEROR ‘ All. 900 
——— ss, 110, 367—Proceeding under s. 110— 

Evidence of general repute—Consideration of., 

Ia proceedings under s. 110, Criminal Procedure., 
Code, the Magistrate should consider evidence rè-- 
garding the general repute of the persons accused. 
He must also consider whether this evidence isto be 
regarded_asin any way rebutted by the evidence of 
repute adduced on behalf of the accused, and must 
discuss in the judgment how this evidence affects 
each individual among the accused. DHAJU MANDAL 
v, EMPEROR Pat. 934 
—s 119. See CRIMINAL Procepure Cope, 1898, - 

s. 103 ii 
- —s. 133 —Proceedings_ under 8. 188—Pre- 

liminary enquiry before appointment of Jury— 

Necessity of. 

In proceedings under s. 133, Criminal Procedure 
Code, beforethe appointment of the Jury, there 
ought to be a preliminary enquiry contemplated by 
s 139-A, Criminal Procedure Code. The object of 
s. 139-A is that before the Criminal Oourt passes an 
order which is irrevocable there must be grounds to 
believe thatthe objection against the passing of the 
order has no substance. Before a serious enquiry is 
started by the Magistrate or before the Magistrate 
proceeds to appointl a Jury, a summary preliminary 
enquiry is essentia and that is provided in s. 139-A’ 
of the Criminal Procedure Oode, namely, an enquiry 
to find out whether there isany substance in the 
objection. If there is reliable evidence available in 
support of the denial of existence of public right, 
etc., the Magistrate must stay his proceedings. 
DIGAMBER RAMSINGH V. EMPEROR Pat. 406 
——— 88.133, 135, 137,139-A—Complaint as to 

obstruction of alleged pathway—Application under’ 

s. 183—Procedure — Proceedings to be stayed till 

Civil Court decides question of title to pathway. 

When an application is filed under s 133, Oriminal 
Procedure Code, on the ground thata certain person 
has put up some turnstiles on his property thus’ 
obstructing a route or path that passed over her land | 
to a temple, the Magistrate should first send notice 
to the counter-petitioner and when he or his repre- 
sentative appears, the Magistrate should question 
him as to whether he denied the existence of the 
public way and if hə did, the Magistrate has to. 
inquire into the matter and if he finds reliable evi- 
dence in “support of the denial, he should stay the 
proceedings until the question is decided by a com- 
petent Civil Court, If, on theother hand, he ‘finds’ 
that there isno reliable evidence in support of 
denial, he has to proceed under s. 137, Oriminal 
Procedure Oode, and passorder accordingly. Where 
this procedure is not followed, the order of the 
Magistrate is not according tolaw, and being ultra ' 
vires should be set aside. RAM KALI v. Kripa 
SHANKAR All, 327 
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ss 133, 137, 139-A—Conditional order 
passed under s. 188—Opposite party appearing 
and denying right—Procedure to be followed. 

Where a Magistrate passed a conditional order 
under s, 133, Oriminal Procedure Code, requiring 
the persons against whom a complaint had been 
made to remove certain wire-fencing from the road, 
or to show cause, and they appeared and denied the 
existence of the road and of the right of the public 
over it by user, and the Magistrate considered the 

_evidence produced by either side and came to the 
conclusion that the public had acquired a right 
over the strip of land alleged to be the road and 
made his conditional order for the removal of the 
wire-fenciug absolute : 

Held, that the Magistrate's procedure was irregular 
as the persons against whom the conditional order 
was passed appeared in court and denied the ex- 
istence of the road or of the right of the public in 
respect of it, the- Magistrate ought to have proceeded 
under s. ‘139-A instead of urder s.137,as he did. 

Under s. 139-A, Oriminal Procedure Code, the 
Magistrate has first to determine whether the 
claim put forward by the persons against whom 
a conditional order was made is bona fide or a 
mere pretence, and it is only when the Magis- 
trate is of opinion that the claim is not bona 

. fide, but a pretence, that he should proceed to 
pass final order. Under the section all that the 
' Magistrate has to do‘is to determine whether the 
evidence put forward is reliable enough to show that 
the claim is advanced in good faith. Unless the 
Magistrate comes to a definite finding in this behalf 
hecannot proceed to act under s. 137 or s. 138, Crimi- 
nal Procedure Oode. All that the Magistrate has 
to satisfy himself about is that the evidence put 
forward is not false. It is possible that the Civil 
Court may not consider the evidence as sufficient 
to substantiate the existence of the private road in 
the land, but such a finding can only be delivered 
by- the Uivil Court, not by- the Magistrate. If 
he finds any reason to enable him to treat the evi- 
dence as false, then alone he has power to continue 
the proceedings. The Magistrate has, therefore, to 
consider the evidence solely from the point of view 
-of the person who produces it and find whether the 
evidence considered ex parte is genuine and tends 
prima facie to support the existence of the private 
right or the non-existence of any’ public right as 
urged by the party. If the Magistrate finds that the 
evidence is reliable it ousts his jurisdiction. MAHA- 
BIRPRASAD V. PITAMBER PRASAD Nag. 601 
ss. 133, 137, 139-A—Obsiruction to public 
right—Denial of right—Procedure—Enquiry under 

8. 189-A—Necessity of. 

Where in proceedings undera. 133, Oriminal Pro- 
cedure Oode, alleging obstruction toa public right 
the opposite party denies the existence of any 
public right in respect of the land, the Magistrate 
should hold an enquiry under s. 139-A, witha view 

- to ascertaining whether there was any reliable evi- 
dence in support of the denialon the part of the 
opposite party of the existence ofany public right in 
respect of the land in question and to record a clear 
finding on the point before proceeding further. If 
his finding is to the effect that there was no reliable 
evidence in support ofthe denial of the opposite 
party, he ie bound to stay proceedings until the 
matter of the existence of the alleged public road 
has been decided by a competent Oivil Court. If 
onthe other hand he finds that there wasno reliable 
evidence in support of the denial of such a right, then 
‘and then only‘is-he entitled to proceed further 
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and to deal with the matter under the provisions af 
s. 137, Criminal Procedure Ocde. The original orde? 
should not be made absolute unders. 137 withous 
holding an enquiry and recording a finding under 
B. 139-A. UMAKANTA COHATTER-EE?. KALIFADA (HOW 





DHURY Cal, 558 
——-— 8 135, Sree ORIMINAS Procepure CODE, 1896, 
s. 143 327 


ss. 137, 139-A. SEE CriminaL PROOEDURE 
Copz, 1898, s. 183 27, 558 
——— s. 139-A—Jury, if competent to decide the 
existence of a public highway. 
Under s. 139-A_the Jury is not competent to decida 
the existence of a public highway. DIGAMBER Ran 
SINGH v. EMPEROR Pat. 406 


144— Proceeding? under— Magistraiz 
making mandatory-order directing party to do som2 
act —Legality 0j—Disobedience of order- Convictior., 
if justifiable— Penal Code (Act XLV of 1860),s 186 
In proceedinge under s. 144, Oriminal Procedura 

Code, a Magistrate is, only entitled to make a res- 

trictive order preventing the opposite party from 

doing an act, but it does not enable’ him to 
make a mandatory order dizecting the opposite 
party to do some zct, When sucha mandatory ordez 
is passed, it is beyond the Magistrate's powers and 
the opposite party is under no obligation to .ober 
it Consequently disobedience of such order is: nos 
punishable under-s. 188, Penal Code. Kuaum KUMARI 
Dest v. HEM NALINI DEBI Cal, 169 
ss. 144, 145—Bona fide dispute abou 
posszssion— Procedure—Order under s 144 having 
spent its force—Interference by High Court— 
Propriety of 
Although where thereisa bona fide dispute o 
possession between the parties, the Magistrate ought 
to poced under 3. 145, Criminal Procedure Code, 
and not unders 144, the High Court will not inter- 
fere with the order under s 14!, after it has speni 
its-foree by reson of the expiry of the perioc 
to which its.efiect is confined. It will be unnecessary 
and undesirable so direct the Magistrate to begin 
under s.145, wher his order under s, 144 has already 
spent its force and his observations, regarding poe 
session: will have little, if any, effect upon the ques- 
tion of actual possession. JASERNATH SINGH v Ram 
gas SINGH Pat, 557 


S 145 —Magistrate, if bound to accept thz 
evidence that delivery of possession was made ba 
Civil Court officers—Finding that delivery of pos- 
session was given—Presumption in favour of cor 
tinuance of possession. ; 
Onca it is established that possession was deliver- 

ed, that fact proves the possession of the party taking 
delivery on the date when it was delivered and 
raises a strong presumption in favour of the cor- 
tinuance of that possession urless the other side can 
show that subsequently they have succeeded effect? 
vely in displacing the holder of it and restoring their 
own possession. ©n theother hand there is no ruls 
of law that a Magistrate is bound to accept ths 
evidence that the Civil Court peon went to the village 
and aztually performed the acts which are required 
to constitute a delivery of possession. DALIP NARAYAN 
Sines v. KASIK LAL Pat. 631 
————$.147 (2:—Final order of Magistrate— 

Whether should bein exactly the same words as 

are used in the- section. 

Where it appeered that by reason of a wall erected 
by the accused, an obstructicn to the, complainants 
was caused : a EE ga co 

Held, that an order directing -removal of tha 
e. 
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obstruction though not exactly in terms of s. 147 (2), 
Criminal Procedure Code, was valid. 

It is impossible to lay downa bard and fast rule 
that in every casethe final order Œ the Magistrate 
should be in exactly the same words as are used in 
the section. Each case must depend upon its own 
facts. Kuaser NASKAR v. TABREJ AL. NASKAR 

Cal 223 

s. 154. Sge PENAL Copz, ‘830, 5. 182 234 
~ ss 156 (1),162—Girl taken away from her 
husband's place at M—Girl seez with accused in 
suspicious circumstances at D—C snstable's report— 

Statement of girl to Sub-Inspechor—Admissibility 

T proceedings under s. 866, Penal Code (Act XIV 

of 1860). : 

Where a girl was taken away from her husband's 
placeat M and four months later ste was seen with 
one of the accused at D in circumstences that arous- 
ed the suspicion of a Constable, who took both of 
them to the thana and madea repcrt after receiving 
which the Sub-Inspector recorded the statement of the 


irl: i 

Held, that the statement was not edmissiblein evi- 
dence in proceedings under s. 366, Penal Code, 
against the accused. KHARAITI v Espgror All 199 
——— S.164—Confession—Recording of—Manual 

of Government Orders, Vol. I, Department VI. , para, 

&58-A—Omission to comply with in full— Confession, 

if becomes invalid, 

Where in recording a confession it appears that 
though the Magistrate hadcompliei with the pro- 
visions of s 164, Criminal Procedu Code, and the 
confession bore at the foot of itths memorandum 
required by that section, he had rot complied in 
full with the directions with regarc to the recording 
of confessions contained in para. 853-A of the 
Manual of Government Orders, VoL J, Depa:tmant 
VI, p. 186: . 

Held, that although it was verz desirable that 
those instructions should be carriec out to the letter 
and that every question put in acecrdance therewith 
and the answer given by the confessing person 
should be recorded by the Magistrste, the omission 
to do so did not invalidate the-confession as a piece 

_ of the evidence. Sanas RAM V Exreror Oudh 449 
S. 164— Provisions not fully complied with 

—E fect, t 

The object of the Legislature in enacting the 
provisions of s. 164 of the Code >f Criminal Pro- 
cedure, was not to exclude certain confessions which 
would otherwise be admissible, but to facilitate the 
proof of confessions made and to 2nablea court at 
a trial more easily to decide whether any particular 
confession produced in evidence -was voluntarily 

-made and was worthy of considerstion. A confes- 
sion cannot be excluded from evidence as irrelevant 
merely because all the provisions >f s. 164 of the 
Code of Oriminal Procedure were mt carefully com- 
plied with. KHITALI v. EMPEROR Oudh 905 
——— sS. '164—Retracted confezsion—Corrobora- 

tion— Necessity of—Production 3f hatchet from 

place accessible to others as well—Whether sufici- 
ent as corroboration—Benefit of dhubt, 

A court may convict an accused person on his own 
uncorroborated confession which kas been subse- 
quently retracted, provided, of course, that the court 
is satisfied that the confession was made voluntarily 
and that was true in fact. 

Where a hatchet was produced hree days after 
a murder from a place which was accessible to others 
as well and the accused wasnot the only person who 
was alleged to havetaken part in the murder, an 
the ogniession was retracted; -> : ; 


INDIAN GASES. 


[1933 


Criminal Procèdüre Code— contd. 


Held, that taking into consideration all the cir- 
cumstances of the case, the production of the hatchet 
by the accused from a place which was accessible to 
others as well had very little or no corroborative 
value on the charge of his being one of the murderers 
and that he was entitled to the benefit of a reasonable 
doubt. KHAIRMAHOMED V EMPEROR Sind 180 
——— 55 164,167, 236, 237, 588 -— Confession 

—Non compliance with provisions of s 164— Defect, 


if cured bys 588. 

Under s, 533, Criminal Procedure Code, 
non-compliance with the provisions of s. 16} can 
only be cured ifthe error orerrors committed by the 
Magistrate in recording the confession hasor have 
not injured the accused as to his defence on the 
merits, under s 533, Criminal Yrocedure Code 
Daurat Ram v EMPEROR Oudh 465 

ss. 164, 339—Approrer accepting tender 

of pardon— Whether can be examined under s 164. 

In a criminal case once the approver has accepted 
a tender of pardon he stands on the same footing as 
any other witness with the exception that he is 
liable to forfeit his tender of pardon if he does rot 
comply with the conditions on which’ the tender was 
made. There is no legal bar to the examination of 
any other witness under s. 164, Criminal Precedure 
Code, and there is noreason why the examination cf 
the approver under s 164 should be open to any 
objection. EMPEROR v. HUSSAINA Lah, 461 

- SS. 173,190 (1) (©), 403—Order to strike 
off case reported by Police—Case, if can be re- 
opened—Autrefois acquit, principle of—Whether 

applies—Cognizance by Magistrate under s 190 (2) (e) 

— Procedure. 

An order passed by a Magistrate directing a case 
reported to him by the Police under s 173; Crimi- 
nal Procedure Code, to be struck off, is not a judi- 
cial order and ít is open to the Magistrate to re-open 
the case by calling fora charge-sheet. Such an order 
is purely administrative or ministerial and the prin- 
ciple of ‘autrefois acquit’ cannot possibly apply to 
the order. 

lf a Magistrate takes cognizance under s. 190 (1) 
(c) he must give the accused the option of being 
tried by-eome other Magistrate but this point does 
not arise-ina case where the trying Magistrate is 
not the Magistrate who calls for the charge-sheet, 
Uma SINGH v. EMPEROR Pat 70 
———=8. 190 (1)—Taking cognizance under s.° 160 

(1)— Power of Magistrate 

A Magistrate can take cognizance ofa case either 
under s. 190 (1) (a), (b) or (c), Criminal Procedure 
Code, or under all three of them if heis invested 
with powers thereunder. U Po Yong v EMPEROR 





Rang. 196 
——— s 190 (1) (c). Sem Onrturnan’ PROCEDURE 
Cope, 1898, s. 173 70 


s. 190 (a) (C)—Discharge of accused— 
Subsequent applicaticn’ in same case by Assistant 
Police Prosecutor to issue warrants to certain 
persons—A pplication, if can be entertained as a 
complaint— Absence of particulars of offence in 
application—Quashing of proceedings— Penal Code 
(Act XLV of 1560), 5. 201. 

An Assistant Police Prosecutor is an officer of the 
Police, but it is not his business to make reports. 
It is open to the Magistrate to treat an application 
filed by the Assistant Police Prosecutor, as a complaint 
made by him in his private capacity. Í 

Where the accused were discharged but sub- 
sequently, the prosecutor applied for warrant to be 
issued against certain persons © under s8, z(1, Penal 
(ode, in the same case, but no particulars as to the 
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offence committed by them were mentioned in the 
' application: 

Held, that it wasopentothe Magistrate to treat the 
application as a complaint made by the prosecutor 
in his private capacity and in that cass he should 

` have required the complainant to head his complaint 
as a separate complaint and not asan application 
filedin the old case and to supply particulars of the 
acts committed by the accused which brought the 
order within the purview of s. 201,Penal Code: 

Held, also that in the circumstances the proceedings 
should be quashed ButomaLv Emperor Sind 1088 
——— 88.190 (1), 202, 239—Same allegations 

against two sets of accused—Joint trial—Legality of 

—Sending case to Police—Discretion of Magistrate 

—Interference by High Court. 

Where the allegation of the complainant against the 
two sets of accused personsis that they committed 
dacoity with murder, the Magistrate has power to 
try them together under s. 239, Oriminal Procedure 
Oode. 

It is entirely in thediscretion of the Magistrate 
whether or not he would send the case to the Police 
for inquiry and report under s. 202, Criminal Proce- 
dure Oodle, Where the Magistrate has thought it 
fit not to send the case to the Police for inquiry and 
report, the High Oourt willnot interfere with the 
discretion exercised. U Po Yoxev EMPEROR 

Rang. 196 
—— s, 197. Sze U. P. Disrricr Boarps Act, 

1922, ss. 3L ( ), (2), 182 149 (b) 
s. 202—Complaint against an individual 

alleging collusion with Police Officer—Investigation 

by court—Necessity of—Procedure. 

Even in the case of ordinary complaint itis not 
desirable that a Magistrate should refer a com- 
plainant to the Police or that be should act onthe 
‘Police report without affording the complainant an 
opportunity of adducing his evidence if he so 
wishes, and the adoption of a different course 
would foster abuses, and defeat the purpose of law, 
which is to give to persons, who have been injured, 
an access to justice independent of the Police. 
These observations apply with greater force where 
the complaint is not only against an ordinary indi- 
vidual but where it is said that such individual has 
acted in collusion with a Police Officer. 

Such a case is a fit onein which the Magistrate 
should take evidence himself and decide for: him- 
self on such evidence whether or not processshould 
issue against the accused, and if he holds that the 
case is false, he should decide whether proceedings 
should be taken against the complainant or any of his 





witnesses. MAHLIOMAL DANSING v., QIANCHAND SALA- 
MATRAI Sind 263 
-——— 5, 203. Sez MEROHANT Surppine AOT, 1923. 

s. 63 333 (a) 


S. 203—Dismissal of comglaint on perusal 
of Police papers—Opportunity not given to com- 
plainant to argue case—Propriety of—Further 
inquiry, necessity of ordering é 
Where a complaint is dismissed by a Magistrat 

ona perusal of the Police papers without giving an 
opportunity to the complainant to argue the case and 
to induce the Magistrate to examine the prosecution 
witnesses so that he may decide how far they are 
speaking the truth, the procedure is not proper and 
further enquiry should be ordered. MANGHANMAL 
VISHINDAS v. EMPEROR Sind 924 
ss. 209, 253,.446 (1)—Commitment— 
When to be emade—Recording of prosecution 
evidence— Necessity of. - 
. Before a Magistrate makes a commitment under 
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s 416 (1), Ciimioal Procedure Code, he mast 
consider whether there are grounds for discharging 
the accused under s 209 ors. 233 of the Criminal 
Procedure Code; and he cannot do this withcut 
taking the evidence for the prosecution. JIMPEROR v. 
K.T. KESHAN h 879 a) 

ss. 212. 437—Case triable exclusively by 

Sessions Jwige—Trying Magistrate discharging 

accused rejecting evidence as untrustworthy— 

Procedure, legality of—Accused, if properly čis- 

charged. 

lf in a case the Sessions Judge reallyis of opm- 
ion that the casa was triable by the Court of 
Session and thai the accused had been improperly 
discharged, thenhe has two alternatives uncer 
s 437, Oriminal Procedure Code, viz, (|) to order a 
fresh inquiry or (2) to direct the accused to de 
committed for trial on the ground that the order of 
discharge was an improper one. But where the commit- 
ting Magistrate rejects the evidence as totally wn- 
trustworthy and the charge as groundless, and if 2e 
bas given reasons for disbelieving the evidence of 
the prosecution witnesses, not because he has 
interpreted the evidence but because he has found 
that circumstances exist which made that evidence 
unreliable and the Magistrate has expressed the vicw 
that the evidence could not be accepted and the Ses- 
sions Judge has axpressed the same view in revisicn, 
it cannot be sai that the Magistrate usurped tie 
functions of the Sessions Judge and the accused 
were improperly discharged. Jnoyia v. HARBASS 
PrasaD All.160 

S 219 —New witnesses examined by prosecu- 
tion long after commitment—Application for 
examination of new witnesses by accused—Wheth2zr 
can be granted- 

Weere in acase it appears that the prosecuticn 
was allowed to examine new witnesses long after the 
commitment and thatthe Magistrate to whom tke 
accused applied in the first instance for summonirg 
new witnesses was satisfied as to the relevancy of 


their evidence, the accused should be given an oD- 
portunity to examine these new witnesses BRO- 
NANDAN V, EMPERCR Pat. 527 


——S. 221 (7)—Applicability—Enhanced puniss- 
ment—When ta be awarded—Penal Code (Act XLY 
of 1860), s. 25—Competency of sentence under 
ordinary provisions—Applicability of s. 221 (7). 
Section 221 (7), Oriminal Procedure Code, has m3 

application wherathe sentence awarded is ons 

within the limits laid down for the offence wita 
which the accused is charged. The enhancel 
punishment, referred to in sub-s. (7) of s. 221 relates 
to infliction of enhanced punishment as provided 
by s.75 of the Penal Code and the provisions cf 

s. 75 of the Penal Code are rot to be brought into 

action where the sentence intended to be awarded 

is within the competence of the court to awari 
under the ordinary provisions of the Code. ABD% 

KARIM v EMPEROR Nag. 15 (b) 

—— 88. 222, 233,235,236, 537—Joinde 
of two distinct offences in same charge in thz 
alternative—Irregularity, if cured by s. 587 
—Accused separately charged with kidnaz- 
ping and abducton—Joint trtal—Legality of 
—Charge—Partzculars to be given—Married 
woman seized, taken away and raped—Charge for 
kidnapping ane abduction—S. 236, if applies— 
Penal Code (Act XLV of 1860), 8. 866. 

Where in a charge, there is a joinder of two 
distinct offences cz kidnapping and abduction, in the 
alternative, and the case does not come under s 236 
Qriminal Procedcre Oodg, the joinderis only an 
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irregularity and not an illegality, ari the defect 
is cured by 8.537, when no failure = justice has 
been caused. If however the accuse] is charged 
separately with kidnapping and with ebduction, 
he can be tried at one trial for each of sach offences. 
Tt is not sufficient merely to charge tLe accused in 
the bare wordsof a section of the Criminal Pro- 
cedure Oode. Particulars must alwass be given 
sufficient to give him notice of the matter with 
which he is charged though omission tc give such 
particulars is not a ground for setting aside the con- 
viction if it has occasioned no failur: of justice. 
Where a married woman of 15 yeaz of age had 
‘gone outside her husband’s hut at nigà to answer 
“the call of nature and was seized, taion away and 
raped by.the accused and they were charged under 
s. 366, Penal Oode, for kidnapping or asduction: 
Held, that the case did not fall witsin tbe pro- 
visions of s. 236, Criminal Procedure O-de, and the 
accused should not becharged in the al-ernative for 
having committed some one of the offences, RAJABUD- 
DIN MONDAL v EMPEROR Cal. 305 


————- $.226—Evidence recorded Ey. committing 
Magistrate disclosing offence of dacoity—Magistrale 
disbelieving evidence — Sessions Jtalge framing 
charge for dacoity—No prejudice © accused— 
Alteration of charge, if proper. 

Where the evidence recorded by the committing 
Magistrate discloses an offence under e 395, Penal 
Code, the Sessions Judge is justified in framing a 
charge under tbe section despite the Zact that the 
Magistrate does not himself believe tte evidence, 
when the accused is not in any way prejudiced by 
the alteration ofthe charge. GULZARI v EMPEROR 

, Oudh 424 

——— SS. 233, 235. Sze Pena Cor, 1860, s. 170 

195 

———88. 234, 537—VJoinder of morz than three 
distinct offences of criminal breac of trust— 
Whether vitiates the trial—Penal Cade. (Act XLV of 
1860), s. 406. . 
Where more than three -distinct offences of crimi- 

nal breach of trust are tricd together in one trial 

an illegality vitiating the trial i= committed. 

Nea San Mya v. Emperor Rang.176 

S$. 235. Ser PENAL Cope, 1860, 38.71, 239, 

+240 7 


—— 58. 235, 236,237, 403 (2—Conviction 
for criminal conspiracy — Individua- acts of 
cheating committed in pursuance to conspiracy— 
Trial for cheating—Whether barred, 

Where the accused who were convcted foran 
offence of criminal conspiracy were rot charged 
with or convicted of the individual acts of cheating 
that took place in pursuance of the ccnspiracy but 
which were mentioned inthe charge a: overt acts 
necessary to prove the main ofere of criminal 
conspiracy : 

Held, that under s.403 (2) the pre-ious convic- 
tion forthe offence of criminal conspimcy could be 
abar toa subsequent conviction for the offence of 
cheating and that under s. 235, sub-s.(1), was open to 
the prosecution to charge a person wit one of the 
offences and subsequently to charge him with another 
although both ofthem might form part «f ons and the 
same transaction. Inre, QOHHAYLAL BZIKHABHAIL 

Bom. 587 

r ss. 236, 237—Applicability sf. 

There is nothing in ss. 236 and £7, Criminal 
Procedure Codes to warrant the  contertion that the 
provisions of ss. 236 and 237 onkr apply in 
cases where the law applicable is coubtful and 
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do not apply in cases where the facts are doubtful, 
Noa Po Kyong v. EMPEROR Rang. 392 
———~— s 237. SgęSraur Acr, 1899, s. iea 


s. 239—Absence of consultation or com- 
munity of purpose amongst accused—Joint trial, 
if justifiable. 

Where there is no evidence on the side of the 
prosecution to prove that there was any prior con- 
sultationor community of purpose amongst the accus- 





ed, a joint trial is not justifiable under s. 239, 
Crimioal Procedure Oode. Inre AMOLAK MULGHAND 
Nag. 116 (a) 


v, EMPEROR : 

———_— s 289 —Penal Code (Act XLV of 1860), 
ss. 215, 411—Joint trial of person charged under 
ss 215 and Lll with person charged under s. 411 
alone—No evidence to show any connection between 
the two accused—Joint trial, legality of. 

Where the applicant who was charged under 
ss 215 and 411, Penal Code, was jointly tried with 
another person charged only under s. 411 and there 
was no evidence whatsoever to show any connec- 
tion between the two: s 

Held, thatthe joint trial was illegal and as it 
was not unlikely that prejudice might have been 
caused to the applicant, his conviction should be 
reversed and he might be retried for an offence 
under 8.215. PIiRANO LAKHO v, Emperor Sind 649 

s 239—Receiver from receiver of stolen 
property—Joint trial with receiver and actual 
thieves—Whether likely to be prejudiced by joint 
trial— Separate trial, propriety of. 

Where the receiver from the receiver of stolen 
property was tried with the immediate receiver and 
the thieves and he alleged that although the stolen 
property was found in his shop it was deposited there 
by the receivers in his absence, and urged that the 
joint trial would prejudice him: 

Held, that if he were separately tried he would 
have been entitled to the protection in respect of state- 
ments made by the actual receiver to the Police 
under s. 162, Griminal Procedure Code, and that there 
was some possibility of prejudice to him in his joint 
trial with the other accused and hence he shouldbe 
given a separate trial, KESHOWDAS UTAMOHAND SHADIJA 
V. EMPEROR ‘Sind 936 

s, 239 (gi—Joint trial of three persons— 

Offences under ss. 240 and 243, Penal Code, respec- 

tively committed by twotn one place—Offence under 

ss. 240, 243-109 committed by another in another 
place—Absence of evidence as to conspiracy—J. oint 
trial—Whether legal—Penal Code (Act XLV of 

1860), ss. 109, 240, 248. : 

A was charged under 8. 240, Penal Code, for utter- 
ing a coin knowing it to be counterfeit, and B “under 
s. 243 for being in possession of counterfeit coins 
knowing them to be counterfeit coins, A and B were 
in Jullundur and the offence for which they were 
charged was committed in Jullundur. O who was 
in Delhi was charged under ss. 240-243-109 on the 
ground that there was a conspiracy and that he passed 
counterfeit coinsto Aand B, There was no evidence 
as to conspiracy oras to he passing of coins by C., 
They were tried together: 

Held, that under the circumstances, the offences 
for which A, B and C were tried together did not 
form one transaction and the joint trial was illegal 
and the convictions should be quashed, ABDUL HAMID 
v. EMPEROR Lah. 261 

S, 244—SJummons case—Process issued on 
witness—Attendance of witness, tf to be compelled— 

Discretion of Court. 


Section 244, Criminal Procedure Gode, does not 
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Z 
give any discretionary power in summons cases to 


Tefuse to compel the attendance of a witness on 
whom the court bas already issued process. 
AJAB Lat RAI v. BHAGAWAN BAHU Pat. 54 


S. 248—Order permitting withdrawal of 
case—Materials to show good ground for order— 
Necessity of—Omission to place such materials in 
order—Effect of—Interference by High Court. 
Where a Magistrate permits the withdrawal ofa 
case, he should in his order place sufficient materials 
on the recordto satisfy the High Court that prima 
facts there was some good ground for the same. 

ut the failure on the part of the Magistrate to 
place such materials onthe record is not by itself 
sufficient. to justify the interference of the High 
Court with the order. ABDUL MAJID v. ARBABSHAH 

AKBERSHAH 
—_— 58.248, 494—Power of prosecution to 

withdraw case with permission of Court. 

It is always open to the prosecution to withdraw 
a case with the permission of the Oourt. MEHER SINGH 
V. EMPEROR Lah, 387 
s 250—Compensation—Notice to show cause 

—Complainant’s right to prove that complaint was 

true, 

Where a person is acquitted and notice is issued 
to the complainant under s 250, Criminal Procedure 
Code, calling upon him to show cause why an 
order for compensation should not be made, it is 
open to the complainant to show that the complaint 
was not false and either vexatious or frivolous and 
the court can arrive at a finding that the complaint 
was not false. De FARUGI v. MUNICIPAL BOARD, 
ALLAHABAD All 691 
s. 250—Order directing compensation— 

Whether should be contained in order of discharge 

or acquittal — Initiation of proceedings on 

application of accused—Whether legal—Com- 

pensation to Government —If covered by 8 250. 

There is no provision inthe Oriminal Procedure 
Code that Government is to be compensated in any 
way under s. 250, Oriminal Procedure Code. 

An order directing the complainant to show 
cause why compensation should not be ordered to 
be paid must be contained in the order of discharge 
or acquittal. The Magistrate must act on his own 
initiative, and the case must be one which the 
Magistrate considers from the terms of his own 
order of discharge or acquittal to be one to which 
s. 250 of the Orimiral Procedure Oode is applicable. 
There is no provisionin the Code for an applica- 
tion by any accused person, after the order of dis- 
charge or acquittal has been passed, for the initia- 
tion of compensatory proceedings. Initiation of 
proceedings on the application of one of the accused 
is contrary to law. EMPEROR v. MAROTI Nag 14 
ss. 257, 439—Application to cross-examine 

filed atlate stage, disallowed—Discretion properly 

exercised —Objection not taken—Appeal in Sessions 

Court—Revision. 

Where the Magistrate didnot give an opportunity 
to the accused to cross-examine a prosecution wit- 
ness and it appeared to the High Court that the 
discretion of the Magistrate was properly exercised 
in disallowing the application filed at a late stage, 
and the point was nottaken by the accused as a 
ground inthe appeal before the Sessions Judge : 

Held, thatthe High Court would not -entertain 
the objection in revision and that there was no 
defect in the proceedings in this-matter. MOHAMMAD 
Rartv EMPEROR | Pat 580 
— §.259—Scope of. 














Section 259, Oriminal Procedure Code, only em- 
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of an accused persen prior to 


powers the discharge 
HAKIM v. Har 


the framing of a charge. ABDUL 


ABDUL Aziz Pesh. 443 
——— s 259—Scope of—Discretion of Magistrate 
—Revision 


Section 259, Criminal Procedure Code, does not 
make it compulsory upon the Magistrate to dismiss 
a complaint or application. He may in his discre- 
tion do so, butif he does not choose to exercise his 
discretion in that manner there can be no ground for 
interference in revision.. BANKE LAL v. MAIKU 

Oudh|638 
——- 58. 259, 350 (1) (a)—Framing of charge—. 

Change in constitution of Bench—De novo trial 

of accused—Discharge of accused under s. 259 due 

to absence of complainant—Fresh trial on fresh 
complaint—Whezner barred 

The accused wes prosecuted on a complaint under 
s, 406, Penal Oods, before a Bench of Honorary 
Magistrates who recorded prosecution evidence and 
framed a charge under that section. At the sub- 
sequent hearing, the constitution of the Bench 
having been changed the accused claimed a de 
novo trial under s. 350, Oriminal Procedure Code, 
which was granted. In the de novo proceedings, 
owing to the absance of the complainant the 
petitioner was discharged by an order specifically 
referring to s 259, Criminal Procedure Oode. The 
complainant then filed a fresh complaint of which 
cognizance was takan: 

Held, thatthe commencement of the de novo pro- 
ceedings as the result of an application under 
s. 350 (1) (a), Oriminal Procedure Oode,. had the 
effect of wiping out all the proceedings befors 
the original Cour: and that the new trial was to be 
conducted as though those proceedings were non- 
existent, andas the charge framed before tha 
de novo proceedings was non-existent, the subse~ 
quent order of dischgrge was rightly described as 
one under s. 239 and hence did not bar a fresh 
rial. ABDUL HAKIM v. HAJI ABDUL Aziz Pesh.443 
s, 259,439, 476—Order of acquiital— 

Revision application by private person—Interfer- 
ence by High Court—Propriety of—Refusal 
to dismiss application or complaint—Whether ground 
for revision —Delay in making application to take 
proceedings—Discretion of court—Interference on 
technical grounds—Complaint, if should contain 
list of witnesses. | 

The High Court will not, except perhaps in very 
apecial circumstances, interfere on an application for 
~svision by a private person with an order of 
acquittal, When the Magistrates bad the evidence 
before them and, without any appearance of per- 
versity, they considered the evidence and came to 
zhe conclusion that it was untrue, the High Court 
will nct interfere in revision. a : 

There is no provision in the Oriminal Procedure 
Jode that there should be a list of witnesses along 
with a complaint. 

In some cases a court might refuse to take pro- 
ceedings on the ground that an application was un- 
duly delayed, but this isa matter of discretion to 
be exercised in the circumstances of each case. 
BANKE LaL v. MAIKU | Oudh 638 
3.297—Charge to jury—Essentials—Mere 

suggestion, if amounts to proof. 

To charge the jury at very great length may - 
itself bean obstacle to their arriving at a correct 
decision. They are laymen and to enable them to 
come toa-:correct decision it is necessary that essen- 
siale should be.clearly brought out dhd not over- 
whelmed and obscared by too great mass of detail. 

e 
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The Judge should make ib clear to the Jury that 
mere suggestion does not amount ta proof and that 
when a definite case is setup, it is for the accused 
to substantiate it ; and the presumption of innocenze 
does not amount to a presumption that witnessas 
are perjured. EMPRRIR V. ARDALI MIAN Pat. 460 
——5.297—Trial by Jury—Churge—Duty f 

Judge—Absiract principles of law, if to be 

explained to Jury—Necessity of explainiag 

particular sections of the Penal Cade which apply 
to the case—Duty to record Judge's explanation of 
the law to the Jury. 

In a trial by Jury it is quite unnecessary to ex- 
plain to the Jury,or to lecture the Jury upon 
abstract principles of law or abstract theories of procf. 
The Judge's duty is to apply these principles and 
theories to concrete instances which arise in tria.s. 
Thus, instead of explaining to the Jury the theoretic 
principles of proof, itis his duty to. deal with spə- 
cific pieces of evidence, and facts given in evidence, 
and tell the Jury whether or not they are evidenze 
which the Jury. must consider in that particular 
case. Although the Judge need not explain to the 
Jury abstract principles of law, he must explan 
those particular sections of the Penal Code which 
apply tothe particular case which the 
trying, and he ought to set out in the copy of tke 
charge which is sent up with the record, his explam- 
tion in sufficient detail to enable the High Court to 
ascertain whether he has properly explained the law 
about the offences with which ths accused are 
charged, tothe Jury, GARIBULLA SHECH v. EMPEROR 

> Cal. 25 
S, 307—Jury trial—Verdiet neither perverse 
nor unreasonable nor against weight of evider.ce 

—Interference with verdict—Propriety of 

Where the verdict of the Jury does not appear 
to the High Oourt as perverse, unreasonable or alto- 
gether against the weight of evidence, the verdict 
of the Jury should be confirmed. The Jury is made 
primarily the tribunal to find the facts, and it is mot 
for the High Court to interfere with the verdict of 
the Jury unless it is unreasonable. EMPEROR v. 
ASGHAR Husain Oudh 303 a) 
——_ 88.309, 537—Trial with aid of assesscrs 

~—Omission to make reference to opinion of 

assessors in judgment— Whether cured by s. 587. 

In atrial with the aid of assessors, although tas 
omission of the Sessions Judge to meke any refer- 
ence in the judgment to the opinion of the assessors 
is contrary to the usual practice, it does not viliate 
the trial and can be cured by s. 537, Criminal Pro- 
cedure Code, unless it has occasioneda failure of 
justice. ANUP SINGH v. EMPEROR Lah. 677 
——— 5, 339- Court proceeding to determine 

complicity of approver before deciding he had 

forfeited his pardon—Trial, if vitiated—Confes- 
sional statement induced by promise of pardon aad 
not under pressure—Admissibility. 

Where the accused originally stated that he cm- 
fessed -because he was afraid he might be beaten 
and got confused and thought that the murder rag 
bound to come out and the actual statement he mede 
was clearly induced by promise of pardon, there ig 
no ground for holding that the statement A is inad- 
missible as against him, but it is clearly admissible 
ENA the provisions of s, 339 (2), Criminal Procedure 

ode. 

Where ina case the decision of the questi 
whether the approver had complied with The nae 


tions on which the tender of pardor was made de-' 


pended on the decision of the question whether th 
statement made by him tothe Magistrate or those 


Jury are - 
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made before the Committing Magistrate and the 
Sessions Court represented the true version of the ` 
facts, itis necessary to examine the facts of the 
case aud determine the complicity of the approver 
before it could be decided that he had forfeited his 
pardon and in so doing the Sessions Judge does not 
commit any irregularity vitiating the trial Awur 
SINGH v Emperor Lah. 677 
s. 342—Non-compliance with provisions | 

Re-trial, necessity of—Petty offence—Re-trial, if 
to be ordered. : 
Where the provisions ofg.3!2, Criminal Proce- 
dure (ode are not complied with, a re-trial will be ' 
necessitated from the stage of non-compliance. But 
when theoffence is a petty one it is open ‘to the 
High Court to set aside the conviction without 
ordering a re-trial. Tes Ran v. Emprror Lah. 434 
—s 344 (1\—Explanation—Order postponing 
commencement of inquiry or trial~Ezistence of 
reasonable cause, whether condition precedent— | 
Lzplanation, whether exhaustive. 
Section 344 (1), Criminal Procedure Code, makes © 
the existence of a reasonable cause a condition pre- 
cedent toan order by a Magistrate postponing the 
commencement ofan inquiry or trial. In a case 
where the Magistrate properly directs a postpone- , 





.ment he has unfettered discretion to remand the 


accused to cnstody. The explanation to the section 
only describes onetype of reasonable cause and 
there may be cases in which there is a reasonable 
cause fora remand where the circumstances are not 
those set out in the explanation, Sunpar Ram v. 
EMPEROR : Cal 167 
s. 350 (1) (a)—Transfer of Magistrate 
after framing of charge—Successor, whether can 
ignore charge —Accused, whether entitled to fur- 
ther cross examination 
Where a Magistrate is transferred after he has 
heard the prosecution ease and framed a charge it 
is not open to his successor to ignore the charge. 
The accused are only entitled in such circumstances 
to demand under s. 350 (1) (a) that the witnesses or 
any of them bere-summoned and re-heard. They 
cannot have them re-called and re-heard a second 
time. Inre A RAMANNA Mad. 523 (b). 
s 350 (1) (a). Ses ORIMINAL PROCEDURE 
Cope, 1898, s. 259 443 
—_—— S. 367—Judgment—Contenis of— Judgment 
not complying with requirements—Whether a proper 
judgment. - 
Section 367, Criminal Procedure Code, requires 


- that a judgment ofa Criminal Court must contain ; 


(1) the points for decision, (2) the decisions there- 
on, and the reseons for the decision. F : 
Where a judgment stated, “ I have gone through 
the record. The conviction unders 419, Penal Code, 
is sound. The fine inflicted of Rs. 30 only is very 
light. I seeno reason to interfere and dismiss the 
appeal.” f 
Held, that this was not a proper judgment and 
the case should either be remanded for re-trial or 
disposed of by the High Court, Jopur UJJAL GOND 
v. EMPEROR Nag. 447 
ss 367 (51, 439—Conviction for murder— 
Death sentence, when to be passed —Duty of Sessions 
Judge—Opinion of assessors that accused is mot 
guility—Whether ground for passing lesser sentence 
— Enhancement of sentence of transportation for 
life by High Court—When proper, : 
The duty of a Sessions Judge under s. 367 (5) of 
the Criminal Procedure Code, is toe pass sentence of 
death in cases of conviction of murder under s. 302, 
Penal Gode, unlesa there are reasons for not passing 
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such sentence. The fact that the assessors gave their 
opinion that the accused was not guilty is no reason 
for passing the lesser sentence. Assessors are meant 
to assist the Judge in arriving at aconclusion whether 
the accused before the Court is guilty or not but the 
responsibility for the sentence rests with the Judge 
and the Judge alons, and, having once made up his 
mind to differ from the assessors as regards convic- 
tion, he should not let their opinion weigh with him 
with regard to sentence. 

A High Court will only enhance a sentence of 
transportation for life passed by a Sessions Judge 


when the Judges are of opinion that sentence of death - 


is the only possible sentence that should be passed. 
LOCAL GOVERNMENT vV. SITRYA Nag.118 
—— —ss. 369, 430—Dismissal of Jail appeal by 

Single Judge—Application for enhancement by 

Local Government—Jurisdiction of High Court to 

entertain application—Haception referred to ins. 

480—Whether covers power of enhancement. 

The exception in 8. 430, Oriminal Procedure Code, 
as regards the cases provided for in s. 417, and 
Obap. XXXII, covers the power of enhancement 
of sentence Where after a Single Judge has dis- 
posed ofa Jail appeal preferred by an accused. the 
Local Government applies for enhancement of the 
sentence, the High Court in exercising the power 
of enhancement does not in any way violate the 
provisions of 8. 359 inasmuch esthe provisions of 
s. 369 should be read subject to the provisions of 
s. 430. Further, the jurisdiction to enhance can 
only beexercised bya Bench and not bya Single 
Judge. Oonsequently, when a Single Judge disposes 
of a Jail appeal, the order cannot be taken to have 
been madè in the exercise of the jurisdiction of the 
High Court under Chap. XXXII, so far as the power 
of ‘enhancement is concerned. JimPzRon»v. ABDUL 
Qayum All.157 
——— 8.386 (1) (a)—Undivided share of member 

of joint family in specific movable property— 

Whether capable of attachment and sale, 

As the undivided share of a member of a joint 
family in specific movable property is not capable of 
baing seized and delivered to the purchaser, sucha 
case cannot be dealt with under s 336 (1) (a), Criminal 
Procedure Qode and such share is not liable to attach- 
ment and gale. Capacity to give exclusive posses- 
sion to the purchaser is the test of the applicability 
of s. 386 (1) (a). SHRAWAN v, EMPEROR Nag. 371 
—s.401. Sze PexaL Cope, 1860, s. 302 228 
——— 8.403. Sse Onriminat PROoOEDURE Copg, 

1898, s. 173 70 
s. 403—Accused acquitted of a-charge of 

possession of cartridges—Whether can be deemed 

to have committed that offence. - 

When a person is acquitted of the charge brought 
against him in respect of the possession of cartridges, 
he cannot, a3 long asthe order of acquittal remains 
in force, be deemed to have committed that offence. 
MUNNOO v, EMPEROR Oudh 354 (b) 
——— 5, 403—Bar under s. 408—When operates. 

Section 403 (1), Oriminal Procedure Oode, will 
operate in cases covered by ss. 236 and 237, but 
will not operate in cases covered by s. 235, sub- 
s. (1). OOBHAvLAL BHIKHABHAI, In re Bom. 587 

ss. 414, 439 (5)—Motor Vehicles Act 

(VII of 1914), s. 14—Conviction under—Fine and 

suspension —Appealability against conviction — 

Appeal not filed—Revision, if can be entertained, 

Where a taxi-driver was convicted and fined 
Rs 60 and suspend&d for one year : 

Held, thatthe order of suspension of license was 
a part of the sentence and it wag open to himto 
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appeal therefrom ; but that no revision could be 
entertained at the instance of the accusedif he did 
not appeal against the conviction GaRANAND SINGH 
v EMPEROR je. to Rang. 545 ıb) 
s 417—Appeal against acquittal—Princi- 
ples to be followed—Appeal against acquittal and 
appeal against conviction—Distinction b:tween, 
The Coie of Criminal.Procedure makes no difference 
between an appeal from an acquittal and one from a 
conviction. In order to justify interference with a 
judgment of acquittal on a question of fact it is 
sufficient if the fmding is clearly wrong on the evi- 
dence and unreasonable in the opinion of the Appel- 
late Court, whether or not the unreasonableness 
amounts to perversity, stupidity or incompetence, 
or the Court below can be said to have obstinately 
plundered in coming to it; but sound principles of 
criminal jurisprudence require that the indications 
of error in the judgment of acquittal ought to be 
clearer and more palpable and the evidence more 


` cogent and convincing in order to justify its being 


set aside than would be necessary in thecase of a con- 
viction, Although there is nothing in s, 417, Orimi- 
nal Procedure Code, which indicates that an appeal 
from an acquittal should receive any different treat- 
ment from any other appeal or class of appeals, there 
is in fact this marked distinction, namely, that when 
an accused has been acquitted by a Magistrate after 
hearing allthe evidence against him, the presump- 
tion is that there was at least reasonable doubt and the 
Appellate Court must be positively convinced that 
there was no such reasonable doubt, the benefit of 
all doubt shown to exist being against the appellant. 
But in an appeal from a conviction the benefit 
of all reasonable doubt has to be given in- favour of 
the appellant.  PAPEROR v. Rat SINGH NARAIN SINGH 

Lah. 665 
—— s. 417—Order of acquittal—Interference by 

High Court—Practice of Quih Chief Court. 

It is not the practice of the Oudh Chief Court to 
interfere with an order of acquittal unless the 
judgment of the court below is manifestly wrong. 
EMPEROR v. PARMESEWAR DIN Oudh 431 

s3. 417, 439 (5)—Acquittal—Appeal not 
preferred by Local Government—Revision, if can 

be entertained. h 

The High Court has no jurisdiction to entertain 
proceedings by way of revision when the Local 
Government could have appealed but has not ap- 
pealed, where 16 cannot interfere without practically 
hearing the case on the evidence, EMPEROR V. 
GANPAT _ Nag. 332 
s 418—Appeal against acquittal—Order, 

if should be perverse for tnterference. 

An appeal againsi acquittal lieson a matter of 
fact and no limitation is laid down that the High Court 
must find that the view of the court which acquit- 
ted the accused was perverse. IIMPEROR v. BASANT 
Rat All, 244 
——— S. 423 —Penal Code (Act XLV of 1860), as. 

147, 828, 325 ~Conviction under ss. 147 and 828 

—Appeal—District Magistrate quashing conviction 

under s. 147 and altering that under s. 828 to one 

under s 325—Sentence maintained—Legality of. 

Where the accused was convicted under ss. 147 
and 323, Penal Code, and sentenced to six months’ 
rigorous imprisonment for the first offence and a 
fine of Rs. 100 for the second, and though on appeal 
the District Magistrate quashed the conviction under 
s. 147 and altered the conviction under s 323 to 
one under s. 325, tha whole sentencee was retain- 





d; - 
3 Held, that his action had „virtually the effect of 
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enhancing the sentence and was, therefore, beyond 
his powers, and the order could not b: maintain- 
ed. Keune SINGH v. EMPEROR Lah, 442 


—— 85, 423, 439—Penal Code Act XLV of 
1860), ss. 149, 802, 826—Power of Eigh Uourt to 
alter conviction under s. 826 to one unger s, 802 
The High Court has, under the comsined provi- 

sions of ss. 423 and 439, Oriminal Prc-edure Code, 

power to alter a conviction under s. 826 Penal Oode, 

to one under s, 302. Mzxpi1v Emperor Lah, 919 

— e 5. 430, Sez ORIMINAL PROCEDURE Coop, 
1898, s. 369 157 


—r—— SS. 435, 438—Conviction by Depaty 
Magistrate—Appeal to Sessions Judez—Dismissal 
of appeal—-Reference by District Tagistrate to 
High Court for enhancement of senterze—Interfer- 
ence by High Court. 

Where a Deputy Magistrate conv—ted certein 
persons under s. 9, Opium Act, for being in illegal 
possession of opium and an appeal bz the accused 
therefrom was dismissed by the Sessiors Judge, in 
a reference by the District Magistrate zor enhanze- 
eee of sentence under s, 438, Orimiral Procedure 
Code: 

Heid, that although in the circumstaaces it cocld 
not be said that the District Megistmte had no 
power to call for the record from the D-puty Magia- 
trate's Court under s. 435, Criminal Pro: edure Ocie, 
or to make a report under s, 438, it was aot desirable 
for the High Court to entertain the matter ona let.er 
of reference addressed to the High Court by a District 
Magistrate when the facts of the case had already 
been brought to the notice of the Sesshns Judge in 
appeal EMPEROR v. BARAFAT HUSSAIN 354 a) 


——— 88.435, 439, 417—Acquitial—Interfererce 
by High Court—Conditions—Practice Ta Oudh. 
Before the High Court interferes withan acquittal, 

the prosecutor must make out strong and cogent 

grounds to justify interference. In Ouch it is a well 
established practice that the courtis lath to inter- 
fere in such cases and the power of incerference is 
exercised, if it is proved without any doubt, not 
only that the accused person ie guilty. but that he 
has been acquitted on unreasonable grou=ds MEND3AI 

Lar v. BENI Manno Cadh 523 {a) 

———— 8. 436—Direction for furtler inquiry-- 
Opportunity to show cause why direction should 
not be made~ Whether tobe given. 

Before further inquiry under s. -36, Oriminal 

` Procedure Code, can be directed in tks case of a 
person who has been discharged, he should be given 
an opportunity of showing cause why such dirac- 
tion should not be made. EMPEROR v. Gautam 


SHORO Sind 35 
—— S. 437, See ORIMINAL PROCEDURE Coos, 
1898, s. 213 150 





- 8. 438 (1)—Reference—SesSons Judge 
referring his own order with recomm-ndation taat 
it be altered—Legality of, 

Section 438 (1), Criminal Procedure Code, contem- 
plates action by the Sessions Judge or D-strict Magis- 
trate upon examination of the proceedings of a 
Subordinate Court. It does not authozize the Səs- 
sions Judge or Magistrate to refer his own orcer 
with a recommendation that it be altersd, Ramasig 
THAKUR V. EMPEROR h Pat. 370 
s 439. 

SER CRIMINAL PRocEDUBE Cope, 1898, s. 09 831 1a) 

SEE PENAL Corg, 1860, 8. 170 185 
— $, 439—Acquitial by District Magistrate 
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dis- 


giving good and irrefutable reasons—Appeal 
High 


missed by Sessions Judge—Interference by 

Court in revision—Propriety of. 

The High Court does not interfere with an error 
or omission or irregularity unless the same has 
eaused a failure of justice. Where the District Magis- 
trate has given good and irrefutable reasons to 
acquit the accused on apppeal and the Sessions 
Judge has dismissed the appeal against the acquittal, 
there cannot be said to be any failureof justice to 
justify interference in revision. HANUMAN PRASAD v. 
MATHURA PRASAD Oudh 577 


S 439—Application for revision—Delay in 
.filing application—How fara ground for refusing 
-it—Mere delay in drawing up formal proceedings 
by Magistrate—Whether a ground for interfer- 
ence in revision—Absence of substantial injustice. 
The rule that the High Court will not ordinarily 
interfere in revision on an application presented 
more thantwo months after the date of the order 
complained of, is not a rule of law and does 
not take away the power of the High Court tointer- 
fere in any case as the High Court has power 
to do so even of its own motion and in-the ab- 
sence of any application at all on a perusal of the 
record. Meredelay of the Magistrate in dwraing up 
the formal proceeding instead of drawing it up im- 
mediately on receipt of Police report, is no ground 
for interference in revision, inthe absence of sub- 
stantial injustice resulting from the Magistrate's order, 
DHUNMUN SINGH v. BALESEWAR Prasap SINGH 
Pat. 551 (b) 


S. 439—Interference in revision by High 

Court—Principles. TA 

In revision it is necessary, in order to get a con- 
viction set aside, to show that it is wrong. Ordi- 
narily the court will not go into the facts atall un-, 
less the conscience of the court has been touched in 
regard to them. Ramasis THAKUR V. EMPEROR 

Pat, 370 
- —— 8 439-Interlocutory orcer—When can be 
interfered with in revision. 

Although a Court of Revision should be most re- 
luctant to interfere in a pending case but where, 
upon the alleged facts, thereis no justificaticn for 
the charge against the accused, he should notfor a 
moment longer than is necessary be allowed to re- 
main in the position of a person accused of an 
offence and forced to defend himself against a 
charge which there ig no legal evidence t> establish. 
Macna Ba Yone v. Ma HLA KIN Rang. 402 


S. 439 —Proceedings of interlocutory nature 

—Quashing of, by High Court. 

Even in the case of proceedings of an interlocutory 
nature the High Court will interfere to quash pro- 
ceeding in cases where it isclear that interference is 
necessary where no offence has obviously been com- 
mitted In re KrisHNsRAO RAMCHANDRA Bom. 688 


8 439— Revision— Conviction based on 
finding of fact- Interference, when proper. 
Ordinarily the High Court will not ‘interfere in 

revision in cases where the conviction depends on a 
pure finding of fect. But where it is clear that the 
lower Couris have not applied their minds properly 
to the defence set up by the accused and consequently 
there hag been a failure of justice, it is necessary for 
the High Court to interfere, KESHOWDAS UTTAMOHAND 
Ve EMPEROR A Sind 952 
s 439—Revision—Delay in filing, suficient- 
ly explained by accused—Interference by High 
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Court—Propriety of —Sub-Divisional Officer finding 

prima facie case against accused—Accused's explana- 

tion found reasonable by Sessions Judge—Quash- 
ing of proceedings in revision—Legality of. 

Where in anapplication for revision, the accused 
is able to give a sufficient explanation of the delay 
that had taken place before the High Court was 
moved or before the matter attracted the notice of 
the High Court ona reference, the High Court can 
entertain the application. 

A complaint being instituted against a company, 


the Sub-Divisional Officer came to the conclusion 
that a prima facie case had been made out with 
reference to the balance-sheets. When the . case 


went up tothe Sassions Judge he found that the 
charge was entirely misconcaived and that the ex- 
planation given by the accused was satisfactory : 
Held, that whatever may bs the ultimate view that 
might be taken if this question were agitated in a 
civil action the accused had succeeded in giving 
a sufficient explanation which would entitle them 
to induce a court of revision in saying that the pro- 
sacution against them should also be brought toa 
termination and the proceedings taken against the 
accused should be quashed, Kusup Nato CHAUDHURI 
v. BROJENDRA Nata Roy Cal. 366 


——- 55, 439, 561-A—Interference by High 
Court with criminal proceedings in Subordinate 
Court at interlocutory stage—When permissible. 
The High Court has power to interferein any case 

and at any stage of it -but ordinarily 

the High Court will not interfere at an interlocu- 
tory stage of criminal proceedings ina Subordinate 

Court but the High Oourt is under am impera- 

tive obligation to interfere in order to prevent 

the harassment of a subject of the Crown by an 
illegal prosecution. It would also interfere when, 
ever there is any exceptional and extraordinary 
reason for doing so. One of the tests to apply in 
order to determine whether any particular case is 
of that exceptional natureor not is to see whether 
a bare statement of the facts of the case should be 
sufficient to convince the High Court 
fit case for its ‘interference at an intermediate 
stage. Another test to be applied is to see whether 
in the admitted circumstances of the case it would 
be a mock trial ifthe case is allowed to proceed. 

Broadly speaking, the High Court will generally 

interfere in the interests of justice and to stop 

abuse of process of law. ABDUL WALI v. EMPEROR 
Oudh 661 


S. 446 (1). Sex CRIMINAL Procepure CODE, 
1898, ss. 209, 253 879 (a) 


S. 464—Hxaminaiion of Civil Surgeon 

examining accused—Necessity of. 

The provisions of s. 461, Criminal Procedure Code, 
are mandatory. They require the Magistrate not 
only to have the accused examined by the Oivil 
Surgeon of the District or such other Medical Officer 
as the Local Government directs but to examine 
uch officer as a witness, Narain BHANKER KAUNSH 
F EMPEROR Sind 850 








—— S 466 (1)—Condition not mentioned in s. 
466 (1) —Whether can be added by Magistrate, _ 
The only power vested in the Magistrate under 

s. 466, cl. (1) is to order the release of the accused 

“on sufficient security being given that he shall be 

properly taken care of and shall be prevented from 

doing injury to himself or to any other person, and 
for his appearance when required before the Magis= 
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trate or court or such officer as the Magistrate or 
court appoints in this behalf.” There is nothing in 
this ae:tion to empower the Magistrate to add any 
other condition. Where the Magistrate has ordered 
that the accused be released provided “a responsible 
gentleman comes forward to take care of her outside 
Karachi", the order of conditional release cannot be 
sustained. Narain SHANKER KAUNSH v, EMPEROR 


Sind 850 
3. 480. See PeNAL Conk, 8. 228 550 (5) 
S .48 8— Proceedings 





under—Jurisdiction-- 

Court àt place where husband is actually residing. 

Tha court at the place where the husband is 
residing when proceedings under s, 488, Oriminal 
Procedure Code, are started, has jurisdiction to 
entertain the proceedings. The fact that the hus- 
band’s father was residing in another place does 
not invest the court in that place with jurisdic- 
tion BISHEN Das v. AMAR KAUR Lah, 51 


——— S. 496—-Bail—Whether can be withheld 
as a matter of punishment—Considerations before 
granting bail—Discretion, exercise of, by lower 
Court—Interference with, when proper. 

Bail will not be withheld merely asa punishment 
and the requirerhents as to bail are merely to 
secure the attendance of an accused person at the 
trial. But in granting or refasing bail tha 
courts generally take into consideration the 
following points: (1) the nature of the accusation, 
(2) the nature of the evidence in support ofthe ac- 
cusation, (3) the severity of the punishment which 
conviction will entail, and (4) whether the accused, 
ifreleased on bail, is likely (a) to tamper with the 
prosecution evidence or (b} to get up false evidence 
in support of the defence. When an application for 
Dail made to the Sessions Judge has been- refused, 
the High Oourt will not lightly interfere with the 
exercise of discretion vested in the lower Court, and 
will intarfere only when the discretion has been 
improperly exercised. ALLAHRAKHIO UMERD ALI v. 
HIMPEROR Sind 561 


—— ss, 497, 498—Bail—Powers of granting 
bail of High Court and Sessions Court—Discretion, 
Under s. 498, Oriminal Procedure Code, a wider 

discretion to grant bail is given to the Court of 

Session and tha High Court than that given to Sub- 

crdinate Gourta by s. 497. That discretion is un- 

fzttered though it cannot be exercised arbitrarily 
but must be exercised judicially. There is no hard 
and fast rule and no inflexible principle governing such 

discretion. f 
Whera the Commissioners appointed to try the 

Funjab Conspiracy Oase granted bail tothe accused 

against whom charges under s. 302-109 ands, 397- 

109, Penal Code, were framed, giving reasons for 

granting bail and fixedthe amount of security at 

a high figure and considered the case of the accused 

to be on the border line: 

Held, that the Commissioners had jurisdiction to 
grant bail and there was no adequate ground for 
jaterference in revision with the discretion exer- 
cised by them in the mutter EMPEROR v KRISHAN 
GOPAL Lah. 1083 


ss. 503, 506—Pendency of case before 

Bench Magistrate—Examination of witnesses on 

sommission— Procedure. 

If an inquiry, trial, er other proceeding is pend- 
ing before a Presidency Magistrate, District Magis- 
trate, Court of Session or the High O@urt, then the 
court concerned may, if it thinks fit, make an order 
under s, 503, Oriminal Progedure Code, If, how- 
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ever, the proceedings are pending in the court of 


any Magistrate not being one of those specified in - 


s. 503, Criminal Procedure Code, then th. procedure 
to be followed is as provided in .s. f0 , Criminal 
Procedure Code. The Magistrate shoul apply to 
the District Magistrate stating the reascns for the 
application and the District Magistrate may either 
issue a commission in the manner provided 
or reject the application. Any ety, there- 
fore, who has a case pending in the court of 
the Bench Magistrates and desires that hs witnesses 
should be examined on commission shoul1 move the 
Bench Magistrates to apply tothe Distr=t Magis- 
trate in the manner stated in s 4506, CXminal Pro- 
cedure Code. If the Bench declines to comply with 
this request, the party aggrieved will have his 
remedy by an application in revision. KHANOHAND 
SHAMDAS DARYANI v. GomIBal Sind 203 


s. 510—Chemical Examiners Report— 
Admissibility as proof of death—DiscretDn of court 
Per Collisier, J—When a report is received from 
the Chemical Examiner containing a uantitative 
analysis, it should be shown to the Medical Officer who 
conducted the post mortem examination so that he 
will be in a position to state before the Committing 
Magistrate what are the medico-legal ixferences to 
be drawn from the report. - 

Theanomaly of the provisions ofs. 5D, Oriminal 
Procedure Code, pointed out. 

Ass 510 uses the word ‘may’ and nġ ‘shall’, the 


court has a discretion inthe matte-. HAPPU v. 
EMPEROR : All. 1089 
——-— S, 526—Magistrate examining accused on 


detailed instructions of Counsel for frosecution— 

Transfer ef case, propriety of. 

Where durirg examination of the accused the 
Magistrate made use ofa document which he stated 
he had obtained from Counsel for the prosecution, 
and he put anumber of matters to -the accused 
under examination in one question: 

Held, that it was improper for the Magistrate to 
base his examination of an accused on detailed in- 
structions given by Counsel for prose ution; and 
that as failure to take a firm and irpartial line 
might result in failure to write an impartial judg- 
ment, it was expedient for the ends >f justice to 
direct a transfer of the case. KRISHNA —IURARILAL v, 
EMPEROR | Nag 149 (a) 


—~-— 8. 526—Transfer of case—Groinds—Magis- 
trate acting under. Police influence—Creat alarm 
in District~Transfer to another Distr ct, propriety 


of, ; 

Where in an application for transfer tLe allegations 
of the petitioner, that the Magistrate was acting en- 
tirely on the Police reports and that tha case had 
created a great commotion and alarm ir the District, 
were not refuted : 

Held, that these allegations taken ix conjunction 
with the conduct of the Magistrate in cancelling the 
pail and thereafter in calling upon the spplicants to 
prnish security while they were applying to the 
High Court for transfer would undorbtedly raise 
an apprehension in the minds of the applicants 
that they would not geta fair and inpartial trial 
and there was sufficient groundfor traasferring the 


case. i 

Held, further, that the circumstance: of the case 
were exceptional and the case should ke transferred 
to another Disjrict altogether. MAUNG Saw HLAING 
y. EMPEROR ` Rang. 23 
——— s, 526—Transfer of case—Omission to 
record -reasons for transfer—Whethe- + merely an 
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irregularity—Interference in  revision—Whether 
justifiable, 

The omission to record reasons for transfer of a - 
case under s. 526, Criminal Procedure Code, is mere- 
ly an irregularity and does not furnish a ground for . 
interference in reviaion, Hari CHAND v, EMPEROR 

Lah 166 
s, 526,cl (6-A)—Transfer application— 

Applicant suppressing fact of dismissal of prior 

applications—Tactics to delay disposal of .case by 

devious means—Transfer, if can be allowed, 

Transfer of case from one court to another should 
be freely granted where itis felt that there are 
reasonable grounds for aparty to distrust the tribu- 
nal before whom his case is pending. ‘ 

Where the applicant suppresses that certain prior 
applications were dismissed as being baseless and 
it appears,that he had resorted to tactics of delay- | 
ing the disposal of the case by devious means, the 
application should be dismissed ABDULLAH UMAR 
v. CHANDOOMAL SOMIMAL Sind 586 
———s. 526, cl. (8), as amended by Act XXI 

of 1932—Duty of Magistrate to grant adjournment . 

to enable party to apply to High Court for transfer 

—Failure to conform to the provision—Whether a 

good ground for granting transfer. 

Clause (8) to s. 526, Oriminal Prozedure Code, as 
amended in 1932, makes it obligatory on the trying 
Magistrate to grant one adjournment to enable a 
party to apply to the High Court for transfer. 
The failure of the Magistrate to conform to the . 
mandatory provisions of cl. 8, gives the party a 


. just cause to complain that he would not receive a 


fair trial at the hands of the Magistrate and 
affords a good ground for transfer of the case from 
his court. NENUMAL VISHINDAS v. FIDA ALI-FIDA 
Hussain Sind 20 (b) 
—— S. 533—Scope of—Remand of accused for 
two days without giving reasons—Prejudice to 
accused—Defect, if can be cured 
Section 533, Or. P. O., can only cure a defect which 
was more or less formal in character. A defect . 
which was not merely one of form, but was one of 
substance, and which prejudicially affected the 
accused as to his defenceon the merits, cannot be 
cured by s. 533 of the Code of Oriminal Procedure. 
When a Magistrate remands an accused person 
to Police custody for two days without recording 
his reasons for doing so, there is a defect of pro- 
cedure which resultsin gravely fprejudicing the 
accused in his defence on the merits. DAULAT Ram v. 


EMPEROR Oudh 465 
——— $ 537. Sre CRIMINAL PROCEDURE OODE, 
- 1898, 8. 234 176 
——s. 537—Assistant Collector ordering 


Mukhtiarkar to take action under Penal Code (Act 
XLV of 1860), s. 188—Tapedar filing complaint— 
Irregularity, if cured. 

The accused was served with an ‘order under 
s. 141-(B), Bombay Land Revenue Code, restraining. 
them from removing their produce without the 
written permission of the mukhtiariar. A part of 
the produce was removed in disobedience of the 
order. The Assistant Collector then passed the fol- 
lowing order, “ if the man will beable to pay the 
fine under s. 142, Land Revenue Code, sanction is 
hereby accorded for such prosecution; but if the 
mukhtiarkar thinks that he willnot be able to pay 
the fine, it is better to prosecute him under s. 188, 
Penal Code". But the mukhtiarkar did nothing in 
the matter while the tapedar took action -under 
s. 188, Penal Oode, even though the land revenue 
due by the accused could have been recovered from 
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the-amount deposited by him before 
tion : = 

Held, that the acoused wags səriously prejudiced 
by the irregularity in that the tapedar acted and 
that the irregularity was not cured by s. 537, Crimi- 
nal Procedure Code. Rasoorsux Gazi v. EMPEROR 

` Sind 407 

s. 561-A —Assessor expressing that he is deter- 
mined to help accused—Whether a proper person 
to act as assessor—Order for new trial. 

Where during the course of the trial 
with the aid of assessors, one of the assessors 
expressed that he was determined to help 
the accused and that he was not going to 
allow the accused to be convicted : 

Held, that he was nota proper person toact as 
an assessor and the High Court had power to order 
a new trial under s. 561-A with the aid of new 
assessors. EMPEROR vV Lan SINGH Lak 446 
Criminal trial. Sze Pewan Copz, 1860, 8 411 952 
———— Accused not under obligation to suggest any 

other way in which deceased died—Limits to the 

proposition. 

Although the accused is under no obligation to 
suggest any other way in which the deceased might 
have met with his death and his failure to doso 
should not call for any adverse comment, yet when it 
is sought on behalf of the ascused to set aside his 
conviction on the ground that the prosecution wit- 
nesses are unworthy of belief, the fact that the ac- 
cused, who was living in the village at the time of 
the murder, which was committed in broad daylight, 
has not beenable to examine a single witness from 
the village to prove has iouocence, or to prove 
how the deceased really mat with his death, if the 
version of the occurrence given by the prosecution 
is not true, is a fact or that may well be taken into 
consideration in judging as to the truth or other 
wise of thastory told by the prosecution. z 

The burden of proof in every criminal trial is upon 
the prosecution, but where in a case the prosecution 
has discharged that burden and examined ssven eye- 
witnesses in proof of the commission of the murder 
by the accused, then it is not open to the accused 
to ask the court to reject the sworn testimony of these 
witnesses merely on the ground that their evidence 
contains discrepancias and contradictions on minor 
details of the occurrence. RATAN Lauv. EMPEROR 

Oudh 381 
—_—— Acquiital of accused for benefit of-doubt— 

Whether entitles co-accused to acguittal— Evidence 

against co-accused much stronger. i 

Where two accused persons are tried together the 
mere fact that one of them has been acquitted does 
not entitle the co-accused to an acquittal when the 
evidence against the latter is far stronger than that 
against the formér who was given the benefit of the 
doubt. RAJA RAM TEWARI v. EMPEROR Oudh 888 
— Appeal—Finding of fact of lower Court 

based on credibility of witnesses—Interference in 

appeal—When proper i 

Where an appeal on facts lies, it is within the 
competence of the court of first appeal to reverse a 
finding of fact but -such a course should only be 
adopted upon very clear proof of error where the 
case depends upon the credibility of witnesses whom 
the trial Court has believed ln cases where there is 
a direct conflictof evidence and thera is no sufficient 
balance of improbability to displace the trial Judge's 


prosecu- 





of a case 





finding as to truth of oral evidence, the Appellate’ 


Uourt should not intérfere with findings ofthe trial 
Judge on a question of fact. Iupzror V. MAHOMED 
USMAN Sind 419 (F. B.) 
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Benefit of doubt BER CRIMINAL Procspure 
Copr, 1898,8. 164 | Sind 180 
——Benefit_ of doubi—Case against accused 


depending on direct evidence—Assessors finding 

guilt not proved—EHvidence of witnesses distrusted 

—Accused, whether entitled to benefit of doubt. 

Wherein a criminal case the accused's guilt da- 
pends on direct evidence and the evidence of the 
witnesses being distrusted, the assessors are unanim- 
ous in thinking that the case against the. accused is 
not proved, the accused is entitled to the benefit of 
doubt and should, therefore, be acquitted. OHENCHAL 
SINGH v EMPEROR 2 Lah. 391 
—~—-——Circumstances leading to conviction 

from same transaction — Punishment—Accused not 

to be punished twice, 

Where the circumstances leading 
cused's conviction have arisen out of one and the 
same transaction, ks cannot be punished twice for the 
same cfence W. C Dotrv. EMPEROR Nag. 208 

Conviction on evidence of accomplice— 

Corroboration—Duty of court. = * 

So far as a conviction is based on evidence of an 
accomplice the trying Magistrate should consider 
axactly how far he is corroborated in material parti- 
eulars affecting eich individual person among those 
convicted. Duasu MANDALY EMPEROR 
——Doctrine of falsus in uno falsus in omnibus 

—Applicability of 

It is generally unsafe to apply the 
jalsus in uno falsusin omnibus to evidence of wit- 
resses in India. No doubt there are cases in 
which the amalgam of truth and falsehood is such 
taat it is hardly possible to extricate the truth from 
tne falsehood. There are also cases in which wit- 


“messes commit themselves to such patent and palp- 


able falsehoods thatthey must be branded as gross 
liars, no part of whose testimony can be entitled to 
any credit. But where the lower Court finds that 
although the prosecution witnesses have introduced 
seme emballishments in their story, the prosecution 
version ison the whole correct,the evidence in the 
cese cannot be said to fall within the classes refer- 
red to. Ganoray LAL » EMPEROR Oudh 452 
evidence to base 
conviction— Whether should be conclusive. 

When the court isasked to convict an accused 


- person for acting with dishonest intention on circum- 


stantial evidence alone, the evidence ‘before the 


‘ccart should be absolutely conclusive. Srraram Sao-v 


E.:PEROR Pat 481 
———_Bvidence—Grave suspicion against accused— 
Whether sufficient for 
apinion as to credibility of witnesses—Value of.- 
In a criminal trial the court’s decision should not 


' rest upon suspicion, The gravest suspicion against 


the accused will not suffice to convict him of a 
crime unless evidences establishes it beyond doubt. 
At all times an Appellate Court attaches cansi- 
dezable weight tothe opinion of the trial 
wip heard the witnesses, as to their relative credi- 
bil ty When the Judge has tried the case with 
ma-ked care and intelligence, his opinion as to 
the-credibility of the witnesses should ordinarily be 
accepted EMPEROR v PARMESHWAR Din. Oudh 431 
Evidence of motive equally consistent with 
innocence and guilt of accused—Necessity of 
ecrroboration for conviction. 

When the evidence of motive is equally consistent 
witL the innocence and guilt of the accused, ‘he can 
be 2onvicted only if there is corroboratory evidence 
of gailt Emperor v. HARADHAN Pat 993 (b) 
-Epidence—Prosecutioh, if bound to call alt 





doctrine - 


Judge: 


arising : 


to the ac-.. 


Pat. 934 . 


conviction—Trial Judge's 
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relevant evidence—Evidence Act (I oF 1872), sm 

114, illus (g)—Presumption under—Whether can 

be drawn when prosecution doesnot call certaia 

witnesses. 

Before the prosecution launches any case ther 
ought to be satisfied of the truth of the case which 
they are going to place before the Court. Consequent- 
ly, itis absurd to expect the prosecution to call 
witnesses who will speak against that case, If ths 
prosecution find that a number of those who ara 
present will not support the prosecution case, the7 
must make up their minds whetherthey are truthful 
witnesses or not., If they come to the conclusion 
that they are truthful witnesses, they ought to witt- 
draw the prosecution forthwith. If, on the other 
hand, they come tothe conclusion that they are nct 
truthful witnesses, there is no obligation for tke 
prosecution tc call them. Practically speaking, 
therefore, the prosecution ought to call those witness- 
es who, they think, will support the pros=cution case 
and no others. If the witnesses who as prepared 
to speak against that case are respectabla witnesses 
who ought to be believed, then the prosecution ought 
to withdraw the case. It is quite useless to pursue 
a case and then call a whole series of witnesses who 
are going to speak against it. On the other hand, 
if the defence comes to the conclusion tuat the wt- 
nesses are witnesses of truth who ought to have be2n 
called, then it is the duty of the defence to call them. 
Qn the mere fact that the prosecution does not call 
certain witnesses, the court need not dzaw the pre- 
sumption under s. 114, illus. (g), Evidence Act. 

Tt cannot be said because certam witnesses 
have not been called, the Judge is not exercising his 
discretion judicially because he refuses to draw the 
presumption. BHUBAN BIJAY SINGH v. EMPEROR 

Cal. 378 

—————Ewidence—Witness proved to have committed 
perjury— Value of evidence of witness—Standard. of 
proof incriminal charges—Communal riot ecses 

—Conviction on evidence of one witness alone— 

Legality of—Oath administered to Incian witnesses 

—Unsatisfaciory nature of. 

The evidence of a witness proved have com- 
mitted perjury is of no value whatsoever and 
cannot be used for any purpose, thst is by itself 
or to corroborate, or be corroborated by, truthful 
evidence. 

There is only one standard of proof for all charges 
and that ig thatthe Orown must provs the cherge 
beyond all reasonable doubt, The nature of the 
sentence cannot affect the question of proof. 

In communal riot casesit is unsafe zo convict on 
the evidence of one witness alone tmless there is 
satisfactory circumstantial evidence in eddition. 

Unsatisfactory nature of the oath administered to 
Indian witnesses in Indian courts pointed out. UJAGAR 
Vv, EMPEROR ` All. 357 
Tdentification—Hvidence should be such as to 

exclude possibility of mistake. 

In considering the value of identification evidence, 
the court should examine whether the identification 
of each accused is sufficient to excluds with reason- 
ble certainty the possibility of mistake. Iimpgror v. 
ARDALT MIAN Pat. 460 
—— Identification parade—Duty >f Magistrate. 

A Magistrate, who is conducting =n identification 
parade, should take an intelligent interest in the 
proceedings, bearing in mind that the-life and liberty 
of an accused, person may depend upon his vigilance 
and caution and at the same time bearing in mind, 
that justice should be done in an identification 
proceedings, PARBAU v, Burzxor Lah. 364 
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———Investigating O ficer—Duties of. 
An officer investigating into a serious case should 
not openly ally himself with a person whois strongly 


suspected by the relatives and friends of the deceased, 


and carry on the investigation, as if it were under his 
auspices. EMPEROR v RAI SINGH NARAIN SINGH 

Leh, 665 

Motive, value of—Evidence—Burden of proof 

—Minor discrepancies in evidence of eye-witnesses 

— Whether material. 

In a criminal trial it is not the bounden duty of the 
prosecution to prove the motive with which a certain 
offence has been committed. It is sufficient if the 
prosecution prove hy clear and reliable evidence that 
certain persons committed the offence, whatever the 
Motives may be which induced them to commit that 
offence. 

Mere verbal contradictions and discrepancies are 


not sufficient to discredit the testimony of the 
eye-witnesses, who, in the ordinary course of 
things, would naturally have witnessed an 


occurrence, especially when if has taken place in 

broad daylight. RATAN LAL V. EMPEROR Oudh 381 

Onus of proof of guili, whether ever shifts to 
accused— Presumption of innocence — Duty of 
prosecution to prove guilt by relevant evidence 

In a criminal case the onus is on the prosecution. 
to prove beyond reasonable doubt the guilt of the 
accused and it never shifts tothe accused. 

Per Henderson, J.—It is not a question of shifting of 
onus in such cases but a question of inference. The 
prosecution must always prove misappropriation. 
But they may do so either directly or indirectly. by 
circumstantial evidence. And in the latter case the 
fact that the accused has failed to show what haa hap- 





“pened to the money coupled with other circumstances 


may justify an inference that he misappropriated it. 
But that does not mean thatthe burden of proof has 
shifted to the defence. 

In a case depending on circumstantial evidence of 
acts capable of an innocent interpretation should be 
so interpreted and evidence of gvod character of the 
accused is relevant. 

Per Lort-Williams, J —It is a fundamental principle 
of Oriminal Law that every accused person must be 
presumed to be innocent unless and until he has been 
proved beyond reasonable doubt to be guilty. There 
is also another important principle that his guilt 
must be established by relevant evidence before he 
can be convicted. Judges and Magistrates, as well as 
those who appear to prosecute on behalf of the 
Crown, should not disregard or overlook these funda- 
mental principles. 

The prosecution must realise that it is no part of 
their duty to try by hook or by crook to obtain con- 
vietions. Itis unpardonable on the part of the prose- 
cution to tutor the evidence and it is the duty of 
the Magistrate steroly to discountenance such 
methods. ROBERT Stuart WANOHOPE V, EMPEROR 

Cal. 767 
—Prosecution false and concocted in material 
particulars—Duty of trial Court. 

Per Young, J.—The plein duty of the court when 
it finds the prosecution case false and manufactured 
in material and vital particulars, and supported by 
perjured evidence, is to throw the whole case out 
without delay. The practice of laboriously and 
anxiously searching with a microscope for some truth 
which might be buried in the evidence, is wrong,a 
waste of valuable time and a danger to the public as it 
must frequently result in innocentpersons being con- 
vioted. 

Per King, J.~Any general observations purporting 
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to fetter the discretion of trial Courts in the matter 
of believing or disbelieving witnesses, should be 
viewed with profound distrust. If a witnesa has 
toid a lie on one point, but the court nevertheless 
conscientiously believes the witness to be speaking 
the truth on another point, it is useless to tell the 
court that the witness should be disbelieved on evary 
point. Beliəf of this sort does not, or at least should 
not, yield to the dictates of authority, “The trial 
Judge must decide eachcase on its merits and itis 
impossible to lay down any general rules for his 
guidance in believing or disbelieving testimony. The 
ascertainment of the truthis the primary duty im- 
posed upon criminal courte, A court is not absolved 
from attempting to perform that duty merely because 
{as usually happens in riot cases) neither side puts 
forward the plain unvaroished truth, but only a dis- 
torted or exaggerated version: ASMATULLAH V. EMPEROR 
All, 914 

Sanction to prosecute under one section, 
whether implies sanction to prosecute under another 

section. SEE Income-Tax Aor, 1922, ss. 51, 52 

848 
Sentence — Enhancement —Crown and not 
individuals should ask for enhancement 
“16 isthe part ofthe Orown, not of individuals, to 
ask courts fo enhance sentences passed upon crimi- 
nal offenders. Hanuprasap PRASAD v. MATHURA PRASAD 
‘ Oudh 577 
—_——Sentence-—Heinous crime deliberately planned 
and carried out—Youth of accused, if extenuating 
circumstance. 

Where a heinous crime has been carefully planned 
and carried outina treacherous and cruel manner, 
the accused's youth alone cannot be considered to be 
an adequate ground for mitigation of punishment. 
ALLAH BAKHSH V. EMPEROR Lah. 1061 

Sentence~ Murder deliberately planned and 
brutally carried out—Capital sentenee propriety of, 

Where a murder was deliberately planned and 
carried out in brutal fashion, an innocent man being 
done to death for the sake of money, the capital 
sentence is fully justified. MALLU MARHITA V EMPEROR 

Nag. 701 
Summons case and warrant case tried together 

—Procedure to be followed. 

When a summons case anda warrant case are 
tried together, the procedure to be followed is that 
prescribed for the warrant case. Naa Lun Me v. 
EMPBROR Rang. 173 
-Using criminal Court to enforce civil claim 

—Impropriety of. 

There is no ground for making a criminal 
charge against a person against whom there is a 
civil claim and to use the Criminal Courts for 
enforcing a civil claim is highly improper. SUDESEARA 
Vv. EMPEROR . All, 904 
Criminal Tribes Act «Ill of 1911}, s. 23—Scope of 

—‘Any other such offence, meaning of—Conviction 

for offence not mentioned in Sch. I—Applicability. 

The words ‘any other such offence’in s. 23, Crimi- 
nal Tribes Act, mean one of the offences mentioned 
in Sch. I to the Act. Section 23, therefore, refers 
only to convictions for offences specified in Sch. I, 
and does not apply to a case where the conviction 
was for an offence not mentioned in the Schedule. 
EMPEROR v OHITTIRA All. 789 (a) 
Criminal Tribes Act (VI of 1924), s. 23—Penal 

Code (Act XLV of 1860), s. 392—Conduct of 

accused, member of criminal tribe, after, committing 

offence—Whether affords extenuation inthe matter 
of punishment—Sentence. ; 

Where a member of 6 criminal tribe was convict- 
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ed under s 392, Penal Code, read withs. 23, Crimi- 
nal Tribes Act, and sentenced to ten years’ rigorous 
imprisonment amd it appeared that the accused had 
confessed his guilt, had adhered to his confession 
throughout and had given material assistance to the 
Police : 

Held, that his conduct after committing the offence 
afforded some extenuation and that the sentence 
should be reduced to seven years’ rigorous imprison- 
ment. 

Section 23, Criminal Tribes Act, fixes only a mini- 
mum sentence. Boagwan Dinv Emperor. Oudh 479 
Custom (Chota Nagpur)—Under-raiyat— Korkar— 

Under-raiyat's occupancy right—Whether heritable 

—Chota Nagpur Tenancy Act (VI of 1908), s. ô}. 

In certain villages where the Chota Nagpur Ten- 
ancy Act is in force,there is a custom or usage 
prevalent whereby an under-raiyat has invariably 
an occupancy right whichis heritable af least in 
respect of land in his tenancy which is his korkar, 
although the Act doesnot expressly acknowledge 
the occupancy right of a korkardar under-raiyat. 

Inclusion of the customin the Act suggested. 
Krisuna Manto v. RAMANANDAN BHAKAT “Pot. 115 
Custom —Fishery—Made of proving custom— Fishing 

under leave and license—Limitation or adverse 

possession, question of—Whether arises. i 

Where there is no grantof any kind to form the 
foundation of any right to fish, anda fee is charged 
for fishing, there is sufficient indication of aleave 
and license, not necessarily express but certainly 
implied. When fishing isso done under a leave and 
license, implied and not necessariiy express, no 
question of limitstion or adverse possession arises. 

Where permanency is not the universal and integral 
incident ofa holding, if permanency is claimed it 
must be established, and thismay be done by proving 
custom, contract or title, and possibly by other means. 
BBAJENDRA Krsuorn Roy v. Iswar KAIBARTA Cal, 427 

Proof of. 

One single instance of a particular custom 
alleged, even if genuine, is not sufficient to prova 
the custom. Rar RAJESHWARI Kavrv. Jana BAHADUR 
SINGH Oudh 131 
Custom (Punjab)—Adoptlon—Custom prevailing in 

Rohtak District—Forms and ceremonies—Necessity 

of—Adoptee, if can succeedto natural father. 

In the Rohtak District in the Punjab, forms and 
ceremonies are necessary for adoption, according to 
custom, and a person who has been adopted 
under custom, is not allowed to succeed to hia 
natural father. Rup OHAND v. HAR NAND 

Lah, 519 (b) 
Allenation— Land recorded jointly in names 
of brothers or cousins at time of first settlement— 

Presumption of ancestral nature of property— 

Revenue record—Possession entered separate as malik 

qabza— Meaning of. 

When a plot of land was owned, at the time of the 
first settlement, jointly by persons who were brothera 
or cousins, the presumption, in the absence of any 
indication that the land was the self-acquired prop- 
erty of the owners, is that it was originally held by 
their common ancestor: : 

Where arevenue record contains an -addition in 
the entry to the effect that possession of the parties 
was separateas malik.qabza, the addition means.that 
in the particular case the parties had separate pos- 
session for convenience of cultivation. ALLAH Yar v. 
GHAZAN “Lah 498 (b) 
— Money raised by sale to pay 
previous creditors—Part of sale consideration found 
to be for necessity—Commission paid to autcioneer 
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Custom—(Punjab)— contd, 
to sell property—Whether can be aticwed as nezes- 
sary. . E 
A piece ofland was mortgaged .witl possession 

for Rs. 5,000 and as the mortgagor ws indebted to 

other pereons, inorder to raise money to pay the 
other creditors he decided to sellthe nd by zuc- 
tion and Rs. 600 was paid as 


It was found that outof Rs. 10,300, the sunt of 
was for necessity including Rs €00 
commission paid to the auctioneer. It was contended 
that the sale having been set aside it must be 
assumed that there was no necessity fcr the payment 
of Rs. 600 ag commission : -- : : : 
Held, that the contention was withoat force, and 
that asit was necessary for the alienorto raise more 
money in order to pay his previsus creditors, 
whether the best method of raising tt money was 
by creating a mortgage onthe propery or seLing 
it-was a matter ‘for the debtor to decide, that the 
mere fact that the sale had been .comerted into a 
mortgage did not affect the question end that under 
the circumstances Rs 600 were rightzy allowed by 
the lower Court. BUTA w. MUNSHI Lah. 541 
——-—Oommeon land—Non-propriztor ' death of— 
Minor con living n another village—- Whether prores 
abandonment —Non proprietary resieent—Right to 
sell materials of buildings. 
Tne mere fact that on the death o& a proprietor 


his minor son wentto another village to live with 


his maternal uncle, does not by ,iisdli lead to the 
inference that the minor had abandor=d his rights. 
- In the absence of a well established custom tc the 
contrary, a non-proprietary resident Tm a village is 
ordinarily entitled to sell the materiaS of builcines 
he might.have constructed in the lanc. Mus Cxanp 
v, ALLAH YAR KHAN Lah.125 
Khojas of Kasur in Lahore D-strict— Bequest 
in favour of lady—Death of lady childless after 





. .testator’s death—Poroperty, if -revetts to testator's 


heirs—Suit by lady's husband for possession of 
property ` und mesne projits—Decree for mesne 
profits—Whether can be given—Gvil Procedure 
Code (Act V of 1908), O. XX, r 12. h 

Among Khojas of Kasur in Lahore. District ihere 


.is no. custom by which, onthe death of a wcman, 


to whom property has been bequeathed, childless and 
soon after the testator’s death, such froperty reverts 


‘to the heirs of the testator. 


Where the, plaintiff brought a suit for recovery of 
possession of the property bequeathed to his wife 


“who :died two months after the death>f the tes-ator, 


and for the profits of the property for three years 
prior to the institution of the suit : 

Held, that the parties did not stan. in the rela- 
tionship of principal and agent and hat the cefen- 
dant was not liable to render accounf& to the 5lain- 


„tiff, but the courtunder O. XX, r 12, Civil Froze- 


dure Code, was empowered to pase a decre2 for 
rents and mesne profits which. had accrued œ the 
property prior to the institution of tie suit. Hayat 
Bist v. MUHAMMAD AMIN Lah 1017 
Religious endowment —Gtru's property 





- . devolving on chela—Presumption —P-operty accuired 


by individual members of. religiaus Fraternity — 

Whether belongs to the institution 

Where property devolves upon the chela from the 
guru, the presumption is that it had ceased to be 
secural É ote Se, 

All property acquired by individu=] members ofa 
religious fraternity belongs to the religious ‘irstitu- 
tion to which they are attached. Consequently, when 


jand is given toa sadhu for his maifenance by the 
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head’ of an institution, the presumption is that it 
belongs to the institution to which the sadhu is at- 
tached SaranDasv SHIROMANI GURDWARA PARBAN- 
-DHAK CoMMITTES, AMRITSAR Lak. 257 
“Succession —Non-proprieiary holding—Succes- 
sion to rights of non proprietor—Heirs of last 
holder—Right to succzed—Life tenant holding pro- 
perty— Right to surrender — Accelerating succession— 
Hindu Law. ` 
ln a non-proprietary holding succession to the 
rights of the non-proprietor arises only if the tenure 
is still in existence at the time of the death of the 
last holder. If by an act or‘ conduct on his part, 
the last holder has entailed the penalty of forfeiture, 
the proprietoris entitled .to resumie possession forth- 
with and the descendants or near collateral heirs of the 
non-propristor who would have succeeded to ‘the 
--tenureon his death, are not entitled to step in and 
claim to be let in possession The analogy of “rè- 
versioners” succeeding to a proprietary holding ac- 
cording tothe personal law of the last holder; does 
not hold good in the case ofa non-propristor. 
Under Hindu Law as well as Customary Law,a 
“life-tenant” holding property can no doubt surrender 
the estate and accelerate the succession of the next 
heir, but she can doso only if she completely effaces 
herself and relinquishes the entire estate him: 
:CHIRAGH V. GUL MOHAMMAD Lak 395 
Customary Law (Punjab)—Allenation by widow 
. —Suit by reversioner to set aside alienation—Limita- 
tion —Inquiry as to whether property was ‘ancestral 
or self acquired, impcrtance of —Punja> Limitation 
(Custom} Act I of 1920,—Limitation Act {IX of 
1908}, Sch I, Art 125. s> 
For the purpose of determining whether a widow 
_possessed unrestricted power of alienation in the 
property which had descended to her from her hus- 
. band, it is immaterial whether thé ‘property was 
ancestral or self-acquired in his hands, but the ques- 
„tion is of great- importance for ascertaining the 
- period of limitation governing a declaratory suit by 
a reversioner to challenge the widow's alienation. 
ifthe property was ancestral of the husband and the 
: contesting reversioner, thera can be no doubt that 
Punjab Act I of 1920 is applicable and the period 
` of limitation is six years. If, however, the property 
was non-ancestral gua the plaintiff, the suit would be 
governed by Art. 125 of the Limitation Act. Sant 
SINGH v. HARDIT SINGH Lah. 350 
——Self-acquired property—Powers- of 
alienation- Kambohs—Power to make gift: to 
son in law. ` 7 
Amongst the Kambohs of Dipalpur Tahsil a-pro- 
prietor can gift away his self-acquired immovable 
property to his son-in-law. 
It cannot be seriously suggested’ that a person 
cannot alienate his own property in which no other 
-person has any interest, reversionary or otherwise. 
Meo v. JAIMAL Lah 816 
° —— Marriage —Jats of Sialkot—Second marriage 
—Necessity of divorce in writing by first husband. 
Among the Jats of ths Sialkot District, a second 
marriage in the first husband's life-time is illegal 
in the absene of proof ofa divorce in writing by 


‘the first husband. An oral ralinqguishment of the 
wifa would not be sufficient. Basanr SINGH v 
BAGWAN SINGE Lah. 1071 


——— Sale by Receiver in insolvency—Son's right 
to set aside sale. Sez PROVINOIAL INSOLVENCY ACT, 
1920, s. 4 - : 912 

Decree—Award incorporated in decree—Registration, 
af necessary. gas Í ' 
Where the tarms of a decree inglude and incogs 
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Decree—concld. 

porate by necessary implication an award, registra- 

tion is not necessary. Hukam Oxanp-Tinok CHAND v 

LorinDa HAM-GELARAM Fesh. 1094 
Preliminary decree modified by compromi e 

—Erxecutability. 

The final decree was based on the modification 
inthe preliminary decree by a compromise entered 
into by the parties and accepted land incorporat- 
ed by court in the final decree - 

Held, that as a decree is one instrument and 
cannot be partially good and partially bad nor can 
it be automatically modified, the modified decree 
is no longer executable. Mewa SINGH v. Tara SINGH 

Lah 597 a) 
Beed—Construction. SEE Grant 329 





— Construction—Family setilement between 
sons of deceased taluqdar 
Ses Family Settlement Oudh 710 


Construction of. 
Sez Orvn Procepure Cope, 1208, s O, XXI, r. SAN 
Construction—Reference to surrounding 
circumstances 

Per Cornish, J.—If necessary for the constraction 
of the document the Court may look at the 
surrounding circumstances, ‘‘notfor the purpose of 
altering the terms of the guarantee by words of 
month passing at the time, but as part of the 
conduct of the parties,in order to determine what 
was the scope and object of the intended 
guarantee,” T.N, 8, Fira v V., P. S MUHAMMAD 
Hussain Mad. 608 
Construction— Will and deed of settlement-— 

Difference—Tests, 

Where an instrument is a deed in form there must 
be something very special in the case to justify its 
being treated as testamentary in character. 

A primary test of whether any particular document 
isa willornotis whether or not it is revocable If 
itisirrevocabla then it cannot be a will. Another 
test is that of whether a document confers an immedi- 
ate right to property. Even the reservation of a life 
estate by the settlement does not render the instru- 
ment the less a settlement, Provision for unbom 
children can be made in a deed of settlement , 

The fact that the wife has to perform functions 
such as might be performed by an executor under a 
ml is not, by itself, enough to make the document a 
will. 

[Their Lordships held, applying these tests that the 
document in question in the case was a deed of 
settlement and not a will.) IGNATIA Brito v, T. P. Rego 

Mad, 46 





Deed of settlement—Construction 
Sre HINDU Law - 312 

Defamatlon—dAbusive words —Actionability —Proof 
of special damage, necessity of. 

Where a person called another an ‘outcaste’ 
but it appeared that the persons in whose pre- 
sence the .word was uttered knew well that he 
had not been outeasted: : ` 

Held, that the language used amounted to mere 
verbal abuse and was not actionable without 
proof of speciel damage. | 

Actions for slander should not be ensouraged. 
QIRDHARI Lat v. PUNJAB SINGH A Lah. 1078 
Dekkhan Agriculturists' Rellef Act (XYII of 

18791), 5. 15-D—Suit under—Necessity of proof 

of mortgage—Suit for account— Preliminary 

inquiry as to whether transaction is sale or 
mortgage. { _ 

Under s. 15-D, Dékkhan Agriculturists’ Relief Act, it 
is open to an agriculturist mortgagor to sus for 
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account, even ifthe suit may involve a preliminary 
inquiry as to whether the transaction is a mortgage or 
asale, There 3 uothing in that section which pro- 
vides that the mortgage must be admitted. Savant 
v, BHARMAPPA Bom.165 
Divorce Act (IVOf 1869), ss. 14, 17—Proceed- 
ings for divorce at husband's instance—Proof of 
marriage —Nzcessity of—Absence of proof as to 
wife's adultezy—Decree nisi, if can be granted. 

In proceedings for divoree taken on the applica- 
tion of the hueband, the onus of proof of marriage, 
is on the husbznd seeking divorce and unless such 
proof of marriage is forthcoming in strict form, the 
court has no jurisdiction to enter into the matter of 
divorce, - 

Where a petiiion for divorce is made on tho 
ground of the wife's aduliery but no proof jsaä- 
duced of anything in the nature of adultery on the 
part of the wife, a decree misi should not be prono- 
une2d, If the lower Court has pronounced such 
deereo, the High Court will set it aside. 

Jn trying a matrimonial cause, the position ef the 
Judge is differant from that ofa Judge trying an 
ordinary civil astion. A Judge trying a matrimonial 
cause has got to see not that the petitioner has given 
prima facie proof of his case, but he has to got to 
be satisfied thes the justice of the case demands 
that the decres should be pronounced: Mrs, 
V. J. ABBOTSFORD v. Mr. K J. ABBOTSFORD - 

Pat. 798 F, B. 
s. 14—Disceretionary power of Court under 

s 14—When zan be exercised—Delay in bringing 

petition—Consuleration of. 

The primary essential for the exercise of the dis- 
eretionary power referred to in s. 14, Divorce Act, 
is, that there should be secured to it the mens of 
knowledge ofths material facts with reasonable 
certainty With this end ia view the fact thatthe 
exercise of the discretion is sought should appear 
on the face-of the petition. There should be lodged 
along with the application for the certificate of a 
Registrar that ths proceedings are in order, a state- 
ment of the matters in respect of which the 
exercise of the Ciscretion is prayed and the grounds 
on which the petition in this behalf is based Where 
there is no praysr in’ the cross-petition filed by 
the husband for the exercise of discretion, the court 
should refuse to-exercise it. : 

Delay in bringing a petition is also a matter to 
be taken into corsideration before granting a decree 
nist. MRI. V. J. ABBOTSFORD v, MR K. JJ, ABnorsrorp 

Pat.798 F., B. 
Ejectment suit—Proof of plaintiff's title— Whe- 
ther suficient—Presumption from proof of title— 

Value of 

.In a suit for ejzctment the plaintif must not only 
prove his title bus also that he has been in posses- 
sion within twelvs years from the date of the institu- 
tion ofthe suit, sad if itis found that the evidence 
produced by-both the plaintiff and the defendant as 
to possession is unworthy of credit the plaintifi’s 
suit must fail inasmuch as the presumption which 
arises upon proof of title cannot be called in aid to 
give weight to evidence unworthy of credit any mora 
than if no evidence atall had been given. Guar 
Raw v ADALAT MAHTO Pat. 448 
Elections—Gosha voters--Circular that  goshas 

should unveil thamselves if identity is disputed— 

Validity—Candidate insisting on unveiling, 

whether commits offence under s. 171-C, Penal 

Code—Validity of election—Dutics of election 

authoriit:s—Necessity of relaxation ‘of gosha 

system—Rules for dispute asto elections (Madras), 


Riviil 
Elections—coneld. 

tr, 10 (aì, 19,21 and 28—Penal Code (Act XLV 

of 1860), s. 171-C. 

There wasa larga number of Muhammadan goska 
voters ‘in a certain polling area. Booths were set 
apart for women, women Polling Officers were ap- 
pointed and it was also ordered that cnly females, 
could be appointed agents of candideses but the 
candidates themselves were admittedtc the booths 
The District Election Officer sent a CGreular sub- 
seguently that gosha ladies will have to anveil them» 
selves in the polling booths if their Hentity was 
challenged by the candidates or their agents. A 
candidate insisted on each purda vote unveiling 
herself in accordance with this circular. He was 
subsequently elected but his election vas set aside 
on the ground (1) that the circular that oshas should 
unveil themselves was ultra vires and illegal and (iz) 
that the candidate had consequently ccmmitted an 
offence under s, 171-C, Penal Code : 

Held, (i) that to. prevent false p2-sonations in 
elections it was essential that candidates should have 
an opportunity of looking at, the votsrs and the 
circular that gosha ladies will have to cnveil them- 
selves was not illegal or ultra vires. 

(ii) that, in any event, the candidate was not guilty 
of any offence under s.171-C, Penal Oode in insisting 
on gosha voters unveiling themselvss ic accordance 
with the circular, and the election was not liable to 
be set aside. 

Dictum :—Purda and franchise do rot go very 
well together and thougb itis the dutr of Election 
Officers to do their best for rendering sich help as 
they can and meeting half way the wi hes of goska 
electors, an election is impossible witLout at least 
some relaxation on the part of gosha _adies of the 
gosha system. BIJLI SANIB v, MAHOMED Asan 
5 : Mad. 572 
Electricity Act (IX of 1910), s. 39—t’ffence under 

_—Burden of proof—Circumstantial ex=idence—Pur- 

loining of electricity not a trivial offenee. 

. The burden of proof of an offences under s. 33, 
Electricity Act, ison the prosecution Dut it will be 
impossible to adduce direct evidence = the offence 
and proof has to becircumstantial in sharacter. 

Where the person charged is the lesee or owner 
of the house andthe constmer of th: electricity, 
(that is, the person who is officially on -he company's 
books as theconsumer ofthe electriei-y in the par- 
ticular house) and where there is a larga and obvious 
erection on the roof ofthe house,or it any part of 
the house, where it could not possibly escape the 
notice of the consumer and where in addition, the 
persou charged is ths only person who would gain 
advantage from the theft of the eectricity, the 
charge must be deemed to have keen proved. The 
purloining of elecricity caanot be traed as a trivial 
offence, BANWARI LAL v. EMPEROR All 814 
Evidence. See Penal Code, 1880, s. 394, Part I ‘ 

357 
Award dividing property betuzen ihe parties 

—~Party signing it in token of acceptance— 

Whether ceases to be an award—Admisstbility 

without registration—Lkrarnama reciting fact of 

partition executed by parties throagh guardiaus 

—~Admissibility to prove fact of partition. 

An award by arbitrators dividing a property 
between three brothers does not cease-to be an award 
‘on the grouad that the parties put teir signatures 
in token of their acceptance of the sward as mada 
by the arbitrators. Such a document is admissible 
in evidence without registration. ? 

A deed of ekrarnama executed by ærtain defend- 
ants through their respeđtive guardiars and reciting 
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the fact of a partition through arbitrators is admis- 
sible in evidence as proof of the fact that there 
had bsen a partition ifit could be shown that the 
two parsons who purported to act as guardians or 
agents were acting on behalf of their respective 
wards or principals, JASODA KUER v, Poxrr SINGH 
Pat, 937 (b) 
Document inadmissible for proving transac- 
tion between parties—Aamissibility for collateral 
pur poses, 

A document, which is inadmissible for the pur- 
pose of proving the transaction between the parties, 
may yet be admissible for a collateral purpose, such 
as for the purpose of explaining the nature of the 
possession of ths claimant to the land in dispute. 
Where ahukumnama or sanad alleged to have been 
granted by the malik in favour of the plaintifis’ father, 
is relied onfor the purpose of explaining that the 
possession of the plaintiffs was on their own account 
and not jointly for themselvesand the defendants, 
it is admissible inevidence, though unregistered 
and inadmissible to prove the transaction between 
the parties. BHUSAN SUTRADHAR V, GUHIRAM SUTRADHAR 

Pat. 4 


See Promissory 





Evidence Act lof 1872), s. 9, 
note 

——ss, 14, 30, 54,114 (b), 133—Hvidence of 
bad character—Admissibility of—Evidence of 
previous conviction—Whether can be usedto prove 
habit and association. 

Under s. 54, Evidence Act, evidence that an ac- 
cused person hasa bad character is inadmissible 
unless evidence has been given thathe has a good 
character, in which case it becomes admissible, But 
this section does not apply tocases in which the 
bad character of any person is itself a fact in issue. 
if the evidence of bad character is introduced in 
order to establish a relevant fact, which cannot be 
proved the evidence of bad characteris admissible. 
Where the evidence of previous conviction or the 
evidence that a man has been bound over under the 
preventive sections can be considered only as evi- 
dene of character it must be excluded, but where 
such evidence is admissible aliunde, it should not 
be excluded. Such evidence is admissible, not as 
evidence of character but as evidence to prove habit 
and asseciation, BENI MADHO Vv. EMPEROR 

Oudh 1064 
S. 18—Seope of— Proceeding, what it 
refers to. 

Per Mya Bu, J.—The proceeding mentioned in 
8. 18, Evidence Act, refers to the proceeding in which 
the matter stated by the party is an issue or is 
relevant to the issue and not to the proceeding, if 
any, in which the statement has been made. 
P, D. PATIL v. Exprsor Rang. 653 


s. 20~Agreement to abide by statement of 

a witness—Natuwre of—Statement, if can be 

treated as admisston—Estoppel. 

An agreement to abide by the statement of a 
particular witness isin substance nota reference to 
arbitration, nor opposed to public policy or repugnant 
to the provisions of the Contract Act. 

The statement of the witness so made may be treated 
as an admission by the party himself under s. 20, 
Evidence Act, and operates as an estoppel. AKBARI 
BEGAM v. RAHMAT Hossain All. 84F B 
- 5. 20—Statement of witness after one party 
has resiled from agreement of oath—Admissibility 

s 


569 
police custody 





of. 
See Oaths Act, 1873, 95.8, 9, 11 
——~— 88, 24, 2Q—Accused in 
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only for short period and never in illegal custody. 


—Confession, if tainted, 

Where the uccused were not in illegal custody 
for a single moment and they were in police 
custody fora very short time, there is no‘ ground 
for saying that the confessions made by the 
accused were caused by inducement, threat or 
promise within the meaning of s. 24, Evidence Act. 
BHABANANDA BANERJEE V, EMPEROR Cal.186-S B 
$-25—Report by accused at the Police 

Station that he killed the deceased—Teésts for 

determining admissibility of report—Prosecution 

relying on it for conviction of accused —Ad- 

missibrlity. ' . 

The test for deciding whether a report made by 
the accused at the Police Station that he had killed 
the deceased is or is not admissible in evidence is, 
whether itis or is not in the nature of a confession, 
that is whether it supports any inference as to the guilt 
of the accused and 18.relied upon as such. Where 
the prosecution relies’ on it as an admission of the 
very criminal act with which the accused is charged 
and for no other purpose, it is inadmissible in evi- 
dence. GoDHA WARYAM V. EMPEROR Lah. 648 

ss. 25, 30-Statement of accused at 





Potice 


of. - 

Statement of the accused at the Police Station, 
‘implicating his co-accused is not admissible in 

evidence. Kata SINGA v, KMPEROR Lah, 27 
— SS, 26, 30—Criminal Procedure Code (Act 

FE of 1898 , s. 164—Oral confession before Honorary 

Magistrate—Non compliance with provisions of 

8, 164--Admissibility of confession. 

An oral confession made to an Honorary Magis- 
trate is admissible in evidence under s. 2), Evidence 
Act, even if it is not recorded in accordance with the 
provisions of s. 161, Criminal Procedure Code. 
ALLAH BAKHSH v. EMPEROR Lah. 1061 
—~ SS. 27, 29—Construction of s. 27—Statement 

“that hatchet produced was the 
murder was committed—Statement: not leading 
to discovery of hatchet—Admissibility of state- 








Station against - co-accused—Admissibility ` 


one with. which . 
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where a certain article was to be found was doing 
so merely because: the article was stolen property or 
a' weapon used-for committing an offence or an 
article which was otherwise incriminating. ln the 
absence of proof of what the accused person did actual- 
ly‘say, the idea suggested to the mind of the court or 
the Jury might cause an injury tó the accused because 
if his exact words were known it might perhaps 
become clear that it was not his intention to suggest 
that the-article was stolen or was used-to his know- 
ledge for committing an offence or anything of that 
kind. KHITALI v. EMPEROR Oudh 905 
———— s. 30—Accomplice evidence—Co-accused, 
confession of—Avprover's testimony—Corroboration 
required 

The confession af a cb-accused is by itselfof too 
weak a character to found a conviction of the other 
co'accused on it alone. ‘I'he confession of an accused 
is upon a lower footing than thé testimony of an 
accomplice, and the confession of a co-accused stand- 
ing by itself is legally insufficient for the conviction: 
of another co-accused. : . 

The tainted testimony of an approver cannot or- 
dinarily be deemed to have received the corroboration 
which human experience and conduct require from 
the confessional statement of aco-accused so as to 
comply with the rule laid down ins.114 (b), Evi- 
dence Act, and justify the canviction of the other 
co accused against whom there isno other evidence: 
except the testimony of the approver and the 
incriminating statement ofa confessing accused may 
be actepted ascorrect. But where against all the 
accused there is, besides the sworn testimony of the 
approver, evidence of respectable and independent 
witnesses,. to corroborate the evidence of the approver - 
conviction cannot be said to be illegal. Benı MapDuHo. 
v. EMPEROR Oudh 1064 
——— 8. 30 —Approver—Testimony rejected against 

principal _accused—Corrdboration “against some 

uccusel—Evidence, if can be - accepted. _ . 

Where it was argued that even though the ap- 
prover's story as to the part played by the principal 
accused in the case and as to the origin and motive of. 


thé crime be rejected in its entirety, yet it. should be, 


ment, A 
accepted against the other, accused to the, 


Per Smith, J.—Section 27, Evidence Act, must be 
strictly construed. Where astatement made to the 
Police that a certain hatchet was the one with which 
the murder was committed, has not led to the dis- 
covery of the hatchet, the statement should not be 
allowed to come into evidence. 

Per Allsop, J.—A witness should, as-far as pos- 
sible, depose to the actual words used by the accused 
person, and if the words are, for instance,. ‘the 
hatchet with which the murder was committed is in 
a nala", there is no reason why the words “with 
which the murder was committed,” should be left 
out of the sentence in which the necessary informa- 
tion is given. If it was the intention of the Legis- 
lature that words of. this kiud should bə -omitted, it 
is difficult to understand why the words “whether 
it amounts‘to a confession or not” should have 
been included in s. 27 because itis hard to conceive 
of any cas3 where a bare statemeut that a certain 
article was in a certain place or in the possession 
of a certain person would amount to a coafession 
at all, Ifall that a witness can prove is that the 
accused parson said that a certain article was in a 
certain plaza that would amount to little more, if 
anythiog, than saying that th: article was diszovered- 
in consequence of information given by the accused, 

It would bə almost inconceivable that “a 


court or a jury would not prazume thas the 


accused person, when he. pdinted- out the] plase- 


extent to which it is corroborated by independent 
testimony: < 

Held, that the argument could not be accepted.. 
EMPEROR v. RAI SINGH-NARAIN SINGH Lah. 665 

S. 30—Confession of co-accused—Corro- 
boration, necessity of. 

‘lhe confession of a co-accused stands even on a 
lower footing than that of the evidence of an accom- 
plice, as itisnota statement on oath and cannot be 
testei by cross-exantination and it cannot there- 
fore be accepted without material corroboration 
connecting the accused with the crime. ALLAH 
BAKUSH v. EMPEROR G Lah. 1061 
——-— 85, 30, 33, illus (b)—Confession by co- 

accused—When can be-taken into consideration— 

Retracted confession —Admissibility.- g 

Before the confession made by an accused can -be 
taken into consideration. there must be tolerably clear 
and reliable evidence tending to proye the crime. 
The court is not bound to take the- confession into 
consideration against the accused, but it may do so 
if the substantive evidence is reliable enough to in-, 
dicate the commission of.the crime. When there is. 
no such evidence, to take. into consideration the 
confession of a co-accused is tantamoun§ to basing: 
the conviction entirely on the confession which is 
repugnant to-the-principles. of. law., “A confession 
though it is retracted is admissible “against the para” 
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ties making it. MAKUNDA Hira Korgu v. FAMPEROR 
l Nag 17 ù) 

——— s. 32—Dying declaration—Valze of, im 
evidence—Something found false in dyi-g declarc- 
tion=Whole, if to be necessarily dsregarded— 
Person making it not expecting to die—Relevancy 
ee dying declaration — Corroboratior —Necessity 
o 


Section 32, Evidence Act, makes certain Jeclaratiors ` 


relevant which under the ordinary lav would te 
irrelevant as hearsay. Once a declarztion fal_s 
with s 32 it becomes relevant evidenme und the 


Court must judge of the weight of thatevidencecn ` 


exactly the same principles as those upon hich it aczs 
in judging of the weight of other types-xof evidence. 
The Court has always to bear in mind thrt a declara- 
tion admissible under s 32 is not madeæn oath ard 
is not the subject of cross examination, and, thers- 
fore, it is a weaker type of evidence taan the ervi- 


dence given by a witness inthe witness-box, ard. 


if’ a Judge thinks that part ofa dyiig declara- 

tion is deliberately false it is very improv- 
able thatin practice he would act upon the othar 
part of the declaration, at any rate without very 
definite corroboration. Because it transpires that 
something ina dying declaration is fale, the whcle 
dying declaration must not necessarily Te disregard- 
ed. - . 

A dying declaration may be relevant under r. 32 
Sihoni tha person who makes it dos not expect 
to! die. ` 

Generally a declaration, re’evant uneers 32, rut 
not made by one in immediate expectat on of dea:h, 
and not made in the presence of the. accused, 
ought not to be acted upon unless thera is some 
reliable corroboration, and’ this rule -pplies wth 

` extra’ force in a'case where both the J idge and the 


assessors do not accept the dying declaration as to ` 


one of the accused EMPEROR ‘v, AKBARALI KARM- 
BHAI , a i Bom. 548 
s. 32 1)—Dying declaration —Admissib-li- 
iy—Considerations. ` i 

Wherein view of the numerous anc very sevsre 
injuries received by the deceased on Zis head, he 
court has graye doubts as to his being ma condition 
“to ‘utter even a single word after the injuries had been 
inflicted on him, the court should discarc the eviderce 
of the dying declaration of the deceasec given by she 
prosecution witnsases RATAN LAL v. EM~EROR 

5 Oudh 281 
8.33-—Deposition of witnes in enquiry 
before Coroner— Death of witness price to enquiry 

before ` Magistrate—Deposition, if ccn be taker. in 

evidence at trial in High Court. 

The deposition of a witness giver before the 
Ooroner enquiring into the death of a m-n with wkose 
murder the accused is charged, cannot be taken in 
evidence under s 33, Evidence Act, s the tria) of 
the case in the High Oourt, where the witness has 











died prior to tha enquiry before the Mazis- 
trate. EMrERoR v. MAHOMED Yosur Bom. E44 
-——-— 8. 33, Illus (b). Ses Eripexce Act, 1-72, 
b 30 ; 17 (b) 


S. 34—Accounts—Mode of prof. 
The - mere filing of accounts and exhibiting tiem 
does not prove the various items in them without 
some more evidence, But whers the paintiff, sw2ars 
to the truth of the transaction the items may be held 
tobe proved. [Their Lordships helé on the facts 
that the accounts were sufficiently proved]. T. M.S. 
Fram v. P. 8. MUHAMMAD HUSAIN Mad. 608 
———__S. 35—Record of Rights—Katries as tg 
taluation—Admisgsibilty af. o 


“but is nct a mortgage owing to 
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Where the Jaw does not fequire valuation to te 
given in the register of Record of Rights, the entries 
in the Record of Rights as to valuation are irrelevant 
and hence inadmissible under s 35, Evidence Act. 
NAMDEO v. RAMRAO Nag 152 
—— s.68—Merteage bond~ Suit as on simple 

money bond—lroof of ot'estation, if necessary— 

Writer of deed not signing, if competent attesting 

witness. ; : 

A document which purports to be a mortgage, 
non-compliance 
with the provisions of s. 59, Transfer of Properly 
Act regarding attestation, is not a document which 
is required by law to beattested within the mean- 
ing of s. 68, Evidence Act. It is admissible. to 
prove the persona] covenant to pay contained therein, 
and it is not required by law to be attested. 

A writerof a deed who has not signed it as 
witnees but has asa matter of fact been a witnces 
of execution is a competent attesting witness, 
GHANSHAM SincH v. MAHOMED Yacoor Sind 694 


—- S. 91—Suit for money advanced—Inad- 
missibitity of insufficiently stamped pro-note— 
‘Proof of -transaction by other evidence— Whether 

_ can be given 
In a euit for recovery of money on the allegation 

that the defendant had borrowed a certain amount 

from the pldintiff and that the promissory note 
which had: been oxecuted was insufficiently stamped 
and hence inadmissible, the plaintiff is entitled to 
prove the transaction by other evidence in the ab- 
sence of the promissory note. Purreu DATT?. Gaya 

PRasaD Oudh 751 

——— 5 92-—Burden of proof—Title of plaintiff 
based on gift—Defendant contesting title— 
Plaintiff is bound to prove it—Unregistered decd ° 
—Inadmissibility of. fr A 
Where the plaintiff sets‘upa certain title and a - 

person interested in the property contests it on tLe - 

ground ‘of its invalidity, the plaintiff is bound ‘to,, 
ptove his:claim and if he does not prove it, there ‘in 





: no question of invalidating it, it being altogether void 


as far as: the defendant is concerned, When the 
title on which the plaintiff wishes to rely constitutes 
a gift, .it- requires compulsory registration 
and if unregistered it is not admissible in 
evidence aud it isnot open to the plaintiff to prove 
secondary evidence in support of his claim. Toa- 
BAM RALYARAM v. Isri BAI Pesh 363 


- 8. 92—Promissory note mentioning cas? 
consideration— Absence of money passing— Real conr 
sideration, if can be provcd—Interest. 

A had to pay a sumof Rs. 50 to B in considera- 
tion of the latter withdrawing a suit. A had no- 
Teady cash to pay to B but C agreed to pay to B for 
him B accepted that mode of payment and had 
his suit dismissed. A promissory note was execut- 
ed by A in favour of B mentioning cash consideration . 
though actually no cash was paid : x $ 

Held, that the fact that no money was actually 
produced and changed hands, would not alter the . 
rights and obligations of the parties arising from 
the arrangement, and that there was nothing in the . 
transaction which could attract the application of 
8.92, Evidence Act. HARBANS DUBB v, Sita RAM 
All, 607 

shifts — 





———— 8, 103 — Burden 
Pleadings. : 
The burden of proof is fixed when the issues 

are framed, and after thatitif merely acase of 

considering the evidence. Once the pleadings are . 


of proof-—When 


‘complete the burden of proof is . not transferred .. 


` 
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from side to side'in the courseof the prozeedings. 
ARUNACHALLAM CyETTYAR v Ko To Mauna Rang. 445 
———- S. 112—Acknowledgment of  paternity— 

Cnus of proof of marriage—Filiation proved 

—Legitimacy, if canbe presumed. ` 

When azknowledgment by the father is proved, 
tha onusis on those who’ deny a marriage to prove 
that no marriage had taken place 

Wherea child establishes the position of filiation, 
which is the acknowledgment of the parents and 
habit and repute, everything must bə presumed in 
his favour and this includes legitimacy KISHEN 


SINGH v SADHU - Lah. 198 
s. 114. a 

Sge Pevar Cong, 186), s 411 952 

Ses PUBLIO GAMBLING Act, 1837,8 1 293 


- S 114—Legality and correctness of Court's 

proceedings —Presumption. 

A presumption arises under s. 114 of the Evidence 
Act asto legality and correctness of a court's pro- 
ceedings. RAGHUBIR SINGH v, RAJESAWARI DEVI | 

Oudh 310 
———S, 114, Illus. (b) --Accomplice, evidence of — 

Corroboration—Nature of. 

The evidence necessary for corroboration is inde- 
pendent testimony which affects the accused by 


connecting or tending to connect him with the.’ 


crime; it must be evidence which implicates, that 
is which confirms in some material particulars not 
only the evidence that the crimehas been committed 
but also that the person named by the accomplice 
committed if. The corroboration need not be direct 
evidence; itis sufficient if it is merely circumstan- 
tid] evidence of his connection with the crime 
but it must b2 evidence which tends to show that 
tLe story of the accomplice that the accused commit- 
ted the crime is trus, not merely that the 
crime has been committei, but that it was 
committed by the accused. Duasu MANDAL v. 
EMPEROR ` Pat. 934 
~——~— 8. 114, illus. (b,-—Retracted confession— 

Value of—Corroboration — Necessity of —Conjessing 

‘accused retracting confession and refusing to accept 

‘pardon—Effect of. ie 

A retracted confession should carry practically no 
weight as against a person otherthanthe maker ; 
it is not made on oath, it is not tested by cross- 
examination, and its truth is denied by the maker 
himself, who has thus lied on oneor otherof the 
occasions. Ths very fullest corroboration would be 
necessary in such acase, far more than would be 
demanded for the sworn testimony ofan azcomplice 
on oath. i 

Where ths confessing accused retracted their con- 
fessions and when pardon was offered to two of 
them witha ‘view to their giving evidence as ac- 
complices thsy refusel toazcəpt such pardons and 
the Sessions Judge cama to the conclusion that 
none of the confessing accused would accept pardons 
even if offered to them: 

Held, that this fact weakened the value as evi- 
dence of these confessions against the appellants (non- 
confessing accused) asit showed that none of the 
confessing accused was prepared to give evidence 


on oath denouncing the appellants as having taken . 


part in the dacoity, even though thereby they 
themselves would obtain a pardon. Nea Po HLAING 
v. EMPEROR : Rang 303 (b) 
ss. 114, Illus (b), 133—Accomplices—Evi- 
‘dence of one,if ean corroborate that of ‘another— 
Independent evidence —Necessity of. 

The evidence of one accomplice is not sufficient to 


corroborate the evidence of another accomplice.” 
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Although the evidence of one òr moré aéconiflices , 
may ‘strengthen the evidence against another, thé | 
corroboration required must be corroboration, by 


independent evidence and not by what is called . 


tainted evidence. If the evidence of an accomplice 
is above suspicion, then it can be acted upon with- 
out corroboration on any poirt. But it must be very ` 
seldom, if at all, that the evidence of an accomplice 
or’ approver can be held to be above suspicion. 
MALLU MARHETA v IÙMEEROR Nag. 701 
s. 114, Illus. (f)—Registered letter return- 
ed by Post Office as refused—Presumption—, 
Posting of letter, whether proves delivery. 7 
The question whether a presumption can be 
drawn asto the dae delivery of a letter by post. 
must depend on the particular circumstances of each ` 
case, f 
As regards service of a notice by post, although a 
presumption that the due course of business has 
been followed may be drawn, it cannot be held that 
the posting of the letter proves delivery, ib being a 
matter of common knowledge that postal servants 
are not always diligent, and it isat least apossibi-— 


- lity that the notice was returned by some postal 
peon, who was unable to find the a ddressee, , 


Ma Me Surin v. R. M. R.M. N. OHETTYAR FIRM. 
Rang, 422 

--—— 8,114 Illus. (g). Sec CRIMINAL TRIAL 
‘378 
s. 132, proviso—Stétement of witness witk- 
out objecting to answer—Subsequent trial of witness 
for causing injuries to accused in prior case— 
Statement, if canbe considered in subsequent 

trial. a PA 

A witness is not protected by the proviso to. 


s. 132 of the Evidence:Act, in cases where hehas, 


not objected to answering the question put to him. | 
Where there is nothing tō show that the accused. 
objected to, answering any ‘questions put to them in ` 


the course of their evidence ina case in which they | 
were examined as witnesses or that they were com- , 
pelled to answer any questions, what they said in, 
their statements made in that case can be properly | 


considered in convection with a charge afterwards 
brought against them for causing injuries | tó a 
companion of the accused in the prior case, resulting . 
in hig death. Raw DAYAL v, EMPEROR 

§.133—Accomplice, meaning of. 
Accomplices are those: who are in some way or’ 





other connected with the offence in question. Yacoos! 
- V, EMPERIR 


Rang. 240 
—— —s, 145—Document meant to contradict a 
witness or to impeach his credit—Whether should 
come from proper custody. 
There is nothing in the Evidence Actto show that 


a dozument, which is meant ‘to contradict a witness . 


or impeach his credit, must come from the custody | 
of the person to whom it was addressed. Section 
145, Javidence Act, nowhere lays down that thé 


document which is intended to be used to contradict | 


a witness must come from proper or legitimate cus- 
tody, EMPEROR v Rasa RAM Nag. 83 , 
——— 5.154—TDostile witnzss— When a witness 
can be declared hostile—Hvidence of hostile witness . 
_—Whether either party can rely upon it. at 
Jn order to .oblain leave to cross-examine -a 
witness, under s 154, Evidence Act, all that is 


necessary is that the witness's testimony should , 


have been adverse to the party calling him ; and the 
value of the witness's testimony iste be judged in 
the light of the results of ‘such cross-examination, | 
-Either side may rely upon the evidence ofa wit-" 
ness who is cross-examined by the party calling him;’ 


Oudh 438 | 


tok 
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Ed 
and the whole of the evidence so far. as it affects 
both parties: favourably or unfaycurably must go.to 
the juryfor what it is worth. 

„It is not correct to say that unless a witness is 
“hostile " to the party calling him, that party ougat 
not to be allowed to cross-examine him: and if 3e 
` ig declared "hostile" that amounts to e declaration 
that his evidence is worthless, Emperor? HARADHAN 

Pat. 993 -b) 
—-— 8157—Ownership of land—Recitals in 

“documents not inter partes—When admissible 

Where in a dispute between A and E with regard 
to the ownership ofa piece of land,.a,—ecital in. a 
deed between Cand // relating to the adjoining 
properties that the property in dispute, belonged to 
A was relied on : 

Held, that the evidence was inadmissible. Ram 
Dasv Maya Ditta Lah1¢2 
Executlon—Money decree —Piecemeal execution, if 
‘proper—Execution first for amount of decree and 

then for, interest—Whether can be  permitted— 

‘Civil Procedure Code (Act V of 1908), 0. Ir. £ 
“There is nothing in the Oivil Procedure Code 
which authorises piecemeal .execution, A pariy 
having aright to execute a decree for money pre- 
sently payable must enforce the whole decree at tae 
seme time. He cannot execute it frst for tre 
amount of the decree, and, secondly, for the interest 
due from date of decree to‘date. of payment. PANZJI 
GIRDHARILAL v. RATANCHAND HAJARINAL MARWADI 

, Sa 4 Bom. 343 
Objection by judgment-deltor that. execution 

18 incompetent ` for want of leave of Court 

Maintainability. ‘ R 

Where a decree is assigned by a company which 


5 


since goes into liquidation and the decree is sougat 


tó be executed, it is “not ‘open’. to.” the judgnert- 
debtor to object that the .exegution proceedings are 
-incompetent on the ground "of want of Jeaye from 
egurt when the judgment-debtor has, raised , no such 
objection in the first court and the assignor company 
doesnot press the objection. Namn KIsSnoaE 
OHOUDHURY v JAGNESWAR SANYAL Cal. 502 

> =. of decree—Record consigned. to recurd rocm 

‘Revival of proceedings. - : 

_Where the execution record was sim piy consign=d 
tothe record room asa matter of convenience instead 
of being képt in the court, z 
valuable), but the proceedings were kept pendirg, 
awaiting the decision of a higher court, she proceed- 
ings can berevived. HARNAND Rat-Patuy CHAND v. 
Rup Cuanp-Currsnar LAL Lah. 672 

- - sale—No legal guardian appointed for 
minor son—Irierests sufficiently - protected by others 

—Validity of sale. | 

The Sth defendant obtained a decree against tie 
plaintiff's father G and his father’s brother R, for 
recovery of possession of certain properties with 
mesne profits.on the basis of trespass end attachad 
certain other properties for the decre for mesae 
profits. Before sale of the attached properties the 
panthi was born. He wasnot brought on the record 

ut his mother S continued to be on ths record and 
received notice. of execution before th=-sale, The 
plat contended that the sale was nos binding on 

im: i 

Held, (i) that R could not represent the plaintiff as 
„he decree was not one passed against. the jomt 
‘amily but only against Gand R asg trespassezs: 

(ii) that though no legal guardian, : had ..been.ep- 
pointed for. the plaintiff, his mother and R-had 
sufficiently safeguarded. his. interests . and , the sale 
was- biàding on him, .. .e . í : 

x $ j a 


a 








é 


(where roam is mcre _ 
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Execu tlon—concld; 


In execution proceedings the court- will look at the 
substance of the transaction, and willnot be disposed 
to set aside an-execution upon mere technical grounds 
when they find it is substantially right. Korayya 
v RADHAKRISHNAMURTI Mad 372 
——— Stay during pendency of appeal—Decree- 

holder entitled to mesne profits if appeal dismissed 
Setting aside of decree—Stay order, if ceases to 
be effectire. 

“Where the «xecution ofa decree is stayed pend- 
ing an appeal and the decree-holder is granted the 
right to mesne profits ifthe appeal were to be dis- 
missed, the stay order ceases to have effect when the 


decree is set “aside and by virtue of that order 
mesne. profits cannot'be granted. BASsHESHAR Das 
v. Diwan CHAND Lah 301 


Explosive Substances- Act Viof 1908), s. 4, 
cl. (b,—Supplying shots and red arsenic for 
making onë bomb only—Criminal conspiracy— 
Supplier, if guilty. 

Where a person supplied shots and red arsenic, 
for one bomb only and to try that bombin a place 
without being detected and without intending or in- 
volving any danger to life or serious injury to property: 

Held, that he could be convicted of being party 
to a criminal conspiracy to commit an offence under 
el (b) ofs.4 of Act VI of ISCR, and must. be 
deemed to have done overt actsin furtherance of 
such conspiracy BBABANANDA BANERJEE vV. ISMPEROR 

. Cal 186 S.B.- 

Family arrangement—Essentials— Inadequacy . 
of consideration, effect of. < 
Jn the case of a family arrangement it is not 

necessary: for its validity that there should have been 

family disputes to be settled and inadequacy of. 
consideration is not allowed to throw serious doubt 
upon the good faith of the transaction, S. M; ARU- 

MUGHA CHETTY v RANGANATHAN CBETTY Mad. 1057 | 

Family’ settlement—Taluqdar, death of—Sons 

` of taluqdar recognizing one of them as taluqdar—> 

Grant of villages as guzara to other brothers" 
` Clause in-.agreement providing for life interest 

of widow:of issueless- guzaradar—Provision for 

‘division : of _ property equally among other 

_brothers.on’ . death of widow—Construction— Nature 

of estate conferred on widow. 

Shortly after the death of a taluqdar, his five sur- 
yiving. sons entered into a family settlement by which 
one of them M was recognized by all his brothersas 
the taluqdar of the estate. In return for this recog- 
nition of bis title as talugdar, M as-the new taluqdar 
granted guzaras or maintenance allowances to his 
four brothers. ‘One of the terms of this agreement 
was: j 

“If no male is born to a guzaradar then the 
female issue will be allowed maintenance allowance 
like sistersand the widow of each guzaradar will re- 
main in possession of the entire property without the 
power of alienation, durirg her life-time, and after 
her death the property will. be divided in equal. 
shares amongst all tbe male brothers: 

- Held, that under this clause each of the guzaradars 

gotan estate in its inception of absolute character 

but heritable only by the male lineal descendants of 
the. grantee and by his widow for her life-time in case 
there was no such descendant, and descendible to 
his surviving brothers after the death of the widow; 
and that the clause conferred a particular estate in 
favour of the guzaradar's widow with a vested 
Jemainder in favour. of all the brothers of her deceased 


. husband. 


Held, further, that the agreement itself contemplated 
that -whoa there were no male descendants of the 
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guzaradars: and no sons adopted by them the guzara 

property would ultimately revert to the talugdar. 

ABDUL QAYUM V ABDUL RAHMAN Oudh 710 

Fishery Rights—Claim to profits a prendre—Custom 
a3 to fishing—Essentials for validity. 

A claim to profits a prendre over the soil of another 
such as a right to fish without stint and for commer- 
cial purposes, which might lead tothe destruction 
of the subject-matter, is a claim of right unknown 
to law andacustom which may be alleged tosup- 
port it is bad and unreasonable. And where the 
custom pleaded is indefinite and unreasonable it cannot 
form the basis ofa right ÞRAJENDRA Kispore Roy 
v. ISWAR KAIBARTA Cal. 427 
~-— through hired men—Whether can be 
acquired by prescription. 

The acquisition of a right of fishing through hired 





men is also not such a right as can be acquired by’ 
prescription. BRAJENDRA KISHORE Roy v., Iswar’ 


KAIBATRA Cal. 427 
Government of India Act, 1915 (5 46 Geo. 
V,c 61), s.55 See ORIMINAL Law AMENDMENT 


Aor, 1908, 8 17 2) . 25 
——— s 67 (2) (b) Set Cand MARRIAGE ResrT- 
RAINT ACT, 1929, ss. 4, 5,6 298 
s, 107. Ses Civtz Procepure Cope, 1908, 

8. 119 615 
s.107—Interference under. Sge CIVIL Fro- 


CEDURE Copr, 1908,8 115 258 
Government of India Act,1919,(9 & 10 Geo, V, 
C. 101), s. 107— Power ofsuperintendence of High 

Court. 

The High Court is responsible for the administra- 
tion of justice in the Province and in cases of 
obvious infringement of the laws of the land by 
subordinate tribunals it can always interfere in the 
interest of justice and in cases where the jurisdiction 
conferred upon the courts by the Act of Parliament 
has ben flagrantly exceeded. Kunpan LAL ve Ram 
CHAND Lah 1050 
:Grant—Burden of rendering services not attached 

to land—Burden, if extends beyond lifetime of 

grantee —Resumption, if possible —Deed— Construc- 
tion. 

A's ancestors granted certain lands to B's 
ancestors by two deeds, the first of which was merely 
an authority tothe grantee to collect various dues 
in certain districts. The second deed made a grant 
of the lands for maintenance and the grantor made 
the enjoyment ofthe land granted conditional on 
the performance of certain services. A instituted 
a suit for possession of the lands on the ground that 
the servicas had not been rendered and that he 
was accordingly entitled to forfeit the land and 
resume possesssion : 

Held, (1) that the second deed taken by itself was 
nota grant of servica land but a mere grant of land 
for a heritable estate for the maintenance of the 
grantee; i 

(2) that if the two deeds are read together, it 
could not be held that the performance of the 
services was inferentially madea condition of the 
continued enjoyment ofthe lands, and that even if 
the services were to be treated as a burden on the 
land, they would not extend beyond the grantee's 
life-time; 

(3) that on aninterpretation of the documents, it 
is not reasonably possible to hold that the grant 
is resumable. 

Where land is granted burdened with service 
it is not resumable in the absence of some 
express provision making it resumable ‘but 
‘where there is a grant-of an office to -which lands are 
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annexed by way of remuneration the lands are 
resumable in the absence of some provision to the 
contrary. SAKHARAM v.,POORNANAND SARASWATI SWAMI 

. Bom. 329 
Guardlans and Wards Ast Vill of 1890), s. 24 

—Application vf mother and guardianof minor 

to give her in marriage—First wife of opposed 

husband living—Whether consideration for dis- 
allowing applicatim—Hindu Law—Minor oven 

1? years of age—Whether can be treated as 

major, 

Where the mother and guardian of a minor, 17 
years of age, applied for permission to give her in 
marriage to one A and alleged that the girl herself 
wanted tomarry him, that he was well-to-do, of 
good charastter ard of the same brotherhood and 
that although his first wife was living, she was 
ailing and had na given birth to a child and she 
wanted Atotake a second wife, but the District 
Judge disallowed the application on the sole ground 
that his first wife was living: 4 

Held, that the District Judge should have taken 
into consideration that under Hindu Law, a man 
might have more than one wife, and each-and every 
one of the grounds alleged in the application and 
that as the girl was over 17 years of age, shemight 
be treated as a major under the Hindu Law’and the 
Majority Act would not apply to a question of marri- 
age. BHAGWATI v. DISTRIOT JUDGE OF ALIGARH 








: All.480 

Hindu Law. Sse Civin Procepure Copr, 190k, 
O. XXXIII,z 1 566 
- Sez Custom (PUNJAB! 395 
Sree GUARDIANS AND Warps Act, 1890, e. 24 

480 

— Sre HINDU Law OF INHERITANCE (AMENDMENT) 
Aor, 1929 511(a) 


Adoptlon—Absence of authority from 
husband—Adoption by uidow to spite her 
daughters —Consent of nearest sapinda given to suit 
his ends or under wrong impression of authority 
from husband—Validity of adoption ar 
In the absence of authority by the husband, to 
adopt, the consent of the nearest sapinda will bs 
enough to -uphold an adoption. ‘If the consent of the 
sapinda-was obtained under -circumstances ‘which 
show tbat he gavethe consent witha view to bene- 
fit himself or if the facts show that the widow was 
making the adoption to defeas the interest of this or 
that supinda, and not to promote the spiritual 
welfare of her husband, then the motives ofthe 
parties ure said to be “corrupt and capricious "and 
the adoption will be invalid for that reason, 

A “Hindu widow who never thought of making 


any adoption forabout a year after her husband's. 


death quarrelléd with her daughters, went to her 
deceased husband's brother’s house and adopted his 
son without consulting any of the other sapindas : 
Held, that from these circumstances it might be 
inferred that the adoption wasmade by the widow 
with a view to spite her daughters and not on 
account of any consideration for the spiritual 
welfare of her husband, and that the consent given 
by the brother, th= nearest sapinda, having been 
given to gain his ends or under the impression that 
she had her husband's authority to adopt, “was 
vitiated, Kanpaswamy GouNDER v OHINNAMMAL | 
“Mad. 346 
-Allenation by manager—Third party's 
right to challenge alienation for' want of necessity. 
An-alienation by a karta of a joing Hindu family 
is not void but only voidable at the instance of the 
“members of the family. Ifthey accept the alienation 
e 





"——Allenatlon—Suit 


: liv 
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„no third party has any right to challenge it? Jaswant . -- 

i ~ Lah 990 | 
a-ide alienction | 
can be | 
~. “expected to give strict proof of necessity. ~- z 


Raw. ù. Jassu RAM 





“to set 
after-lapse of many years—Vende, if 
Where four brothers sold some anc=stral property 

in 1912 to a person who lived in a town sway 


‘from the vendor's village, and after ais death his 


| Sons “were 


a 


a suit in 1926 challenging the alieniion : 
Held, that the circumstances poñted strongly 


to the conclusion that the aliena-ion was, for . the document, and co far as his intention 


> “necessity. 


“a vendee cannot. be expected to 
. proof of necessity of alienation 


so 


Generally, after the lapse of a number of rears 
=roduce strict 
Ha ARA, v DINA 

Lah 829 





brother's son and step-brother—Ord 7 of succession, 


“Under the Dayabhaga School of Hindu Law in 


| the absence of brothers, a step-brother comes ia the 


| next line of succession to the 
< and before a full brother's 
` Daszz v. Bisonuvapa DE 


os 


' tached before judgment certain properties. 


brother's property 

‘son. SU HEELASUNEAREE 

Cal. 641 

Debts ~- Suit against fathe -Liabili-y of 

shares'of sons also to be attached and sold— 

Claim by vendee from father and sons—Civil 
Procedure Code (Act V of 1904), œ XXI, r. E8. 

- A creditor institutéd a suit ona rromissory note 

against a Hindu father and his elHestson ard at- 

A per- 


: gòn who had obtained .a sale ofthese Dropertiesfrom 


the defendants and three other miror sons of the 


< father preferred a claim and the clain was albwed 
` to the extent of the share of the minorsons:. 


Held, that under the Hindu Law he share cf the 


“ minor sons was also liable to be-ateached and sold 


. for the father's debts though they wer not parties to - 


- the suit and if their shares were not ettached in fact 


~ 


| they had no -locus standi to appear :t all before the . 


court and in either: case the claim could nos be 


sustained: PAYIDI Gunna Narpu © KUNACHENDRI _ 


NAIDU . Mad. 516 
~ Surety debts—F&her standing 
surety for judgment-debtor filing inzolvency petition 
—Decree against father for decree <ebt in execution 
Liability of sons—Decree, how far binding on 
sons. 
Under the Hindu Law a surety deot: of the father 
which is not either illegal or immoralis one whieh the 


Bons are -bound to pay unless it is ore for honesty or 


‘ appearance and an obligation undertaken that a 


| judgment-debtor would file an inso=ency pesition, 
| being outside any of the 
'. enumerated in the texts is .one binding 


four _undertekings 


on the 


`- s008 


` 


EET 


= e 


`’ Where a surety bond has 


been constræd in 


execution proceedings and it has been held as 


against the father that the obligeion under the 


bond was to pay the decree-debt im case the judg- 
ment-debtor did not file an insolvency petition it 
is not open to the sons to contenr. thatthe father 


_had not, undertaken any such liasility und=r the 


. bond. 


.Dictum.—Suretyship for judgmert-debtor in its 


” very’ nature, involves payment of me money due 


., under the decree and where the 


undertak_ng is 


~. that the judgment-debtor should fle an insolvency 
“` petition,- it is usual to name a particular sum of 


< 
6 


` KATAKRISHNAYYA 


` Money which may be less than the decree amount. 


KANUPARTHI ° HANUMANTHA Rao v. XOTTAPALLI VEN- 


“INDIAN CASES. 


constantly moving about being in. 
` service and a son of one of the brotaers instituted 


Dayabhaga School — Succession — Full- 


‘amalgamate that separate 


. Mac. 634 _ 


[1933 
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-Deed .of . settlement —, Constr uction— 
Religious endowments—Shebaitship—Rules as to suc- 
cession—Gift to unborn persons, if valid— Succession 

- to shebaitship—Provision for succession of some 
~ heirs to the exclusion of -some others— Validity 


of. ` Ja 

of ced of settlement by a Hindu must, so far 
as is possible, be construed in accordance with 
Hindu Law. i 

A document ought to be construed in such a wa 
that the intention of the maker shall be given effect 
to, so far as his meaning can be ascertained from 
is in ác- 
cordance with law. If, therefore. a gift is made toa 


_ certain person and his heirs according to a line of suc- 


cession and not in accordance with the law of inherit- 
ance the gift may be validso far as those persons are 
concerned who are qualified to take as a gift, though 
not by way, of inheritance, h A 

The office of shebait is a kind of property and not 
merely an office, and the ‘rules laid down in the case:of 
Tagore v. Tagore, 9 B L. R. 377 apply to it. Thus, al- 


“ though the settlors may provide for succession to the 


office, they must not in so doing attempt to create an 
estate unknown to Hindu Law, and a provision 
that. the succession is to be held by ceritain- heirs of 


“ the founder to the exclusion of others în a line can- 
. trary to the Hindu Law of inheritance is---invalid. 


This rule, applies equally to a provision for succes- 
sion by certain heirs or descendants of a shebait 
who has been validly appointed, to the exclusion of 
others among his heirs or descendants, who, but for 
the provision, would have rights of inheritance. 
Subject to certain statuto: y exceptions, a gift can- 
not be made toa person who is not in existence at the 
time of the gift. KanDARPAMOHAN V AKSHAYACHANDRA 
; Cal. 312 
Joint famlly—Acquisiizons of member— 
Presumption of _jointness—Self-acquisitions— 
Throwing into common stock—Onus of proof— 
Nature of evidence required—Question of factin 
each case—Eniry of names of particular members 
in Revenue Records, whether raises presumption 
of separate acquisition. 
The entry of the names of particular members of 


a joint family. in Revenue Records, as 
being proprietors of the property, does not 
lead - by any means to the inevitable con- 


clusion that the property is not the property of the 
joint family to which they belong. This is very 
often amere matter of form. ‘ 
Where there is a joint family and a nucleusof 
joint. family property, there is always a presumption 
that property. acquired by a member of the family 
is acquired out of that nucleus and is an accretion 
to joint family property. 
Jf it is shown that property has been acquired.as 
a separate estate by a member ofa joint family‘and 
if itis alleged that he has chosen thereafter to 
estate with the joint 
estate, itis for the person so alleging to show.that 
there was an unequivocal intention on the part of 
the person who acquired the property to amalgamate 
it with the joint estate. The question, however, is 
one which depends uponintention and that intention 
must be inferred from all the evidence which is 
adduced. It is not possible to lay down any rigid 
rule that there must be evidence of a particular 
kind. Each case must be treated upon its merits. 
JOT SINGH vV. JANGU SINGH 4 Oudh 1005 
—— Father and sons having 
different businesses: but each*helping the other— 
Ne evidence of _separation—Harnings,. if jojut 
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property —Co-parcener, undivided ` interest of— 
Attachability in execution i 
Where different businesses are bing run by a 
~ fa her and his sons belonging to a joint Hindu 
family and eachishelped bythe others and there 
is no evidence of separation, all the earnings of 
the businesses are to be deemed the -joint earnings 
- of the family. ; 
The undivided interest of a Hindu co parcener in 
& specific property can be attached and sold. Harsas 
Rar ARJANDAS v. Hans Ras Lah. 513 


Joint family—Mortgage by one member 
Suit on mortgage—Decree—Suit for injunction 
by other members to restraint mortgagee from 
putting joint family property to sale—~Maintain- 
ability of—Death of mortgagor during pendency 
of appeal—Effect of. 

A member of a joint Hindu family governed by the 
Mitakshara Law-is powerless to alienate his portion 
of the joint family property., It is a property in 
which all the members have an interest and their 
shares are not defined 

Where a member, whether he be the karta or 
otherwise, of a joint family, has alienated the prop- 
erty of the joint family without need or necessity, 
then in an action, the other members of the joint 
family can recover the property from the person who 
isin possession as a result of that alienation. 

The brother of the plaintifs executed a mortgage 
in favour of the defendant for a share of the property 
of the joint Hindu family of which he was a member 
with the plaintiffs. The share mortgaged was less 
than what the mortgagor would be entitled to on 
partition. The mortgagee defendant obtained a 
decree against the mortgagor, and the plaintifis filed 
a suit for injunction to restrain the mortgagee from 
realising the decretal amount by sale of the joint 
family property. The mortgagor died during the 
pendency of the case: 

Held, that although the mortgagee had not pro- 
ceeded with his execution but was about to proceed 
and was prevented from proceeding by this action, 





yet it being a mortgage, the interest of the mortgagor 


was already charged, and hence the plaintiffs were 


_ not entitled to the injunction prayed for. RASH 
BEHARI SINGH vV. JAIPERGASH PANNDE Pat 1037 
Parution—Agreement not to divile— 


Validity. 
Although Hindu co-parceners, no more than any 


. one else, Can create perpetuities except under special- 


_ provisions, there is no legal obstacle to prevent two 
co-parceners from agreeing for consideration that for 
a certain tims or until a certain event or for their 
lives they will-not exercise theirright to divide. 
S. M. ARUMUGHA  CHETTY v. RANGANATHAM OHETTY 





Mad 1057 
Mother's | rights. See PROoVvINOIAL 
_ INSGOLVENGY Act, 1f20, s. 28 840 


——— ——— Mother's share on 
between one son and grandson by ‘deceased son 


‘Under Hindu Law in the case of a partition between - 


son of a 
female she -is 
that of each 


a son and a grandson beirg the 
deceased son of a Hindu 
entitled to -a share equal to 
of her husband's sons The fact that she is the 

step-mother of the deceased or living son, is not 
` material In making actual division of the proper- 
ty, provision should be made for the maintenance of 
the other widows of the joint family. RAM Psariv 
` Hari Dorr All. 810 
_ for 


= Suit partial 
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partition 
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partial partition—Division of family in-stctus 
effect of. oy ee 
Under th3 Hindu Law as between members of ‘a 
joint family no ‘suit for partial partition lies, ut 
a mem’ eror members of a joint family may sue an 
alisnee from a member or members of the joint family 


oak) 


‘for his or their share of the property alienated wth- 


out suing for a general partition. j 
Tho right of an alieneefrom a co-parcener to.3ue 
anocher alienee immediately follows as a corollary 
from the right ofa member to sus an alienee, and 23 
regards an alienve's right to sue no distinction car be 
drawn between 2 second alienee and. a first alienes, 
A first alienee is also ensitled to sue. a 
Where the members have divided in status, as 
between two strangers who aro alienees from the 
members there is no reason why there could not be 
a suit for partition of those items in respect of which 
the contending parties to the suit are tenante-in- 
common Kanpsswamt GounpAN v. VENKATARSMA 
QOUNDAN ` i Mad, 64 
Partltlon—Suit for partition between father 
and sons—Duty of Courtto make provision for 
father’s debts—Mere claim as mortgagee in lower 
Courts— Claim. on the basis of pious liability 
of sons on second appeal—Maintainabdility of 
claim . í 
Ina suit for partition betweena Hindu father 
and his sons where credi:ors of the father put 
forward their debts for the purpose 
of being included in the decree the ecurt 
should provide inthe decree for their discherge 
before arrangicg. for the partition of the net assets. 
But where a mortgagee made no such applicazion 
to the court and contented herself in both the 
lower Courts with putting forward her claim,in 
that capacity only and mot “in” the subsidiary 
capacity of a simple creditor: f s 
‘Held, that she could mot be allowed in second appeal 
to plead that provision should be made for her 
debi on the foozing’ that a son was liablefor’ the 
father’s debt as such an enquiry would entail an 
investigation into question’ of fact. THAYAMMAL v. 
SANKARANARAYANA A Mad £35 
—————— Suit on behalf of minor plaintiff 
—Death of. mninor—Suit, whether abates—Right 
of legal represzntative to continue suit— Doctrine 
of severince of status on filing suit for parti- 


tion, how ‘for applies to minors~—Ctvil.. Pro- 
cedure Code (Act V of 1908, 0. XXII rr. 
8 and 4,0. XXXII, rr. 6 and?. | 


A suit by a minor for partition does” not abate 
if he dies before the court has found that the parti- 
tion is for his benefit, but on his death itis open 
to his legal representative to proceed with the trial 
and obtain a decree on his showing that when the 
partition suit was instituted it was for the berefit 
of the minor : f 

In such cases the severance is effected from the 
date of the suit conditional on the court being eble 
to find that the suit when filed was or the berefit 
of the minor, aad the legal representative can bring 
himself on the record and dskfor the decisior of 
such an issus. >- . 

[Tho nature cf the jurisdiction possessed «by 
courts’ with reference to suits and procesdings” in- 
stituted on bekalf of minora discussed.) RaNGASATI v, 
NAGARATHNAMMA Mad 269 F; B. 
————Relglous Endowments—Mutt— Permanent 

lease by head of mutt, whether wholly void. |; < : 

_ A permanent lease granted by the head of a mutt 


partitian— , is not wholly void, but.will.be good at least for the 


Alienee’s - right -to sue another» aliemee for” ~life-titie of the grantor. $ 
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, The endowments .of a Hirdu muit are not“ cœ- 
veyed in trust”, nor is the head ` of a mutt “a 
trustee ©“ with regard to them save asto any spezi- 
-fic property proved to be vested in the head for a 
specific and definite object, CHIDAMBARA BIVAPRAKESA 
v. Manickam PILLAI ‘ Mad, 52 
Rellgious Endowments—Suz to establieh 
right to demolish building used. as Hindu temale 
and to eject worshippers therefrom—Necessity of 
idol being represented in suit. 

_ “Where the dispute is as regards the right of the 
plaintiffs to demolish a building used as a Hindu 
temple and for’ ejectment of worshippers on the 
ground of their being trespassers, as tne result ray 
vitally affect the interests of ihe idol irstalled in he 
temple, it is essential that the idol shculd be repre- 
sented inthe suit and the appeal shanld be remitzed 
to the trial Court for new trial with the appropriate 
parties added. KANHAIYA lay v HAMID ALI 
he P.G. 1044 


Surrender— Gift, when cmounis to 


` surrender. i : 
, Per Niamatullah, J —It is incorrect tp say that in 


every case where a transfer is made in favour of zbe < 


next reversioner and a third person jointly the trans- 
action amounts to a surrender in’ favour of she 
presumptive heir and an assignment by the latter 
of half to.theother Incase of a transfer joictly 
to two or more persons, each takes 2’ definite interest 
in the property from the transferor. One transferee 
does not derive bis title from’ his co-transferee. An 


important test, ia whether the presumptive heir can, ` 


.apart from any estoppel arising from bis conduct, 
eject his co-transferee in the life-time. cf the widow. 
If he hasno such right, there can be ro doubt that 
there was no surrender in his favour so as to rest 
the entire property in him. JAGRANIÐ. GAYA 

All. 977 
——— Wldow—Morigage by widow of last male 

holder—Gfit— Surrender. 


" See LIMITATION Act, 1208, Sch, I, Art. 120 


' | All, 977 
—————— Suit by reversioner for deelcra- 
, tion that property in her hands is not liable 


for attachment—Whether should be in 

tive capacity - Suit, if premature. 

A suit by the next reversioners of aHindu wicow 
for a declaration that the decree obtained aga-nst 
her is nulland void, need not be broughtin a 

<: representative capacity. 

An ‘attachment itself gives no cause Of action for 
a suit by reversioners inasmuch as mo title passes 
in virtue of the attachment, nor is any charge 
crested upon the property. A suit by reversimer 
for a declaration that the property in the widcw’'s 
possession is not liable to attachment is premature 
as, it is possible that the property attached 
may never be actually put up to sale or that noth- 
ing more than the widow's interest in the property 
may be sold. ` RATAN SINGH v. Anant SINGH 

- Nag 113 
meaning 
which rave 


represeata- 








—— Surrender —'Entire estate’, 
of—Omission to include properties 
been alienated, effect of. 

When it is said that surrender by 2 widow oust 
be of the entire properly it means tha entire prop- 
erty then in the possession and enjoyment or control 
of the family. Where properties have-been alienated 
and are in the possession of strangers a widow 
‘surrendering her estate is not required to mertion 
all possible causes T 
‘risk of finding her act invalid. Lampe | KRISHYAYE- 
“NAMMA v, NIRIKI HANUMANTHA Rag 
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_re-placement of 


' not necessarily the 


of action about them at the. 


“Mad, 1093. 
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Hindu Law of inheritance (Amendment) ‘Act 
(lof 1929 — Whether retrospective— Sister, if 
heir before passing of Act— Hindu Law : 

The Hindu Law of Inheritance (Amendment) Act 
is notretrospective in effect anda sister is nob an 
heir where the Hindu propositus dies before the 
passing ofthe Act JANKI v SaiTan Lah. 511 'a) 
Imperial Bank Act XLVII of 1920, whether 

controls O XX, r. 11, Civil Procedure Code. 

Order XX, r 11, Civil Procedure Code, is not in 
any way controlled by the provisions of the Imperial 


. Bank Act which limit the powers of the Bank in 


the maiterofedvancing Joanson longer terms than 


six months SAWATRAM BampragaD v. JMPERIAL BANK 
or IKDTIA, Á KOLA : Nag. 1046 
Income Tax—Allowances— Business expenditure— 


Failway—Re-laying and renewing rails, whether 
. Capital Expenditure cr business expenditure— 

Bechuanaland Frotectcrate Income Tax-Precla- 

mation (1922),s. 15 (I —'Repairs! and- ‘renewal’, 

difference between— Business and expenditure, 
whether should be incurred for producing income 
of assessment year. 

A railway track was originally laid down in 
1896-97, and was thereafter maintained in the ordi- 
nary course In 1929, the track was found to be in 
worn and dangerous state requiring heavy repairs 
beyond what could be dealt with inthe ordinary 
way and in 1$30, new rails and sleepers were put 
in over a large part of the track. Theresult of the 
renewals was to bring the track back to normal con- 
dition and the line as renewed was not capable of 
giving more service than the original line. These 
renewals entailed an expenditure of £2,52,174 and 
the Railway Company claimed that in the computa- 
tion of the taxable income this expenditure should 
be deducted : , 

Held, that the expenditure so incurred was an 
outgoing not of a capital nature but was one incur- 
red for the repairs of property occupied for the 
purpose of trade, and as such was rightly deductible 
in computing the assessable income. 3 

‘Repair’ and ‘renew’ are not words expressive ofa 
clear contrast. ‘Repair’ is restoration by renewal or 
subsidiary parts of a whole, 
‘Renewal’ as distinguished from ‘repair’ is recon- 
struction of the entirety, meaning by the ertirety 
whole, but substantially the 
whole subject-matter under discussion. 

Expenditure in order to form a permissible de- 
duction reed not have been incurred in the produc- 
tion of the actual year’s income which is the subject 
of the assessment, if by this it is meant thatthe 
benefit of the expenditure must not extend beyond 
the year of assessment RHODESIA Raitways LTD. 
v _COLLECTOR oF Income Tax «cF BECHUANALAND 
PROTECTORATE ` P.C. 890 

Sale of Drorerty— Consideration received 
partly in cash and partly in shares of purchaser 
comyany and royalty of ten per cent on oil pros 
duced from lanh sold—Payment of cash in leu 
of royalty— Whether assessable to encome-tax. 

The question whether a particular sum received is 
of the nature of an annual profit or gain or is of a 
capital nature doas not depend upon the language 
in which the parties have chosen to describeit. It 
jis necessary in each case to examine the circum- 
stances and see what the sum really is, bearing in 
mind the presumption that “it cannot be taken that 
the Legislature meant to impose a duty on that 
which is not profits derived from property but the 


-price of it, 


The assessee, who was the owner in freehold of a 
ranch, entered into an, agreement? in 1925 with an 


oil company, by which she sold to the company all 


` 
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iH" s. 10 (2) (vI)—"Original cost thereof io the 
assessee”—Interpretation of — Assessee - -acquiring 
property otherwise than by purchase—Original 
` .cost— Calculation of—Probate | charges—Whether 


“her right, title and interest in and ‘to twenty acres of 
the lani. “In consideration of the said sale" the 
company agreed to pay to the assessee the sum of 
$5,000 in cash on the execution of the agreement, to 
issue to her 25,000 full paid shares of $1 each in the can be deducted. ae 
company, and further to deliver to her order: “the The words “the. original cost thereof ‘to ‘the 
royalty of 10 per eent, of all the petroleum, natural -assessee” in s. ID (2) (vi), ‘Iucome Tax - Act, refer 

-gas and oil produced and saved from the said landa ~to:the-assessee defined ins 2 (?) of -the Act, ‘that 
free of costs.” In 1927 thecompany did not deliver is, the person by whom income-taxis payable. 

‘to the assessee any of the oil produced, but-sold the It cannot have been intended by the Legislature 
wholo of-it;and.paid over $9,57041, being 10.per. that no allowance should -be made for depreciation 

- cent. of the gross proceeds, to the assessee,which of “buildings, machinary, plant or furniture" 
-Bum she accepted in satisfaction of the “royalties belonging to the assessee merely because the 
reserved to her under the agreement. She in Her assessee had acquired title to the property by 
income tax return for 1927 reported no income but bequest andnot by purchase Jt may be that it is 
she was subsequently assessed to tax in respect of casus omissus and there would be-force in such 


‘ 


the sum of $9,570°41 which she had received from a contention, The intention, of the Legislature in 


the oil company : 

Held, that the royalties were in effect payment by 
instalments of part of the price of the property, 
and as there was no question of profit or gain, the 
royalties were not liable to be assessed to income 
tax. MINISTER oF NATIONAL REVENUE v CATAERINE 
SPOONER P C 747 
Income Tax Act (XI of 1922), s. 4 (3) (viH)— 

Maintenance allowance under compromise decree — 

Estate. made liable for payment—Allowance, if 

agricultural income and exempt from liability 

for income tax—Oudh Estates Act (I of 186%, 
- 88, 18 (1), 25, 

Under the terms of a compromise the assessee 
was to be paid a certain monthly allowance for 
maintenance, and the whole of an estate was made 
liable for the payment ofthe allowances provided 
by the termsof the compromise. On the question 
as to whether the assessee could claim exemption 
from income-tax onthe ground of the maintenance 
allowance being ‘agricultural income’ : 

Held, that the -assessee received her allowance 
under the terms of the compromise, that in deciding 
the question the nature of the income in the hands 
-òf the assessee was to be looked at and whatever its 
nature might have been: before it reached her hands, 
the maintenance allowance could not be said- to be 
agricultural income within the’ meaning of the 
Income Tax Act and hence not exempt from income- 
tax under 8.4 (3) (wiii) of the Act. ` 

The principle under ‘which agricultural income 
is exempted from income-tax is that such income 
thas already made substantial contribution to the 
. Government Revenues in, other ways.” In the 
matier of SALTANAT BE3AM Oudh 651 
—— S, 9—Basis of estimating the annnal value 

of building—Finding of Income Tax Oficer— 

Whether canbe interferred with by High Court. 

In estimating the annual value of a building, the 
-Income Tax Officer is entitled to take into account 
the actual sum expended in the erection of the build- 
ing as one of the considerations, though a remote one, 
The finding of the Income Tax Officer is one of fact 
and cannot be interfered with by the High. Court, 
Havevi SHAH v, COMMISSIONER OF Incomz Tax 

i Lah.'350 (a) 
—-—— 88.9 and 66 (3)—As:essee not giving 
particulars of income from property — 

Small sums expended on repairs of property— 

Whether mandamus can bz issued. 

Where the assessee is not able to give facts 
abouthis income and the expenditure on repairs of 
.mortgaged property is small, mandamus should 
be issued on it alone. Fira HASHNAK MAL-THAKUR 
Das v: COMMISSIONER or [INCOME Tax, PUNJAB f 

: : : -Lah, 551. (a) 


using the words “the original costs thereof to the 


-assessee”’, was that the owner to be assessed should 


not receive an allowance for depreciation based on 
a capital value -of the property higher than or 
different from the value of the property to the 
assessee at the time when ha originally acquired 
ib. 

Where the assessees acquire the property other- 
wise than by purchase “the criginal cost thereof to 
the assegsee” mesns, and isthe real value of the 
property at the time when the asssssees acquired 
it less the expenditure necessary for the purpose of 
completing the titla. The .probate charges actually 
paid by the assessees will be included in: such 
expenditure. COMMISSIONER CF Income Tax, BURMA 
v, SoLoMoN & Sons : Rang 242 S.B. 
ss 22 ‘6), 23 (4), 30, 31—Notice under 

s. 22(4', when can be issued—Failure to comply 

with notte,— Assessment under s. 23 (4)—Legality 

of — Appeal—Assistant Commissioner, if can 
examine record to satisfy if appeal lies— Order 
that no appeal lay—Whether amounts to dismissal 
under s 81—Time during which notice under 

8. 22 (4, can be issued. ne 

It is open -to an Income-tax Officer to issue a 
notice under s. 22 (4), Income Tax Act, at any time 
after he has called upon the assessee to furnish-a 
return The failure ofthe assessee to comply ‘with 
the -Income-tax Officer's notice calling upon him to 
produce his account books, renders him liable to be 
assessed under s 23 (4). h 

An Assistant Commissioner of Income ` Tax can 
examine the record so -as to satisfy himself whether 
the appeal beforehim is competent, as without 
examining the record tosome extent he could not 
have been in a position to find whether the assess- 
ment was unders. 2314), and whether an appeal 
lay. When after examining the record, he does not 
admit the appeal, the order does not amount to an 
order dismissing an appeal under s. 31. 

Per Bennet, J.—lt would be illogical to impose 
the penalty of assessment under's 23 (4), against 
which there is no appeal, for the non-production of 
accounts or documents when tke order of the Income 
Tax Officer was issued before the return was filed, 
and hold that the penalty could not be imposed if 
the order was made after the return was filed. 
There is no reason whatever to distinguish these two 
cases. The failure in the one case is equally worthy 
of penalty with the failure ‘inthe other case. To 





‘ draw a distinction between the two’ cases will be 


illogical. .It-is absurd to suggest that the time 


during which the Income Tax Officer could issuea . 


notice under s 22 (4), is limited -tothe time be- 

tween the. service af a- notice cn -an assessee under 

a. 22(2), and the return furnished by the . assessee 
s 


‘Iviii 
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. in compliance with that notice. 
4 All 759 


BHOLA Natit 





— $5. 23, 34— Income tax Oñcer, whether 
has jurisdiction to reite assessment fer prev ous 
year which has become fin.l Disarreement vith 
predecessor's finding as to amount +f  assessible 
income — Whether justifies revision o7 such aszess- 
ment, > 

_ The assegsee, a tobacco dealer, wa: assessed to 
income-tax under s 23, Income Tax Act. The 

Income-tax Officer rejected his countas and 

taking other materials for consideratiox, he estimated 

that for the year 1929-1930, the ase2ssee mace a 

profit of Re, 30 a maunà on 787 marnds. In the 

following year another Income tax fficer in the 

course of assessment proceedings fortae year 1930- 

1931 happened to obtain certain information with 

-Tespect tothe account books of the assessea. On 

going further into the matter he became dissatisfied 

with the assessment in respect a= the tobacco 
business which had been made in the -previcns rear, 
as he took the view that the Assessicg Officer had 
estimated the quantity of tobacco at zoo high and 
the profit at too low a figure, Accordingly, pur- 
porting to proceed under s. 31, he assessed what 
he regarded as the income which had escaped 

assessment for the year 1922-1920. 

Held, (i) that the Income-tax Officer had ro 
jurisdiction to revise the assessment fcr the previous 
year which was completed and had beome final. 

(2) that the assessment which he made was not 
unders. 3k, but was an attempt b> one Income- 
tax Officer to go behind and revise he assessment 
made by another Income-iax Officer in the previous 
year merely because he disagreed wih his prececes- 
sor’s finding as to the amount of the assessable 

. income, and that he had no jurisdicion to do so. 

COMMISSIONER oF Income TAX v. U Lu Lyo 
Zang 30C SB 


————- ss. 30, 31. Sez Income Tax Aor, 1522, 

8.22 (4). 759 
— ss. 51,52—Incomplete retu-n—Verification 
of such return, whether constitutes offence under 





3 62—Criminal trial—Sanction to crosecute under ` 


one section, whether implies sanction to prosecute 

under another section. 

The dssessee submitted returns wah clear state- 
ment that the accounts were nos correct. The 
Assistant Commissioner sanctioned prosecut-on of 
“the assessee under 8 177, Penal Cede, read with 
s. 52 ofthe Income Tax Act and the -rial Mag‘strate 
convicted the accused. On eppee the Sessions 
Judge. held that the accused did nGcommit cflence 
“under s. 52, but under s. 5L of the Excome Tax Act 
and convicted him : 

Held, that an offence under s 52 vas of a dierent 
nature to an offence under s. 51 of he Act ard that 
the accused would be prejudiced >y being found 

. guilty on asharge, which he was notxalled upon to 
meet and which was of a different nature <o the 
- one which was made against him, aud the sanction 
granted by the 
prosecution of the assessee under 8-52 of the Act 
Would not warrant his conviction for an offence 
under s. 51 of the Act, for whick there was no 
sanction and consequently, the conviction shculd bé 
set aside. OHAMPALAL GIRDHARILAL ? EXMPEROE 
‘Nac. 848 
——— ss. 52, 195 (1)— Complaint made by 
oficer—“Publie -servant 





successor of assessing 
concerned,” meaning of... . . 
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Income Tax Act—concld. 


Where one Income Tax Officer makes the assess- 
ment but his successor-in-office makes the complaint 
against the assessee, the "public servant concerned” 
referred to in s 195 (1), Income Tax Act, is the 
Jnecomee Tax Oficer whose duty it Is to make 
assessments for income-tax in the particular section 
or area in which the assessment has been made. 
P. D PATIL v. EMPEROR Rang. 653 
———— s, 66-A—Question referred admitting of 

no doubt—Opposite partg conceding contention of 

assessee—Appeal to Privy Council, if lies. 

Where the High Court answered a question refer- 
ed to it infavourof the assesseo as the matter 
admitted of no doubt and the Counsel for the Com- 
missioner conceded that the contention of the assessee 
was correct : 

Held, that the case was not a fit one for appeal to the 
Privy Council on this point. i 

Where two other questions raised in the reference 
were answered, one having regard to the terms of an 
award and the other in viev of certain decisions of 
the Privy Council: 

Held, that these two points alsodid not satisfy the 


' test laid down foran appeal to the Privy Council. 
. COMMISSIONER, oF Income Tax, PUNJAB v. KISHAN 


Lah, 942 
s 66 12)—Application under s. 66 (2)— 
Duty of Commissioner. 
Under the rules regarding applications under 
s 6617), Income Tax Act, it is theduty af the 
Commissioner to settle the case in its final form only 
if no suggestion, addition or amendment is received 
by him within fourteen days, but if a question 
does arise in the statement ofthe case itis clearly, 
from the wording of r. 12 of the rules, his duty to 
decide whether he and the assessee are able or 
unable to agree. In the matter of ASSESSMENT OF 


KISHORE 





KANGRA VALLEY ESTATE Co.,} TD. Lah. 599 
s. 66 (3). SEE Income Tax Act, 1922, 8. 9 

551 (a) 

Income Tax (Bechuanaland Protectorate) 

Proclamation (1922), S3 51 and 17 


(2)— Proviso to s.51 whether applies to persons 

claiming under s. 17 (2) A 

The language ofs. 51, Income Tax (Bechuanaland 
Protectorate) Proclamation in providing that the Col- 
lector “may” authorize a refund in the case of any 
tax over-paid is inappropriate to the case of a person 
claiming under s.17 (2), a legal right of relief which 
the Oollector has no discretion to refuse RHODESIA 
Rainways Lrp ~v. RESIDENT OOMMISSIONER AND 


"TREASURER OF THE BECHUANALAND PROTECTORATE 


. P.G.926 
Insolvency—Aitachment of debtor's pay—Proper 
person to apply— Oficial Receiver. 

When an Official Receiver has been appointed he 
represents the whole body of creditors and it is he who 
should move in the matter of attachment of the debt- 
or's pay though itis open to a creditor to bring any 
matter to the notice of the Official Receiver or of the 
court. JAG Monan Lat v. GOMATI All. 494 
— Order vesting estate in Official Assignee 

— Suit by manager of estate during subsistence oj 

_order—Subsequent vacating of order—Effect—Main 
tainability of suit 

At the date of the institution of a suit by the 
manager of an estate for recovery of amounts due 
for minimum royalties, the estate had vested in the 
Official Assignee under an order of court. The 
order vesting the estate in the Official Assignee wat 
subsequently vacated : é 
. Held, that the effect of the ‘subsequent vacating 





_of.the order was that there was no decision vesting 


Vol. 146] 
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Insolvency=coneld. 
the estate io the’ Official Assignee at the date of the 
institution of the suit so as to prevent the plaintiff 
from maintaining the suit and that he was compe- 
tent to maintain the suit SUNDARJI SHIBJI v MANGTU- 
LAL BAGARIA Cal. 256 


instalment decree on compromlse—Court, if 
-~ has power to grant extension of time. 

~ Where under the terms of a compromise decree 
the whole decree amount is to be discharged by 
payment incertain instalments, the court has no 
“power to grant any extension of time where default 
‘has beeri made in payment of one instalment in 
time, Gosrinp Prasan v. TULSI SAHU Pat. 411 


Insurance (Fire)—Material misdescription—Build- 
ing constructed. partly of brick and partly of 
timber —Description that property was constructed 
of brick—Validity of policy—Agent's knowledge, 

. whether can be imputed to company. | 

- The Dawsons Bank Ltd, and one M, as mortgagees 

‘and mortgagor respectively of a building, effected 

an insurance of the building against fire with the 

defendant company. ‘At all material times the 

Dawsons Bank were also the Insurance Company's 

-sub-agents for the locality for effecting insurance. 

Some of the walls and compartments of the building 

were built of timber butin describing the property 

in the policy the assured stated that the buildings 

‘were constructed of bricks. In an action against the 

Insurance Company on the policy: 

Held, (i) that, having regard to the evidence, the 
misdescription of the property was a material misdes- 

~ cription within the terms of policy; 
(ii) that whether Dawsons Bank knew or did not 
know that the description that they fowarded to the 
company was materially inaccurate, inasmuch as the 


description formed part of the basis of the contract. 


„of insurance, Dawsons Bank, as assured, were not 
-entitled to sue upon the policy without suffering the 
consequences of the material misdescription of the 
premisés for which they were responsible; 

(iii) that even assuming that Dawsons Bank in 
furnishing the description of the property to be 
insured could reasonably be regarded as acting in 
:two capacities namely, as the agents of the Insurance 
‘Oompany and also as prospective assured, and even 
if it wera established that Dawsons Bank at all 
material times knew that there was a material mis- 
description of the property in the policy, the 
knowledge of Dawsons Bank could not be imputed 
to the Insurance Oompany. Vutcan Insurance Oo. 
-LTD v., Dawsons BANK, LTD. Rang, 860 
.Interest—Absence əf oral agreement or mercantile 

usage —Interest, if can be-awarded 

Where no oral agreement or mercantile usage is 
proved, aclaim to interest cannot be entertained. 
~Fira RAMJIMAL Gorpuan Das v. BELARAM 
: Lah 1009 b) 
in the absence of contract -Whether can 

be awarded— Compensation for depriving plaintiff 

of his use of money—Award of —Legality 

Interest, in the absence of a contract, cannot 
-be granted although a sum of money calculated on 
.the principal in the same manner asinterest is calcula!- 
- ed may be allowed by way of compensation for depri- 
vation of the plaintiff of the use of his monaev. 
< Barrau Darr v. Gaya PRASAD Oudh 751 
` ~- Small loans for short terms in rural areas 
—Two per cent. per mensem interest— Whether 
excessive. 
In transactions involving small loans a rate of 
-interest at two per cent. per mensem is not deemed 
unreasonable in rural ,areas- especially- when the 
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-LAL v. CORPORATION o¥ OALCUTTA 


liz 
Interest—concld, 
parties consider it as a short-term’ Joan. 
Hareans DULU v SITA RAM All, 607 


Interest Act XXXII of 1839), 8 1 provlso— Interest 
for mere detention of money— Mesne profits, interest 
for —- Whether awardable. - 

In the absence of any demand or of any stipula- 


tion as to interest, a person who has advanced 
money to another for supply of goods 
is entitled on default to recover only ihe 


advance and damages viz, the difference in price 
between the contract rate and the market rate, and 
not also interest on the advance by way of damages 
for the period between thedate of breach and the 
date of suit. 

Interest on mesne profits is recoverable on equit- 
able grounds and it may be awarded from date of 
suit. Where interest is awarded from an earlier or 
a later date, the decree should contain special rea- 
sons why it is 50 awarded. 

The rule of equity, justice and good conscience 
means a rule of the Common Law of England or 
rules of equity, not as binding upon Indian Courts, 
but as a guidance in determining the matters which 
come before them in which there is no rule of, 


Indian Law. Me J.H. Patterson v Binpaya DEBI 
Pat: 56 
—— S. 1—Suit for damages for breach of 


coniract—A pplicabiltty. 

Where money sued for is nota debt or sum payable 
ata certain time or otherwise, but. damages for 
breach of contract, the Interest Act does not apply. 
MUNICIPAL (COMMITTEE SECRETARY, GUJRANWALA vV. 
PrABH DIAL Lah.154 
Interpretation of statutes—Language clear and 

unambiguous—Effect to be given to it. 

It is a well-recognised principle of interpretation 
of statutes that when the language is clear and 
unambiguous it must be given effect to, apart from 
considerations of possible inconvenience or hardship. 
BASHESHAR Dass v. Diwan CHAND Lah. 939 
Marginal Notes—Headings - Whether can be 

referred to 

There is no objection to refer to marginal notes 
for the purpose of constiuing or interpreting the 
sections ofan Act,if they are inserted by or under 
the authority of or assented to by the Legislature. 

So also the headings in astatute can be referred 
to for the purpose of finding out the meaning of a 
doubtful expression in a section. Emperor v. ISMAIL 
SAYAD SAHEB MUJAWAR Bom 248 F.B, 

Retrospective effect. 

An enactment ought not to be ccnstrued so as to 
give it a retrospective operation, especially in the 
case of a criminal matter, unless the language used 
indicates such intention in the Legislature. CHUNI 
Cal. 177 
Rule that words are used in an Act of 

Parliament exactly and not loosely—Burden of 

proof on person asserling that loose meaning should 

be preferred. | 

It is the rule that words are usedinan Act of 
Parliament correctly and exactly and not loosely and 
inexactly The burden of establishing their proposi- 
tion-lies heavily upon those who assert that thatrule 
has been ‘broken The burden can be discharged 
only by pointing to something in the context which 
goes to show that the loose and inexact meaning 








should be preferred. Mayor, COUNCILLORS AND 
Burcesses oF THE BOROUGH or New PLYMOUTH v. 
TARANAKI ELECTRIO POWER BOARD P.G.179 


Land Acqulsition Act (I of 1894) SS 9, 23,26, 
28—Requirementis of s. 9—Apportionment of com- 
pensation—Principles—Award by. District Judge oy 

e 
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Land Acquisition Act—contd, 


a particular item in excess of award by Land 
Acquisition Officer —Legality of—dnterest on 
excess amount awarded—Right of claimant— 
Land intended to be used as ro1d—Compensation 
for depreciation—Ac'ual and prospectize use of 
land—Consideration of. 

Under s. 9, Land Acquisition Act, all that is 
required is that a person claiming ar interest in 
the land under acquisition should (1) specify the 
interest he claims; (2) specify the amount he clains 


for such interest and (3) give particnlars of Lis 
claim to compensation. It does mot go furth=r 
than tbat, and does not require him zo 


specify the amount of compensation ke claims in 
respect of each ofthe six sub-heads referred to in 
s 23 ofthe Act A failure therefore to specify tae 
amount claimedin respect of any particular sub- 
head of 5.23 is no barto the Judge reviewing the 
award of the Land Acquisition Officer ix respect >f 
such sub-head 

Although s 26 requires the Judgeto specify in 
his award the amount awarded under cI. (1), subs. 
(1), s 23and also the amounts tif any) respectiveay 
awarded under each ofthe six sub-clanses of tie 
same sub-section, s. 11 does not require the Land 
Acquisition Officer to make his award in that 
manner. Jt is sufficient for him to! state what be 
considera to be fair compensation to be allowed for 
the whole of the land under acquisition and how it 
should be apportioned. That beingso, it would appear 
thats. 25 was intended to refer to the whole claim 
-made by the claimant and the whole amonnt of con- 
pensation awarded to him under s. 1], and to em- 
power the Judge to alter the award of the Land 
Acquisition Officer under. any one or more of tie 
sub-heads by either decreasing or increasing the 
amount awarded, provided he did not award less 
than the total amount awarded by that officer or 
more than the total amount claimed before that officsr 
by the claimant Though the.award ofaJudgeon a 
particular item may be in excess of that awarded by 
the Land Acquisition Officer, it is .not -withoat 
jurisdiction when the total amount awarded by him 
is less than that claimed. 

A claimant is entitled to interest on the excess 
amount awarded by the District Court from date of 
possession by the Gollector to the date of paymeat 
to him of the excess in court. 

Where land acquired is intended to bs used as a 
road, the claimant is entitled to compensation for 
the depreciation in the value of the rest of the lard 
in consequence of spch use. ‘ 

In estimating compensation for severance, both tke 
actual and prospective use of the lari must be 
considered. SECRETARY oF STATE v, F. E. Dinsnaw 

d Sind1041 
——— S, 23—RBasis for valuation - 

Where the land has no value as building sise 
except for a small portion, the demand far buildings 
being limited, the value of the land shoul be assess- 
ed onthe basis of its worth as agricultural land. 
Tara SINGH v. SECRETARY OF STATE Lah. 556 

S. 23—Method of valuation—Principles— 

Old structures, valuation of—Costs before Lard 

Acquisition Officer—Whether can be awarded— 

Offers, evidentiary value of. i 

Where land is compulsorily acquired. under the 
Land Acquisition Act the value to be paid for 
is the value to the owner as it existed at the dase 
of the taking, not the valueto the taker and the 
value tothe owner consistsin all advantages which 
the land posseSses, present or future, but it is the 
present’ value alone of such advantages that falls to 

eo. 
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Land Acquisition Act—concld 


be determined and, therefore, the sum awarded 
should not exceed the amount which a prudent 
owner in the claimant's position would have accept- 
ed. 

An award of one-tenth of the original value .is 
a fairly generous award for walls and foundations 
in a ruinous condition when it is proposed to con- 
struct buildings for which the foundations will not 
be suitable, : 

The fact that a number of offers were made for 
particular plots does not show that similar offers 
will be made for every plot. COLLECTOR or NAGPUR 
v, P. O. JOGLEKAR Nag. 77 (b) 
——— 5, 30 —Land held under zemindar by kheraji 

brahmottardars — Compensation, award of— 

Zemindar, if entitled to share in compensation. 

Where compensation is awarded by the land 
acquisition authorities in respect of lands held by 
kheraji brahmottardars under a zemindar and the 
minerals in the land have not been acquired andthe 
rent is mokarariin regard to which the zemindar 
does not suffer any abatement or diminution the 
zamindar is not entitled to any portion of the money 
awarded by the land acquisition Collector. 
‘yotr Prosap Sinapav KENAREM DUBEY Cal 579 
Landlord and tenant. Sez PuxsaB TENaxcy Act, 

1°87, s 77 (3) 0) 30 

Decree for rent against tenants and purchasers 
of holding at auciion sales cn previous rent decree 

—Decree, whether can beexecuted asa rent decree. 

Where the appellant, obtained a decree in a rent 
suit brought against two persons who had former- 
ly been tenants of the holding and also against the 
respondent who had purchased the holding in court 
sale in execution of a previous rent decree and the 
decree, which was forthe total sum payable during 
which tenancy was being held, was executed as a 
rent decree forthe whole amount and the holding 
was put up forsale and purchased by the appel- 
lant : 

Held, that inasmuchas the decree itself included 
a sum of money which the respondent was not liable 
to pay and the holding was sold for recovery of that 


debt, as wellas for the rent due from him the 
decree was notexecutable as a rent decree KESHO 
Prasan SINGH v Manuo Prasan SINGH Pat. 1049 


Dispute asto whether tenancy had expired 
—Decision in favour of landlords—Tenants’ liability 
to pay mesne profits —Transfer of Property Act (IV 
of 1882), s. 111. 

‘I'he plaintiffs sued to eject the defendants from 
certain shops which they had taken on lease for 
a term. The latter contended that the term had not 
expired but it was ultimately decided in 1926, that 
the lease had expiredin 1915. The plaintifis then 
sued for mesne profits from 1918: 

Held, that the court having already decided that 
the lease terminated on July 9, 1915, the position 
of the defendants could not be considered to be that of 
tenants thereafter according to the principle of 
8. 111 (A) of the Transfer of Property Act and the 
defendants were liable to account for the mesne 
profits received by them. UBED-UL-RAHMAN v. DARBARI 
Lau Lah. 845 
—Doctrine of suspension of rent—Scope of— 

Rules to determine if doctrine applies. 

The doctrine of suspension of rent, means that 
the landlord may be penalized for a wilfully 
wrongful or tortuous actof his own by which he 
prevents a tenant from being in quiet and peaceful 
enjoyment ofthe premises demised to the - latter: 
` In cases where the tenant has nof been putin pos- 
session of a part ofthe subject leased. and the rent 
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Landlord and tenant—contd. 
is.a lump rent forthe whole land leased treated 
as an individual subject the doctrine is applica- 
ble. But the doctrine has no application -to a case 
where tle stipulated rent is so much per bigka. 

“Where dispossession or eviction by the landlord 
is found, no consideration whether the rental is a 
lump rental ora rental at acertain rate per bigha 
or acre enters into the question. The real test ia 
such cases is, was it one indivisible tcnancy and 
was there interference by the landlord with the due 
enjoyment of the premises or. any part of them. In 
deciding on this test one may consider whether the 
tenancy consisis of separate mauzahs ` or parcels of 
land separately assessed to rent or whether the 
tenancy is in fact, and not in iaw only, divisible or 
indivisible; the mere fact that the tenancy is govern- 
ed by one lease and so inlaw may be regarded as 
one tenure is not enough; what hasto be seen is 
whether in fact, the parcels are such that deprivation 
from one necessarily interferes with the due enjoy- 
ment of the others; 

Where rent is assessed at a_rate per bigha, the 


doctrine of suspénsion of rent will apply ifit isa ` 


case of dispossession or eviction by the landlord. 

Sakwisona Dasi v, PRANKRISHNA Das. Cal. 398 

Lease proved to exist between parties— Suit 

for rent by landlord~ Question of title, if arises 
between the parties. 

Where a lease is proved to exist as betwean the 
parties and it is admitted that an oral lease of the 
property for one year is valid, no question of title 
to the prcperty arises between the -parties ina suit 
by the landlord for rent. ALAKAN v. A. R. ARuMUGAM 
CHETTYAR . Rang 640 

Mere non paymentof rent—Whether suficient 
for tenant toclaim adverse possession. 


Where the relationship of landlord and tenant * 
has been created between the parties, in order to ` 


claim adverse possession by denying landlord's title, 

the tenant must have done something more than 

merely denying the landlord's title by non-payment 

of rent for a. number of years. MOBAMNAD v 

MAKHU Lah. 726 

Rent suit— Application by third party to be 
made defendant—Allegation that he had purchased 
the holding in suit—Procedure. 

Where in ‘a:rent suit an application is filed by 
a person for being made a defendant on the al- 
legation that he had purchased the holding in suit, 
the petition duly verified and setting -forth that 
he had purchased the holding and that the land- 
lord had accepted him as tenant, is suff- 
cient to justify the tribunal in ordering that 
the intervenor may be joined as a party and 
‘at the hearing of the rent suit and not before, the 
truth of the allegations should be investigated. UJAGIR 
SINGH v. RANI BHUNESHWARI KUER © Pat.15 (a) 
-Suit for declara'ion.. that defendants are 

tenants — Burden of proof—Parties going 10 trial 

on definite issues and leading evidence — Question of 
onus, tf material. 

Where in a suit for declaration that the defendants 
are tenants of the land, the initial onus lies on the 
defendants to establish their tenancy. Where, how- 
ever, the parties having gone to trial on definite 
issues and lei such evidenceas they had to adduce 
the question ofonus is immaterial. RIKHDEO Rat v. 
Ganda Prasan PANDE All 1002 
Superior holding an agricultural one— 
Subordina’e holding ‘carved out from it for resi- 
dential purposes in favour of- non-agriculturist— 
Whether governed by incidents governing superior 
holding, 2 : É 
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Where a suborGinate holding was created prior to 
the passing of the Bengal Tenancy Act and at a 
time when the Transfer -of Property Act had come 
into existence, and it was created expressly for resid- 
ential purposes and in favour of a person who was 
not an agriculturist by occupation but a fisherman 
and who had no ands for pnrposes of cultivation, 
and there was no indication anywhere that these lands 
were put to agricyltural use at any time, .the fact 
that the superior holding from which the subordinate 
holding was carved. out was an agricultural holding 
would not mean that the subordinate holding must 
be governed by theincidents that govern the superior 
holding. Banowanrz LAL SAHA v. GOPAL OHANDRA SAHA 

Cal, 540 
Legal practitioner—Duty to disclose facts to court, 

A legal practitioner cannot suppress the truth in 
court as to hisowndoings. Gru MOHAMMAD V. .MCL 
OBHAND Lah. 474 (b) 
Lessor and lessee. Sze PLEADINGS 584 
Letters Patent (Ail), cl. 27—Order of reference, 

when to be made. 

Under cl. 27 of ths Letters Patent (All) when all the 
Judges haveexpressed their opinions the point has 
to be decided according to the opinion of ‘the 
majority of the Judges who have ‘heard the case, 
including those whoctirst heard it. AKBARI BBGAM V. 
RAHMAT fHusain All. 84 F. B. 
Limitation—Decrez of Consul General—Appeal 

from deeree—Ccnsul General's duty — Consul 

General, if can ccnseder question of limitation— 

His Majesty's Ordzr in Council dated March 11, 1920 

Notification No. 2U58-G, ss. 8 (2), 88. 

A person wishing to appeal from a decree of the 
Oonsul General at Kashgar must present his memo- 
randum of appeal to the court, tat’is Consul General, 
who is then charged with the duty of transmitting it 
tothe High Court. Tae Oonsul Gsneral is not to detidé 
if the appeal is, barred by time. The question of 
limitation can be taken only ‚at the time of.hear- 


“ing of the appeal. Kcnuaya Lat SARDHA RAM v. BALDEO | 


Das | t . ¿s Lah, 45 

——— Defendants usserting diferent, rights in two 
periods of time—Whether can be added for defeating. 
claim of plaintiff. E aa 
Were ina suit far rent.and damages instituted 


in 1928, the defendants contend2d that since 1¥15,. 


they had set up aright tohold the land in suit 
free of rant, the attempt to assess rent- was.barred 
and it appeared thaf since lyzi, all that the defend- 
ants could be held to have béen asserting was that, 
they held as rent-free raiyats : 3 

Held, tbat this tits was different from the one 
they were asserting prior to ths litigation of- 1917, 
which ended inthe decision of 1921, and that the 
two periods in which they were asserting different 
rights could not be added for the purpose ‘of de- 
feating theclaim of tae plaintif. Suamu. BHAGAT v. 
Raa Dass Bracat Pat. 811 

Suspension of period of limitation -Suit on 
morigage—Property under water for a period— 

Exclusion of pericd — Legality of~Transfer of 

Property Act (LV of 1882,, 5.68. 

Where the mortgaged property was diluviated for 
a certain period and ths plaintiff in a suit on the 
mortgage claimed that the pericd of limitation was 
suspended during the period she‘land was under 
water ; . 

Held, that the fact that mortgaged property went 
under water did not -n any,way affect she plaintifi’s 
right to bring a suit upon the mortgage, inasmuch 
as- with due regard to s. 68, Transfer of Property 
“Act, it was open to the plifintiff to bring a, suit ig 
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Limitatlon—concld. 


gone under water. 

Apart from the provisions of the Licitation Act 
itsèlf, there is no principle which can ~egitimate y 
be invoked to add to or supplement it-' provisions 
and there can be no suspension of the period of 
limitation. RAGHUNATH BHAGAT v. MEGHU MANDER 


Pat 8&6 
Limitation Act. IK of 1908), s, 5} 
Sze Civit PRJOBDURE Cong, iso, s 149 359 @) 
pre CIVIL PROCEDURE Cone, 1908, O XXT, RR. ita 
1E 





s5. 5, 14 —Filing of appeal in wron Court 
through honest but careless and neglijen- adiic? of 

Counsel—Whether sufficient c1use for exemption 

from- bar of. limitation —Practice- of Courts in 

Oudh. - : 

Where-it ig sought to claim exem>tion from 
limitation on- the ground of wrong legal advice givan 
by-Gounsel, the practice in the Gourts >f Oudh is 
in.aceordaice with the view that it is zot sufficient 
for a litigant to show that ha acteioc the advice 
ofa Oounsel, but that . the court must be further 


satisfied that theadvice was given with due care ` 


and attention. 

On the dismissal of an application Br- execution, 
the decree-holder -filed an appeal in the thief Corrt. 
On objection by the judgment-debtcr that. the 
appeal. lay to the:District Judge and not to zhe 
High Court, the memorandum of appe=! was return- 
ed for-presentation to-the propercourt The appeal 
was presented to the District Judge-vith 
plication under s. 5, read with. s 1s, -Limitatzon 
Act, praying that in the circumstance of the case 
the‘ appellant should be deamed to haw had suffici- 

-ent cause for not filing the appeal within time. He 
also filed an affidavit stating that he kad filed the 


an ap: 


INDIAN GASsHS. ` > 


f Limitation Act - contd. 
spite of the fect that ‘the mortgaged popėrty had f 


Üg ~ 


“Where the same cause of action entitles a party 


to several reliefs and he chooses to sue only for. one 
of them he cannot subsequently bring a suit for 


- another relief and. so far as limitation ja concerned, 


‘also be the same: 


claim the benefit of s. 14 of the Limitation Act 


In. 


order thats. Lf may be applicable the relief should ` 


RAMAKRISHNA OHETTIAR V JAYARAMA 
IYER 


;——-s 14- Sui: filed in court without jurisdictio" 


| 


: O. XXI, r. 63, Civil Procedure Code. 


— Objection not taken — Subsequent discsvery in court 
— Time spent in former court, if can be deducted in 
computing limitati. 

Oo the rejection by the executing 


Mad. 361 ; 


court of an ; 


objection toan attachment the party filed a suit under : 


party did not take any objection on the scope of the suit 


. being beyond limitation The trial proceeded and after 


2 


‘the suit was beyond the pecuniary 
, the court. The plaint was ameaded and the amended . 


_the time spent 


a time the presiding officer suo motu discovered that 
jurisdiction of 


plaint being fited more than one year after the 
dismissal of the objection to attachment: 


The opposite : 


g 


| 


Held, that s. 11, Limitation Act, applied and that... ` 





in the former court should_ be . 


excluded in computing limitation Mun CHAND v. - 
. ALLAH Yag Kuan | Lah.125 
s, 15, Sch. 1, Arts. 109, 120- Suit for 


appeal in the Chief-Court ontheadvi-e given to - 
him by a Vakil of the Subordinate Court and that the - 


mistake was not pointed out to him 

Advocate who filed the appeal in 
- Held, that the appellant was not enaitled to the 
bensfit -of-s. 5, Limitation Act, though he. had acted 
ini, good faith on the advice of Counsel which advice 
had been given honestly but negligentl-. 

Held, also, that Chhotey'Lal v Devi Erij ‘Rani, 134 
Ind. Oas 36? lays down.the correct law ən the subject. 

Per Raza, J.—Filing of an appealīn : a wrong 


even by the 


not a:“ sufficient ‘cause " for presentirs the appeal 
to: the proper court after the expiry of the pericd of 
limitation MiTHoo Lat v Jamna Pras D 

Cudh 127 F.- B. 


4 


mesne profits - Article applicable —Stay of delivery 


of. possesston in execution, whether sctends time fcr ` 


suit for mesne profits- —Decree 
Whether gives ciuse of. action fer suit for mesne 
profits. ` 


declarating title— | 


Mere stay of delivery of possession of property: in ° 
execution of a decree cannot serve to extend time ~ 


for the institution of a suit for mesne profits, 


under 
a, 15, Limitation Act 


A. plaintiff cannot be allowed any extensioa of timé | 
to save limitation merely on equitable considerations ` 


: unless: the extension is provided for by the statute. 
‘the Chief Court :! : 


- THs plaintiff purchased a house in execution of a ' 


decree'on’ May 27,1917. Objections were 
and it-was held that he was entitled only to a !/ard 
share. The plaintiff instituted’ a suit and obtained ` 
a decree declaring his right to the full house After 
getting possession of the house plaintiff sued on 


raised | 


June 8, 1929, for mesne-profits from May 27, 1917, to E 


t January 3, 19:0: 


Court. through gross carelessness of toe Counsel is > Held, that the suit was governed by Art. 109 of the ‘ 


: Limitation Act and “not by Art 120; the cause of 
‘ action arose when the mesne profits were received by ` 
` the defendants and not when the pleintifi’s right was ' 


—-s,12, Sch. I, Art 156—Appea— Court ciosed.. : 
for annual ‘vacation from next day after dats of ` 


judgment —Period of vacation—Wkather car be 
excluded in computing limitation for fi‘ing appeal. 


A certain judgment -was delivered on September ; 
28; -1932. The Civil Oourts were clo-ed from Sep- - 


tember 29 to November |, 1932, on excount of -the 
annual vacation. The appellant apdliel for copies 
on November 19, and received the.cop-es on Novem- 
ber 29. Appeal was filed on February 8, 1933, the 
appellant excluding the period durirg which. the 
courts were closed : 

Held, that the appellant was entited to exclude 


the period contended for and that tle appeal filed - 


on February 8, 193', was in time. 

TEWARI © JANAKDEO Nata TEWARI ' Pat. 931 

S. 14. eijEE LIMITATION Act,-1£08, s.-5 

8. 14—Prior suit claiming one rekef— 

Tabagi suit for diferent reg, Ih, whether 
appl tes, “ è i 


RIKHESAENATH | 


127 ` 


declared; and the suit was time- barred, BASHESHAR | 
Das v. DIWAN CHAND Lah. 939, 
8.19, See Stamp Act, 1699, 5.2 (22), Sd 





ART 1 

——— 8. 19— Promise to execute document. to give 
right to claim time barr:d debt—Whether ` amounts ` 
to promise to pay. 

Where the debtor promises to execute a documené 
which will give the creditor the right to claim 
payment, it cannot be held to bea promise to pay | 
the debt. SATYA Ken DUTT v. Ramesh CHANDER SEN 

Cal. 834 





decree-holder—If 


t 


v 


2 
4 


` 


s. 19, Sch. |, Art. 182 5\—Certification by : 
step-in aid—Letter by decree" | 


holder extending time to gay— Application by' , 
judgment-debtor to place letter on record— ’ 
Whether constitutes acknowledgment of liability T 


to paj. 
Mere certification by the decree- holder ofa payment 


` of money -under the decree is notan application to 


` take some step-in-aid of execution of the decreq 
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Limitation Act—contd. 


within the meaning of sub-cl. (5) of Art, 182 of the 
Limitation Act. . : : 

Where a judgment-debtor applied .to the court 
that a letter ofthe decree-holder, to the effect that 
there was a settlement between the parties that no 
further execution should be taken out in respect of 
the money due under the decree until a specified 
date, shold ba plazed on ths record: 

Held, thatthe letter could not be construed 
otherwise than as an acknowledgment that the 
applicant was a judgment-debtor and that the decree 
was unsatisfied, and that this was a sufficient acknow- 
ledgment to. satisfy the requirements of s. 19, 
Limitation Act. ADYA Prasan SINGH v LAL GIRJISH 
BAHADUR Pat All 836 
ss 19, 20—Insane person—Acknowledgment 

of debt by uife-—Valility—‘Agent duly authorised’ 

meaning of—Lunacy Act (IV of 1912), s. 47. 

f a major comes-under disability by-reason of 
insanity, anybody, even if it is his wife, who does any 
acts on his behalf without being clothed .with authori- 
ty conferred’ by the Lunacy Act does not do 
such acts asthe lawful guardian of the person under 
disability and is almost in the position of an inter- 
meddler, > _ : . 

A wife hasan implied authority to pledge the 
credit of her husband for necessaries and this 
implied authority is not taken away or diminished by 
reason of her husband's insanity. But it isa limited 
authority and limited only to necessaries. 

The executant of a promissory note became insane 
and his wife put in a petition to get herself appoint- 
ed, guardian, in which she acknowledged the pro- 
missory note. Her petition was allowed but she 
never furnished security and was in fact not ap- 
pointed guardian. It also appeared that the wife 
was managing the husband's business after he became 
insane. In’a suit onthe promissory note : . h 

Held, that the wife was not an ‘agent duly authoris- 
ed’ within the meaning of s 19, Limitation Act and. : 
the acknowledgment of the promissory note could iot ` 





give a fresh starting point for the running of limita-* ` 


tion. GoMATHLAMMaLy AVU AMMAL Mad 49 
; S 20 -Conditions of applicability. 

Where ‘payments made by the defendant have not 
been'proved to be made as interest, s. 20, Limita- 
tion Act, does not apply to save the suit from bar 
by limitation.. RAJMANI Brat v. Batpzo Das 

‘ 7 Pat 1033 
s 20—Part payment of debt within period 

of limitatem—Asknowledgment in writing, made 

only after expiry of periol of . limitation —Effect 
of —Fresh start to period of limitation, if gwen 

Ia order thata part payment of the principal of 
& debt within the period of limitation may give a 
fresh start to the period of limitation it is. not 
necessary that the acknowledgment: of payment 
should be madein writing by the- debtor within 
eriod of limitation It is enough if the payn.ent 
pp made within the period of limitation and it does 
not matter that the acknowledgment in writing is 
made by the debtor after. the exiry of the period of. 
limitation. Lat Sinan v GULAB Rat. All, 310 
8.23—Suit for declaration that certain 

pathways were lands to which the public had a 

right—Whether governed by s. 28~—Wrong, if a. 

continuing wrong, . ` i 5 

A suit for a declaration that certain pathways 
were lands to which the plaintiffs and the public had 
a right, is governed by s. 23, Limitation Act and 
the wrong beinga continuing wrong no question of, 
limitation arises An: obstruction. to the public path . 
jap nuisance ig itsejf and no length of user can 
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Limitation Act—contd. 

justify an encroachment upon the public way. 
Buacwan DUTT v ASARFI LAL Maura Pat 408 
-= —Sch.1,-Art. 91—Suit to set aside deed— 


Linita‘ion—Art. 91, applicabi'i'y of. 

Artizle Yl can have no application where the deed - 
which the plaint@ challenges is one which was not 
executed bv himar by one under whom he claims, 
and where it is absolutely immaterial to the plaintiff 
whether it is cancelled or not But it does apply to: 
a case in which it is not possible for the plaintiff to 
get any relief until the instrument is set aside. 
Ransiki Mouan Gorev HARI Basur SAHA Cal 1010 
——— —-— Art. 112—Companies Act (VII of 

19181, s 58, Table A, Art, 28—Forfeiture of share 

after calls hare become time-barred—Suit for 

money due in respecto" forfeited shares -Maintain- 
ability—Limitation— Construction of Arvictes. 

Where a company forfeited the shares of a member 
more than three vears after the calls oa the shares 
had become payable and instituted a suit against 


“she member for the money payable in. respect of the 


forfe ited shares : : : 

Held, that the forfeiture ofthe shares could not 
revive claims to share money which had become 
barred under Art. 112 of the Limitation ‘Act at the 
ame of forfeiture, and the suit was not maintain- 
able. 

Held, further that the clavse in the articles of 
association that a person whose shares have been 
forfeited shall be liable to.pav all calls and other 
moneys “owing upon or in respect of such shares at 
the time of the forfeiture” only referred to moneys 
which were legally recoverable at the time of for- 
feiture and did not include time-barred claims.- . 

A suit by the liquidators of a company which is 
being wound up ta enforce the liability of members 
gs contributories stands on a different footing. 
SARI MAHALAKSHMI SUGAR Corporation LTD. v, JASJIT 
SINGH Oudh 825 

—— Arts. 113, 116—Purchaser of pro: 
perty agreeing tarelease it of existing mortgage— 

Failure to releasc—Suit by rendor on covenant— 

Limitation — Agreement to indemnify vendor-— 

Vendor not paying anything to mortgagee— . 

Vendor's right to he indemnified—Suit, if premature 

— Contract Act (IX of 1872), e. 125. 

Where the purchaser of a property . agrees to 
release it from a mortgage over itand he fails to-go- 
release it, the cause of action for a suit by the vendor 
against the purchaser arises either onthe dateon 
which the covenant was undertaken to be fulfilled 
arin any case not later than the date when the 
vendor called upon the purchaser to fulfil it. Sucha 
suit is governed by Art. 116, Limitation Act and if for 
specific performance, by Art. 1183, Butas long as the 
mortgagee hasnot taken any proceedings on the 
mortgage, and the vendor has not had to pay any- 
thing in respect of the mortgage, .the vendor does 
nos suffer any damage and a suit by him for specific 
performance ofthe contract is premature, CHAND 
BiBi v, SANTOSEKUMAR PAL Cal 863 
- Art. 116—Suiz for recovery of 
arrears of maintenance—Security bond executed in 

favour, of woman—Suit not based: on bond— 

Limitation for suit, whether governed by Art. 116. 

Where a suit forrecovery of arrears of mainten- 
ance with interest is filed by the -representatives of 
the woman in whose favour a security bond’ 
hypothecating certzin properties was also executed, 
bat the suit is not based on tha registered contract, ` 
the suit remains one for money on account of 
arrears of maintenance- and not one to enforce 


the charge created by the*secarity bond, and tho, 
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Limitation Act—contd. 


period of limitation for the suit is ‘only three 
years RAJMANI Bist v HALDRO Das Pat. 10E3 
————Sch. I, Arts, 119, 120, Sex Lasaration Act, 

1918, 519 CS. th ee . 7 9E9 
——— Art 120- Hindu Law—Widow of 

last male holder —Mortgage— Gift deed in faveur 

of daughter and onother—Suit by next reversiorers 
of deceased to declare deeds null and void— 

Limitation—Surrender—Gift, when amounts to 

surrender, 

Where the widow of the last male owner of a 
Hindu family executed a deed of mortgage on 
February 8,1912, in favour of a Stranger and -sub- 
sequently on July 21, 1920 a. gift. deed in favour of 
her daughter and the son of her daughte='s hushanc’s 
brother, and the nest reversioners of tae deceased 
instituted a suit for declaration that tLe sale.desd 
and the gift deed were null and void against them: 

Held, thatas regards the mortgage deec, the plaint- 


“ iffsought to have sued within a period. -f six yecrs 


from the date of mortgage, as Art. £21, Limitation 
Act, applied and as this was not done tne suit was 
barred. ; ee mk. 

‘Held, also that the gift deed could not =e construed 
as a surrender in favour of her daughte and herce- 
Art. 120 applied to the suit and the plaintiffs rot 
having brought the suit within six years sf the deed, 
the suit was, barred in respect of the git deed also. 











JAGRANI V. GAYA | All, 977 
5 — — Art 125. See Cus-omary Law 
(PUNJAB) 350 
—————— ANU, 144, SER ADVERS TOSSESSZON 
È 725 

ee Art. 156. See Lrsrratrzn Act, 1£08, - 
5, 12 €31 





Art. 158. Se: Cıvıc Precepurs 

Cope, 1908, Soir. 1I, paras. 1%, 14, 15 ’' 596. 
= a Art. 167, Srg. Civ Proa 

‘ 908, O. XXL, r. 35 11 F B. 
EE "181— Scope of—Fartition suit- 

—Application for final decree—Whet-er -governed 

by Art. 181. ws h : 

-A1ticle 18];-Limitalion Act; applies -nly to łap- 
plications to court for exercise of acis and powers 
which the court is not bound to perfocm suo matu, 
An application for the. exercise of puray ministerial 
functions which the court has no discr=tion to re- 
fuse is not within Art, :8t. Ina  artition suit - 
after the preliminary decree, the court is bound to 
froceed further andto appoint a- Commissioner to, 
actually ‘partition the property and om the report 
of the Commissioner, if accepted, to pass a fnal 
decree, and Art 181 doesnot apply, inasmuck as 
the court has to carry onthe proceedings after the 
preliminary decree suo motu. Faqe OHAND v, 
MOHAMMAD AKBAR Pesh, 201 
—: Art 182,01, 5, Expl. J1- Conditzons 
tobe satisfied under cl. 5- Mahing o° opplicazion 

to ‘proper court —Necesitty of—spplreation by 

idecrer-holder to Collector for anake of 
ortgage Lien—Whether constt:utes step in-aid.. 

In ander to bring acase under. cl. 5 of Art 18?, 
Limitation Act, the essential conditiors which must 
be satisfied are that there must be—(z) an app-ica- 
tion in accordance with law ;.(b}-tae application 
must be made tothe proper court ; aad. (e; the ap- 
plication must be to take seme step-iz-aid of execu- 
i f the decree. 
in application by a decree-holder t5 the Collector 
for declarations of his mortgage lien. is not an 
application mad. to the proper court to. take ecme 
step-in-aid of execution ofthe decree: for sale oi the 
qnortgaged, property, the Collector.no-: being. “tho 











| the Succession (Property Protection) 


CASES. A o. e. ÜRT 
Limitation Act—coneld. 
court whose duty it ig to execute the decres” 
within the meaning of Expl. If, Art. 182, Limita- 
tion Act. TILLA SINGK v. [IRBHAWAN SINGH 
' : - Oudh 805 
Lunacy Act iV of 1912), s 47. BEE LIMITATION 
Act, 1903,83 19,70 49 


—— —S88. 63, 80—“‘Curator”' meaning of -Removal 
under s. 80—Non-submission of account—Whether 
sufficient ground for removing guardian. 

From s. 03 of Lunacy Act the meaning of “ cura- 
tor” seems to be the public curator appointed under 
Act, 1241, 

a person not soappointed can be removed under ` 

s 80. 

Non-submission of account accompanied by immo- 
ral life can raise a reasonable suspicion that the 
guardien might be misappropriating the income 
from the property and is suffisient justitication for 
removal of such a guardian. Gran Deyr v, SHAM DEYI 

Lah. 553 

Madras -District Municipalities Act (V of 
1920, S. 83 a) —Lrroperiy taz— Exemption of 
choultries—*Uhoultry,' meaning of —Place for free 
feeding, whether choultry—Construction of s. 83° (a) 

- —Conuction that no income should be derived- 
applies only to play grounds. 

A place intended for free feeding, however 
cbaritable’it might be is not a choultyy buta 
chatram. Choultry means a public lodging place, a ` 
shelter for travellers. : 

By a deed of settlement certain buildings and 
lands were dedicated to charity, the essential object 
being to give free food and drink to paradesis and 
Brahmins during the day time : 

. Held, the premises were not ‘choultries’ within the 

meaning of s 83 (a) of the Madras District Muni- 

cipalities A -t. 

It may be that in particular cases the same place 
is intended . to be used both as a choultry and'as a 
chatram. Where such is the case such premises: 
wéuld’ undoubtedly, tothe extent to which they are: 
choultries, come within the exception to 8. t3 (ak 

Obiter.—Under cl. (a) of 3, 83-1he only places- 
-which require that no income should be- „derived 
therefrom in order to be entitled to exemption are 
thə last mentioned of a series, namely, playgrounds 
which are open to the public and from `which no 
iucome is derived. KoTHANDARAMA PILLAI v. 
MUNIOIPAL COUNCIL, TRICHINOPOLY Mad. 307 
— +3. 306, Bye law. No, 1—Aceused using for 

hotel premses not constructed as mentionea in 

Bye-law No. 1, whether punishable. s 

Bye-law No. 1, framed under s. 306, Madras Dis- 
trict Municipalities Act, is badly drafted. It does 
not authorize the Municipal Chairman to issue to 
anyone any notice of any kind, nor does it say that 
failure to cbey ‘a notice is punishable. Consequent- 
ly use bya p2rson of premises not constructed as- 
mentioned in Lye-law No 1, for hotel sto., is not 
punishable SANITARY Inspecror, MUNICIPAL OouncIL, 
DINDIGUL v. RAJAMANI AYYAR Mad. 77 (a) 
Madras Estates Land Act (1011908), ss. 189; 

192—Jurisdiction of Revenue Court to hear suits 

under 0. XXI,r 63, Civil Procedure Code, 

Under s 189 of the Madras Fetates Land Act, the 
Revenue Court has no jurisdiction to entertain a 
suit under O. XXI, r. 63, Civil Procedure Oode, 
arising out of a claim. preferred in a summary suit 
filed under the said Act Section 192 of the Act 
deals with procedure, it does not extend the juris- 
diction conferred upon Revenue Courts by s. 189. 
Prpa RAMAKRISANAYYA GARU V. KUONIPODI NAGANNA - 

ae a ~ Mad 600:, 
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Madras Local Boards Act (XIV of 1920), s.225 
—Suit.for refund” of tax illegally collected— 
Limitation—S. 225, whether applies. 

A suit’ against a Local Board for the recovery of a 
sum of money alleged to have been illegally collected 
from the plaintiff, with interest thereon falls within 
s 225 of the Madras Local Boards Act, asit stood 
before its amendment in 1930 and would be time- 
barred if brought more than six months after the 
date of the cause of action. The section is not confined 
in its operation to suits for compensation and dam- 
ages. 

The practice of construing Indian . Statutes like the 
Madras Local Boards Act which are from time to 
time wholly repealed- and re-enacted or extensively 
amended by the -language of those which they re- 
placed or of similar ‘legislation elsewhere in India or 
England onan assumption that no change in the law 
was intended and thereby declining to give effect to 
the words is to be condemned | Pornuru Swamy 
BABU v. UNION Boarp, ‘NARASANNAPETA Mad, 499 
——8 ‘228, Sch. IV, rr. 9, 11—Assessment to 

profession taxc—Income-tax, whether conclusive 

basis —President’s right to consider other maiters— 

Defencesunder’s. 228—President's duty to divulge 

grounds of assessment. 

In assessing a person to profession tax under the 
Madras Local Boards Act the President of a Board 
is not bound to accept the income-tax assessment 
ad the only basis for assessment to profession tax. 
Hé is entitled under r. 11 of Sch. IV of the Act to 
take into-consideration a variety of ‘matters, as a 
guide to an assessee’s income including the reputed 
value of his business, 

I£ the defence of's 228 is relied upon, it must 
appear from evidence that the assessment has been 
made upén grounds which the President is entitled 
to take into consideration in making the assessment 
and the President is not, therefore, privileged from 
divulging the grounds on 
ment. A. SwaMInaTHA AYYAR v. Tare PRESIDENT, 
TALUK Bodrp, NANNILAM Mad 116 ib) 
Madras Village Courts Act (I of 1889), s 18 

—Civil Procedure Code \Act V of 1908), VU. II, r. 2; 

whether applies to Village Courts. 

Though O II, r.2, Civil Procedure 
not in terms apply to Village Courts s. 18 of the 
Madras Village Oourts Act contains a provision 
similar to O. II, r. 2. SUDALI v. VELAYUDAM PANDARAM 

g i Mad. 230 

Malicious. prosecutlon—Veratious prosecution for 
resistance to execution—Prosecutor unconditionally 
withdrawing application—Malice, if implied—Suit 
for damages for malicious prosecution—Maintain- 
ability of.. N 
A filed an application against B seeking for B's 

prosecution for having offered resistance to A’s execu- 

tion ofa decree against B's brother. B stated that 
he had no®dbjection tothe attachment of his brother's 
property and A gave up the proceedings. Subsequent- 

y B filed’a suit for damages against A for malicious 

prosecution. The finding of the court was tothe 

effect that; A had acted maliciously and without 
reasonable and probable cause: 

Held, that there was an unconditional withdrawal 
by A of the’application fo have B prosecuted for il- 
legal resistance to execution and that the prosecution 
having beén vexatious and not bona fide’ implied 
malice and hence a suit for: damages was maintain- 
able. FAKIR OHAND v. KHUSHI RAM Lah. 291 
Master and servant—Determination of Service — 

Contract of service not'containing stipulation as to 

necessity of notice—One month's’ notice—Sufficiency 

of. i , 2 . 
Where a contract of service did ‘not contain any 


146 G, I.—V. 


Code, may 
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Master and servant—concld.. 


stipulation with regard to the necessity of notice 
being served by either side to terminate the service, 
and it appeared tkat in places where the employee 
previously served, only one month's notice terminat- 
ing the employment used to be given and that 
plaintif erved under the defendant only for nine 
months : 4 

Held, that one month's notice was - more than 
sufficient to’ terminate the employment, and that 
every case has to be decided on its own merits and 
the consideration cf the special circumstances ab- 
tending it. ALEXANDRA GREEN v, COWLES CHRISTIAN 

Naz. 122 

—— —Employee, 2ntitled to one month's leave on 

pay, in licu of leave every year, given notice and 

one month's pay— Discharge when employee was 
entitled to a month's leave—Discharge, if proper. 

A was working ss an employee in B & Co. under 
an agreement by which A was entitled to a month's 
leave or a months salary in lieu of leave. A's 
services were dispensed with on payment of salary 
up to date of dismissal and a month’s pay in lieu of 
Notices. A contended that as at that time he had 
earned a month’s lsave, he should be paid for that 
period also: 

Held, that in A's case the term of leave due and 
the term of notice happened to coincide and B & Co, 
was entitled to discharge him on giving him a 


month's pay and notice at the same time. SHEO 
Lazarus v. B M. Desouza & Co, Rang. 946 
Merchandise Marks Act (IV 011889), s 2 (2) 


(e)—Conditions of applicability. 

Clauses (a), (b), (c) and (d) in s. 2 (2), Merchan- 
dise Marks Act, ca_not apply where no existing 
patent, privilege or copyright has been proved. 
Nag. 1084 
Merchant Shippirg Act(XXI of- 1923), s 63— 

Complaint under the Act—Procedure—Dismissal 

under Criminal Frocedure Code—Propriety of— 

Criminal Procedure Code (Act V of 1898), s. 208. 

A complaint filed under the Merchant Shipping 
Act of 1923 has to be enquired into in accordance 
with the provisions of that Act. It cannot be 


` dismissed under the provisions of s 203, Criminal 


Procedure Oode Jarar ALI v Messrs. JAMES 
FINLAY & Co Lro Cal. 333 (a) 
Minor—Burmese Buddhist —De facto guardian— 


Power to bind ward's estate. 

Burmese Buddhist Law does not recognise guardians 
of the property of minors. In the case of a minor 
unless a guardian is appointed by the court and 
gets permission from that court to dispose of the 
property of its warc hecannot part with or in any 
way encumber tke property of that ward, 
Maune Tuin Mauna 2. Ma Saw SHIN Rang. 922 


Mortgage—Prior and Puisne mortgages—Purchase 
under puisne martgage—Subsequent sale under 
prior mortgage without impleading purchaser— 
Purchaser's remed,—Proceedings to set aside sale 
under prior mortgage, competency of—Lis pendeng, 
doctrine of—Whetl.er applies—Breach of agree- 
ment notto sell whether can be pleaded in execution 
—Civil Procedure Code (Act V of 1908), s. 4?, 
0. XXI, r. 2. 4 ; 
The appellant bought a certain property in exe- 

cution ofa decree ona puisne mortgage subject to 

a decree on a prior mortgage. The property was 

again sold in execuzion of the decreeon the prior 

mortgage without impleading the appellant, who 
thereupon instituted proceedings in execution of the 
decree on the prior mortgage to set aside thesale 
under that decree. It further. appeared that after 
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Mortgage—concld. 


the appellant had made his purchese he had ap- 

proached the prior mortgagee and that the latter 

had agreed not to bring the properiy to sale: 

Held, (i) that as the appellant was not a pacty to 
the prior mortgagee's suit or execution proceedirgs he 
wasnotina better position than a purchaser sub- 
sequent to the decree and was subject to the rule of 
lis pendens; 

(ii) that the question of breach of the agresment 
could not be gone into in execution proceedings as it 
was not certified, though it could be made the basis 
` fora suit for damage. Rama Iyer v KAMACHANDPAN 
a : Mad 528 

———Property _ belonging to Durmese hesband 
and wife—Morigage by. husband—Wife's interest 
when bound by. mortgage | decree—Mortgage suit 
against puisne mortgagee and _ others — Others 
confessing judgment —Llaintiff's r=ght to get decree 
against others. 

- Where a Burmese husband moregages property 
belonging to him and his wife, her interest in the 
mortgage can be bound by-a mortgage decree provided 
sheis made a party to the suit. 

Where in a mortgage suit the mortgagee imp:eaded 
as defendants certain persons. of whom one was’ a 
puisne mortgagee of some of the items of the suit 
property and all defendants exceptirz him corfessed 
judgment ; i g 


Held, that the plaintiff was entitled, as -egainst - 


them toa mortgage decree covering the. property 
which had not been mortgaged to the puisne mort- 
gageo. Tay Gyrv Mauna Yan Rang. 674 
—— Subrogation --Principles 





retained by vendee to pay off mortgages- Payment 

of first mortgage— Whether entitles him to set it 

up against claim of second mortgayee. 

If a person purchases property subject’ to two 
prior mortgages and the bulk of the price is retained 
by him for their discharge, his payment of the first 
mortgage would not entitle him to &t up thas mort- 


gage as a shield against the claim of the second . 


mortgagee, inasmuch as payment by him was really 
a payment of the mortgagor, The doctrine of sabroge- 
tion rests on the presumed intention to keep ative the 
first mortgage as a shield against the puisne incum- 
rancer, but that presumption must be deemei tobe 


rebutted when the purchase in quescdion contemplates ° 
the discharge of the puisne incumbrancer by payment ' 


. out of the purchase money The doctrine of sabroga- 
tion being based on equitable privciples, caanot be 
availed of by a person who has rot performed his 
own obligation. Tursi Ram 2, RADHS KISHEN 


Lch, 679 - 


“Motor Vehicles Act (VIII of 1914), ss. 4, 5— 
Giving of signal—Driver not to speculate reason of 
signal—Duty of driver to slow downso as to stop 
instantaneously — Reckless driving — Offence. 
Under the Motor Vehicles Ac: it isan essential 

feature of the section imposing a liability on drivers 
to respond to signals that it is not for them to 
speculate as tothe reason why the signal wes given 

- and to act accordingly. It is the person giving a 

signal who alone knows and he must be the sole 
Judge of the necessity of giving thesignal.- 

In the event ofa signal to.slow down which must 
beobeyed when the person to whom the. signal is 
given is made aware of it, that there is danger, and 
the driver must slow down to suchzn extent as to be 
able to stop practically instantaneously, shculd the 
necessity arfse. 

A lorry was standing stationary by ths road- 
gide -behind which wege' people engaged in load- 
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` ing hounds, . 


-for motor 


of—Sale of prop- ` 
erty subject to two morigages—Buk of the price . 
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some of whom were nervous 
and some of these hounds were already in the 
lorry and some were in the process of being put in. 
In view of this, signals were madeto the applicant 
to slow down. He disregarded these signals and 
went past the lorry ata rate which must have been 
sonsiderable seeing that he could not pull up in less 
than 15 yards and then only with such violent appli- 
cation of the brakes as to result in askid: 

Held,that travelling at such a pace passing a 
stationary lorry, where it had been indicated - to him 
that he must drive with the greatest caution, could 
not be called other than reckless driving or at a speed 
which was dangerous to the public. Mr. W GC. Dori 
v. EMPEROR f Nag. 208 


— — 58. 10, 11 2) (a)—Rule? framed’ by Bombay 
Government under 8. 1ll—Whether ultra vires— 
“Incidental to registration” in s. 11 (2) (a), meaning 


07. 

Kule 7 framed by the Government of Bombay 
under s. 11, Motor Vehicles Act, imposing payment 
of fees for renewal of certificates of registration 
cars, is not ultra vires, i 
, The words ‘incidental to registration’ in s. 11 (2) 
(a) of the Act are wide enough to cover renewal 
of the certificates, which renewal is itselfone of the 
incidents of registration. A. H. O. SYKES v. PATRICK 





KELLY f Bom. 6 F. B, 
— 5,14. Sri CRIMINAL ProceDURE Cope, 1898, 
ss, 414, 439 (5) ~ 545 (b) 


Muhammadan Law—Gift—Delivery of possession 
—Gift of undivided share in equity of redemption 
of property in morigagees possession—Validity— 
Subsequent delivery of possession, effect of. 

The equity of redemption of property which isin 
the possession of the mortgagee can be the subject 
of a valid gift under the Mubammadan Law.. . 

Whether there is sufficient delivery of possession 
for the validity of a gift, has to be decided upon the 
peculiar facts ofeach individual case inasmuch as by 
possession in connection’ with: the Muhammadan Law 
relating to gifts:is meant such possession as the 
nature of the subject of the gift is capable of, . 

A giftinvalid for want of delivery of. possession at 
the time may be validated by obtaining. possessior 
subsequent to the gift.. . tat a ae ` 
. A father made a gift:to his daughter who wae 
living with him, of a half share in certain properties 
which he had mortgaged with. possession :to another. 
On the evidence the lower Court found that the father 
was managing the property for the daughter and 
held that the gift was valid though there. was no 
delivery of actual physical possession or mutation of 
names: . 7 

Held, that under the circumstances of the case the 
lower Court was right in.upholding the gift. In 
such cases the question of intention hag to be. in- 
quired into first. Munara BIBI v. MAHARULLA MONDAL 

: nt Cal. 803 

————'Khairat,” significance of, i. F Raa faie 
Khairat under Muhammadan Jurisprudence might 

include all kinds of things: which would be covered 

by the word “charity” according to..the English 
system of Jurisprudence. The very use of the 
words “public charitable trust” in s. 92 shows that 
the Legislature draws some distinction between 
“public charitable trust” and “private : charitable 
trust.” MUSHTAQ HUSSAIN v. MOHAMMAD : Hassan 
A AA : . Lah..1075 

— Option of puberty—Rleadings in suit: for 
restitution of conjugal rights—Whether sufficient, 
„A Muhammadan girl can sufficiently exercise her 
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option of puberty by her pleadings in a suit for 
restitution of conjugal rights -by her husband; it 
may also be exercised. by her. marriage with another 
person. BHAWAN v. GAMAN Lah 292 


Shrine Females, if excluded from holding 
religious ofice—Haclusion, burden of proof as to 
—Custom of election and formal sanction by 
zemindar—Significance of the custom—Election, 
if rendered invalid by absence of sanction by 
zemindar. i 
A religious office can be beld by a woman under 

the Muhammadan Law, unless ‘there are duties: of a 

religious nature attached to the office which she can- 

. not perform in person or by deputy, and the burden 

' of establishing’ that a woman is precluded from 
holding a particular office is‘ on those who plead 
exclusion. ~. 

Where there was a custom to the effect that ina 
particular shrine, the appointment was tobe by an 
election among the Muhammaden residents of the 
‘locality and the candidate so elected was appointed 
and thé appointment received sanction from the 
zemindar : 

. Held, that this custom only meant that if any 
election was to take place the man elected was 
: to be regarded as duly elected untilthe zemindar 
refused to‘give his sanction. Even though there may 
-not be formal sanction granted by the zemindar, the 
appointment cannot be..said to be rendered in- 
‘valid! AMIRANNESSA BIBI v HATEMALI KHAN 
: weet Cal. 919 
———-Wakf— Land used as graveyard—Whether 

wakf—Muttawallis entered in settlement papers as 

owners —Whether makes.them owners. 
s Where:a land. forming part of, a grave- 
yard isset apart for the use .of Muhammadan 

‘community from ‘time immemorial, itis by user 

: wakf. .The fact that certain mutawallis are entered 
as owners in the settlement papers does not show 





4 


that they are private owners and not mutawallis 
of the trust property. AzizUDDIN MUSALMAN vV. 
RAMZAN SHAH p Nag. 82 


Navigation—Public navigable river, tests of—River 
navigable ata certain part—Construction of bridge 
higher up but interfering with navigation in that 
bridge—Suit to.restrain defendants from constructing 

_bridge—Whether can succeed. . 

A-river isnot “ navigable” unless it is navigable 

throughout the year for ordinary boats used for 
- commercial purposes. 

In order to find out if a river is a public navigable 

i river what the court is primarily concerned with is 

the present condition of the channel, but to come toa 

decision: on the question of navigability an investiga- 

tion into its past history isnot without importance. 

In a suit to restrain the defendant from coastruct- 

- ing a bridge over a river alleged.to be a public 
navigable river: >» 

Held, that even though the channel may not be 
navigablenear the site of the proposed bridge, yet if 
it was navigable at a spot further down and if the 
proposed bridge would interfere with the navigabili- 
ty of that portion, the plaintifis could get the reliefs 

-they wanted. Latrr Moman Ray v. KALI Monan SAHA 
me) ' Cal. 409 
- Negotlable Instruments Act (XXVI of 1881), 

S. 29-—Promissory note _ by executor—Hzecutor 

personally liable unless liability is expressly limited 

to. assets—Mere diseription as executor not enough, 

Under s, 29 of *the Negotiable - Instruments, Act 
an executor who signs his name to a promissory 
note is liable personally thereon unlesg he’ expressly 
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limits his liability to the extent of the assets 
received by him as such. 

Where a pro-note executed by certain executors 
was headed “Estate of the Late Mr B° and in the 
boby ofthe nots as well as in thesignature the 
executants described themselves asthe executors of 
Mr. B 

Lleld, that the executors were personally liable 
as they had not exressly limited their liability to 
the assets received by them. HIRJIBHOY BEHRAMJI 
WARDEN v RATANBAI Bom €79 

s. 78—Promissory note—Person purporzing 
to be agent—When executant is personally licble, 

Where a person purports to bean agent or to told 
a power-of-attorney from some other person on whose 
behalf he signs, it is insufficient merely to add those 
words after his signature, but he should state that 
he signs the note for and on behalf of the person for 
whom he is acting. Where that has not been done. 
the words are only descriptive of the executant and 
he will be personally liable. DHIRENDRA v. NUTBEHARY 

Cal $28 
New Zealand Municipai Corporation Act of 

1920, S .282—‘Adjoining’, meaning of—Adjoining' 

and ‘adjacent’, distinction between, 

'Tae word ‘adjoining’ as used in s 282, New Zealand 
Municipal Corporation Act means “conterminous.” 

Difference between ‘adjoining’ and ‘adjacent’ 


: pointed out. MAYAR OO0UNGILLORS & BURGESSES OF THE 


BOROUGH of New PLYMOUTH v. TARANAKI  PLEOTRIO 
Power Boarp : P. C.179 
Oaths Act X of 1873), ss 8, 9,11—When applic- 
able— Agreement to abide by oath of witness— 
Parties, whether can resile from agreement— 
Rzasons, if to be given—Evidence Act (I of 1872), 
s. 20—Statement of witness after one party as 
resiled from agreement of Oath—Admissibility of. 
The parties tua suit agreed to abide by the stete- 
ment of awitness But before the witness was 
examined the plaintiff put in an application to zhe 
effect that the defendants had exercised uncue 
influence on the witness and hence he would not be - 
bound by the statement of the witness unless a special 
kind of oath be administered. The court rejecsed 
the application and the witness was examinsd. 
The statement of the witness was unfavourable to 
the plaintiff, and on the basis of this statement alone, 
the court dismissed the suit : 
Held, it was open to the plaintiff to resile from 
witness 
was recorded and it was not absolutely necessary for 


him te satisfy the court that the reasons given by 
him for his desire to withdraw were absolutely 
satisfactory. 

Held, also, that the provisions of the Oaths Act 


did not apply to the case, as the agreement betwean 


_the parties did not refer toan oath to ba adminiat- 


ered tothe witnessin any special form as contem- 
plated by s. 8 of the Act. 

Held, further, thatthe statement of the witness 
should not have been recorded at all and that the 


case should be decided as if the statement had not 
been recorded. RAMDEO V. NAIPAL AHIR All. 569 
“ss 8,13— Contract Act (IX of 1872), s. 28 
—Agreement by partiesto abide by statement of 
a witness whois also party to suit—Validity of— 

. Agreement, if opposed to public policy—Cizil 
Procedure Code (Act V of 1908), s.4, O. III, r.4 
—Power of attorney—Wide powers conferred on 
Vakil by vakaletnama—Power to abide by statement 


of a witness—W hether implied. . i 
The parties, to a suit can validly agree, evan 
apart from tne Oaths Act, that they wi 
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abide by the statement of a witness,;irluding œe 
who is a party to the suit, and they can leeve 
the decision of all points including costs arising in 
‘the case to be made according to ‘the statement 
Nor can it bə said that the Court in acting upon 
that agreement acts illegally to such an extent as 
to make its procedure ultra vires, The moment the 
witness makes his statement, the agreem=nt is -fully 
-carried out and it becomes binding upon the parties 
and ihe suit cannot be decided othervise than in 
‘accordance with that statement. ae 

- Per Full Bench (Mukerji, J. contra.|\—In the case 
of anappointment of a Vakil by vakalatnama to 
conduct & case, it is prima facie impl-ed that he 
has full power to conduct the care in the way he 
considers best, and therefore ench- 3 document 
should be construed liberally. E a vakalatnama 
confers very -wide powers in v-ry general 
termas on the Vaki, and authories him to 
conduct the case and to take other proeedings and 
expressly states that whatever is done Ey the above- 
named person should be accepted by -he litigant, 
and then it goeson to specify certain particularly 
important powers like those of appointing arbitrators 
and compromising disputes efo., then: unless 
there. jis a special clause excliding his 
authority to act ina particular way in the couree of 
the .suit, such an authority should be implied, 
Consequently, the power to abide-by tne statement 
of a particular witness whether under tae Oaths Act 
or by way of an agreement of compromite, is 
necessarily implied in the general autaorily given 
under the vakalatnama. E 

Per Mukerji, J—When the terms fa contract 
have been reduced into writing that doament alcne 
can furnish the definition of the Sowers -con- 
ferred. Consequently, the vakdlainama, in the 
circurfistances of the case, cannot be said to have 
authorised the Vakil to enter into-the agreement to 
abide by the statement of a particclar witness. 

Per King, J.—Although no-express porer is gran-ed 
to agree toabide by the statement of any witn2ss 
that power is to be regarded as inGuded in -he 
power to enter into a compromise: 

Per Bennet, J—The agreement is one which would 
defeat the provisions of the Oivil Procedure Code. 

and hence void under s. 23, Contract ct and -he 
object of the agreement is forbidden “by law, 
because s.4 (1), Civil Procedure Code shows that 
the procedure of the Code is nat to Fe altered by’ 
agreement. AKBARI BEGAM v. Ranmat HosaIn ` 
-All 84 F.B, 

- 88.14, 20—Ezxcise Inspector, whether bound 

to reduce information to writing. 

Section 14, Opium Act, read with s. © requires an 
Excise Inspector to reduce the informacion received 

y him in consequence of which searc: is made, to 
writing. EMPEROR v., BHOPO Sind 43 
Ordinance (XI of 1931), s. 34—Framine of 

charge sheet on Nov. 24, 1981—Trial dzected to begin 

on December 9, 1981—Trial by Special Magistrate 

Legality of—Criminal Procedure Code (Act V 

of 1898), s. 842—Formalities not gone through— 

Trial, if vitiated—Arms Act (XI of 378), ss. 1E (D, 

20—Conviction under both sections in respect of 

same revolver—Legality of. 

Where on a charge sheet ecnt in cn November 24, 
193], the Magistrate directed the trialio begin cn 
December 9, 1931, and the prosecutDn not boing 
ready on that date, varicus sajcwnmeasts were taken 
till February 2, 1932, end then it was di ected tha: the 
case would be taken up by the _Addicicral District 
Magistrate, ara Special Nagistrete ver Ordirarce 


Y 
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XI of 1931, which was promulgated on December 1, 
1931 and it was contended that the Special Magistrate 
had no jurisdiction to try the case under s. 34 of the 
Ordinance: . < : 

Held, that as the accused were not being tried in 
any court on December 1, 1931, the trial before the 
Special Magistrate did not offend against s, 34, 

W here in a criminal trial after commencement of 
argument, one of the prosecution witnesses was 
recalled.and some questions were put tohim and 
the Pleadér of the accused though present did not 
ask for calling further evidence: R 

Held, that the fact that the formalities were not 
gone through asking the accused persons some ques- 
tions under s. 342, Oriminal Procedure Oode,. did not 
vitiate the trial. 

A person cannot be convicted both under ss. 20 
and 19 (f), Arms Act, in respect of the same revolver. 
DHARANI KANTA CHAKRABARTY v. EMPEROR Cal. 1051 


Oudh Estates Act (| -of 1869), ss. 13 (1), 25: 
See Income Tax Aor, 1922, s 4 (3), (viii) ' 651 
—— s. 22— Applicability to property in hands 
of widow—Possession of widow under family 
seitlement—Whether adverse to brothers of deceased 

husband, 4 

Section 22, Oudh Estates Act, does not apply to 
property in hands of a widow when aclear and ex- 
press provision to the contrary is laid down inan 
agreement of family settlement. 

_ The possession of a co-owner of joint undivided 

property can never be deemed to be adverse toany 

one who is lawfully entitled to joint possession with 

him. ABDUL QAYUM v. ABDUL RAHMAN Oudh 710 

Oudh Rent Act (XXI! of 1886), s. 107 H—Person 
declared to be under-proprietor— When becomes .an 
under-proprietor, 

The declaration of under-proprietary rights under 
s. 107-H takes effect only from the time when the 
declaration is made, and notbefore. Oonsequently, 
a person - declared to be an under-proprietor under 
s. 107-H of the Oudh Rent Act becomes an under- 
proprietor from the time when the declaration is 
made, and not before. HAKIM HUSAIN v. MUSTAQ 
\Oudh 482 F. B, 


- s. 107 (h), Chap. VIllA—Muafidar holdin? 
at a favourable rate of rent—Whether estoppel 
from asserting against a mortgagor he has ejected, 
his own want of title—Muafidar holding at favour- 
able rate of rent and: muafidar holding . without 
payment of rent—Distinction between— Transfer- 
ability of rights—Nature of rights held. : 
A person holding at a favourable rate -of rent.is 

estopped, in the same way as a  muajfidar, from - 

asserting against a mortgagee whom he has ejected, 
his own want of titlè. < 

The caseof a muafidar holding without-payment 
of rent is not distinct from that of `a muajidar 
holding at a favourable rate of rent and governed 
by Chap. VII, Oudh-Rent Act, in respect of plead- 
ing thelrown want of title against. a mortgagee 
whom -they have ejected. ` ~ 

A person holding at `a favourable rate of ‘rent 
under Chap. VII-A isnot a statutory tenant. 

In the absence of any provision. showing -certain 
rights to be non-transferable, it cannot be held that 
the transfers of suchrights are unlawful and hence 
void abinitio. Hakim HUSAIN v. Mustag HUSAIN 

Oudh 482 F.B. 

Partition sult—Commissioner, duties - of—Decision 
of shares of the parties, if. *can'be delegated ‘to 
Commissioner—Cinl Proceaure Code (Act V of 
-19¢8), 0, XXVI, r. 16 (a). ; i 
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In a partition suit the proper duty of. a Commis- 
sioner isto form and allot takhtas according to the 
shares of the parties as already admitted or found, 
and itis entirely outside his duty to decide the 
shares of the parties, this power being a part of the 
judicial duty of the court itself. 

Where the court ordered the Commissioner to 
proceed with the work of partition according to his 
view after hearing the parties and that the court 
itself would look into the matter if objections were 
filed against the Oommissioner’s final report : 

Held, that this meant an entirely unjustifiable 
delegation of the court's duties to the Commissioner 
and that his proceedings in that respect should be 
ignored and the order based on the proceedings set 
aside. RAM BAHADUR v. SITARAMJI MAHARAJ Pat. 353 
Patna High Court Rules, Part X, Chap. 1,.r..11 

—Serutinising of challans by Chief Ministerial 

Officer—Court's responsibility. 

Under the rules prescribed for the receipt of money 
by Oivil Oourts in the Province-of Bihar it is necessary 
for the Ohief Ministerial Officer to scrutinize the ap- 
plicant’s challan and to correct any mistake that may 
appear there. GOPINATH TEWARI v. HIRAMAN BIBI 


Pat. 971 
Penal Code (Act XLV of 1860). Sre ORIMINAL 
PROCEDURE Cope, 1¢92, ss. 156 (1), 162 199. 


— 8s. 30, 384 —Minor boy forcibly made to 
execute ` pro-missory note—Pro-note -so executed, 
whether valuable security. 

Where certain persons forcibly tookaminor boy 
to a place where after being beaten, the boy was 
forcibly made to execute a promissory note : 

Held, that the document was a valuable security 
within the meaning of s. 384 read with s. 30, Penal 
Code and that it was immaterial that it might 
subsequently be held to be of no effect against the 
executant. RAMNARAIN Sanu v, EMPEROR p 

Pat 519 (a) 

——S, 34—Criminal act being theact of single 
individual—Applicability of s. 84—Tests of joint 
responsibility—Common intention. 

Section 34, Penal Oode, applies equally to those 
cases,in which the criminal act done in furtherance 
of a common intention of several persons is the act of 
a single individual. Befores 31 can beapplied, the 
prosecution must prove that the criminal act was 
done by one of the accused persons in furtherance 
afthe common intention of all The existenceof a 
common intention is the sole test of the joint res- 
ponsibility under s. 34 of the Penal’ Gode As 
direct evidence of common intention ia difficult to 
find, it should be gathered from the facts of each 
caseand the surrounding circumstances. The view 
that s. 34 applies only where a- criminal act was 
done by several persons of whoni the accused charged 
thereunder was one, and not where the act was done 
by person other than the latter is not a correct view. 
IRSHADULLAH KHAN v. Emperor All. 264 


ss. 34,114, 302—accused inciting others 
to: cut the deceased to death—Death of accused as a 
result—Offence committed by accused, nature of. 


Section 114, Penal Oode is evidentiary not 
punitory. Because participation de facto may 
sometimes be obscure jetail, it is established 


by the presumption juris et de jure that actual 
presences plus prior abetment can mean nothing else 
but participation. The presumption raised bys. 114 
brings the case withia the ambit ofs. 3t. 

The accused and certain others armed with das 
and spears: attacked a-house and the accused iacited 
he others to.set fire to the building and they set-firo, 
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to the house ; and on his inciting them to cut the 
deceased, they cut a woman to death: 

Heid, that the accused took an actual part in the 
assault and that under the provisions of s. 34, Penal 
Code, he was as much guilty of murder as the actual 
person who delivered the blow. Nea Po Kyonz v. 
EMPEROR - i Rang 392 

ss. 34, 302—Common intention to commit 
robòery—Commission of different acts by different 
culprits in furtherance of common  intention— 

Liability of each of the culprits for the acts, 

Where the common intention of the culprits was 
to commit robbery and in furtherance of that inten- 
tion, different acts were committed by different per- 
sons, and A having gone to fetch P for carrying 
out that common intention C shot down Q in fur- 
therance of the same: 

Held, that as the shooting downofQ was done in 
furtherance of the common intention, notwithstand- 
ing the absence of A from the scene of occurrence, 
A must be deemed to have been participating in the 
joint criminal action in the course of which the 
murder was committed and hence must be held con- 
structively liable under s. 302, Penal Code. 
INDAR SINGH V. AMPEROR Lah. 376 
———— ss, 34, 304, Part Il, 325—Conviction in 

the alternative under the two sections—Propriety of 

—Deathas aresult of fatal injuries—Identity of 

author of fatal in juries notknown—Conviction of 

all accused forthe act—Legality of. 

Where a person was killed asa result of fatal in- 
juries inflicted on his head, but the author of 
the injuries isnot known, then unless there is a 
suggestion that s. 34, Penal Code, applies, each of 
the accused must be held responsible for his own 
act and not for that of his co-accused. 

A conviction cannot be made under ss. 325 and 
304, Part 11 in the alternative. If. the evidences 
shows that an offence under s. 304, Part IL has been 
committed, it is unnecessary to mentions. 325; if 
the evidence does not show an offence under s, 304, 
Part II, this section should not be mention- 
ed. SADHU SINGH V. EMPEROR Lah, 221 (a) 

s. 53—List of punishments given in section, 

if exhaustive. . 

The list of punishments given ins. 53, Penal 
Code, isnot exhaustive Other punishments be- 
sides those mentioned in the section can be inflicted 
by Oriminal Courts in certain cases, e.g., whipping, 
detention in a Borstal Institute or a Training School 
an order under s. 565, Orimiaal Procedure Oode, 
etc, GaRANAND SINGH V. EMPEROR Rang. 545 (b) 
ss. 71,239, 240—Offences made punishable 

under ss 289 and 240—Whether separate and 

distinct offences—Criminal Procedure Code (Act V 

of 1898), s. 285—Double conviction and consecutive 

sentences—Legality of. 

Offences made punishable under ss. 239 and 240, 
Penal Oode, are separate and distinct offences and 
s. 235, Criminal Procedure Oode, permits of double 
conviction and corsecutive sentences for’ offences 
under these sections. A man who delivers counter- 
feit coin to another, knowing it to be counterfeit 
end with intent that fraud may be committed, when 
that coin includes both Queen’s coin and- coin of 
enother country, can be separately convicted and 
sentenced to consecutive terms of imprisonment 
under both ss 239 and 240, Penal Code, at the same 
trial. Section 71, Penal Code, does not applyto the 
case. GOPICHAND V, HMPEROR Pesh. 7 
8,75, Sra ORIMINAL Procepurs Cops, 1898, 
g. 221 (7) A ° 5 (b) 
-88, 75, 457—Going on to the roof of a 
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house but not entering 

housebreaking. 

Going on to the roof of a house is rot entering 
a building. Where a person reached tł roof of a 
house but jumped down from the back of the roof, 
he cannot be said to have enteredinto he building’ 
though he is certainly guilty of an attempt to 
commit the offence. of housebreaking 

Attempts do not come within the purmew ofs. “5 
Penal Code. NANHUN v. EMPEROR Lah. 20 “aj 


——— 8.84—Father killing chilcren—Motive, 
absence of mental derangement. 

Fora father to kill histhree youngzhildren isa 
most unnatural act but where no cleer motive can 
be shown, some mental derangement should be 
inferred. LOCAL GOVERNMENT v. SITRYA Nag 118 

~ 8 97—Right of private defe+ce—Whet2er 

can be pleaded alternatively with aibi—Accused 
not specifically pleading private deferzse—Right, if 
can be denied to him—Right of stranger to defend 

person and property of another. , 

The right of private defence may bepleaded e~en 
alternatively with the plea of alibi ari the right 
should not be denied to an accused person merely 
because he does not specifically plead +, provided 
that circumstances found by the court are such as’ 
clearly entitle him to the exercise of that right. 

‘Where A was with B and other persons who were 
in possession of a land and B's ‘party were attaczed 
by a mob, then B and his relations are entitled to 
defend both their person and property n exercise of 
the right of private defence. As the Penal Code 
gives the right toa stranger also tc defend the 
person and property of another person the right of 
private defence cannot be denied to A, JANKE Manto 
v. EMPEROR Pat. £33 
———88. 97, 99—Right of priv te defenee— 

Restrictions. 

Section 97, Penal Code, which gives a right of 
private defence of person and property, is subject to 
the restrictions contained ins 99, Penal Code, 
Rasa Raw TEWARI v. EMPEROR Oudh €88 


— 88.97, 102—Private defene—Right of— 
Extent of right—Reasonable appreheasion of dzath 
or grievious hurt-to another persan— Right of 
defending him. : 
Under s. 97, Penal Code, a person has-the right not 

only to defend his own body but to dcfend the kody 
of any other person, and under =, 102, Psnal 
Code, this right can be exercised as soca asa resson- 
able apprehension of danger to the boy arises from 
an attempt or threat to commit any cf the offeaces 
mentioned in ss. 100 and 101, Pena Code. 
The law does not requirea person lébouring under 
a reasonable apprehension of death or grievous hurt 
to his companion to postpone his righs of defending 
the body of his companion till it is seen that the 
latter, unaided, fails to eradicate the soarce of danger. 
Nea THAN v. EMPEROR i Eang, 212 
— 88. 99, 149, 325—Complamant’s parzy in 
large numbers, aggressors— Right of >rivate defence, 
The complainant's party trespasse’ on the lands 
of the accused in small numbers azd were d-iven 
away. Then they returned to the lanc of the accused 
in larger numbers, to enforce their upposed right 
of cutting grass, and were again driva away by the 
party of the accused, and a number cf men o? the 
complainant's party suffered injuries: - £ 
Held, that the accused were acting in exercie of 
their right of private defence of property anc that 
in view of the fact that the complainact's party came 
in large numbers gs the aggressors and only one of 


it—Whethe constituies 
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them suffered grievous hurt and a number of others 

suffered only simple hurts, the accused could not 

be said to have succeeded in their right of private de- 

fence. ASMATULLAH v. EMPEROR All. 914 

—ss, 99, 353 —Heosentials to be proved for. 
conviction under s. 858—Officer making search not 





acting lawfully—Conviction, if maintainable— 
Assault on officer—Right . of private defence if- 
exists. ° ng : 


In order to justify a conviction under s. 353, Penal 
Code, it is necessary for the prosecution to establish. 
that the public servantatthe time of the offencé was 
acting in the discharge of a duty imposed on him by 
law as such public servant or that the offence was 
committed with intent to prevent-or deter the. 
officer from discharging a duty imposed on him by. 
law as such, or that it was committed in consequence 
of something done or attempted -to be ‘done by the 
public servant in the lawful discharge of a duty im- 
posed on him by law as such. i 

The test in such cases is whether the officer at the 
time of the assault was lawfully discharging a 
duty imposed on him by law as such. Ifthe 
officer making search is not acting lawfully, convic-. 
tion cannot stand. Iftheacts ofthe public servant 
are not strictly justifiable,ifheis not discharging a 
duty imposed on him by law, if he is not doing what it 
is his duty to doas a public servant, the offence does 
not fall under s. 353. It falls under s. 352, Section 
99, Penal Oode, does not cure the defect caused by 
the irregularity. The effect of s. 99 is merely to 
remove certain rights of private defence. | 

Before proceeding to convict an accused under 8. 353, 
Penal Code,a Magistrateshould deal with the ques- 
tion of guilty knowledge on the part of the accused. 
and the question as to whether they knew that the 
person assaulted was a public servant EMPEROR v. 
Buoro ke A Sind 43 
s 100. Ses PenaL-Copne, 1860, s 304-11 34 
s 100—Altercation between accused and 

deceased—Deceased challenging accused to fight— 

Lathi blow dealt by accused ending in death— 

Right of private defence, if exceeded. : 

Where during an altercation between the accuséd 
and the deceased, after abuse had been exchanged, 
the deceased challenged the accused to fight and the 
accused fetched a'lathi and dealt the accused a blow’ 
on the head with fatal results : | mn 

Held, thatthe accused might have struck in the’ 
exercise of theright of private defence and that it 
could not be said that he had exceeded the right, 
CHHEDA v. EMPEROR i Oudh 436 
s 102. See PeNAL Cong, 1860, s.97 ‘212 
s. 102—Private defence—Ezxtent of right— 

Mere presence of persons not taking steps to protect, 

accused— Whether takes away fromthe right. 

Where the deceased, a strong man of a dangerous’ 
character had some quarrél with the accused who 
was comparatively a weakling, and armed with a. 
stick the deceased entered the accused's shop, threw* 
him. down and when extricated from the assailant’s- 
grip the accused took up a light hatchet and struck 
three blows on the head of the deceased with the 
result that he died after three days: 
palield, thatthe circumstances were 
raise a strong apprehensionin his mind that he 
was under a reasonable apprehension of receiving. 
such injury at the hands of his assailant unless he 
succeeded in disabling him,.and that the right of 
private defence which the atcuséd had < was not: 
ex :eeded, 

Held, also, that in such cases it is difficult to ` 
judge the extent of the right of private. defence by 
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any hard and fast rule and the accused cannot be' 
expected to regulate the extent of force to be used 
by him by any precise standard, and in deciding if 
the right is exceeded, regard must be had to the 
comparative physical strength of the accused and 
the deceased respectively and also. to the antecedents 
of ‘the deceased: and his conduct on this ocga-’ 
sion. . ‘ ` ' 

The mere presence of persdns at the time of the 
scuffle when they do not take ateps to protect the 
accused does not take away the right of private 
defence which the accused has. Kata Since v 
EMPEROR Lak. 27 


— $5. 108, 109—Allegation of- use of motor 


car for abduction -Owner of car, if an abettor— 

Offence not committed—S 109, if applies. 

Where it is alleged that a person's motor car 
was used for an abduction, unless there 
is some evidence thatthe motor car was so used 


with his knowledge or under his orders, then the’ 


certainly 
abet- 


mere fact that his motor car was used 
does not bring him within the definition of 
ment. Where, however, the abduction was never 
committed, s. 102, Penal Oode can have no applica- 
tion. Mauna Ba Yonz vy Ma Hra KIN Rang. 402 
———— 85. 109, 240, 243. Sze ORIMINAL PROOEDURE 
Copa, 1898, s. 239 g) 261 
———-§. 114. Sek Rasnways Acr, 1820, ss. 112, 114 
st 162 

———S. 115—Seope of. A 
Section 115, Penal Code, applies only when the 
ebetment is not punishable under another provision 


of ‘thé Code. Oonsequently wheres 117, is applic- 
able, the offence will not fall unders 115. SANTA 
KAMAL v, EMPEROR Lah, 222 


- 88.115, 117, 302—Speech inciting audience 
to murder Englishmen and Government officials — 
Offence. 

Where the accused, in 2 speech addressed toa 
large: audience, incites the audiance to murder 
Englishmen and Government officials, the accused 
is liable under e 117 read with s 302, 
ors. 115 read with s. 202, in the alternative SANTA 
SINGH KAMAL V EMPEROR Lah. 222 

=— SS, 147, 148—Accused armed only with 

lathis—Offence. : h 

Where the accused are found to be armed with 
lathis, and not with deadly weapons, they can be 
convicted only under s. 147 and not under s. 188, 
Penal Code RATAN Lau v, Wurzror Oudk 381 
——— $8,147, 323,325. Suz CRIMINAL PRo0#DURE 

Copp, 1898, s. 423 : 442 


ss. 148,149, 326—Conviction under ss. 326 
and [48—Conviction under s 148 set aside —Power 
to convict under s, 149. 

When the accused have been convicted under 











ss. 326 and 148, Penal Code, the mere fact that the : 


Appellate Court finds it necessary to set aside the 
convictions under s 148 on a technical point and 
not ona finding thatthe facts would not warrant 
such a conviction, can be no obstacle to applying 
the provisions of s. 119 and convicting those who 
were - not actually guilty of causing hurt, under 
s. 326 read withs. 149. NADUMOGRU AMMU SHETTY v. 


BAPA 


:5 149. SeePavat Cope, 19€0,8..99 914 








in attack—All persons, if Guilty. 
Wherea number of parsons-take part.in an assault 


with lathis on a particular individual, then all the . 


persons, taking part fn that assault, are equally guilty, 


and as:a general rule -distinction: should not he - 
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drawn in regard ft the particular person whose 
lathi actually causes the fatal injury. RAHAT HUSAIN 


v. .EMPRROR All. 896 
——-s8, 149, 302-—Free fight—Both side 
receiving equal number of ` injuries—Free fight 


af to be inferred —Unreliability of evidence 
to find out aggressor—Conviction to be set aside. 
A free fight mems a fight when both parties in- 
tend te fight front the very beginning and go out 
for the purpose an3 then there isa pitched battle. 
The fact that equel number of injuries are sustain- 
ed on either side i5 not sufficient to show that there 
was sucha fight. Where there is no evidence to 
justify a finding ss to a frée fight, the court should 
look for evidence to see which party was the ag- 
gressor and-in the absence of reliable evidence to, 
arrive at a finding on this point, the accused are 
entitled to an acqufital. Prran DITTA v. EMPEROR 
Lah. 321 


——ss 149, 202,326. SEE ỌRIMINAL Pro- 
CEDUEE Cong, 18%, ss. 473, 439 949 
ss. 149, 307—Common object of members 

of unlawful assembly—Death ensuing from use 

of spzars—Convizion under s. 802 read with s. 149- 
—Propriety of. h : 
Where in a figk> between the parties who are 


well armed, the way in which the spears are 
used is in itself strong proof of the in- 
tention of the persons using them and the pro- 


tracted nature of ths attack shows that all the accus- 
ed had common c=ject in the unlawful assembly, 
and death has ensued as a result, the accused should 
be convicted under s. 307, Penal Code, read with 
8. 149, MEHDI v. EMPEROR Lah. 949 


ss. 159, 16D—Crimina! Procedure Code (Act 

V of 1898}, s. 287—Charge for hurt—Conviction of 

‘affray— Legality of conviction—Essentials of 

affraz—Necessity of notice to accused—S. 287, 

when applies. 

Where an accused is charged with causing grievous 
hurt or hurt, he cannot be convicted. of the offence of 
affray under s 160, Penal Code, without a fresh charge 
being framed, because before being convicted of 
an affray the accused should have had clear notice as to 
the person or persons with whom he was fighting, that 





‘the place was a public place and ‘that the public peace 


was disturbed. 

If s. 237, Oriminal Procedure Code, is to be applied 
there must be no coubt about the facts but only 
about the law applicable tothe facts. 

For a charge under s 159, Penal Code, there must 
be two or more pereng concerned. Inre BALUCHAMI 
PILLAI Mad. 475 
——s. 168. Sæ U. P. Disrrior BOARDS Aor, 

19?2, s9 34 (1), (2), 1t2 149 (b), | 
—_--— 55.170, 17=—Joint trial for offences under 

—Legality of —Criminal Procedure Code (Act V of 

1898), ss. 228, 285, £39—Offence only a technical one 

—Accused acting trrough vanity rather than with 

criminal intention—Further enquiry—Necessity of. 

Where it appeared that the accused committed a 
technical offence untsr s. 170, Penal Oode, but that 
he had ected througa vanity rather than with any 
criminal intention, zad was tried of two offences 
under ss. !70 and 175. Penal Code, together : 

Held, shat a trialofthe two offences under ss, 170 
and 175 together we= illegal and contrary to the pro- 
visions of ss. 23% arm 235, Criminal Procedure Code, 
and that the convicsion should be set aside no fur- ` 
ther enquiry being necessary. MUTHUSAMI PILILATY, ` 
GovVERNM2NT TAHSILDAR oF RAMNAD e Mad,195 
3. 171-0. Sze ELECTIONS : 572 FB- 
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——$.175. Sez PENAL Copz,.1860,3.170 195 
= s: 177—Lawyer assessee deliberately keering 
‘ assessable income out of return—Assessze persisting 
in maintaining defence which is false to his 
` knowledge—Punishment. 

“Where the accused, a lawyer, deliberately kept 
out of the income-tax return certain assessable 
income and instead of being ready aad willing to 
put matters right, persisted in maintaining wha; he 
ought to have known wasa false defsnce to the 
charges preferred against him,and it sppeared that 
if he had included this income also m his return, 
the income-tax he would have to pay would tave 
been raised by Rs. 3,000, and he was fined caly 
Rs. 1,000. by the District Judge: 

` Held, that the offence must be regarded aa a 
serious one, hearing in mind the deleterious effect 
that it may have, unless other persone are deterred 
from acting in like manner, upon the position of 
the general body of tax-payers andthat a mere fine 
of Rs. 1,000 was not sufficient but in addition a 
sentence of one month’s simple impriscnment should 
ba awarded. P. D. PATELU, EMPEROR Rang. €53 


s, 182-—“Information”, meaning of—S. 182, 
if applicable to statement made during investigation 
of a case—Criminal Procedure Code (Act V of 1598), 

‘gs, 154. 
Section 182, Penal Code, applies toa statement 





made during the investigation of a case The rord 
‘information’ in the section is used with 
reference not to a Police Officer im particular 


but to any public servant. Consequently the man- 
ing of the word is not restricted to a first information 
recorded under s. 154, Oriminal Procedure Code. 
Bopgan GARAIN v, EMPEROR Pat. 234 
s. 186—Offence under—Ingredients 3f— 

. Threat of violence—Whether amounts to obstruction 

of public, 

‘The question as to whether an offence under 
s. 186 of the Penal Code, has or has not heen com- 
mitted, must depend uponthe peculiar facts and 
circumstances of each case. Threats of violsnce 
made in such away as to prevent a public servant 
from carrying out his duty might easily amount to 
an obstruction of the public servant, particularly if 
such threats are coupled with an aggresive or mena- 
cing attitude on the part of the person uttering the 
threats and still more so if they are aecompanied by 
the flourishing or even the exhibition of some xind 
of weapon capable of inflicting physical incury. 
Threats made bya person holding an  offersive 
weapon in his banda must be taken to be just as 
much an obstruction asthat caused by 
actually blocking a gateway or handling 
servant ina manner calculated to prevent him =rom 
executing his duty. 

Resistance or obstruction tothe exscution o? an 
illegal warrant is not an offence under s. 186, Penal 
Code. Emperor v. TOHFA All.183 
—-—-s. 188. . 

Srz CRIMINAL PROCEDURE Cope, 1898, s. 144 169 

SIE ORIMINAL Proospurs Cone, 189E, s. 537 407 


s 193—Contradictory statements by approver 

—Sanction to prosecute, if can be given. 

In a case where contradictory statenssnts have been 
made on different occasions, sancticn to prosscute 
cannot be refused unless it is established that the 
approver made one of the two statemants under un- 
due influence. Emperor v. Hussaina Lah. 461 
S, 201. Sex ORIMINLL Proosppre DopE 
1898, 8, 190 (@) a a4 = 1088 
mer 88, 202, 411-—Alteration of convistion from 
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under s. 802 to one s.411—No specific charge under 

3 411~Alteration, if proper. 

_A charge under s. 302, Penal Code, comes under 
Chap. XVI, Penal Code, in respect of offences affect- 
ing the human body, whereas an offence under s, 411 
comes under Chap. XVII in respect of offences against 
property, Sections 236 and. 237 of the Code 
of Criminal Procedure would not apply to 
a case where the Accused” have been charged 
with an offence of murder only. A cénviction under 
s. 41] cannot be substituted for it, that being entirely 
a separale offence with which the accused’ are not 
charged. Daurat Ram v EMPEROR . Oudh 465 
~ —— S. 211—Complaint under by three Magistrates 

— Order of discharge passed by.two—Legality of. 

Where an order of discharge was passed’ by two 
Magistrates of a Bench but the ccmplaint of an 
offence under s. 211, Penal Code was made by three 
Kab Ak and it was urged that this was an illega- 

ity : -w 

Held, that this was- -very technical matter and 
the High Court would not interfereon a ground of 
this kind in revision., Banke LALU, MAIRU 

Oudh 638 
ss, 215, 411. Sez Cemunat Procepuge Cops, 

1898, s. 229 ~- 649 
—— 5, 225-B—Complaint of offence under— 

Proper person to make complaint, , 

In cases under s 225-B, Penal Code, the proper per- 
son to make the complaint is the officer from whom the 
escape-orrescue has been effected, but a complaint 
by another person aware of the facts ia not a nullity, 
A Magistrate is competent to make a complaint as 
a common informer. MEHR SINGH Vv, EMPEROR 

Lah. 387 
—— s. 228—Criminal Procedure Uode (Act V of 

1898), s. 480—Assessor—Dress—Intention—Insult 

to court— Jurisdiction to punish. : 

In order to bring a case withins, 228, Penal Code 
and s. 4t0, Criminal Procedure Code,if must be shown 
that the assessor intentionally offered an insult to 
the court. h 

Where an assessor who appeared in court ina 
dress consisting of a paheran,a cap and a scarf, was 
fined for being improperly dressed :, | 

Heid, that there being no rule as tothe dress of 
assessors, and there being no suggestion that this 
dress offended against any rule of public decengy, or 
was intended to be insulting tothe court, the Judge 
had no jurisdiction to fine the assessor EMPEROR 2. 
OHHAGANLAL IsnwaRDas SHAH | Bom. 550 (b) 
s. 235—Wife sought to be made liable along 





with husband for offence under—Essentials to be 
proved—Fersonal custody : ; 
Where in a case under s. 235, Penal Code, it is 


sought to make a wife liable along with her husband 
with whom she is living, itis necesssary to prove 
that possession and control over the instruments 
and materials for counterfeiting were with her alone 
or with her also The mere fact that the wife knew 
that certain implements and materials were in the 
possess‘on of her husband and also the place where 
those implements and materials were to be found, does 
not necessarily indicate that sle herself was in sub 
ordinate possession or in any kind of possession ol 
them. Laoumrniya THAKURAIN V. EMPEROR ; 
3 Pat 474 (a, 
—~— —s8. 279, 304-A, 338—Convicticn, under— 
Whether can be made without definite evidence oj 
risk and negligent driving. 
Where tha accused was charged with rash, and 
negligent driving of his motor car with the resul 
thst tho car collided with a lorry andcauseq 
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injuries to two persons one of whom died later : 

* Held, that in the absence of definite evidence to 
justify the conclusion that he was driving in a rash 
and negligent manner, he could not be convicted 
under 3s. 279, 338 and 304-A, Penal Code. 

“Ib is not always necessarily rash,and negligent to 
_ drive on the wrong side of the road: J’ am SEWAK v. 
EMPEROR S Oudh 28 


——— 8.300 Excep. 4—Benejit of the Exception 
when. can be. given to an accused, person—Accused 
acting- in a cruel manner and taking undue 
. advantage— Whether entitled to benefit of Exception. 
. The fact that an offence was committed without 

premeditation, in a sudden fight, in the heat of pas- 

sion upon asudden quarrel, is not alone sufficient 
for the application of Excep. 4, to s. 300, Penal Code 

It must also be found that the. offender did not take 

any undue advantage and did not act in a cruel or 

unusual manner. Ram NATH V. EMPAROR Oudh 863 

—s. 300 Excep.4—Sudden quarrel — Death— 
, Absence of deliberate intention— Sentence. 


¥ 


Where it appeared thet the accused struck only. one. 


blow on the head óf the deceased and that abusive lan- 
guage was exchanged just before the blow was 
struck and thatthe blow was given in a sudden 
quarrel without any deliberate intention and with- 
out the accused having taken undue advantage or 
having acted inacruel or unususl manner, and as 
soon as the deceased fell down the acéused refrain- 
ed from inflicting any further injury upon him: _: 
Heid, that in the circumstances, a sentence of five 
years’ rigorous imprisonment was excessive and 
might be reduced to one of two years’ rigorous 


imprisonment, FARIDA V. EMPEROR Lah, 695 
s. 302 
‘Sux PenAL Cope, 1860, s. 34 ` =- _ 376 
Ses PENAL Cope, 1860, s, 115- 222 


s. 302—Accused having illicit relattons with 
deceased for long time with husband's connivance 
-—Death of husband—Deceased commencing intrigue 
with another man—Aecused killing deceased— 
Provocation—Sentence. 

Where the accused was having illicit relaticns 
with a woman with the connivance of her busband 
and after the death of the husband the woman was 
found to have commenced intrigues with another 
man at which the accused rdmonstrated with her 
but on her persisting to go with the new paramour, 
he killed the woman : K 

‘Held, that although the relations between the 
accused and the deceased were illicit, having regard to 
human nature, it must be considered natural that 
after a long period of years, the accused should look 
on the deceased as his woman and.a woman who 
was bound to’ render him fidelity, amd that in the 
circumstances the commencement of au intrigue 
between her and another man being ‘a matter which 
would cause provocation to the accused, the sentence 
should be reduced from that of death to one of 
transportation for life. Suro Baran SINGH V. EMPEROR 

Ail. 929 
8. 302—Arsenic poisoning--Nature of proof 





necessary—Hvidence of doctor that he was of opinion _ 


from contents of stomach and intestines, that death 

was due to a poison like arsenic—Sufficiency of 

In a charge of murder by arsenic poisoning it is 
essential for the prosecution to prove: (a) That the 
person alleged to have been murdered died of arsenic 
poisoning; (b) That the accused person administered 


arsenic to the deceased with intent to murder, The - 


deposition of the Divil Surgeon-to the effect-that from 
the -history and the gost] mortem appearancy of the 
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stomach and intestines, he was of opinion that death 
was due to an irritant poison of thenature of arsenic, 
is not sufficient to prove death by araenic poisoning. 
The symptome of arsenic poisoning before death 
are indistinguishable from the symptoms of some 
natural diseases, such as cholera and acute dysentery. 
Both diseases are common in India and both can 
cause sudden death. It is not possible to be 
certain by a naked eye post mortem examination of 
the stomach end intestines that death was due to 
areenic poisoning. Post mortem appearances similar 
to those observed in undoubted cases of arsenic ' 
poisoning are also similar to those produced by 
certain naturel diseases and ‘other irritant poisons. 
Jt is just possible too that under certain conditions 
they might be produced by the action of the digestive 
gastric juices of the stomazh wponthe tissues after 
death. : 

The rule of law that the evidence of one party 
should not be received as evidence against. another 
party without the latter having an opportunity of 
testing it by cross-examinatioh applies with great 
force to a criminal case where death has been the re- 
sult. This rule a? law should be strictly enforced if any 
weight is sought to be attached to a report on the 
chemical examimation of suspect material. ‘No per- 
son therefore ought to be put in peril of capital. 
or any punishment on a written report not’ given on 
oath and untested by cross-examination. To accept 
such a report—whatever it may, contain—as proof of 
death by arsenic poisoning, or of anything, is an im- 
possible proposition in law. HAPPU v. EMPEROR 

All. 1089 

$. 302—Brutal murder after deliberate 

planning — Sentence — Bloodstains on clothes of 

accused—Failure to give explanation— Whether 

makes the evidence sufficient corroboration against 
accused, : 

Although the mere fact that a person has blood 
on his ¢lothes isnot by itself always of much im- 
portance, yet where he has failed to give any explana- 
tion of the blood on his clothes, the ` circumstance 
fs important, imasmueh as if it had beendue to 
any ordinary circumstance, he would have been 
able- to give such an explanation. The evidence of 
the clothes will, in such acase, be sufficient corro- 
boration against him, MALLU MARHETA V., EMPEROR 

z Nag. 701, 
s, 308—Illiterate and superstitious young 
man causing the death of a child—Circumstances— 

Sentence— Lesser penalty, if suficient— 

Further mitigation of sentenee by Local Government 

—Criminal Praredure Code (Act V of 1898), s. 401. 

Where an illiterate young’ woman living in the 
midst of environments reminscent only of the 
dark ages and where gross ignorance and super- 
stition prevailed and throughout whose life all 
opportunities of receiving education and enlighten- 
ment had been denied, believed “that the 
death of her children was the direct result of the 
influence of the ‘evil shadow’ cast upon her by an- 
other woman, her husband's brother's wife, and in this 
superstitious state of mind picked up by the letter’s 
child and caused its death: 

Ifeld, that under the circumstances it was suffici- 
ent that the lesær penalty provided by s. 302, 
Penat Code, that is, transportation for life, was 
inflicted on her and ia view ofthe extraordinary 
circumstances of the case, the court would invite 
the attention of the Local Government to take 
steps for further mitigation of the, sentence under 
gs. 401, Oriminal Procedure Code, WARDABAN Wi 
EMPEROR Lah. 228. 
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s. 302—Murder—Accused striking deceased 
—Deceased chased and struck with secoad weapon 
on breaking of first weapon—Death—imiention— 
Drunken state of accused-—Attack unpremeditatea 

. —Sentence. 


Where the accused struck the deceaseé with such. 


determination that when the stick broke he armed 
himself with another weapon and chased the de- 
ceased into another man’s compound and assaulted 
him further with the second weapon, with the result 
that death ensued: 

Held, that the accused’s action in.so falowing ur 
the injured man and repeatedly’ striking him witk 
these weapons showed that, apart from any intentior 
which the second assailant may have sharec with him 
he himself had the intention of causing tl death of 
the deceased, or at least of causing injurv sufficient 


in the ordinary course of nature tocause leath anc. 


that the.offence committed by the accused was the 
offence of murder. 

Held, also, that as there was evidence that the ac- 
cused had been drinking shortly before the occur- 


rence, the attack was entirely unpremeGtated and 


committed without reason and the weepons used 
were not such weapons as any.man sould uss 


who had formed a prior intention of silling his. 


enemy, the sentence might be reduced to one cf 
transportation for life. Nea Kyrn Baw v. ZMPEROR 


Rang. 215 
——-s. 302- 


Murder —Arsenic poisozing — Ev= 


dence—Deceased carrying on illicit imtigue with. 


accused's wife—Whether ‘sufficient reason for not 


imposing extreme penalty —Criminal tria_— Sentencz.- 
Although very strict proofis necessary before b 


can be found as a fact thata person has died of 
arsenical, poisoning and without a quantitative 
analysis itis difficult to prove positively that death 
bas been due to arsenic, yet where havirg regard to 
the medical evidence, the result of the ~ost morten 
examination, and the nature of the ckemical exa- 
miner's report, there is no room for reasonable doubt 
that the deceased did in fact die from arenic poison- 
ing by. drinking milk into which arsen= had been 
put, by the accused and which the accused zave him z0 


drink, a conviction under s 302, Penal Cod, is proper. | 


The fact that ‘the deceased ‘had been Zarryicg cn 


an illicit intrigue with the wife of the accused is | 


sufficient reaon fornot imposing the ext=me_pensl- 
ty onthe accused. - SARABJIT v Emperor Oudh 817 


s. 302—0 Hence under —Minimim sentence ° 


that can be passed. 

The ‘sentence of transportation for lifeis the mini- 
mum sentence that can be legally pessed for an 
offence under s. 302, Penal Code, RAJA -RAM TEWÆI 
v. EMPEROR ' ~ Oudh 888 
————s 302—Retracted confession of accused and 

mention in retracted confessions : 

Whether justifies conviction. 


Where the only evidence against tH socused is ' 


the'retracted confession of the accused himself and 


thé ‘mention of his name in the retracted confessicns - 


of his co-accused, not justifiatle. 


KHITALI v EMPEROR 


ss. 302, 304—Murder and culmble.homie:de 
not amounting to murder—Distinction: betweer.— 


Intention to kill . ; 
Roughly, the . distinction belwesi s. 302 and 
Where th: intention to 


s. 304, Penal Code, is this: 

kill is present, the act amounts to -mcrder ; where 
such an intention. is absent, the act amounts to 
culpable homicide not amouating to murder, 


conviction is 
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of co-accusei— : Gara at the back of the house, for a 


Oudh 905 ' 


. ed by the insolent reply given.by the 


ae Part I, Penal Code. INAYAT v. EMPEROR 
0 : 
San “what -the intention of the off=nder is, gagh 


"1933 
(J e e 
Penal Code—contd. 
case must be decided on its own merits. No hard 
and fast rule ‘can be laid down. : 
Where the accused gave a blow to the .. deceased. 


with the wooden handle ofa hoe measuring 3’ 10% 
and weighing 82 tolas, and it appeared that, 
the accused gave only one blow on the spur of the 
moment on the thinner part of the head : 

Held, that the weapon could not be said to-be a. 
formidable one and that a& the intention to kill 
could not bepresumed, the offence was culpable’ 
homicide not amounting to murder. “Nda Po NYEIN v. 
EMPEROR Rang. 315 
——— ss. 302, 304 Part Death caused by 

strangulation—Accused, ‘a man of thirty- Ignorance. 

as to effect of applying pressure on nece—Whether 
can be pleaded—Doubt whether death was not 

‘accidental—Benefit of doubt to be given to accused, 

Knowledge that pressure applied to the neck is 
likely to cause death must be attributed to every | 


adult. When the accused isa man of thirty he can-' 
not plead ignorance on the ground of youth or’ in-' 
experience, Jt, however, remains ‘with the 
court to determine - whether . the circum; 
stances show thatthe accused intended to cause 
death. 

Where it appears that a dispute must have taken - 


place before the accused became violent and though ' 
it is evident that the accused was violent and intend-' 
ed to be so, a doubt must remain whether so far ag- 
his intention went, the deceased's death was not ac- ' 
cidental; of this doubt, he is entitled tothe benefit: ” 
Held, that the conviction should be altered - from 
one of murder under 3. 302, Penal Code, to one of 


culpable homicide under s. 304,' Part Il. JaHANA ve 
FMPEROR Lah, 224- 
—— ss. 302, 304 Part 11—Striking with 


formidable lathi and fracturing skull—Intention 
to cause injury which would be likely to cause death 
—Whether can be assumed--Persons giving only 
one blow each —Nature of offence 
When a man strikes another on the head with a 
formidable lathi and fractures the skull, it may 
safely be assumed that he intended to cause such an 
injury as would be Jikely to cause death and he 
should be dealt with under s.. 302, Penal - Code. 
Other persons who giye only ona blow each should 
bə convicted only under s. :04, Part II. LANGAR | 
JHENA v, EMPEROR All 496. 
——s. 304. See Pináù Cone, 1890, s. 50? 315. 
s. 304, Part. 1—Accused beating his sister _ 
—Death — Circumstances — Evidence— Grave and 
sudden provocation. : 
The deceased who was’ the accused's younger . 
sister had left her husband and was living under . 
his care. She was suspected to beof an immoral.. 
character. On the night of the murder at about 3. 
A.M, she had goneout to meet a . stranger in the . 
clandestine . 
purpose, When theappellant asked the deceased 
why she did not give up her evil ways she refused - 
to listen to him and gave an insolent reply., 
The accused then gave her two or three blows with 
a hatchet and she died on the spot : ` 
Eeld, that the provocation received by the ac- 
cused was in the circumstances almost as “ grave 
and sudden” as it would have been had . the appel- 
lant seen the deceased in the act of sexual inter- 
course with a stranger and it was further aggravat- 
deceased 
purview of s. 304, 
Leh, 357 
ee 304, Part I—Old man goifg about drunk + 
causing nuisance to bazaar sellers— Hachange of. ; 


and the case fell within the 


` 
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words with accused—Accused picking up firewood 
and striking on head of the old man— Causing of 
death —Intention of accused — Offence. - 
Where the deceased, an old man of 67 went out 
of his house drunk and .made a nuisance of bimself 
tọ 'the bazaar sellers and going. to where the 
accused was standing with whom words - . were ex- 
changed with the result that the accused picked up 
a piece of firewood and streck the deceased on his 
head once, and the deceased fell and died on the 
way tothe hospital, without regaining conscious- 


ness : ; 

Held, thatthe accused when he delivered the 
blow should be deemed to have had only the inten- 
tion of causing such bodily injury as was 
to.cause death within the meaning of Part I of 
s. 304, Penal Code and the sentence should be 
reduced accordingly. Naa Sawe Dun r. EMPEROR 
1 A Rang. 191 
—— 8. 304, Parts | and Il—Attack in the heat 

.of passion— Intention of accused, 

Where there, was a quarrel between the accused 
and his father and the former suddenly getting 
enraged struck the latter inthe heat of passion and 
caused three or four injuries: à 

Held, that there was no adequate ground for 
attributing tothe assailant the intention contem- 
plated by s. 304, Part. I, Penal Code and the con- 
viction might be altered to one under s. ‘04, Part 
II, Penal Code. WALI v. EMPEROR Lah, 172 
s. 304, Part |I. Ser Pena Cone, 18€0,s 3 2 

- 224 

— sS 304, Part I]—Accuséd- beating deceased 
in merciless and determined manner—Bones not 

. broken—Only hands and feet used—Infliction of 
. injuries—Knowledge that death was likely—Offence. 

Suspecting the fidelity of the deceased, the 
wife of the accused, the accused started beating her 
and it appeared that as a result of the beating which 
wasof a most merciless and determined nature, a 
large number of injuries was inflicted but no bones 
were broken and the accused used only his hands 
and feet for the beating : 

Held, that:the accused must be held to have known 
that by administering such a thrashing he was 
likely to cause her death audthat the offence fell 
under s. 304, Part II, Penal Code. NUR , MOHAMMAD- 
ROSHEN DIN v, EMPEROR Lah. 326 


———— 8. 304, Part II--No intention to cause 
: “death or bodilg injury likely to cause death—Death 
'«— Offence committed. 

Where it appears that the accused had no inten- 
tion to cause death or such bodily injury as was 





likely to cause death, although-death has been the’ 


consequence, the'case falls 


under s. 394, Part TI, 
Penal Code. 


UHHOTEY LAL v, EMPEROR Oudh 452 


— 88. 304-II,100—Attack by notorious 
bully—Slight injuries effectd to accused—Accused 





efence, if exceeded—Sentence. as te 

Where the deceased who was a notorious bully 
along with another pereon attacked the accused with 
their fists and after a scuffle which lasted for ten or 
fifteen minutes in which the accused received some 
slight injuries, the accused drew a knife and stab- 
bed the deceased : 

Held, that the fact that the deceased was a notorious 
bully and the accused received some slight injuries 
would not form any justification for drawing a knife 
and striking the deceased with it and . that he had 
exceeded the righé of private defence, but that in 
the circumstances of the case, the sentence, might 


stabbing with knife—Death — Right of private, - 
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be reduced from one `of five years’ rigorous impri-. 
sonment to one zf three years’ rigorous imprison- 
ment. Monammat Sari v, EMPEROR Lah. 34 


——— ss 304, Part. ||, 326—Deceased and his” 
son attacking cecused—Accused attacking them - 
ferociously—Adsence of knowledge onlaccused's part 
that wounds inslicted would cause death—Conviction 
under s 826—=ropriety of. 

Where the deceased and his son made an attack 
on the accused who attacked the deceased though’ 
his life was notin danger and it appeared that the 
accused had no Enowledge that the wounds hein- 
flicted were likely to cause death : . 

Held, that although he waa not justified in attack-- 
ing the deceasec and his son with such ferocity as 
he did, the accused must be convicted unders 326 
and not under s. 304, Part II, Penal Code. TEJA SINGH 


v, EMPEROR Lah, 420 


—— sS. 307—Use of pistol with reckless disregard 
Pee TA a Act (XI of 1878), 
s. 19 ( i 
Where a pistdl was used by the accused with a 

reckless disregarc to consequences against a Police 

Constable who was chasing him and the bullet remain-’ 

ed lodged inside : : . 
Held, that the presumption of ‘the accused's in- 

tention to cause 2ath must be drawn and that he was 

guilty both unders 307, Penal Code and 8. 


19 (f 
Arms Act. DHASWANTRI DURGA Das v. EMPEROR a: 
; a - Lah, 843. 
— ——SS. 312. 511—Attempt to commit an offence 


—Ingredients— Accused with intention’ of causing 

miscarriage administering harmless substance— 
_ Whether guilty of atiemptto cause miscarriage. 

Under the Criminal Law of India there are four 
stages in every crime,\the intention to commit, the 
preparation to cammit, the attempt tocommit, and 
if the third stage is successful, the commission itself ' 
Intention alone, =z intention followed br preparation 
are not sufficient to constitute an attem pt. But 
intention followed by preparation, followed by any 


- “act done towards the commission .of ‘the offence” 


are sufficient “act done towards.the commission, 
the offence” are the vital words in this eee. 
Jn order to constitute attempt under,s 5L Penal 
Code, the actual transaction must have begun and an- 
act to bear upon the mind of the victim must: have 
been done before a preparation can be said . to be anr 
attempt, | Te i. - 

Where the accused with the intention to.adminis-— 
ter something carable of causing a miscarriage to a 
woman with widm he was in criminal intimacy. 
administered a hermless substance to her : th ; 

Held, that this did not amount to an act towards’ 
the commission o2 the offence of causing miscarriage 
and that the sccused should not be convicted. of an 
attempt to cause miscarriage. ASGARALI PRaDHANIA wv, : 


EMPEROR , ` Cal. 
——— 8. 323. See CRIMINAL PROCEDURE Cie 
1898,8 106 | MH 918 (a) 
——s. 325, ; Ty 
Seg PENAL Cope 1860, ss. 34, 304, Parr 
Sge PENAL Corg, 1860, s. 99 g i ae) 
——- 8, 326. s ; . 
See Prenat Conn. 1660, ss. 118, 149 - ..478° 
Sze PENAL Cone, 166), s. 304, Parr H 420: 


ss 361, 363—Kidnapping o irl J. 
and above 1@ from husband Ci A 
s 868—Legality of—-Ss !861 and 868, if should te 
read together. è 
Per Full Bench [ Beaumont, C, J. ., dissentiente: 
- Section 361, Penal Code, must be read with Br. 363 
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and the offence of kidnapping from law&l guardian- 
ship penalised by the latter section is the offenze 
which is defined in the former. Conseqiently such 
an offence can be committed only wher the person 
kidnapped isunder 14 if a maleand wunder 16 if a 
female. The offence punishable under s. 363, in the 
case of minors is that contemplated in 6.61, and not 
one comprising all minors in lawful guardianship. 

Per Beaumont, C. J.—The court is næ- justified in 
reading into s. 363 words which are not -here, in an 
attempt to reconcile ss. 361 and 363, wo sections 
which-do not in fact correspond. Ther- isno jussi- 
fication for the assumption that to custitute tie 
offence of kidnapping from lawful guardianship it 


must be proved that the minor is under the ages 
specified in 8,361. EMPEROR V. Ismaic Sarapsausn 
MUJAWAR Bom 248 F. 3. 





5$., 363, 368—Kidnapped chid left with 

accused—Mere knowledge that child had been kid- 

napped, whether suficient for convictionzunder s 863. 
. The accused's brother having. kidnarped three 
children left one of them with the accwed end dis- 
appeared with the other two. ‘The accus-d finding it 
difficult to maintain himself, sought the -help ofa 
neighbour who finding out who the gua-dian of tre 
child was, sent it to the guardian. The accused was 
charged under s. 363, Penal Oode : f 

Heid, that mere knowledge that his b-other. kid- 
napped the child could not bring home the offense 
to the accused, and that he was not _iable under 
s. 363 or under 8.368. ABDUL RAHMAN V. EMPEROR 


Lah. £2 
———s. 366., Sre CRIMINAL, PROOEDURE Cosz, 
1898, 8. 222 305 


~s., 366-A—Conviction under—Legality ef, 
in absence of specifie charge. 

A conviction under s. 364-A may be made even 
though no specific charge is framed. Emperor v. 
GANPAT Nag. 332 
——>— 88, 366-A, 368 —Conviction urder s. 366-A, 

if can be male without specific charge, 

Where the District Magistrate desired_an acquittal 


under s. 368, Penal Code, to be reversed mt because it - 


was wrong but because it would pre-ludea fresh 
trial of offence under s. 366-A: - 

Held, that the question was one which ought to 26 
raised in appeal and that the appropriae procedure 
was to prefer an appeal against the orderDf acquittal 
and ask for conviction either under s. 363 or s. 356-A 
in the alternative. EMPEROR v. GANPAT Nag 352 
~s. 368., Seg PENAL Oops, 1860, .. 363 42 
——38. 380, 395 — Dacotty —No resistance 

from inmatesof house—Consequent aBence of use 

of force or show of force—0Ojffence committed. 
. Where the accused were charged wich an offence 


under s. 395, Penal Oode, but they wer convict2d _ 


by the Sessions Judge only for an cffence under 
s. 390, on the ground, that probably the inmates of the 
house did no” resist the dacoits seeing their large 
numbers and the dacoits peacefully and calmly 
without using any force or show of fo-ce, acquired 
the property : . 

‘Hid, that the view taken by theSese€ons Judge 
was wrong as it indicated that any dacoiy in whith 
no resistance is offered and no fiviolecce requirad 
will cease to be dacoity and should be created as a 
theft ai x 
Pair Lordships enhanced the sentenze passed on 
the accused.] Ram Onanp v. EMPEROR Ali 790 
—~———-8.392, Sse ORIMINALN TRIBES Act, 1924, 

S, 23 . 479 

— 8. 395- Detention of produs under the 
bona 'fide belief of right.to do a0—Aseau:t—Criminal 
= s 
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intention—Offence under s, 895, if established, 

Where the accused who were taradadgars’ under 
the complainant refused to give batai to the come 
plainant who thereupon applied to the Tahsildar 
for division of the harvest and the girdawar was 
deputed to divide the produce, and some altercation 
about the receipts after the division of the produce 
led the accused to detain the produce and assault 
the complainant: . 

Held, that although the accused had no right to 
detain the produce, they presumably did so in the 
bona fide belief that they were justified in their 
action as no receipts were given to their satisfaction, 


: and therefore under the circumstances, the requisite 
-criminal intention fora charge under s. 395,- Penal 


Code, could not be said tobe established. Nora v. 


EMPEROR “ Lah. 295 
——— s8. 406. Sse: ORIMINAL Procepure: Copz, 
1898, s 234 176 


S 409—Criminal misappropriation— Burden 
of proof of dishonest misappropriation—Proof of 
receipt of money, whether shifts onus to accused— 
Good character of accused, whether relevant 
In a case of criminal misappropriation the prose- 

cution has to prove dishonest misappropriation by 
the accused and unless and until they prove a state 
of facts which leads inevitably to the conclusion 
that the accused is guilty, they fail to discharge the 
onus which lies upon them. The view, that once the 
prosecution has proved that the accused had received 
the money the onus of proof is shifted: to the accused, 
js erroneous, ; 

In such cases the prosecution need not prove the 
actual mode of misappropriation but “they must 
prove dishonest misappropriation. The onus is 
always upon the Crown. It, never shifte to the 
accused. RuBERT STUART WAUOHOPE v. EMPEROR 

Cal 767 

8. 409— Publie servant responsible, for proper 
spending of money, but having no dominion over 
it— Owner of money exonerating him from lia- 
bility — Circumstances — Evidence —Offence of 
criminal misappropriation, if made out. 

A public servant who was ‘responsible ia law 
for the proper expenditure of a certain sum: of 
money but in respect of which he had no domi- 
nicn other than passing orders for payment in 
writing and into whose hands money never actually 
came, was charged for alleged embezzlement of money 
in proceedings taken against him after a delay of 
three years. He could not produce all vouchers in 
respect of the expenditures due to the sudden 
death of the person who spent the money. The 
the money was satisfied with the 
payments made by the accused and had exonerat- 
ed him from every liability, civil or criminal: 

Held, that there wasno case of criminal mis- 
appropriation against the accused nor any reason- 
able ground for even a suspicion of such an offence 
against him, ABDUL WALIY Emperor Oudh 661 
— S. 411—Accused in possession of stolen 

revolver—Theft not recent—Conviction, propriety of. 
“A stolen revolver was found in possession of the 
accused who were engaged in collecting arms and 
explosive substances and it appeared that the theft 
was not at all recent: ‘ i 

Held, that the mere fact of possession was not 
sufficient for a conviction under s. 411, Penal Code. 
DEARANI KANTA CHAKRABARTY v, EMPEROR Cal. 1051 
8.411—Neither receiving nor retaining of 

stolen property proved—Aceused, if bound to prove 

absence of knowledge that property waa stolen— 

Criminal trial—Evidence Act (I of-1872), 8. 114, 
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: Where ina trial for an offence under s. 411, Penal 
Code, neither the receiving nor the retention of-stolen 
property has been established beyond reasonable 
doubt, the accused is. not under any necessity to prove 
that he had no reason to believe that the property 
was stolen property. KrsHowpas UTTAMOHAND v. 
EMPEROR ae ë Sind 952 
ss. 411, 414—Convietion for possession of 
stolen articles under—Whether bars conviction under 
Arms Act (XI of. 1878), s. 19 (f). 
The faét that certain persons were 
respect of possession ofa stolen revolver under ss 
411 and 414, Penal Oode, respectively is no bar to 
their being convicted in respect of it under s. 19 (f), 
“Arms Act; also. Monno v EMPEROR Oudh 354 (b) 


s. 412—Stolen property not recovered from 
accused—Some of it given up by accused's step- 
father—No proof .of . property having been taken 
to house inhabited by accused and his step-father 
— Conviction, legality of. 

Where in a case of dacoity no stolen property is 
recovered from the accused but some of it is given up 
by his step-father with whom he was living, the ac- 
cused canot be convicted under s. 412, Penal Code, 
in -the absence: of sufficient proof that the property 
had been taken to the house inhabited by the accused 
and his step-father. MAHABIR v. Emperor Oudh 708 
8..415—Burden of proof on prosecution to 

‘prove fraud or dishonesty of accused. 

In a prosecution for an offence under s. 415, Penal 
Code, tŁeņpurden is on the prosecution to prove 
fraud or dishonesty, The burden of proofis noton 
the accused to prové -their honesty. Every ingredi- 
ent which is included in the definition of the offence 
must be established by the prosecttion. MOHAMAD 
Rari v. EMPEROR i Pat. 580 

s.-4.20—Cheating—Accused receiving money 
for bribing public servant-—Prosecution for cheating 
am respect of the money if can be maintained— 

Illegal contract. -> 

Where while certain persons were being tried for 
an offence,the accused representing that he could 
influence thé court in their favour received money 
from them:and on his being prosecuted for cheat- 
ing pleaded that the moneyhaving been received 
for an illegal purpose, it should not form the basis 
of a prosecution : 

Held, that such a unsound. 
Yacoos v EMPEROR Rang. 240 


— s, 420—Offence under—Whether made out 

. under circumstances and facts stated, 

The complainant allegedin his complaint that he 
approached the accused to drop certain criminal pro- 
ceedings in respect-of the execution of a decree and 
to withdraw the execution -proceedings against him 
on receipt of a certain sum of money. The accused 
agreed to this andan agreement was- written out 
by a petition-writer and also a promissory note. 
The complainant signed the compromise but the 
accused took it back from the petition-writer without 
` signing it saying that he had to consulta friend 
before signing it and never returned the document. 
On these facts a complaint under s. 420, Penal Code, 
was made against the accused ; 

Held, that these facts did not constitute ancffence 
and in any case the matter was of such a doubtful 
nature both on the facts and in law that no criminal 
proceedings should be taken on the: allegations made 
in thecomplaint. Ram Narts v. RAJA Ram Lak. 552 

s! 420—Sharp practice resorted to for 
realising debt~Criminal responsibility, if arises, 

There was.a dispute between the complainant 





convicted in 





contention was 
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andthe accusec with regazd to a cow and calf 
which had been made over by the latter to the 
accused as security for money lent by him. The 
complainant took two respectable elders to: the ac- 
cused to demand the return ofthe cattle. Without 
having the matter referred to them, they decided 
that Rs. 50 would be the proper sum to be paid to 
get them back. On paying Rs. 50, accused accepted 
it and demanded the balanze of the debt due to 


im: K 

Held, that though the accused’s act might appear 
to be sharp practice, it was not something for which 
he could be made criminally responsible under s. 
420, Ponal Code, and that the complainant might 
have recourse to the Civil Ootrt, Ram Rup PANDAY v. 
EMPEROR Rang. 41 


——_——ss, 441, 247—Kmouledge that annoyance 
will be caused by seizinga part of an area by force 
— Offence of criminal trespcss, if made out. 

Where a person must have known that he would 
constantly cause annoyance by seizing a part ofa 
land by force, he can be held to have committed the 
offence of criminal trespass, Mata Dayan v SALIG 
Eau Oudh 630 (a) 


——— s 447—Tenant leaving property—Landlord 
entering on land and taking possession—Offence, 
whether committed by landlord. 

Where the complainant who was a tenantof the 
accused and living in his house, left the premises 
when the house felldown and the accused took 
possession of the vacant site : 

Held, that the accused committed no offence as he 
was entitled to enter as owner. Sonpu v. Rama 

Lah, 359 (b 

s. 482—ffence unde-—Mere imitation, when 
offence—Trade mark—Registrable trade mark— 
Essentials of. 

In order to constitute an offence unders, 482 
Penal Code, mers imitation is not sufficient unless 
there is an infringement of a patent or copyright or 
there isan attempt to pass of goods as goods of 
another dealer or manufacturer either by using a 
false trade mark a false description of a trademark or 
description likely to deceive purchasers by a deliberate 
imitation ofa genuine mark or description or by falsely 
giving out goodssthe goode of some other dealer 
or manufacturer, 

A registrable trade mark must contain or consist 
of at least one of the followirg essential particulars: 
(1) The name of a company, individual or firm re- 
presented in a special or particular manner ; (2) 
the signature of ihe applicart for registration or 
some predecessors in his business ; (3) an invented 
word ar invented. words ; (4)a word or words having 
no direct reference to thecharacter or quality of the 
goods, and not being, according to its ordinary 
signification, a geographical name or a surname ; (5) 
any other distinctive mark, but a name, signature or 
word or words, other than such as fall within the 
description in the above paras. (1), (2), (3) and (4) 
shall not, except ty order ofthe Board of Trade or 
the court be deemed a distinctive mark. Where 
none of the particulars appears, no trade mark can 
be said to have bæn adopted. HAFIZULLAH HAMIDULLA 
v. BK. Papa Nag. 1084. 
——s 498—Adducted woman not returned to 

complainant—Sentence of zix months’ rigorous 

imprisonment—Whether excessive, . 

-Where the accvssd on being found guilty of 
an offence under s. 498, Peral Oole, was sen- 
tenced to six months’ rigorous imprisonment and 
it appeared that though, the accused had pro- 
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mised to return the complainant’s wis tfo the com- 
` plainant, he had not done so: 
_ “Held, that the sentence was not axcessive aad 
| that the imprisonment for one montl and, twelve 
days which he hdd undergone cowd not be re- 
garded as adequate for the aggravated’ offence. 
GHULAM MUHAMMAD V. EMPEROR Lah. 444 
—S 498—Absence of proof of Fidnapping or 
abduction or cf knowledge of accusedthat girl wus 
married—No proof that accused.had.cr intended to 
«have, illicit intercourse with  gi-l—Conviczion 

“under s. 498, if justifiable ` ‘ 

Where there is no proof that the accused kidnap- 
ped or abducted a girl or that he detaned her know- 
ing thet she was amarried girland tis not satis- 
‘factorily proved that he had or intemled” to Lave 
illicit intercourse with her, a convictio-: under s. 498, 

. Penal: Qode, is not justifiable. Dorr v. EMPEROR 

: : Oudh 4C (b) 
—+—s,.499, (Exceps.9, 10), s. 300—Accused 
refusing to attend panchayat of whic? complaizant 
“was member — Statement inexplanation of refusal 

—Allegation that. complainant.had zen outcested 

— Statement, if falls within Exceps. I and 10, to 

s 199, : : 

Where it was alleged that the accused used the 
‘following words in respect of the complainant while 
refusing. to attend a panchayat of wich comp-ain- 
ant was a member: “ biradari ka mulam kat. Huqga 
band hai Biradri main khane khana ka qabil nahin 
‘hat. Utha diya jae”, andthe accused was convited 
of the offence of defamation under =. 500, Fenal 
“Cade : . 

Held, that the words onlymeantthat tne complainant 
had committed some offence against tLe rules oi the 
caste, that he had been outcasted bya part of the 

“caste and that he should be oumasted br the 
rest and that the allegation was made merely 
to explain the fact that the accused and his followers 
‘were unable to take part ina panc:ayatto which 
the complainant was admitted, and that the conduct 
of , the accused in making the stetement came 
within the meaning of the 9th and ‘1 ‘th Excep3. to 
.s. 499, Penal Code. BHAGWANT v. Emperor Oudh 821 

ss. 503, 506—Intimidation—Accused asing 
language falling within s, 50.—Compla:nant 
alarmed by threat—Conviction under . 506—Whether 
can be interfered with in revision. 

Where it was found that the compl~inant was in- 
timidated by the accused with langnage thas fell 
within s.503, Penal Code and that tae complainant 
was alarmed by the threat used: -owatds aim; 
and accused was convicted under s. 5t6 : 

Held; that the conviction could no- be interfered 
with in revision. KISHORI Lanv. EMPER Lah, 17 (a) 
——— S. 511. SER PENAL Cons, 186+, 5.312 590 
Pieader and cllent—Pleader's pow-r'to compromise 

—Construction of vakalatnama—'I- expedient or 

necessary you are to compromise, eject of. 

Where a‘ vakalatnama executed “in favour of a 
Pleader provided “avasyamanal (© necessary or 
expedient) you areto compromise fhe suit or raise 
contest therein:” | 2 

Held, that it was within the discretic of the Pleader 
to decide whether it was necessary Dr expedient to 
compromise the suit and the Pleader had therefore 
authority tocompromise without furtaer reference to 
‘the client. Tuamsu Basuyam Awancar. v. N. 
-SRINIVASACHARIAR ` z Mac, 219 
Pieadings—g'inding inconsistent vith plecdings, 

legality of—Lease— Lessor and lesee—Demard for 

rent, 

In a suit by a lessee from the Cartonment Autho- 
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Pleadings—conceld. 
ritiee as against certain persons who were in occu- 


pation of portions of the leased property, the defend- 
ants denied the ownership of the Secretary of State 


_and claimed proprietary title for themselves on the 


ground of adverse possession, and they had no case 
that’ they had built the houses upon the Oanton- 
ment land with the permission of the Cantonment 
Authorities and on thé understanding that they 
wonld=not be asked to pay any ground rent: 

Held, that it would be -quite inconsistent with 
such pleadings to hold that the defendants construct- 
ed‘ their houses with the permission of the Secretary 


‘of State and on the understanding that no rent would 
-ever, be demanded for the land on which the houses 


were built: ~ . 
Held, also, that the lessee was entitled to demand 


.rentif hislessor was so entitled. PURAN v. MANSUKH 


- All. 584 
Fraud—General allegations arenot enough. 
General allegations, however strong may be the 


Ram 





-words in which they are stated, are insufficient even 


to amount to an.averment of fraud’ of which any 
court ought to take notice. W., P. L, Figu vR. K. 
S M. CHETTIYAR FIRM Rang. 954 


Power-of-attorney—General power to do necessar? 
and requisite things—Whether includes power t 


compromise. è 


‘ Where a person was the duly constituted agent of 


another under a general. power-of-attorney -which 


recited, inter alia, “and generally in or about the 


premises to do all- and every deed and thing “re- 
quisite and necessary forall or any of the purposes 
as fully and effectually as I myself could do if per- 
sonally present”: - . 

Held, that the terms of the power of-attorney did 
not specifically confer upon the agent an authority to 
effect a compromisé or an adjustment - which he, on 
behalf of his principal had obtained. vB h 

The géneral claùse in a power-of-attorney is not to 
be. construed at large, but as giving general powers 
for the carrying into effect of the special purposes 
for which the power was given. ‘R. V. VEERAPPA 
CHETTYAR v. M. R. V. VELUSWAMI Travan: ‘Rang. 7.07 

` suat $ ik 


Practice. , 


_ _ SER ORIMINAL PROCEDURE Cope, 1898, s. 417. 431 


SEE LIMITATION Act, 1908, s. 5 127 
——— Appeal—Court of Appeal—Duty of—Court 
must confine itself to circumstances of case at the 
time judgment in appeal is delivered ` : 7 
Asa general rule, a Court of Appeal in considering 
the correctness of the judgment of the court below 


: will confine itself tothe state of the case at the time 


such judgment was rendered and will not take notice 
ofany facts which may have arisen subsequently; 
but the court will, in exceptional ‘cases, depart from 
this rule; and take notice of subsequent events on 
the principle’ thatit is the duty of the court which 
stil retains control‘ over the judgment; to take.such 
action as will shortén litigationand preserve the rights 
of both- parties Thecourt must. confine itself 
to the circumstances of the case at the-time the 
judgment in appeal was delivered. Rasa BEHARI 
SINGH V. JAIPERGASH PANDE - Pat. 1037 
———Blind, following of technicalities of .. the 
law condemned. : : ae 
The way ‘in which Subordinate Courts bring: the 


-entire judicial system into contempt: by blindly fol- 
‘lowing the technicalities of the law - without having 


recourse to the salutary -provisions contained in the 
Acts of the Legislature to undo th8 injustice.caused by 
the application of these technicalities,’ pointed out 
and condemned, KHAMIU, KESHAv Ram Lah, 517 
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Issues—Framing issues as part of judgment, 
legality of. : 
If certain issues arise on -the cross-examination of 


“GENERAL INDEX; 


a witness or in argument, they should be framed then ` 


` and-there, It is highly irregular to` frame them as, 
part of the judgment, T. N. S. Firm v. V:P. S. 
“ Muhammad HUSSAIN Mad. 608 
- New plea involving questions of law and fact 
— Whether can be taken for first time in appeal— 
Civil Procedure Code (Act V of 1908), s. 100. i 
A plea involving questions of fact as well as of 
law cannot be takenfor the firat time in appeal. 
< HARJAS Rat Argan Das v Hans Ras Lah. 513 
~~ New plea of easement in appeal—maintain- 
ability, ` see f 
A party cannot be, allowed to set upa new plea of 
` easement in second ‘appeal, Ram SHANKAR v. SHEO 
Durr to “oe , Oudh 987 
— Plaintiff, claiming property as his, found to 
, be trustee~Effect of ; 
, The plaintifs who allege that the land is their 
property cannot succeed if it is held that they are 
` not owners of land but trustees. AZIZUDDIN MUSALMAN 
v. RAMZAN-SHAH : Nag. 82 
~—~— Precedents — Unofficial reports, when to be 
referred tp. É . . 
Oourts should fall back on unofficially reported cases 
only when they can find no officially reported cases 
. on the point in issue. BANDEALY JAFFER v. S :M. PRER 
MUHAMMAD Rang. 124 


‘Pre-emption —Aeguisition of properties by vendees 
by exchanges during pendency of appeal—Joint 
deci ee against vendees passed—Death of ‘one vendee 

: during appeal—Non-impleading of heirs in time— 
Appeal, if abates completely—Vendees, if acquire 
indefeasible interesi—Competency of vendees to 
resist claim for pre-emption—Civil Procedure 
(Act V of 1908), 0. XXII, r. 8 








During tiie pendency of an appeal in a pre-emption | cution and he was apprised of the assignment of the 


suit, the vendees acquired properties by means 
of. several éxchanges- and pleaded: that they had 
. become co-sharers on the same footing as the-plaint- 
iffs and the First Court passed a joint, decree for 
pre-emption against allthe defendants on payment 
of one sum, During appeal one of the vendees died 
` ånd his heirs were not brought on.the record in 
” time, 
‘dismissed : é 3 aoe Sy 
‘ Held, that there was no fatal. defect which céuld 
have resulted in a complete abatement of the appéal 
“in the lower Court. : KN, 


‘Held, also that the properties ;acquired -by =the 
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Presidency Towns Insolvency Act—contd. ` 
Agent of mereys as security—Principal adjudged 
insolvent afore agreement is executed— Agent's 
right to reecuer deposit as money held in trust— 
Trustee mixing trust money with his own- 
Beneficiary e right to follow trust money—Obtaining 
personal decree, effect of. : is 
A company agreed to employ a person as. their 

agent on terms of an agreement which was pre- 

pared in draft, under which ‘the agent was to pay 

Rs 1000 as deposit tobe retained by the company 

who were to zay interest onit The agent paid the- 

money but before the agreement was executed the ; 
company became insolvent. The agent sued the 
company , and obtained a decree after the data of 
the insolvency for recovery of the deposit with 


| interest : 


Held, that es the agreement had not been ere- 
cuted, the monay washeld in trust for a specific 
purpose by the company, and the plaintiff would 
have been entitled to recover the whole of the 


- deposit as mmey held in trust but for the fact 


“-judgment for the amount without 


De 


Code _ 


that he had obtained a personal judgment for the 
money. A ae 
Where a trustee wrongfully mingles trust prop- 
erty with his own, the beneficiary is entitled to a 
charge on the whole property of the trustee for 
amounts due t= him. Butif he obtains a, personal 
taking steps to 
moneys . being 
right to enforce 


preserve his remedies based on the 
held in trust, tha beneficiary loses his 


the charge. O=¥FioraL AssIGNEE oF BoMBAY Vv. ABDUL 
Haver aoe = ` Bom 984 
S.55—Decree-holder becoming insolvent— 





Transfer of decree—Execution by transferee if 
permissible — Official Assignee not objecting to 
substitution—ourt; when can hold ‘that: transfer of 
- decree-within żwo years prior to adjudication *was 
good. - EE oe 
Where a judgment-debtor was a party to theexe- 


decree as well as of the petition of the transferee to 


: be ‘substituted in place of the original decree-hdlder 


and to carry or she execution, and raised no objection 


“to the transferce’s application, and the Official As- 


The appeal was, allowed and the- .whole suit -- 


` was entitled to’ execute the decree, 


. vendees on the strength of which they. claimed the - 
status of.equal co-sharers having been acquired from - 


persons: who had fyll .power to transfer the same, the 

` vendees had acquired an indefeagible 

- cient,to enable-them to resist a claim for pre-emtion. 

, JAMNA BHAGAT v. OUDH BERARI ‘Man All, 511 (b) 

i Object of law—Principle, ùf. applies to sale of 
ijmali share. - EOR da 





interest-suffi- - 


The object of the law of pre-emption is to keep . 


, out -strangers and any transaction:.whether -of sale, 
- Mortgage or lease may be pre-empted :if it offends 
against the local conditions of that law. No such 
. general principle applies to sales under the Revenue 
. Sale Law nor is there any section which gives a 
right to the court to go behind the document of in- 
cumbrance if the legal effect of it is clear. SHAKAL 
Koer v..PARMANAND R 4 ~ Pat. 963 


Présidency Towns Insolvency Act (IlI of 1909), 
+ §.52—Trusts Act (II of 1882), s. 66—Civil Pro- 
- cedure Code (Act V of 1908), O, II, r. 2—Deposit by 


' signee (the decee-holder having been adjudicatéd 


insolvent) did rt take any steps to take possession of 
the decree and-execute it-himself : SEs Aas S 

Held, that the judgment-debtor could not object to 
the execution and say that the Official Assignee alone 
It is forthe 
Official Assignee or the creditors of the énsolvent to 
object tothe mcnéy due under the decree being paid 
to the transferee pf the original decreé-holder. There- 
fore,s 55, Presidency Towns Insolvency Act, does not 
bàr the execution of the deéree by the transferee. 
Section 56, whica prevents the traisfer of property 


(by the insolvént in favour of “a particular creditor 
. with a. view to cive that creditor a 


preference over 
the other creditor, is not applicable. KA 

Tn the absence of any evidence one’ way or the.other 
it is not open tothe court to hold that the transfer 
was not in gooc faith and for valuable considera- 


. tion, ın direct ccnflict with the recitals in the deed 


of assignment and the circumstances set forth there- 
In. It is not’ svfficient for the judgmest-debtor~" 
to. say . that the. transaction was - colour- 
able andcollusiveand that the decree had vested in. 
the Official Assixnee by operation of law." He had 


“to show, not, onl> that the Official ‘Assignee. was 


* Sara 


-entitled to intervene, but also he Kad intervened.or 


that heintended so intervene. 


MAHESH PRASAD v 
Pat. 389 
8. 55—Transfew challenged as not in good 


ix 
Presidency Towns Insolvency Act—cacld. 


faith and for valuable consideration—Burden of 
proof —B financing A’s business by guarantee ct 
bank— Bank calling on B to liquidate oœrdraft cs 
guarantor—Sale deed by Ain faroc of B—3 
liquidating overdréft—Transfer, validity of 


Where a deed of sale is impeached as rot beinga - 


` transferin good faith and for valuable ccnsideration 
within the meaning of s. 55, Presidency Towns lr- 
solvency Act, it ig for the Official Assignee who 
challenges it to establish the contrary D order to 
succeed in his application. 

A who was carrying on a business wasfinanced ky 
meansofan overdraft of Rs 25,000 p.xrmitted Ly 
her bank on the guarantee of B who deposited tke 
title deeds of his house with the bank and a pro- 
missory ‘note for Rs. 25,000 signed by hinself and d. 
When the bank called qn B as guarantor to 
liquidate the overdraft, B obtained a ced of sale 

- from A and liquidated the overdraft by oayment of 
a sum less than the. guaranteed amount. Four days 
after signing the deed of sale, A left ir her home 
where she told B that she hoped to realis Rs. 35,010 
from her father's estate and B thereafter carried on 
the business to realise the stock A wacadjudicated 
insolvent and the Official Assignee appLed to have 
“the sale-deed declared void : 

Held;4hat there was no evidence th.t B knew, 
when he took the deed of sale, that A was m- 
solvent.and that the transaction was 3 real one. 

:.HARRY Pope v. OFFICIAL ASSIGNEE oF R-NGOON 

4 P.C. 743 


. Press Emergency Powers Act DÊKIL of 1931), 
ss 16,17—Police Officer searching and seiztng 
press without search warrant—Legalii- of—Order 


forfeiting press, if can be passed on r-port of sich - 


search—Order for forfeiture passed 1> absence of 
person having custody of press—Validizay of order. 
Where the Police Officer for the purpose of geiz- 
ing the press under s. 17, Press Emergsncy Powsare 
Act, is not armed with a search warrazt, as contem- 
. plated in s. 17, the search and the seizure of the press 
are illegal andthe Magistrate cannot meke the orler 
forfeiting the press unders 17 (3) of the Act. 
An order declaring a press to be f-rfeited when 
not passed in the presence of the person who had the 
_oustody and control of the press, ebould be set 
aside. NRISINGHA OHANDRA GHOSE v. EZPRROR 
Cal. 464 


-Prevention of.Molestafion and Boycottng 
Ordinance (V of 1932), s. 4— Offence under— 
Sentence of finein addition to irprisonmert— 
Legality of. i h 
A person who lowers around foreizn cloth skops 

intentionally interfering with and obsructing cus- 
tomers in their legitimate rights is guilty urcder 
s.4 Prevention of Molestation aw- Boycotting 
Ordinance. f 
The principle, that where a subsantial tərm 
of imprisonment has been inflicted, if may be in- 
appropriate to add a fine, does not apply to an offence 
under s.4 of Ordinance Vof 1932, more especially 
when the Ordinance provides for the impositioncf a 
fine either separately or along with a substantial 
term of imprisonment. DEVENDRA NATE v., EMPEROR 
Cal. 174 
Principal and agent, Sse ‘°Conrr_or Acor, 1872, 
B, 266 595 (a) 
Suit against both —Remedy only against o1e— 
Equitable principles—Applicability. 
Where an ufdisclosed principal is made a defènd- 
ent in a suit he will be: liable, bit when both 
principal and agent -ame made pamy defendants, 
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Principal and agent—concld. : 7 


only one of them is liable. Mr. J. H. PATTINSON v, 
BINDHYA DEBI Pat. 56 
Principal and surety See Contract Aor, 1872, 

es 11,129,135 = 608 
—— Creditor giving time to principal debtor— 

Surety, if discharged, . 

A surety is discharged if, without his assent, the 
creditor binds himself by sgreement with the princi- 
pal debtor togive himtime. And, with reference to 
the discharge of a surety giving time means the 
putting it out of the power of the creditor to sue 
during the extended time. T.N.S. Firm v. V. P.S. 
MUHAMMAD HUSSAIN ý Mad. 608 


Promlssory note— Cause of action for money com- 
plete—Debtor giring inadmissible hand-note for 
payment of money at a future time—Suit on original 
consideration—Parole evidence of transaction— 
Admissibility — Contract Act (IX of 1872), s. 62— 
Evidence Act (I of 1872), s. 9. 

Where acause of action for money is once complete 
initself and the debtor then gives a hand-note to 
the creditor for payment of the money ata future 
time, if the hand-note is inadmissible in evidence, the 
creditof may sue for the original consideration in 
which parole evidence of the transaction may be 
adduced. Domop Kuan v, AGHA ARSHAD Kuan 

Pat 471 F. B. 

Provincial Insolvency Act (Vof 1920), s. 4— 
Power of court to start proceedings under s.-4 sto 
motu—Fresh suit to establish title, competency of— 
Customary Law” (Punjab)—Sale by Receiver in 
insolvency—Son's right to set aside sale. 
Proceedings under s 4 of the Provincial Insolvency 

Act need not necessarily be initiated by a plaint or a 

regular application. The section is so worded that 

it is open to the court to take proceedings suo motu, 

Where a claim by theinsolvent's sons has been 
negatived by the Insolvency Court in proceedings - 
under s. 4 ofthe Provincial Insolvency Act, a suit 
by the sons for declaration of their title is not main- 
tainable. GHULAM Dasrairv. Moman LaL Lah. 912 


————ss 4, 53, 54—Transfer more than two years 
old—Offictal Receiver seeking to avoid transfer as 
fraudulent—Jurisdiction of Insolvency Court to 
entertain application—Ss. 58, 51, whether exhaustive, 
An application by the Official Receiver to avoid 

a transfer was made by an insolvent more than two 

years before presentation of the insolvency petition, as 

a fraudulent transfer, is cognizable under s. 4, Provin- 

cial Insolvency Act. Consequently the Insolvency 

Court has jurisdiction to inquire into and -set aside 

such an alienation i 
Sectioņns`53 and 44; Provincial Insolyency Act, only 

lay down rules of evidence and are‘hot exhaustive, 

Tur OFFICIAL RECEIVER, West GODAVARI, ELLoRE v. 

BEGIRAJU SUBBAYYA ' Mad. 530 (b) 

——— $38: 4, 53, 75--Application by Official 
Receiuer to set aside mortgage by insolvent as being 
fraudulent and fictittous—Dismissal of—Dismiseal 
of appeal against crder—Second ‘appeal—Com- 
petency of. r 
Where the Official Receivér filed an application to 

set aside a mortgage effected by the insolvent 
on the ground that the transaction was fictitious 
and intended to defraud the creditors and the 
application and an appeal from. it were both dis- 
missed: : 

Held, that s. 53, Provincial Insolvency Aet, applied 
and not s, 4 and heice no second appeal Jay and that 
there were no grounds for treating “the appéal asa 
petition for revision. CuztT Ram RAMRBAOHH PAL v. 
AMA RAM / ` Lah, 490 


t 
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ss. 4, 68—Claim by stranger— Oficial 

‘Receiver's jurisdiction to decide clatm—Consent of 

parties, effect of—Dismissal of clatm—Remedy— 

Claimant—Appeal under s 6 or application under 

s. 4—Estoppel, effect of, on jurisdiction. 

The Official Receiver brought an insolvent's prop- 
erty to sale. The insolvent's' wife claimed a share 
init. The claim was allowed by the Official Receiver. 
On appeal ander s..68, Provincial Insolvency Act, 
the case was remanded tothe Official Receiver by 
consent of the parties. On further enquiry the 
Official Receiver dismissed the.claim and the wife 
made an application under s. 4, Provincial Insol-. 
vency Act: ` 

Held, (i) that the Official Receiver had no 
diction to determine a claim ofthis sort; 

(ii) that the remedy against an order ona claim 
petition passed by the “Official Receiver without 
jurisdiction is net by way of appeal under s. 68 of 
the Provincial Insolvency Act, but by moving under 
s. 4 and, therefore, the fact that no appeal was pre- 
ferred unders 68 was nota bar tothe | application; 

(iii) that the applicant was not estopped from 
contending that the Official Receiver had no juris- 
diction on the ground that she had consented to the 
remand as it was a matter of jurisdiction and not 
of mere irregularity of procedure. BALA VENKATA- 
RAMA OHETIY v. ANGATHAYAMMAL Mad. 204 


g -$S. 4 and 75—Civil Procedure Code (Act V 
of 1908), s. 115—Report by Reciiver asto fictitious 
alienations by the insolvent—Whether court must 

- consider the question—Order for sale of saleable 
interest of insolvent— Competency of. revision. 
Daring the course of insolvency proceedings the 

Receiver reported tothe court that certain properties 

were fictitiously alienated by. the insolvent. The 

court refused.to consider the question and ordered 
that the saleable interests ofthe insolvent be sold. 

The auction-purchaser afterwards applied to the 

court to consider his title to the property and restore 

possession of ittohim: | 3 

, Held, ; 





juris- 





that -as appeal by leave of. court was 
competent unders. 75 of the Provincial Insolvency 
Act, petition for revision could not be ‘entertained. 
Mrrawa Ram» Kesar Das Lah 545 (a) 
$.6—Suspension of payment—When con- 
stitutes act of insolvency—Notice, necessity of— 
. Concealment of property — Whether an” act of 
_ insolvency.” . z | IIN 
In order to constitute suspensitn of payment as 
an act of insolvency, the debtor must give notice 
nto, pe creditor that he has suspendedpayment of, his 
debts. , 
Concealment ofproperty to defeat creditors does 
not constitute an act of insolvency. Harsans LAL v, 
Bore Kian i ; Lah, 628 (2) 


S. 28—Adjudization of ~ member of joint 
family—Sale by Official -Recetver—Dispute as to 
member's share—Procedure—Proper stage for 
ascertaining insolvent's share—Purchaser's rights— 
Hindu Law—Partttion—Mother’s rijhis 
Under ths Hindu Law itis well settled that until 

partition no’ co-parcener in a Hindu joint family can 

“be said to have any definite shara in the joint 

family prop2rty. Therefore, where a ‘co-pweezner is 

adjudicated insolvent andhis mother claims a share 
iu the joint property equal to her son's, it is not 
necessary to decide -this question -before the sale of 
the insolvent’s share. The purchaser at the sale will 
be entitled. to clajm partition of the property, and 
when he does so, it will bea matter for considera 
tion as to whether the mother would or would not 
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be entitled to an equal shara along with her sons.’ 
NATHU Marv. Die NATH > Lah. 840. 
———s. 28 (2}—Want of lzave of court--Whether 
affects qurisdiztion of ccurt—Omissien to, take” 
- objection jin trral Court—I+ference: of watver—- 
Trusts —Following, trust property—Mere' deposit of 
monsy— Purchase of property by  depositee— 
Depositor; if entitled to -charge over property’ 
purchased, - , PAN 
Where the plaintiff claimec a charge in respect of! 
ashare which st= alleged, 2ad been bought by the: 
defendant with ter moneys, but it was found that: 
she had only mad=a mere deposit of her moneys with. 
the defendant and there wes no evidence to prove’ 
hat the deposit was for any specific purpose: 
Held, that the plaintiff was not entitled to acharge 
ver the share, 7 
The absence of leave of court undeér s. 28 (2) of the 
Provincial Insolvency Act for. instituting a -suit-does 
not render a decree passed in the suit a-nullity, 
Therefore, where an objection of this nature is not 
taken inthe cours of first irstance and a decree has 
been passed, it must be desmed to have been waived 
and it is not opento the Official Reseiver to raise the 
point’ on appeal and contend that because of, the 
failure to obtain leave, the suit ought to have been dis- 
missed on that ground alone, NIDAMANURI SaTYAMMA 


v OrriolaL Recover, Ketsa Duistricr at 
MASULIPATAM : Mad. 699 
———— s. 31—Pratection order, when to be passed— 


of protestion — Whether bars 
order—Indebtedness, if @ 


3 


Previous refusad 
subsequent protzztton J 
ground for refusing protecticn order, 
A previous ordər refusing protection to an ingoly- 
ent isnota barto a protection order being made at 
a subsequent stage. Lapse of time and tlie fact that 
no misconduct cabe attribcted to the’ insolvent: in 
the meantime, arc circumstances which may justify a 
court in granting an.order of protection- which has 
been previously refused? Section 31, Provincial 
Insolvency Act, is so worded as toconfer a wida 
‘discretionary power on the Insolvency Court’ Tha 
discretion is not zo be exeréised arbitrarily but with 
due regard to the circumstanzes of - each case. - '. 
lf a debtor has been adjudged insolvent, has 
“placed all his assezs at the dieposal of the Insolvency 
Court without cancealing any material facts relating 
to his pecuniary position and has not been guilty 
of any fraud or Tishonesty. in relation to his credi- 
tors or his estate, anorder’of protection should - 
ordinarily be grated. .Refusal to grant protection 
in spite of the insplvent haying done all he eguld be 
expected to do, may lead to grave abuses, Unless 
some miseonduct =r wantof good faith can be im- 
puted to an insoltent, a prctection . order should 
not be refused on vague and general a ore 
Bent Prasad v. PEITA MAL . All, 819 
—s. 33—Adjudication of insolvent at the 
' instance of creditor —Creditar's duty to prove- claim 
before Official Ricetver —Duty of Official Receiver. 
When an insolvent is adjucicated at the instance 
of a creditor, it incumbent upon him to -prove 
his claim before tha Official Receiver and on such 
proof being lodged it is equally incumbent on: the 
Official: Receiver to examine the proof filed before 
him and reject it--f he-comae to the conclusion that 
the claim is not proved. BỌBHARAJ Dayaram v. 
OFFIOIAL RECEIVER, FIND : Sind 221 (b) 
— s-38—A drawing money from bank by 
deposit of title dzeds—B paying money to bank 
and taking back tiile deeds —Adjudicgtion of A.as 
insoluznt—B, if can be subrogated to the bank, ` 
- A by depositing certain title deeds: secured 
e 
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Rs. 10,000 from a bank. Anarrangemen was entered 
into between A and B by which B adv.nced to A 
the sum of Rs. 35,000 of which Rs. 10,008 were paid 
tothe bank and the title deeds taken Lack. A was 
adjudicated insolvent and the Official Leceiver took 
possession ofhis property. B put forward a claim, 
inter alia, that qua thesum `of Rs. 10,0+0 he was in 
equity entitled to be subrogated to the tank: 

Held, that it was clearly the intention = the part.es 
that out of the Rs. 35,000 advanced by'B the debt 
due to the bank was to be liquidated nd that the 
payment to the bank must be deemed-to have been 
made by B and hence he was entitled to >e subrogat- 
ed tothe bank. Sita RAM v. KARTAR SIKSH 

Lah, 239 


S. 42—Failure of insolvent to show taat 
liability arose from circumstances for which he is 
-not responsible—Inability to produce cecount beaks 
(r-Inference—Dischar ge, if can be refzsed—JOnuz of 
: proof, i : 
. Where the insolvent has not shown thas his liability 
has arisen from circumstances for wh=h he cannot 
be held responsible and is unable to prodace 
account books or to explain satisfactoril- the alleged 
loss of the hooks, the Court should not grant an 
absolute order of discharge inasmuch Sat the t-me 
of contracting the debts, the insolvens must have 
known that he had no easonabl: or probeble 
ground for expecting that he would be able to 
repay: the debts: h i 
.. Where in an application for discharge the report of 
the Official Receiver is in favour of ganting a dis- 
charge, the onus is on the-opposing credSors to prove 
the contrary. Tara SINGH v. SaRMUKH SINGH 
a à. | Lah £32 
——— 88. 44, 79—Discharge, order ¢—Release of 
„< tnsolvent from all debts provable under the Azt— 
« Notice to creditor, if necessary— Omission of nctice 
-. — Absence of fraud—Effect 
. The rule of law that an orderof dscharge shall 
release the insolvent from all debts provable under 
ithe Provincial Insolvency Act; is not qualifiec by 
any rule that the creditor should hav= notice of the 
proceedings. The rule is based on a-policy of law 
sand not any rule of constructive notice. Notice or 
-no notice s.44 comes into play and releases the in- 
‘solvent from the debt in question wKich could un- 
‘doubtedly have been proved under the Act. Section 
44 applies even where the omission ot thename of 
: the creditor is deliberately made by the insolvent 
if no question of fraud is involved. Eunpanl at v. 
NATHU, Al. 765 
——— 8. 51—Creditor's application—Assels realised 
in execution sale—Dismissal of appication— Fresh 
application fcr adjudication —Wheth-r continuation 
of prior application—Assets, if can- be treated as 
oe under second application—A splicabilita of 
: Bol, g 
. JA certain creditor applied that his debtor be 
adjudicated an insolvent. The appl cation was ad- 
mitted and an interim Receiver w.s appointed. 
The creditor then applied for stay o assele in exe- 
cution of the money decree that had been obteined 
by another creditor. It was ordered that the sale 
should take place but that the amount realized 
should be-kept in deposit to the credit ofthe ln- 
solvency Court until further orders. “This orde> was 
complied with, but ultimately the creditors’ applica- 
tion for adjudication of the debtor a: ingslvens was 
dismissed. A fresh application was- made by the 
criditér and it was followed by a retition to the 
court for withfiolding payment of the money lying to 
phe credit of the court in the previous i solvency case ; 
e 
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: Held, that the second application for adjudication 
could not be treated to be a continuation of the 
proceeding which came to an end by the dismissal 
of the previous application, and that the assets 
realized in the execution case were assets realised 
in the course of an execution before the dateof the 
application, and that s, 51, Provincial Insolvency 
Act, did not apply tothecase. D. N. Onatrerses & 
Oo. v. Ras KUMAR MANDAL Cal. 597 (b) 

- 8. 51 —Realization of assets prior to insolvency 

petition—Rights of attaching creditor and Oficial 
, Receiver. 

Where a judgment-debtor has b2en adjudicated- 
insolvent but assets were realized before the insol- 
vency: petition was filed, s. 51, Provincial Insolvency 
Act applies, Consequently, the rights of the Official: 
Receiver do not prevail over the claims of an attach- 
ing creditor. SHIVALDAS MOHANDAS v. Latoganp 
VALABDAS Sind 961 


ss 51,52—Creditur setting the emecutirg 
Court in motion without giving notice to Receiver— 
Inference of want of good fatth—Sale, if can be set 
- aside — Power of Insolvency Court to set aside sale. 
A filed a petition for adjudication as insolvent. 
Subsequently B, a creditor filed a petition of objection 
alleging that he had’ already instituted a suit for 
money due to him by A and that the trial was then. 
pending B obtained a money decree and applied 
for execution of the decree but did not apply for 
attachment of the property in dispute and asked for 
notice under O. XXI, r. 66, O:vil Procedure Code, 
He did not ask for issue of notice to the Receiver. 
Before the notice was served A was adjudicated 
insolvent In execution of the decree, a sale was held 
B purchasing the property. Then A gave notice, 
under s: 52, Provincial Insolvency Act, to the Execu- 
tion Court of the insolvency proceedings and prayed 
that the sale might not be confirmed, but the request 
was refused and sale confirmed. Subsequently on 
application by the Reseiver, the sale was set asidé: `B 
appealed: fa 
Held, .thatas B set the executing Court in motion 
without giving any notice to the Receiver under 
O, XXLI,r- 22 of the Code of Civil Procedure notwith- 
standing that the property of the debtor had vested 
in the Receiver, Bs action was clearly prompted by 
an intention to obtain preferential treatment, and 
consequently he could not avail himself of any pfo- 
tection afforded by s. 51 (3), Provincial Insolvency 
Act and hence the sale was properly set aside and 
that the Insolvency Oourt had power to set aside the 
sale 
A sale without notice to the Official Assigneeis a 
nullity. MUKTIRAM MARWARI v. Ganca Ram & GULRAS 
Ram Pat. 252 


8, 52—Scope of —Receiver not appointed till 
after sale—Court executing decree, if can act under 
8. 62, x 
Under s. 52, Provincial Insolvency Act the court 

executing the decree is to deliver possession to the 
Receiver and to no one else. Where there is no 
Receiver in existence till after the sale in execution, 
the court executing tho dccree rhould not act under 
s. 52, Sanu Durea Saran v. Bent Persad All. 832 
———S. 68. Sze Provinoran Insonvency Act, 1920, 
5.4 204 
——— s8. 78—Limi'a'ion fer proving debts—Whether 
ceases to run during pendency of insolvency 
proceedings—Sutt to recover debt after limitation 
but before annulment of adjudicatton—Procedure, 
For proving debts, limitation ceses to run during 
the pendency of insolvency proceedings, 


wee ws 
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Where a creditor of an insolvent instituted a suit 
after the. period of limitation but before annulment 
of the adjudication order, the court should not dismiss 
the suit but permit the creditor to withdraw the suit 
with liberty to sue again if so advised. BanDEALY 
JAFFER v, S. M. PEER MUHAMMAD Rang 124 


S, 78 (2)—Adjudication of defendant set 
` aside on appeal—Intervening period —Exclusion for 
‘ computing limitation for suit against defendant— 
Legality of—‘Annulled,' signijiance of. 
` The defendant was adjudicated insolvent in 1926 
and the debts were, proved before the Official 
Receiver in 1927 The order adjudicating him as 
insolvent was set aside by the High Court in 1928, 
with a direction to the lower Court to proceed with 
the application in accordance with law. The lower 





Oourt refused the application in April, 1930, and 
an appeal from order was dismissed in July, 
1930. The plaintiff instituted his suit for money 


against the defendant and contended that the period 
between the date of adjudication -and the date of 
annulment should be excluded unders. 78 (2), Pro-- 
vincial Insolvency Act, in computing the period of 
limitation for the suit : 

Held, that inasmuch as there was a valid order 
which had been annulled on appeal, s. 78 (2), Pro- 
vincial Insolvency Act, applied, although the order 
of the High Court used the words ‘set aside’ and 
not the word ‘annulled’, and that the period be- 
tween the date of adjudication and the date of an- 
nulment must be excluded. - 

Held, also that no distinction should be drawn 
between the effect of the annulment of an order 
under s. 35 andthe effect of the discharge of an 
order by a Court of Appeal. Amar SINGH v IMPERIAL 
BANK or INDIA Lah. 686 
————~s.79—Rules framed by Allahabad High 
Court under s. 79—Necessity for modification. 
| It is desirable to modify r. 3t framed by the 
Allahabad High Court under a. 79, Provincial In- 
solvency Act, to the extent that at least some advar- 
tisement mightappear in a local newspaper and 
that some steps might be taken to proélaim the 


insolvency proceedings by beat of drums in the 
locality in which the insolvent resides, KUNDAN 
Lary NATHU All. 765 
Provincial Small Cause Courts Act (IX of 


` 1887), s. 17—Deeree of Small Cause Court— 
. Reasons for decision —Whether should be set out. 
. The law doesnot ordain that reasons should be 
set out in the decree of a Small Cause Court, 
RamzswaR LAL v. SIDIQUE MIAN Pat 1056 
~ SS 24, 25—Civil Procedure Code (Act V 
< of 1908), s 85-A—Order for compensation in 
. Small Cause Suit—Revision, competency of. 
. The exercise of the right of interference under 
B. 25, Provincial Small Cause Courts Act, does not 
depend on the question whether an appeal lies or not. 
Oonsequently,a person is not shut out from ques- 
tioning under s, 25, Provincial Small Cause Courts 
‘Act, an order made against him -under s. 35 A, Civil 
Procedure Code, in a Small Oause suit. KRISHNA 
‘Dart v. RAM Saran Oudh 993 (a) 
——— 8. 25—Judgment according_to law—Whether 
can be interfered with by High Court, 
.. Under s 25, Provincial Small Cause Courts Act, 
ihe High Court has only to be satisfied that a decree 
or order in a case decided by a Court of Small 
Causes is according to Jaw, and as the cage as pre- 
sented to the court was one based on this document 
‘and as the document has been rightly held to be 
An acknowledgment as defined in Art, 1, Stamp Act, 
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it is impossible to hold thet the case has been 
decided ot herwiss than in accordance with law. 
BINDESARI Prasad v, Rau TAPESHA SINGH All 882 
—~——S 25 -Question of fact — Court disbelieving 
evidence of plaintiff and dismissing sutit—Decree, 
not shown to be not in accordance with law—, 

Interference by High Court —Propriety of. È 
* Where the question before the Small Cause Court 
was ons of fact and b2ing unable to believe the 
evidence adduced by the plaintiff who had to estab- 
lish -the- necessary fact, dismissed the suit, and 
though not bound to give reasons, the- court gave 
reasons for dismissal and the decree was not shown 
to be not according to law : : a 

‘Held, that the High Court would not interfere’ 
with the decision of the Small Cause Court, 
RAMESHWAR LAL JHUNJHUNWALA V. SIDIGUB MIAN 

Pat, 1056 
———~5, 25—Right of appeal under-—Discretionary’ 

powers of cour. . 

“ Section 23 of the Small Cause Oourts Act does not 
give any rightafappeal on law or fact and the 
powers conferred by the section are purely discre- 
tionary and not to be exercised unless it appears 
that some substantial injustice haa resulted from the 
decree of the Court of Small Causes. SHEOXANGAL 
Prasapv DURGA Sanat SHOKUL Oudh 595 (b) 
Sch. ||, Art. 8—Khatti— Suit forrent in 

respect of khattis— Whether cognizable in Court of 

Small Causes. . - 

The circumstance that certain ‘khattis' happen to 
be situate within the ambit of residential houses 
will not alter the character of the ‘khattis' them- 
selves. ‘Khattis’, whether situate within the limits 
of a residential house or otherwise, are meant for 
storage of grain, and when let apart from the houses 
in which they are situate cannot be considered to 
be places meant for human habitation. A suit for 
rent in respect of the khaitis is not one for recovery 
of rent of a house and hence is not cognizable by 
a Courtof Small Causes. KAMLA PRAsAD v, Rast 
PRASAD : All; 594 
—~ —— Art. 31 - Co-sharers—Suit, by one 
` ¢o-sharer for recovery of sums collected by his co- 

sharers in excess of their legitimate share—Whether 

entertainable by Small Cause Court. : 

A suit by one of the several joint landlords for 
recovery of sums which may have been collected by 
his co-sharers from the tenants in excess of their 
legitimate share is not cognizable by a ‘Court 
of Small Causes being essentially a suit - for 
accounts and rezovery ofthe profits of immovable 
property belonging to the plaintiffs which has been 
wrongfully received by the defendant, in view of the 
provisions of Art. 31 of the Second Schedule .of the 
Small Cause Courts Act. JAGARNATH ARAN. SINGH 
w. Biswa MOHAN KUMAR f . Pat.. 793 
— —Art. 35 (g)—Sutt for return of 

bridal gifts on breach of promise of marriage— 
- Whether cognizable by Small Cause Court, i 
` A suit for the return òf bridal gifts made toa 
woman and her parents, where the promise of mar- 
riage had been broken, and the lower Appellate 
Court varied tha decree of the trial Court is exempt- 
ed from the.cognizance of’ a Small Oause Court, 
Maune Law. Payo v. Ma Baw ; Rang. 724 

Art. 35 (I)— Person having bona fide 
claim to iree—Cuiting of tree—Suit for, damages 
for trespass and mischief by, another—Sutt, if of 

small cause nature—Appeal,if lies say, i 

-Where a peran had abona fide claim to a piece 
of; land, and, therefore to a tree- startling on itand 
“another person instituted.a suit for-damages - for 
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trespass and mischief against him for 
tree ; 

- Held, that Art. 35, cl. (ti), Provincial Small Cause 
Courts Act, did not apply and the suit being one 
ofa smali cause nature no appeal lay. Mauna Mog 
v Mauna Tux Graw Eang 333 (b) 


Public Gambling Act (II of 1867), 3. 1 —‘Inst-u- 
ment of gaming’, meaning of—Recore-y of insiru- 
. ments of gaming from raided hou-e—Witnesses 
speaking to staking—Presumption—C. P. Pullic 
Gambling Act (I of 1925), 8. 2 (1)—Hv=tence Act (I 
of 1872), s, 114. 
“Under the Public Gambling Act anying whch 
assists gaming or which is used for the furtherance 
of gaming would be instruments, of gaming and, it is 
not possible to give an exhaustive list- of such arti- 
eles. It will be necessary ina given case to corsi- 
der the article in question with reference to-he 
game that is played. | ` - 
Where on raiding a house besides recovering œr- 
tain slips of paper which were found tc be instru- 


cutting she 


ments of gaming, two witnesses deposed to the 
effect that they staked money and the stakes kad 
been accepted by the accused, itcan be concluded 


that the instruments of gaming were kept or used 
for such purpose. LACHHI Ram v. EMPEROR 

~ All, 293 
S$. 6—Scope of —Presumption ùrder. 

‘Under s.6, Public Gambling Act, the court must 
draw a presumption from the finding of cards, etc., 
that the house was used as a comr:on gaming 
house, and that presumption will-stand until it 
is rebutted. EMPEROR v. BASANT RAI All, 244 
— —8,.13—Articles for sale of value of two pice 

to one rupee—Number of tickets equa to numer 

of articles—Tickets sold for one anna egch—Sale, 
if constitutes gambling. 

The applicants had for sale a varietz of artices 
of trifling value ranging from two pice up to 
about a rupee. They adopted the method of writing 
out-as many tickets asthere were arti-les with the 
mame of one ofthe articles on each <cket. Tkey 
ook their barrow with the articles on È toa certein 
place and invited purchasers to buy ary -ticket for 
one apna. The purchaser then received the article 
the description of which was writen on the 
ticket : 

. Held, that this did not constitute gambling witLin 
the meaning ofthe Public Gambling Ast, and vas 
more of the nature of a lottery and a harrlesa one at 
that, SHIVA QHARAN v. EMPEROR All. 76 


Punjab Allenation of Land Act Xil of 1905), 
as amended byActlof 1931, s 16 (2)— Court 
ordering mortgage to be effected withou  Collectcr's 
advice—Provision not made -for ma-ntenance of 

- judgment-debtor and his family—Validity of 
morigage. 
Where the court without seeking the advice of 

the Collector orders a mortgage ofthe property of 

the judgment-debtor to be effected, and. no suitable 
provision is made for the maintenance f the jucg- 
ment-debtor and his family, the mortzage is rot 
valid under the amending section to the Punjab 

Alienation of Land Act. Busewan Das v. NIKEA 

Lah. 630 (b) 

Punjab Conspiracy (Speviql Tribunais) -Act 

> (IV Of 1930)—Heaclusive gjurisdicton, if can- 
ferred on Special Tribunal—Two curts hawng 
concurrent jurisdiction— One court tak-ng seizin 

- case—Whether excludes jurisdiction a Bani court, 
There is nothing in Act IV of 1930 which ex- 

«-clusive jurisdiction was conferred - oa-the Special 
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Tribunal, Allthat that Act declares is thet, if so 
advised, the Local Government may constitute a 
special Court with special procedure to try certain 
offences and it may then order certain persons to be 
tried before that special Court. This really means 
nothing more than that the ordinary Courts and the 
Special Tribunal have concurrent jurisdicticn over 
certain offences. Where two courts hare concurrent 
jurisdiction and one court has taken up the case, the 
jurisdiction of the other court is not ousted by the 


first Court taking seizin of the case, DHANWANTRI 
Durea Das v. EMPEROR i i Lah 843 
Punjab Courts Act (VI of 1918), s. 44—Lower 


Court having jurisdiction to determine if 
is barred— Revision from decision, if lies 
Where the lower Court has jurisdiction to deter- 
mine whether an appeal is barred or not, no revision 
is competent from such decision. Whether the 
decision is right or wrong is immaterial. MENGHA 
Ram v, Duoma Pam-RAm CHAND Lah, 505 


Punjab Custom (Power to Contest) Act (li of 
1920),8°7,scope of—Punjab Laws Act (IV of 
1872).s 5. 

_ Section 7 of the Punjab Custom (Power to Contest) 

(Act II of 1920), notwithstanding anything to the 

contrary contained in s fof the Punjab Laws Act, 

no person shall contest any alienation of non-ancest- 
ral immovable property on ths ground that such 
alienation is contrary to custom. MBLO v. JAIMAL 


appeal 


Lah. 816 
Punjab Land Revenue Act (XVII of 1887), s. 44 

—Mortgage — Redemption — Sale of equity of 
. redemption—Burden of proof—Record of Rights, 
` entry in—Presumption. % 

The plaintifs instituted a suit for possession 
of the land in dispute, by way of redemption of a 
mortgage which their predecessor-in-interest had 
effected by means of a registered deed in favour of 
the predecessor-in-interest of the defendants. The 
defendants pleaded that some years after the execu- 
tion of the mortgage deed the plaintifs, who had in 
the meantime succeeded to the equity of redemp- 
tion, had transferred the equity ofredemption by an 
oral sale to the predecessor-in-interest of the defend- 
ants, aod that mutation had thereupon been effected 
in favour of the latter. The order of the Revenue 
Officer sanctioning the mutation, stated thatthe 
plaintifis had appeared before him and had admit- 
ted the sale and the receipt of consideration in respect 
thereof. The mutation was giveneffect to in thé 
subsequent Records of Rights. The present suit 
was instituted nearly 30 years after the date of 
the mutation, and the plaintifis alleged that they 
had neither sold the equity ofredemption, nor ad- 
mitted the sale thereof, and that they had no know- 
ledge of the mutation proceedings and of the entries 
in the subsequent Record of Rights, till within a 
short time of the institution of the suit : 

Held, (1) that under s. 44 of the Punjab Land 
Revenue Act there waga statutory presumption that 
the entries in the Record of Rights were correct, 
and that the plaintifs, in order to succeed, must 
establish that the mutation order was afalse docu- 
ment, 

(2) thatthe mere fact that the patwari had com- 
mitted some irregularities in submitting the report 
on which the order of mutation was passed; was 
insufficient to displace the presumption that arose 
under s. 44 of the Punjab Land Revenue Act and. 
that in the absence of definite proof that the order 
of mutation itself was false, the plaintiffs could - not 
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be held to have discharged the burden that lay upon 
them, and that their suit must, therefore, fail. Nizam 
Dinv, Gopar - > P C. 506 (b) 
Punjab Limitatlon (Custom) Act | of 1920). Seg 
OUBTOMARY Law (PUNJAB) . 350 
—-——Art. 1—Scope of—Suit instituted after death 
of alienor— Applicability of the Article. A 
~ Under the Punjab Limitation (Custom) Act, I of 
1920, an alienation includes a testamentary disposi- 
tion of property and Art. 1 in the Schedule of the 
same Act lays down that a suit for a declaration 
that an alienation of ancestral immovable property 
shall not be binding on the plaintiff after the death 
-of the alienor must be instituted within six years of 
the date of registration when the alienation is made 
by a registered deed. The article applies even if 
the suit is instituted after the death of the alienor. 
AHMAD v. ALLAH BIBI Lah, 1069 


Punjab Municipal Act (IN of 1911), s. 172- 

, Notice issued by Municipal Committee in part beyond 
. its powers—Notice, if bad in its entirety. 

. Where the notice given by the Municipal Com- 
mittee under e, 172, Punjab Municipal Act, is in part 
within the powers conferred on the Municipality 
and in part beyond its powers, it must bə treated 
aa bad in its entirety, Gutzarr LALY. Montorean 
OomMITTEE, LUDHIANA Lah. 241 


Punjab Tenancy Act (XVI of .1887), s. 38— 
‘Abandonment’, if limited to provisions af s. $8— 
‘Question of abandonment—Question of fact—Civil 
Procedure Code (Act V of 1908), s. 100. 
‘Abandonment’ under the Punjab Tenancy Act is 

not limited to the provisions of 5 38 of the Act. 

The question of abandonment is generally ore of 
fact. Hans Gir v. RAGHBIR SINGH Lah. 1022 
s. 77 (3), (1)—Landicrd andj tenant— Suit 
` by tenant for declaration that he was entitled to 

fraction of. produce—Jurisdiction—Civil Court 
` cannot entertain suit—Trial in Civil Court in good 

faith—Objection to jurisdiction not prejudicing 
` parties+Decree may be registered as one of Revenue 

Court. , 

‘ A suit instituted by an occupancy tenant against 

his landlord for a declaration that the tenant was 

entitled to a fraction of the total produce of the land 
which was the subject of the tenancy, is cognizable 
by a Revenue Court, A Oivil Court has no jurisdic- 

tion to try such a suit. i 
. Where, however, the decree of the Civil Court has 

been passed in good faith and the objection as to 

jurisdiction has not prejudiced either ofthe parties, 
the Civil Court decree may be registered as a decree 
of the Revenue Court. ABDUL Rauta v. DITTA ; 

. Lah 30 


5, 99— Suit by mortgagee for prssession— 

_ Intention of parties to create simple mortgage 

+ accompanied by collateral security— Suit, if triable 
by Civil Court. 

Where in a suit by a mortgagee for possession of 
the mortgaged property or for return of money, it 
appeared from the allegations in the plaint that the 
intention of the parties wasthat there should bea 
simple mortgage accompanied by collateral security 
‘and while the mortgagor was to remain in posses- 
sion the mortgagee. was to receive rent in kind as 
consideration for his advance : 

Held, that in view of the provisions of s $9, 
‘Punjab Tenancy Act, the suit was triable by the 
Civil Court. DavLar Kuan v. Kana Man Pesh 766 
‘Punjab Village Panchayats Act (lll of 17922), 
_ 8.26, proviso—Claim against minor—Jurisdiction 
weni Panchayat Committee to entertain—Order passed 
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by Committee 22 contravention of s. 26—Setting aside 
' of —Civil Procedure Code (Act V of 1908);38, 151. ` 
“ Under s. 28, proviso 1 of the Punjab Village 
Panchayats’ Act, a Panchayat Committee has no 
jurisdiction to entertain or decide a claim against 
minor defendants. An order passed by the Committee 
in direct consravention of the section which 
confers upon ib limited jurisdiction is not maintain- 
able. The High Oourt under its general powers of 
superintendence-mmder s. 107 of the Government of 
India Act a3 well as under its inherent powers can 
interfere in order to set right the obvious errors com- 
mitted by the Panchayat. Kcnpan LAL v. RAM-CHAND 

Lah. 1050 
Rallways Act (kof 1890),ss. 112, 114—Season 
ticket in name of one person used by his brother 

Ticket not taken without consent-or knowledge— 

Person guilty of abetment of offence unders, 112 

committed by trother—Penal Code -(Act XLV of 

1869), ¢. 114. 

Where a sesson ticket issued in the name of a 
person who used Ly his brother, and it was not con+ 
tended that the brother had taken the ticket 
without his consent or knowledge: as 

Held, that his conduct clearly amounted to abet- 
ment of the offencs undér s. 142, Railways Act, which 
was committed by his brother. AKBARALLI HAJI 
MAHAMADALLI © EMPEROR Bom. 162 

——$ 120 —Person, includes an 
~ employee of theRailway. ~- 

The word ‘persan’ in s. 120, Railyays Act, includes 
an employee of tis Railway and the section does 
apply to Railway servants. EMPEROR » .K,, APPAL- 
SWAMY Pat. 937 la) 
———s 122--Tests for determining if entry is 

unlawful—Actiazable trespass—Unlawful entry, 

what constitutes—Entry not for committing any 

offence—W hether punishable. ot 

lf a person enters upon the Railway premises in 
contravention of th= provisions of any statute, or of | 
any rule made in axercise of statutory. powers the 
entry would undotstedly be “unlawful” within the 
meaning of s, 122, Railways Act. Ifthe entry con- 
stitutes an actiocable trespass, it would also ba 
“unlawful” within she meaning of s 122. An entry 
upon Railway prenes may be held to be unlawful 
if it constitutes an actionable trespass. His entry 
will not become “ur_awful” merely because he stibse- 
quently did something which was not an. offence but, 
which was understacd to’bé prohibited’ by the Railway 
Authority, , 4 ; 

Any entry upon che property without the perinis- 
sion, express or implied, of the ownér or occupier 
would constitute an actionable trespass and any such 
entry would amount to an unlawful entry within thé 
meaning of s. 122. But where there is implied per 
mission to enter upon the property, the entry is 
mot unlawful. i 

A licensed porter was dismissed for having absentëd 
himself fora period without leave. Subsequently a 
Railway Official sew him at the - station-platform 
carrying a passengers luggage without wedring any 
badge and handed lim over to a Policeman charging 
him with an offence mder s 122, Railways Act: < 

Held, that.as he could not be held to be a trespasser 
upon the platform, napllence was established against 
him. Emrgrok-v, Cuzspar "Al 684 
Rangoon Police-Act (lV of 1899),s 30, sub-ss, 

(a), (By, (GC), (d), fe;—Person found on rodd— 

When can be said_to be committinggan offence— 

Being by the side af a building—Whether amounts 

to ‘being within its precincts.’ ` ft tae A 
+ No offence is committed dy a person found ‘on A 


whether 
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road unless under the circumstances cetailed :n 
sub-ss. (a', ib), (c) and (e), s 30, Rangoon Police Act, 
armed with a dangerous or offensive weapon or 
lying or loitering, or with the face covered or dis- 
guised, or in possession without law Ard sub-s (4) 
only applies to people found within the precincss, 
of any dwelling house or other building or in tie 
Pack drainage space. “Being by the sids of a build- 
ing is not necessarily” being within its precincts 
except when there isa suggestion in. the record 


that the person was ina back drainage space. 
EBRAHIM v EMPEROR _ Rang, 233 
Recelver—Appointment of, against executors— 


when can be made. h i 
` The court does not as a rule appoint < Receiver as 
against executors whenever they hare obtaired 
probate, unless there is grosas misconcuct or mis- 
management and waste on their part. If they are 
tightly in possession and there is no dispute as to 
their tithe they will not be replaced by the Court 
Receiver except on very strong grounds PANDUR-NG 
p. DWARKADASS Bom €21 
Record of Rights See PUNJAB LAND TEVENUE Aor, 
“ 1887, 3.44 : 50E (b) 

Presumption arising from entre—Effect bf. 
“The presumption arising from entry n the Record 
of Rights should be given effect to umil its correct- 
nese is disproved by evidence. Gui “Fam v. AD LAT 
MAHATO Pat. 248 
Registratlon Act (XVIof 1908), s. 172), (vï — 
, Execution of decree Decree, wh-ther merely 
” ‘declaratory or executable—Tests to Cetermine—No 
“ order in deerze for recovery of arount—Deeree, 
~- executability of- 3 - . h 
“ The test to determine whether a decree is merely 
declaratory or it is directory is to see whether taere 
is a direct order against any one or in-favour ofany 
one, or whether the decree merely Gclares rights 
and obligations on the part of any ons. 
- Where neither an award nor the decree incorporat- 
ing it gives any direction for the covery o: the 
decretal amount by the plaintiff from the defendant, 
but it is simply declared that for the amount ce-tain 
property of the defendant is to remam in mortgage 
with the plaintiff for a certain  eriod anc no 
immediate order is passed for recovery of the amount, 
fhe decree is merely declaratory of Jhe rights anc 
obligations of the parties andis not capable ož en- 
forcement in execution proceedings. HUKUM Osann- 
TILK CHAND v, LORINDA Ram QILARAM = Pesh. 1094 
ss, 47; 49—Sale deed execut-d on a certain 
_ date and not registered until a later date—Whether 
~ operates from date of execution. 
“Where asaleis executed on a certain data but 
is not registered until a later date. its operation 
Wates back tothe date of execution, although until 
registration the sale-deed cannot affect the prom 
erty in question Once registration 5 effected, s. 49, 
Registration Act, nolonger appliesard s 47 begins 
to apply. Ram Narain OHAUBE v, Basouo Misra 
i AL. 1E9 

s. 49—Suit for money on urregistered mort- 
`- gage bond—Maintainability of. 
~ Section 19, Registration Act does not operate as 
bar to the institution ofa suit for moneyon an 
unregistered mortgage bond KEAETAMONI DASSI v. 
BISWANATH PAL a , Ca. 476 
~———8 49—Unregistered lease— Evidentiarr value 
-t of —Document, if can be referred to for colateral 
` purposes. ` 
“Where thé terms ofa lease are containec in a 
letter by reference to an earlier =as3 and if ‘the 
new lease is a fresh lease altogesher, the old one 
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can be- referred to fora collateral purpose such 
as to show thatthe new arrangement was subject. 
to the same period of noticeas the old one. Want 
of Registration of the original lease does not pre- 
vent this. Assam Bencar Rattway. Co Lr v. 
HARI Mowan Pat Cal. 884 
8. 50—Prior unregistered mortgagee giving 

notice to subsequent morjgagee at the time of regis- 

‘tration of laiter’s deed—Prior ity. 

Where at the time a mortgage deed is presented 
for registration, a prior, mortgagee appears before 
the Sub-Registrar and gives notice of his prior un- 
registered document, the subsequent mortgagee 
cannot claim priority. Ropar Mau v. RAMJI Das 


~ 


Lah, 40 (a) 

Religious endowment. 
Sek Custom (PUNJAB) 257 
. See HINDU Law 312 


Revenue Records—Presumption as to correctness 
of entries 

There isa presumption of correctness attached to 
entries in Revenue Records andthe person who dis- 
putes their correctness has to show that the entries 
are not correct. Rup OHAND? Har NAND 

Lah 519 (b) 

Rules for dispute as to Elections (Madras), 
‘ rr.1Ọ (a), 19, 21 and 28, Sez ELEOTIONS 

572 F. B. 

Sikh Gurdwaras Act (VIII of 1925), s. 3— 

Government declaration that an institution is a 

gurdwara—High Courts power to consider if 

declaration is justified. 

Where the Government has made a 
that an institution isa Sikh Gurdwara, it is not 
open to the High Court to consider whether the 
declaration is justified by the circumstances. Har 
PARSHAD v, COMMITTEE OF MANAGEMENT Lah, 236 
————8.18 (1) (g)—Presumption under s. 18 (1) (g)— 

When arises. 

Where it is admitted that a propérty descended 
from a mahant to his chela and from him as mahant 
to the successor-in-office, 8 18 (1) (g), Sikh Gurdwaras 
‘Act, applies and a rebuttable presumption that the 
land belongs tothe Gurdwara arises. Har PRASAD 
v. COMMITTEE OF MANAGEMENT oF GURDWARA HERAN 

Lah 236 
Sind Courts Act (Bombay Act XII of 1866), s.12 

— Pleader charged with participation in meetings and 

processions organised by an unlawful association— 

Expression of regret and disclaimer—Warning, if 

sufficient—Costs of proceedings. 

A District Judge reported to the Judicial Oom- 
missioner's Court for action under s. 12,Sind Oourts 
Act, against a Pleader for having taken part in 
political meetings and processions organised by ‘a 
‘Congress Committee which had been declared un- 
lawful by the Government. Jt appeared that he had 
been warned previously for congratulating all 
Indian leaders who had been convicted and sentenced 
under the provisions of the Salt Act and the Penal 
Code. On the present occasion, the Pleader declared 
that he had not and that he never had any intention 
of associating himself with the Congress or its 
activities or toparticipate in any disloyal movement 
or in any association declared by the Government to 
be unlawful : 

Held, that in view of the declaration made by the 
Pleader, he might be let off with a warning, but that 
he should pay the costs of the Crown. Inre HARBUX- 
RAI H. SHAHANI Sind 754 
Specific Rellef Act (I of 1877), 8. 42, Sze BINAR 
AND Opissa Distaicr BOARD ELEOTORAL RULES, R ae 
> i 9 


declaration 
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Stamp Act(H of 1899), 8. 2 (15)—Suit for 
partition—Compromise decree unstamped, whether 
“instrument of partition" —Whether chargeable unzer 
Art. 45 of Sch. I. 

Wherein a suitfor partition, the Civil Court passed 
a-decree based on a compromise filed by the parties 
and the decree was nut stamped: 

Held, that the decreeshould be treated as a 
final order, for effecting a partition, though the 
decres was based on the compromise and that being 
made by consent of parties, it was also an 
instrument whereby co-owners agreed to divide 
property in severalty and would fall within the 
meaning of “Iastrument of Partition” under s. 2 (15) 
and is chargeable with stamp duty under Art. 49 
of Sch, J, Stamp Act. MUZAFFAR HUSAIN ve SHARAFAT 
HUSAIN Oudh 506 (a) F. B. 


——s. 2 (22), Sch. l, Art. 1—Limitation Act 
(IX of 1908), s. 19—Entry in creditor's books—- 
Agreement to pay—Payee not named—Whether 
amounts to promissory note or acknowledgment — 
Proper stamp duty, ; 

Where, to save limitation a debtor wrote in the 
creditor's books as follows; “This sum of Rs. 800-11-3 
will be paid by me immediately,” and the lower 
Court held that the entry was a promissory note 
and not being duly stamped, was inadmissible in 
evidence: 

Held, (i) that the entry was not a promissory note 
as there was no named payee, but wasan agreement 
or memorandum of an agreement. KADIR Moirsin 
PULAVAR v. PANDURANGA NAIDU Mad 943 
———, 2 (24)—Wakf alalaulad wal khandan— 

Whether a deed of settlement. 


A document purporting tobe a wakf alalaulad 


wal khandanis a deed of settlement within the 
meaning ofs. 2 (24) (b', (c) Stamp Act. EMPEROR v. 
AHMAD ZAMAN KHAN Oudh 559 





s. 35, Sch. 1], Art. 1—Document acknowledg- 
ing sum borrowed—Admissibility when unstamped. 
Where A borrowed asum of money from B and 

executed a ‘sarkhat’, and afler paying that amount 
borrowed a further sum adding a note on the old 
document: “Signed by A: Rs. 250 cash have been 
taken. Besides “this nothing is due from me” and 
this document -did not bear any stamp: 

- Held, that it was perfectly justifiable to draw the 

inference that there wasan implied acknowledgment 

on the partof A tbat the sum then taken remained 
due from him; and that the circumstances that the 
words were written on an old formal document and 
signed by the debtor and left in the possession of 
the creditor justify the further inference that the 

‘document was intended to supply evidence of the 

debt and that heing unstamped the document was 

inadmissible. BINDESARI Prasap v. Ram TAPESHA 

BINGH All. 882 


s 62 (1) (b)—Conviction under s. 62,1) (b)— 
Genuine doubt capable of being entertained as to duty 
payable—Fine, 

Where a person was convicted under s. 62 (1) (b) 
Stamp Act and fined Rs.40 andit appeared that 
the proper duty payable on the document was a 
matter on which genuine doubts could be entertain- 





ed: 

Heid, that a fine of Rs. 10 was sufficient punishment. 
EMPEROR V. AHMAD ZAMAN KHAN 
——ss, 62 (1) and 65—Refusal to” passa 

properly stamped recetpt even when demanded and 

passing unstamped receipt, whether demanded or not 
~-Whether two offences though in one transaction. 

The offence undes s. 65, Stamp Act consists in not 

giving a properly stamped receipt when demanded; the 
offence under s, 62 (1) (b) consista in passing 4 
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receipt unstamped, whether one is demanded by the 
payer or not, any when a person gives an unstamped 
receipt and refuges to pass stamped receipt even when 
demanded the act of executing or signing a receipt 
without the same being duly stamped is one act and the 
act oromission of refusing to giveor not giving a 
stamped receipt when it is deranded by the person 
to whom the rece:pt is addressed ia entirely a differ- 
ent act, and heare two efiences under 8 62 (1) 
and 65 must be deemed to have been committed. 
GIRDHARDAS LILADHAR V, EMPEROR Bom. 807 


ss 62-3, 64-A— Sanction to prosecute under 
s. 64-4—Whether implies sanction to prosecute under 
s. 62-B—Question of fraud—Consideration of— 
Proof of intens—Complaint under s. 64-A—Duty of 
Magistrate to inform accused that he stood in 
jeopardy of prasecution under s 62-B—Criminal 
Procedure Codz (Act V of 1898), 8. 237. : 
The offences under ss. 62-B and 6l-A, Stamp Act, 
are not respectively minor and major offences and- it 
cannot be presumed that a sanction to a prosecution 
under s. 64-A B a sanction by implication to a 
prosecution under s. 62-B. The Collector is required 
by 8 43 of the Act, when instituting 4 prosecution 
under s. 62-B to consider whether there has been 
fraud. An express sanction, would, no doubt be eri. 
dence, that he had considered the question. Evidence 
ofan intent to defraud is necessary in order to 
sustain a conviction under s. 84-A - 
On receipt of a complaint under s. 64-A, the 
Magistrate should direct the attention of the accused 
to the fact that though the complaint was brought 
under s. 1-4 he ziso stood in jeopardy sunder a, 62-B, 
Maya SHAH v. EYPEROR Lah. 1055. 


————Sch, |, Art, 1—Document purporting to be 
- letter— Final words implying it was to remain us 
a sanad--Whether constitutes acknowledgment | i 
A document purporting to be aletter written by 
the defendant tc the plaintiff firm and containing 
references to the dealings in question and contain- 
ing final words io the effect thatit was to remain 
asanad to be of usein time of need, is not an acknow- 
ledgment within the meaning of Sch. I, Art 1, Stamp 
Act and is admissible in evidence although it is 
unstamped. Frau RAMJIMAL-GORDHAN Das v. BELA 
Raw Lah. 1009 (b) 
Succession Act (XXXIX of 1925), $. 112—Restric: 
tion as to applicability. 

Section 112, Savcession Act should be read sub- 
ject to restriction (1) of Sch. Ill of the Act. NAKSHET- 
RAMALI DEI v BaassunDAR Das Pat. 865 
——— ss. 211, 247—Administrator pendente lite 

—Appointment of — Considerations — Executors 

taking benefit under will—Probate of wili—How 

far operative—Litigating party, if can be put in 
possession by grenting administration pendente lite. 

When an administrator pendente lite is appointed 
under s. 247, Succession Act, his position is similar 
to that of a Receiver, with this distinction that the 
administrator pezdente lite rapresents the ‘estate of 
the deceased for all purposes except distribution, 
Before granting administration pendente lite the 
court has to be satisfied inthe first place that there 
is a bona fide suit pending, touching the validity of 
‘the will of the deceased. The court has to be satis- 
fied as to the necessity of such an administration 
and as to the fitness of the proposed administration, 
and if must also he satisfied that itis just and proper 
under the ‘circumstances of the case to appoint an 
administrator before subjecting the estate to the cost 
of such administration, The court has, apart. from 
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the Succession Act, general jurisdicton to ap- 
point a Receiver in any case in wEich it may 
appear just and convenient to do so. Such an ap- 
pointment cannot be claimed as of ‘r=ht merely 
because the proceedings are contested, brt whenever: 
there isa bona fide dispute and a case >f necessizy 
has bzen made out, the court in its discrecion generel- 
akes the grant. 

1 ador 8. st of the Indian Succeséion Act an 
executor is the legal representative of tre deceassd 
forall purposes, and all the property of the deceas2d 
vesta in him even before probate is g=anted. Tare 
probate of a will is operative only as the eithenticated 
evidence of the executor’s title and not ac the founca- 
tion thereof, for he derives his title fom the will 
itself, and the property of the deceased -ests in him 
from the moment the testator dies. 

An executor bəfore he proves the will may do al- 
most all acts which are incidental b his off€ce 
except those relating to suits im conaection with 
the estate; and when he has filed his -petition tor 
probate and the petition is turned mto a suit 
aud while the suit is pending, there ia no 
one legally entitled to razeive or hold the assets or 
give valid discharge. a : h 
, When executors propounding a will take, a large 
and appreciable benefit thereunder, the court treats 
the will with suspicion of more or le s weight ac- 
cording to the facts of each case, and th- onus lies on 
such an executor to prove to ths satisfection of the 
court that the testator understood what he did and 
thatit was his will, ant no probate can issue unles3 
the conscience of the court is satisfied th.t the person 
propounding the-will has led sufficient eidence whch 
on a close and carəful examination entirely remyres 
that suspicion. NS on Oe ashes í 
: [tis not proper to put a litigating partyin. possession 
by granting: administration pending th: suit unlzsa 
by consent of all patties. PANDURANG V BwaRKaDas- 

- ; ; Bom. €21 
= 38. 211, 307—Will—Wholeof self-acquired 
< property bequeathed to wife constitutirg her rzsi- 
: duary legatee—Wife, if entitled to sue for recowry 
< of debts due todeceased husband, , ane 

+ A person bequeathed the whole, f; his self. 
acquired property tohis wife subject to. certain 
bequests: in favour of his children anc the wicow 
after getting probate, sued to recover debts dus to 
her deceased husband, as the executrix ` 

Held, that the widow as executrix was the legal 
represeatative of hér deceased husband for all pur- 
poses, that the whole of his property vasted in he? as 
guch and that as there were no restrictions impcsed 
by ths will upon har, she was entitled zo recover the 
debts due to the deceased as an execitrix ISHAR 
Kaur v. AMAR Nata _ ,, Lah. 515 
; 88,216, 332, 336 — Plaintiz® entitled to 
- movables under will—Suit by plainaff with ser- 
. mission of executor on pro-note—Mamtainabili-y— 

Plaintiff not entitled to realize money witaout 
: ession certificate, anh 

Under a will ane by the plaintiff: father, the 
plaintiff wag entitled toall the movablecand debts dus 
to'her father at the time of his death. She institut- 
ed á suiton a promote. An executor had been 
‘appointed under the will and he had ken out pro- 
bate, The lower Court held that only the executor 
seould sue : < ; 

Heid, that asthe executor had- even his per- 
‘mission to sugand this assent under 8 - 36, Succession 
-Act, referred back tothe date of the death of the 








testator, the plaintiff could sue on the basis of the. 


6 roenote though abe wouwd not be enfitled to realizo 
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the money until she obtained the usual succession 
certificate. Panna Devry Mesta Saam Lan 
Lah, 633: 


~——— s8. 232—Will in favour of religious in- 
stitutions - Whether successor entitled to claim 
letters of administration. 

Where property is managed by a n:ahint and a 
will is made in. favour ef the religious mstitution, 
the successor of tha mahant is entitled to claim on- 
death of the mahant in charge, the letters of ad- 
ministration with respect to the will, Laouaman Das. 
v, Ram CHANDAR Lah, 547 
———S. 247. Sess SUCCESSION Act, 1925 3. 2:1 621: 
>———8 .307. Ser Scrszion Act, 1925,8. 21L 515: 
SS 332, 336. Bre Succession Act, 1925; 





8. 218 - 633 
Tariff Act! Of 1884). Sez Conrracr scr, 1872, s 20 
440 


Tenancy —Rent paid according to number of persons 
employed—W hether legal. K : 
-A tenancy under which rent is paid not for each 

kheo that isheld but according to the number of 

persons that each holder of a kheo may choose to 
employ is a tenancy unknown to law. BRAJENDRA 

Kispore Roy v Iswar K AIBARTA Cal, 427, 

Transfer of Property Act (IVof 1882),s. 41— 

. Burmese husband holding out wife and children as 
sole ownera—Morigags by wife and children — 

- .Estoppel of husband, ‘ 
Where a Burmese Buddhist allowed a woman who 

was originally his wife and her children to hold 

themselves out as ths sole owners of certain proper- 
ties, and t> deal with them as if they were such sole 
owners and the latier mortgaged the properties : | 
. Held, that the husbani was estopped from setting 
up a case that the mortgage was not binding on hig 
share in the proparties, unless that mortgage was 
made in bad faith and with notice of his title. 

Maune Po SEIN v, Ma Myr Rang, 1073 

———8 41—Requirements of—Good faith and cons 
sent of person interested. ; an te ne 
Under s. 41, Transfer of Property Act, not only is 

itnécessary that the transferee should have acted in 

good faith but also that the transfer should have been 
made by the ostensible owner with the consent, ex- 
pressed or implied, of the persoa interested. ` When 
these requirements are not satisfied, the principle 
laid down ins. 41, Transfer of Property Act, cannot 

apply, Nann Lau v. Karas BIBI Lik, 210 

———8. 51—Construction of building on land by 
person in good faith believing himself to be owner 
— Right of pre-emption—Payment of value of land 
and cost of building —Necessity of. 

. A and Bexchanged certain land and though 

Mutation was entered ia the Mutation Register, 

mutation was finally rejected as B was not present 

before the Revenue Officer onthe date when itcame 
up for attestation. Immediately after the exchange 

B believing himself to be owner erected a building 

thereon, When mutation was rejected A soid the 

land on which B had built to B, A collateral of 4 

applied for pre-emption: `’ 

Held, that there could be no doubtthat B acted 
in good faith and that he built on the property 
believing he was absolutely entitled thereto, that the 


‘principle enunciated in s. 51, Transfer of Property 


Act, applied and that ‘the collateral was entitled for 
pre-emption only on payment of the full sale value of 


buildings erected 
thereon: Qaim v GHULAM Lah, 36 


8.53. Sen Orvin Procepyze Cone, 1208, s. 64 


f . ; . 954 
—-$,,53—Suit to avoid transfer in fraud of 
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creditors not meant to be-for benefit of all ereditors— 

All creditors, whether necessary parties | 
- If a suit is not one brought for the benefit of all 
the creditors, though the claim in it proceeds on the 
principle enunciated in s. 53, Transfer of _ Property 

“Act, itis not a suit within that section and need 
not necessarily be brought by or on behalf of all the 
creditors. á 

Where a person who has purchased the property 
of another in execution of a decree obtained against 
the latter, instituted a suit for a declaration that a 
gift of the said property which had been made by the 
judgment-debtor to his wife was a fraudulent trans- 
action : 

Held, that as the transaction would be binding 
on the plaintiff unless it was set aside, the suit was 
one governed by Art. 91, Sch. I of the - Limitation 
Act RADHIKA Monon Gore v. HARI BAsHI SAHA 

wot ` Cal, 1010 


——-+js, 55 (4)—Vendor and purchaser—Vendee's 
dispossession by pre-emption decree—Suit by vendor 
for unpaid purchase money—Covenant in sale deed 
Expenses to contest pre-empticn suit—Whether 
can be set off by vendee. je 
Where the vendees were dispossessed soon after 

a sale, in pursuance of a pre-emption decree and 

in a suit by the vendor for balance of purchase 

money for which vendees had executed promissory 
notes, the vendees sought to set-off the expenses 

incurred by them in contesting the pre-emption on 

pao ner of a covenant contained inthe sale- 
eed : 

Held, on a construction of the covenant, that it 
was intended only to cover a defect in title and that 
it did not cover any loss resulting from a pre- 
emption suit JSHRO v. NAUBAT Rar Lah. 120 

8. 68. SEE [LIMITATION 856 
8, 70—Accretion—Large areas of new land 

cleared—Whether aceretic n. f 

Where accretion to the original holding by clearing 
new land is considerable, the new clearing is not 
accretion within the meaning of s 70, Transfer of 
Property Act. Tay Gyr v. Maune Yau Rang. 674 


—§\ 8. 78—Applicability of—Conditions neces- 
sary to be proved—Fraud etc., should be proximate 
cause of ` advance by subsequent mortgagee— 
Negligence of both parties, effect of. 

For the application of s. 78, Transfer of Property 
Act to a case itis necessary to prove that the fraud, 
misrepresentation or gross neglect of the prior mort- 
gagee was the proximate cause for the advance of 
money by the subsequent mortgagee. Ifthe fraud, 
misrepresentation or gross neglect of the prior 
mortgagee isnotthe proximate and primary cause 
but only one of various contributory factors that led 
the subsequent mortgagee to advance money, 8. 78 
can have no application. , 

Where a reference to the title deeds and the 
khewat would haveput the defendant-appellant on an 
enquiry and on making an inspection of the registers 
in the registration department, he would undoubtedly 
have discovered that the property as described in the 
deed of gift in favour of his mortgagor bad already 
been mortgaged to the plaintiffs and the ignorance of 
the defendant as tothe encumbrance onthe property 
in dispute was therefore due to the omission on his 

art to inspect the title deed of his mortgagor and 
he, as such, himself contributed to the injury: 

Held, that the defendant was not entitled to 
priority. Negligence against negligence, like that 
of estoppel against estoppel, sets the matter at 
lago. Ratan Lat v. MUKANDI Lan 
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————S. 92, as amended by Act XX of 1929 
—Mortgage—Suit by first mortgagee—Preliminary 
` decree—Payment of decree amount by subsequent ` 
martgagee—Right of subsequent mortgagee to be 
substituted as plaintiff. i 
Where after the passing of a preliminary decreə 
ina suit by the first mortgagee, the subsequent 
mortgagee pays Gf the decratel amount, he has a 
Tight to be substituted in the place of the first mort- 
gagee as a plaintiff. As the court has, under the 
present law, to passa final decree in such a suit, the 


` Judge is not funstus oficio when the payment is 


made and accepted: Yamunarar v. MAROTI Nag 514 

————$.106—Lease—Period of lease fixed by 
contrast—Lease, if determines on expiration of 
term—Notice to quit, if necessary. : 

Where the pericd of a lease is fixed bya contract 
between the parties, the lease determines on the 
expiration of the term for which it has been granted 
and the lessee is Hable to be ejected without notice 
to quit. Section 196 of the Transfer of Property 
Act has n° applicccion to a case in which the parties 
to the contract heve fixed a period of the lease, 
Kunpan Lat v Dzap OHAND ` AU 762 

$.111—Tenaney at suference —Incidents of. 

A tenant-at-sufierance has bare possession without 
right and without privity between himself and the 
owner; he has no right to any notice to quit. 
KUNDAL Lat v. DEE? CHAND KA All, 762 
Trusts Act (li of 1382), s. 23 (b)—Mutawalli as 

manager of estazz—Quasi trustee—Obligations o 

mutawalli—Benesictary under wakf deed—Suit 
` against mutawalli to recover amount—Unreasonable 

delay in payment—Beneficiary's right to interest. 

So far as the position of a mutawalli ás the manager 
of an estate goes and so far as his duty to make 
certain payments enjoined by the deed of wakf, he 
stands inthe position of a quasi-trustee and though 
he may not have any personal interest in the prop- 
erty. he hasto distharge all the obligations which 
would fall upon a trustee. a 

Where a beneficiery under a wakf deed files a suit 
for recovery of his share of the profits fromthe prop- 
erty of the mužzwalli and the payment is un- 
reasonably delayed, the beneficiary becomes entitled 


to intereston the amount claimed. KISHWARJÄHAN 
BEGAM v, ZAFAR MUHAMMAD KHAN All. 733 

S 81 SER-ANGLO-INDIANS ~ 1034. 
Undue influence Sze WILL 414, 


JU. P. District Boards Act(X of 1922),ss 34 (1), 


(2), 182—Criminal Procedure Code (Act V of 
1898), s 197—Pezal Code (Act XLV of 1860), s. 
168—Sanetion for prosecution—Whether should be 
addressed to a particular cfficer—Contract for 
supply of thousand yards of coir matting—Whether 
occasional sale of single articles Exemption under 
s 84 (2) (£)—Appitcability. : ‘ 
There is no provision in s. 197, Oriminal Proce- 
dure Code, for å sanction to ba addressed to any 
particular officer. A sanction is an order directing 
the prosecution of 2 certain person and in the ordi- 
nary way that order is conveyed to the authorities 
who are responsible for initiating prosecutions in 
the locality in question. Prosecution under s. 168, 
Panal Code, ‘read wih s. 34, U P. District Boards 
Ast, need not be started on a complaint of the Board 
or of some person authorized by the Board. Sec- 
tion 182, U. P. District Boards Act, does not appl 
ta the Case as it dces not purport to deal wit; 
offences referred toin the Act. : : i 
Section’ 34 (1), U. P. District BoardssAct, refers in 
general terms to “A member ofthe Board " and ig 
nct limited to members of partiduldr communities and 
e 


xC 
U, P. District Boards Act—concld, 


s. 34(2) refers to occasional sale of single articles 
as distinct from contracts. Contracts tor the supply 
of thousand yards of coir matting cannot be con- 
sidered to be occasional sales of singlearticles. The 
exemptions under s,31 (2) (f) do notmpply to euch 
contracts. Rupra Dar BHATT v. Emperor All.149 ib) 

U. P. Land Revenue Act (lil of 1901), 8. “10, 

1, 2—Partition proceedings— Objecticn not filed in 

tame—Dismissal of objections filed after close of 

partition suit—Appeal to District Judge—Com- 
petency of Board of Revenue Circular No.2, Lept. 

II, r. 9—Whether enlarges powers of Dis:rict 

Judge. 

Where in a partition suit in the Revenue Court, no 
objections are filed within the period allowed urder 
s. 110, U. P. Land Revenue Act, and zn objecsion 
made long after the’ partition ‘case had come to end 
obviously not entertainable under s 11), is dismissed 
noappeal lies to the District Judge. 

Oircular of Board of Revenue, No. 21, Dept, IT, 
T. 9 cannot give powers tothe District Judge which 
are in excess of the conferred by s. 112 of the Act. 
Hari Das SAHU v. NAIMA BIBI All. 980 
-—— 88.111, 112, 233 (k)—Cage relating to 

partition or union of mahals—Jurisdiction of Civil 

Court—Whether restricted by provisiens of ss. 111 

and 112—Revenue Court declining to 2ntertain the 

question of proprietary title—Suit, if can pe 

- maintained in Civil Court—Remedy of aggricved 

party. 

In a tase relating to the partition br union of 
mahals, the jurisdiction of a Civil Court is entirely 
Təstricted by the provisions of ss. 111 and 112, U. P. 
Land Revenue Act, 1901; having regerd to the prò- 
visions of s. 233 (k) of that Act. ; 

A suit cannot be maintained in a Civil Court which 
has, for one reason of another, declined to enterzain 
the question of proprietary ‘title, and kas acoord_ng- 
ly not dealt with the matter in any of the three 
ways set out-in s. 111 (1) (a) (b) end (e) of the 
U: P. Land Revenue Act. 

Per Raza, J.—The Civil Court cannot entertain a 
suit which, if substance, relates to the partition of 
a" mahal andthe object of which isto set aside an 
adversa order of revenue authorities, nor until the 
Oivil Court has authority from the Revenue Court 
to entertain a suit and decide the proprietary title, 
All other orders passed by the partition officer are 
appealable to the higher authorities an the revenue 
side. The fact that he violated the lew and paesed 
a wrong ofder could not operate to invest the Civil 
Qourt with jurisdiction. The remedy uf the aggriev- 
ed party is to appeal to the higher sutharities on 
the revenue side. Only decrees passed under sub-s. 
3° of s. 111 are appealable to the District Judge or 
the High Court or the hiet Court asthe case may 
be under the rules applicable to appeals to those 
courts. Kautra BINGH v. RUDRA PRATA? SINGH 

Cadh 138 F. B. 
6, 233 (K)—Swit not to distura mahals but 
to decide rigkts inter se—Whether barred. 

Where the object of a suit is not to disturb the 
mahals that were formad atthe partition, but is 
merely to decide the rights “in#r se “of the 
plaintiff and the defendant within these mahals, the 
suit is not barred by the provisions of's. 283 (x, U. 





P. Land Revenue Att. Ras RATBSEWARI Kava v. 
Jana BAHADUR SINGH ° Oudh 132 
u. P. Municipal Rules, rr. 2, 3. Sze U. P. 

MoniolpaLirizs Act, 19816, s. 396 591. 


U. P. Municipalities Act (H of 19163, sa. 2,196 
Permanent chabutra with ro00f—~ Whether a ‘building’ 
Setting sp roof on chabatia te estcence—Noti go 
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é . 
U. P. Munlclpalltles Act—cohcld, 


under s. 186—Legality of —Notice to remove chabutrå 

—Subsequent notice to quit—Waiver, if effected’ 

Although a temporary protection against heat or 
rain isnota building within the meaningof s. 2, 
U. P. Municipalities Act, yet a permanent chabutra 
with a roof upon it comes within thé definition of 
‘building’ in s 2, whether the roof itself is or is not 
of such a permanent character as the chabutra. 

Setting up a roofon @ chabutra already existing 
is at least altering part of a building if itis not 
actually erecting a building. In such cases, a notice 
under s. 186, U. P. Municipalities Act, is not illegal, 

Where a person isin possession of a plot and the 
Municipal Board issues anotice to remove a chabutra 
on the plot, the Municipal Board cannot be said to 
waive their rightsto have the chabutra removed by 
issuing a second notice to quit the land for failure to 
remove it. MUNSHI LAL y. EMPEROR All, 284 
$.296—U P. Municipal Rules, rr. 2, 38~— 

Failure to apply for renewal of license for motor 

car— Offence — Subsequent application and 

correspondence with Municipality, effect of. 

Under r. 3 of the Rules framed under the U, P. 
Municipalities Act, if a person possessing a motor 
car does not apply for renewal of his license on the 
expiry of its period, he commits a breach of the 
tule and forthat breach he can be prosecuted by 
the Municipality It is no defence to say that he 
was not ‘aware that under the rules he had to make 
a fresh application for renewal. Nor can he plead 
that the offence which had already been committed 
ceases to be an offence simply because he had applied 
for a license subsequently on receipt of a notice 
from the Board, and the Municipality had entered 
into correspondence with him Dr. Faruki v. 
MUNIOIPAL BOARD, ALLAHABAD All. 691 
——8.307—Fine under — Further daily 

fine aslong as breach is continued—Legality of. 

A Magistrate ordered a person to remove a 
chabwira and shed within ten days and also fined 
him under s. 307. He also added that on failure to 
rémove he would have to paya further fine of Re. 1 
per day until such timeas he continued the breach: 

Hetd, thet the order of the Magistrate inflicting a 
further fine of Re. 1 perdiem was bad and should ba 
set aside Munsur LAL u. EMPEROR All. 254 
U. P. Public Gambling Act (1011925), s.2 11) 

Sze PUBLIC GAMBLING Act, 1867, s. 1 293 
U.P. Town Improvement Act VIII of 1919), 

5. 64 (1) (b). Sse U. P. Town IMPROVEMENT 

(APPEALS) Act, 1920, 64. 3 412 
ss, 72, 97—Suit by ex-employee of Improve- 

ment Trust for provident fund—Applicability of 

s3. 72, 78, 

Sections 72 and 97, U. P. Town Improvement Act, 
are not applicable to a suit instituted by a person 
whose services were dispensed with by the Improve- 
ment Trust, for recovery of his provident fund and 
the provisions of these sections cannot be invoked to 
declare such a suit time-barred. ABDUL GHaroor Kuan 
@ LUCKNOW JMPROYEMENT TRUST Oudh 706 
U. P. Town Improvement (Appeals) Act (II of 

1820), s.3—U.P. Town Improvement Act (VIII 

of 1919), s 64 (1) (b)—Ex parte deciston—Presi- 

dent of tribunal refusing to set aside ex parte 
decision—Appeal to High Court—Whether lies, 

An order ofthe President of the Tribunal, Im- 
provement Trust, Allahabad, refusing to set aside 
an ex parte decision under s. 64 (1) (b), U. P. Town 
Improvement Act of 1919, is not appeadable to tha 
High Court under s, 3 ofthe U. P. Town Impreve- 
ment (Appeals) Act. BHAWANI PRASAD v, BEORWTARY 
of Brae All. 412 
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Wal]lb-ul-arz—Construction—'Bila lihaz kisi qism 
hagiat ke,’ meaning of. 

A wajib-ul-arz provided “ aurat bewa bila likag 
kisi qism kagiat ke bahalat adam maujudgi aulad 
narina hissa shaudari ki malik hoti hai aur usko 
ikhtiar intiqal har tarah ka hasil rahta hai”: 

Beld, that the.words “bila lihaz kisi qism hagiat 
ke” referred only to the distinction between ances- 
tral and self-acquired property, and that it was 
never intended that the shgre of a deceased hus- 
band in joint family property should go to his 
widow. Ras RAJESHWARI Kaur v. Jana BAHADUR 
SINGH Oudh 131 





Tachakri maf, meaning of. 

Where a wajib-ul-arz contains a remark “ta- 
chakri maf", it may as wellapply to a tenant who 
held land rent free aslong as he performed certain 
services as toa servant or licensee who held land 
only on condition of service; in fact, itis more ap- 
plicable to the first case. FATERAM v. JANAK 

‘Nag. 404 

WII. Ses Succzsston Aor, 1935, s. 211 515 

Administration—Provision that beneficiary 

was not entitled to share until distribution— Bene- 

ficiary, if entitled to account of income and expen- 
iLtUre. a 5 

Where under the terms of a will, subject to certain 
pecuniary bequests, the estate is to be divided 
into certain shares to be distributed to several 
beneficiaries, until the date of distribution arrives 
there is nothing which the beneficiary can 
assert to be or to represent his share and nothing of 
which hbe can claim the income. The whole remains 
vested in the executor for the purposes of administra- 


tion The beneficiary is not entitled to an 
account of the income and expenditure of the 
estate. Ewe Krox Nro v. Na Aun Taye P.C 163 





Uonstruction—Beguest ef ali movable and 
-immovable property, whether covers right to manage 
dharmsala—Request for dharmarth and dharmesala 
and Sanskrit education, whether void for uncertain- 
ty. 

Where a person who had established a dharmsala 
and was managing the same bequeathed movable 
and immovable property of every description owned 
by him and appointed certain persons as the execu- 
tors or trustees ofthe will and directed them to 
apply after his death in such a manner as they con- 
sider proper the money and property bequeathed to 
them for dharmarth, the dharmsala and Sanskrit 
education : 

Held, (i) that the deceased-intended by the will 
to dispose ofhis entire property including his right 
to manage the dharmsala and the attached proper- 


y; 
(ii) that tho bequest to ‘dharmarth' was void for 
uncertainty. 


(iii) that as the will left to the trustees to apply 
the funds to either of these three objects andin 
such proportion as they think fit, in other words to 
apply the whole of the income of the trust property 
to dharmarth to the exclusion of the other objects 
or such part of it as theymay deem fit or even not 
to apply any portion of it to dharmarth, the be- 
quesi for the dharmsala and Sanskrit education 
were also void. Narain Das v, BRIS Lan Lah, 1013 
—+— Construction—Inter pretation of Hindu wills 

—Legatee not alive on date of will ~Bequest not 

postponed —Effect—Bequest to son of B or O—B and 

O having more than one son—Bequest, if void for 

ancertainty—Charitabte bequests essential features of. 

The cardinàl rule governing thə Hindu wills is 
that a person capable of taking under ə will 
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must be such a person as could take the gift 
inter vivos and, therefore, must either infact or in 
contemplation of law bein existence at the date of 
the death of the testator. 3 

A will executed by a Hindu’ provided, inter alia: 

“A, first male child by the present wife 
to be heir, in default of any male child being 
born to him or dying in childhood. either a son of 
Bor C to be leir. The boy should live with the 
daughter-in-law-es her adopted gon.” 

“Rupees 10,000 should be set apart ina fund the 
income of which the executors shall apply to the relief 
of any poor and deserving Karan family or families or 
individuals in shape of necessaries of life in times 
of distress, medical or educational aid, help for 
marriage of daughter or such other deserving cause.” 

“The residue to be administered by the 
executors for the benefit of heir to pass to him 
absolutely on hie attaining the age of 21 years.” 

Held on construction of the will: 

(vt) that no sun of A was in existence at 
the time of the testator’s death and it 
could not hava been within the contempla- 
tion of the testator that the operation of the be- 


quest should be suspended indefinitely until a son 


was torn to him, no matter how, long” after the 
death of the testator that event might take place, 
and hence theexzeption to s, 112, Succession Act 
could not apply to the case, We 

(it) that the second part of cl. 1 of the will 
was void for uncertainty as extrinsic evidence was 
inadmissible to prove which son of B or C, both 
of whom had more than one son, was meant. 

(iii) that with regard to the third clause, the 
words used by the testator being sufficiently 
certain and descriptive to indicate- the class of 
persons whom the testator intended to benefit, that 
clause was operative, 

The essential feature of most of the charitable 
trusts is thatthe beneficiaries are an uncertain and 
indefinite class of persons described in general, often 
fluctuating and changing in their individual num- 
bers. NAKSHETRAMALI DBI v. BRAJASUNDER Dag 

Pat. 865 
Testatrix, an intelligent lady—Onus of proof 
of fraud or undue influence—Undue influence, 
proof required—Will in favour of person in active 
confidence with testatrix— Will due tó false belief in- 
duced by such person—Duty of court—Mentab weak- 
ness to constitute testamentary incapacity, if must 
be qua will in question, 

Where the testacrix is an intelligent lady, the anua 
is thrown on theca@veator to prove either fraud or 
undue influencein obtaining the will. ; 
` It is not enough to show, that the testatrix's wilt 
was dominated by the propounder but it must be 
shown further that the influence was exercised on the 
particular occasion and the will wes the result of 
that influence 

Where there iano evidence of undue jnfluence.in 
the sense that the testatrix was coerced to make thé’ 
will, but the will was the result of afalse repre- 
sentation to her that alarge sum was owing by er, 
the will cannot stand, as the fraudulent misrepre- 
sentation vitally aifected the judgment of the testa- 
trix. : 





` To be such mental weakness as would be sufficien 
te constitute testamentary ‘incapacity, such ineapa- 
city must be qua she will in question. ; 
Where the will is made infavour efa person in a 
position of active confideuce with her and as a result 
of false belief induced in her, if is-the duty of the court. 


želi 
WIll—-contd. 


to scan the evidence of independent volition clese_y 
in order to be sure that there had been a thorough 
understanding of the consequences by her. NaBAGOP=L 
SARKAR v. MRS SARALA BALA MITTER Cal. 414 
WORDS AND PHRASES:— : 


Agent duly authorised, meaning of. 
Liwiration Aor, 1208, ss. 19, 20 49 

Choultry, meaning of. Sun Maprss DISTRIIT 
MUNICIPALITIES Act, 1920, 8. &3 (0) 307 

Contractor in s. 12 (2), meaning of, Sæ 


WORKMEN'S CoMPENSATION Act, 1928, s3. 
13 
Entire estate, meaning of. SER HINDU Law 1083 


Guzara, meaning of. 

The guzara is a sort of 
or under-proprietary tenure carved ont in tae 
estate ABDUL QAYUM V ABDUL RAHMAN Oudh 710 

Incidental to registration, meacing of. S3E 

Motor VEHICLES AOT, 1914, 68. 10, 11 @) (a) 
i 6 


subordinate zamindari 


. 


Information, meaning of. SEE PENAL Copr, 1860, 
s. 182 254 
instrument of gaming, meaning of. SEE Pusric 
GAMBLING Aor, 1867, s. | "2603 
Interest, meaning of Ser OrvıL PROOEDURE CorE, 
190R, O. XXI, er. 59,60, 61 2 9 
Public servant concerned, mearing of, Sep 
Incomz Tax Act, 1922, 88 52, 195 (1) 653 
Tank, definition of. Sse BURMA FISEBRIES ACT, 
1905, ss. 3 (2) 21 (b) 644 
Workmen's Gompensation—Master and servant— 
Liability when the accident is out of and in the 
course of employment —Accident by natural forcee— 
Association with employment, whether should be 
proved—Right to compensation. 
The question as to whether an accident arises 
out ofthe employment of a workmen, deperds 
on the facts of the particular case. Inorler to make 
the employer liable the accident must bs connected 
with the employment and must arise “out of” it. Ifa 
workman is injured by some natural force such as 
lightning. the heat of the sun, or extreme ccd, 
which in itself has no kind of connection with em- 
ployment, he cannot recover unless he an sufficieat- 
Ïy associate such injury with his employment. 
This he can do if he can show that the employment 
d him in a special degree to suffering such an 
ut if he is injured by contact physically 
of the place where he works,, than, 
apart from questions of his own misconduct, he at 


+ once associat 
and nothing c | 
the roof or walls fall upon him, or-he slips upon 
the premises th 
quiry as tow 
BROOKER V 


Workmen's Compensation Act (VIO of 1923), 
s.2 (1) (a)—Employment 
Liability of employer. 
Where aman is employed for the. purposes of a 

trade or business, the employer is liable even if 

the employment is of a casual nafare. ABSUL 

Hossein v SECRETARY oF STATE Rang. 729 

ss. 2, 3, 12—Accident occurring while 
returning from work by recognized conveyance— 
Whether in course of. employment—W orimen engaged 
through sub contractor— Employer's liability— 
Employment only for two days before accident— 
Right to compensation. | 
A cooly who was working at unloading coal from 

a steamer, atthe end of his work got into a sampan 

e 
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to goashore with other coolies. When in the sampan 
owing to the falling on them of some hot cinders 
thrown overboard and leaning on one side to avoid 
them, the sampan capsized and all were thrown into 
the river and the deceased was drowned : 

Held, that the accident arose in the course of the 
deceased's employment, as he wason his way back 
to the wharf where his employment for the day 
would end andas goingto and fro in the sampan 
was a recognized way for coolies to travel it could not 
be said that travellingin a sampan was an act in 
itself of such an inherently dangerous nature that a 
man who adopted! it was obviously taking a risk for 
which he must be held to be responsible. 

Where the employers who are cooly contractors 
engage a sub-contractor for the execution of work 
which is ordinarily part of their own trade or busi- 
ness, the employers are liable under the Workmen’s 
Compensation Act and not the sub contractor. 

The fact that a workman had been employed only 
for two days for the employer's trade or business 
when theaccident occurred doesnot .disentitle him to 
compensation. A.A, THAVvVER Bros. v. Mursu MARIAM- 
MAL Rang. 102 
- ss 12 (1) (2), 13—Contractor in s 12 D, 

meaning of—Independent contractor — Death of 

workman “due to defective materials supplied— 

Compensaiion— Liability of contractor—Muccadam 

engaged by contractor — Liability of—Contractor, 

af canrealise compensation paid, from muccadam, i 

The contractor referred toin s. 12 (2), Workmen's 
Compensation Act, is the contractor who contracts 
directly with the principal as defined- ins. 12 (1).’ 
Consequently, if there is any further sub-letting of 
the contract, an indemnity cannot be obtained under 
the Act and must be sought by recourse to the Civil 
Court. The words ‘any such indemnity’ in s. 12 (2) 
relates only to the indemnity between the principal 
ana the original contractor, 

n independent contractor, generally speaking, i 
one who undertakes to produce a een. result i 
do a certain work without being controlled by the 
person for whom he does the work. A contractor 
executing an independent employment is not the 
servant of the perron who engages his services, and 
he does not make such persen liable for any torte he 
or his servants have committed, nor isa sub-contrac- 
tor the servant of the contractor who has employed 

m. 

The plaintiff was the sole contractor for the coaling 
of steamers in Bombay. He gave a sub-contract of 
coaling to the defendants who are muccadams who 
engaged several workmen. One of the workmen fell 
down by reason of one of the ropes breaking and died 
His widow applied for compensation and the plaintiff 
was ordered to pay her. He then sought to recover the 
amountfrom the defendants: 

Held, (i) that even if the defendants were in tke 
position of sub-contractors, the deceased workman 
was engaged in a work in the performance of which 
the plaintiff was interested, and the plaintiff was 
under an obligation underthe law to take reasonable 
care that at the time he supplied the staging and the 
ropes they were in a state of reasonable fitness and 
safety for the work for which they were used : 

lii) having neglected to use ordinary care and 
the injury having ensued by reason of the neglect 
he was liable, and the duty which he owed'to the 
workman extended to a danger which was the result of 
negligence even without any intention on t 
the plaintiff; 4 ene 

(iii) that the defendants were not independent con- 
tractors and henge the injury that was sustained by 
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the deceased was not caused under. circumstances 


creating a legal liability on the part of the defendants: 

(iv) consequently, the plaintiff could not recover 
from the defendants the compensation he was ordered 
to pay to theewidow of the deceased workman. Sir 
DHUONJIBHOY Bomanst v Gunpa KHANDU Bom. 616 
——— ss. 26, 30 (a),Sch. I—Retrial—Failure 

to compty with rules ins 26—Whether sufficient 

ground for re-trial—Claim for 10 per cent. of loss 
of earning capacity—When can be granted- 
findings of -fact by Commissioner —Interterence. 

Where the Commissioner, in a case under the 
Workmen's Compensation Act, fails tocomply with 
the rules mentioned in s. X6 of the Act, that by 
itself is nota sufficient ground for ordering a 
re-trial. Before ordering such re-trial, the court 
has to be satisfied that in consequence of such non- 
compliance there has been a failure of justice. 

In order to claim 70 per cent. of loss of earning 
capacity as compensation the workman hasto bring 
his case within the words “complete and permansnt 
loss of the use of any limb or member” referred to 
in the foot-note to that schedule. It was only then 
that he could ask the Commissioner to hold that 


such complete and permanent loss ofthe use of his . 


limb should be deemed to be the loss if his limb. 
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Obiter —It is open to argument that if the Proviso » , 


to s. 30 is not happily worded and is capable of 


„being construed in two different wavs, that construc- 


tion should prevail which would give effect to the 
intention of the Legislature; and if on a reading of 
the differen; sections of the Act it ie clear that the 
intention of the Legislature was that on questions of 
fact the findings of the Commissioner should not be 
challenged, the proper interpretation to be put upon 
the proviso would be to limit the power of the 
court to interfere only with such findings of fact 
as depend upon questions of law. Prsrons1 BHIoas 
v. FARID KHAN Sind 696 
Sci. Il, cl. 12—Workman employed in a 
hand-dug well— Whether comes within the ambit of 
cl, 12—Question whether he is employed in con- 
nection with operations therein referred 

Question of fact. 

A workman employed in a hand-dug well may 
fall within she ambit of cl. 12 of Sch. 1I, Workmen's 
Compensation Act, but whether he is employed in 
connection with the operations therein referred to 
or any of them is a. question of fact which has to 
be determint by the proper authority and not by 
the High Court In the matter of Mauna Ya Ba 

Rang. 1009 (a) 


to— 
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LAW RELATING TO SEARCH BY POLICE OFFICERS : 
RULES AND ORDERS RELATING THERETO— 
JURISDIOTION OF COURTS. 
[OONTBIBUTED.] 


The solicitude of Indian Criminal Law 
and protedure to safeguard the interest of 
an accused person in all possible ways is 
well illustrated by strict provisions relating 
to searches by the Police and search war- 
rants: by Criminal Courts. ‘ 

Successful detection of- offences entails 
making a search for both person and prop- 
erty and it. rests purely with the investi- 
gating officer to decide and determine as to 
when such discretion should be exercised. 
Necessity for such search may arise at any 
stage of the investigation—after recording 
acomplaint or after inspecting the scene, 
or on facts brought out by examining 
witnesses, and when such necessity arises, 
the officer in charge should not waste even 
a minute. Search can be made at any 
. time day or night, and when searches are 
postponed till sunrise, an intelligent watch 
over the house prior to the search will be 
advisable. | „œ 

Personal search is called for immediately 
on arrest and this should be thoroughly 
carried out. If the accused absconds— 
traces of an absconder is a matter that 
often calls for much patience and skill. 
It very often requires considerable experi- 
ence on the part of the investigating officer 
before he traces out the absconder. To 
prevent absconding and to compel attead- 
ance, and to facilitate subsequent arrest, 
recourseto the provisions of ss. 212, 216, 
216-A, Indian Penal Code, proves very 
useful. Absconder’s relatives, friends and 
associates should be informed of the abs- 
conding and warned that they will be 
prosecuted if they conceal him. 

Under ss: 87 and 88, Criminal Procedure 
Code, proclamation and attachment of the 
absconder’s property should be lawfully 
effected. 

Legal proof of absconding is usually 
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furnished by the testimony of the constable 
who should establish the identity of the 
accused, that the accused was searched for 
and found absconding. 

After securing the person of the accused 
if heis an absconder or otherwise not of 
that locality, identification proceedings 
should be started. It is always desirable 
to arrange for identification of the accused 
before the nearest Magistrate procurable. 
Ifa Magistrate is not procurable, at least 
two witnesses of undoubted standing should, 
be askedto be present. Every precaution 
should be taken to ensure fairness both 
during and antecedent to the actual pro- 
ceedings. 

When identification proceedings 
taken in jail ; A 
. (1) ThedJailor on admission of thesus- 
pect should be informed of the coming 
identification. ji . 

(2) The Jailor should prohibit any: 
change 1n appearance of the prisoner from 
that in which entry to jail was made, e. g,— 
Beard notto be shaved (worn ata timeof 
entry or vice versa) and the same clothes 
to be wornas at the time of entry. 

(3) The conducting officer should keep 
a record of proceedings. In identification 
matters, ths burden of satisfying the court 
that the evidence is free from tampering 
generally falls on the Police. 

Next,as regards the actual conduct of 
proceedings, the following hints or pre- 
cautions, should be noted or observed. 

(1) Selection for the parade of only ° 
non-suspects of the same religion. 

(2) Securing of privacy from view of the 
parade. .- 

(3) Exclusion of everyone, especially of 
the Police. from the proceedings. 

(4) Seclusion till the cgmpletion of pro» 
ceedings of each witness as are finished 
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with, from others whosé evidence has. to be 
taken yet. This precaution should exclude 
possibility of signals. 

(5, Changing the place. or places. in 
view of persons to be identified at scere- 
tion, before arrival of each witness. 

(6) Exclusion of the man depused to 
call each witness from a view of tha pro- 
ceedings. 

(7) Definite information is required in 
cases where witness admits prior acquaint- 
ance with any suspect .he identifies. 

(8) Recording any well-founded sbjec- 
tion by any suspect, to any point- in the 
proceedings. After the identificatior pro- 
ceedings are thus completed, the ?olice 
Officer has -gót to exercise -his disccetion 
in letting the accused on bail or-not. 

In cases where the accused does not 
abscond, and is arrested straight: away, 
immediately on - such arrest personal search 
is called for and this should be thorcighly. 
carried out to -prevent the offender from 
being aggressive by disarming him at-once, 
if he isin possession of: offensive weapons 
or articles of self-destruction; and © dis- 
cover any incriminating articles tLat he 
may have inhis keeping. 

Before making..a house search-the-_nves- 
tigating Oficer- before entry, should iform 
the owner or occupier of the house,>f his 
intention to search, failing productdn of 
the necessary articles. If the pers pro- 
duces them, then no search need. he—made. 
If not, search should be: made -and respect- 
able and impartial witnesses, prefrably 
literate ones and residents of the -locélity if 
possible should be. selected as search wit- 
nesses. The Officer- should. bear in mind 
“The .morerespectable the. persons se-ected, 
the more convincing will be their testi- 
mony.” - - 

It might well be said that the.okject of 
the Codéin.- making it obligatory-tc have 
independent witnesses. is to makə the 
Police Officers immune from any attæk. 

Shadi Lal, C. J., in Abdulla v. Emperor 
91 Ind. Cas. 249; 27 Or. L. J. 73; says taat the 
object of the Legislature -in .requiriag the 
presence of witnesses is. to . guard egainst 


» possible chicanery and-unfair dealing- 


Therefore-an Officer authorised b7 Law 
to make a search ought to exercsse the 
very greatest caution in fulfilling the-for- 
malities required by law fer making a 
search and providing every’ possible safe- 


guard so as. not to allow any hancle for - 


adverse:criticism. l 
. The. provision that the-witnesses:of the 
gearch should be inhahbitgnts of the loca- 
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lityisintended to operate in favour of the 
accused and Young, J., in Ma Hiway v. Em- 
peror, 86 Ind. Cas. 475; 26 Cr. L. J. 827, says 
thatin a densely populated town, persons 
in the in.mediate vicinity should be the 
witnesses of the search. Thid is an 
example of the extreme solicitude of the 
Indian Criminal Law tg protect and safe- 
guard the interests of an accused person. 
in all possible ways. | 

‘According to. the provisions of s. 103, 


_ Criminal Procedure Code, witnesses should 


be actual witnesses to the finding of prop- 
erty. It isnot a sufficient compliance with 
this section that the witnesses should be 
merely summoned and kept present outside 
a building while the search is being car- 
ried on within it and then called in tosee 
what has been found. 

. The intention of the enactment is to 
ensure that. searches are conducted with 
decency and inorder that no wrong doing 
suca as planting articles by the Police in 
the house searched should take place. 
Regularity and proper conduct of searches 
could be. secured only if those should be 
chosen as -witnesses -who can be reasonably 
relied on to secure the desired result and 
-whose trustworthiness and ability towards 
the- carrying out of. the particular duty 
required of them can be felt; Gopi Mahto v. ` 
Emperor 136 Ind. Cas. 60; 33 Cr. L. J. 233, The 
intention. is-to protect the person whose house 
is. searched and to give confidence to 
neighbours. It is.with the.object of ensur- 
ing thatsearches are conducted fairly and 
squarely- that the witnesses are given, 
before entering, an opportunity of satisfying 
themselvesthatthe. Police had nothing on 
their persons. Eutthe mere fact that the 
witnesses actually helped the Police in 
making the search will not make itone in 
contravention of s= 103 so asto destroy the 
presumption under s. 7 of: the Gamblin 
Act: Emperor v, Wun Na, 103 Ind. Cas. 557; 
5 R1291; 28 Cr. L.J. 701. 

Departmental rules which. provide for 
precautions to be observed to avoid -foul 
play, .which are: 

(a) the examination of every member of 

>- . the searching party before entry - 

(b) Not allowing the complainant or.an 

informer inside. the house during 
search unless his presence.is.indis- 
pensable to identify property or to 
point out the place ofits concealment. 
(c) In: the latter case, the owner or occupier 
of the house should be allowed to 
make. a thorough search’ of the_in- 
former or complainant before al- 


‘are alleged orreasonably suspected to have. 
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lowing him admittance. It should 
be noted that the occupier of the 
house or his representatives’ should 
never be prevented from being pre- 
sent throughout the search unless by 
their conduct they forfeit their right 
to be present. 

The investigating officer will have to be 
on the alert to prevent the secret introduc- 
tion of any incriminating articles into the 
house by any member of thesearching party. 
Once the house search has commenced, the 
whole search party should remain together 
watching the details. Further each member 
ofthe party should not be permitted to 
split up the work and commence to work 
on his own plan, but the party's plan should 


be subordinated to that of the officer in- 


charge who by his’ observation and ex- 
perience should afford assistance and main- 
tain discipline. 

The presence of witnesses is nota mere 
formality. They must actually be eye- 
witnesses tothe whole search and must be 
able to see clearly where each thing is found. 
Experienced investigating officers will find 
some clue regarding places where search 
‘should be made in a house by closely watch- 
ing and observing the demeanour and facial 
expression of the inmatesof the house and 
their movements as well. 

Only those articles should be seized which 


been stolen or which are found in circums- 
tances whichcreale a reasonable suspicion 
of the commission of an offence. - 

Search should be thorough—No part of 
the room or upper storey should be left out 
e.g., (a) walls and floors of houses throughout; 
(b) The thatch and zenana floor; (e) Drains 
or pools: containing dirty water; (d) Ear- 
thern pots or cooking utensils; (e) Heaps-of 
ecowdung cakes and hay stack ete. (f 
Blind wells, cavities in the house; (g) Places 
for worshipping family deities or images; 
and lastly rolls of bedding, should not be 
left out. ; 

Any actor acts of the inmate outof the 
ordinary way, should arrest immediate 
attention. Lastly articles discovered and 
taken possession should be noted as they 
arefound. When cross-examination takes 
place it willmake all the difference as to 
whether Article A was found inthe lower 
storey of a room or the upper storey of 
another room; and whether the one portion 
was searched prior or subsequent to the 
other. Unjess these facts are noted in 
detail, it will be impossible to remember 
them later, An intelligent} Police Officer 
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will do well to draw up then and there a 
plan of tke situation signed by the witnesses e 
present, showing exactly therein wherefrom 
and in what order the various articles were 
found. Failure to observe these essentials 
has broczht about a hopeless collapse of 
many trus cases. ` mi 

A young practitioner will do well to note 
the above points to direct his attacks in 
cross examination tc"eliciting the defects or 
weakness=or prosecution in such cases. 

It will be interesting to turn‘to the 
important provisions.of the Code relating to 
searches. f l 

Police Qfficers in India possess very wide 
powers of search under the statute in the 
course of their investigation into offences. 
Section 165, Criminal Procedure Code, has 
been amended by tke additionof some sub- 
clauses with the-main object of discouraging 
ageneral search by.requiring so far as 
possible tc specify the thing for which the 
search istc bemade. The power of search 
is incidental tothe conduct of investigation 
into an off=nce, which the Police Officer. is 
authorised by law to .investigate. This 
section does not authorise a general search 
onthe chance that something may be found; 
See -Bajrzngi Gope v. Emperor, 9 Ind. 
Cas. 64; 38 C. 384,-12 Cr. L. J. 8 and 
Emperor v. Brikhbhan Singh, 31 Ind. Cas 
995; 38A, 14; 16 Cr. L. J. 819. So this 
section requires £ safeguards:—(1) The 
Police Officer is to.record in writing the 
grounds of his belief and give his reasons; 
(2) The -thing to be'searched should be 
specified as far as possible. i 
_ Itis a matter known tothe general public 
that search warrants are a species of process 
highly arbisrary in character and as such they 
should be resorted to only under circum- 
stances of extreme exigency. Accordingly 
the rule‘of law relating to their issue are 
stfictin the extreme. The only kind of 
warrant thes can be issued under’ s. 100; 
Criminal Procedure Code, is a search warrant 
and the person to whom such warrant 
is directed may search’ for the persan 60 
confined arisuch search shall be made in 
accordance therewith .and the person if 
found, shall ‘be immediately taken before - 
the Magistr=te. | 

Search watrants are granted only on 
satisfactory evidence, on poath before a 
Magistrate specially empowered to deal with 
such matters (1) that a crime has been com- 
mitted and 2) that ths officer in ths case 
has reason fo believe thatethe ‘offender or 
the property [which is the subject or ins- 
trument of crime is concealed in some 


~ 


. authorised to . investigate. 
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e specified house or place. As laid down 


by the learned Judges in Walvekcr v. 
Emperor 96 Ind. Cas. 264; 27 Or.L. J. 920, 


. search warrants are always open to very 


serious objection and very great particulari- 
ty is justly required by lawin cases -vhere 
they are authorised, before the privacr ofa 
man’s premises is allowed to be invaced by 
the Minister of the law. The new section 
authorises general search, thus giving much 
wider powersof search to the Police than 
the old law Now search has to be conduct- 


“ed only asa step in the investigation of a 


completed crime which the Police Oftcer is 
To grotect 
citizens from roving or general searches 
sub-s. 5 is enacted which provides an extra- 
safeguard from oppression. It is es-ential 
that a Police Officer conducting a search 
under ss. 165 and 166 shouldsend forthwith 
to the nearest Magistrate copies cf the 
record that he has prepared before ccnduct- 
ing the search. 

The new 8.165 states that (1) when=ver an 
officer in charge of a Police Staton, or 
Police Officer making an investigatim has 
reasonable grounds for believing thst any- 
thing, necessary for the purposes of an 
investigation into an offence whicL he is 
authorised to investigate may be fcund in 
any place within the limits of the Police 
Station of which he isin charge or t2 which 
he is attached, and that such thing cannot in 
his opinion be otherwise obtained without 
undue delay, such officer may, afterrecord- 
ing in writing the grounds of his belief, 
and specifying in such writing sc far as 
possible, the thing for which seach is to be 
made, or cause search to be made Hr such 
thing in any place within the lmits of 
such station. 


' -(2) A Police Officer proceedinguncer sub- 
s. (1) shall, if practicable, ‘concuct the 
search in person. 


~(3) If heis unable to conduct th search 
in person, and there is no othe: person 
competent to make the search, preseat at the 
time, he “may after recording in writing 
his reasons for so doing” require an7 officer 
subordinate to him to make the search, 
andhe shall deliver to such sulordinate 
officer, an order in writing “specifing the 
place to be searched and so far as*possible 
the thing for which search is to ke made” 
and such subordinate officer msy there- 
upon séarch for such thing in such place, 

` (4) The provisions of this Ccle as to 
search warrants and the general provisions 
as to searches containeé in ss. 102 and 
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103 shall, so far as may be, apply to a search 
made under this section. 
_ (5) Copies of any record made under 
sub-s, (1) or sub-s. (3) shall forthwith 
be sent to the nearest Magistrate em- 
powered to take cognizance of the 
offence and the owner or occupier .of 
the place searched shall “on application be 
furnished with a copy of the same by the 
Magistrate. f i 
Gereral provisions of the statute law 
relating to searches are contained in £s. 51, 
52, 96,99, 100, 101 to 103 and 165 and 166, 
Criminal Procedure Code. Under s. 51 
though a private person can arrest an offend- 
er, he is not entitled to search him. The 


private citizen, after arresting the offender, 


has tomake over the person arrested without 
the least delay to a Police Officer nearest 
to him and thereafter the Police has to 
make a search of the person of the offender 
and recover or to take from him for safe 
custody not only all articles other than his 
necessary wearing apparel found on his 
person, but- also any offensive weapons so 
taken from the arrested person such as 
aos daggers, rifles, guns, clubs or the 
ike. 

Section 51 declares that whenever a person 
is arrested by a Police Officer under a 
warrant which does not provide for the 
taking of bail, but the person arrested. 
cannot furnish bail, and whenever a 
peson is arrested without warrant or ‘bya 
private person under a warrant and cannot 
legally be admitted to bailor is unable to 
furnish bail, the officer making the arrest, 
or when the arrest is made by a private 
person, the Police Officer to wh°m he makes 
over the person arrested, may search such 
person and place in safe custody all articles 
other than necessary wearing apparel found “ 
upon him. 

Section 52 lays down that whenever it is 
necessary to cause a woman to be searched 
the search shall be made by another woman 
with strict regard to decency and under 
the provisions of s. 53, Criminal Procedure 
Code, the officer or other person, making an 
arrest under this Code may take from the 
person arrested, any offensive weapons 
which he has about his person. All such 
weapons so taken are to be delivered to 
the court or officer before which or whom 
the arrested person is to be produced. 

Regarding the issue of search warrants 
dealt with under s. 96, Criminal Procedure 
Code, great care and circumspection are 
required before issuing the same. Without 
a full consideration and appreciatjon of 
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the gravity of the step taken for the ends 
ef justice this grave step of issuing a 
search warrant which entails 
-the invasion of a man’s house which is his castle, 
should not be resorted to ordinarily and with 8 
light heart” ° 

Section 96, cl. (1) lays down that where 
any court: has reason to believe that a 
person to whom a summons or order under 
s. 94 or a requisition under s. 95, sub- 
s. (1) has been or might be addressed, will 
not or would not produce the document or 
thing as required by such summons or 
where such document or thing is not known 
fo the court to be in the possession of any 
person or where the court considers that 
the purposes of any enquiry, trial or othar 
proceeding under this Code will be served 
‘by a general search or inspection, it may 
issue a search warrant and the person to 
whom such warrant is directed, may search 
or inspect in accordance therewith and the 
provision hereinafter contained. 

This section is somewhat obscurely 
worded. The courts should not be ready 
to issue search warrants for 
property, the title to which is in dispute 
and “what is known in Civil law as attach- 
ment before judgment is foreign to Crimi- 
nal Law.” i i 


Section 100, Criminal Procedure Code, 
deals with search warrants for recovering 
persons wrongfully ċonfined and ss. 101- 
103 lay down general provisions relating 
‘to^ searches. Section 102 (1) states that 
whenever any place liable to search or 
inspection under this chapter, is closed, 
‘any person residing in, or being in charge 
.of that place, shall on demand of the officer 
or other person, executing the warrant, 
:and on production of the warrant, allow 
“him free ingress thereto, and afford all 
‘reasonable facilities for a search therein. 

(2) If ingress into such place cannot be 
.s0 obtained, the officer or other person 
“executing the warrant may proceed in 
-manner provided by s. 48. 

(3) Where any person in or about such 
place is reasonably suspected of concealia 
about his person any- article for whic 
. search should be made such person may 
be searched. If such person is a women, 
the directions of s. 52 shall, be observed. 
‘Any search made under s. 165 will be 
‘subject toss. 102 and 103, which- lay down 

(1) that the search shall be made 
in the presence of two or more respectable 
inhabitants of the locality. 

. (2) That alist of all things found with 
the particulars of the places of their find 


te 
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| itself illegal. 


attaching . 


~ 


ing shall be prepared by the investigat- 
ing officer, and signed by the witnesse 

(3) That the occupant of the house or 
some one on his behalf shall be allowed 
to be present at the search, and that he 


- shall receive a copy of the list duly signed 


by the said witnesses. 

Regarding the proof of search list, it is 
usual to examine one at least of the search 
witnesses Zor the prosecution to prove the 
search list and it is not incumbent on 
the prosecution to put every search witness 
into the witness box. The discretion is 
left to th= court to require or not, the 
attendance of such witnesses, Hari Narain 
Chandra v. Emperor [106 ‘Ind. Cas.545; 29 
Cr. L. J. M) and the fact that the finhabit- 
ants of the locality whose signatures appear 
onthe list prepared by the Police at the 
time of ths search, had not been examined 
in the cass, would not render the search 
If the list cannot be proved 
the contenzs of the list can be proved by 
other evidence (Per Agha Haidar, J. Sea 
Bachua v. Emperor; 99 Ind. Cas. 49; 28 
Cr. L. J. 17). There is no harm in the 
Police Offser who makes the search being 


- called asa witness at the trial, but such 


officer carmot be deemed to be an entirely 
satisfactory witness for the purpose of 
proving the search: See Emperor v. Balai 
Ge 124 Ind. Cas. 486; 31 Or, L. J. 

Regarding the conduct of searches, the 
rules coniained in the Madras Police 
Manual Vol. I are instructive. It is only 
in the przctical working out of these rules 
that difficulties crop up which can be 
avoided a= far as possible by a discreet 
application of the rules. 

Madras rules :— 

(1) The law requires that the; search 
be made in the presence of two 
or more respectable persons. If possi- 


‘ble, the head of the village should be 


present. Care must be taken that these 


-persons o&serve every part of the search. 


Grevt attention must be paid to getting 
respectable witnesses and to seeing that 
they actuelly enter the places searched 
and stand over the searching officer ob- 
serving every part of ihe search. - 

(2) Before entering the premises, care 
will be taken to examine minutely the ex- 
terior of the*place to be searched and to 
observe whether there is easy access or 
opportunizsy of introducing articles, with- 
out the Enowledge of the inmates. A 
note of this point will be then and there 
made. The pergonsor the Police Officers 
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who afe to enter will be scrupulously ex- 
amined before the witnesses before going 
in; not: more than two should be allowed 
to enter and they should search tagether 
and in the presence of the witnesses.. 

(3) Should anything be discovered, care 
will be taken to observe with great minute- 
ness all facts and appearances relating 
to it whether it would be possihle for the 
article to be placed where found, without 
the knowledge of the inmates, etc., and a 
note of the fact should be made then and 
there. The witnesses should be invited to 


give their opinions freely on these points. - 


These opinions should be noted down. 
District. Officers will vigorously enquire 
into every case in which there is the--sligh- 
test suspicion of foul play and prosecute 
“every man connected with a case in which 
these practices have been resorted to. _ 
By the amendment of s. 103, Criminal 
- Procedure Code by adding sub-s. (5) which 
states that any person who, without -re- 
asonablé cause, refuses or neglects to 
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attend and witness a search under this 
section, when called upon to do so by an 
order in writing delivered or tenderel to 
him, shall be deemed to have committed 
an offence under s. 187, Indian Penal Code, 
and the Select Committee have correctly 
stated that: = 

“We think that the poger thus given to the 
Police practically to compel the attendance of 
respectable witnesses from asnear as possible to 
the place where the search is to be effected, should 
go far to put an end to the objectionable praotice 
of bringing semi-professional search witnesses from 
a greater distance, and will also prevent the 
frustration of-8earches by the unreasonable - refusal 
of witnesses to attend, which we.understand is by 
no means uncommon If executive instructions are 
issued to the Police that with this new-gub-section 
to back them, they are, whenéver possible, to require 
the attendance of respectable witnesses, from .the 
immediate vicinity, we think that a considers 
able improvement will be effected.” ah 

Subsequent experience has justified the 
Select Committee’s amendment and we do 
not now very often hear of professional 
search witnesses being taken by the Police 
tobe present at searches, j 





ACT No. KV'OF 1933. 


THE WORKMEN'S COMPENSATION (AMEND- 
. MENT) AGT, 1933. : 


PASSED BY TIIE INDIAN LEGISLATURE. 
kal 


Received the assent of the Governor General on’ the 
9th September, 1988. 


An Act further to amend, the Workmen's 
` Compensation Aci, 1923. 


Whereas it is expedient further to amend . 


the Workmen's Compensation Act, 1923; It 
j8 hereby enacted as follows :— 


1.. Short title and commencement. 
(1) This Act may be called the Workmen’s 
Compensation (Amendment) Act, 1933. 


(2) It shall come into force on the Ist day 
of January, 1934; but sections 2, 3, 4, 5, 21 
92 and 23 shall not have effect until the 


1st day of July 1934, and shall have effect - 


thereafter only in respect of compensation 
payable on account of an injury caused to 
a workman by an. accident occurring on or 
after the 1st day of July, 1934, 


2. Amendment of section 2, Act VIII of 
1928. 
Tn section 2 of the Workmen's Compensa- 
tion Act, 1923 (hereinafter referred to as the 
said- Act),— . 


; IM PERIAL ACTS. 


(a) in sub-section (1),— | 
M for clause (d) the following shall b 
substituted, namely : . 
‘(d) “dependant: means any of the 
following rélatives of a deceased 
workman, namely: — 
(i) a wife, a minor legitimate son, and 
unmarried legitimate daughter, 
i or a widowed mother ; and 
(ii) if wholly or in part dependent on 
the earnings of the workman at 
the time of his death, ahusband, 
a parent other than a widowed 
mother, a minor illegitimate son, 
an unmarried illegitimate 
daughter, a daughter‘legitimate 
or illegitimate if martied-anda 
~- minor or if widowed, a minor 
brother, an unmarried or widow- 
ed sister,a widowed daughter-in- 
law, a minor child of a deceased 
son, or where no parent of the 
workman is alive, a paternal 
grandparent,” 
(ii) clause (j) shall be omitted, | 
(iit) in clause (k), the word “registered” 
shall be omitted, and for the words 
“any such’ the word “the” shall be 
substituted, and 
(iv) in sub-clause oy of clause (n), the 
words “ either by way of manual 
labour or” shall be omitted ; 
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(b). for sub-section (3), the following sub- 
section shall be substituted, name- 
ly: 

“ (3) The Governor General in Council, 
after giving, by notification in the 
Gazette of India, not less than 

‘three months’ notice of his inten- 
tion 80 to dg, may by a like notifica- 
tion, add to Schedule II any class 
of persons employed in any occupa- 
tion which he is satisfied is a hazar- 
dous occupation, and the provisions 
of this Act shall thereupon apply 
to such classes of persöns.: 

Provided that in making such addition 
the Governor General in Council 
may direct that the provision of 
this Act shall apply to such classes 
of persons in respect of specified 
injuries only.” ` 

3 Amendment of section 3, Act VIII of 
1928. 


In section 3-0f the said Act,— 
(a) in sub-section (1), — 

(4) in proviso (a) for the word “ten” 
the word “seven” shall be 
substituted, and 

(it) in proviso (b), for the words 
“injury to a workman result- 
ing from” the words “injury, 
not resulting: in death, 
caused by” shall be sub- 
stituted; and 

(b) in sub-section (4), the words “solely 
and” shall be omitted. 


4. Amendment of section 4, Act VIII of 
19238.. > 

For sub-section (1) of section 4 of the 
said Act, the following sub-section shall be 
substituted, namely : 

Amount of compensation. 


_ “(I) Subject to the provisions of this Act, 
the amount of compensation shall be as 
follows, namely :— 

A. Where death results from the injury — 

(i) inthe case of an adult in receipt of 
monthly wages falling within limits 
shown in the first column of Sche- 
dule IV —the amount shown against 
such limits in the second column 
thereof, and ee 

(ii) in the case of a minor -two hundred 
rupees ; 

B. Where permanent total disablement 

results from the injury — 
- (i) inthe. case of an adult in receipt of 
; monthly wages- falling within limits 
shown in the first column of Sche: 
dule IV—the amount shown against 


` 


suea limits in the third column 
thereof, and 


(it) in t= case of a minor -twelve hund- 


red rupees; 


C. Where permanent partial disablement 


results from the injury— 


(i) in the case of an injury specified in 


Schedule I, such percentage of the 
corzpen3ation which would have 
been payable in the case of perma- 
neni total disablement as is specifi 
ed therein as being the percentag 

of the loss of earning capacity caus- 
ed by that injury, and 


(ii) in tha case of an injury not specifi- 


edin Schedule I, such percentage 
of the compensation payable in the 
case of permanent total disable- 
mezt as is proportionate to the loss 
of sarning capacity permanently 
caused by the injury; 


Explanazion. —Where more injuries than 


one are caused ‘by the samé ‘ac- 
cident, the amount of compensa- 
tion payable under this head shall 
be aggregated but not so in any 
case as to exceed the amount which 
would have been payable if per- 
manent total disablement had 
resulted from the injuries; 


D. Where temporary disablement, whe- 


ther total or partial, results from 
the injury, a half-monthly payment 
payable on the sixteenth day after 
the expiry of a waiting period of 
seven days from the date of the 
disablement, and thereafter half- 
monthly during the. disablement or 
during a period of five years 
whichever period is shorter,— 


(i) in the case of an adult in receipt of 


monthly wages falling within limits 
shown in the first column of Sche- 
dul= IV— of the sum shown against 
such limits in the ‘fourth column 
thereof, and | 


(it) inthe case of a minor- of one-half 


of his monthly wages, subject to 
a maximum of thirty rupees: 


Provided that— 
(a) there shall be deducted from any 


lump sum or half-monthy pay- 
menis to which the workman is 
entitled the amount of any pay- 
meri or allowance which the work- 
manhas received from the employer 
by way of compepsation, during 
the Deriod of disablement prior to 
the receipt of such lump sum or of 


J 
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the first half-monthy paym=nt, as 
the case may be: and 


(b) no 


hhalf-monthly payment stall in 
any case exceed the amount, if 


any, by which half the amount of 
the monthly wages of the workman 
before the accident exceecs half 
the amount of such wages waich he 
is earning after the accident ° 


5. Amendment of section 5, Act “III of 


1928. 


In section 5 of the said Act,— 
“ (a) in sub-section (1),— 


(4) for 


the word and figure “section 4,” 


the words “this Act” shall >e sub- 


stituted, 
(ii) after clause (a) the following clause 
shall be inserted, namely :— 


“0 


` preceding the accident during 


where the whole of the continuous 
period of service imp=diately 


which ‘the workman was in 
the service of the emplorer who 


‘is liable to pay the compensa- 


tion wasless than, one month, 


< the monthly wages of tae work- 


| fiii) 


man shall be deemed to be 
the average monthly amount 
which, during the twelve months 
immediately preceding the ac- 
cident, was being earned by. 2 
workman employed on tke same 
work by the same empbyer, or, 
if there was no workman 80 
employed, by a workman. employ- 
ed on similar work in fe same 
locality;” 

clause (b) shall be re-lestered as 
clause (c), and 


(iv) the proviso shall be’ omited; and 
(b) sub-section (2) shall be omittec. | ” 
6. Amendment of section 8, Act VIII of 


23. 
Tn section 8 of the said Act, — 


(a) for 


the proviso’ to sub-section (I) the 


following shall be subsituted, name- 


ly:— à 
«Provided that, in the case oba deceas- 


ed workman, an emplcyer may 
make to any dependant advances 
on account of compensstion not 
exceeding an aggregat of one 
hundred rupees, and so much of 
such aggregate as does rot exceed 


| the compensation payakle to that 


dependant shall be decucted by 
the ,Commissioner fran such 
compensation and repaid to the 
employer.”; and ae 


. (b) in sub-section (4),— 
(4) for the words 


U610,.+ 


“may deduct” the 
words “shall deduct” shall-be sub- 
stituted, and 


(ii) for the words “fifty rupees or so 


much of that cost or of fifty rupees, 
whichever is less,as has not already 


“been advanced by the employer on 


account of such expenses” the 
words “twenty-five rupees” shall 
be substituted. 


7. Amendment of section 10, Act VIII of 


923. 
Tn section 10 of the said Act,— 


(a) in sub-section (1), after the first pro- 
visothe following proviso shall be 
inserted, namely :— 


“Provided further 


(a) if the claim is made in respect, 


that the want of 
or any defect or irregularity in 
a notice shall- not be a bar to 
the maintenance of proceedings— 


of the death of a workman 
resulting from an accident 
which occurred on the premises 
of the employer, or at any place 
where .the workman at the 
time of the accident was work- 
ing under the control of the 
employer .or of any person 
employed by him, and the 
workman died on such pre- 
mises or at such place, or on 


`. any premises belonging ‘to the 


(6) if 


employer, or died without hav- 


` ing left the vicinity of the pre- 
mises or place where the ac” 


cident occurred, or 


the employer had knowledge of 


‘the accident from any other 
source at. or about ‘the 


when it occurred:”; and 


(b) for sub-section (8) the following: sub- 


“sections shall: be substituted, name-' 


` ly: 
“(3) 


WA 


The Local Government may 
require that any prescribed class 
‘of employers shall maintain at 
their premises at which workmen 
are employed a notice book, in 
the prescribed form, - which shall 
be readily accessible at all 
reasonable ‘times of any injured 
workman employed~on the pre- 
mises and to any person acting 
bona fide on his behalf. 

notice under this section may 
be served by delivering it at, or 
“sending it by registered post ad- 


time? 


so 


dressed to, the rësidence or any 
office or place of business of the 
person on whom it is to be served, 
or, where a noticé book is main- 
tained, by entry in the notice- 
book. : 


8. Insertion of new sections 10 A and 10 B 
in Act VIII of 1928. 


After section 10 ofthe said Act the fol-. 


lowing sections shall be inserted, namely :— 
Power to require from employers statements 
regarding fatal accidents., 

“IOA. (1 )Where a Commissioner receives 
information from any source that a 
workman has died as a result of an 
accident arising out of and in the 
course of his employment; he may 
send by “registered: post a notice 
to the workman’s employer requir- 
ing him to submit, within thirty 


et days of the service of the 
notice, a statement, in-the pre- 
scribed form, giving the cir- 


cumstances- -attending the death of 
the workman, and? indicating whe- 
ther, in the opinion of the employer, 
“he is or is not liable to deposit com- 
pensation on account of the death. 

< (2) Ifthe employer is of opinion that 
he is liable to deposit com pensation, 
he shall make the deposit within 
thirty- days of the service of tha 
notice. 

(3) Ifthe enoa jêng opinion that he 
is not liable to“ ‘déposit compensa- 
tion, he. shall in,’ his, statement 
‘indicate the grounds on which he 
disclaims liability. 

-~ (4) Where the employer has so d isclaim- 
ed liability, the Commissioner, after 
such inquiry as he may thi ink fit, 
may inform anyof the dependents 
of the decéased workman that ib is 
open to the dependants to prefer 
aclaim for compensation, and may 
give them such other further infor- 
mation as he may think fit. 


Reports of fatal accidents. 
10B. (1) Where, by any law for the time 
being in force, notice is required 
to be. given to any ‘authority, by or 


on behalf of an employer, of any | 


axcident oce wring on bis prem‘s2s 

which res 1ltsin death, the ‘person 

required to give the notice shall, 

within seven days of the death, 

send a report to the Commissioner 

giving the circumstances attending 
the death ; 
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Provided that whëre the Local ,Govern- 
mént has so prescribed the person” 
required to give the nctice may 
instead of sending such report to 

_ the Commissioner send it to the 
` authority: ‘to whom he is required to 
give the notice. 

The Local Government may, by 
'notifičatioń ‘in the local official 
Gazette, extend the provisions of 
sub-section (1) to any class of pre-- 
mises other than thosé coming 
within the scope of that sub‘sectién, 
and may, by such notification,” 

- `. specify the persons who shall send 

ihe report to the Commissioner.” 


9. Amendment of section 12, Act VIII 
of 1928, m , 

In ‘sub-section: (2 of section 12 of the 
said Act, after the words “the ‘contractor” 
the words “ or any other person from whom 
the workman could have recovered- com- 
pensation and where a contractor who is 
himself a p:incipal is liable: to. pay com- 
pensation orto indemnify -a principal under 
this section he shall be entitledto be 
indemnified byany person standing to him 
in the relation of a contractor from whom 
the workmancould have recovered compen- 
sation” shall be inserted. 


10. se of section 15; Act VHI 
of 192 

In a l5of the said Act, 
“registered” shall be omitted. 


11. Insertion of new section ISA in Act 
VIII of 1923. 

In Chapter II and afier section 18 of the 
said Act, the following section shall. be insert- 
ed, namely :- ; 


(2) 


, the word 


Tenalties. 
“18A. (1) Whoever— 
(a) fails to inaintaina notie boule which 
he is required to maintain under 
4 sub-section (8) of section 10, or 
(b) fails to send to the Commissioner a 
statement. which he.is required to 
send under sub-section (D) of sec 
tion 104, or 
(c) fails to send a repcrt “wich” he is 
reguired to send “uncer section 10 
B, or 
` (d) fails to make a return. whica he is 
required to make-under, se? tion 16, 
shall: be > punishable- “with ` fine 
which may. extend 3o: onë shundred 
rupees, os ries $j H 
2 No prosecution“ inger. ‘his’ séction 
. goàl. “be. _Astithted: SAN by op 





with the previous senction Df a 
° Commissioner, end no Court hall 
take cognizance of any offence 
under this section unless comp aint 
thereof ismade within six mœths 
of the date on-which the offerme is 
alleged to have been committec.” 


12. Amendment of section 19, Act VIII 
of 1928. fee ot 
tän sub-section (1) of section 19 of thesaid 
Act, for the words “the Commissioner™ the 
words “a Commissioner” shall be subs-itut- 
ed. 


13. Amendment of section 20, Act VIII 
of 1923. ; 
In section 20 of the said Act,— 
(a) after sub-section (1) the follaving 
sub-section shall be inserted, rame- 


ly - 
‘\2)-Where more than one Conmis- 
sioner has been appointed for 


any local area, thé Local Gcvern- 
ment may, by general or special 
order, regulate the distribution of 
business between them ”; and 

(b) sub-sections (2) and (8) shall be rmum- 
bered as sub-sections (8) and 4). 


14. Amendment of éection 21, Act VIII 
of 1923. 
In section 21 ofthe said Act— =| 

(a) in sub-section (1), for the worcs “the 
Commissioner’, in both >laces 
where they occur, the words “a 
Commissioner” shall be substitut- 
ed, and in the proviso the word 
“registered” shall be omitted, 
and 

(bì) after sub-secitimn (4) the following 

. sub-section shall be inserted, name- 
ly:— 

(5) “The Local Government may 
transfer any matter from any 
Commissioner appointed Fy it to 
any o'her Commissioner appoint- 
ed by it.” 

15::Amendment of section 22, Ac VIII 
of 1923. > 
In section 22 of thesaid Act,— 

(a) in ‘suk-section (7), after the word 
“Commissioner,” the words, “other 
than an application by a dependant 
or dependants for compensation” 

-shall be inserted ; an 


É in sub-section (2),— - 
(i) for thee words “Where ‘an? such 
question hás arisen; the aoplica- 


` tidn”. the words, “An appl cation 
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tò å Cofminissione:’’ shall be sub- 
stituted, and 

(ii) in clause (d), after the brackets 
and letter “(d),” the words “ex- 
cept in the case of an application 
by dependants for compensation,” 
shall be inserted. 


16. Insertion of new*section 22 A in 
Let VIII of 1923. : 
After section 22 of thesaid Act, the follow- 
ing section shall be inserted, namely :— 
Power of Commissioner to require fur- 
ther deposit incases of fatal accident. 
“22 A. (1) Where any sum has been 
_ ` deposited by an employer as com- 
pensation payable in respect of a 
workman whose injury has result- 
ed in death, and in the opinion 
of the Commissioner such sum is 
insufficient, the Commissioner may, 
by notice in writing stating ns 
reasons, call upon the employer to 
show Cause why he should not 
meké a further deposit within such 
time as may ke stated in the 
notice. ` 
(2) If the employer fails, to show 
cause to the satisfaction of the 
Commissioner, the Commissioner 
may make an award determining 
the total amount payable, and 
requiring the employer to deposit 
the deficiency.” 


17. Amendment of section 80, Act VIII 
of 1923, : 
To sub-section (1) of section 30 of the 
said Act, after the existing provisos, the 
following further provisos shall. be added, 
namely :— l 
“Provided further thal no appeal by an 
: employer under clavse (a) shall 
lie unless the memorandum of 
appeal is accompanied by a certi- 
ficate by the Ccmmissioner ‘to the 
effect that ihe appellant has de- 
posited with him the amount pay- 
able under the order appealed 
h agairsi.” 
18. Insertion of new seelion SOA in 
Act VII of 1928. 
After section 30 of the said Act the follow- 
ing section shall be inseited, namely :— 
Withhoiding of ce-tain payments pending 
decision of appeal., : 
- “30A. Where an employer makes an 
appeal under clause (a) of eub-cecticn (/) 
of section 30, the Commissioner ‘may, and 
if so directed by the High Court ehall 
e 


4 
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: 
pending the decision of the appeal with- 
hold payment of any sum in déposit with 


him.” 


19. 


of 1923. 


Amendment of s'ction 33, Act VIII 


In section 33 of thesaid Act ;— 
(i) in clause (c) the word “and” inthe 


second place where it occurs, shall 
be omitted ; 


(it) after clause (c) the following clauses 


shall beinserted, namely :— 


“(d) for prescribing the classes of 


employers who shall maintain 
notice-books under sub-section (3) 
of section 10, and the form of 
such notice-books ; 


(e) for prescribing the form of state- 


ment to be submitted by em- 
ployer under section 10-A ; 


(7) for prescribing the cases in which 


the report referred to in sec- 
tion 10-B may be sent to an 
authority other than ihe Com- 
missioner; and”; and 


iii) clause (d) shall be lettered as 


clause (9). 


20. Insertion of new section 35 in Act 
VIII of 1923. 

After section 34 of the said Act, the 
following section shall be inserted, name- 


Kules to give effect to arrangement with 
other countries fur the transfer of money 
paid as compensation. 


‘39. 


The Governor General in Council 
may be notification in the Gazette 
of India, make rules for the trans- 
fer to any part of His Majesty's 
Dominions or to any other country 
of money paid to a Commissioner 
under this Act for the benefit of 
any person residing or about to 
reside in such part or country and 
for the receipt and administration 
in British India of any money 
awarded under the law relating to 
workmen’s compensation in. any 
part of His Majesty's Dominions or 
in any other country, and appli- 
cable for the benefit of any person 
residing or about to reside in 
British India.” 


21. Amendment of Schedule II, Act VIII 


of 1923. 


In Schedule II to the said Act, for clauses 
(i) to (viii), the following clauses and Ex- 
planation shall be substituted, namely :— 


(i) 


employed, otherwise than in a 
clerical capacity or on a railway, 


in connection with the operation or 
maintenance of mechanically pro- 6 
pelled vehicles; or : 

(ii) employed, otherwis: than in a 
clerical capacity, in any premises 
wherein, or within the precincts 
whereof, on any one day of the 
preceding twelve months, ten or 
more persons have been employed 
in any manufacturing process, as 
defined in clause (4) of section 2 
of the Indian Factories Act, 1911, 
ar in any xind of work whatsoever 
incidental to or conrected with 
any such manufacturing process or 
with the article made, and steam, 
water or other mechanical power or 
electrical power is used; or 

(iit) employed for the purpose of mak- 
ing altering, repairing, ornament- 
ing, finishing or otherwise adapting 
for use, transport or sale any 
article or part of an article inany 
premises wherein or within the 
precincts whereof on any one day 
of the preceding twetve months, 
fifty or more persons have been so 
amployed; or 

(iv) employed in the manufacture or 
handling cf explosivesin any pre- 
mises wherein, or within the 
precincts whereof, on any one day 
of the preceding twelve months, ten 
or more persons have been so em- 
ployed; or ` | 

(v) employed,in any mine as definedin 
clause (7) cf section 3 of the Indian 
Mines Act, .1923, in any mining 
operation, or in any kind of work, 
other than clerical work, incidental 
to or connscted with any mining 
operation or .with the mineral 
obtained, or in any kind of work 
wiatsoever below ground: 

Provided that any excavation in which 
an no day of the preceding twelve 
months more than fifty persons have 
been emplyed or explosives have 
been used, and whose depth from 
its highest toits lowest point does 
not exceed twenty feet shall be 
deemed not to be a mine for the pur- 
pase of this clause ; or 


(wi) employed as the master oras a 
seaman of — f 
(a) any ship which is propelled, wholly 
or in part by steem or other 
mechanical pow®tr or byelectricity 
or which ig towed or intended to 
6 
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Ei towed by D ‘ship 80 prapelled, 


_ (0) any ship not included in: sub- 
clause (a) of. fifty tons nef ton- 
nage or over; or 

(vii) employ ed for the purpose of load- 

ing, unloading, fuelling, canstruct- 

„ing, repairing, demolishing, clean- 

ing or painting any ship ‘of-which 

“he is not the master or a member 

of the crew, or in the handling or 


transport within the limits ofany . 


_ port subject to the Indian Ports 


Act, 1908, of goods which have been ` 


discharged from or are to be luaded 
into any vessel; or. 


(vind) emp.oyed in the construction, 
tepair or demolition of — 


. (a) any bnilding which is designed ta 
be ot is or has been more than 
one storey in height. above the 
ground or twenty feet pr more 

| from the ground level to the apex 

of he’ roof, or 
- {b)‘any-dam or embankment which is 
' twenty feet or more in height 
from its lowest to its highest 

7 point, or 


(e) any road, bridge, or tunnel; or 


(d). any wharf, quay, sea-wall .or other 
marine work including any 
moorings of ships; or 


KA employed in setling up, repairing 
maintaining, or taking dawn any 
telegraph or-telephone line -or post 
‘or any over-head electric line or 
cable or post or standard for the 
‘same; or 


ie)? employed, otherwise than in a derical 


capacity, in the ` conssruction, 
working, ` repair or demolition of 
any aerial ropeway, ‘canal, pipe- 


“line, or sewer; or 


(xi) ‘employed in ‘the service ofany fire 
brigade; or 


` (xii) employed upon a railway is defined 


in clause (4) of section 3, and sub- 
‘section (1) of section I4Ẹ of the 
Indian Railways Act, 1899, either 
directly or through a sub. -con- 
tractor, by a person fulfillirs a con- 
tract with the railway, administra- 
tion ; or ' 
| (xiii) employed as a 
‘guard, sorter: 
-Railway Mail 


a inspector, mail 
or van peon in the 
Service, or employed 


(xix) employed, 
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in any occupation k ‘ordinarily 
involving outdoor work, in the 


Indian Posts and Telegraphs De- 
partment; or \ 

(xi) employed, otherwise than in a 
-clerical -capacity, in connection 
‘with operations for winning natural 
petroleum or natural gas; or ` 

(xr) employed in _anyoceuy pation involv- 
ing blasting: operations ; or 


(xri) employ ed in the making of any 
excavation in which on any one 
day of the preceding twelve months 
more’ than fifty persons have been 
emp:oyed or explosives have been 
used, or whose depth from its 
highest to its lowest point exceeds 
twenty feet, or : 


(xvii) employed in the operation of any 
ferry boat capable of carrying more 
than ten persons ; or 

(xviii) employed, otherwise than ina 
clerical capacity, on .any estate 
which is m jaintained for the pur- 
pose of growing cinchona, coffee, 
rubber cr tea, and on which on 
any one day in the precedir g twelve 
months twenty-five or mora persons 
have been so employed; or 


otherwise than in a 
clerical capacity, in the generating, 
transforming or supplying of 
electrical energy or in the generat- 
ing orsupplyingof gas; or 


(xx) employed in a lighthouse ag defined 
in clause (d) of section. 2 of the 
Indian Lighthouse Act, 1927; or 


(xri) employed in producing cinemato- 
graph pictures intended for public 
exhibition or in exhibiting such 
pictures ; or 

ee employed in the training, keeping 
or working of elephants or wild 
animals; or 


(xxiii) employed as a diver. 


Explanation.—In this Schedule, ‘the pre- 
ceding twelve months’ relates in 
any particular case to the iwelve 
months ending with the dayon which 


the accident “in such case occur- ` 


red.” ; 


22. T of Schedule III, Act 


VII of 1923. 


In Schedule IIE to the said Act, -after 


the entry relating to phosphorus poisoning, 


S 


. 1933 - 
the following entries shall’ be added, name- 
ly — 


“Mercury poisoning or 
its sequela. 


Any prozəss involving 
ths uszof£ mateary or 
its preparations or 
compouads. 

k i 

Handling bənzs19 or 
any of its homolo- 
gue3. and any proze3s 
in ths manufacture 
or involving th? usa 
of banzane or any of 
its homologues 


Poisoning by benzere 
and its hcmologues, 
or the sequela of 
such poisoning. 


Any prozess involving 
the us3 of chromic 
acid or bichromate of 
ammonium, potas- 

e+ f ; sium or sodium, or 

tc = ts their preparations. 


Chrome ulceration or 
its sequela 


Any process cirried on 


illness 
in compressed air.” 


Compressed air 
or its sequele. 


23. Substitution of new Schedule for 
Schedule IV, Act VIII of 1928. 

For Schedule 1V tothe said Act, the fol- 
lowing shall be substituted, namely :— 


“SCHEDULE IV. 
(See section 4.) 
Compensation payable in certain cases. 





Amount of compensa- 

















tion for— g 
Half- 
monthly 
payment 
_ Monthly Prurwa- as com- 
wages of the NENT p2asition 
workman DEATH ToTaL for 
iajured, OF Dis- Teuro- 
ADULT. ARBLEMENT | rary Dis- 
oF ADULT. ABLEMENT 
or ADULT. 
1 vA 3 4 
But 
More not 
“than —moəre 
than— 
Rs. Rs. Rs. Rs. Rs. A, 
0 10 530 770 Half his 
monthly 
wages. 
10 -15 550 770 p 0 
15 18 600 840 6 0 
18 21 630 882 7 0 
21 24 720 1,038 8 0 
24 27 810 1,134 8 -8 
27 30 900 1,260 9 0 
30 35 1,050 1,410 9 8 
35 -40 1,200 1,630 | 10 0 
40 45 1,350 1,890 | ll 4 
45 50 1,500 2,100 .12 8 
50 60 1,800 2,520 15 0 
60 70 2,109 2,940 17 8 
70 80 2.400 3,360 20 0 
80 100 3,000 4,200 | 25° 0 
100, 200 fe 3,500 4,990 _ 80 0 
20 — 4,000 5,600 -§ . 30 0. 
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clausesshall be substituted, namely :— 


1894. 


- AST No. XVI of 1933. 
| THE LAND ACQUISITION (AMENDMENT) 
: j ACT, 1933. . 
PASSED BY THE INDIAN LEGISLATURE. 


“Received the assent of ihe Governor General on ihg 
llth September, 1933. 


An Act further toamend the Land Ac- 
quisition Act, 1894, for certain purposes. 


Wuerzas it is expedient further to amend 
the Land Acquisition Act, 1891, for the 
purposes hereinafter appear.ng: It is 
hereby enacted as follows :— 


1. Short title 
This Act may be called the Land Ac- 


quisition (Amendment) Act, 1933. 

2. Insertion of new section 88-A in Act 
I of 1894. 

After section 38 of the Land Acquisition 
Act, 1894 (hereinafter refer ed to asihe 
seid Act, the following section shall be 
inserted, namely :— 

Industrial concern to be deemed Company 
Sor certain purposes. 

“38A. An industrial ccncern, ordinarily 
employing not less than one hundred work- 
men owned by an individual or by an 
association of individuals and not being a 
Company, desiring to acquire land for the 
erection of dwelling houses for workmen 


_ employed by-the concern or, for the provision 


of amenitics directly connected therewith 
shall, so far as concerns the acquisition of 
such land, Le deemed to be a Company for 
the purposes of this part, and the 1 eferences 
toCompany in sections 5A, 6,7, 17 and 50 
shall be interpreted as references also to 
such concern.” 


3. Amendment of section 40, Act I of 
1894, : 
In sub-section (1) of section 40 of the said 
Act, for clauses (a) and (b) the following 
that the purpose of the acquisition 
isto.obtain land for the erection of 
dwelling houses for workmen em- 
ployed by the Company or for the 
provision of amenities: directly 
connected therewith, or 
that such acquisition is needed 
for the construction of some work, 
and that such work is likely to 
prove useful to the public.” 


4; Amendment of section 41, Act I of 


*(a) 


(b) 


“ In section 41 of the said Act,— | 
_ (a) after the word “that” where it first 


A 
occurs, the following wads shall 
be insérted, namely :— - 

“the purpose of the proposed. acquisi- 
tion is to obtain land for ths 
ereclion of dwelling Houses for 
workmen employed by he Com- 
pany or for the provision of 
amenities directly connected 
therewith, or that”; and 

(b) for clauses (4) and (5) the Following 
clauses- shall be  susstituted, 
namely :— 

“(4) where the acquisition = forthe 
purpose of erecting dwelling 
houses cr the provision-of amen- 
ities connected therewith, the 
time within which, the @nditions 
on which and the “manner in 
which the dwelling , uses oz 


amenities shall be .ezected oz 
provided; and : 
(5) where the acquisition is for the 


construction of any otl=r work, 
the time within which and the 
conditions on which’tae work 
shall be executed and maintain- 
ed, and the terms on which the 
public shall be entitled  usé the 
work.” 


ACT No. XVII of 1933. 
“THE. INDIAN WIRELESS TELEGRAPHY £CT,1933. 
f a PASSED BY THE INDIAN LEGISLATURE 


Received the assent of the Governor Gen-ral on the 
lith September, 1938. ri 
An Act to regulate the possession cf wire- 
less telegraphy apparatus. 


Wuereas it is expedient to regtlate the 
possession of wireless telegraphy apparatus 
in British India: It is hereby enactéd as 
follows :— . : . 


1. Short title, extent and commencement 
' (1). This Act may ‘be called tEe.Indiar 
Wireless Telegraphy Act, 1933. 

(2) It extends to the whole.o= Britisk 
India -including British Baluchisan and 
the Sonthal Parganas. a. 

(3) It shall come into force on’ such date 
as the Governor General in Courzil may. 
by notification -in the Gazette of Lidia, ap- 


point. 

2. Definitions. . 

In this Act, unless there is`anyfhing ‘re- 
pugnant in the subject or context — =~ - 
(1) “wirelesg. communication” m2ans . the 
f making, transmitting or zeceiying 
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es 
of telesfaphic, telephonic or other 
communications hy means of elec- 
tricity or magnetism: without the 
use of wires or other continuous 
electrical conductors betweeen the 


transmitting and the receiving 
apparatus: 
(2) “wireless telegraphy apparatus” 


means any ‘&pparatus, appliance, 
Instrument or material used or 
capable of use in wire'ess com- 
munication, and includes any 
article determined by rule made 
under section 10 to be wireless 
lelegraphy apparatus, but does not 
include any such epparatus, 
appliance, instrument or material 
commonly used for other electrical 
purposes, unless it has been special- 
ly designed or adapted for wire- 
less communication or forms part 
of some apparatus, appliance, 
instrument or material specially 
so designed or adapted, nor any 
article determined by‘iu’e made 
under s. 10 not to be wireless tele- 
graphy apparatus: and 

(3) “prescribed” means presnibed. by: 
rules made under section 10. 


3. Prohibition of possession of wireless 
telegraphy apparatus without license. 

Save as provided by section 4, no person 
shall possess wireless telegraphy apparatus 
except under and in accordance with a 
license issued under this Act. 


4. Pouer of Governor General in Coun- 
cil to exempt persons from provisions of 
the Act. 

The Governor General in Council may 
by rales made under this Act exempt any 
person or any class of persons from the 
provisions of this Act either’ generally 
or subject to prescribed conditions or in 
respect of specified wireless telegraphy ap- 
paratus. 


5. Licenses. 

The telegraph authority constituted under 
the Indian Telegraph Act, 1885, shall be 
the authority competent to issue licenses 
to possess wireless telegraphy apparatus 
under this Act, and may issue licenses ‘in 
such manner, on such conditions and 
subject to such payments as may be pre- 
scribed, 


6. Offence and penalty. 

(1). Whoever ~ possesses. any ~ wireless 
telegraphy apparatus in contravention of 
the provisions of section 3 shall be punished, 


"1933 


e 
in the cese of the first offencé, with fine 
which may extend to one hundred rupees, 
and, in the case of a second or subsequ- 


eùt offence, with fine which may extend: 


16 two hundred and fifty rupees. 


(2) For the purposes of this section a 


Court mey presume that a person pos- 
sesses wireless, telegraphy apperatus if 
such apparetus is under his ostensible 


charge, or is located in eny premises or y 


place over which he has effective control. | 

(3) If in the trial of an offence under 
this section the accused is convicted, the 
Court shall decide whether any apparatus 
in resfést of which en offence has been 


committed should be , confiscated, and, if 


it so decides, may order confiscation ac- 


cordingly. 


7. Power of search. - 

(1) A Presidency Magistrate, or a Ma- 
gistrate of the first class or a Magistrate 
of the sscond class specially empowered 
by. the Local Government, in this behalf, 
may issue a warrant for the search et 
eny time between sunrise and sunset, of 
any building, vessel or place in which 
-he has reason to believe that any wireless 
telegraphy apparatus, in respect of which 
an offence punishable under s. 6 has heen 
committed, is kept or concealed. 


(2) The officer to whom a search war- 
rant under sub-section (I) is addressed 
may enter into any building, vessel or 
place mentioned in the warrant end seize 
any wireless telegraphy apparatus in re- 
spect of which ‘he has ieason to believe 
-an offence under section’ 6 has been com- 
mitted. < 


"8. Apparatus confiscated or ‘having no 
owner to be property of Governor General 
in Council. f l 

All wieless telegraphy apparatus con- 
fiscated under tha provisions of sub-section 
(3) of section 6, end all wireless tele- 
graphy apperatus having no ostensible 
owner shall be the property of the Gover- 
nor General in Council. 


9. Power of Court to direct payment 
of fines to prescribed authority. 

A Court inflicting a fine as panishment 
for any offence under section 6 or under 
the rules made under certio 10. may 
direst that the amount of the fine or any 
pari of it shell be paid to the prescribed 
authority to be utilised for the benefit of 
the Indian State Broadcasting Service or 
a Broadcasting Service epproved in ‘this 
behalf by the Governor General id Coundil. 

Ld 
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10: : Power of Governor 
Council to make rules. ‘ 

(1 The Governor General in Council 
mey, by nolifization in the Gazette of 
India, makerules for the purpose of cerry- 
ing into effect the provisions of this Act. 

(2) In particular end without prejudice 
to the generality of ihe foregoing power, 
such rules may provide for: — . 

(i) Cetermining that any article or class 

of article shall be or shall not be 
wircless telegraphy apparatus for 
. ihe purposes of this Act; i 

(ii) the exemption of persons or cles- 
ses of persons under section 4 
from the provisions of this Act; 
the manner of and the conditions 
governing the issue, renewal, -sus- 
pension and cancelldtion of licen- 
ces, the fcrm of licenses, and the 
peyments to be made for the issue 
and ienewal of licenses; 

(iv) the maintenante of records con- 
tainmg details of the acquisition 
and disposal by ‘salé or otherwise 
of wireless telegraphy appara- 
tus possessed by dealers in wire- 

, less telgraphy apparatus; 

(v the conditions governing the sale of 

wireless: telegraphy apparatus by 

"Y dealers in and manufacturers of 

_ such apparatus; and * 
(vi) determining tha authority referred 
._ to in-section 9. 

(8) In making a rule under this section 
the. Covernar General., in ‘Council may 
direct that.a breach of it shall be punish- 
able with fine which may extend to one 
hundred rupes. . ` ` 5 

11. Saring of Indian Telegraph “Act, 
1885. . . 

Nothing in this Act contained shall 
authorise the . doing of . anything “pro- 
hibitéd wider the. Indian -Telegraph- Act, 
1885, and no license issued under this 
Act shall authorise ¿ny person to dò eny- 
thing for the doing of which a license. cr 
permission under the Indisn Te'egreph 
Act, 1885, is necessary. 


General in 


(iti) 


ACT No. XVIII of 1932. 
“THE INDIAN INCOME TAX (SECOND 
AMENDMENT) ACT, 1933. 
PASSED Ly THE INDIAN LEGI-LATURE, 
Received tle assent of the Governor General on the 
llth September, 1933. 
‘An Act further to amend the Indian 
Licome-tax Act, 1922 for certain purposes. 
Whërsas it is expediént further to amend 


WA | ; 
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-the Indian Income-tax Act, 1922. for the 
purposes hereinafter’ appearing : IE is here- 
by enacted es follows :— 


- 1: Short title. 
This Act may be called .the Indian In- 
come-tax (Second Amendment)-Act_ 1933. 


1028, Amendment of section 5, AE, XI of 
In bai 5 of the Indian Ireome-tax 

ii 1922 (hereinafter referred to ar the said 
ct),— : 


. (a). for sub- section.(3) the following sub- 
section shall be substitutsd, name- 
I 
“ (3) The Governor General D Council 
may appoint a a Commissioner of 
Income-tax for any area oo 
. in the order of Epek Sah 

(b) in sub-section (4), men 
(i) for the words “in respect. of such 
classes of persons and sich clas- 
'. ses: of income” the words “in 
respect of such persons Sr classes 
of persons end ‘of income” shall 
. be substituted, and : 
after . the . words “in xespect of 
such.areas as the: Commissioner 
of Income-tax may-darect” the 
following -words epail Se ineert- 

ed, namely: —. 

. . “and, where two or more Assistant 
_Commissioners of -ncome-tax 
| or Income-tax _ Offers have 
“been appointed forthe same 
ares, in accordance with any 
fates orders which the Commissioner 
t “of Income-tax may make for 


(i) 


“| {He distribution and allocation - 


of the .work to be performed”; 


and 
(6) i in eit “section (6), for “the word | ‘pro- 


vince” the word .“area’ ~ shall be 
substituted. 
3. Amendment of section 8, eet XI of 


1922. 
In the ‘first provis> to ‘sectior’ 8 of the 


said Act after the ‘word “Provded”" the 
word “further,” shall be insertec, end he- 
fore ths ‘said proviso 28 so. anznded the 
following proviso- shall, be inserted, name- 


= “Provided that no incomo-tax shall Ee 
payable under this section by 
the assessee ‘in respct of any 
sum deducted. from ‘sich interest 
by wey of commission aya banker 
realizing such: meee on behalf 

mE thé agsbéseds” ay 
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4. Aniendinent of getiiot 9, Act KI. 07 
1922. 

For clause (iv) of sub- section (1) of sec= 
tion 9 of the said Act the following clause 
shall be substituted, namely:— 

“(iv) where the property is 5 subject ida 
mortgage, or other capitel chargé, 
the amount af any interest on such 
mortgage or charge; where the 
property is subject to a ground 
rent, the amount of such ground 
rent; and where the property . has 
been acquired with - borrowed 
capital, the amount -of any interést 
payable on such eapital and -nòt 
na ener char. ged- -upon thé prop- 
erty itself;” 


5. Amendment of section 11, Act’ XI rofs 
1922. 

For sub-section (2) of section 11 of. the 
said.Act the following sub-seetion Shall be 
substituted, namely :—- 

“(2) Such profits or gains shall be com- 

puted after making the following 
: allowances, namely:— 

(i) any expenditure (not being in ‘the 
nature of capital expenditure) 
incurred solely foro the purpceses 
of such professiéih cr vocation, 
end not being personal expenses 
of the assessee; - _ = 

(ia) i in respect | of -depreciation of 

buildings and depreciation and 
a obsolescence of tmaaehinery, ap- 
3 paratus, appliances; -plant, furni- 
ture or other capita] assets being 
the property of the assessee and 
used solely for the purposes of 
such profession or vocation the 
allowances specified in clauses 
(vi) and (viz) of sub- section -(2) 
of section 10 subject to all the 
conditions specified “in those ` 
cleuses.” 


- &. Amendment of section ‘16, Act KI of 


1922. 

n sub- section (1) of section 16 of the ` said 
i for the words and figuie “the prc- 
visos to cection 8” the words end fig ure 
“the second and third provisos to section 
8” shall be substituted. 


7. Amendment of section 18, Act XI of 
1922. 
Tn sestion 18 of the said Act,— 
(a) sub-section '1) shall ke omitted; 
- (b) in sub-section (2), after the word “ins 
h come-tax” - the Wi ords “but ay 
ro guper-tax”? shall bå. insertpd; 


aay ct 


> 


v 
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-~ (e) in sub-sectioii“(3),— |... : 

(i) after the word “shall” the words 
“unless otherwise prescribed in 
the case of any security of the 
Government of India” shall be 
° inserted, : ; 

(it) after the word “income-tax” the 
words ‘but not super-tax” shall 
be inserted, and 

(iti) the following proviso shall be ad: 

: ded, namely:— 
“Provided that where the Income-tax 
ficer gives a certificate in 
writing (which. certificate he 
shall give in every, proper case 
on the application of the asses- 
see) that to the best of his belief 
the total income of a recipient 
will be less than the minimum 
liable to income-tax or will be 
liable to a rate of income-tax 
less than the maximum rate, the 
person responsible for paying 
any Income herein referred to to 
- such recipient shall, until such 


certificate is cancelled by the - 


Income-tax Officer, pay the in- 
come without deduction or deduct - 
the tax at such less rate, as the 

<. Cabe may be.”; f 

~ (d) after sub-section (8) as so amended 
the following-sub-sections shall be 

’ » Inseried, namely:—. 

(3A) Where the Income-tax Officer has 
reason. to beliéve that the total 
‘income of any. person residing 
out of British Idia to whom 

‘-- any interest not being ‘Interest 
on Securities’-is payable, will 
in any year exceed the maximum 
amount which is not chargeable 
with super-tax-under the law for 
the time-being in force, he may, 
by order in writing, require the 

. person responsible for paying 
such interest to such person to 
deduct at the time of payment 
income-tax and super-tax at the 
rates determined by the Income- 

~ tax Officer to be applicable to 

- - the total income of such. person 
in that year. - 

‘(8B) Where the person responsible for 
paying any interest not’ being 
‘Interest on Securities’ to any 
person pays to that pesron in 
any year an. amount -of such- 
interest exceeding in the aggre- 
gate the maximum ‘amount 
‘which is not chargeable with 
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(3D) 


we 
17 


super-tax under the lew for the 
time being in force, the person 
responsible’ for -paying such 
interest shell, if he has not 
reason to believe that the recipi- 
ent is resident in British India, 
and no order under sub-section 
(3A) has been received in res- 
pect of such recipient, deduct. at 
the time cf payment of income tax 
on the total amount of ‘such in- 
terest at the rate appropriate to 
such total, and super-tax on the 
amount by which such total 
exceeds the maximum amount 
not chargeable with super-tax 
at the rate applicable to such 
excess, f 

Where the Income-tax Officer 
has reason to believe that any 
person, who is a shareholder in 
a company, is resident ous of 
British India’ and that the total 
income of such person will in 


“any year exceed the maximum 


amount which is not chargeable 
to super-tax under the law for 
ihe time being in force, he may, 
by order in writing, require the 


` principal officer of the company 


to-deduct at ‘the time of pay- 
ment of any dividend from the 
compeny to the shareholder in 
that year super-tax at such rate 
as the Income-tax Officer may 
determine as being the rate. ap- 


© 


plicable in respect of the income | 


of the shareholder in that year. 
H in any year ihe amount of 


any dividend or ths aggregate ` 
amount of eny dividends paid ° 


to any shareholder by a com 
pany (together with the amount 


of any income-tax’ payable by 
the company in respect thereof) 


exceeds the maximum amount 
of the total income of a person 
which is not chargeable to super- 
tax under the law for the {ime 
teing in face, end the piincipal 
officer of the ccmpany, his not 
reason to‘be.jeve that the .shere- 


holder is resident in British- 


India, and no order under sub- 
section ($C) has been received in 
respect of such shareholder by 
the principal officer fiom the 
Income-tax Officer, the principal 
officer shall at the time of pay- 
ment geduct super-taxy on the 


o) 
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business, and the extent of his own (e) in sub-sestion (3),— 
share and the shares of all such (i) after the words “in that year” the 
x partners in the profits of such busi- following words shall be inserted 
. ness or businesses.” Gamel ; ms 
16. Amendment of section 46, Act XI “or that. his total income ofsthe pre- 
of 1922. testy ot ; . vious year. was below the mi- 
To sub-section (2) of section 46 of the said nimum chargeable with income- 
Act the following proviso ‘shall be dded, tax’ and 8 
namely: — = 
i eae oe sit (ii) after the words “between those 
Provided that without. prejudice to any rates” the following words shall 
other powers of the Collector in this be added, namely: — 
behalf, he shall for the purp:se of x A Ne ieia 
recovering the səid amount have or èt the rate at which income-tax 
in respect of the attachment and has been deducted, as the case 
sale of debts due to the assessee may be”, 


the powers which under the Code of 18. Insertion of new section 48 A in Act 
Civil Procedure, 1908, 2 CiviLCourt XI of 1922, ; 
has in ie3pect of the attacament After section 48 of the said Act the fol- 


and sale of debts due toa judg- lowing section shall be inserted, name- 
ment-debtor for the purpose of the ly: 


recovery of an amount due under a 

© decree. : 

17. Amendment of section 48, Act XI of 

1922. `, ; 
. In section 48 of the said Act, — 
(a) in sub-section (1),— 

(i) after the word “declared” tLe fol- 

lowing words shall be inserted, 
narmely;— : 


General power to make refunds.: 
“48A. (1) ifin any case not provided for 
: by section 48 or by the provisions re- 
lating to refunds elsewhere contain- 
ed in this Act the Income-tax Officer 
is satisfied, upon claim made in this 
behalf, that tax has been paid by 
or on behalf of any person with 


f | z which he was not properly charge- 
“or that his total income in suck year able or which was in excess of the 


` is below the minimum chargeable amount with which he was proper- 

with income-tax”, and Iy chargeable,. the Inacome-tax 

(it) after the words ‘between those Officer shall allow a refund to such 

i “rates” the. following words shall person of the amount £o paid or so 
be added namely:— paid in excess. 


“or at the rate applicable to the profits 


and gains of the company at the (2) The Assistant Commissioner in the 

time of the declaration of such exercise of his appellate powers, or 

dividend, as the case may be”: the Commissioner in the exercise of 

; j 4 oe his appellate powers or powers of re- 
(b) in sub-section (2), f f : vision if satisfied to the like effect 

(i; after the words “registered firm” shall in like manner cause a refund 

5 the words “or ‘any persa who to be made by the Income-tax 


being a minor has been admitted 
tothe benefits of partnership’ in 
such firm” shall he insertec, 

(ii) after the words “of that yeer” the 
following words shall be irserted, 


Officer‘of any amount found to have 
been wrongly paid or paid in 


excess, ` 
(3) Nothing in this section shall operate 
to validate any objection or appeal 


nemely:— i which is otherwise invalid or to 

“or that his total income of tLe pre- authorise the revision of any assess- 
vious year was below the mini- ` ment or other matter which has 
mum eu teebls _with income- become final and conclusive, or the 
tax”, and’ ah 


review by any Officer of a decision 

` of his own which is subject to appeal 

or revision, or where any relief is 

specifically provided elsewhere in 

this Act, to entitle any person to 

been levied, as the case may be”; any relief other or greatersthan that 
and + x .  _felief.” ` ; . 


(iii) after the words “between those 
rates” the following* word shall 
be added, namely:— 

“or at the rate at which income+ax has 


© o 
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19. Insertion of mew sections 49A and 
49 Bin Act XI of 1922. 

After s. 49 of the said Act the follow- 
ing sections shall be inserted, namely:— 


“49A. Power to set off amount of 

gece against tax remaining pay” 
r able. ' 

Where under aay of the provisions 
of this Act, a refund is found to 
be due to any person the Income-tax 
Officer, Assistant Commissioser or 
Commissioner as the case may he, 
may in lieu of payment of the refund, 
set off the amount to be refunded, 
or any part of that amount 
against the tax, if any, remaining 
payable by the person to whom 
the refund is due. 

49 B. Power of representative of deceas- 
ed person or person disabled to make 
claim on his behalf. 

Where throigh death, incapacity, bank- 
ruptcy, “liquidation or other cause 
a person who would but for such 
cause have been entitled to a 
refund under any of the provisions of 
this Act or to make a claim under 
s. 48 or 48A cr 49, is unable to 
receive such’ refund or to make 
such claim his executor, adminis- 
trator er other legal representative, 
or the trustee or receiver, as the case 
may be, shall be entitled to receive 
such refund or to make such claim 
for the benefit of such person or his 
estate.” 


20. Insertion of news.50 A in Act XI of 
1922. 
After s. 50 of the said Act the follow- 
ing section shall be inserted, name- 


Ka a 


“50A. 
und. 

0) Any persah objecting toa refusal of 
an Income-tax Officer to allow a 
claim to a refund under s. 48 or 
` 48A or 49 or to the amount of the 
1efund made in any such case may 
appeal to the Assistant Commis- 
sioner. 

(2) The appeal shall be presented 
within thirty days of the date on 
which the refusal of the refund or 
the amount of the refund al- 
lowed was communicated to the 
appellant. 4 
The appeal shall be made in the 
pre&cribed form . and 
verified in the prescribed manner, 

e 


Appeal against refusal 


(3) 
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shall be .. 
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(4) The Assistant Commissioner may, 


after giving the -appellant an 
opportunity of being heard, 
Des such orders as he thinks 
t 


21. Amendment of section 51, Act XI of 
1922. 

Tn clause (c) of section 51 of the said Act, 
after the word and figures “ ‘section 19A,' the 
word and figures ‘ ‘section 204,” shall be 
inserted. 


Eri Amendment of section 52, Act XI of 

In section 52 of the said Act after the 
words and figures “section 19A” the words 
and figures “secticn 20A or” shall be in- 
seried, and after~ the words and figures 
“section 328A” the words and figures “or 
sub-section (3) of section 50A” shall be 
inserted. 


23. Amendment of section 54, Act XI. 
1922. 

In the first proviso to sub-section (2) of 
section 54 of the said Act, after clause 
(c), the following clause shall be inserted 
namely: — 

“(ce) of any such particulars occasioned 
by the lawful exercise by a public 
servant of his powers under the 
Indian Stamp Act, 1899, to impound 
an a stamped document 
or’ 


24. Anene of section 57, Act XI of 
1922. 

In section 57 of the said Act, sub-sections 
(2) and (3) shall be omitted, and sub-section 
(4 shall be renumbered as sub-section 


1 
ee 


. 25. Amendment of section 58, Act XI of 
1922. 
In section 58 of the said Act,— 
(a) in sub-section (1):— 

(i) for the word “except” in words 
‘ralating to the charge, assess- 

" ment, collection and recovery of 
income-tax except those contained 

in” shall be substituted, and for 

tha words and figure ‘ “the pro- 
visos to section 8” the words -and 


figure “the second and third 
proyisos to section 8”. shall be 
substituted. 


` (iù) the figures “18”, where they occur 
between the figures “17” and “19” 
shall be omitted, 

” (iii) for the word and figures “and 48" 
the words, figures and letters “38, 
95F and sub- sections (2). and (3) 
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of section 59G” shall be sabstitut- 

ed, and 
(iv) the proviso shall be omitted; and 
(b) in sub- section (2), before the word and 
figures “section 57” the words, 
brackets, figures and lette-s “sub- 
sections (SA), ($B), (8C) end (2D) 
of section 18” shall | be in- 

serted. 


26. Amendment of section 58G, Act XI 
of 1922. 
_ In section 58G of the said Act, — 


(a) sub-sections (1) and (2) shal bë res 


numbered as sub-sestions (7) and (3) 
and before sub-section (4° as so 
1e-numbered the followirg.. sub- 
section shall be inserted, name- 


ly: l 
“(1) Where the accumulated balance 
due to an employee partæipatıng 
ina recognised provid&t fund 
becomes payable, such accumulat- 
ed balance shall be exempted from 
payment of super- tax. except to 
the extent of an eamouat equal 
to the aggregate of the amounts 
of super-tax on annual a<cretions 
| that would have been payable 
under section 58E up lo the first 
day of April, 1933,if tke Indian 
“a Income tex (Second Amendment) 
Act, 1933, had come Tito force 
on the 15th March, 1930.7; 
(b) in sub-section (2) as now, renumber- 
ed, the’ words “and super-tax” shall 
be omitted ; and 
“(gin sub-section (3) as now re-nimbered 
for the word, brackets and figure 
` “sub-section (1 )’, the word, brackets 
and figure “sub- section (2) shall be 
substituted, 


27. Amendment of section 60, Act XI of 
1922. 

In sub-section (2) of section t00f the 
said Act, after the words “in advence” the 
words “or by reason of his having ræeived in 
any one financial year salary for more than 
twelve months” shall be inserted. 


Pig Amendment of section 66, £ct XI of 
1922 
- In section 66 of the said Act, ~- 

(a) in sub-section (2), after the -vord and 
figures “section 32” the words and 
figures “or of an ordef under section 
- 33 ‘enliancing an assessment or 
otherwise prejudicial to hm” shall 
be inserted’; - 


2 before the existing proviso ` to sub- ` 
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section (Ò the following proviso 
shell be inseried, namely : — | 
_ “Provided that a reference shall lie 


from.an order under section 33 
only on a question of law arising 
out of that order itself, and not 
on a question of law arising out 
ofa previous order under sec- 
tion 31 or° section 32, “revised 
ty the order under section 


Gi in the ME proviso to sub-section. 


(i) after’ the word “Provided” the 


word ‘‘further’ shall be in- 
serted. 


, (it) after the “word “question” the 


following words shall be inseried, 
namely : 


“or if the Comrnissioner rejects the 


application on the ground that 
itis time barred or otherwise 
Incompetent, or if, in exercise 
of his powers under sub- section 
(3), the Commissioner refuses to 
state the case,” ', and 


(iii) after.the word “may” the words 


“within thirty days from the date 
on which.” he receives notice 
of the order passed by the 
Commissioner” shall be in- 
serted ; 


(d) a ties sub-section (3) the following 
ie section shall be inserted name- 


«sD IE on any application being 


made under sub-section (2), the 
Commissioner rejects it on the 
ground that it is time barred, the 
assessee may, within two ‘months 
from the date on which he is serv- 
ed with notice of the order of the 
Commissioner, apply to the High 
Court, and the High Court if it is 
not satisfied of the correctness of 
the Commissioner's decision may 
require the Commissioner to treat 
the application as made within the 
time allowed Aa sub-section 


"(2)." and 


(e) after sub-section (7) the following 
ct section shall be inserted, name: 


“ý ME Section 5 of the Indian Limita- 


tion Act, 1908, shall apply to an 


: application to the High Court by 


an assessee under , sub-section 


- (8) or sub-section (3A).” 
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ACT No. XIX of 1933. 


“THE INDIAN RAILWAYS (AMENDMENT; 
` ‘ACT, 1933 ` 


PASSED BY THE INDIAN LEGISLATURE. 


Received the assentof the Governor General on the 
11th September, 1938. 


~ An Act further to amend the I ndian Rail- 
ways Act, 1890, fora’ certain purpo e. 


Wuerzas it is expedient further to amend 


the Indian Railways Act, 1890, for the pur- , 


pose hereinafter appearing: It is hereby 


enacted as follows — 


1. Short title. 
This; Act may be called tke Indian Reil- 
ways (Amendment) Act, 1933. 


2. Insertion of new section ol A in Act 
IX of 1890. 

Afver section 51 of the 
Act, 1890, the following 
inserted, namely : — - 

“51 A. Additional power to provide and 

maintain transport services. 

(1) Any railway company, 
a company for which the Statute 
42 and 43 Vic., Chap. 41, provides, 
may frame: a scheme for. the provi- 
sion and maintenance of a motor 
transport or air-craft service for 
passengers, animals or goods with: 
a terminus at or near - a station 
on the railway owned or managed 
by such company. 

(2) The scheme shall be, submitted to 
the Governor-General in Council, 
who, after consultation with the 
Local Government or Local Govern- 
meuts concerned, may sanction it, 


Indian Railways 
section. shall be 


subject to such modifications 
and conditions as he may pres- 
cribe. 


(3) The scheme- shall be published in the 
Gazette of India end thereupon. 

-- the railway company” shali, sub- 

ject to sub-section (4) have the: 
power to provide and maintain a 
service in accordance therewith. . 

W) In respect of eny service- provided. 
end maintained by any railway 
company under this section,— 

(a) the company shall be deemed 
not toke «a railway administra- 
tion for the purposés of this Act 
or of ‘any other enactment affect- 
ing railways, end no properly 
used exclusively for purposes of 
the service shall be deemed to be 
ineluded in” the railway or its 
rolling stock ; and 4 
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- oN 


(b) all sik neki and rules for the 

: time being in force relating to 

- motor vehicles, air-craft and 
roads shall apply accordingly. 

(5) The Governor-General jin Council, 

after consultation with the Local 


Gavernment or Local Governments . 


concerned, may, by notificatich in 
the Gazette of India, after giving 
{fo the railway. company six 
months’ notice of his intention so 
to do, withdraw his senctionto eny 
scheme sanctioned under sub- 
section (2) or may modify the 
scheme or Impose. further conditions 
on it.” > 


Act No. XX of 1933. 


THE COTTON TEXTILE INDUSTRY 
PROTECTION (SECOND AMENDMENT) 
3. 


PASSED BY THE INDIAN LEGISLATURE, 


Received the assent of the Governor General on 


the 20th September, 1938. 


An Act further to amend the Cotton Testile 
Industry (Protection) Act, 1980. 


- WHERRFAS ib is expedient to continue for 
a further period the .protéction alfeady 
given to the cotton textile industry in British 
India, and for _ that purpose further to 
extend the operation of the duties imposed 
by the Cotton Textile Industry (Protection) 
Act, 1930, it is hereby enacted as follows :— 


1. Short title. 

This Act- may be called the Cotton Tex- 
tile Industry Protection (Second Amend- 
ment) Act, 1933, 


2. Amendment of sections 2 and 8, Act 
XVII of 1930. 

In sub-section (2) of section 2, and in sub- 
section (2) of section 3 of the Cotton Tex- 
tile Industry (Protection) Act, 1930, for the 
word and figures “Octoker 19383" ‘the 
word and fizures “March, 1934” shall ke 
substitued, 


A 


ACT No. XXI of 1933. 


THE INDIAN ARBITRATION (AMEND .AENT) 
ACT, 1933 


PASSED BY THE INDIAN LEGISLATURE. 


Received the assent of the Governor Gene-al on the 
21st September, 1988. - 

An Act further to amend the Indian Arbi- 
tration Act, 1899, for a certain purpose. 


*Wuerzas it is expedient further tc amend 
the Indian Arbitration Act, 1899, for the 
purpose hereinafter appearing: It is hereby 
enacted as follows :— 


t. Short title h 

This Act may be called the Indien Arbi- 
tration (Amendment) Act, 1933. 

2. Amendment of section 19, At IX of 
1899. 

In section 19 of the Indian Arbitration 
Act, 1899, for the words “the Court” where 
they first occur, the words “the ‘judicial 
authority before which the proceediags are 
pending” shall be substituted, and for the 
said words where they occur.for the second 
time, the words “such authority”, shall be 
substituted. 


- ACT No. XXII of 1933. 

THE CANTONMENTS (HOUSE-ACCOMMODA- 
-TION -AMENDMENT) ACT, 1932. 
PASSED BY THE INDIAN LEGISLATURE. 
Received the assent of the Governor General on the 
2ist September, 1953. a. 
` An Act further to amend Gantorments 
(House-Accommodation) Act; 1928, for a 
certain purpose. 


` Whereas it is expedient further t amend 

the Cantonments (House-Accomnpdation) 
Act, 1923, for the purpose hereinefter ap- 
pearing: It is hereby enacted as follcws:— 


1. Short title. - ; 


“This Act may: be called the Cant mments 


(Hduse-Accommodation 
1933. 


"2. Amendment of section 15, Ae VI of 
23 


1923. 

In sub-section (1) of section 15 of the 
Cantonments (House-Accommodatioa) Act, 
1923 (hereinafter referred to es fhe said 
Act), the following proviso shall be added, 
namely :— 

“Provided that where an 
been made to the 
manding 


Amendment) Act, 


appeal has 
Officer Com- 
the District uncer sec- 
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tion 80, the period of thirty days 
shall be reckoned from the date 
on which the owner received 
notice of the result of the appeal 


poder sub-section (2) of section 


3. Amendment of section 16, Act VI of 
1923. me, 

In sub-section (2) of section 16 of the said 
Act, the following proviso shall be added, 
namely— 

“Provided that where an appeal has 
been made to the Officer Com- 
manding the District under sec- 
tion 30, the period of thirty days 
shall be reckoned from the date 
on which the owner received 
notice of the result of the appeal 
oar sub-se¢tion (2) of section 


4. Amendment of section 30, Act VI of 
1928 


In section 30 of the said Act, for the words 
“twenty-one days” the words “ten days” 
shall be substituted. 


gee Amendment of section 82, Act VI of 
Section 32 of the said Act shall be num- 
bered as sub-section (1) of section 32, and 
the following sub-section shall be added, 
namely:— : 

“(2) Notice of the result of the appeal 
- shall be given to the appellant 
as soon as may be, and where 
tne appellant is a tenant of the 
house to the owner -of the house 

also.” $ 


ACT No. XXII! of 1933. 


THE MURSHIDABAD ESTATE ADMINIS. 
` ‘TRATION ACT, 1933. 


PASSED BY THE INDIAN LEGISLATURE. ` 


Received the assent of the Governor General on the 
21st September, 1988. 
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An Act to provide for” the: appointment 
of a Manager on behalf of the Secre- 
tary of State of. thep operties of the 
Nawab Bahadur of Murshidabad and 

- to define the powers and duties of the 
` Manager. 

Whereas the Murshidabad Act, 1891, con- 
firming ənd giving effect toan Indenture 
between’ the Secretary `of State-and the 
Naweb Behedur of Murshidabad Amir-ul- 
Omr.h, provides that in case the said 
Nawab Bahadnr or any of his lineal heirs 
male successors to the titles - shall contra- 
vene eny of the terms of the said Indenture 
or shall disable himself tcm duly mein- 
taining the dignity of his position. and sta- 
tion it shall be lawful for the Secrecary 
of State forthe time leing to enter into 
and upon the immoveable properties men- 


ticned in. the Indenture and -to exercise 


certain powers therein specified in the man- 
ner therein set, forth; i MP; 

And whereas it is expedient 
provision for the due exercise of 
these powers by the-Secretary of-State by 
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a ` -pdinted under section 3; ` 


fo make ` 


c yo 
= 


ra 


the.eppointment of a Manager who shal on 


‘behalf af the Secretary- of State exercise ° 


the powers aforesaid,-and ky defining the 
duties and powers of such Manager, and 
the manner in which the rents, issues and 
profits of the immoveable properties of tha 
estate. and the monthly. sum of Rs. 19,166- 
10-8 payeble from the Government Treasury 
at Berhampore in the district of Murshida- 
bad in Bengal shall be applied; |. 
And whereas itis further expedient to 
afford to the Nawab Bahadur protection 
against the disabilities to which, he is expos- 
ed by reason of his embarrasséd circum- 
stances and to prevent fur.her increase in 
his debts and to provide means for his 
repayments to his creditors as are com- 
patible with the payment to the Nawab 
Bahadur of a sum .stfficient for the main- 
tenance of his position and dignily; 
It is hereby enacted as follows: — 
1. Sort titleandextent. . a. i 
(1) This Act may be called the Murshid 
bad Estate Administration Act, 1933. f 
(2) It extends to the whole of, British 
India, inclusive of British Baluchistan and 
the Sonths] Parganes, 


2. Definition. . 
~ Ia his Act, unless. there’ is anything 
repugnant in the subject or context, — | 

(1) “immoveable . -properties of ‘the 
estate” means the propérties con- 
tained in the Schedules of. iin- 
moveable propérty annexed to 
the Indenture included in and 
ecnfirmed by the Murshidabad 
Act, 1891; with’ any additional 
immoveable - property added 
the:eto under sub-section (1) of 
section 3 of that- Act, and in- 
cludes, all immoveab‘e property 
acquired under ihe provisicns of 
section 32 of the Land Acquisi- 
tion Act, 1694; 

(2) “issues and profits of the immove- 
able properties of ihs estate” 
includes all money awarded 
under ihe Land Acquisition Act, 
1994, as cCumpensztion for the 
acquisition of any of the immove- 
able propeities of the estate 


together with interest there on; e 


_(8) “Manager” means ihə officer ap- 


(4) “Nawab Bahadur’ means the 
Naweb Bahadur of Murshidabad 
for the time being; 

(5) “Local Government ” “means the 
Goveynment of Bengal; 


- 
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KOR Board of Kevense” means the 


Board of Revenue, Bengal; 


. (7) “prescribed” means provided ter by 


this Actor Ly rules made tnder 
. section 28, 


i ERS, Appointment of Manager. 


The Local Gcvernment may, at. amy {ime 


. after the Secretary of State hes -ertered 


upon the immoveable properties io: the 
estate in accordance with the provisions of 


“the ‘Murshidabad Act, 1891, by an order 
-published in the Calcutta Gazette appoint 
an: officer for the management on bekalf of 
“the Secretary of Sta'e of the whole or: any 
-portion of these ‘properties and of the rents, 


-réception and application of the 


and profit thereof and ‘fcr the 


monthly 


“sum of Rs>¥9,166-10-8 payable fram the 
“Government Treasury 2t Berhampore nm the 


district of Murshidabad in Eengel: ; 
Provided that the management shalt cease 
from such. date as may by notified” by the 


“Local Government in the Calcutta Gazette 


as the date of withdrewal by the Secretary 


`of State from entry: upon the immpveable 
“properties of the estate: 


Provided elso that in the event of the 
death of a Newab Bahadur the manage- 
ment shall not continue for more -thea sixty 
:days-after the date of his death. 


4. Effect of order under section &- 
On the publication of en order im the 


” appointment of a Manager under section 3, 
_ the following consequences shall ensuc :— | 


‘and all processes, 


© debt or 


first, all proceedings which may then ke 


pending in any Civil Ceurt in 
respect of any debts or liébililies 
to which the Nawab Banadur 
may be subject shall he >arred, 
N executicas and 
attachments for or in ræect of 
such | debts. and liabilities shall 
become ‘null end: void; 


secondly, so long as such menazement 


continues, no suit cr pro<eeding 
shell lie,against the Newel Beha- 
dur, or the Secretary of Sale, or 
the Menager, in respect: of any 
Laily to whith the 
Nawab Bahadur is subject nor 


shall ithe Nawab Bahadur ks liable - 
:to arrest, for or In respect of the 


debts end liabilities to- waich hs 
was.at the time of such’ publica- 


-tion subject or 11 execution of eny . 
.Gecree obtained before suci publi- 


cation ner-shall „his: moveetie prop- 


-erty be liabie to -attachnent or 


sale, under processof any Court for 
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or iu rèspèt of such debts and 
lia bilities; : 


thirdly, so long as such menagement 


continues — 


(a) the Nawab Bahadur shall be in- 


competent to mortgage, 
lease, settle or alienate the 
immoveable perperties of the 
estate, or to grant valid receipts 


charge, 


. for the rents and profits. arising 


or accruing therefrom; 


(b) such property shall be exempt from 


(c) t 


attachment or sale under process 
of any Court; and ; 
he Nawab Bahadur shall be in- 
‘capable of entering into any 
contract which may involve him 
in pecuniary liability: and 


fourthly, any amount awarded,- - before 


the entry of the Secretary of State 
upon the imnioveable properties of 
the estate, under the Land Ac- . 
quisition Act, 1894, by way. of 
compensaticn for immoveable prop- 
erties of the estate acquired under 

that Act, if the amount has been 

invested in securities under sec- 
tion 32 of that Act or is deposited 

in Court pending such investment 

in land or securities, shall, toge- 
ther with all ‘interest and other” 
-proceeds thereof not already paid 

to.any person under the provisions 

of any law, be -deliverable to the 

Manager on behalf of the Secretary 

of State to be disposed ofin such 

manner as the Secretary of State 

may think fit. 


5. Suits and appeals during manage- 


ment. 


So long as the appointment of the Manager 


coatinues— 


(1) in every suit or appeal to which the 


(2) in’ every pending 


Secretary. of State in possession is 
a party the Menager shall be 
named es his representatrve for 
the purpose of such suit or appeal: 


suit or appeal 
concerning the properties under 
menegement the Secretary of State 
in possession shall ke a party in 
place of the Nawab Behadur and 
the Menager shall te named as the 
representative cf the Fecielary of 
State in possession for ihe puito e 
of ihe suit or appeel; end no ap- 
plicaticn in any such suit or eppeal, 
shall be made to the Court on be- 
half- of the Secretary of State in 
e 
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possession except by the Mane- 
ger; 
. (8) the Court upon application by the 
. - Manager or by any party to the suit 
may order that the plaint or memo- 
rendum of appeal be amended so 
as to conform with the requirements 
of cleuse 61) or that the Menager be 
named es the representetive of 
the Secretary of State in possession 
es required by clause (2) of this 
section, 


"°° 6, Manager to receive rents, issues and 


profits. 

“ (1) The. Manager shall receive and 
recover all rents, issues and profits due in 
respect of the, immoveable properties of the 
estate, and shell upon rece:ving such 
rents, issues end profits give receipts there- 


r, å 
(2) The Manager shall receive tha month-: 


ly sum of Bs. 19,16€-1C-3 payable from the 
. Government Treasury et EFe:hanpore in the 


District of Murshidabed in Bengal end shall. 


give receipts therefor. 


' 7. Application by Manager of sums re- 
ceived. 

(1) From the sums received under sub- 
sections (1) and (2) of section 6, the Manager 
shall pay— 


first, to the Nawab Bshedur such month- 


ly sum, not being in any, case le3s 

than Ks. .9,583-5-4, as the Local 
Government may fix in this behalf; 
secondly, the Government revenue, ces:es, 
rates and taxes and all debts and. 
liabilities for the time being due 
or incurred to Government or to any 

. local authority; 


thridly,in'the czs2 of property held, by 


the Nawab Bahadur as tenant, the 
rent and cess due to the superior 
landlord in respect of the said prop- 


erty; p 
„Fourthly, the cost of such repairs and 
< properties of the estate as appear 
necessary to the 
are approved by the Board of Reve- 


. nue, 

and shall epply the residue to the discharge 
of the costs of the management, to the 
payment of expenditure incurred in litiga- 
tion and to- the settlement in accordance 
with the scheme approved by the Board of 
Revenue under section 14 of such debts and 
liabilities of the Nawab Bahadur as 
may be established: under the provisions of 
this Ach ----- = Sr ttt 
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improvements of the immoveable- 
Manager and’ 
- shell determixe 


interest charged as eppears 
- proper.  - ois os 


(2), Notwithstanding ‘anything contethed 


in sub-section (2), it shall be lawful for: the.” 


Manager to-pay out of the sums received 
under su=-sections (1) and (2 of section. 6" 
any sum required to meet such expendi- 
ture on azy other object or for any other 
purpose as the fezretsry of State may from 
time to tire sanction. 


8. Notize to claimants, 

Assoonas may be after the publication 
of the order for the appointment of a Mana”, 
ger undersection 3 the Manager shall pub- 
hsh jn tbe prescribed manner a notice in 
English end Bengali calling upon ell per-, 
sons having claims against the Nawab. 
Bahadur tc notify such claims in writing to 


‘the Menager within six months from. the 


date of the notice. 


9. Presentation of claims. 

Every suzh claimant shall, along with his, 
claim, present to the Manager full parti-' 
culers thereof, together with all documents 
on which bs relies in support thereof, and 
the Manager may refuse to receive In evi- 
dence on ths claiment’s behalf at the investi- 
gain of the claim any document not so 
presented. i i 


10. Debt not duly notified to be barred. 

Every deat or liability, except debts due 
or li bilites incurred to Government or to 
any local suthority end rent due to a supe- 
rior landlord from the Nawab Bahadur as 
tenant of any property, which isnot duly 
notified to fhe Menager wi.hin the tims and 
in the mancer mentioned in sections 8 end 9. 
shell be barred: i 


Provided that if the Manager is satisfied 
that ths claimant wes for reasonable cause 
unable to #ompiy with the provisions of 


sections 8 and 9, the Manager may admit.. 


h's claim within a <urther ‘period of- six. 
months from the expiretion of ths period: 
of six months specified in section 8. p 


-11. Deternination of debts. f ‘ 

The Manager shall in the prescribed, 
manner determine the amount of the prin-: 
cipal of all debts and 
under sectia 10 justly due tothe several 
creditors of the Newab Bahadur end to- 
persons holding mortgages, charge oriens 
on the property of the Nawab Bahadur, and- 
in like manner, the in- 


terest, if any, due et the date of such de- 


‘termination tp respect of such debts and 


liabilities end may redug the rates of 
i to him just and 


liabilities not barred `` 


2 


‘12. Power to inquire into consideration 
. for ‘leases, etc. 

The Manager may inquire into the suffi- 
ciency of: the consideration for whi-h any 
lease, settlement, grant,- mortgage, =hirge 
or lien was given and whether it was given 
in contravention of the conditions >f the 
Murshidebad Act, 1891, and if satisfied 
that the consideration’ wes insufficent or 
that such lease, settlement, grant, mort- 
gage, charge or lien ‘was given hh con- 
travention of tbe said - Act may, -by order 
in writing, set aside or modify ‘suck lease, 
settlement, grant, mortgage, charge or lien; 
and a y such order, sub,ect to the appeal 
pr ovided in section 13, shall have tke force 
of a decree ofa competent Civil Goart and 
beent orceable es such. 


13. Appeals to Board of Revenne. 
(1) An appeal shall lie to the Beard of 
Revenne against eny order by the Mana- 
er— 
' (a) refusing to receive a document. under 
section 9; or 
- (b) refuaing to admit a claim uacer the 
proviso to section 10; or 


` (c) determining the amount of a cebt or 


liability or of interest ther2on,. or 
reducing the rate of interest, under 
section 11; or 
‘ (d) setting aside or modifying = lease, 
“settlement, grant, mortgage, charge 
or lien under section 13. r 
(2)-If no such appéal is preferred. withia 
six weeks from the date of the orGer, the 
decision of the Menager shall, subjec to the 
provisions’ of section 99 be final. 


14. Scheme for settlement of debt. 

(1) When the amount ‘due in respect of 
the debts and liabilities mentioned ïn sec- 
tion 1l has been finally determiced, -the 
Manager shall -prepare and submit to the 
Board of Revenue a schedule of suca debts 
and habilities, and a scheme for the settle- 
ment thereof in whole or in par. out of 
the residue referred to in section 7 ennually 
available during the lifetime’ of thé Nawab 
Bahadur; and ‘the Boerd of Reverue may 
approve the scheme without modification or 
subject to such modification as it deems ex- 
pedient. 

(2) The scheme shall provide for rayment 
in full, as socn as may be, of— 

. (a) first, arrears of wages dre to 
servants. of the Nawab Eahadur, 
determined in accordance with 
the foregoing provisiozs and 

_ (b) secondly, claims of each treditor 
whose claims in the eggregats do not 
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exceed five hundred rupees as so 
determined; 

and the scheme shall further provide that 
anv balance left after meeting the above 
claims and each annual resilue thereafter 
shall be distributed rateably among the other 
creditors of the” Nawab Bahadur in 
payment of their cleimg, as so determin- 
ed. 


15. Power to call for ee parti- 
culars. 

The Manager may from time to time 
call for further and more detailed parti- 
culars of any claim preferred before him 
under this Act and may at his discre- 
tion refuse to proceed with the- investiga- 
tion of the cleim until such porticulars are 
supplied. 


16. Power to summon witnesses. 

The Manager may for the parpose of any 
investigation under this Act summon and 
enforce the attendance of witnesses’ and 
compel them to :give evidence, and compel 
the production of ‘documeats, by the same 


means and as far as possible in the same. 


manner as is provided in the case of a 
Civil Court by the Code.of Civil Procedure, 
1908. 


-17. Investigation to be deemed a judicial 


. proceeding. 


Every investigation conducted by the 
Manager with reference to any claim pre- 
ferred before him under this Act, or to any 
matter connected with such claim, shall 
be deemed to be a judicial pro: eeding 
within the meaning of the Indian Penal 
Code; and every statement made by any 
person examined byor before the Manager 
with reference to any such investigation, w. he- 
ther upon oath or otherwise, shall be deemed 
to'be evidence within the meaning of the said 
Code. 


18. Power to order ‘production of ac- 
oo papers, etc, and evidence of 
title 

(1) The Collector of Murshidabad may on 
the application of the Manager order all 
persons who are or were in the employ 
of the estate of the Nawab Bahadur to attend 


before him; and may order any person to 


deliver up any accounts, papers or moveable 
Property belonging to the estate or any 
accounts or papers “relating to the immove- 
able property of the estate or to any other 
property of the estate which the Manager 
has reason to believe are in such person's 
possession or control; and may’ order all 


i holders of tenures or under-tenures on. 
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any such. property to produce- their 
titles to such tenures or of under- 
tenures. 


(2) Any person who refuses to comply 
with an order under sub-section (1) may be 
punished by the Collector of Murshida- 
bed with fine not exceeding five hundred 
rupees: 

“ Provided that an®ppeal shall lie to the 
Board of Revenue against any order of fine 
passed by the Collector under sub-section 


wie 


19. Powers of Manager for realisation of 
rents, etc. 

(1) The Manager shell have, for the 
purpose of rea'ising and recovering the 
rents, issues and profits of the immoveable 
properties of the estate, the same powers as 
the Nawab Bahadur would have had for 
such purpose hed the Secretary of State 
not entered into the said properties and all 
arrears of rent and all demands recoverable 
as rent, end all interest due on such 
arrears or demands -shall together w-th all 
costs incurred for realising the same be re- 
coverable as public demands. 


(2) If such properties orany part there- 
of be in ‘the possession of any mortgagee 
or conditional -vendee, the Manager may 
apply to the.Collector within whose juris- 


diction the property is situated,. and the. 


Collector shall cause the same to be deliver- 
ed tothe Manager es if a decree therefor 
had been made in his favour, but without 
prejudice to the mortgagee or vendee 
preferring his claim under the provi 
gions elsewhere contained in this Act. 


(3) I£ such properties or any part thereof 
be in possession of a Receiver appoin'ed by 
a Court the Manager may apply to the 
Court, and the Court shall cause the same 
to be delivered to the Manager together with 
any receipts which may be in the hands of 
the Receiver or the Court at the time of the 
application. 

20. Power to lease. | 

The Manager may, subject to the prescrib- 
ed conditions, make settlement of all or 
any of the immoveable properties of 
the estate end may for this purpose 
execute . any lease or counterpart of a 
lease: ` 


Provided that, unless - the settlement is- 
of a kind authorised by rule made under 


section 28, its terms and conditions shall: 


have been previously approved by the Local 
Government, : ae 
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21.. Power of Manager to contract and 
take action for the benefit . of the 
estate., í , 4 l 

The Manager may enter into any con- 
tract or take any action which in his opinion 
is necessary for the proper care and män- 
agement of the immoveable properties of thè 
estate and of the rents, issues and profits there- 
of or for the maintenance of the position and 
dignity of the Nawab Bahadur and which is 
not inconsistent with any provision of this 
ea or with any rule made under section 


Provided that if he is not empowered by 
any other provision of this Act or by any. 
rule made undér section 28 to enter on, 
such contract or to take such action he 
shall obtain ihe previous sanction of 
the Board. of Revenue before entering 
‘upon the contract or taking the action. 


22. Power of supervision and control.. 

(1) All orders or proceedings of the 
Manager inthe exercise of his functions 
under this Act shall be subject to 
the supervision and control of the Board of 
Revenue. | 

(2) All orders or proceedings of the Board 
of Revenue under this Act shall be subject 
to the supervision and control of the Local- 
Government. i 

: (8) The. supervising authority. in each 
case may of its owa motion review and if it 
thinks fit revise, modify or reverse any order 
or prozeeding. a's 2 

23. Manager to be deemed a public 
servant. RER E 

The Manager shall be deemed tobe a 
public’ servant within the meaning of 
section 21 of the Indian Penal Code. 


24. Recovery of fines. = 
Any fine imposed under this Act 
shall be resoverable es a public demand. 


25. Barof suits, etc, against certain 
persons. , 

"No suit ar other legal proceeding shall. 
lie against any person in respect of any- 
thing . which is in good faith done or 
intended to ‘be done under this; Act. 


26. Power of Local Government to make 
orders. 

"If ab the time of the withdrawal of the 
Secretary af State from entry upon the 
immoveable .properties of the estate, any 
difficulty arises“ in connection with the 
restoration to the Nawab Bahadur or to 
his successor of the properties and right 
possessed and exercised by the Secretary 
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of State, the Local Gree may by and by “the Manager in the 
erder authorise the doing ‘@ any investigation of such cle ims; 
matter or thing which appears to it- A the procedure to be followed in deter- 
necessary to facilitate such restoratic. | mining under -section 11 the debts 
27. Effect.of withdrawal from: entry by- ee due to creditors and 
pad of State. 9) the allowance’ of interest on the 
otwithstanding anything contein=d else- principal of each of the debts and 
where in this or any other Act, ‘tke with- liabilities as determined under sèc- 
drawal by the Secretary of Stat- from tion 11 from the date on which it 
éntry upon the immoveahle properties of was incurred to the date of the 
the estate shall not have the efect of > >~ determination and on the eggregate 
reviving any of the proceedings’ ferred amount of such debts and liabilities 
to in clause first of section 4 if. tae debt from the date of the determination 
or liability in respect of which sush pro- to the date of payment; | 
ceedings were instituted is barred under {h) the preparation of the schedule of 
section 10. ; : debts and  liabililies and of the 
‘ Nothing in section 4 shall bar the revival: scheme referred to in section 14 
after such withdrawal of any other of the end the order of payment of. 
eee feferred to in the said such debts and liabilities; : 
clause: p h 
Provided thet no Court shall :eatertain © © aeran a A Men i 
Bah suit or cee against the Nawab and f 
ahadur in which the amount clamed is ‘ 
ih. excess of the amount determinec under () jl ANG een ii apan 


gecticns 11, 13 or 22 as the case may be, . f , 
together with any further interest di= there- 
‘on or in which interest is claimed at a rate 
higher than the rate determined aa'jcst and, ; ACT No. XXIV of 1933.. 


proper under ‘those sections. 3 E 
28. Power To maja b rules: THE INDIAN TEA GONTROL ACT, 1983. a 
Ke 1). The Board of Revenue may, wath the Pass=D BY THE INDIAN LEGISLATURE. 

previous sanction of the Local Gove rnment Received tre ane of the Governor Generat ‘on the 

male rules for the purpose of: &rrying zit September, 1933 





into effect all or any of the provisions-of “ths CONTENTS. 
Act: ; 
@) In Decl a without prejudice Sections papi: 
to the .generality of the foregoing powers ; PE = 
Such rules may provide for all or any of the 1 pbort oe bent O mencement: 
following matters, nemely: — 9 Definitions 
(a) ‘the Security to be required from se 
subordinate officers undar ths CHAPTER I. 
Act; ` 4 D ror 
- Tag INDIAN Ted LICENSING CoMMITTEE. _ 
a0 the procedure to be followed by the 3 Oonstitution of the Indian Tea 
Manager in the discharge of his ' Licensing Committee. 
--. functions under this Act, the ac-' 4 Vacancies, p i 
3 counts which shall be Fept by 5. Chairman, sub-committees and ex- 
j nim, and the .manner io which a ecutive officers. 
oa such ` accounts shell ‘be audit- 6 Power to make by-laws. 
ed. 4% Governor General in Council's power” a 
trol. 
G the tèrms, conditions and linitations goren 
7 8 Keeping and auditing of accounts,’ 
aa which, leases may bs grant- 9 Dissolution of the Committee. : 
; 10 Power to make rules. t 
(d) the notices to be given under the Act f CHAPTER I. - 
and the manner of publiation of S i ie is 
pas notices; CONTROL over THE EXPORT OF TEA. | 
O the procedure to be followed bý ` 11 Limitation of application pf Chapteryi 


‘Claimants m piegenting Claims, . 12 Method of control of export of tea; - + 
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’ Sections. may ; . 
-13 The Indian Overseas Export Allo. 
i ment. 
14 Export quotas of tea estates. 
15 Right to obtain export licences. 
-- 16 Gr&nt of export licences. 
- 17 Special export licences. 
18 Committee ip maintain accounts of 
quotas.: ; f 
19 Tea for export to be covered by 
4 lizence or permit. . 


< 20 Power of Committee to cell for 
a returns. 
-, 21 Fees. 
22 Validation, of certain acts already 
done, i 


23° Power to make rules. 


24 Bar of jurisdiction. 
CHAPTER III. 
CONIROL OVER TEE EXTENSION OF THE 
CULTIVATION. 

25. Method of control of extension of tea 
cultivation. h 

26 Limits tothe extension oftea cultiva- 
tion. 


27 Grant of permission to plant tea. 

Appeal to Local Government. 

29 Power of Committee to call for 
returns and to inspect estates. 


-~ CHAPTERTY. > 
PENALTIES AND PROCEDURE. 


Penalty for illicit export. ; 
3: Penalty for making false:return. 


of tea estate. KEMBA 
Penalty for illicit cultivation. f 
Removal of tea. plented without 

permission. 


35 Trial of offences under sections 3t, 


cultivation of tea in British, India: 
herely enacted as follows:-—. 


PRELIMINA‘Y, 


© 4. Short title, extent, commencement and. 
dura'ion. - : 
: (1) This Act may be called the Indian, 
Tes. Control Act, 1933, ' aas 
(2) It extends to the whole of British 
India, = 
e 
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` Penalty for obstructing inspection 


3i > 


- (8). It shall'come into force on’ such date 
as the Governor General in Council may, 
by notification in the Gazette of India, p- 
point. Te : 
. (4): It shall nos remain in force after the 
3kst dey of March, 1938. 
© 2. Definition. : 
In this Act, unless there is anything 
repugnant in the subject or context,— 
(a) “Committee” means the Indian Tea 
Licensing Committee constituted 
- under this Act; 
- (b) “exported overseas'” means exported 
by sea from British India to any 
- place outside India other then the 
French and Portuguese Fettlements 
- bounded by India; 
. (c) “prescribed” means prescribed by 
| ‘ules made under this Act; 


(d) “hee” means— A 
` (i) in Chapter, HT, the, 
Thea (Linn.), and. 

(ii) in’ Chapter IT, the commodity 
known as.tea made from the 

leaves. ot that plant, and includes. 

green: tea leaves but excludes. 

„tez waste and Burmese. pickled’ 

‘tea; ånd ` mt 

(e) the “Tea Licensing Resolution ” 
means the Resolution of the Govern- 

ment of India published under 
Finance Department -- (Central 
Š Revenues) Notification No. 30; 
dated the 20th May, 1933: f 


CHAPTER I. 
Tue INDIAN Tra TIICENSING Comm ITTEE: 


3. Constitution of the Indian Tea, Licens:- 
ing Committee. ` 7 ; 

(1) The Governor General in. Council 
shall constitute a. Committee, to be called 
the Indian Tea. Licensing Committee, cons 
sisting, of the. following members :.— 


plant. Camellia, 


r 


(a) six members, one to be nominated by: 
each of the following’ bedies, name- 


ły :— 
(i) the Indien Tea Association, Caleste 
(tiy the Assam Branch of that Associa- 


tion, 

(iii) the Surma Valley Branch of- that; 
Association 

(iv) the. Dooars Planters’ Association, 

~ (v) the Indian Tea Planters’ Associe+ 

tion, Jalpaiguri, and the. Terai. 
Indian. riparian se oar aba 
Terai, acting together; and . 

(xi) the - Darjeeling: Planters Associa 
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tion and the Terai Planters’ As- 
sociation, acting together ; 

6) two members to be nominated by 
the Local Government of Assam, 
to represent tea estates owned by. 
Indians in Assam, one for the 
Assam Valley and the other for 
the Surma Valley ; 

(c) two members to be nominated by 
the United Planters’ Association of 
Southern India, one representing 
tea estates in British India, and 
the other representing -tea estates 
in Indien States; and 

(d) one member to be nominated by 


the Local Government of Madras - 


to represent tea estates owned in 
`- Southern India by Indians : 

` Provided that any nomination, made in 
accordance wich ihe above provisions, of 
any member of the Licensing Committee 
constituted under the Tea Licensing Resolu- 
tion, shall be deemed to have been duly 
made under this Act. 

(2) .As soon as may be after the com- 
‘mencement of this Act the Governor General 
in Council shall publish in the Gazette of 
India the names of all members of the 
Committee. 


4: Vacancies. 

(Dp If any authority or body fails to 
make within a reasonablé time eny nomina- 
jon which it is entitled to make under sec- 
tion 3, the Governor’ General in Council 
may himself nominate a member to fill the 
‘vacancy. 

(2) Where a Heno of the:Committee 
‘dies, resigns, ceases to reside in India or 
becomes incapable’ of acting, the: Governor 
General in Council may, on the recommende- 
tion of the authority or body which is 
entitled to make the first nomination under 
section 8, or where such recommendation 
‘is not made within a reasonable time, then 
on nis own initiative, nominate a person to 
fill the vacancy. 

(8) No act done by the Committee shall 
þe questioned on the ground merely of the 


existence of any vacancy in or eny defect 


in the constitution of the Committee. 


5. C airman, sub-committees and ex- 
ecutive officers. - 

The Committee shall. elect a Chairman 
from amongst themselves, and may appoint 
such sub- -committees and executive officers 
as may be necessary for. the. efficient per- 
formance of tha duties imposed upon it 
iby this.Act: 

Provided that-the Qhairmen elected and any 
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sub-committee or executive officer appoint- 
ed by the Licensing Committee constituted 
under the Tea Licensing Resolution shall 
be deemed to have been duly elected: and 
appointed under this Act. 


6. Power to make by-laws. 

(1) The Committee: may make by-laws 
consistent with this Acteand with the rules 
made thereunder for all or a of the fol- 
lowing matters, namely: — 

(a) the regulation of the iredi to be 
followed at meetings of-the Commit- 
tee; 

(b) the appointment of sub-committees; 

(c) the delegation to sub-committees, 
membeis or officers of the Com- 
mittee of any of the powers of the 
Committee under this Act; 

(d) the determination of the ‘travelling 
allowances of the members; 

(e) the appointment, promotion and dis- 
missal of officers and servants of 
the Committee, and the creation 
and abolition: of appointments of 
such officers and servants; 

(f) the regulation. of the: grant of pay 

: and leave to such officers and cer- 

“. vants; and 

(g) any other matter in respect of which 
by-laws. may be made under this 
Act or the rules made thereunder. 

(2) All by-laws made under this section 
shall be subject to the previous sanction 
of the Governor General in Council. 


7. Governor General in Counéil’s power’ 
of control. 

(1) Save in respect of proceedings and 
orders under séction 27, all acts? of the Com- 
mittee shall be subject ‘to the control of the 
Governor General in Council, who may 
cancel, suspend or modify as he thinks fit 
any such act. 

(2) The records of the Committee shall 
be. open to inspection at all reasonable 
times by any officer authorised in this behalf’ 
by. the Governor General in Council. ~ 


8. Keeping and auditing of accounts. 

(1) The Committee shall keep accounts of 
all fees received by it under this Act, and 
of the manner in which they are expend- 
ed. 


(2) Such accounts shall be examined and 
audited onnually by auditors appointed 
in this behalf by the Governor General n 
Council; and sach auditors shall hev 
power to disallow any item which has Den 
in their opinion, expended otherwise than 
in pursuance of the purposes of this ook 


t 


Wa. 


3. Dissolution of the Committee. 
“(1 The Governor General in Council may; 


by “notification in the- Gazette of India, 
‘declare thé Committee to be dissolved; and ` 
on. the- date of the publication of such ~ 


‘nosification the Committee shall -stand dis- 
“solved and‘this,Act shell be.deemed -to be 


` “repealed. 


. (2) When the Committee is dissolved, 


‘either under this section or by the expiry 

of this Act the unexpended balance of fees 

received by tne Committee underthis Act 

shall lapse to Government. ae Ae 
10. Power to make rules. g 


The Governor General in Council may, 
by notification in the Gazette of India, 


-make rules, + 


: D 


N 


(a). proyiding for the establishment and 
|: maintenance of offices by ths Qom- 
a. mittee; — _ 
providing for the conduct of business 
“+ by the Committee and determining 


"23.1 he number of members which 


-y , shall form a quorum at meet- 


ea 


ur lL g9; : 
(c) providing for the maintenance by 
the Committee of a record of all. 


business” transacted: and ~ sub- 
mission of copies. thereof to 
Government; i 


‘d) regulating the preparation of annual 
; estimates of receipts and expendi- 
` ture; ev N 
(e) regulating the keeping of accounts 
of receipts and expenditure; - 
(f) determining the custody in which 
_ the current account of the Com- 
- mittee shall be kept, and the bank 
© or banks at which surplus monies 
at the credit of the -Committee 
may. be deposited -at interest ; 
‘and 
generally, to carry out the- provisions 
“of this Chapter. 


(9) 


CHAPTER Il. 
> CONTROL OVER THE Export or TEA. 
, 41. Limitation of application of Chap- 


ter. 
. Nothing in this Chapter shall apply to 


: tea — -- ~> < ee 5 
(a) proved to the satisfaction. of the- . 


Customs Collector to. have been 

imported into British India- from 
- any port.outside India, or . 

(b)-shipped as:stores on: board.any vessel, 
_ im such quantity as the Custems 
_ Collector considers .. reasonable 
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‘having regard ‘to the numbers of E 
` the crew and passengers and thee 


length of the voyage on which the 
5 vessel is about to depart, or 
(c) exported by parcel post: 


12. Method of control of export of tea. 

(1) No tea shall be exported overseas 
unless covered by a licence issued by’ or on 
behalf of the Committee. ` 
_ (2) No tea shall bẹ- exported by land or 
sea to any of the French or Portuguese 

< Settlements bounded by India unless covered 
.by a permit issued by or on behalf of the 
Committee. 3 : 


13.: The Indian Overseas Export Allot- 
ment. ~ = : 

(1) The Indian Overseas Export Allot- 
‘ment för- the financial year 1933-34, that 
is, the total quantity of tea which may be 
exported overseas during that year, includ- 
ing tea exported overseas during that: year 
before the commencement of this Act, 
shall be $20,570,560 pounds avoirdupois. ,. 

(2) The Indian Overseas Export Allot- 
ment for succeeding financial years shall 
be declared by the Governor General in 
Council by notification in the ‘Gazette of 
India, after consulting the Committee and 
paying due regard to all interests concern- 
ed. a Wai 


= 


14. Export quotds of tea estates.’ - 

(1) The export quota -of each tea estate 
for each financial year, that is, the -total 
quantity of tea which may be exported 
overseas by the owner of the estate during 
that year, shall be determined ` by the 
Committee, in the prescribed-mannher, | - 

(2) The total of all export quotas for any 
financial year shall not exceed the Indian 
Overseas Export Allotment for that year. 


15. Right to obtain export licences. ` 

(1) The owner of a tea estate to which a 
quota has been allotted’ for any. financial 
year shall have a right to obtain dt any time 
during that year export licences to -cover 
the export overseas of tea up tothe amount 
ofthe unexhausted balance of the ‘quota, 


-that is; upto the amount of the -quota less 


the amount for which export licences 
have already been issued against it: 


_ Provided that the. unexhausted balance 
of any quota at any time during. the financial 


‘year 1933-34 after the commencement of 


this Act shall be the ‘amount of the quota 


less — i 
~ (a) the amount for? .which * export 
“licences have already been issued 


Š 
egainst the quota under this Act,’ 


“and 
(b) the «mount for which export . licences 
were issued against the quota 


by tke Licensing Committee con- 
stituted under the Tea’ Licensing 

_ Resolution, and 
(c) the amount of tea produced on the 
estate and -exported overseas 
after the 31st day of March, 1933, 
and before the 26th day of May, 


1933. 

(2) The right of the owner of a tea estate 
under this section may be transferred in 
whole or in part, and subject: to’ proof of 
the transfer to the satisfaction of the Com- 
mittee; the transferee shall have .a right 
to obtain export licences up to the amount 
covered. by the transfer or up to the amount 
of the -unexhausted balance of, the aoe 
‘whichever may be less. 


16. Grant of export licences. - |. 

(1) The owner of any tea estate to. which 
an overseas export quota has been allotted 
“or any transferee of'his right may, at any 
time before: the 21st day ‘of, March of the 
financial year to which the quota relates, 
apply in writing to the Committee for an 
export. licence covering a stated quantity of 


tea, 

2) If. thè unexhausted MAA “of the 
quota is. sufficient to cover - the stated 
guantity, the Committee shall “on receipt 
of the requisite fee, issue an export licence 
covering the stated quantity. 

(8) Every licence shall be in diak 
in the prescribed form, shall bear the date 
of its issue, and shall’ be valid up to the 
end of the ‘financial year in, which. it is 
issued: . i 

Provided that save ‘as provided in 
section 17, the committee shall not date or 
issue any export licence after the end ‘of the 
financial -year in which the application for it 
was made. 


17. Special export licences. ' 

(1) Where the tea covered, by an export 
licence has not been . exported. overseas 
before the end of the financial year in 
which the licence. was issued thé person to 
whom the licence was granted may, before 
the expiry of the first fourteen days of the 
following financial year, forward the licence 
-to the Committee and submit.therewitu an 
application for a special export licence 
covering the same quantity of tea; and the 
Committee shall, gn receipt of the’ Tequisite 
fee; if any, issie-a special export licence 
accordingly, i 
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(2) A special ee licence shall be in 
duplicate in the prescribed form, shall bear - 
the date ofits issue and shall be ve alid up 
to the 30th day of June of the year in which 
it was issued. 

(3) The quantity of tex covered by a 
‘special. export licence shall be accounted 
for against the export quota of the year 
in which the original licence was issued. 

18. Committee to maintain accounts of 
quotas. 

(1) Tne Committee shall - maintain an 
account of every export quota, showing, i 10. 
addition to such other particulars as the 
Comniittee may think fit, the licences 
issued against it and the unexhausted 
balance: 

Provided that for the financial year 1933- 
-34 each account shall show as single items 
the amounts set off against the quota under 
clauses (b) and (c) ) oË the proviso to sub- 
section (1) of section 15. 

(2) Any owner of a tea estate, shall be 
entitled, on payment of the requisitee fee, 
‘to a copy of the acount realting to his 
quota, certified in the manner laid down in 
the by-law. = 


19.-Tea for export to be covered. by licence 
or permit.. i 

(1) No consignment of tea shall be shipped 
or water borne to be shipped for export over- 
seas until the owner has delivered to the 
Customs Collector a` valid export licence 
or special export licence in duplicate cove}= 
ing the quantity to be shipped.” ~~ 

(2) No consignment of tea shall he shipped 
or waterborne to. be shipped for export to 
any of the French or Portuguese’ Settlements 
bounded by India until the ‘owner has 
delivered to the Customs Collector a permit 
granted inthis behalf by the Committee 
covering the quantity to be shipped. 

(8) No permit for the passage of any 
tea by land into any of the French or Por- 
tuguese Settlements bounded by India shall 
be granted under sub-section (1) of section 
5 of the Land Customs Act. 1924, unless 
the application for such permit is accom- 
panied ‘by a permit granted in this behalf 
by the- Committee covering the quantity ¢ to 
be passed. 


20 Power of Committee to “eal for 

(1) The Committee may serve by post a 
notice upon the owner of sny- tea estate, or 
upon his agent or manager, requiring ‘him 
to furnish, within such period not being 
less than thirty days as may be specified 
in the notice ‘such returns relating i the 


+-returns. 
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production, sale and export of tea produced 
on the estate as it may deem necessary to 
enable it to discharge.its duties under this 
Chapter, f ; 

(2) Where any return required under 
sub-section (1) in respect of any tea estate 
is not furnished to the Committee within the 
period specified in” the notice the Commit- 
tee may refuse to allot a quota to 
that estate under section 14, or where a 
quota, has already been allotted, may 
cancel the unexhausted balance of that 
quota and refuse to issue any further 
‘export licences under section 16 against that 
quota, : 


21. Fees, f 
(1) The Committee may charge and -collect 
the following fees, namely: | 
(a) a licence fee for every export licence 
or special export licence issued by 
ib, at such rates, not excęeding 
eight annas per thousand pounds 
of tea covered by the licence 
as the Governor General in Council 
may, by notification in the Gazette 
of India, fix in this ‘behalf; and 
(b) copying fees for certified -copies of 
accounts of. quotas,. ab the rate of 
one rupee per copy; - : 
Frovided that the owner of any tea estate 
+o which.a quota has been allotted 
undersection 14 may make a con- 
solidated payment of export licence 
fees at the rate fixed under clause 
- (a) to cover 
quota. - 3 
(2) The Committee shall apply the fee 
collected by it under this section to the 
meeting of expenses incurred by it’ in 
pursuance of the purposes of this Act and, 
with the previous sanction of the Governor 
‘General in Council, to the payment ofa 
contribution towards the maintenance of any 
international committee established in 
furtherance of the said purposes in tea 
producing countries generally. | : 


22. Validation of certain acts already 
done. ' 

(1) All licences forthe export of tea over- 
seas, all licences for theexport oftea to the 
French and Portuguese Settlements bounded 
by India, and all quotas issued or fixed by 
the Licensing Committee. constituted ‘under 
the Tea Licensing . Resolution shall þe 
deemed to be licences, permits) end quotas 
respectively, issued or fixed ‘under this 
Act. aes | 

(2) All transfers of the right to obtain 
expoxt licences from the said Licensing 
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Cominittes shall be valid as ifthey Had f a 


the whole of. the 


| been made under this Act. | 


23. Power to make rules.. 
- The Goternor General in Council may, 
. by novificationin the Gazette of India, make 
rales — ge 
` (a) prescribing the manner in which the 
axport quotas oftea estates shall be 
determined ; a 
(b) regulating tha grant of permits for the 
export of tea to the French and 
Portuguese Settlements. ; j 
(c) prescribing the form. of export 
licences, spacial export licences and 
permits ; and i 
(d) generally, to carry out the purposes of 
- this Chapter. < 


24. Bar of jurisdiction. 

No quote fixed and no order granting or 
refusing io grant, any licence or permit 
under this Chapter shall be called'in ques« 
tion in any Court. f ; 


- CHAPTER III. 


ConT20L‘0VER THE EXTENSION OF TEA 
CULTIVATION. 


25. Method of control of extension of 
tea cultivation. 

So long as.this Act remains in force, no 
one shall plant -tea in any ‘land -which was 
not planted with tea on the 31st day of 
March, 1933, save in pursuance of a written 
permission granted by or on behalf of the 
Committee. . ' j 

Explanation.—Land which had been 
planted with tea ab any time during. the 
period-of vwo years before the 3Ist day of 
March, 1933, but, in accordance with agricul- 
tural practice on tea estates, was lying 
fallow on that date, shall be deemed- to 
have been planted with tea on the 31st day 
of March, 1933. 


26. Limits to the extension of tea cultiva- 


tion. $e 

(1) The total area of land in... British 
India in respect of which the permissions 
referred to in section 25 may be granted 
shall not exceed 4,000 acres: `. a 

Provided that the Governor General in 
Council may deduct from the said 4,000 
acres the whole‘ or any part of the increase 
in the. area planted with tea in British 
India which? may have occurred between, 
the 3lst day of March, 1933, and the’ com- 
mencement of this Act. ; : 
. (2) The total ares of lan@ in any province 
in respect of which such permissions .may 
“be granted shall be determined by the 
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:Governor General in Council; and shall be 
° e as near 2s may be and subject to the, above 
limit for the wholé of British India, óne-half 
of one per centum of the tota) aréa in the 
- ‘povince which was-planted ‘with tea on the 
-8lst. day of March, 1933: Soa ae i 
(3).The Governor General in Council shall 
‘publish. the ` total areas so allotted to the 
‘various provinces, by notification in the 
Gazette of India, as soon’ as may be after 
‘the:commencement of this Act. i 


` ‘27. Grant of permission to plant tea. 
_ (1), Applications for -permission to plant 
‘tea on any lend for ‘the. first time shall be 
‘made to the Committee, not later than one 
.month after the commencement of this Act, 
“and ‘shall contain a clear statement: of all 
special circumstances justifying , the 
application. ms, TU 
‘< (2) Subject to the limits -latd. down in 
‘section’ 26, ‘the Commiltee may ‘grant or 
‘refuse. the permission applied for, or may 
grant it in part only, or may call for further 
information from the applicant. 

(8) No order by the Committee under 
sub-section (2) shall be called in question in 
any Court. 4 ; 


`- 28.. Appeal to- Local Government. 

(I, Any applicant aggrieved by any 
‘order of the “Committee uñder section 27 
‘may appéal to.thé Local -Government within 
sixty: days from:the date thereof,-and the 
‘Local Government ‘may ' on such appeal 
reancel, modify? or’ suspend ahiy order of the 
Committee under that section. -7° - ..~- 
:-- 2) The records of the Committee relating 
‘to proceedings wider this Chapter shall‘ be 
‘open to inspection at'all reasonable times by 
-any officer authorised in this behalf by the 
‘Local Government. - - is 


| 29. Power of Committee to call for return 
‘and ‘to inspect estates. ~ ` aA wer ae 
(1) The Committee may serve by post a 
eee oe ; a owner of any tea estate, or 
upon his agent or manager, requiring him 
‘to furnish, within such period nob being less 
‘than’ thirty days as-may be specified in the 
notice, such returns ‘relating to the culti- 
vation of tea on’the estate as it may deem 
mecessary to enable it to discharge its duties 
under this Chapter. 


(2) Any member of the Committee and 
‘any officer of thé Committee authorised by 
it'in this behalf may, at any, at reasonable 
time, nter upon and inspect the land of 
eny tea estate, and may require the owner 
of the estate, or his agent or maneger, to 
‘produce for inspection any records “of the 

é i # F ak thi j > 
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. manager? who has furnished any 


Vs Te 


estate in his control or.custody relating to 
the cultivation of tea on ‘the estate. a 
($) Where eny return required under 
sub-section (1) in respect of any tea estate 
is not furnished to the.Committee.within the 
period specified ın the notice, the Committee 
may refuse .to grant eny permission under 
section 27 to’ plant tea om that estate, 


_ CHAPTER IV. 
'- PENALTIES AND PROCEDURE. 


30. Tenalty for illicit export. | 

“A. breach of the- provisions of sub-section 
(1) or sub-section (2) of section 19 shall be 
punishable as ifit were an offence under 
‘Item No. 8 of section 167 of the Sea: Customs 
Act, 1878, and the provisions of-section 168 
-and of Chapter XVII of that Act shall apply 
accordingly. 


31. Penalty for making false return. 

- Any cwner ofa tea estate, or his agent or 
€ return 
-under sub-section (1) of section 20 or under 
sub-section (1) of rection 29 containmg any 
particular‘which is false and which he knew 
to be false or did not believe to. be. true, shall 
“be punishable with fine which may extend 
to cne thousand rupees. ° => 


32. Penalty for obstructing inspection 
_of tea estate. 

Whoever obstructs eny member or officer 
of the Committee while such member or 
officer is entering upon or inspecting the 
lands `of eny tea estate under sub-section (2) 
of section 29, and whoever, | having control 
‘over or custody of eny records of a tea estate 
relating: tothe cultivation of tea on that 
‘estate, refuses or fails to produco such 
records when required .by a member or 
officer of the Committee under -hat sub- 
‘section, shall be punishable with fine which 
may extend to one thousand rupees. 

"33. Penalty for illicit cultivation. 

Whoever plants or causes to be planted 
tea in any land in contravention of 
section 25 shall be- punishable with fine 
which may extend to one thousand. rupees for 
the first offence, and with fine which may 


extend to five thousand rupees for any sub- 


sequent offence. 


34. Removal of tea 
permission. é 
““Wheie any person has been convicted of 
an offence under section 33, the -convicting 
"Corri. mey direct that the tea in respect of 
which the offence was committed shall be 
removed from the land within a prescribed 
7 i _ Ps a rn | 


planted without 
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time; and -in the Sei of the order not being 
duly complied wi.h, may cause .the tea to 
be removed and recover the cost from the 
person convicted as if it were arrears of land 
revenue dye on the tea estate on which the 
offence was committed. 

* 85. Trial of orem? under ‘sections 31, 
82 and.83, 

. (1) No Magistrate. other than a Magistrate 
of the first class shall take cognisance of an 
offence under section 31, section 32 or sec- 
tion 33, and sach Magistrate may take cog- 
nisance of such an offence only upon com- 
plaint made by a person authorised by 
the .Committee in this behalf, and with 
the ‘previous sanction of the: ‘Local .Govern- 
ment. 

(2) The Committee shall ;be responsible 
for: ths conduct- of all prosecutions of 
offences under section 31, section 32 and 
section “33. 


~~ = 
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, ACT NO. XXV OF 1933. 
THE ‘INDIAN MERCHANT SHIPPING 
AMENDMENT) ACT,1933. 
PASSED BY THE INDIAN LEGISLATURE 


- Received the assent of the Governor General on 
the 21st September, 1938. 


An Act further to amend the Indian Mer- 

chant Shipping Act, 1623, for certain 

purposes. | 

WHERBAS an Iniernational Convention 
for ths Safety of Life at Sea was signed 
in London on the 3lst day of May, 1929, 
for promoting safely of life at sea by 
establishing in common agreement. uni- 
form principles and rules directed there- 
to; 

ÅND WHEREAS an International Load-Line 
.Convention was signed in London on the 
5th day of July, 1989, for promoting safety of 
life and property at-sea by establishing 
In common agreement uniform ' ' principles 
and rules with regard to the ,limits to 
which shine on international voyages may 
þe loaded; 


AND WHEREAS the Government of India 
‘by its representatives was a signatory to 
‘the said Conventions; ` 


SECOND 


mn 


. AND WHRERAS in order to give effect to 
-the said Conventions and in order in 
certain. other respects tojmake better pro- 
«vision, for, Merchant Shipping it is ex- 

edient to -amend the Indian Merchant 
Shipping Act, na for the purposes here- 
-inafter appearing 
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.It-is hereby. enacted as follows -+ 

1. -Short title and commencement 

` (1) This Act may be called the Indian 
Mérchant: Shipping (Second Amendment) 
Act, 1933, 

(2). This section shall” come into force at 
once; the rest of this Act orsany section 
thereof- shall come: into force on such date 
as the Governor General in Council may, 
by, notification in. the Gezette.of India, 
appoint in this behalf. f 


--2.- “Amendment of section 2, Act AXI 
of 1923. 

In section 2 of the Indian Merchant 
Shipping. Act, 1923 (hereinafter - referred 
to as the scid Act), — 

(a) in clause (5), for the figures “1891— 
1921” the figures 1891-1939" 
shall be substit uted; 

(b) in clause (6), after the word “sere 

. vants” the following words shall be 
Ei - added, namely:— 

“but does not include any persons 
on board. the ship either in pur- 
suance of the obligation laid 
upon. the master to carry ship- 
wrecked, distressed or other per- 
songs or by reason of any cireume- 

. stance which neither the master 

.. nerthé owner could have pre- 
vented or fores‘alled”; 

O) after clause (6), the following clause. 

: ‘shall“be ‘inserted, namely: — 

(E-A) ‘passenger `s'eamer’ means a 
steamship carrying more than 
twelve passengers; 


3. Amendment 07 section 90, .Act XXI 
of 1923. ` ; 

For KA (1) of section 90 02 the 
said Act, the following sub-section shall 
be substituted, namely: — 

SU Every place i in a British ship which 
is occupied by seamen or appren- 
tices engaged under this Act and 
appropriated for their use- 
should have for each seaman or 
apprentice a space of not less than 
twelve superficial feet and not less 
than seventy-tw. cubic feet.” 


| 4, Amendment of section 121, Act XXI 


of 1923. 


In section 121 of the said Act, after 


‘clause (xiii) the following clauses shal be 


‘addéd, namely: —- ` 

(xiv) the times. of closing and opening 
the hinged doors, e portable plates, 
side seuttles, gangway cargo and 
_ coaling. _ ports, and other. .penings 
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which are required by any rules 
made under this Act to be kept 
closed during navigation; 

_ -(xv) a record .of all drills. and inspec- 
tions requirel by any rules made 
under this Act with an explicit 
record of any defects disclosed 
and, if boat-drill is not practised 
on board the ship in any week, 

f the reasons why boat-drill was 
not practised in that week.” 


5. Amendment of section 189, Act XXI 
of 1928. 
In section 134 of the said Act,— 

(a) in clause (b), after the word “equip- 
ment” the brackets “and words 
“(including life-saving appliances 
and wireless telegraphy instal- 
lation)", and after the word ‘“en- 
gine-driver” the words “and of 
the wireless telegraphy operators 
and watchers: shall be inserted; 
and oa 

. (b) for clause (d) the following clause 
shall be substituted, namely:— 

“(d) the voyages or class of voyages 

< , on_which, as regards construc- 

tion, machinery and equipments, 

the steamship is in the sur- 

‘ s- veyor’s judgment fit to ply;” 

6. Amendment. of section 189, Act XXI 


‘of 1923. À r 
Ip section 139 of the said Act, the 


word “or” at the end of clause (b), and 
the whole of clause (c) shall be - omitted. 


7. Insertion of new section 189A in Act 
XXI of 1928. 


After section 139 of the said Act the . 


following -.section. shall be 
namely: — . 

“139A, Alterations in steamships sub- 
sequent to grant of certificate of survey, and 
additional surveys. 

(1) The owner or master of a steamship 
‘in respect of which a certificate of 
survey has been granted -under this 
Part, shall, as soon as possible after 
any alteration is made in the steam- 
ship's hull, equipments or machinery 
which affects the efficiency thereof 
or the sea-worthiness of the steam- 
ship, give written notice to such 
person as the Governor General in 

-Council may direct- dontaining full 
particulars of the alteration. 

(2) If the owner or master of a steamship, 
without*reasonable cause, neglects 
to give the notice required by this 
section, he shall pe liable to a fine 


inserted, 
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which may extend to five hundred 
rupees, 

(8) Ifthe Governor General in Council 
has reason to believe that.since the 

- making of the last declardtion of 
survey in respect of a steamship— 

- (a) any such alteration as aforesaid 

has been made in -the hull, 
equipments or machinery of ‘the 
steamship; cr 
(b) the hull, equipments or machinery 
of the steamship have sustained 
any injury or are otherwise in- 
-sufficient, : 
the Governor General in Council 
may require the steamship to be 
_ again surveyed io such extent ag 
he may think fit, and, if such 
requirement is not complied with, 
may cancel any- certificate of survey 
issued under this Part in respect 
of the said steamship.” 


8. Insertion of new section 143A in Ac 
XXI of 1923. 

After section 143 of the said Aa, the fol- 
lowing section shall be inserted, namely: + 

“143A, Prohibition of carriage of 
dangerous cargo. - í 


(1) No steamship for which a certificate: 


of survey isrequired by this Part 
shall carry as ballast or as cargo 
any goods which by reason of their 
nature, quantity or “mode of 
stowage are either singly or collec- 
tively liable to endanger the lives 
of the passengers or the safety 
of the ship. AG 
- (2) The Governor General in Council 
f may, subject to the condition of 
previous publication, make rules 
determining what goods are to be 
considered dangerous goods and 
prescribing the precautions which 
must be taken in the package and 
stowage thereof. 
(3) If goods are carried in any steamship 
in contravention of the provisions 
of this section or of the rules made 
thereunder, the owner or master 
shall for each offence be liable to 
a fine which may extend to three 
thousand rupees and the steam- 
ship shall be deemed for the pur- 
pose of section 232 to be unsafe by 
reason of improper loading.” 


9. Amendment of section 144, Act XXI 
of 1928. š 

In section 144 of the said Act, — f 

(a) in sub-section (7), the words “attested 
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by a British Consular Officer at the. 
port where the survey was made” 
shall be omitted; and 
(b) in sub-section (2), the words “and duly 
attested by the British Consular 


Officer at that port” shall be 

omitted. - : 

10. Amendment of section 145, Act XXI 
of 1923. 


After clause (a) of sub-section (2) of sec- 
tion 145 of the said Act the following clause 
shall be inserted, namely: — 


(aa) declare the requirements as to con- 
struction, machinery, equipments 
(including life-saving appliances 
and wireless telegraphy installation) 
and marking of sub-division load 
lines which are to be fulfilled be- 
fore a declaration of survey may 
be granted”. a 


11. Insertion of new section 145A 
Act XXI of 1928. ' 

After section 145 of the said Act the 
following section shall be inserted, 
namely:— : 

“J45A. Power of Governor General in 
Council to make rulesas to safety of life. 

(1) The Governor Generalin Council may, 
‘subject. to the condition of previous publi- 
cation, make rules in respect of steamships 
for which a certificate of survey is required 
by this Part, regulating the provisions to 
-be made for the safety of life at sea. 


_ (2) In paiticular, and without prejudice 
to the generality of the foregoing power, 
such rules may regulate— f 


(a) the control of hinged doors, portable 
plates, side scuttles, gangway cargo 
and coaling ports and other open- 


in 


ings; é 

(b) the methods to be adopted and the 
appliances to be carried for the 

© prevention, detection -and extinc- 

tion of fire; 4 

(c) the provision of means of making 
signals of distress and the supply 
of lights inextinguishable in water, 
and fitted for attachment to life- 
buoys; : 


(d) the provision of boats, life-boats, 
life-rafts and buoyant apparatus, 
their equipment, and the specifica- 
tions with which they shall comply, 
and the marking of these so as to 
show the dimensions thereof and 
the number of persons that may 
be carried thereon; 
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(e) the manning of boats and life- 
boais and the qualifications and 
certificates of life-boat men; 

(f) the provision to be made for muster- 
ing the passengers and crew and 
for embarking them in the boats 
and life-boats (including provision 

. as to the lighting of, and as tothe 
means of ingress to, and egress 
from, different parts of the ship): 

(g) the practising of boat drills; and 

(h) the assignment of specific duties to 
each member of the crew in the 
event of an emergency. 

(3) In making a rule under this section 
the Governor General in Council may direct 
that a breach of it shall be punishable with 
fine which may extend to two hundred 
and, when the breach is 
a continuing breach, with a further fine 
which may extend totwenty rupees for 
every day after the first during which the 


- breach continues.” 


12. Amendment of Part IV, Act XXI 
of 1928. > 

In Part IV of the said Act, in the head- 
ings and elsewhere wherever the expres- 
sions occur, for the expressions “ native pas- 
senger ”, “Native passengers ”, “native pas- 
senger ship” and “native passenger ships”, 
respectively, the expressions “unberthed 
passenger ”, “unberthed passengers”, ‘‘ un- 
berthed passenger ‘ship” and “ unberthed 
passenger ships `”, shall be substituted. 


13. Amendment of section 147, Act XXI 
of 1923. 
In section 147 of thesaid Act,— 
(a) in sub-section (2),— E . 
- (i) for clause (a) the following clause 
shall be substituted, namely':—‘ 
“ (a) to any steamship not carrying 
more than sixty unberthed pas- 
sengers ”, and ` i 
. (ii) for clause (b) the following clause 
shall be substituted, namély :—_. 
“ (b) to any ship not intended to 
carry unberthed passengers 
to or from any port in British 
India: or”; and . 

(b) in sub-section (8), for the words “car- 
rying as passengers more than 
fifteen natives of Asia or Africa ” 
the words “carrying more than 
fifteen unberthed passengers” shall 
be substituted, and for the words 
“carrying as passengers more than 
thirty such persons” the words 
“carrying more than thirty such 
passengers ” shall be substituted, 
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. . 14, Amendment of section 149 Act XXI 
of 1 
of Ms clause (1) of section 119 of the said 
‘Act the following clause shall be substitut- 
ed, namely k; — 
aore ageh passenger’ means a 
‘passenger ‘of the age of twelve 
ban years or upwards for whom no 
separate accommodation in any 
cabin, state .room or -saloon is 
reserved ; but it does not: ‘include 
either a passenger in attendance 
‘on & person who is not an unberth- 
ed passenger or a child under one 
year of age; and, in the computa- 
tion of passengers for any of the 
purposes ofthis. Part, two persons 
of the age of one year or upwards 


- and under the age of twelve. years. - 
shall ‘be reckoned as one unberth~. 


ed passenger ; 


15. Amendment of section. 199, Act. XXI : 


of 1923. f 
In section 155 of the said few — 
(a) in clause (f), for the words pripeli 
ed principally by steam” 
“propelled principally by ma- 
chinery ” shall be substituted; and 
(b) in clause (g), for the words “ propell- 
- ed principally, by steam” the 
words . “ propelled principally by 
machinery ” shall be substituted, 
and for the words “steam power * 
the word “power” shall be sub- 
stituted. 


- 16. Amendment of section 160, Act. KAT 
of 1928 

i fd sub-section (1) of section 160 of’ the 
said Act, for the words “unless he is satisfi- 
ed that the ship has not” the words “if he 
has reason to beliéve that the ship has” 
shall be” substituted. 


< AZ, Amendment of section 177, Act XXI 
of 192 

Lipa the proviso to section 177 of the said 
Act the following words shall be added, 
namely : 


“but shall obtain from the certifying 
officer an endorsement on the 
certificate B showing the number 
‘of passengers taken on board, 
and the number of passengers 


discharged, at hat port or 
place.” 
18. Amendment of section 179; ‘Act XXI 


of 1923 
ee gub- seotion (2) of section 179 of the 
said Act, for the word “ s steam ", in both 
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pally by machiner y? 


the words . 
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places where it occurs, the word “machinery” 
shall be substituted. 


19. Amendment of section 183, Act XXI 
of 1928. - i 

- In sub-section (1) of section 183 of the 
said Act, for the word “steam” the word 

“machinery” shall be gubstibuted. 


ee Amendment of section 184, Act XXI 
o 

In sub section (1) of section 184 of the 
said Act, the ety “from or to any port 
in British India to or from any port in the 
Red Sea” shall be omitted. 

21. Amendment of section 200, Act XXI 
OF 1923. 

In sub-section (I) of section 200 of the 
‘baid Act, for the words “ propelled princpal- 
ly: Dy steam ” the words.‘ ‘propelled princi- 
' shall be substituted, 
nd for the words “ steam-power ” the word 

“power” shall be substituted. 


22. Amendment of section 218, Act KAT 


of 1923. 


In clause (1) of sub-section (1) of section 
213 of the said Act,.for the words “ steam- 
‘power: ” the word “power” shallbe sub- 
stituted. S 


23. Insertion of new section 2184 in Act 


XXI of 1923. 


In Part V of the said Act, after the main 
heading “Sarsety” and before the heading 
“ Prevention of Collisions” preceding sec- 
tion 214, the following section shall be 


inserted, namely :— 


Definition. 

~ “913A. In this Part the expressions 
‘Country to which the International 
Convention respecting Load Lines, 
1930, applies’ and ‘Country to 
“which the International Conven- 
tion for the Safety of Life at Sea, 
1929, applies’, mean — > 


(i) a country which has been declared 
by Order in Council made by 
His Majesty under section 65 
or section 37 of the Merchant 
Shipping (Safety and Load Line 
Conventions) Act, 1932, to have 
ratified or acceded to the Conven- 
tion specified in the expression 
and has not been so declared to 
have denounced the Convention: . 

(it) any colony or overseas territory of, 
or any protectorate or territory 
“under suzerainty or, mandate of 
a country, so declared, in respect 
of which a declaration under the 

e 


1933 
said section of the said Act has 
been made that the Convention 
specified in the expression has 
been applied to such colony, 
territory or protectorate, and no 
declaration has been. made that 
the said Convention has ceased 


to apply.” 


- 24. Insertion of new sections 216A and 
216B in Act XXI of 1923. 

After section 216 of the said Act, the fol- 
lowing heading and sections shall be 
‘inserted, namely :— - : 

“ Tife-saving Appliances. 

216A. Power of Governor General in 
Council to make rules as to life saving appli- 
“ances. ` i 

(1) The Governor General in Coun- 
cil may, subject to the condi- 
tion of previous publication, make 
rules prescribing the life-saving 
appliances to be carried by every 
British ship going to sea from any 
port in British India. 

(2) In making a rule under this section, 
the Governor General in Council 
may direct that a breach of it shall 
be punishable with fine which may 
extend to two hundred rupees, and, 
when the breach is a continuing 
breach, with a further fine which 
may extend to twenty rupees for 
every day after the first during 
which the breach continues. 


‘ 216B. Inspection of provision of life- 
saving appliances. Pi 

(1) A surveyor appointed under sec- 
tion 129 of this Act may, at any 
reasonable time, inspect any ship 
for the purpose of seeing that she 
is properly provided with lifesav- 
ing appliances in conformity with 
the rules made under this Act. 

(2) If the said surveyor finds that the 
ship is not so provided he shall 
give to the master or owner notice 
in writing pointing out the defi- 
ciency, and also pointing out what 
in bis opinion is requisite to remedy 
the same. 

(8) Every notice so given shall be com- 
municated in the manner directed 
by the Governor General in 
Council to the Chief Officer of 
Customs of any port at which the 
ship may seek to obtain a clear- 
ance, and the ship shall be detain- 
ed until a certificate signed by 
such surveyor is produced to the 
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effect that the ship is properly 
provided with lifesaving appliances | 
in conformity with the said rules. 

_ (4) Such fees may be charged for the 
grant of the ceitificale referred to 
in sub-section (8) as .the Governor 
General in Council may prescribe.” 


- 25. Substitution of new sections 217—224M 
for sectians 217 - 224, Act XXI of 1928. 

For the heading to sections 217 to 224 
‘of the said Act and for thcse sections the 
following headings and sections, shall be 
substituted, namely :— 


. “Load Lines. . 
: 217. Operation of provisions relating to 
load lines. 

_(1) Sections 218 to 224M inclusive (here- 
inafter referred to as ‘the provisions of this 
Part relating to load lines’) shall have 
effect only from such date asthe Governor 
General in Council may, by notification in 
the Gazatte of India, appoint in this be- 
half. 7 
(2) Notwithstanding the provisions of 
sub-section (1) the power to make rules 
conferred by -section 219 and by sub-sec- 
tion (1) of section 224M may he exercised, 
and a load-line certificate may be issued 
in accordance with the rules made under 
section 219, at any time before such ap- 
pointed date as if the provisions of this 
Part relating to load lines were already 
in force; and where a load-line certificate 
is so issued in respect of any ship, or where 
before such appointed date a ceriificate 
granted under section 223 of this Act as 
in force prior to its amendment by the 
Indian Merchant Shipping (Second Amend 
ment) Act, 1933, ceases to be in force in 
respect of any ship, the provisions of this 
Part relating to load lines shall be deemed 
to have come into force with respect to such 
ship as from the date on which the said 
load-line certificate is issued ‘or the said 
certificate granted under section 223 
ceases to be in force, as the case may be, 

218. Ships exempt from provisions relat- 


- ing to load lines. 


. (1) The provisions of this Part relating 
to load lines shall not apply to— 

(ù) any sailing ship ot less than 150 tons 
gross tonnage employed in plying 
coastwise between p rts situated 
in India and Ceylon; | 

(ii) any ship solely engaged in fishing ; 

(iii) any pleasure yacht. o f 

(2) The Governor General in Council 
may, on such conditions as he may think 
fit, exempt from the provisions of this Part 

e 


Sa, 
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;relating to load lines— 
(i) any ‘ship plying between the near 
. neighbouring ports of two or more 
go countries if the Governor General 
i in Council and the Governments 
akih, of those countries ‘are satisfied 
that the sheltered nature and 
conditions of the voyages between 
those posts make it unreasonable 
or impracticable to apply to 
ships so plying the provisions of 
this Part relating to load lines; 
any ship plying between near 
neighbouring ports of the same 
country if the Govérnor General in 
Council is satisfied as aforesaid; 
wooden ships of primitive build 
if the. Governor General in 
Council considers that it 
would be unreasonable or imprac- 
‘ticable to apply the said provisions 
to them; 
(iv) any class of stéamships of less 
than 150 tons gross tonnage which 
‘are employed in plying coast- 
wise between ports situated in 
India and Ceylonand do not carry 
cargo. 


._ 219. Power of Governor General in 
Council to make rules as to load-lines. 

“The Governor General in Council may, 
subject to the condition of'previous publi- 
cation, make rules (hereafter in this Act 
referred to as ‘the load-line rules’) regulat- 
ing the survey of ships for the purpose of 
‘assignment and marking of load lines and 
prescribing the conditions (hereafter in 
this Act referred to as ‘the conditions of 
assigment’) on which load ‘lines'may be 
assigned. ` 


220. Marking of deck line and load 
lines. es 

(1) No British ship registered in British 
India, being’ a ship of which the keel was 
laid after the 30th day of June, 1932, and 
not . -being exempt from the provisions of 


this Part relating. to load lines, shall proceed 


to sea unless— _ 
(i) the ship has been surveyed in ac- 
cordance with the load-line rules - 
(ii) the ship complies with the conditions 
of assignment ; f 
(iti) the ship is marred on each side with 
a mark (hereafter jn this Act 
referred to as a ‘deck line °’) indi- 
cating the position of the upper- 
most complete deck as defined by 
` the load-line rules and with 
marks (hereafter: in this Act 
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referred to as ‘load lines’) indi- 
cating the several maximum 
depths to which the ship can be 
-safely loaded in various circum- 
stances prescribed by the load-line 
rules; 5 

(iv) the: deck line and load lines are of 
the description, required by the 
load-line rules, the deck line is in 
the position required by those 
rules, and the load lines are of the 
number required by such of those 
rules as are applicable to the ship; 
and 

(v) the load lines are in the position 
required by such of the Joad-line 
rules as are applicable to the 
ship. 

(2) No British ship registered in British 
India, being a ship of which the keel was 
laid before the first day of July, 1932, and 
not being exempt from the provisions of 
this Part relating to load lines, shall 
proceed tosea unless — 

(i) the ship has been surveyed and 
marked in accordance with clauses 
; (2), (iti) and (iv) of sub-section (1); 
(it) the ship complies with the conditions 
of assignment in principle and 
also in detail so far as, in the 
opinion of the Governor General 
in Council, is reasonable and 
practicable having regard to the 
efficiency of the protection of open- 
` ings, the guard rails, the freeing 
ports and the means.of access to 
the crew's quarters provided by the 
arrangements, fittings and appli- 
ances existing on the ship at the 
time when she is first surveyed 
under this section ; and 

(iii) the load lines are either in the 

position required by clause (v) of 
sub-section (7) or in tne position 
required by the tables used by the 
Board of Trade on the 31st day of 
December, 1906, for fixing the posi- 
‘tion of load lines, subject to such 
modifications of those tables and 
of the application thereof as were 
in force immediately before the 
Sth day of July, 1930. 

(8) If any ship proceeds or attempts to 
proceed to sea in contravention of this 
section, the master ‘or owner thereof 
shall for each offence be liable to a fine 
‘which may extend to onethousand rupees. 

(4) Any ship attempting to proceed to 
sea without being surveyed and marked as 
required by this section may be detained 

è: 
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until she has been sosùrveyed and marked, 
and any ship which does not comply with 
the conditions of assingment to the extent 
required in her case by this section shall 
þe deemed to be unsafe for the purpose of 
section 232. 


221. Submersion of load line. 

' (1) A British ship registered in British 
India (not being exempt from the provi- 
sions of this Part relating to load lines) 
shall not be so loaded as to submerge in 
salt water, when the ship has no list, the 
appropriate load line on each side of the 
ship, that is to say, the load line indicating 
or purporting to indicate the maximum 
depth to which the ship is for the time being 
entitled under the load-line rules to be 
loaded. 

' (2) If any such ship is loaded in con- 
travention of this section, the owner or 
master of the ship shall for each offence be 
liable to a fine which may extend to one 
thousand rupees and to such additional 
fine, notexceeding the amount hereinafter 


specified, as the Court thinks fit to impose’ 


having regard to the extent to which the 
earning capacity of theship was, or would 
have been, increased byreason of the-sub- 
mersion. 


.(8) The said additional fine shall. not 
exceed one thousand rupees for every inch 
or fraction ofan inch by which the appro- 
priate load line on each side of the ship was 
submerged, or would have been submerged 
if theship had been in salt water and had 
had no list. 


(4) In any proceedings against an owner 
or master for a contravention of this 
section, itshall be a good defence to prove 
that the contravention was due solely to 
deviation or delay, being deviation . or 
delay caused solely by stress of weather 
or other circumstances which neither the 
master nor the owner nor the charterer 
(if any) could have prevented or forestall- 
ed, 


(5) Without prejudice to any proceedings 
under the foregoing provisions of this 
section, any ship which is loaded in con- 
travention of this section may be detained 
until she ceases to be so loaded. 


222.. Offences in relation to marks. 
(i) the owner or master ofa British ship 
| registered in British India, which 
has been marked in accordance 
with the foregoing provisions of 
this Part, fails without reason- 
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able cause to keep the ship'so mark- 
ed, or 


(it) any person conceals, removes, alters, * 


defaces: or obliterates, or suffers 
any person under his. control to 
conceal, remove, alter, deface or 
obliterate any mark placad on 
any such ship in accordance with. 
the foregoing provisions of this 
Part, except with the authority 
of a person entitled under the 
load-line rales to authorise- the 
alteration cf the mark or exceptfor 
the purpose sf escaping capture by. 
an enemy, ; 
he shall for each offence be liable toa fine 
which may extend to one thousand rupzes, 
223. Inspection of ships with respect to 
load lines. | 
A surveyor authorised in this behalf by- 
the Governor General in Council may 
inspect any British ship registered in 
British India for the purpose of seeing that 
the provisions of this Part relating to load: 
lines have been complied with ‘and for 
this purpose may go on board the ship. at: 
all reasonable times and do all things 
necessary for the proper inspection cf the” 
ship and may also require the master of. 
the ship to supply him with.any information 
which it is in the power of the master to 
supply for that purpose, including the 
production of any certificate granted under 
this Part in respect of the ship. 


Certificates. 

224. Issue of load line certificates and 
effect thereof. 

(1) Where a Brisish ship registered in 
British India has bean surveyed and mark- 
ed in accordance with the foregoing provi- 
sions of this Part and complies with the 
conditions of assignment to the extent 
required in her case by-those provisions, 
there shall be issued to the owner o? the 
ship on his application and on payment 
of the prescribed fee — i 

(4) in the case of a ship of 150 tons. gross 

tonnage or upwards which cerries 
cargo or passengers, a certificate 
to be called ‘an international load- 
line certificate’ ; and 

(ii) in the case of any other ship, a 

certificate to be called ‘a British 
India load line certificate’. 


(2) Every such certificate shall be issued 
either by the Governor General in Council 
or by such other person as may be 
authorised in that bshalf By the Governor 
General in Council and shall be issued in 
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such form and manner as may be prescrib- 
ed by the load-line rules. f 
. (8) The Governor General in Council may 
request the Government of a country to 
which the International Convention respect- 
ing Load Lines, 1930,- applies, to issue a 
load-line certificate in the form of an 
international load-line certificate under 
that Convention in respect of a British 
ship registered in British India, and a 
certificate issued in pursuance of such a 
request’ and conlaining a statement that 
it has been so issued shall have effect for 
thé purposes of this Part as if it had been 
issued by the Governor General in Council. 
(4) Where a load-line certificate, . issued 


in, pursuance of this section and for the’ 


time being in force, is produced in respect 
of a ship, the ship shall, for the. purposes 
of the foregoing’ provisions ‘of this Part, 
be deemed to have been surveyed as 
required by those provisions, and, if the 
deck line and load lines ‘on the ship are 
of the number and description required by 
the Joad line rules and the position of the 
deck line and load lines corresponds’ with 
the position specified in the certificate, the 
ship shall be deemed to be marked as 
required by those provisions. 


224A. Duration, renewal and cancellation 
of certificates. | 
(1) Every load line certificate issued by 
or under the authority of the Governor 
General in Council shall, unless it is 
renewed in accordance with the provisions 
of sub:section (2),.expire at the end of 
such period, not exceeding ‘five years from 
the date of its issue, as may be specified 
therein. . 

(2) Any such load-line ceriificate may, 
after a survey not less effective than the 
survey required by the loadline rules 
before the issue of the certificate, be renewed 
from time to time by the Governor Gener- 
alin Council, or by any person authorised 
by the Governor General “in: Council to 
issue a load line certificate, for such period 
(not exceeding five years on any occasion) 
as the Governor General in Council or the 
person renewing the certificate thinks fit, 

(3) The Governor General in Council 
shall cance] any such load-line certificate 
in force in respect of a ship if he has 
reason to believe that— . 


- (i) material alterations have taken 
place inthe hull or superstructures 


uf the ship which affect th i- 
tion of tke load lines; or vee 


(ii) the fittings and appliances for the 
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< protection of openings, the guard’ 
rails, the freeing ports or the 
means of access to the crew's 
quarters have not been maintain- 
ed:‘on the ship in as effective a 
condition as they were in “when the. 
certificate was issued. 

-(4) The owner of every ship in respect of 
which any such certificat® has been issued: 
shall, so long as the certificate remains in 
force, cause the ship to be surveyed in the 
prescribed manner once at least in each 
year after the issue of the certificate for 
the purpose of seeing whether the certificate 
should, having regard to sub-section (3), 
remain in force, and if the ship is not so 
surveyed, the Governor General in Council 
shall cancel the certificate: 
. Provided that- the Governor General in 
Council, if he thinks fit in any particular 
case, may extend the said period of one 
year. 

(5) Where any such load-line certificate 
has expired or been cancelled, the Governor 
General in Council may require, the owner 
or master of the ship to which the certifi- 
cate relates to deliver up the certificate as 
he directs, and the ship may be detained 
until such requirement hasbeen complied - 
with, and if the owner or master fails with- 
out reasonable cause to comply with such 
requirement, he shall for each offence be 
liable ` to fine which may extend to one 
hundred rupees. 

(6) On the survey of any ship in pursu- 
ance ofthis section there shall be paid by 
the owner of the ship such fee as may be 
prescribed. : : 

. 224B. Ships not to proceed to sea without 
certificate. . 

: (1) No British ship registered in British 
India shall proceed- to sea unless there isin 
the ship a load line 
certificate issued under the provisions of 
section 224. 

(2) The master of every British ship re- 
gistered in British India shall produce to 
the officer of Customs, from whom a port 
clearance for ihe ship is demanded, the 
certificate which is required by the foregoing 
provisions of thissection to be in force when 
the ship proceeds to sea, and the port clear- 
ance shall not be granted, and the ship may 
be detained, until that certificate is so pro- 
duced. ; i 

(3) The master of any ship which proceeds 
or attempts to proceed to sea in contraven- 
tion of this section shall for each offence be 
liable to a fine which may exténd to one 
thousand rupees, 
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` 2240.. Publication of load line certificate 
and particulars relating to depth-of load- 


ing. > 
(1) When a load line certificate has been 
issued in- pursuance of the foregoing 
provisions of this Part in respect of a British 
ship registered in British India other than 
a home-trade ship not exceeding 309 tons 

burden— ° 

(4) the owner of the ship shall forthwith 
' on the receipt of the certificate 
cause if to be framed and posted 
up in some conspicuous place on 
board the ship, and to be kept so 
framed and posted up and legible 
so long as ihe certificate re- 


mains in force and the shipisin 


4 use; and : 
- (it) the master of the ship, before mak- 
' ing-any other entry in any official 
log book, shall enter or cause t9 be 
entered therein the particulars 
as to the position of the deck 
line and load lines specified in the 
certificate, 
- (2): Before any such ship leaves any dock, 
wharf, harbour or other place for the pur- 
pose of proceeding tosea, the master thereof 
shall— x 
” (4) enter or cause to be entered in the 
official log-book such particulars 
relating to the depthto which the 
ship is forthe time being loaded 
as the Governor General in 
Council may by rules made inthis 
behalf prescribe; and 
cause anotice, in such form -and 
_ containing such of thesaid particu- 
lars as may be -required by the 
said rules, to be posted up in some 
- conspicuous places on board the 
ship and to be kept so posted up 


(ii) 


- and legible until the ship arrived ab” 


some other dock, wharf, harbour or 
i place: ME. 
Provided that the Governor General in 


-Council may by the said rules ex- . 


empt home-trade ship or any 
class of home-trade ships from the 
requirements of clause (ii) of this 

. sub-section. 
(3) If the master or owner of any British 


ship registered in British India fails to ` 


comply with the provisions of this sec‘ion, 
he shall for each offence be liableto a 


fine which may extend to two hundred ` 


1upees. ; 

224D. Insertion of particulars as to load 
lines in agfeements with crew. 

(1) Before an agreement with the crew. 
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of any ‘British shipregistered_in British 
India, in respect of-which a load line cer-: | 


tificate is. in force, is‘signed ‘by ‘any 
member of the crew, the master of the ship 


shall insert inthe-agreement the particulars: 


as to the-position of the deck line and 
load lines specified in-the. certificate,. 
and if he fails- to dc so, he shall for each 
offence be liable to a cine which may extend. 
to two hundred rupees. 


(2) In the case of a British ship register- - 


ed in British India, being a foreign-gcaing 
ship, the shipping master shall not proceed 
with the engagement of the crew until— 


(i) there is produced to him a load line 


certifica'e for the time in force in 
respect of the ship; and ner 

(ii) he is satisfied that the particulars 

f required by thissection have been 

inserted in tke agreement with the 
crew. : 

Special pravisions asto ships not registered 
in British India. 


` 924E. Load line c2rtificates of ships not — 


registered in, British India. ; 

(1) The Governor Generalin Council may, 
at the request of a` ccuntry to which the In-, 
ternational Convention . respecting Load 
Lines, 1930, applies, issue an international 
load-line certificate in respect of a ship of 


that country if he is satisfied in like man ` 
ner as in thecase of a British ship regis- ' 


tered in British India that he can properly 


issue the ‘certificate, and where a certificate - 


is issued at such arequest, it shall contain’ 


a statement that it has-been so issued. 
(2) With a view to determining the valid- 


ity in British India of certificates purporting ” 


to have béen issued in accordance with thë- 
International Convention respecting Local 


Lines, 1930, in respecš of ships not register- __ 
edin British India,-the Governor General ` 


in Council shall make such rules asappear - 


to him to be necessary, and forthe purpose 


of the provisions hereafter contained in this” 


Part’ relating to ships not registered in 


+ 


British India, the expression ‘a valid in- ` 
y 


ternational load-line certificate’ 
certificate complying with such of those 


means ‘3 ` 


rules as are applicable in the circum- ` 


stances. 


224K. Enspectioncnd control of ships not | 


registered tn British. 

(1) A surveyor authorised in this behalf 
by the Governor General in Council may, 
at any reasorfable time, go on: board any 
ship not registered in British India being 
a ship of 150 tons grcss tonnage’ or upwards 
carrying cargo or passengets and belong- 


ing to a country to which the International : 
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Convention respecting Load Lines, 1930, 
applies, when such ship is within eny port 
in Bri.ish India, for the purpose of cemand- 
ing the production of any load Lne cer- 
tificaie for the time being in -orce in 
respect of the ship. 

(2) If a valid international lad-line 
certificate is produced to the survayor ‘on 
any such demand, the surveyor’s pcwers of 
inspecting the ship with respect so load 
line shall be limited to seeing — 

- (i) thatthe ship is not loaded beyond 
the limits allowed by the certifi- 
cate ; 


- (ii) that the position of the load Ānes on’ 


the ship corresponds with tie posi- 
R tion specified in the certificste ; 
: (iii) that no material alteratiors have 

‘ taken place in the hull or super- 

structures of the ship whicE affect 
the position of the load liner ; 

` (iv) that the fittings and appliarces for 

the protection of openings, the guard 
rails, the freeing ports acd the 
means of 
quarters have been maintamed on 
the ship in as effective a ccadition 
as they were in when the certificate 

; was issued. ; 

(8) If it is found on any such insdection 
that the ship is loaded beyond the limits 
allowed by the certificate, the shp may 
be detained and the provisions of section 
238 shall apply, | ; 

(4) If it is found on any such inspection 
that the load lines on the ship are mot in 
the position specified in the certificste, the 
ship may be detained until the mat er has 
been rectified to the satisfaction of the 
surveyor. . h 

(5) If it is found on any such inspection 
that the ship has been so materially alter- 
ed in respect of the matters referrecé to in 
clauses (iii) and (iv) of sub-section (2) that 
the ship is manifestly unfit to proceed to 
sea without danger to human life, tl ship 
shall be deemed to be unsafe cor the 
purpose of section 232 (in the cass of a 
British ship) or for the purpose of -ection 
238 (in the case of a foreign ship): 

Provided that where the ship hss been 
detained under either of the last-meriioned 
sections, the Governor General in (Suncil 
shall order the ship to be released es soon 
as he is satisfied that the ship is fit to 
proceed to sea without danger to Luman 
life. 

(6) Tf a valid international loed-line 
certificate is not eproduced to the su-veyor 
on.suçh demand as aforesaid, the sucveyor 
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shall have the saine power of inspecting 
the ship, for the purpose of seeing that the. 
provisions of this Part relating to load 
lines have been complied with, as if the 
ship were a British ship registered in British 
India. | $ 
(7) For the purposes of this section a ship 
shall be deemed to be loaded beyond the 
limits allowed by theecertificate if she is 
so loaded as to submerge in salt water, 
when the ship has no list, the appropriate 
load line on each side of ihe ship, that is 
to say, the load line appearing by the 
certificate toindicate the maximum depth 
to which the ship is for the time being 
entitled under the International Conven- 
tion respecting Load Lines, 1930, to be 
loaded. 

224G. Certificate of ship not registered in 
British India to be produced to Customs, 

The master of every ship not registered - 
in British India being a ship of 150 tons 
gross tonnage or upwards carrying cargo 
or passengers, and belonging to a country 
to which the Internationnl Convention 
respecting Load Lines, 1930, applies, shall 
produce to the officer of Customs from. 
whom a port clearance for the ship from 
any port in British India is demanded— `~ ' 

(i) in a case where port clearance is 
demanded in respect of a voyage 
to a port or place outside British 
India, a valid international load- 
line certificate ; 

(ti) in a case where port clearance is 
demanded in respect of any other 
voyage, eilher a valid interna- 
tional load-line certificate or a 
valid British India load-line certi- 
ficate ; N ; , 

and the port clearance shall not be granted 

and the ship may be detained until the certi- 

ficate required by this section, is so produc- 
d 


ed. 
224H. Marking of deck line and load lines 
of ships not registered in British I ndia. 

The provisions of section 220 shall apply 
to ships not registered in British India pro- 
ceeding or attempting to proceed to sea 
from ports in British India as they apply 
to British ships registered in British India 
subject to the following modifications, 
namely :— i ; 

(2) the said section shall not apply to 
a ship not registered .in British 
India if a valid international 
load-line certificate is produced in 
respect of the ship ; and 

(it) subject to the provisions of clause 
(i) of this section a foreign ship 
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which does not comply with the 
conditions of assignment to the 
extent required in her case by the 
said section 220 shall be deemed 
to be unsafe for the purpose of 
section 238. 

2941. Submersion of load line of ships not 
registered in British, India. 

The provisions of section 221 shall apply 
to ships not registered in British India, 
while they are within any portin British 
-India as they apply to ships registered in 
‘British India subject to the following 
modifications, namely :— 

(= no ship of 150 tcns gross 
tonnage or upwards carrying 
cargo or passengers and belong- 
ing to a country to which the In- 
ternational Convention respecting 
Load Lines, 1930, applies, shall be 
detained and no proceedings shall 
be taken against the owner or 
master thereof by virtue of the 
said section except after an inspec- 
tion by a surveyor as provided by 
section 224F; and 

(ii) the expression ‘the appropriate load 

line’ in relation to any ship not 
registered in British India shall 

- mean— : 
: (a) in the case of a ship in respect of 
which there is produced on such 

- “an inspection as aforesaid a 
valid international load-line 
certificate, the load line appear- 

` ing by the certificate to indicate 
the maximum depth to which 
the ship is for the time being 
entitled under the International 
Converition respecting Load 
5 Lines, 1930, to be loaded ; 

(b) in any other case, the load line 
which corresponds with the load 
line indicating the maximum 
depth to which the ship is for 

- the time being entitled under 
the load-line rules to be loaded, 
or, if no load line on the ship 
corresponds as aforesaid, the 
lowest load line thereon. 

9945. Inspection of ships not registered 
in British India. 

The provisions of section 223 shall apply, 
in the same manner as they apply to 
British ships registered in British India, 
to all other ships while they are within 
any port in British India, except ships to 
which the provisions of section 224 apply. 

224K. Load-line certificates of ships not 
registered in British India, 

e 
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(1) The provisions of this Part relating 
to the issue, effect, duration, renewal and 
cancellatior of British India load-line certi- 
ficates shall apply to ships not registered in 
they apply to British 
ships registered in British India subject to 
the following modifications, namely :— 

(i) any such certificate may be issued 
in respect of any such ship as in 
respect of a ship registerec in 
British India, provided that any 
such certificate issued in respect 
of a ship of 150 tons gross tonnage 
and upwards carrying cargo or 
passengers and belonging to a 
country to which the International 
Convention respecting Load Lmes, 
1920, applies, shall only be valid 
so long as the ship is not plying 
on voyages =rom or to any place 
in British India to or from any 
place outsids British India and 
shall be endorsed with a state- 
ment to that effect and shall be 
cancelled by the Governor General 
in Council if he has reason to 
believe that the ship is so plying; 
and. 

(ii) the survey required for the purpose 
of seeing whether the certificate 
-should remain in force shall take 
place when required by the Gover- 
nor General in Council. 

(2) If the Governor General in Council is 

satisfied — 

(i) either — 

(a) that by the law in force in any 
-part of His Majesty's dominions 
cutside British India provision 
has been made for the fixing, 
marking and certifying of load 
lines on British ships (or any 
class or dsscription of British 
ships) registered in that pari of 
His Majesty’s dominions, or 

(b) that provision has been mad2 as 
eforesaid by thelaw in forcein 
gny foreign country with respect to 
ships (or aay class or description 
cf ships) of that country and has 
also been so made (or has been 
agreed to be so made) for re- 
cognising British India load-line 
certificates as having the same 
effect in ports of that country 
ag certificates issued under the 
said provision, and 

(ii) that the said provisign for the fixing, 
marking ani certifying of ioad 
lines is based on the same prin- 


ciples as the corresponding pro- 

visions of this Part relating to load 

lines and is equally effective, 
he may, by notification in the Gazette of 
India, direct that load-line certificates 
issued in pursuance of the said provision 
in respect of British ships (or that. class or 
description of British ships) registered in 
that part of His Majesty’s dominions, or in 
respect of ships (or that class or description 
of ships) of that foreign country, as the 
case may be, shall have the same effect 
for the purpose of this Part as British 
India load-line certificates : 

Provided that such direction shall not 
apply to ships of 150 tons gross tonnage 
and upwards carrying cargo or passengers 
and belonging to countries to which the 
International Convention respecting Load 
Lines, 1930, applies, if such ships are 
engaged in plying on voyages from or to 
any place in British India to or from any 
place outside British India. 

2241. Certificates to be produced to Customs 
by ships not registered in British India, 

. The master of every ship not registered 
in British India other than ships to which 
the provisions of section 224G apply shall 
produce tó the officer of Customs from 
whom a port clearance for the ship from 
any port in British India is demanded, 
either a British India load-line certificate 
or a certificate having effect under this Act 
as. such a certificate, being a certificate 
for the time being in force in respect of the 
ship, and the port clearance shall not be 
granted and the ship may be detained 
until the certificate required by this’ section 
is so produced, 

LOADING OF TIMBER. 

224M. Power of Governor General in 
Council to make rules as to timber cargo. 

(1) The Governor General in Council 
shall, subject to the condition of previous 
publication,’ make rules (hereafter in this 
section, referred to as the ‘timber cargo 
rules’) as to the conditions on which timber 
may be carried as cargoin any uncovered 
space on the deck of any ship. f 

(2) The timber cargo rules may prescribe 
a special load lineto be used only when the 
ship is carrying timber as cargo on deck 
and the conditions on which such special 
load line may be assigned, and may 
further prescribe either generally or with 
reference to particular voyages and seasons 
the manner and position in which such 
timber isto be stowed and the provisions 
which are to be made for the safety of the 
crew, . Ea 
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(8) If any provision of the timber carg 
rules is contravened in the case of any 
British ship registered in British India, the 
master of the ship shall be liable toa fine 

which may extend-to five thousand rupees: 
Provided that in any proceedings against 
a master in respect of a contravention of 
the timber cargo rules it shall be a good 
defence to prove that the contravention 
was due solely to deviation or delay, being 
deviation or delay caused solely by stress 
of weather or other circumstances which 
neither the master nor the owner nor the 


‘charterer (if any) could have prevented or 


forestalled. 

(4) Any surveyor authorised in this behalf 
by the Governor General in Council may, 
at any reasonable time, inspect any ship 


-carrying timber as cargo in any uncovered 


space on her deck for the purpose of seeing 
whether the timber cargo rules have been 
complied with. 

(8) The foregoing provisions of this sec- 
tion and the timber cargo rules shall 
apply to ships not ‘registered in British 
India, while they are within any port in 
British India as they apply to British ships 
registered in British India.” 

26. Substitution of new sections for sec- 
tions 227 and 228, Act XXI of 1923. 

For the heading to sections 227 and 228 
of the said Act and for those sections the 
following heading and sections shall be 
substituted, namely :— 


“SUBDIVISION Loap Linas. 


227. Submersion of subdivision load lines 
in case of British passenger steamer register- 
edin British India. 

(1) Where — : 

(a) a British passenger steamer register- 
ed in British India has been mark- 
ed with subdivision load lines, that 
is to say, load lines indicating’ the 

_ depth to which the steamer may 
be loaded having regard to the 
extent to which she is subdivided 
and to the space for the time being 
allotted to passengers, and 

(b) the appropriate subdivision load line, 
that is to say, the subdivision load 

“line appropriate to the space for 
‘the time being allotted to pas- 
sengers on the steamer, is lower 
than the load. line indicating the 
maximum depth to which the 
steamer is for the time being entitl- ` 
ed under the provisions of this 
Part to be loaded, a 

the steamer shall not be so loaded as tg 


1933 


sunnier oe the. appropriate sabdivinion: load 
line on each side of the srenmer when the 
steamer has no list. 


(2) If any such steamer is loaded in. 


contravention of this section, the owner or 
master ofthe steamer shall for each offence 
. be liable to a fine which may extend to one 
thousand rupees and to such additional 
fine, not exceeding the amount hereinafter 
specified, as the Court thinks fit to impose, 
having regard to. the extént to which the 
earning capacity of the ship was, or would 
have been, increased by reason of the sub- 
mersion. . 

(3) The said additional fine shall not 
exceed one thousand rupees for every inch 
or fraction of an inch by which the ap- 
propriate subdivision load line on each 
side of the ship was submerged, or would 
have been submerged if the ship had 
had no list. 

(4) Without prejudice to any proceedings 
under the foregoing provisions of this sec- 
tion, any such steamer which is loaded in 
contravention of this section may be 
detained until she ceases to be so loaded. 

228. Application of section 227 to steamers 
not registered in British India. 

The provisions of section 227 shall apply 
to passenger steamers not registered in 
British India while they are within any 
port in British India as they apply to 
British passenger steamers registered in 
British India.” 

. Amendment of section 284, Act XXI 
of 1923. 

In section 234 of the said Act; after the 
word “unsafe,” the following ‘words shall 
be inserted, namely : — 

‘or If a ship is detained in pursuance 
of any provision of this Part 
which provides for the detention 
of a ship until a certain event 
occurs,” 


. 28, Amendment of section 238, Act XXI 
of 1928. 

. In section 233 of the said Act, after the 
word “unsafe” the following words shall 
be inserted, namely : 

“by reason of the defective condition 
of her hull, equipments or 
machinery, or”, 


a | 29, Repeal of section due Act XXI of 
928. 


Section 241 of the said Act shall be omitt- 
ed. 


- 30. Insertion of new. sections 2 2A and 
949B in Act XXI of 1923. 
After section 242 of the said Act the fol- 
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lowing sestions shall be inserted, namely: — 


“242A. Wireless direction-finding ap- 
paratus. . 
(1) On and after such date -as the 


Governor General in Council may, 
by notification in the Gazette of 
India, appoint in this behalf every 
British ship registered in British 
India being a passenger steamer 
of 5,000 tons gross tonnage or 
upwards shall be provided “with 
a wireless direction-finding ap- 
paratus of the prescribed descrip- 
tion. 

(2) If this section is. not complied with 
in the case of any such ship, the 
master-or awner of the ship shall 
be liable in respect of each offence 
to a fine which may extend to two 
hundred rupees. 

242B, Wireless telegraph log. 

(1) Every ship compulsorily equipped 
under the provisions of section 242 
with a wireless telegraph installa- 
tion shall maintain in the wireless 
telegraph rcom a wireless telegraph 
log in. which shall be entered such 
particulars relating to the opera- 
tion of the wireless telegraph 
installation and as to the .main- 
tenance of the wireless telegraph 
service as may be prescribed. 

(2) The provisions of section 122 shall 

apply to the wireless telegraph 
log kept under this section as if 
it were an official log-book.” 
31. Amendment of section 248, Act XXI 
of 1923. 

To sub-section (2) of seclion 243 of the 
said Act the following proviso shall be add- 
ed, namely: — 

«Provided that if a valid Safety Con- 
vention Certificate is produced in 
respect of any ship not registered 
in British India, the inspection 
shall be limited to seeing that the 
ship is provided with a wireless 
telegraph installation and that the 
number of certified operators and 
watchers corresponds substantial- 
ly with the particulars stated in 
the certificate.” 

32. Amendment of section 245, Act XXI 
of 1928. 
“In clause (a) of sub- section (2) of sec:ion 
245 of the-said Act, — 
(a) after : the word “installation” the 
. words “and wireless direction- 
finding apparatug” shall be insert- 
; . 
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(b) after the word “ maintained” the 
words “the form of the wireless 
log and the particulars to be=nter- 
ed therein” shall be inserted 


an : 
(c) the proviso shall be omitted. 


33. Insertion of new sections 245A—245M 
in Part V, Act XXI of 1923. 
In Part V of the said Act, after sscticn 


245 the following headings and se2tions. 


shall be inserted, namely :— 
“SIGNALLING Lamps. 


245A. Signalling lamps. 

(1) Every British ship registered in 
British India being a ship of ovez, 150 
tons gross tonnage shall, when procesding 
to sed from any port or place in Eritish 
India to any port or place outside Eritish 
India, be provided with a signalling lamp 
of the type approved by the Governor 
General in Council. 

(2) If any ship proceeds or attempts to 
proceed to sea in contravention of this sec- 
tion, the owner or master thereof shal for 
each offence be liable to a fine whicl may 
extend to two hundred rupees. 

. SAFETY CertiricaTEes, RaDIO-TELEGRAPHY 

CuRTIFIOATES AND EXEMPTION CERTIFICATES. 

245B. Operation of provisions reating 
to Safety Certificates and Exeption 
Certificates. 

The provisions of this Part relating to 
Safety Certificates, Qualified Safety Certifi- 
cates, Safety Radio-telegraphy Certifcates 
and Exemption Certificates, that is to say, 
the provisions of section 245C to s=ction 
245M inclusive, shall have effect only from 
such date as the Governor General in 
Council may, by notification in the Gazette 
of India, appoint in this behalf. 

. 2450. Safety Certificates and Quclified 
Safety Certificates. 

(1) Upon receipt of a declaration cf sur- 
vey granted under Part IJI in respect of a 
steamship for which a certificate of sirvey 
is required by that Part, the Governor 
General in Council shall, if satisftec that 
the steamship complies with all the pro- 
visions as to construction, machinery and 
equipments (including life-saving ap- 
pliances, and wireless telegraphy installa- 
tion) applicable to such steamship ander 
this Act, cause a certificate, to be called 
a Safety Certificate or a Qualified Cafety 
Certificate as the case may be, to be pre- 
pared and delivered through such «fficer 
as the Governor General in Council may 
appoint in this Behalf to the owner or 
master of the steamship. ; É 
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(2) The Safety Certificate shall be in the 
prescibed form and shall state that the 
steamship complies with the requirements 
of the International Convention for the 
Safety of Life at Sea, signed in London 
on the 3ist day of May, 1929. i 

(8) The Qualified Safety Certificate shall 
be in the prescribed form and shall state 
in what respects the steamship complies 
with the requirements of the International 
Convention for the Safety of Life at Sea. 
= i in London on the 31st day of May,. 
1928. 

245D. Safety Radio-telegraphy Certificate:. 

(1) The owner or master of any British: 
ship registered in British India whichis mot; 
a passenger steamer but which is required 
by the provisions of section 242 to be pro- 
vided with a wireless telegraphy installa- 
tion and which is intended to ply on 
voyages from or to any place in British 
India to or from any place outside Britisk 
India shall, if the Governor General] in 
Council is satisfied that the ship complies: 
with all the provisions as to wireless 
telegraphy applicable to such ship under 
this Part, receive a certificate to be called: 
a Safety Radio-telegraphy Certificate, to: 
be prepared and delivered through such: 
officer as the Governor General in Council! 
may appoint in this behalf. 

(2) The Safety Radio-telegraphy Certifi— 
cate shall be inthe prescribed form and? 
shall state that the ship complies in respect - 
of wireless telegraphy installation, with. 
the requirements of the International. 
Convention for the Safety of Life at Sea,. 
signed in London on the 31st day of May, 
1929 

245E. Exemption Certificate. 

The owner or master of any British 
ship registered in British India which is 
intended to ply on voyages from or to any 
place in British India to or from any place 


outside British India and in regard to 


which the Governor General in Council 

has made a declaration under section 126 

or an order of exemption under the proviso. 
to sub-section (J) of section 242 shall or 
application tothe officer appointed in this. 
behalf by the Governor General in Council. 
receive from such officer a certificate .in the - 
prescribed form to be called an Exemption: 
Certificate. 

245. Duration of Certificates. 

(1) A Safety Certificate, Qualified Safety- 
Certificate, Safety Radio-telegraphy Certifi-- 
cate or Exemption Certificate issued under: 
the provisions of sections 2450, 245D or 245#,. 
shall not remain in force for more than: 
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one year from the date of its issue, nor 
after.notice is given by the authority issu- 
ing it to the owner or master of the ship 
in respect of which it has been! issued, that 
that authority has cancelled the certificate. 

(2) 1£*the ship in respect of which any 
such certificate has been issued is absent 
from British India at the date when the 
certificate expires, the authority issuing 
the certificate, or any person authorised 
by that authority for the purpose, may 
if it appears proper and reasonable so to 
do, grant such extension of the certificate 
as will allow the ship té return to British 
India, but no such extension shall have 


effect for more than five months from the l 


said date. 

(3) If the ship in respect of which a Safety 
Certificate issued under section 2450 is in 
force has on board in the -course of a 
particular voyage a total number of persons 
less than the number stated in the certifi- 


cate to be the number for which the life- 


saving appliances on the ship’ provide, the 
owner or master of the ship may obtain 
from the authority issuing the certificate, 
or any person authorised by that authority 
for the purpose, -a memorandum to be 
attached to the certificate stating the total 
number of persons carried on ithe ship on 
that voyage, and the modifications which 
may be made for the purpose of that 
voyage in the particulars with respect to 
life-saving appliances stated in the certifi- 
cate. 

245G. Issue of Certificates:to ships of 
foreign countries. =i : 

(1) The Governor General iin Council 
may, at the request of the Government of 
a country to which the International Con- 
vention for the Safety of Life at Sea, 1929, 
applies, cause a Safety Certificate or 
Safety Radio-telegraphy Certificate to be 
issued in respect of a ship of that country 
if he is satisfied in like manner as in the 
case of a British ship registered in British 
India that such a certilicate can properly 
be issued; and, where a certificate is issued 
at such a request, it shall contain a state- 
ment that it has been so issued. 


(2) With a view to determining the . 
validity in British India of certilicates - 


purporting to have been issued in accord- 
ance with the International Convention for 
the Safety of Life at Sea, 1929, in respect 
of ships not registered in British India, the 
Governor General in Council ishall make 
such rules as appear to him to be neces- 
sary, and for the purpose of the provisions 


_of the Act the expression ‘a valid Safety 
i 
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Convention Certificate’ means a certificate 
or certificates complying with such of those è ° 
rules as are applicable in the. circumst- 
ances, . 

(8) Where a valid Safety Convention 
Certificate is produced in respect of a 
passenger steamer not registered in British 
India and there is attached to the certificate 
a memorandum which — 

(a) has been issued by or under the 
‘authority of the Government of 
the country to which the steamer 

- belongs, and | 

(b) modifies for the purpose of any 
particular voyage, in view. of the 
number of persons actually carried 
on that voyage, the particulars 
stated in the certificates with res- 
pect to life-saving appliances, 

the certificate shall have effect for the 
purpose of that voyage as if it were modifi- 
ed in accordance with the memorandum.’ 

245H. Prohibition on proceeding to .sea 
without certificates. 

(1) No British ship registered in British 
India being a passenger steamer shall 
proceed on a vovage from. any place in 
British India to any place outside British 
India unless there is in force in respect of 
the ship- either— 

fa) a Safety Certificate issued under 
section 2450, or E 

(b) a Qualified Safety. Certificate issued 
under section 245C and an Exemp- 
tion Certificate issued under sec- 
‘tion 245K, i 

being a.certificate or certificates which by 
the terms thereof is or aré applicable to 
the voyage on which the ship is about to 
proceed and to the trade in which she is 
for the time being engaged. 

(2) No sea-going British ship registered 
in British India being a ship of 1,600 tons 
gross tonnage or upwards other than a 
passenger steamer, shall proceed on a 
voyage from any place in British India to 
any place outside British India unless there - 
is in force in respect of the ship - 

(a) such certificate or certificates as 
would be required in her-case by 
the provisions of sub-section (7) if 
she were a passenger steamer, or 

(b) a Safety Radio-telegraphy Certificate 

` issued under section 245D, or 

(e) an dixemption Certificate, issued 

' under section 2451, relating to the 

A wireless telegraphy equipment, 
being a certificate or certificates .which 
by the terms thereof is or are applicable 
to the voyage on which the ship. ia ahout 
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to proceed and to the trade in which she 
is for the time being engaged. 

(3) If any ship to which this section ap- 
plies proceeds, or attempts to procced, to 
sea in contravention of this section — 

(a) inthe case of a ship being a pas- 
senger steamer the master or owner 
of the steamer shall, without 


prejudice to any other rem=dy or. 


penalty under this Act, be liable 
for each offence to a fine which 
may extend to one hundred rupees 
for every passenger carrSd on 
board the steamship ; and 

(b) in the case of a ship not baing a 
passenger steamer, the master or 
owner of the ship shall fo each 
offence be liable to a fine which 
may extend to one thousand 
rupees, 

(4) The master of every ship to which 
this section applies shall produce to the 
officer of Customs from whom a port 
clearance for the ship is demanded the 
certificate or certificates required Dy the 
foregoing provisions of this section te be in 
force when the ship proceeds to sea, and 
the port clearance shall not be granted 
and the ship may be detained urtil the 
said certificate or certificates are so produc- 
. ed. 
(5) Where an Exemption Cerlifica e issu- 
ed under section 245K in respect >f any 
ship to which this section applies specifies 
- any conditions on which the certifizate is 
issued and those conditions are contrevened, 
the master or owner of the ship skall for 
each offence be liable to a fine which may 
extend to one thousand rupees. 

245I. Recognition of certificates issued 
outside British India. 

(1) Where there is produced im respect of 
any steamship not registered in British 


India a valid Safety Convention Certificate, . 


such certificate shall be accepted as raving 
the same force as the corrésponding certifi- 
cate issued in respect of a ship registered 
in British India by the Governor General 
in Council. 

(2) The master of every ship not registered 
in British India being a passenger Seamer 
or being a ship of 1,609 tons græs ton- 
nage or upwards belonging to a country to 
which the International’ Convention for 
the Safety of Life at Sea, 1929, epplies, 
Shall -produce a valid Safety Con-ention 

` Certificate to the officer of Customs from 
. whom a clearance for the ship is demand- 
ed in respect of a voyage from a place in 
British India to a place outside British 
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India, and a clearance shall not be granted 
and the ship may be detained until such 
a certificate is so produced. 

(8) Where a valid Safety Convention 
Certificate is produced in respect,of a pas- 
senger steamer not registered in British 
India the steamer shall not be deemed to 
be unsafe for the purposes of section 238 
of this Act by reason of the defective con- 
dition of her hull, equipments or machinery 
unless it appears that the steamer cannot 
proceed to sea without danger to the 
passengers or crew owing to the fact that 
the actual condition of the ship does not 
correspond substantially with the parti- 
culars stated in the certificate. 

2453. Power of Governor General in 
Council to make rules as to certificates. 

(1) The Governor General in Council 
may, subject to the condition of previous 
publication, make rules to carry out the 
purposes of the provisions of this Part 
relating to Safety Certificates, Qualified 
Safety Certificates, Safety Radio-telegraphy 
Certificates and Exemption Certificates. 

(2) In particular and without prejudice 
to the generality of the foregoing power, 
such rules may prescribe the form of the 
certificates referred to in sub-sections (2) 
and (3) of section 2450, sub-section (2) of 
section 245D, and section 245K, the charg- 
ing of fees for the grant of such certificates, 
the amount of such fees, and the manner 
in which they shall be recoverable. 

(8) The Governor General in Council may 
delegate to any person the functions assign- 
ed to the Governor General in Council by 
sections 245C, 245D and 245G of granting 
a Safety Certificate, a Qualified Safety 
Certificate or a Safety Radio-telegraphy 
Certificate in respect of any ships or classes 
of ships. 

245K. Application of sections 139, 139A, 
140 and 142 of Act to certificates. 

The provisions of sections 139, 139A, 140 
and 142 of this Act shall apply to and in 
relation to every certificate issued by the 
Governor General in Council under 
sections 2450, 245D and 245E in the same 
manner as they apply to anc in relation to a 
certificate of survey. 

245L. Issue by foreign Government of 
certificate to ships registered in British 
India. 

The Governor General in Council may 
request the Government of a country to 
which the International Convention for the 
Safety of Life at Sea, 1929, applies, to 
issue a Safety Certificate or a Safety Radio- 
telegraphy Certificate in respect of -a 


= 1933 “e e 

British ship registered in British India, 
and a certificate issued in pursuance of 
such a request and containing a statement 
that it has beenso issued shall have effect 
for the pyrposes of this Act asif it had 
been issued by the Governor General in 
Council. 

245M. Detention eof foreign ships in cases 
not referred to in section 288. 

Where any foreign ship is detained 
under this Part in any case to which the 
provisions of section 238 do not apply, or 
where any proceedings are’ taken under 
this Part against the master or owner of 
any such ship, notice shall forthwith be 
served on the Consular officer for the 
couñtry to which the ship belongs at or 
nearest to the port where the ship is for 
the time being, and such notice shall 
specify the grounds on which the ship has 
been detained or the proceedings have been 
taken." 

34. Insertion of new Part VA in Act 

LAKI of 1928. 

After Part, V of the said Act the fol- 
lowing Part and sections shall be inserted, 
namely :— 

“PART VA. 
NAVIGATION. 

245N. Method of giving helm orders. 

(1) No personon any British ship register- 
ed in British India shall when the ship is 
goiñg ahead give a helm or steering order 
containing the word ‘starboard’ or “right” 
or any equivalent of ‘starboard’ or ‘right’, 
unless he intends that the head of the ship 
shall move to the right, or give a helm or 
steering order containing the word ‘port’ 
or ‘left’ or any equivalent of ‘port’ or ‘left’, 
unless he intends that the head of the ship 
shall move to the left. f 

(2) Any person who contravenes the pro- 
visions of this section shall for each offence 
be liable to a fine which may extend to five 
hundred rupees. f 

2450. Duty to report dangers to naviga- 
tion. 

(1) The master of any British ship regis- 
tered in British India on meeting with 
dangerous ice, a dangerous derelict, a 
tropical storm or any other direct danger 
to navigation shall send information ac- 
cordingly by all means of communication. 
at his disposal and in accordance wiih 
such rales as the Governor General in 
Council may make in this behalf to ships 
in the vicinity and to such authorities on 
shore as may be.prescribed by these rules. 

: (2) If the master of a ship fails to comply 
„with the provisions of this section, he shall 
e 
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be liable for each offencé to a fine which 
may extend to five Eundred rupees. 

(8) For the purposes of this section the 
expression ‘tropical storm’ means a hur- 
ricane, tyhoon, cyclone or other storm of a 
similar nature, and the master of a ship 
shall be deemed to have met with a 
tropical storm if he has reason to believe 
that there is such a storm in the vicinity. 

245P. Obligation to render assistance on 
receiving signa! of distress. 4 

(1) The master of a British ship regis- 
tered in British India on receiving a signal 
of distress by wireless telegraphy from any 
other ship shall proceed with all speed 
to the assistance of ihe persons in distress, 
unless he is unable or, in the special 
circumstances of the case, considers it 
unreasonable or unnecessary to do so or 
unless he receives information thas his 
assistance is no longer required. 

(2) If the master is unable or in the 
special circumstances of the case considers 
it unreasonable or unnecessary to proceed 
to the assistance of the persons in distress, 
he shall forthwith send a message by 
wireless telegraphy informing the master of 
the ship in distress accordingly, and shall 
enter in the official log-book his reasons 
for not going to the assistance of those 
persons. . 

(8) Any master failing to comply with 
the-provisions of sub-section (Z) shall be 
liable to imprisonment for a term which 
may extend to six months, or to a fine 
which may extend to one thousand rupees, 
or to both. 

(4) Any master failing to comply with 
the provisions of sab-section (2) shall be 
liable to a fine wh:ch may extend to one 
thousand rupees. 

245Q. Power of Governor General in 


‘Council to make rulzs as to signals. 


U) The Governor General in Council 
may, subject to the condition of previous 
publication, make rcles prescribing— 

(a the manner of communicating inform- 
- alion regarding dangers to naviga- 
tion, and the authorities on shore 
to whom such information is to be 
communicated, 6 
(b) the signals which shall be signals of 
distress and of urgency, respective- 
ly 
(c) the cfrceumstences in which and the 
purposes for which any such signal 
is to be used, and the circumstances 
in which it is to bè revoked, and 

(d) the speed at which any message sent 

' by wireless telegraphy in connég. 
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tion with such signal s to be 
transmitted. Í 
(2) In making any rule under this section 
the Governor General in Counzil may 
direct that the breach of it shall be punish- 
able with fine which may extenc to five 
hundred rupees.” 


ACT No. XXVI of 1933. 
THE DANGEROUS DRUGS (AMENDMENT) 
ACT, 1933. 


PASSED BY THE INDIAN LEGISLATURE 
Received the assent of the Governor General on ‘the 
21st September, 1983. 
` An Act to amend the Dangerous Drugs Act, 
1980, for certain purposes. 
Wuerras it is expedient to amend the 
Dangerous Drugs Act, 1930, for -he pur- 
poses hereinafter appearing; It ic. hereby 
‘enacted as follows : — 


“1. Short title. 
This Act may be called the~Dengerous 
Drugs (Amendment) Act, 1933. 


2. Amendment of section 2, Ad II of 
1980. 

‘In ‘sub-clause (ii) of clause (g) 0: section 
2 of the Dangerous Drugs Act, 192) (here- 
‘inafter referred to as the said Ac), after 
the words “Geneva Convention” t= words 
“or in pursuance of any international 
convention supplementing the Gensva Con- 
‘vention ” shall be inserted. 


3. Amendment of section 4, A-t II of 

1930. 
“Section 4 of the said Act mall be 
numbered as sub-section (1) of section 4, 
and the following sub-section shall be ad- 
-ded, namely: — 

“(2) The Local Government may make 
rulés restricting and regulating the manu- 
facture and possession of prepared opium 
from opium which is lawfully possessed 
under clause (b) of sub-section (J).” 


ACT-No. XXVII of 1933. 
THE INDIAN MEDICAL COUNCIL ACT 1933.. 
PASSED BY THE INDIAN LEGISLATURE 

Received the assent of the Governor Gene-al on the 
28rd September, 1988 : 

An Act to constitute a Medical Corneil in 
India: 

Wuernas it is expedient tọ constitute a 
Medical Council in India in cder to 
establish a uniform minimum standard of 
“higher qualifications in medicine for all 
provinces; It is hereby enacted as fol- 
‘lows :— : i 
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1. Short title, extent and commencement. 

(1) This Act may be called the Indian 
Medical Council Act, 1933. 

(2) It extends to the whole of British 
India. 

(3) It shall come into force on such date 
as the Governor General in Oouncil may, 
by notification in the Gazette of India, 
appoint. ii 


2. Definitions. f 
In this Act, unless there is anything 
repugnant in the subject or context,— 


(a) ‘British Indian University” means 
any university in British India 
established by an Act of the 
Indian Legislature or of a local 
Legislature and having a medical 
faculty ; 

(b) “the Council” means the Medical 
Council of India constituted under 


this Act; 
(c) “medical institution’ means any 
institution, within or without 


British India, which grants degrees, 
diplomas or licences in medicine ; 
“ (d) “medicine “ means modern scientific 
medicine and includes strgery and 
obstetrics, but does not include 
veterinary medicine and surgery ; 

(e) “Provincial Medical Council” means 
a medical council constituted under 

' an Act of a local Legislature to 
regulate the registration of medical 
practitioners ; : 

(f) ‘ Provincial Medical Register” 
means a register maintained under 
an Act of a local Legislature to 
regulate the registration of medical 
practitioners; . 

(g) “recognised medical qualification” 
means any of the medical qualifi- 
cations included in the First and 
Second Schedules; and 

(h) “ Regulation’ means a Regulation 
made under section 18, 


3. Constitution and composition of the 
Council. 

(1) The Governor General in Council 
shall cause to be constituted a Council 


consisting of the following members, name- 
l 


(a) one member from each Governor's 
province, to be nominated by the 
Local Government of the province ; 

(b) one member from each British 
Indian University, to be elected by 
the members of the Senate of the 
University (or, in the tase of the 
University of Lucknow, the Court, 


and in the case of the University 
of Rangoon, the Council) from 
amongst the members of the 
medical faculty of the university ; 
(c) one member from each province where 
a Provincial Medical Register is 
maintained,to be elected from 
amongst themselves by persons 
enrolled onthe Register who possess 
recognised medical qualifications or 
medical qualifications granted by 
a British Indian University ; and 
(d) three members to be nominated by 
the Governor General in Council. 

(2) The President of the Council shall be 
elected by the members of the Council 
from amongst themselves : 

Provided that for four years from the 
first constitution of the Council the President 
shall be a person nominated by the Gover- 
nor General in Council who shall hold 
office during the pleasure of the Governor 
General in Council and, where he is not 
already a member, shall be a member of 
the Council in addition to 1H members 
prescribed in sub-section (1). 

(3) No act done by the Council shall be 
questioned on the ground merely of the 
existence of any vacancy in, or any defect 
in the constitution of, the Council. 


4. Mode of election. 

(1) An election under clause (b) or clause 
(c) of sub-section (1) of section 3 shall be 
conducted by the Local Government, in 
such manner as it may think fit, subject to 
any instructions the Governor General in 
Council may issue in this behalf. 

(2) Where any dispute arises regarding 
any election to the Council, it shall be 
referred to the “Local Government whose 
decision shall be final. 


5. Restrictions of nominations and elec- 
tions. 

(1) No person shall be eligible for nomina- 
tion or election under clause (a) or (b) of 
sub-section (1) of section 3 unless he pos- 
sesses a recognised medical qualification 
or a medical qualification granted by a 
British Indian University. 

(2) No person shall be eligible for nomi- 
nation under clause (a) of sub-section (1) 
of section 3 unless he resides in the pro- 
vince concerned, and, where a Provincial 
Medical Register is maintained in that pro- 
vince, unless he is enrolled on that register. 

(3) No person shall be eligible for elec- 
tion under clause (b) of sub-section (1) of 
section 3 finless he has had at least four 


ears’ experience as a Professor, Assistant < - 
- ? a 
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Professor, Lecturer or Reader in Medical 
Colleges or Schools. 

(4) No person may at the same time serve 
as a member in more than one capacity. 


6. Incorporation of the Council. 

The Council so constituted shall be a 
body corporate by the name of the Medical 
Council of India, having perpetual succes- 
sion and = common seal, with power, to 
acquire and hold. property both moveable 
and immoveable, and to contract, and 
shall by the said name sue and be sued. 


7. Term of ofice. 

(1) An elscted President shall hold office 
fcr a term not excesding five years and 
not extending beyond the expiry of the 
term for waich he has been nominated or 
elected to be a member of the Council, 


(2) A member, other than a nominated 
President shall hold office for the term- of 
five years from the date of his nomination 
or election or until his successor shall have 
been duly nominated or elected, whichever 
is longer. : 


(3) Where the said term of five years is 
about to expire in respect of any member 
his successor may be nominated or selected 
at any time within three months before 
the, said term expires, but shall not assume 
office until the said term has expired, 


8." Meetings of the Council. 
_ (1) The Council shall hold its first meet- 
ing at such time and place as may be 
appointed by the Governor General in 
Council; and thereafter the Council shall 
meet at least once in each year at such 
time and place as may be appointed by the 
Council. l 

(2) Until otherwise provided by Regula- 
tions, ten members of the Council shall 
form a quorum, and all the acts of the 
Council shall be decided by a majority of 
the members present and voting. 


9. Officers, Committees and servants of 
the Council 
(1) The Council shall — 
(a) elect from amongst its members a 
Vice-President: 
(b) conssitute from amongst its members 
. am Executive Committee, and such 
other Committees for general or 
special purposes asthe Council 
desnis necessary to carry out the 
purposes of this Act; , 
(e) appoint a Secretary, who may also, 
if deemed expetlient, act ag 
Treasurer ; 
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(d) appoint or nomihatê suck other 
officers and servants as the Jouncil 
deems necessary to carry cut the 
purposes of this Act; 

(e) require andtake from the Seeretary, 
or from any other officeror servant, 
such security for the dae per-, 
formance of his duties ss the 
Council deems necessary ; and 

(f) with the previous sanction of the 
Governor General’ in Coursil, fix 
the remuneration and “all-wances 
to be paidto the President Vice- 
President, members, officers and 
servants of the Council. 


(2) Notwithstanding anything con- 
tained in clause (c) of sub-sect.on (1), 
for the four years from the commence- 
ment of this Act, the Secre ary of 
the Council shall be person appointed by the 
Governor General in Council, who stall hold 
office during the pleasure of thé Governor 
General in Council. 


- 10. The Executive Committee.  . 

(1) The Executive Committe: shall 
‘consist of seven members, of whom five 
‘shall be elected by the Council from smongst 

its members. 


. (2) The President and Vice-President of 
the Council shall be members ex offic-oof the 
Executive Committee, and shall bə Presi- 
dent and Vice-President, respectivel=, of that 
Committee. . 


: (8) In addition tothe powers anc duties 
conferred and imposed upon it by this Act, 
the Executive Committee shall exerzise and 
discharge such powers and duties as the 
Council may confer or impose upon it by 
- any Regulations which may be made in this 
behalf. ih ' 
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11. Recognitions. of medical qualification 
granted: by medical institutions in British 
India, 

(1) The medical qualifications granted by 
médical institutions in- British India which 
are included in the First Schedule shall be 
recognised medical qualifications for the pur- 
poses of this Act. 

(2) Any. medical institution in British 
India which grants a medical qualification 
not included in the First Schedule may apply 
to the Governor General in Council to have 
such qualification recognised, and the 
Governor General in Council, after consulting 
the Council, may, by notification in the 
Gazette of India, amend the First Schedule 
so as to include such {qualification therein, 

(8) Such notification may also direct that 
an entry shall be made in the last column of 
the First Schedule against such medical 
qualification declaring that it shall be a 
recognised medical qualification only when 
granted after a specified date. f 

(4) The Council shall, as soon as may be 
and withott- application being made, make 
all necessary arrangements for the inspec- 
tion of the medical coursesand examinations 
of the Universities of Patna, Rangoon and 
Andhra, and shall submit their recom- 
mendations io the Governor General in 
Council regarding the inclusion in the First 
Schedule of the medical qualifications grant- 
ed by these Universities, 

12. Non-Indian qualifications in Second 
Schedule to be recognised. 

The medical qualifications granted by 
medical institutions outside British India 
which are included in the Second Schedule 
shall be recognised medical qualifications 


‘for the purposes of this Act, and shall be 


sufficient qualification for enrolment 


faa ‘ : on any 
Provincial Medical Register. 


kk (To be continued.) : j h ; 
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PROGRESS IN PROOF OF HANDWRITING AND DOCUMENTS 
ALBERT S. OSBORN. 


The uae in court. procedure and 
practices in connection ‘with ihe proof of 
handwriting and documents in American 
courls during the last twent;-five years 
amount to a‘revolution. Present-day prac- 
titioners can hardly believe that no genuine 
writing could be introduced asa standard 
of comparison before 1913 in all Federal 
_Courts and in the courts of the great 
states of Illinois, Indiana, Michigan and 
many other states. Formal, solemn argu- 
ments were made, and supported by legal 
opinions, that the introduction of standards of 
comparison would. raise many collateral 


issues and would be a dangerous proceed- 


ing. A 

The change of. attitude. of the courts 
regarding the proof of handwriting is due 
in large measure to the. scientific and con- 
vincing discussion of the history of the 


subject by Professor Wigmore in thefirst - 


edition of -his great work, “Wigmore -on 
Evidence.” He “clearly traved, the cause of 
. the prejudice and the unfortunate practices, 
many of which were ‘in fall swing when 
his work was first published in 1904. 
Preceding this thorough ‘discussion of the 
subject, few Judges or lawyers knew that 
the unscientific practices, in large measure, 
grew out of English political events which 
for a long time in England prevented any 
comparison of handwriting whatever. The 
great reform of the law-in England in the 
Nineteenth Century, however, led to . the 
statute of 1854 permitting comparison and 
the introduction of standards of comparison 
in handwriting cases. 
- Although America inherited the prejudice 
on the subject, it did not adopt the reform, 
and in a large number of the American 
states it was more than sixty-years. after 
the reform in England before the American 
courts permitted the introduction of stand- 
ards of comparison, » This practice is now 
universal in this country, and the eae 
of raising ocean issues, 
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‘than a careful, 


S9 ' seriously 


discussed. in the old opinions, has peed 
to-be an imaginary danger, The last two 
States making the change were North 
Dakota and Texas and, strange to say, thése’ 
changes were not made until a few years’ 
ago. 

Restrictions on Testimony : 

The severe restrictions surrounding hand~ 
writing expert testimony in the courts made 
this testimony weak and unconvincing, and’ 
it was so described in the opinions, but’ 
the opinions failed to say that the result: 
was due to the restrictions that did not’ 
permit scientific and convincing testimony. 
Only standards of comparison “in the case 
for other purposes” could be used, and in 
many instances a standard ‘of- this kind: 
was undssirable and. dangerous. Cases’ 
were tried with only one standard of com- 
parison, -written more than thirty years ` 
before the date of the disputed document. _ 
Under these ` conditions testimony on the ` 
subject of handwriting was given mainly: ` 
by clerks and bankers who merely looked’ 
at the handwriting for’ a minute or two: 
and offered an offhand opinion without giving f 
any reasons whatever for the opinion, 

Not only was testimony of this kind 
made weak and unconvincing by the 
exclusion of genuine writings for comparison; ` 
but there were other weakening restrictions’ 
For along time no reasons whatever could’ 
be given ‘for an opinion, and this has con- 
tinued in certain courts down almost to 
the present day. In an early decision a 
Judge, in order to justify the exclusion of 
standards, made the statement in effect 
that the general appearance of a writing, 
without analysis or attention to any details; 
was a safer guide as a basis: for an opinion 
detailed study of: the 
writing. The. statement was of course iu: ` 
correct and unscientific, as it would bé as 


` applied to any subject, but this pronounce- ` 


ment was quoted hundreds of times im ` 
justification of limitation and restriction of 


8 


testimony of this character, It is easy to 


7 understand that a traced copy of a hand- 


writing would have the same “general 
appearance” as the original. - 

In a famous New York case [the Taylor 
Will Case, 10 Abb. (N. s.) 300] it was even 
stated that intuition was a safer guide 
than.careful study and analysis. As stated 
in @ common-sense way by Professor 
Wigmore, testimony of this kind could 
only be weighed by counting the witnesses. 
These old restrictions continued for = long 
a time and were repeated over and over 
again so many times in the hooks and 
opinions, that even now there are mature 
practitioners and Judges who do not know 
the extent of the change in the presenta- 
tion of testimony of this character. f 

For a long time a Juror was not permit- 
ted to look at a writing with a magnifying 
glass, This ridiculous restriction was, 
however, overruled by the Supreme Court 
of certain states in common-sense decisions 
that said that if this rule was strictly fol- 
lowed Jurors who were wearing spectacles 
should not be permitted to look at the cisput- 
ed writing without removing their spectacles. 
Notwithstanding the ridiculous character 
of this restriction, however, it continued in 
force in many states for several generations. 
Under: these conditions the use of a com- 
pound microscope in court was of course 
not permitted under any circumstances. - 
~ Another ‘restriction surrounding testimony 
of this kind was the. exclusion . of 
photographs and of photographic 
enlargements even when photograpty had 
become a highly developed art. In an 
early Néw York Surrogate’s Court opinion 
it was pointed out in detail how dangerous 
it. would be to allow photographs to affect 
in any way an opinion regarding the 
genuineness of a handwriting, ami this 
opinion, like others of a similar. character, 
did not tend to clarify the strezm of 
justice. ih 


Professor Wigmore in the following words `’ 


in; his Second Edition: $ 
“On direct examination, the witness 
may and, if required, must point 


out “his grounds for ‘belief inthe identity 
of the handwriting, on the principle already 
considered.” Without such re-inforcement of 
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testimony the opinions of experts would 
usually involve little more than a counting 
of the numbers on either side. ‘The 
progress of’ modern’ chirographic science 
makes it all the more possible, as well as 
desirable, to discriminate betweeen ‘witnesses 
according to the convincingness of the 
Teasons that may be given by them for 
their conclusions.” Wigmore on Evidence, 
Volume 4, p. 265, Par. 20:4. 

The present progressive attitude on the 
subject, now in force in the great majority 
of courts, is that testimony of this kind is 
to be tested by its “convincingness” and is 
an appeal to the intelligence of the hearer 
rather than to his credulity. This. of 
course is a fundamental and sweeping 
change, and to a certain extent takes 
testimony regarding handwriting and 
documents out of the class of expert 
testimony where merely an opinion is. given. 
There now are many legal opinions that 
specifically say that testimony of: this kind 
is to be judged by its “convincingness.” : 

This of course is a long step from the 
ancient practice where no standards were 
admitted and where merely an offhand 


opinion was given, The decisions in cerlain - 


states are still colored somewhat, if not 
directly affected, by the ancient precedents, 
and a few states still in effect say that the 
hearer of testimony of this kind should 
receive it with adverse.. prejudice. If 
requested to. do so,.a trial Judge in the 


great state of -Iowa is still obliged ta - 
charge a Jury that testimony of this kind - 


is of a low order -and should: be received: 
with cauticn. This charge can be requested, 
and the Judge is obliged to make it, 
even if the testimony is of the most con- 
vincing character: This practice of. course 
harks back to the early days. when no 
reasons were given, no illustrations were 
presented, and no standards of comparison 
were admitted. The courts of many states 


have “been made ashamed of their ancient - 


unscientific pronouncements 
reversed themselves. 
Disputed Typewriting 
A new field of investigation regarding ques- 
tioned documents is that of disputed typewrit- 
ing. It is now well established that typewritten 
documents may be introduced for purposes 
of comparison and expert witnesses are 
permitted to testify and give reasons for 
opinions expiessed. Numerous questions 
arise regarding t)pewriting. Among them 
are: Whether a particular-document -was 
written on a particular machine’ whether 
a -document was written continuously with- 


and have 
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out being taken out of the typewriter; 
whether a document shows- additions or 
interpolations; whether a document shows 
that a whole page has been interpolated; 
whether dated change; in the type faces 
show that the document could not have 
been written on the date it bears. As most 
legal documents are now typewritten, it is 
inevitable that many questions arise regard- 
ing the authenticity of typewriting. 

Parily no doubt because of the changed 
attitude of the courts, there are now many. 
questions that arise regarding disputed 
documeuts that, in some measure at least, 
come into the field of demonstrative testi- 
mony. Historical, chemical and mechanical 
questions of many kinds are involved. The 
length of a “t” crossing of a typé-written 
letter may show conclusively that a 
document could not have been written on 
its date, and the presence of a certain 
design of written letter, which has a distinct. 
historical date, may show that a document 
could not have been written on the. date 
it bears.. The presence in an alleged: 
ancient document of distinct cuts and in- 
dentations in the paper, which could be 
made only by a sharp pointed pen and 
not a quill pen, may show that a document 
was not writien on its date. In the first 
place the indentations would not have been 
made, -and in the second place, even if 
made, they would have disappeared by 
the drying and swelling of the paper due 
to changesin humidity ina document one 
hundred years old. ` 

In an important case an interlineation in 
a pen-written document was under in- 
vestigation. It was claimed that the in- 
terlineation was made immediately as a 
part of the original writing, but the applica- 
tion of a chemical re-agent to the interlinea- 
tion turned the ink of the interlineation 
a dark red color, and the same re-agent, 
applied to the words under the interlinea- 
tion, turned the ink to a blue-green color, 
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showing unmistakably a radically different 


ink and proving that the interlineation was  * 


not a pari of the original writing. 
Waiermarks P 

Another demonsirative question is that 
relating to watermarks, an important 
example of which arose in the recent case 
before the United States Mixed Claims 
Commission, a claim case against Germany’ 
for. thirty million dollars, recently decided; 
December, 1932, by the official umpire, Mr. 
Justice Roberts of the United States Supreme 
Court. An attempt had been made to 
re-open the case on -“newly discovered: 
evidence” in the form of written documénts, 
one of which was a letter dated 1917. 
which was written on paper from Poland 
with a distines watermark.. Investigation 
disclosed that the métal design of this 
particular watertiark’ Was made in- Paris, 
But was not made until 1925. In hig 
opinion in the casé Mr, Justice Robert says’- 
.“, . | bat.non-expers inspection demonstrates’ to' 
my satisfaction that the watermark in question id 
that made by the Mirkew factory from a dandy-rolk 
niade in Paris, The paper made by the use of that 
dandy-ro!l was delivered to Kiperian not edrlier thant 
1926.The expert testimony supports'my own' independ= 
ent conclusian on this point.” . a Pace 

“In one of the many recent claims against 
the great Wendel estate, which has Deen. 
under investigation in New York City for 
a long. time, a claim document was dated 
seventy-five years before the watermark. 
was made which appeared in the paper.. 

In many of these disputed document cases 
as- now conducted testimony on the subject 
of documents is not in fact expert testi= 
mony, as generally understood, but the 
demonstration of a physical fact. This: 
marked progress and the reform of the 
Tules and procedure in many courts it 
many states, where it becomes nevtéssary 
to prove the facts regarding docufrents,, 
now make it- more difficult for fraud’ to 
succeed and crite to escape.—The Jowrnal 
of Criminal Law and Criminology. ki 





KIDNAPPING. 


“Kidnap” seems to be derived from two 
very old slang words; kid, a child; and nab, 
to snatch. So many young persons were 
caught, in England and elsewhere, and 
“indentured” in the West Indian . and. 
American plantations, that “kid” took on. 
a secondary meaning of indentured labour- 
er. The Oxford Dictionary quotes froma 


London Gazette of 1688, a report of the, 
conviction of one John: Dykes for “kidnap-_ 


ping or entising away His Majesty's sub. 
jects to go servants into the foreign: 
plantations,” but whether the word “kidnap 

was used in the indictment . or not we have: 
not been at pains to discover,. thoughnds- 
both Blackstorfe and Hast use thé word 

apparently as a ferm.of art, if was:pre= 
sumably formerly used in. indictments... 
Kidnapping was, says Hast (1Pleas. of. the. 
Crown; 429), a-formi of false- imprigoninent,. 


.confining. or 
# for the purpose of importing or removing 
“him to any other place than the cme he 
“is in, which the preceding preambles stig- 
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aggravated, we gather, ‘by secretly con- 


e „fining a personin this country or ĝgnvəying 


him to another, thus removing*him from 
the security of his country’s laws. 

At the present time the word is nət one 
which’ appears in the English law, save, we 
believe, in Schedule A to the Facific 
Islanders Protection Act, 1872, which speaks 
of itself inthe Schedule asthe “Kinap- 
ping Act, 1872,” although the Short Titles 
Act, 1896, conferred the longer, but more 
descriptive short title it now bears. The 
form of bond inthe Schedule is “fer the 
prevention of kidnapping,” ete, and the 
obligation is to be void only upon the 
satisfying of the proper officer. that “no 
kidnapping was allowed orconnivec at,” 
during the currency, of the licence. 

The kidnapping aimed at by that Act is 
the shipping, embarking, receiving, cetain- 
ing .or confining a Pacific Is ander 
without his consent either on a vessel or 
elsewhere, or decoying or carrying away, 
detaining such an is ander 


matises as “criminal outrages.” Con- 
cisely put in the vernacular, it is “black 
birding,” seizing natives for compulsory 
labour. 

: What is popularly called “kidnapping,” 
when it occurs in this country, is punished 


‘by the law as childstealing (the expression 


now used 


NOW. only in the marginal rote of 
section 56 


of the. Offences agairst the 


-Porson Act, 1861), abduction (under 7arious 


statutes), assault and false impriscnment. 
Often other serious offences are cor mitted 
in the course of the taking away end de- 
tention which are the elements of all forms 
of kidnapping. 

Thus if committed in England ‘in the 
form in. which it is practised in Chma and 
the United States, i. e. the seizing and 
holding to ransom-of a person haying or 
supposed to have wealth or wealty rela- 
tives there would frequently be involvéd 
the crime of demanding mone- with 
menaces against section 29 of the Larceny 
Act, 1916, a felony punishable with penal 
servitude for life. 

` It is this seizure and holding to ransom 
which we desire to consider here. Itisa 
criminal outrage common enough in the 
United States, but so uncommon here that 
we have been unable to find in ti books 
any indictment specifically alleg-ng the 


-motive of ransori for .a false impri|nment. 


Rut the motor car and the-pistol facilitate- 


s e 
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many forms of crime hitherto uncommon, 
andit may be that this particular enormity: 
willreach us from acrossthe Atlantic as do 
others of the latest criminal improvements, 
such as the armed raid and hold-up. 

One would have supposed that the robber 
barons of the middle ages would have pra- 
ctised seizing and holding to ransom, but 
as they would have no scruples in com- 
bining it with maiming and murder they 
would, on the rare occasions when they did 
not “get away with it,” get executed on 
some capital charge, always supposing they 
were not killed resisting lawful authority. 

If the person seized and held to ransom 
be a child under fourteen an indictment 
would lie for the felony under section 06 
ofthe Offences against the Person Act, 1861. 
If the person were of that age or over, an 
indictment would lie at common law for 
the misdemeanours of assault and false 
imprisonment, and of. course, in addition 
there could be indictments for any other 
offences, such .as violence amounting to 
felony, committed in the seizure and unlaw- 
ful detention. f 


“The distinction between felony and mis- 
demeanour for once assumes importance, 
because the giving of ransom with a pro- 


mise- of secrecy might well amount to 
compounding a felony or misprision 
offelony, ` offences rarely if ever 
prosecuted, but prosecutions for which 


might well be revived on grounds of publie 
policy, as the Governor of New York wishes 
to do there. But, upon a State prosecuting 
offences of compounding by giving ransom 
by near relatives of kidnapped children 
or others, lies a very special duty of 
safeguarding its citizens*from this abo- 
minable outecme of- greed and cruelty. 
None can say that such safeguards exist 
in the United States, where the children of 
the rich have to be provided with special 
bodyguards, and murders, such as that of 
the Lindbergh baby, can be carried out with 
immunity. 

Stifling a prosecution for misdemeanour 
unless the arrangements made amount to 
conspiracy to pervert or -defeat justice, is 
not indictable. f 


There is no particular diffculty in pro- 
secuting an indictment for child stealing. 
To constitute the offence it is not neces- 
sary that the accused should have intended 
to deprive the parent, guardian or other 
person having lawful care or charge of the 
child permanently of its possession, R. v. 
Powell -(1914) 79 Ux P.272;-24 Cox 229; a° 
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highly commonsense decision of Bosanquet, 
Common Sergeant. 

In order to support a conviction under 
this section, if is not necessary to prove 
that fraud, by means of which the posses- 
sion of the ‘child was obtained, was exer- 
cised upon the child itself, KR. v. Bellis 
(1893), 57 J. P. 441; 17 Cox 663. Force 
or fraud exercised upon any person 
in lawful charge of the child will be suf- 
cient. 

Upon an indictment for false imprison- 
ment, the statement in Halsbury’s “Laws 
of England” 2nd edition, Vol. 9, page 471, 
is of importance, “Every restraint of the 
liberty of ‘one person in the custody of 
another, either in a goal, house, or in the 
street, is in law an imprisonment,” so that 
a kidnapped person is falsely imprisoned 
by those forcing him to go against his 
will from one place to another, and 
not only when he is shut up between walls 
or tied to a post. 

As stated in note (s)on the same page, a 
wrongful imprisonment amounts to an as- 
sault even though no violence or threat of 
violence is actually used, see R. v. Linsberg 
and Leies (1905), 69 J. P. 107. Anassault 
is usually charged in one count with the 
false imprisonment, as in R. v. Leslie (1860), 
Bell C. GC. 220; 8 Cox 269, and see the 
forms of indictment in “Chitty Crim. 
Law,” 835 et seq. It is not necessary tó 
allege “a long time,” as on pp. 839, 840: 
“for a long time, to wit, for the space of 
one hour then next following.” An hour 
seems a long time toa prisoner no 
doubt. 
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The demand of a ransom cannot very well 
be made. without menaces. If made ‘of the 
person détdined the menace is at least of 
continued detention, if made to his friends 
they are usually of a nature to unsettle the 
mind even of a firm person and to take 
away that element of free voluntary action 
which alone constitutes consent, “Halsbury,”’ 
Vol. 9, page 915, and see the cases 
there cited. The menaces may be threats 
of injury to a third person, R. v. Boyle and 
Merchant, [190]4] 3 K. B. 339; 73 J. P. 
390. There the threats were to the chair- 
man of a company to publish attacks on the 
company in a periodical unless asum of 
money were handed over. But the princi- 
ple is the same, and the court “would have 
no difficulty in applying it to a threat to 
cut off the finger or the ear of a person held 
to ransom unless the ransom were paid ina 
time limited. 
~ Onthe whole the English law seems ade- 
quate to deal with a form of crime which 
involves peculiarly cruel suffering to those 
affected by it. But, as usual, the safe- 
guards are not so much the penal provi- 
sions of the law, as an alert police and a 
strong public opinion. The failure of the 
United States authorities to suppress this 
and other troublesome forms of crime is 
due, partly to her vast area with numerous 
conflicting jurisdictions, partly to inefficient 
police controlled in the background by 
political bosses, and partly to an antiquated 
criminal law and procedure, 
which drags out prosecutions and throws 
innumerable unnecessary obstacles in the 
way of doing justice.—Justice of the Peace. 


RESPONSIBILITY OF DIRECTORS FOR FRAUDULENT TRADING, 


The scope of the Companies Act, 1929, 
8. 275 (1), has been considered in three 
recent cases. In In re Patrick and Lyon 
Limited [1933] W. N. 98, the evidence was 
that (a)the issued capital was £1,251, and (as 
creditors were pressing in February, 1932) 
a board meeting was held at which de- 
bentures for £100 were issued to the re. 
spondent in exchange for his cheque, (b) 
the company, however then drew cheques 
in favour of the respondent for £339 16s. 
in repayment of loans (and £77 for dir- 
ector's fees) and in favour of the respon- 
dent's wife for £51 18s. ‘ld. in repay- 
ment of loans, (c) from March, 1932, the 
company ceased to make purchases, but 
sold its Stock and- collected ‘book debts, 


(d) on the 13th August, 1932, a Receiver 
was appdinted under the debentures, and 
a meeting was called for the 22nd August, 
for the purpose of winding up the com- 
pany. Tne debenture-holders were sub- 
sequently paid in full, and nothing was 
left for the unsecured, creditors, some of 
whom applied for a declaration that the 
respondent be held personally liable. The 
case for the applicants was that, as from 
the 12th February 1932, the: business was 
only carried on for the purpose of pre- 
venting the debentures from being im- 
pugned under s. 266 of the above Act. 
Mr. Justice Maugham held that (even if 
the notices of winding up had been delay-. 
ed until six months after the issue of 
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debentures) there was no evidenze of 
“fraud” or “fraudulent purpose” within 
8. 275,supra. These words connoted-real dis- 
honesty, and ‘in the absence of. ev dence 
to justify an indictment) the summons was 
dismissed, but without costs. 

The converse of the above positim had 
previously arisen in In re William C. Leitch 
Brothers Limited [1932] 2 Ch. 71. The 
company (having bought the respordent’s 
business) was in serious financial difficulty 
and the respondent (as debenture-bolder) 
therefore, appointed a Receiver who ia turn 
appointed the respondent as manager. In 
this capacity the respondent moved goods 
to a shop in Glasgow, which was in his 
wife's name. Between January and. May, 
1930, the respondent had ordered goods 
much in excess of the requirements of ihe 
company’s business, and greater in value 
than the purchases for the correspading 
periods in other years. Mr. Justice Haug- 
ham held that (1) the respondent d-liber- 
ately went on trading, in the name >f the 
company, to safeguard his own position, 
and without any regard to the interests 
of creditors, (2) as s. 275 was in the nat- 
ure of a punitive provision, it was in the 
discretion of the court to make an order, 
without limiting the amount to the debts 
of the creditors defrauded, (3) the res- 
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pondent was, therefore, declared pérsonally 
liable for £6,000. | 

The question then arose whether this 
amount was divisible among those credi- 
tors (with whom debts were contracted 
during the period of fraudulent trading) 
or, whether jt formed part of thé general 
assets of the company. In In re William 
C. Leitch Bros. Ltd. (Ng. 2) [1932] W.N. 
270, it was held by Mr. Justice Wve that 
the section authorised no departure from 
the general scheme of winding up, viz., 
a distribution pari passu. The amount 
recovered by the liquidator (£3,356) was, 
therefore, crdered to be dealt with as 
general assets. 

The conclusion is that those in charge 
of the destinies of companies may find 
themselves in a position of extraordinary 
difficulty—whichever of two courses they 
adopt. If they continue to order goods 
(to keep the business as a going concern) 
they may be penalised, as in the last- 
named case. If they merely collect the 
book debts, and discharge the liabilities 
they muy even then be taken to task for 
continuing the life of the company—which 
is apparently no longer a worthy ideal, 
in. view of the first-named case, supra.—The 
Solicitors’ Journal. 
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Extracts from Contemporaries. 


The Appeal for Brevity. 

Mr. Justice Humphreys did not adpeal 
in vain to the Counsel in the great fire 
case at the Old Bailey when he asked for 
short speeches. Their response cerzainly 
accelerated the liberation, at any rase, of 
the Judge and Jury. It is well that 
Counsel were willing to suffer a ctrtail- 
ing of their eloquence, for such sugges- 
tions have not always been well recived 
by the Bar. Once, while Mr. Fischer, K. 
C., was engaged in a case before Sir 
George Jessel, the Master of the’ Rolls 
asked him to come without delay to what 
was really relevant. The leader wasmuch 
hurt by the suggestion and, though judg- 
ment was in his favour, he rose 3efore 
leaving the court, and to the amazement 
of everyone, said: “My lord, I took your 
insult quietly because the case wae pro- 
ceeding. I have now to wish your Lordship 
a respectful adieu, as I shall not, after, 
what your Lordship has thought fit o say 
appear in your Wordship’s court again,” 


What is more, he never did. Yet the 
Bench has often condemned prolixity much 
more plainly. For example, after a par- 
ticularly tedious speech by Sergeant Prime, 
his opponent began: “Gentlemen, after 
the long speech of the learned Sergeant 

. . . when Mr. Justice Nares inter- 
rupted, saying: “Sir, I beg your pardon, 
you might say “after the long soliloquy,’ 
for my brother Prime has been talking 
an hour to himself,” 


The Long Case. 

Though the Old Bailey has never seen 
so long a trial as the great fire insurance 
case, it isonly because the Tichborne trial 
was a irial at bar, heard at Westminster. 
Through 188 sittings it lasted, starting in. 
April, 1873, eating into half the Long 
Vacation, and only finishing at the ‘end of 
February, 1874. Three future Judges, 
Hawkins, Mathew and Bowen, appeared 
for the prosecution, and one at least had 
fears that the case might be the» ruin of 
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him. On Mathew’s apprehensions, Bowen 
comp csed some lively verses: 
“Amid the case that never ends 
We sat and held a biief, 
Mathew and I, a pair of friends, 
And*one a withered leaf, 
“My friend,’ said Mathew, ‘all is done, 
A withered leafam I; 
Last Guildhall sittings there were none, 
Left so completely diy. 
And I since first this case began 
Sit he:e for ever chained ; 
No one consults me and by none ' 
Am I enough retained. 
My faithful clerk and I are short 
_Of cash. He now forsees 
A sad. old age some County Court 
- Far from the Common Pleas.’”-—The 
Solicitors’ Journal. 


Invisibility and Inaudibility of Counsel 

Despite a certain laxity in the matter 
of professional costume that has crept in 
during recent years a laxity which would 
have excited the animadversion of old- 
fashioned Judges like Mr. Justice Byles 
who on one occasion remarked to Mr. (after- 
wards Lord Chief Justice) Coleridge, who 
was appearing before him : “Mr. Coleridge, 
I never listen with any pleasure to the 
arguments of Counsel whose legs are en- 
cased in light ‘grey trousers’—It is still 
de rigueur for Counsel in court to be at- 
tired, in wig, gown and bands, the outward 
and visible sign that he is a member of 
the Bar. 
of the Bar was “invisible” when at Quar- 
ter Sessions in the North a prisoner desir- 
ed his services on a dock brief, the diffi- 
culty being, however, overcome very quick- 
ly by the momentary disappearance of the 
Counsel in question and his almost imme- 
diate re:ppearance professionally attired, 
and, as such, ready and willing to render 
the assistance desired of him. Without 
his wig; bands and gown a barrister who 
desires to be heard cannot be “seen” in 
open court-- we exclude for the moment in- 
ferior judicatories like Police-Courts—nor 
can he be “heard,” but even when garb- 
ed with his professional panoply it may 
be that owing to some sartorial idiosync- 
rasy he may be “inaudible.” Light waist- 
coats have before now been held to obscure 
the vision of the Judge, who failed to 
see the Counsel desirous of addressing him. 
Was it not the late Mr. Justice Kekewich 
who addressed Counsel thus: “Mr. Blank, 
I cannot ‘hear you, your waistcoat is too 
Joud?” And that learned Judge is not 
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the last to quarrel with the hue of a waist- 
coat or coat which prevented the remarks 
addressed to the court being audible. At 
the Scots Bar the like. professional confor- 
mily in dress appears to obtain, although 
bends are not there worn, their place be- 
ing taken by a dress tie, which at one 
time, and that not so long ago, was worn 
with the bands by English barrister in 
court. The necessity of the wig being worn 
in court was not so strongly insisted upon 
in Scotland at one time as it was in Eng- 
land, although now, as has been said, it 
is de rigueur in the North. Francis Jeifrey, 
afterwards a Judge of the Court of Ses- 
sion, rarely wore his wig save when ap- 
pearing in the House of Lords, and 1t is 
said that John Park, who became a mem- 
ber of the Scots Bar in 1829, was the -last 
advocate of modern days who appeared at 
the Bar without a wig.—The Solicitors’ 
Journal, 4 


Oliver wendell Holmes in the Temple. 

Among the countless visitors to the Tem- 
ple in the past was the‘ author of the 
“Autocrat of the Buieakfast Table,” and 
the sire of the venerable ex-Justice cf the 
United States Supreme Court. Inthe eight- 
ies of last century, Dr. Holmes spent a 
very pleasant holiday on this side of -ihe 
Atlantic, and, later, gave an enteriaming 
account of his iravels in “Our Hundred 
Days in Europe,” which can be read and 
re-read with delight by all who lova his 
books and the literary charm he Enew 
how to impart to them. While in London 
he did not fail to visit the Temple, being 
much moved by the venerable church with 
the effigies of the old crusaders which had 
lain in the round portion of the edifice “un- 
harmed through al] convulsions.” But even 
those memorials of the past did not touch 
his heart so movingly as did the plain stone 
adjoining the church and bearing the 
words “Here lies Oliver Goldsmith,” the 
sight of which, and the memory of the 
author of the “Vicar of Wakefield,” stir- 
red his feelings more than a whole army 
of crusaders would have done. “A pretty 
rcugh set of filibusterers they were no doubt,” 
-he adds. From Goldsmith he digresses to 
Johnson and his circle, a subject which 
for him and for most of us had a peren- 
nial attraction. Some years before Dr. 
Holmes paid this visit, another notable 
man of letters made a_ pilgrimage to the 
Temple, also to see the, resting-place of 
poor Goldsmith. This was Carlyle, who 
apparently visited the Temple on this oc- 
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“easion for the first and only time. He was 
accompanied by William Allingham, who, 
when they reached the grave, real aloud 
the inscription, upon which Carlyle took off 
his broad-flapped black hat, sayeng, “A 
salute.”. Allingham followed his pious ex- 
ample, and then they moved awey.—The 


Law Times. 


‘AGerman’s Juristic Progress. 

The German’s passion for carefally de- 
limiting what the individuals msy, and 
what he may not, do, where he may, and 
where he may not, go, and where thie or that 
may, or may not, be done, has long 
been a characteristic of the Teuon. In 
‘Germany the warning notice, “Verboten” 
meets the eye of the visitor with surpris- 
ing frequency, while other announsements 
of a. public nature sometimes 2voke a 
smile, as did that, seen many yers ago 
by the present writer in Hamburg by the 
side of the picturesque Alster, which read 
‘thus: “Badeplatz fur hunde.”. Everything 
had- to be done according to ruls. But 
this meticulous marking out of a person's 
line of duty and abstention is by n= means 
confined to his- public obligations; it 
appears to be carried out equally exten- 
sively in relation to his juristic postion at 
different periods of his life. Quite recent- 
ly a curious and particularly interesting 
article: appeared in a Hamburg nevespaper, 
headed “Der Deutsche und das Rech: : Seine 
Rechtsbezichungen von der Wiege is zur 
Bahre,” which, being interpreted. reads: 
“The:German and the law his justic re- 
lations from the cradle tu the grave.” -after re- 
calling the very early legal work by Eike von 
Repgow, the “Sachsenspiegel,” in waich the 
life of man, considered juristicaLy, was 
divided into four compartments under 
twelve years of age, under tweaty-one, 
over twenty-one, and finally ove: sixty, 
the writer of the article points out “hat the 
“ modern division of the life of the indivi- 
dual with its capacities and ob! gations 
commences very much earlier: WHle Hike 
von Repgow contented himself with. regard- 
ing the first stage~ of his life as the pe- 
riod under twelve, the present day jurist 
commences “exactly twohundred and seven- 
ty days” before birth, seeing tkat then 
the child yet unborn acquires whæ is cal- 
led “Erbfahigkeit,” that is, the capacity 
to inherit. At birth begins the capacity for 
rights; at seven he has a certain Testrict- 
ed disposing capacity ; at twelve he can- 
not, against his will, be broughs up in 
another faith; at fourteen he can decide 
for himself to which forar of religion he 
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will adhere; at sixteen begins his capa- 
city to make a will, and, in the case of 
girls, to enter into marriage, with the con- 
sent of the parents ; at eighteen a German 
may be declared of full capacity ; at twen- 
ty he is politically “ripe” and acquires 
the right to vote; at twenty-one he is of 
full age; at twenty-tive he is capable cf 
being elected to the Reichstag ; at thirty 
he can fill certain other offices ; at thirty- 
five heis eligible to be chosen Reichspresi- 
dent ; at fifty he may adopt a child, but he 
must be at least eighteen- years older than 
the child; at sixty he may lawfully dec- 
line the office of guardian; at sixty-five 
he may refuse to serve in certain offices ; 
then, very methodically, comes the last en- 
try : “Mit dem Tode endit seine Rechtsfa- 
higkeit”; with death ends his capacity for 
rights. Thus is the life of the German laid 
out for him by his law-givers —The Law 
Times. ; 
Evidence—Admissibility of Second- 

ary Evidence of Collateral Writing. 
In a recent North Carolina case, the de- 
fendant was tried for the murder ofan 
employee of A corporation. There was evi- 
dence that the defendant had made threats 
against the employees of B corporation, 
and secondary evidence was offered to prove 
the contents of a writing merging the 
corporations. Held: Secondary evidence | 
of the writing is admissible, since the matter 
is collateral. ae ; 
A slight majority of the North Carolina 
cases admit secondary evid@tice of the 
contents of a writing where ~ they are col- 
lateral tothe issue. A minority. use the ` 
same reasoning, bolstered with “the make- 
shift that “the rule\that parol evidence can- 
not be allowed as to the contents of a 
written instrument applies only in actions 
between the parties to the writing.” This, 
as Wigmore has shown, is a confusion of 
two separate rules—the exception to the 
“Best Evidence” rule allowing secondary 
evidence where the terms of the writing 
sought to be proved are collateral" to the 
case, and the exception to the “Parol Eviden- 
ce” rule allowing parol evidence to 
contradict, vary, or add to the terms of a 
written instrument when the suit is not 
‘between the parties to the instrament. 
This confusion has no important practical’ 
effect, however, for thetheory of the admis- - 
sibility of secondary evidence of collateral 
writings seems flexible. enough to justify 
the reception of such evidence without the 
mistaken application of the exception of.the 
“Parol Evidence” rule.—North.-Caroling 
Law Review. . 
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Repudiation of a Contract: 
EFFECT OF NON-ACCEPTANCE. 


The decision of the Oourt of Appeal 
(Slesser and Romer, L.JJ.) upon an inter- 
locutory appeal from an order of Mr. 
Justice Acton in Chambers (Stevens and 
Sons v. Timber and General Mutual Ac- 
cident Insurance Association, Lid., 102 L. 
J. K. B. 337), raises an interesting question 
as to the effect of the non-acceptance by 
a party toa contract of repudiation or 
renunciation of the contract by the other 
party. The appellants, it appeared, had 
for some years insured with the respon- 
dents in respect of liability to their work- 
men under the Workmen’s Compensation 
Acts, and on making aclaim regarding an 
accident to one of the men were met with 
an allegation by the Association that the 
man in question had, sometime prior to the 
taking out of the policy, lost the sight of 
one eye, and that by virtue of their omit- 
ting to disclose this fact on the proposal 
for the policy, the appellants had concealed 
a material fact and that therefore, the 
Association were not liable to make good 
the claim, the insurance being “void from 
inception,” The appellants then brought 
their action, declaring that the fact of the 
injury to the workman's eye had never been 
disclosed to them, but the defendants 
obtained a stay on the ground that by 
reason of. the presence in the policy of the 
usual: arbitration clause, the plaintiffs 
must‘proceed to arbitration in the agreed 
mannéribelore taking legal proceedings 
wheretipon the plaintiffs appealed claim- 
ing that since the Association had already 
repudiated the policy, they could not now 
seek to enforce the arbitration clause. 

Lord Justice Slesser, in coming to ‘the 
conclusion that the respondents had not 
intended to repudiate the whole contract 
and were noi, in fact, understood by the 
appellants at the time to have done so, 
was also of the opinion that the latter had 
never in the wider sense “accepted” re- 


pudiation by the Association, and that,- 
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therefore, the appeal must .fail. But his 
Lordship shared the difficulty expressed by 
Scrutton, L. J., in Golding v. Londor. and 
Edinburgh Insurance Co. (43 Li. L. at p. 
488) when he said: “I have never been able 
to understand’ what effect the repudiation 
of one party has unless the other accepts 
the repudiation.” 

` Usually, ‘of: course, the repudiation ofa 
contract by one party.in effect brings about 
the termination of the relationship, for the 
other party almost invariably turns im- 
mediately to one of the several remedies 
allowed to him by law, and thereby 
“accepts” the repudiation. Where, Aow-. 
ever, he makes no such acceptance, but, 
instead, continues to regard the contract- 
as subsisting and binding, and to insist 
on its performance, then it would appear 
that, as Anson concisely puts it, “the eon-. 
tract remaims in existence for the benefit 
and at the risk of both parties, and if 
anything occur subsequently to discherge 
it from other causes, the promisor; whose . 
renunciation has been refused, may 
nevertheless take advantage ofsuch dis- 
charge.” (Principles of the English Law 
of Contract, 15th Edn. at p. 350.) 

There are remarkably few casesin the 
Reports in which this question is to any 
extent dealt with, and the principal 
authority to be found is probably she 
judgment of Lord Campbell in Avery v. 
Bowden (5 E. & B. 714). In this case the 
defendant: agreed (by charterparty) with . 
the plaintiff, who was a shipowner, that 
the latter should send a ship to Odessa and 
load (ina certain number of days) a cargo 
to be supplied by the defendant. The 
ship duly arrived, but on a request being 
made’ for the cargo, the defendant's 
agent stated that no cargo would be 
forthcoming, and advised the ship togo, 
away. This the shipmaster declined to 
do, continuing, instead, to demand a carzo, 
and being on each occasion met with. 
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refusal, until éventually, before the expira- 
tion of the period allowed by the caarter- 
party for loading, and while the master 
- still continued to demand a carzo, the 
Ciimean War as between Great 3ritain 
and Russia was declared, with the result 
that.as..from thet date the performance 
of the contract became legally impes ible. 
Subsequently the shipowner brought an 
action for breach of contract, but it was 
held that since there had been nether a 
breach of the charterparty‘(as_ the time 
. fixed had not expired.at the outbrsak of 
' hostilities), nor an acceptance of zhe re- 
pudiation offered, the contract was dis- 
charged by the declaration of war end the 
action must fail. © 

' The rule, aslaid down by Halsoury,is 
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that a contract “cannot be rescinded in 
the strict legal sense of the term without 
the consent of both parties, and a mere 
intimation byone party of his intention 
not to perform his promise does not 
disch-rze the contract unless the other 
party elects to {reat it as a breach of the 
contract,” and this remains, perhaps, the 
most authcritative mcodegn pronouncement 
on the question. It would seem, therefore, 
that the repudiation of a contract by one 
party, while giving the other the option of 
either terminating the contract by ac- 
cepting the repudiation or keeping it 
alive by a refusal to so accept, is, in itself, 
pending such acceptance, of no legal effect. 
—The Law Journal. - l 
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Evidence - Establishing Identity and 

- Agency of Antiphonal Speaker. 

' The witness dialed the telephone rumber 
of an insurance office. Aman answered, 
Upon the witness stating that he wented to 
substitute one car for another ir anin- 
surance policy he was asked to wait a 
minute. A conversation ensued with a 
woman unknown to the witness. Held: 
Conversation admissible in evidence 

The mere fact that a conversation is 
conducted through a telephonic system does 
not render ıt inadmissible in either civil 
or criminal cases: The problem, in ths main, 
is to identify the person with wham. the 
vunve:sation was held and thus establish a 
foundation for relevancy. E-idence. 
authenticating the antiphonal speker by 
recognition of hisor her voice is generally 
held to be sufficient proof of identity, despite 
the possibility of error created by the 
mechanical transmission. And it is sufficient 
identity if such recognition dawns upon the 
witness at any time before the evicence is 
offered.Such witness is not required `o swear 
to definite and ceftain recognition. Where he 
states that heis satisfied in his ownmind 
as tothe identity of the voice, kat could 
not swear to it, the evidence is competent. 
Oompleteness of identification goes 
to the weight of theevidence and mot to the 
admissibility, 

-Fividence other than voice recdgnition 
may establish sufficient identity, though it 
subjects the court to’ multifarious siiuations 
with uncertain limits. Ofcourse, where the 
witness answers a telephone call and there 
jg no evidence,to authenticate the ansiphonal 


speaker, except that he states hisname, the 
evidence isinadmissible as hearsay. But it 
has been held that where the caller states his 
name and in addition agrees to meet the 
witness at a certain place, and does so, the 
transaction as a whole establishes sufficient 
identity. And many courts have held tht 
if the caller expresses an acquaintance with 
some transaction known to the witness, a 
prima facie case of identity may be 
established. Where a letter has been 
mailed to or received fiom the caller who 
expresses familiarity with the substance of 
the letter, identification is sufficient. 
Evidence obtained from the record at 
the central telephone office, tending to show 
that the call came from the telephone of 
the one purported to have called, renders 
the conversation admissible, even though 
the evidence is not conclusive. Where the 


witness, unable to speak to the person for 
whom he calls,leaves a message for the 
someone 
calls the 


and later 
that 


party to call him 





called and the party calling is not recogn- 
ized but represents himself to be a eertain 
individual and a case wherein the, witness 
calls a telephone number and receives a 
reply purporting to re from the party 
called. Inthe latter case there is not the 
chance of premeditated fraud as where the 
witness is called. And such facts and 
Circumstances are: sufficient to make a 


“prima facie case of identity, These prima 


via . 
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facie cases include not only the calling of 
aprivate number but 
for some particular person in a business 
ofce. 

The Courts are liberal as to the identifica- 
tion necessary where a party calls a place of 
business maintaining a telephone and is an- 
swered hy a strahger purporting to havé 
authority to deal with the caller. The con- 
versation is admissible under two presump- 
tions. The first one, based on the accuracy 
of the telephonic system, is that the person 
isin the business office called; the other 
is that such person ` was authorized to 
transact the particular business over the 
telephone. This latter presumption is 


based on the fact that when the business -- 
unit maintains a telephone in its office it 5 


impliedly invites the public to deal with it 
by such means and that during office 
hours some person with authority to 
transact the particluar business will answer 
the telephone. The burden is thus onthe 
party called to show that the person re- 
plying had no authority. These presump- 
tions are unnecessary when pursuant to 
the conversation action is taken which only 
an authorized agent could take. In some 


particular businesses the presumption may. 


be that the person answering the 
telephoneis not authorized to deal with the 
subject in litigation. Some judicial 
authorities do not recognize this presumptive 
agency rule at all. Thus to prove agency 
without the aid of this presumption will 
necessitate identifying (in person) the 
telephonic speaker. 

A complex probiem arises where a per- 
son in a telephone conversation recognizes 
the voice of the antiphonal speaker and 
turns the telephone over to the witness who 
does not identify the speaker. It has been 
held that the witness may testify to the 
subsequent conversation, as it is hardly 
probable that ancther succeeded the speaker 
at the othérend of the line. Identification 
was ‘sufficiently established in a case in 
which the defendant, conversing with a third 
party, asked to speak tothe witness and 
later admitted to the third party that he 
had done so. 

A different case arises where a bystander 
attempts to give testimony tending to show 
the identity of the speaker. at the other 
end of the line. In the absence of personal 
knowledge as to the. identity such evidence 
may be hearsay. -But.-‘a telephone con- 
versation ‘between the parties, and upon 
this subject-matter in litigation, having 

< been, testified to by óne of the parties; may 
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also betastified to by a bystander, 80 fat z 
also the calling. 4 


a 


as he heard it.” 

The decision in the instant case seems to 
be in line with the general 
judicial opinion. i 
is substantiated by the fact that the partý 
first answering the telephone called another 
to take the particular message. For`thé. 
court not to consider the practical use.of 
the telephone in the conimercial world and’ 
to require further identity of the antiphonal~ 
speaker than a presumptive showing: - of: 


his agency would be. to restrict business’ - 


to the rules established before the coming -of 
the telephone.—The North Carolina Law 
Review. 


Flelding,the Lawyer. 

That. Henry” Fielding, the immortal 
author*of Tom-Jones, Joseph Andrews, and 
Amelia;<acquired also a great reputation 
as a Magistrate is, of course,‘well known? 
but the numerous biographies. and papers 
of which he has been the subject, have 
done rather scant justice to his legal 
career. Mr. B. N. Jones, himself a mem- 
ber of Fielding’s Inn -the Middle Temple 
—who covers this neglected ground in a 
delightful monograph entitled Henry Field- 
ing: Novelist and Magistrate (Allen and 
Unwin), quotes, in his Introduction, the 
sententious observation of the writer of 
an American article: ‘Fielding’s know- 
ledge of the law was principally obtained 
in experiencing the consequences of its 
violation “—a statement containing an 
‘altogether unjustifiable innuendo; and as 
late as 1855 the Editor of the Quarterly 
Review is said to have written slightingly 
of Fielding as a lawyer. That. this view 
was. wholly unjustified is proved” to 
demonstration by Mr. .Jones, _who’ esta- 
blishes, by quotation from Fielding’s plays, 
that he had a remarkable acquaintance 
with legal matters even” before he bétame 
a student, and who shows how he sucteed- 
ed in ‘getting called to the Bar, after’ an 
exceptionally short period as a student. 
In the middle of the eighteenth century, 
newly-called barristers were not allowed to 
practise until they had obtained the per- 
mission of their Benchers; this permission 
was not usually given until three years 
after call, whilstthe period of studentship 
before call was six or seven years. But 
Fielding . was called after three years, 
and allowed to practise within a month 
of call; surely eloquent “testimony to his 
industry and ability. True it is, that ‘he 
cannot be said go have been a success at 


trend’ of* 
A presumption of agency - 


Te that mere fact 
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the Bar;-but no lawyer will suggert that 
implies lack eitaer of 
jndustry or knowledge. It is very likely 
that his fame as an author interfered with 
his success at the Bar. Suitors anc their 
attorneys may have agreed with Wycherley 
that “ Apollo and Littleton seldom meet 
in the same brain.” ; 


‘Fielding, the Magistrate. 


In 1748, Henry Fielding was appointed = 


a Justice of the Peace for Westminster. 
At that time there was no such office as 
that of stipendiary Magistrate, and as the 
work in London was too heavy and -unple- 
asant to make it possible to find suificient 
` gentlemen of standing to perform i. with- 


out payment, a practice had ‘grown up of“ 


allowing: the Westminster Magistrates to 
take fees from persons charged before 
them. These were the “trading justices,” 
who created business for their own smolu- 
ment. Mr. Jones quotes the evidence of 
‘a Bow Street runner that one Justice 
would “issue out warrants and take up all 
the poor devils in the streets, and then 
there was the bailing of them, “s. 4d., 
‘which the Magistrate had; and takng up 
‘a hundred girls, that would make, at 2s. 
Ad., 111. 13s. 4d.” Under such a system 
the reputation of the. magistracy was 
naturally low; but Fielding by tae way 
in which he exercised his office, and by 
the. reforms which he urged ani those 
which he actually initiated, changed the 
public view in the space of a few years. 
It was to Fielding, the Magistrate, as weli 
‘as to Fielding, the author, that the -eforms 
‘of the criminal law, which marzed the 
latter part of the eighteenth centu-y, were 
largely, if not chiefly, due—Tse Law 
Journal, ; 


‘Cruelty to Children. . 

“The infliction of punishment is he most 
difficult problem of criminal law, but. the 
recent correspondence in The Times on 
punishment of cruelty to children shows 
‘that there are special difficulties -n cases 
ofthis nature. Lady Astor has s.ggested 
that cruelly should be met by the rreation 
of a, new calegory ofcrime with a different 
range of sentences. And Lord Gerell, in 
supporting her suggestion, says taat only 
two arguments can be usede agzinst it: 
first, if the offenders are to be sent on by. 
‘the Magistrates for heavier sentences, the 
Magistrates wilh decline to do =. This 
ignores the fact .that whatever may be 
said sometimes about “justices’ justice,” 
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yet Magistrates as a class are anxious to 
do their duty. Secondly, to lock up the 
breadwinner is to penalise the family. But 
that, of course, is an argument that can 
be used against imprisonment generally, 
and it is seldom that the consequences of 
crime fall upon the convicted only. The 
case of cruelty to children is peculiar in 


-that it is not punishment that is required 
-so, much as the protection of the child 


‘against a repetition of the cruelty. Mr. 
W.J. Elliott of the National Society for 
the Prevention of Cruelty to Children, in 
aletterto The Times of August 26, says 
that inthe great majority of cases which 
the Society takes up remonstrance is 
effectual, and there is no need to resort 
to prosecution. Last year the Society dealt: 
with 43,521 cases affecting the welfare 
of 106,382 children, yet it only prosecuted 
in 511 cases. Where the Society has to 
go to the length of prosecuting the real 
remedy, as far as the child is concerned, 
is to remove it from the parent’s custody 


and there may be more opportunity for - 


adopting this course when thenew Children 
Act comes into operation in November 


-next.— The Law Journal. 


Bathing Pools and Entertainment 

Duty. 

The initiative of local authorilies in 
hastening to meet .the public demand for 
bathing pools has given rise to a somewhat 
interesting problem in question with enter- 
tainment duty. 

The Crown has stepped in and has 
sought to recover entertainments duty in 
respect of payments made by non-bathers 
for admission to bathing Tools. Mr. Jus- 
tice Finlay, however, held in A terney- 
General v. Southport Corporation, that the 
claim of the. Crown failed. In the South- 
port Corporation case, however, there were 
several olber attractions, which persons ad- 
mitted on payment ‘might sample, since 
ihe corporation, in addition to constructing 
a bathing pool had laid out gardens and 
terraces with a large seating, accommoda- 
tion, where people could sit and sun them- 
selves, and had also provided a cafe. 
Persons paying for the privilege of 
entering the grounds might have teen 
animated, as Finlay, J., pointed out, not 
so much withthe desire of seeing the 
bathers enjoying themselves in the bathing 
pool, as with the desire of meeting their 
friends, cr gossiping in the cafe, or enjoy - 


ing the other: amenities which the ground. 
and gardens ‘provided. And even if per- 
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sons went with the sole object of watching 
the bathers, the bathing did not, constitute 
‘an entertainment, since it was . not 
organised, the bathers bathing if and when 
andas long as they pleased to (do so. 
Had, of course, any special performances 
been provided in the bathing pool, such 
‘as exhibition swimming or diving, or 
water sports, then an entertainment would 
have been 


accordingly payable, as, in fact, it had. 


been paid, when there were gala occasions.in 
theswimming pool and grounds. Similar- 
ly, if music had been providéd in the 
grounds, the tax might have been charge- 
able, if the music was tobe regarded as 
something more than incidental to the 
admission: (Ses Attorney-General v. Mc Leod, 
[1918] 1 K.B. 13; Lyons & Co., Limited v. 
Fox, [1919] 1K. B. 11].- Justice of the 
Peace. 
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constituted and the’ duty . 
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merely vindictive and it is generally 
‘conceded that one of its objects is to mark 
disapproval. The stocks and the pillory 
are examples of public disgrace coupled, 
with bodily discomfort. They have been 
rightly discarded, but it is open to ques- 
tion whether the complete abandonment cf 
such forms of: punishment as included public 
advertisement of guilt is wise. 
. Weread recently ofa Nazi stormtrooper 
, caught stealing from a comrade, who was 
“marched through a town carrying boards 
bearing the inscription: “Iama bläck- 
guard; Ihave robbed my comrade.” __ 

Punisoments of this kind might be far 
more effective than fines and less harsh 
than imprisonment for those types of offenceg 
‘which involve mean and shabby conduct 
in the pursuit of gain, whether in the course 
of trade or otherwise. 

Modern punishments, as Dr. Mercier used 
to point out, are singularly lacking in 





Disgrace as Punishment. variety or originality,—Justice of the 
In these humane days it iscommonly Peace. 
admitted that punishment should not be 
IMPERIAL ACTS. 


(Concluded from page 56, 146 Ind. Cas. (Journal).) 


13, Transitory arrangements for modify- 
ing the Second Schedule. 

(1) At any time during the period of four 
years after the commencement of this Act, 
the Council may enter into negotiations 
with the authority in any. State or country 
outside British India whichis entrusted by 
the law or such State or- country with the 
maintenance of a register’ of medical 


- practitioners, forthe settling of a scheme of 


reciprocity for the recognition of medical 
qualifications, and the course of suchnego- 
tiations shallbe reported to the Governor 
General in Council, along with the decisions 
of the Council to recognise or to refuse to 
recognise the medical qualifications pro- 
posed by such authority for recognition in 
British India. 
' (2) In so far as the decisions of | the 
Council to recognise medical’ qualifications 
are accepted by the Governor General in 
Council, they shall be -embodied in a re- 
solution and published in” the Gazette of 
India, and such resolution shall specify 
or indicate with sufficient accuracy all 
medical qualifications finally approved for 
recognition in British India: 

Provided that where any such resolution 
specifies or indicates a medical qualification 


“which is not included in the Second Schedule, 


the Governor General in Council may, by 
notification in the Gazette of India, amend 
the Second Schedule so as to include such 
qualification therein, and such amendment 
may further direct that such qualifica- 
tion shall be deemed to be a recog- 
nised medical qualification for the pur- 
poses of this Act only when granted after a 
specified date. . 


(3) Within one month before the expiry 
of the period of four years from the com- 
mencement of this Act, the Governor General 
in Council shall frame aschedule toinclude 
all medical qualifications which have been 
specified or indicated by him in resolutions 
made under sub-section (2), and shall publish 
the said schedule in the Gazette of India, 
and such schedule shall be substituted for 
the Sezond Schedule with effect from the 
expiry of the said period of four years, and 
shall then have force as, if it had ‘béen 
enacted in this Act: tele 

Provided that the Governor General in 
Council shall include in the said schedule all 
medical qualifications included: in- the 
Second Schedule which were granted 
before the expiry of the said period of 
four years, oS ys * * 
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14. Permanent arrangements modifying 
the Second Schedule. 


(1) At any time after the expiry of the” 


period of four years after the commence- 
ment of this Act, the Council may ecmplete 
or may enter into negotiations w-th the 
authority in. any State or country outside 
British India which by the law 2f such 
State or country is entrusted with the main- 
tenance of a register of medical practi- 
tioners, for the settling of a scheme of 
reciprocity for the recognition of medical 
qualifications, and in pursuance >f any 
such scheme the Governor General in Jouncil 
may, by. notification in the Gazette Ct India, 
amend the Second Schedule so as to _nelude 
therein any medical qualification. which 
the Council has decided should be recognis- 


ed. 
. (2) Such notification may also direct that 
an entry shall be made in the last 2olumn 
of the Second Schedule against such nedical 
qualification declaring that it shal bea 
recognised medical qualification onEy when 
granted after a specified date. 

(8) The Governor General in Counc], after 
consultation with the Council, may, by. 
notification in the Gazette of India, amend 
the Second Schedule by directing “hat an 
entry be made therein in respect of 


any medical qualification, declaring that. 


it shall be a recognised medical qualifica- 
tion only when granted before a s>ecified 
date. : 

- (4) Where the Council has refused to re- 
cognise -any medical qualification which 
has been proposed for recognition 5y any 
such authority, that authority may epply to 
the Governor General in Council, and thé 
Governor General in Council, after consider- 
ing such application and after -zonsult- 
ing the Council, may, by notification in the 
Gazette of India, amend the Second Schedule 
so asto include such qualification sherein, 
and the provisions of sub-section 2) shall 
apply to such notification. : 

. 15. Power to require informatio2z as. to 
courses ‘of study and examinations. 

Every medical institwion in British India 
which grants a recognised medical qualifi- 
. cation shall furnish such informetion as 
the. Council may, from time to time, require 
as to the courses of study and exam_nations 
to beundergone in order ‘to obtan such 
qualification, a3 to ths ages. dt wh ch such 
courses of study and examinatics are 
requirel tobe undergone and such quali- 
fication is coaférreu and generally as 
to the requisites for obtaining suca quali- 
fication; A A TE 
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16. Inspection of examinations. i 
(1) The Executive Committee shall appoint 

such number of medical inspectors asit 
may deem requisite to attend at anyor all 
of the examinations held by medical in- 
stitutions in British India for the purpose 
of granting recognised medical quali- 
fications. z | 

(2) Inspectors appointed under this section 
shall: not interfere with the conduct of any 
examination, but they shall report to the 
Executive Committee on the sufficiency of 
every examination which they attend and 
on any other matters in regard to which the 
Executive Committee may require them to 
report. i . 

(3) The Executive Committee shall forward 
a copy of any such report to the medical. 
institution concerned, and shall also for- 
ward a copy, with the remarks of suchin- 
stitution thereon, to the Governor General in 
Council. | 

17. Withdrawal of recognition. 

(1) When, upon report by the Executive 
Committee, it appears tothe Council that the 
course of study and examination to be gone 

` through in any medical institution ın British 

“India in order to obtain a recognised medi- 

cal qualification or that the standards of pro- 
ficiency required from candidates at any ex- 
amination held for the purpose of granting 
such qualification arenot such as to secure 
to persons holding such qualification the 
knowledge and skill requisite for the efficient 
practice of medicine, the Council shall make 
a representation to that effect tothe Governor 
General in Council. j : 
(2) After considéring such representa‘ion, 


the Governor Genera! in Gouncil may send , 


it to the Local Governmen: of the province 
in, which the medical institution is situated, 
and the Local Government shall for ward'it, 
along with such remarks as it may choose 
to make, to the medical institution, with an 
intimation of the period within which 
the medical institution may submit its 
explanation to the Local Guvernment.. 
_ (8)On the. receipt cf the explanation or, 
where no explanation is submitted within 
the period fixed, then on the expiry -of that 
period, the Local Government shal] make its 
recommendations to the Gove.nor General 
in Council. f 
(4) The Governor General in Council af-er 
making such further inquiry, if any, as he 
may think fit, may by notification in the 
Gazette of India, direct that an entry shall be 
made in the First Schedule against the said 
medical qualification declaring that it shall 
“be: a -recognised medical qualification» 


1938 


only when Sranted «before a specified 
date. 4 
18. Power to make Regulation. 


(1) The Council may, with the previous’ 


sanction of the Governor General in Council 
make Regulations generally .to carry out the 
purpcse ofthis Act, and without prejudice to 
the generality of this power, such Re- 
'gulations may provjde for — 

(a) the management cf the proper ty of the 
Council; 

(b) the summoning and “holding of meet- 
ings of the Council, the times and 
places where such meetings are to 
be held, 
thereat and the number of mem- 
bers necessary to constitute a quo- 
rum; 

(c). the resignation of tnembers of the 
Council and the filling of casual 
vacancies; 

. (d) the powers 'and duties of the Pre- 

: _ sident and Vice-President; ` 

(e) the- mode of appointment of the Ex- 
ecutive Committee and other Com- 


mittees, the summoning and holding’ 


of meetings, and the conduct of 
business of such Committees; 

(f) the tenure of office, and the powers 
and duties of the Secretary and 


other officers and servants of the - 


Council; 
(g) the appointment, powers, 
and procedure of medical inspectors; 
> and 


(h) any matter for which under this - 


Act provision may be made by Re- 
gulations. 

(2) Until the first Council is constituted 
under this Act, any Regulations which may 
be made under sub- section (I) may be made 
by the Governor General in Council; and 
any Regulation somade may be altered or 
rescinded by the Council in exercise of its 
powers under sub-section (7). 

19. Information to be furnished by Coun- 
cil, and publication thereof. 

(1) The Council shall furnish such reports, 
copies of its minutes, abstracts of its accounts 
and other information tothe Governor Gene- 
‘ral in Council as he may require. 

(2) The Governor General in Council may 
publish, in such manner as he may think 
fit,xany report, copy, abstract or other infor- 
mation furnished to him under this section 
or under section 16. 

20. Commissions of Inquiry. 

(1) Whenever it is made to appear to the 
Governor General in Council that the 
Council is not complying with any of the 


the conduct of business‘ 


comply with any: “such requirement, 


jotinwat th, 


“provisions of this Act, the Governor General 


in Council may refer the. particulars of the 
complaint toa Commission of. Inquiry con- 
sisting of three persons, two of whom shall 
be appointed by the Governor General in 
Council one being a Judgeof a High Court 
established by “Letters Patent: -of. the 
Crown, and one by the Council; and such 
Commission shall proceed to ` inquire--ina 
summary manner and to -report to the 
Governor General in Council as to ‘the truth 
of the matters charged in: the complaint, 
and in case of any charge of default or of 
improper action being found by: the. Com- 


‘mission to have been “established, ‘the Com- 


mission shall recommend the remedies, i any, 
which are in its opinion necessary, 

(2) The Governor General: in Council may 
require the Council to adopt the remedies 
so recommended within such time as, having 
regard to-the report of the Commission, he 
may thinkfit; and if the Council: fails to. 
the 
Governor General in Council may amend 
the Reguletions of the Council, or make such 
provision or order or take such other. steps as 


“may seem necessary to give effect .to, the 


recommendations of the Commission. 

_(3} A Commission of Inquiry shall have 
power to administer oaths, to enforce the 
attendance of witnesses and the production 


` of documents, and shall have all such other 


duties- ^ necessary powers for the purpose of any 


inquiry conducted by it as are exercised by 
a Civil Court under the Code, of Civil Proce- 
dure, 1908. 
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THE FIRSË SCHEDULE: 
(See section 11.) 


Recognised medical qualifications granted 
by medical institutions in British India. 























Medical Recognised Abbre-iation 
Institution medical for 
; i qualification. registetion. 
University | Bachelorof Medicine | M.B., 38S, All. 
of Allaha- | and Bachelor of Sur- 
bad. gery. 
University | Licentiate in Medicine} L.M S,-Bom. 
of Bombay. || and Surgery. 
. ‘ Bachelor of Medicine | M.B., E S., Bom. 
and Bachelor of Sur- 
gery 
Doctor of Medicine M.D., Eom. 
- | Master of Surgery M.S., Dm, . 
University | Licentiate in Medi- | L.M.S., Cal. 
of Calcutta. | cine and Surgery. 
Bachelor of Medicine. | M.B., Cal. 
Doctor of Medicine . | M.D., Gl. 
Master of Surgery M.S., Gl. 
Master of Obstetrics .| M.O., Cal. 
University | Bachelor of Medicine | M.B., B.S. 
of Lucknow.| and Bachelor of Sur- | Lucknow. 
gery. 
University | Licentiate in Medicine| L.M.S_ Mad. 


of Madras. | and Surgery. 


-and Master of Surgery. 
M.B., E. S., Mad. 


Bachelor of Medicine 
and Bachelor of Sur- 


gery. 
Doctor of Medicine . M.D., Mad. 


L.M.S., Pun. 


M.B., Pun. 
M.D., Sun. 
M.S., un. 


Punjab Uni-| Licentiate in Medicine 
versity. and Surgery 
Bachelor of Medicine. 
Doctor of Medicine . 
Master of Surgery 
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Bachelor of Medicine M.B., C.M., Mad. - 
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THE SECOND SCHEDULE 
(See section 12 ) 

Recognised medical qualifications granted 


by medical institutions outside 
British India. 


A, Registrable qualifications admitting 
primarily to the Medical Register granted 
by licensing bodies in the United Kingdom, 
as shown in Table (F) set out inthe Medical 
Register for 1931 printed and published 
under the direction of the General Council 
of Medical Education and Registration of 
the United Kingdom in pursuance of the 
Medical Acts, 1858 and 1886. 


B. Registrable qualifications granted by 
licensing bodies in British possessions, as 
shown in Table (I) set out in the said 
Medical Register, other than registrable 
qualifications granted by licensing bodies 
in India. 

C. Registrable qualifications granted by 
licensing bodies in Foreign Countries, as 
shown in Table (J) set out in the sait 
Medical Register. 


INDIAN 
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ADMISSIBILITY OF AFFIDAVITS OF JURORS. 


The question was raised recently before 
the Court of Criminal Appeal, whether 
the affidavits of a juror to the. effect that 
he did not understand English, was 
admissible in evidence, Rex v. Thomas 
(1933), 49.T. D. R. 546. The Court of 
Criminal Appeal held that such evidence 
was not admissible, and that the court could 
not inquire into such matters. This decision, 
however, was expressly dissented from by 
the: -Privy Council in Ras Behari Lal and 
others v. The King Emperor*, (1933) W. N. 
247, on the ground that the affidavits were 
tendered in support of the contention not 
that the jurors had not assented to the 
verdict, but they were not qualified to 
assent. An examination of the authorities 
may-prove to. be of interest. : 

. In Roberts v. Hughes (1841), 7 M. and W. 
399, an affidavit by a -juror as to what 
had passed on the delivery of their verdict 
was held. to be inadmissible. The court 
stated, however, that the rule of law in 
this matter ‘ ‘does not exclude jurymen from 
swearing to what took place in open court, 
but only as to what took place in their 
private room, or the grounds on which they 
found their verdict. È f 

In Raphael v. Bank - of England (1855), 
17 C. B. IN. S.) 161, the court declined to 
` admit affidavits of jurymen to the -effect 
that they did not understand the answers 
given by their foreman to certain :questions 
put to them to amount to a finding for 
“the plaintiff, that they themselves did 
not. concur in the verdict as entered, and 
that they were under the impression on 
their return to court that though the foreman 
answered the question put.which they had 
agreed, they would be further instructed as 
to finding their verdict, which was to be the 
subject of further deliberation and 
discussion by them, and that one of them 
audibly expressed ‘his dissent in ‘court to. 
the verdict as entered. 

In his judgment in that case, Willes, J., 
said (see 44W. R., at page 11): —“If either 
SALO O11; 34 Or. L J 643—LEd] 
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the affidavit: is as to what was passing 
in the mind of the particular juryman, or 

as to what took place-in the jury room, in 
the latter case it is not admissible, and 
in the former it does not lie im the, mouth 
of a pérson who hears and makes. no 
objection to come afterwards to alter the. 
verdict by the explanation that he dissented” 
in a voice, which the counsel with “ ‘all his 
vigilance, and the judge did not hear.” 


In Rex v. Hancox (1913),. 29 7. L. R. 
331, where on an appeal suggestions. were 
made as to the probability of bias, on the 
part of certain jurors, evidence thereof 
was admitted. by-the court, the court, giving: 
leave for witnesses to attend, who it was 
said would speak to the character of two 
of the jurymen who had tried the case. 

In R. v. Willmont (1914), 78 J. P. 352; 


` 30 T. L. R. 499, after, the jury had retired 


for some time to consider their verdict, 
the clerk of assize went into their room 
to inquire whether they had agreed upon 
their: verdict.: The jury then put certain 
questions to the clerk, which he answered, 
and a discussion ensued. Later the 
clerk visited the jury again, when further 
questions were put and a further discussion 
took place. 


It was held that while the idea 0 
the jurymen on these matters could not be 
considered by the court, it was, nevertheless, 
open to the court to act: upon the report 
made by the clerk of assize. The court 
further being of opinion that but-for these 
discussions and the advice given them by 


-the clerk, the jury possibly-might not have 


arrived at an unanimous-verdict, quashed 
the conviction. 

In the judgment of the court “this was 
a-wholly irregular proceeding on the part 
of the clerk of assize. He should not have 
entered into*any discussion with the jury, 
and should not have done anything beyond 
asking them if they were agreed or, likely 
to agree, or whether they .. wanted any, 
further ` direction Or assistance . from. the 


44 


judge. Outside such guestiohis as that no 
interference of any sort with tha jury 
should be made.” 

It is important to note, however that 
the: court wes not prepared ito accept 
evidence of any such irregularity from any 
of-the jurors concerned. The principle of 
this case, therefore, appears to be that 
evidence may be admitted of irregularities, 
aliunde. On the other hand this case does 
not necessarily decide that. such evilence, 
aliunde, may be received from a stranger, 
Since here it was received from an official 
of the court. 

„It would appear, however, from tke case 
of Rea v. Syme (1914), 79. J. P. 40; 30 T. 
L. R. 691, that such evidence, aciunde, 
may be given even by a stranger and 
might be acted upon by the court in a 
proper case. : 

` In Rex v. Syme the appellant epplie 

for leave to call a witness, to whom it 
was alleged'a member of-the jury while not 
in box had stated that all the mem>ers of 
the ‘jury: were friendly with the police, and 
it made no difference what the appellant 
said. There was ‘nothing in the ground 
of appeal, however, suggesting ant mis- 
conduct on the part of a -juryman. 

It apppears to have been concedad by 
counsel for the Crown in this case, on the 
the authority of R:-v. Hancox (suprc), that 
such evidence’ could not be excluded 
provided it: did not come from 
of the‘jury themselves, 

- Bankes, J., as he then was, while nor desir- 
ing to lay down any general rule, held, 
however, that in the circumstances tks court 
was-not’prepared to accede to the applCation, 
and he.added: “The-court must be extremely 
cautious in admitting such evidene,. and 
cértainly ought not to do so unless the 
misconduct alleged was such tbat, if 
éstablished, it would make it necessary to 
set’ aside the verdict on the grourd that 
there had been a miscarriage of just ce” 
` Jn k. v. Wakefield, (1918) 1 K. 3. 216; 
82 J. P. 136, it was discovered, short-y after 
the trial, that one of the jurors wo had 
been summoned to serve on the jury had 
~ been: perscnated' by his bailiff, who served 
on the jury although he was not uzon the 
panel and was not in fact qualiñed to 
act asa jurymian. | 4 
` Itwas held that theré had been a nistrial 
and the court ordered. a venire de novo. 
The judgment of the court, howev-r, was 
limited to thé, particular facis of the 


casé and did not ii any way contraciot the’ 


#ecognised principle that “a mere irregula- 
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rity ia calling together the jury—mere 
misnomer of a juryman—is not sufficient 
to avoid the proceedings,” per Darling, J., 
ib., at page 217. This case, therefore, ap- 
rears to decide that evidence,, aliunde, 
may be called, to establish irregularities of 
this kind. 

- In Ellis v. Deheer, (1922) 2 K. B. 113, a 
new trial of an action for damages for. 
personal injuries was ordered on the ground 
that the verdict as delivered by the foreman 
was not the verdici of the whole jury, the 
court admitting affidavits by some. of the 
jurors that owing.to lack of available space 
the whole. of the jury were unable to get. 
into the court, that they did not hear. the 
verdict delivered and did not assent 
thereto. The court further held that they 
were- not precluded from ordering a new 
trial by reason of the fact that objection 
to the verdict had not been taken until 
after the discharge of the jury. 
. It would be of interest to contrast this. 
case with R. v. Wooler (1817), 2 Stark.. 
(N. P.) 111. The faéis in that case were 
very similar, the whole of the jury being 
unable to get into the court at the time 
of the delivery of the verdict by the 
foreman. Inthatcase, too, anew- trial was, 
ordered, but the court declined to accept 
affidavits from the. jurors on this point, 
and acted: upon a statement as- to what 
occurred, made by the trial judge. 

In Ellis v. Deheer, however, the court ap-. 
pears.to have-disagreed with the view taken 
in R: v. Wooler that such evidence might not 
be given by the affidavits of jurors, though: 
it followed that case in ordering: a. new trial 
on this ground. : 

The: court further in Ellis. v: Deheer 
distinguished the case of Pirie v..Caledonian 
Railway: Company: (1890), 17 R..1157. In. 
the latter case, in which a majority verdict 
had been accepted,. it was- proposed. to. 
prove by the affidavit of a juror that he: 
never voted, and that‘his vote was by mistake, 
counted in the majority. The court declined 
to accept this affidavit on the ground that 
it was “plainly going- into the matter of 
the deliberation of-the jury,” and it was 
on th's ground, i. ei, that the evidence in, 
Pirie v. Caledonian’ Railway. Company. 
related to the deliberations of the jury,, 


. that.the latter case was distinguished. in, 


Ellis-v. Deheer. 

One may, perhaps,.in conciusion, refer. 
to the judgment of Bankes, L.J., in Ellis 
v. Dekeer (ib., at pages 117,..118};. “A 
number Of affidavits of jurymen , were 
tendered containing e@tatements not only, 

k : Š 
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as .to. what took plaze in:the.oourt after 
the jury had returned, -but als) as to what 
occurred in the jury room. With regard 
to. the latter clas3 of statements I desire 

to-make it clear that the court will never 
admit evidence fron jurymen of the 
discussion wh'ch they may have had between 
themselves when, considering their verdict 
or the reasons for their decision, whether 
the: discussion took.place. in the j jury room 
after: the retirement or in the jury box 
itself. It has for many years .been..a well 


accepted rule that when once a-verdict has ` 


been given it ought not to be open to-an 
individual juryman to challenge it, or to 
attempt [to support it if- challenged. I 
have spoken of this as a rule of law, but 
ib.has. also been generally accepted by the 


public as-a rule of conduct, “that. what 


\ 


passes in the jury room during: the ¢ iscugsione ° 


by the jury of .wkat :.their- ‘verdict: should 
be oughi to be treated as private. and.con- 
fidential. . I pass now to consider the 
application of the rule. to the facts of -this 
case, Here the -ground of the motion for 
a new irial is not anything that. took 
place. during the jury's deliberation in the 
juryroom but: something that happened. after 
their return: to court... when. a verdict, 
is delivered in- the sight and -hearing of 
all the jury, without protest their. assent to 
it jis conclusively inferred. » But, ‘there, is 
no such presumption ‘where some, of them 
did-not hear it delivered."— - 

Jus'ice of ‘the Peace, ` 


POWER OF COURT TO PASS.SENTENCE IN ABSENCE OF PRISONER. 


The question as to the powers of a court 
to pass -sentence in the ‘absence of the 
prisoner was recently raised before the 
Court of Criminal Appeal in R. v. Casey 
(1932), 23 Cr. App. Rep. 193. 

The facts in this case were briefly as 
follows:—The prisoner, Casey, had been 
convicted of attempted larcency, and was 
sentenced by the chairman of the court 
of quarter sessions, the court of trial to 
three years’ penal, servitude. This sen- 
tence, however, was not warranted by law, 


and on the following day, after the rem-. 


and had been drawn up and the order 
addressed to the governor of the prison, 
the chairman, with the approval of a 
majority of justices present at the- trial, 
instructed the clerk of the peace to alter . 
the record by inserting a sentence of two 
years’ imprisonment with hard lahour 
in lieu of the- original sentence, which he 
ordered to be struck out. This was done 
and a new order was sent to the governor 
of the prison, who returned the original 
order. . 

Apparently the alteration of the sentence 
was not made at any adjournment of the 
court of quarter sessions or at any reas- 
sembly of the court, and what was done 
was done in the absence of the prisoner. , 

The prisoner thereupon appealed to the 
Court of Criminal Appeal; and it was 
contended on his behalf that the convic- 
tion was bad in law. 

The general rule of law as far as a 
felony is concerned, is that a court has 
no power to pass sentence for a felony in 
the absence of the prisoner. 


Authority for this proposition goes back 
to ths 17th century, when.the cases of 
R. v. Bithell (1695), 1 Ld. Raym. 47 and 
R. v. Harris (1697), 1 L4.: Raym., 267, 
were decided; and both these old authori- 
ties were affirmed by the Court of Criminal 
Appeal in R. v. Hales [1924], 1 K.B. 
602; 88 J. P. 2. 

In this case: the prisoner was convicted 
at Oxford Assizes of stealing a motor 
cycle and sidecar, but in the interest of 
the prisoner, sentence was - postponed 
pending the determination by'the Court 
of Criminal Appeal of an application made 
to thst court by the prisoner in respect 
of another case. Sentence was subsequent- 
ly passed -on the.prisoner, in his absence, 
“at. Worcester Assizes. The Court of Crimi- 
nal Appeal held that this sentence was 
bad, since the court had no -jurisdiction 
to pass: sentence -in respect `of. a felony in 
absence af the prisoner. 

A. further point was raised in this case 
and decided by the court in favour of the 
prisoner, viz., that 2ounsel for the prosecu- 
tion had no right i in the circumstances to 
make a second speech to the jury, since 
the prisoner, who conducted his owa defence 
had called no witnass, other than himself, 
and had putin no documént, the fact that 
the prisoner had been allowed by ths 


Judge, to read a Dortion of a document e 


to the jury, not beng sufficient, since that: 
document was not properly admissible, 
being hearsay, and was never exhibited, 
The Court accordirgly quashed" the con- 
viction. 

Whether the’ same „rule applies in the 


casé of mlsdemeaniours is not: quite lear. 


_ °° Thére-appéars, to be some ‘authority for 


the proposition, however, that, a charge of 
misdeaméanour may be triéd in the atsence 
‘of: thé prisonér, provided that he has-pre- 
‘viously pleadéd thereto. ` 

' Thus; in R. v. Mary Browne (1906) 7C J. P. 
4729; the prisoner, who was charged with 
false pretences, screamed and threw her- 
self down in the dock and so- behared in 
general, as to make her trial impossible. 
She was ‘ordered to: be removed, a plea 
‘of not guilty was entered and shs' was 


tried, convicted and sentenced ir her 
‘absence. ; f 
The learned Recorder (Sir Forrest 


Fulton, KC.) who tried the case said:— 
“There seems to be quite sufficient sutho- 
rity for this course. Stephen, J., in his 
-‘Digest of Criminal Procedure, at page 
302,- “If-a-prisoner so misconducts him- 
self-as to make it impossible to tr7 him 
with decency, the court, it seeme may 
order him to be removed and proc-ed ‘in 
his absence. There was a somewhat 
similar case before Wills, J., R. v. Berry 
1897), 104 L. T. J. 110, and I am in- 
formed ‘that, there was an earlier cese be- 
fore the Yate Lord Blackburn or the 
Western Circuit, where, he being. satisfied 
that the prisoner's conduct was intencional, 
‘and not the result of illness or inzanity, 
‘ordered the trial to proced in his absence.” 
. R. v. Browne, however, may .b8 dis- 
tinguished on the ground that the conduct 
of ‘the prisoner gave the court no option 
but.to proceed in her absence and it can- 
not be taken, therefore, as an auchority 


` 


The Founders of Commercial Law. 

The Oanadian Bar Association has a 
happy way of- linking the legal professions 
‘here and in thie country by inviting an 
‘address from some prominent lawyer on 
‘our side, Names of thcse who have given 
_ such addresses of recent years incluce Lord 
` ‘Cave, Lord Buckmaster, Lord Shaw and 
“Lord Dunedin. .Perhaps the most notable 
_ is “Law as the Link of Empire,” deivered 
‘py Lord Shaw at Vancouver in éugust, 
. 1922, and reprinted io “The Lav of the 

Kinsmen.” This year it is Mr. Jystice-Roche, 
and a-summary of his address on “Com- 
merce and the Law of England” was print- 
‘edin The Times of-August 31. The lawin 
its essentials is made by the judges and it is 
well that it should beso. The-rulings of a 


( JOURNAL 


-WIU 


for the proposition, that-thete is power to - 
try and sentence a person chargéd with’ © 


misdemeanour in other cases.’ 


When one Gomes to the case of R. v.” - 


Casey (supra), one finds that that case too,” 
does not clear up the doubt on thé matter,. 
since one ground on which the Court ‘of 
Criminal Appeal appeais $0 have held that 
the altered sentence could not stand, was 
the fact that there was no evidence that 


the alteration was made at an adjourn-- 


ment of.the sessions or at a reassembly 
of the court. (See per Macnaghten, J., ib.; 
at p. 195, and see also R. v. Leicester- 
shire Justice (1813), 1 M. and S. 442.) : 
The Court .of Criminal Appeal, however, 
in quashing the altered sentence in R. v. 
Browne, held that the first sentence stood 
and as that sentence was unwarranted 
by law, they altered it to a sentence of 
two years’ hard labour, under the powers 
conferred on them ‘by the Court of Crimi- 
nal Appeal Act, 19u7. 
While the point may still be regarded 
as remaining open, the safer view to take 
would be, that except in exceptional cir- 
cumstances, as in the case of R. v. Browne 
(supra), there is no power to pass sen- 


tence on a person, even though he has’ 


been convicted of a rmisdemeanour and 
not'a felony, and some support: for this 
may further be found in s. 11 (2) of the 
Court of Criminal Appeal Act, . 1907, 
which expressly provides that, “The 


power of the court to pass any sentence , 


under this Act may be’ exercised not- 
withstanding that the appellant is for any 
reason not present.’’— Justice of the Peace. - 


. °° Extracts from Contemporaries, 


great judge in sympathy with the temper 
of his age, and anxious to advance the law 
on broad lines, is, in general, preferable to 
statute law. The grounds for this statement 
and the necessary qualifications, we need 
not develop. Suffice it that Mr. Justice 
Roche based his sketch of growth of com- 
mercial law in his country on the two great 
names’ of Holt and Mansfield. Sir John 
Holt’s greatest credit indeed is that he 
humanised the practices of the Criminal 
Law. In his hands the scales of justice 
were held even and he took care that a 
prisoner had all facility for setting up his 
defence. In Commercial Law he prepared 
the way for the greater work of Lord 
Mansfield. In the words of Lord Bifkenhead, 
Holt “lived too soon but he did noble: work 
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on the foundation: of which Mansfield built 
the commänding fabrie of our commercial 
Law.” ‘And Mr. Justice Roche recalls’ the 
story of-‘‘Lord Mansfield's jurymen,” chosen 
from “merchants of the City of London, 
whom he frequently invited .to’dine with 
him, -inquiring from them as to the practice 
of the reputable merchants, and, in return, 
explaining to them the principles of 
law. —The Law Journal. , 


The Commercial Court. 

* From’ Lord’ Mansfield and his jurymen, 
Mr, Justice Roche passed to the origin and 
practice of our Commercial Court. That 
too, has béen the work of. Judges; theidea, 
caméfrom the Council of Judges of 1892, 
'and, as Mr. Justice Roche told his hearers 


it was explained, with other suggestions. 


madè by the judges, in two articles in 
The Times in that year, entitled “The Judges 
Reforms, by a Member ofthe Bench.” At 
the beginning of 1892,the Council appointed 
‘a Committee; the Committee set every day 
‘after court for four months, and after a 
three day debate the report was with some 
few alterations adopted by the Council. 
‘Some hundred reforms were suggested and 
the creation of a Commercial Court was 
‘one of them. The “Member of the Bench” 
‘was Charles Bowen then a Lord Justice. 
But: it required further judicial effort to 
‘bring the new Court into being and its 
‘actual creation was due to Mr. Justice 
Barnés, afterwords Lord Gorell, and Mr. 
‘Justice (afterwards Lord Justice) Mathew. 
In fact, Barnes showed how the thing could 


be done by taking insurance cases with, 


speedy procedure, and then the court was 
set going with Mathew at the head. The 
‘Interim Report of Lord Hanworth’s Business 
of Courts Committee refers to the origin of 
the Court and Mr. Justice Roche, in his ad- 
dress, said ihat the procedure recently intro- 
duced for cases in the New procedure List 
‘was closely modelled on that of the Com- 
mercial Court. From Holt and Mansfield 
to Mathew and Barnes and the Commercial 
Court, and so to the latest ideds for simplified 
procedure, isa stretch of legal history which 
no doubt greatly interested the. members 
of the Canadian Bar Association. —The Law 
_ Journal. 


Swimming Baths and the Ministry 
of Health. ` 
Stimulated by the very warm summer 
we are enjoying, the popularity of open-air 
. swimming baths has increased. to such an 
, extént that ‘the provision of one is now 
@ 


-chlorination of the water. 


nee 

regarded as a necessary addition to the 

amenities of any populous ‘district, Until: 
the last year of two ' practically all such 
facilities were provided at the cost of the 

rates by local authorities under the Baths’ 
and Waskhouses Acts 1843. to .1899, ‘and - 
supervised under statutory rules. But now 

there are a considerable number of swim: 

ming baths and pools provided by.privaté 

capital, and attached to country clubs and to 

the new type of wayside restaurant which 

originated in America and is known as @ 

““road-house.” These latter which are the 

direct result of motor traffic and a new 

freedom af managers, such as -could not 

have been imagined a few years ago, have 

been so crowded with palrons sometime until 

after midnight, that The Daily Mail has 

discovered in them a new danger) to health 

and commissioned experts to take samples 

of the water and analyse and report upon iti 

The result is that while most of these places 

are given a clean bill someof them are 

declared to be unsafe to'venture’' into, either 

from lack of change or filtration, or over- 

The Ministry of 

Health admits that is cannot interfere, as all 

private beths are outside its jurisdiction; 

and The Daily Mail demands fresh legisla- 

tion to protect the public from’ possible . 
epidemics. This would be a difficult matter 

and take some time to accomplish. Iw 

the meantime it would be desirable for the 

proprietors of all privately! owned swimming 

baths which are open to the public on pay-- 
ment ofafee to obtain from time to time 

certificates of sanitation from the “Local 

Medical Officer of health. lt would not bè 

practicable to publisha black list of in: 

sanitary baths which had failed to obtain’ 

what sailors call “pratique,” without risk 

of litigation, but all baths which obtained 

it would not be slow to advertise the fact, 

and those which did not publish and post 

up an up-to-date report that their waters 

were prefectly safe to bathe ‘in would 

soon find a falling off in their - patronage. 

It is juss as edsy to motor’ out to one 

swimming bath ten or twenty miles‘away as 

to another. -The Solicitors Journal. n 
Liability to Maintain a Husband. 

A somewhat unusual case has been re- 
ported from Brighton by a London evening 
paper. Application was made by the Local 
Public Assistance Committee for an order 
on a woman, aszhol teacher, to pay £la 
week towards the majntenance of -her 
husband, then costing the ratepayers about 
£1 3s. a week in a mental ‘institution. The 
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wife was staled to have à weekly income 
-of “just over £4. She had a daughter of 
_gixteen who had just won a scholarship ‘in 
a.secondary echool end she was.anxious to 
send.the girl.to a training college, with the 
-view that she also -might become a teacher: 
The Presiding Magistrate suggested that 
sheshould go .into domestic service instead 
and finally the..Bench made. an. order on 
the wife for15s..a week. Since by ‘the 
common law.a wife had .no . property of 
her own.the. burden imposed on near relatives 
to maintain each other in case of impotence,. 
old age, etc.,. by the Poor Relief.Act of 1601 
did not extend soas to make. a wife liable 
to keep her -husband off the rates. She 
was.made soliable by the Married Women's 
Property .Act, 1870, if she had separate 
property, and s: 20 of the Married Women’s 
Property Act, 1882, embodied the same 
provision, until repealed by the. Poor Law 
Act,1927 and replaced bys. 41 (4) of 
that Act. This sub-section has in turn been 
re-placed ‘by s. 14 (4) of the Poor Law 
Act,, 11930, but the liability in all 
these statutory. provisions was only imposed 
on a married woman “having separate prop- 
erty.” The point was made for the defence that 
a woman's weekly salary could not be classed 
as ‘such a, property, but appears to have 
' been.over-ruled. Ifthe case.should be taken 
further; the decision of a Divisional ` Court 
would be of interest. In Anderson v. Hay 
(1890), 7 -T... L. R. 113, it was held that 
alimony was not separate property of a 
wife and could not be chargel with het 
debts. A court could reduce or possibly 
even discontinue alimony in suitable 
circumstances, but sono doubt could an 
employing authority reduce a teacher’s.salary, 
or discontinue her services. In respect of 
the girl, in the longrun it would probably 
be in thé ratepayer’s interest for her to 
develop and exploit the talent evidenced 
by the.scholarship, so that she also could 
soon.assist in maintaining her father if 
unfortunately he was obligedto remain 
in ¿thè  institution.—The Solicitors’ 
Journal. 


Mental Deficiency and Marriage. 
Recently a man was charged at the Old 
Bailey, presumably under s. 56 (1) (a) of the 
Mental Deficiency Act, 1913, with unlawful 
carnal knowledge of a woman described as 
‘a mental. defective placed ouf? on licence. 
This woman had been certified so long ago 
as -1915, but her mental condition was such 
that she . was fit fo .go out into service, and 
recently. had been maidservant at a mater= 
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nity hospital, The prisoner had kept 
company with-her, but had been warned by 
an inspector under the Act | against;doing 
sə Asthe result of their association she 
had become pregnant. The man pleaded 
guilty to the-charge, - but strongly asserted 
thatthe woman was no longer mentally 
deficient. Both man and weman. were 
anxious to marry, but the Board of:Qontrol 
constituted under s,- 22 of the Act of 1913 
had notified objection ‘to the’ Registrar- 
General, so that licence was withheld. At 
the trial, the Recorder read.a Tetter written 
‘by the woman and said it was a remarka- 
ble one, raising the question ‘whether ‘she 
was now rightly certifiable. The present 
certificate was, however, conclusive. He 
postponed sentence, observing ' that it was 
highly desirable that the woman ‘should 
have an independent examination. ` Tf, he 
added, she were not mentally ` defective, 
these two people might beable to,achieve 
the object of their ambition. Obviously, 
if such an examination proved that "a 
certificale was no longer applicable, the 


woman would have a justifiable grievancé 


in the legal veto on her marriage, especial- 
ly ifher child was ‘born before it was 
removed, Marriage is not specifically dealt 
with in the Act, but s. 22 gives the Board 
the general -superintendence of matters 
relating to the supervision, protection, and 
‘control of defectives, and by s._12a 
guardian of a defective has all the powers 
of afather of a child of fourteen in re- 
spect of him .or her. At that datea 
child of fourteen could marry with the 
consent of a guardian, so presumably the 
power remains in respect of a defective, 
though . children of e fourteen can 
no longer marry. Presumably, also, a 
mental defective has not the “power to 
appeal ` to a Magistrate, as ‘an 
infant now has under the Guardianship 
“Act, 1925, to overrule a guardian’s veto, 
A mental defective, as such, is not a lunatic 
within the Marriage of Lunatics Act, 1811, 
and presumably can contract marriage 
if sufficiently intelligent to be aware of 
the nature of the ceremony. There are 
many reasons against the marriage of the 
mentally defective, but, the Act of 1913 
being passed for their protection, and not 
for the protection of the community against 
the possible deficiencies of their issue, the 
veto on marriage under it should be very 
carefully safeguarded to give the benefit 
of the doubt to any person.of sufficient 
intelligence to understand the implicationg 
of martrimony.—The Solicitors’ Journal; . 
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More Witchcraft. : 

From Tanganyika comes news of a mass 
trial of the entire male population of a 
village—seventy-five men accused of kill- 
ing- two women believed to be witches. 
The case, repeating a similarone at 
Nairobi only last year, sugges:s many 
questions as to the true nature of witch- 
craft hypnotism, psychic phenomena, or 
something more ? It is worth remembering 
that European witchcraft was at its height, 
not inthe Middle Ages, but in the century 
and a-half which succeeded ths Renais- 
sancé. The belief was not only sincere, 
but practical also, as witness a witchcraft 
cise tried by, Mr. Justice Rainsford at 
Salisbury, about 1670. “Sir J ames Long 
came.to his Chamber and made a heavy 
complaint of this witch, and said that if 
she éscaped, his estate. would not be worth 
anything; ‘for all the people would go 
away. lt happened that the witch was 
acquitted; and the knight continued ex- 
tremely concerned ; therefore, the Judge; to`- 
save the- poor gentleman's estate, ordered 
„the woman to be kept in gaol and that 
the town should allow her 2s.6d. per week, 
for which hs was very thankful. The very 
text assize he came to the Judge to desire 
his Lordship to Jet-her come back tothe- 
town. .And why ? They could keep her 
for 1s.6d. there; and: in the gaol, she cost 
them: a 1s. more.” —The Solicitors’ Journal. - 


Governor-Murray on Crime. - 
Governor Wiiliam A. Murray of Oklahoma 
recently addressed a message to the state- 
legislature, which in part-at least reveals 
an ‘attitude toward punishments which harks. 
back to days of long ago. After describ- 
ing the futile efforts of his state to deal 
with crime and in particular with juvenile 
delinquency, he states, “Therefore, in my 
opinién; the Legislature: should pass a 
‘Juvenile Criminal Malicious-Mischief Act,’ 
and, upon conviction, provide that the boy, 
shall bə- brought into the court, and 
soundly .thrashed with not less than ten, 
nor more than fifty Jashes, with no clothes 
on, the back, except a shirt, by the parent. 
or guardian, For the second offence, put, 
Him~into an open  couri-yard in stocks, 
with: his- hands and-feet fastened, to take 
for a; day. or so the scorn, jeers, and paper- 
wads. of his associates. These punish- 
ments:will greatly affect him - much. more- 
than a, year at the Institution or in jail 
andthe .cost’ for hickories and stocks will: 
be negligible. . gt et 
“Then for a greater age of youth, there 
7 : 
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third offence, 


19. 


should be: a whipping on the bare ba. 
of 39 lashes. Ifthis ‘fail, for the seco 
offence, double the number of lashes. ` | 
“This could be extended to all crimes 
of petty theft, violation of public decency, 
wife beating, neglect of children, violation 
of ‘the prohibition law, reckless or drunken 
driving (but not fast 
climbing, sneak thief, and,. indeed, all 
crimes that require punishment for as many 
as two yeais or less. aa 
“These punishments, in my opinion, will 
do more io lessen the necessity of detec- 
tion, punishment, and prevention of crim- 
inals than all the Criminal statutes now 


in vogue, as the cost would certainly be 


small. . -> 

“For hardened criminals, 
criminals—and, indeed, some 
brightest minds of the . country 
are in the penitentiary—for hi- 
jacking and robbery with firearms, I would 
provide, upon conviction, a reasonable 
term of years of confinement, not £o many 
as now, but provide, upon entering the peni- 
tentiary, that they should receive from 39 
to 100lashes with a cat-o'-nine tail, on their’ 
bare becks; and, when they left the 
penitentiary, either by parole or expiration 
of time, they should be given- another 
whipping of the same kind, that they. 
might remember for awhile “where they 
had been,. and to have no-desire to, 
Telurn.., ca : N 


highpowered 


“If they continue in.this form of criminal- - l 


ity, which is, among the worst, after the, 
give them the death 
penalty.” — Journal of Criminal Law & 
Criminology.. 


Prisoners—Their Crimes and: Sen-. 


tencés. , 

A special report recently was. made to the 
New York Legislature by the Commission 
to Investigate Prison Administration and 
Gonstruction, Sam A. Lewisohn, Chairman, 
The report is published as “Prisoners, 
Their Crimes and Sentences”. The-material 
wes prepared by. Mr. Frederick A: Moran, 
Executive Director, New. York State Divi- 
sion of Parole, in co-operation with the: 
Commission’s Standing. Committee on Case 
Study, Mr. E. R. Oass,- Chairman. . The. 
Introductory Statement to the report explains 
its nature and value. : à 

“The Commission to Investigate Prison’ 
Administration and Construction was creat- 
ed and appointed in 1930 tomake an 


intensive study and investigation of prison. - 


administration and- ‘prison - construction, 
and to formulate and propose-a- sound 
. . 


driving) ; porch. 


of the | 
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prison policy. for the treatment, s-grega- 
tion and classification of prisoners, together 
with a plan forthe expansicn of pr:scn in- 
dustries and a programme of prisor con- 
struction adapted to such “policy.” 


“The Commission in the course of its 


investigations has found that not only is 
the length, but the type of reriences 
imposed upon convicted offnders 
of ‘paramount importance tc the 


prison administrator ifhis programn= is to 
‘be flexible enough to meet the neds of 
prisoners where sentences range from one 
year to life imprisonment. ‘The type of 
sentences vitally affects not, alame the 
prison programme of trealment, segre- 
gation and classification of prisones, but: 
the work of the Board of Parole, sirce the 


date of release depends in a great 
measure upon the type of sentence 
imposed,” i : 

In an effort to obtain factual data 


regarding crimes and gentences, & was 
decided to study the criminal rzcords 
of all men ' received in the: prisons 
and thé Elmira Reformiatory during ihe 
calendar year of 1931 and the semences 
imposed upon these convicted <ffend- 
ers. i ` 

` Lists of men received during this zeriod 
were obtained showing that 341E men 
were ‘committed to state correctiona. in- 
stitutions during 1931. The -crrminal 


records’ of these 3,415 men were ob-ained- 


from the Bureau of Identification of the 
State Department of Correction.” Inbrma-. 
tion was obtained from ‘ the Division of 
Probation and the Division of Identificaticn 
and; Statistics of the Department oz Cor- 
rection, regarding the number’ of felons 
placed ’ on- 
committed to city and county, institt tions. 
—Journal of Criminal Law & Crimindogy. 


The Centenary of the Judicial 30m- 

_ mittee. ; 
But just now the Judicial Committee Act 

holds the field, and Lord. Macmillan, n the 


article we have referred to, describes the 
special features of the tribunal to which. 


that Act gave a new form and esi: nded 
importance, For it was in essence nc new 
tribunal. It has, indeed, the or ginal 
jurisdiction of the King in Council, ært of 
which, the historians say, wag stolen by 
the House of Lords centuries ago. That 
is ‘why the Judicial Committee exercises 
appellate ei on for the , Dominions 
abroad, and: the -House of Lords does the 
. fame at-home, It is. singular - that while 
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the House of Lords fs taken as a matter of 
course and no one troubles to write about 
it, the Judiciel Committee is regarded as 
something unique, or, if jt has a double, 
this is to be found only in the Supreme 
Court of the United States. -Butewhile the 
Supreme Court interprets, to meet social 
developments, the rigid written Constitu- 
tion of the United States, and -hears ‘ap- 
pals coming from fifty States, all -having 
in essentials a single system of law, the 
Judicial Committee has a jurisdiction which 
is infinitely diverse, and which brings ‘into 
question very various systems, “yom 
that little room in Wh tehall,” Lord Craig- 
myle wrote, under his: better-known“ name 
of Lord Shaw, “ is wie'ded a jurisdiction 
over one- quarter of the population of the 
globe.” He is one of the Judges of! the 
Judicial Committee who has” specially 
interested readers inits procedure,’ - 


Lord Haldane’s Forecast. . 

.But the Judge-for the Judicial Corn- 
miitee is, in spite of its archaic forms, .2 
judicial tribunal and its members are 
Judges - wh most cleariy expressed his 
aspirations for its future was Lord- Haldane, 
and especialiy in an address which he 
delivered in November, 1921, to the Cam- 
bridge Law Society, and which-is printed 
in the Cambr idge Law Journal (Vol. I,.p. 
143). In July, 1927, he repeated his views 
in an article in thesH mpire Review, which 
we noticed.at the time (64 Law Journ, 23). 
In the address he did not shrink from 
referring tothe Judicial Committee as one 
of his “spirituel homés”; his home it had 
been, he said, for 33 years; for 26 he had 
practised there ; for" twaive he had been 
a Judge. And ‘he, said :— 

“What will bathe future of bi Committee it is 
diffizult to say ; but if the House of Lords should be 
reformed, 1 think the reform should . take the shape, 
a3 itmay in the end, of the judicial functions of the 
House of Lords being transferred from what will then 
be a merely political Second t hamber. It may well be 
that the usurpations of the past will be undone and 
the jurisdiction of England, Scotland and Ireland 
will revert to the. King in Council, to whom it used 
to belong.” 

Since this wes written Ireland has 


acquired Dominion status, but kicks at the 
appeal to the Judicial Committee which 
Dominion status. involves ; 
haps —for memories are long —for the oust- 
ing of the appeal jatisdiction of the Irish 
Hous e of Lords by the English House of 
Lords, in the case of Sher lock v. Annesley, 
two hundred years ago., And as to English 
and Scottish appeals, Lord Haldane’ s 
forecast remains only an interesting, spes 
culation,—The Law J ournal, 


ee 
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` INJURIOUS; FALSEHOOD, i De 


"The action fot injurious falsehood is one 


that is of considerable value, and yet ap- 


pears often to be: neglected, and, indeed, 
in many casés, unknown “to practising 
lawyers. The reason is notfar to-seek: 
it is an action that takes a different 
name in every book. It has been called 
an action for malicious falsehood, for trade 
libels, for disparaging words, for words 
causing damage, or,‘in length ; oo 
“an action on the case for damage wilfully and 


‘intentionally done without just cause or excuse, 


analogous to an action for'slander.of title” 
(Per Bowen, L.J., in Ratcliffe v. Evans, 
1892, 2 Q.B. at pp. 627-8; 61 L.J. Q.B. 533), 


but it is best known by two kinds of ac-- 


tion that are in truth ‘sub-varieties of.our 
main subject, namely, the actions for slander 
of title and for slander of goods. 

A few examples may serve to show the 
considerable scope and utility of this. form 
of action. For instance, damages were Te- 
covered where a man’s assistant in his 
shopkeeping business (in this case, wife) 
had been falsely accused of “adultery, 

whereby his business ‘had: fallen off 
(Riding v. Smith, 1876, 1 Ex.D.°91; 45 L.J., 
Ex, 281); or where a woman suffered 
physical injury as a result of being told 
by a practical “joker that her husband had 
been invo.ved in a street accident and 
seriously injured (Wilson v. Downton, 
1893, 2 Q.B. 57); or where a notice had 
been maliciously inserted in a newspaper 
that a firm had gone out of business when, 
in fact, it had not (Ratcliffe v. Evans, 
supra). 

It is noticeable that in none of these 
cases do the words amount to a libel or 
slander; they are not calculated to bring the 
character or reputation of the plaintiff 
into ridicule or contempt. They_ are 
merely false words that cause damage. 

Bui it isnot all such words that are 


actionable ; the limits are narrow within 


which the action lies, because, not only 
interest retpublice ut finis sit litium, but 
also the absence of strict control would 
strangle ‘that, remnant of freedom of speech 
146—J. 11 
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which still subsists. ‘Nevertheless, there’: is 
no doubt that the closer reticulation -of 
relationships: that commercial life entails’ 
and the: modern universality of attention. 
that-is conferred upon a gymnastic - but 
no longer anonymous, press, have- given to. 
this action a s2ope that it neither `. pos-, 
sessed nor deserved in the. more spacious 
but. less complex days of its birth. Va 

The boundaries within which the ac- 
tion liesare defined by three main rules. The 
words must have been false; they must 
have been spoken maliciously ; and they 
must have causec damage. The meaning 
of the word “maliciously” has, in this con- 
text as in all others, occupied a great 
deal of the time of the Courts. The de- 
finition that appears to have prevailed is 
that of Lord Hllenborough’s in Pitt, v. 
Donavan (1813, 1. M. & S. 639, 644), where 
he approved the definition that itis . 
“not malice in the worst sense, but it was enough 
that the act done was done under circumstances 
that, marked an intention to doen injury.” 

This statement of the law has heen 
affirmed in Steward v. Young (L. R. 50. B., 
122, 127; 39 L. J., C.P. 85), Pater v. Baker - 
(1847, 30. B. 831, 868; 16 L. J.,C. P. 124), 
and, finally, after careful scrutiny, byMac 
Cardie, J., in British Railway Traffic and 
Electric Co. v. C. R.C. Co. (1922,2 K.B. 
260 ; 91 L. J. K. B. 224), It seems neces- 
sary, however, tc expand this statement 
by explaining that the injury actually 
caused. need not be exactly the ‘same as 
the injury intended, provided always it is 
not too remote (Riding v. Smith, supra),and 
provided that if the statement was made 
on an occasion that would be privileged 
in an ordinary action for defamation, 
malice. must be proved in the narrower 
sense applicable in such actions (Halsey v. 


Brotherhood, 1881, 19 Ch.D. 386; 51 L.J., 
Oh. 233), 
So much for malice. As regards 


damage, the action for injurious falsehood 
being based in case, damage is of the 
gist of the action, and, therefore, must 
be specially proved, A question that, 


) 


be proved? The case of Riding v. smith 
(supra), however unsatisfactory in other 
respects, is authoritative on this: that 


loss of customers caused _by injurious Zalse-_ 


hood does not require to be proved by 
specific instances of customers lost, but 


may be proved by showing that “from the ~ 
time of the injury being done, the »dusi~. 


ness has fallen off.” , And,however palpably 
Malicious the falséhood may have. been, 
howéver detrimental it:may-in fact have 
proved to the plaintiff personally, r'in 
his: business, still no action. lies antil 
such detriment is proved. . 
“The fact that the defendaat has acted malic-ously 
Cannot supply the want of special damage’ (per 
Lord Robertson, in Royal Baking Powder Zo. v. 
ae Crossley and Co. - -$00, Rep.: Pat. Cas. 95, 
13)... 
r. The remedies “incidental to this, az ation 
are.. twofold. . The plaintiff may obtain 
either damages or an injunction or both. 
But even for the purpose of obtaining 
an injunction, special damage must stil be 
proved (White v. Mellin. 1895, A.C. 154 ;64 
L.J., Ch. 308). The proof required for 
an injunction is, in this respect, precsely 
the same as that required for damages 
_ A recent case of a claim for an in- 
junction is Balden v. Shorter (1933,1 Ch. 
427), where incidentally, the meaning. 
of the term “malice” was discussed at some 
length. The case is interesting, morecver, 
as furnishing a nòvel example of the =ide 
application: of ` the- form of ‘ action now 
under ‘discussion. The: plaintif ' ws a 
traveller for limited company. The com- 
pany was then liquidated, and, soon ater, 
the plaintiff obtained -employment alse- 
where. The defendants bought the good 
will of the company. At some date efter 
the plaintiff had left, a customer who had 
long dealt with the plaintiff, and who relied 
tipon his judgment and advice, called at 
the premises, and on being told by a 
Mr. Bensted,a servant of the defendants, shat 
the plaintiff was still employed tkere, 
and that be would receive commission on 
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therefore, often ` arises, especially with any order given, he” gave an order. It 
reference to injury to a business, is: How was found as a fact that Mr. Bensted 

“ specifically need such special damage gave this infomation in the honest tbelief 


that the plaintiff actually was employ- 
ed by the deféndants, or at most, that 
Mr. Bensted was merely careless, Maugham, 


_J., held that mere carelessness could not 


amount to malice, but he made it clear 
that had the information? been given with 
the: knowledge that it was untrue, and with 
the intention of wrongfully obtaining the 
order, the -plaintiff's claim would have 
succeeded, for-he would -have proved both 
malice and. damage. The learned Judge 
adopted the definition- of -malice that is 
contained in Salmondon Torts (Tth. Edn; 
pp. 582-3): . 

“It is mow apparently settled that malice in. the 
law of slander of title and other forms of injuri- 
ous falsehood means some dishonest or otherwise 
improper motive. ‘A bona fide’ assertion of title 
however mistaken if made for the protection of 
ane’s own interest, or for some other proper purpose 


is not. malicious ” 

The right of action for injurious false 
hood being founded in Case, survives to 
the personal representatives of the person 
injured, Hatchard v. Mege (1887, 18 Q.B.D. 
771; 56 L. J. Q. B. 397), in this respect differ- 
ing from the common action for libel for 
slander. This is no unimportant con- 
sideration, ‘for itmay be possible in many 
cases to sue even after the death of the 
person injured on what, at first sight, might 
have -appéared tò be no more than ` com- 
mon defamation, by framing it in the form 
of an action for “in jurious falsehood.‘ T 
is true that the plaintiff must be ‘in’ 4 
position to prove ` special damage and 
malice, but ‘it is to be remembered that, 
excepting where’ privilege . exists, malice 
in such: a case is far less difficult to 
prove than that required by the Courts to 
rebut a defence of privilege in the ordi- 
nary action for defamation. 

So here, at least, is one remarkable and 
memorable escape “from the doctrine—often 
an irritant to the practitioner and an irra- 
tionality to the layman —that actio 
personalis moritur cum persona. ~The Law 
Journal. i 


S l THE GREAT [INSURANCE FRAUD 


It is interesting that counsel, in the rezent 
case of insurance frauds, spoke from the 
beginning of, “ tire-raising,” aterm nd; of 
English but of Scots law, and was copied 
in this description not only b. the press but 
by the trial judge. 


The English term for this crime is 
“arson.” At common law it was the malici- 
ous and voluntary burning of the ‘house 
of another by night or day. The word 
“arson ° does not occur in the statute 
law ; sections’ 1 to 8 of the Malicious 


1933 - .° 


Damage Act, 1861, make various forms ofthe 
erime punishable, as‘ sétting fire to "various 
types ‘of buildings and the goods therein. 

In the truly remarkable case mentioned 
there.were, besides the indictments for arson, 
indictménts for conspiracy and for.obtaining 
monev-by: false pretences, the whole series of 


. more or less interlogking transactions present= 


ing what the judge spoke of as a “jig-saw 
picture” which’ “when the jury: had fitted 
each pice into its ‘appropriate place ” would 
reveal “a picture of a gang of fire-raisersi:’ 

‘The- case was exceedingly complicated. 
-It was ably presented by counsel, support- 
ed by ‘the great ability in investigation, the 
enormous industry and remarkable organis- 
ing capacity ofthe solicitors for the prosecu- 
tion, who were for the occasion appointed 


agents of the Director of Public Prosecutions,. .. 


under paragraph (9) of the Regulations of 


1886, made under the Prosecution of Offences _ 


Acts, 1879 and 1884. 

“-No mechanical aid to order “and clarity 
was lacking at the trial., The ‘very 
numerous exhibits were ` carefully kept 
separatein numbered envelopes filed in 
convenient. boxes, The depositions were 
printed, and elaborate cross-indexes prepared 
to them, to counsel's speeches and to the 
shorthand transcript of the proceedings. 
The exhibits were photographed and copies 
bound in volumes so that notime had to be 
wasted in the handing about of,originals. A 
whispering telephone in’ court ensured the 
speedy production of any document, or the 
early attendance of any witness wanted. 
The -whole conduct of the case was a triumph 
of orderly skill and forensic ability. The 
preliminary hearing at Bow Street occupied 
twenty-five whole days and odd hours on 
eight others, and, by one of those queer 
accidents ‘dear to the lovers of arithmetical 
coincidences, thirty-three days were also 
taken at the Central Criminal Court. 

It is the longest case on record ; solong 
that the Judge suggested, if a case of similar 
length and complexity arose in the future, 
those responsible for presenting it should 
seek to split it up, sothat “two, or possibly 
three, juries might between them share the 
labour of deciding upon the guilt or 
Innocence” of those accused. It may be 
replied, with respect that this would lead to 
considerable’ duplication, and very seriously 
enhance the cost ‘of the prosecution. The 
costs must -be very great. We have~no 
particular information to guide us, but a 
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prosêcutién said “the great costs- of the 
prosecution already incurred -and to be 
incurréd will be borne by. the insurance 
companies ind Lloyd’s underwriters interest- 
ed in. these. proceedings, and will not be'a 
burden on the-publig -funids assigned ` to- thé 
department: of the:~Diréctor’ of‘ Public 
Prosecutions. S = 9 -"- o: yee? 
.. From this it may not untéasonably- be 
inferred” that the cots are -to'be met by 
willing: payers, though e cértain. section’ of 
the press: has been indignant „because they 
donot fa-lon public funds; Some of them 
do,-for thére has “been considerable police 
time andlabour given -to-asésist the prose- 
cution.. Nor -is there any reason -why thé 
powers conferred both, ön the court -of trial 
and the examining magistraté by-section1 of 
the Coss in Criminal Cases Act, 1908, to 
order the payment of the costs of the prosecu- 
tion out of local funds, should not be exercis- 
ed. Indeed, we understand they are being ex- 
ercised, though the sums allowed must neces- 
sarily fail very far short of.the total outlay. 

‘There is en element of unfairness as 
between one locality and another in the 
incidence of such charges upon public funds. 
The crimes dealt with at ths Old Bailey 
committed in vario is paris of the country, but 
by the operation of section 11 of the Criminal 
Justice Act, 1925, which directs that “ for all 
purpose incidental or consequentis] on the 
prosecucion” all these offences shall be deem- 
ed to have been committed wihin the 
jurisdiction of the Central Criminal Court 
the costs, so far us they are payable out of 
local funds, all fall upon one locality. 


The law as to arson is not difficult. It is 
‘contained in the sections cited above. There 
are certain finer points dealing with 


negligence or recklessness, and the scope of 
the malicious intent; but in the present case 
there were no refinements of law. The pro- 
secution claimed tobe able to prove the 
deliberate firing of premises fraudulently to 
obtain insurance moneys, and they proved 
their case to the satisfaction of jury and 
judge. ‘So overwhelming, indeed, was the 
evidence they had put together and so con- 
vincingly wasit laid out, that the path of 
the case was strewn with pleas of guilty. 
Even the person regarded as the arch villain 
yielded “to the demonstration of the hard 
facts'long before the conclusion of the case 
for the prosecution. Some, more hopeful or 


‘more obstinate, persisted; with no good 


fortune, p E ae 4 
It is quite clear to any thinking person 
who examines the’ evidertce that. those who 


‘were ‘put into the’ ‘dock-weré but: a few of 


J 


B 


those who might have found'their wayzhere. 
Some are shielded by the fact, lucky for 
* them, that the particular pieces of evilence 
available against them sre not enough to 
put before a jury, more by -the frightful 
expense of trials in mcdern times. -- Bw it is 
not impossible that the first rush of su-table 
candidates forthe dock and the prison ving 
passed, renewed examination of documents 
and circumstances and further reveltions 
by conscience—or panic-stricken partes to 
crime may lead to a second skimming of 
rascaldom from the insurance. business No 
sensible man will suppose that one trial and 
one: set of examples will eradicate the 
evil.; The opportunities are too tempting. 
Nor can one expect the insurance companies 
to move until the frauds attain very con-ider- 


“It is curious that such an out-of-the-way 
subject as the- competence of jurzmen 
should have: arisen almost simultaneously 
in two separate courts; it was as reently 
‘as the 3rd July that the Court of Criminal 
Appeal wasfaced with the question in Rex 
ve Thomas (ante, p.. 29), and now the 
Privy Council has had “almost . idertigal 
factsto deal with. in the case of Ras Bzhari 


Lal v. The King “Emperor, reported im The - 


“Times newspaper for the 28th July. It is 
unfortunate that the two decisions sLould 
be in conflict. kn i : 
The factsof Rex v. Thomas need mot be 
recounted again. Suffice it to say that 
there was an allegation that two mer bers 
of a jury which had tried and conv cted 
,a man for sheepstealing at Merionethshire 
“Sessions were quite ignorant of the Enzlish 
language, and the Court of Criminal Ap- 
„peal was invited to look at affidavis of 
„the jurors where this fact was set out. The 
court held that it could not look at the affi- 
davits, and the appeal was accordingly 
dismissed. In particular,reliance was phced 
on Raphael v. Bank of England (4 V.R. 
.10), where Mr. Justice Willes said -“If 
either the affidavit is as to what was pasing 
-in the mind of the particular juryman, 
or as to what took place in the jury mom, 
in the latter case it is not admissible, and 
in the former it does not lie in the mouth 
` of a person who hears and makes nc ob- 
jection to come afterwards «to alter the 
verdict by the explanation that he disseated 
in a voice which the counsel, with al his 
vigilance, and the judge did not hear.” 
And. in Ellisv. Deheer (127 L. T. Rep. 131; 
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able dimensions, because they calculate 
their premiums with a view to a percentage 


of fraud, and draft their policies so carefully. 


thatthe honest man suffering losé he thought 
covered, frequently finds himself outside 
their terms. i > ° X 
Perhaps the most commonsense way “to 
look at the matter is ‘that the insuranze 
companies have in paying for this .prosecu- 
tion, paid.a substantial premium to ensure 
that the risk of fraud will be reduced to :one 
that can--be faced, if not with-equanimity 
yet witb. resignation. This . indeed - is 
largely the Englishman’s normal attitude to 
crime. He does not expect it to be éliminat- 
ed; he is satisfied if it is made rather 
difficult and not tov remunerative.—Jus- 
tice of-the Peace. 3 : Sh as 


in ot » 


INCOMPETENCE OF JURORS. © *" 


(1922) 2 K. .B. 113), Lord Justices Bankes 
paid; “When a verdict is delivered in the 
sight and héaring of all the jury without 
protest, their assent to it is conclusively in- 
ferred.” : 2 aera 
These two statements of law did not 
compel Lord Atkin in Ras Behari Lal’s.case 
to the same conclusion. He said that the 
‘question whether a juror was competent for 
physical or other reasons to understand 
the proceedings was not a question which 
invadéd the privacy of the discussions in the 
jury box or in the retiring rooms. It did 
not seek to inquire into the reasons for a 
‘verdict. Ifthe alleged defect of the juror 
‘could be provéd aliunde, there seemed to 
be no reason why the evidence of the juror 
himself should not be admissible. Simi- 
larly his Lordship was unable to accept 
that the giving of a verdict in the presence 
of a juryman was decisive: The problem 
was whether the assent implied from ab- 
sence of objection was the assent of a 
competent juror. (In passing it may paren- 
thetically be observed that ‘it’ is rather 
difficult’ to see how a verdict can be said 
to have been delivered in the hearing of 


a jurymao who does not understand the 


language in which it is given.) 

Greater reliance was placed by the Board 
on the words of Lord Campbell in Mansell 
v. The Queen (1857,8 E. & B. at p. 80): 
“We are not now to define the limits of 
this authority (i. e., ofa judge to ordera 
particular juryman not to be sworn), but we 


-cannot doubt that there may he, cases, as if 
‘a juryman were. completély deaf.or blind 


or afflicted with bodily disease, which ren: 


st 


1933- : 
e . 
-dered it possible to continue in‘the jury 
box without danger to-his life, or were-in- 
“Bane, or drunk, or with his mind so.oceu- 
pied by the impending death of.a near 
-relation that he could not duly attend ;t6 
the evidence, in which, although from there 
being no counsel employed on_ either 
-side, or for some.ol-her reason, -therc’ is no 
objection made*to the juryman being 
-sworn, it would be the duty of the judge 
to prevent the scandal-and the. perversion 
.of justice which would arise. from compel- 
ling or permitting such a juryman to be 
-sworn and:to join iú a verdict on the life or 
-death of a fellow creature.” NG 
|.” That being moreover 4 continuous duty 
of the judge throughout the trial, it would 
be remarkable, Lord Atkin said, if what 
might be a scandal and perversion of jus- 
tice might be prevented during the trial, 
but after it had-taken effect the courts were 
-powerless to interfere. Accordingly, though 
-~in England the proper order” would in 
such circumstances be a venire de novo, as 
in the case of Rex v. Wakefield (118 E. 
-T. Rep.d76; (1918) I K. B. 216),- where an 
unqualified person who had not been sum- 
moned personated a. qualified person who 
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had been summoned, the Board advis- 
ed His Majesty that the appeals should be 
allowed, and the convictions and sentences 
set aside, leaving it tothe authorities in 
Iadia to take sach’ steps fora retrial a 
might beopen to them. oa 
It is true that in the Indian case there 
was outside evidence to prove that the 
member of the jury did not know English, 
although at the inquiry members of the jury 
had been called, and foc that reason Rex 
y. Thomas did not cover the case. But 
Lord Atkin said that so far as Rex v. 
Thomas decided that no evidence was 
admissible to establish the inability of a 
juryman to understand the -proceedings, 
their Lordships definitely disagreed with 
it. It would be lamentable if the conflict 
which arose over the cases of Rex v. Denyer 
(134 L. T. Rep. 637; (1926) 2 K. B. 258) and 
Hardie and Laney. Chilton (139 L T. 
Rep. 279; (1928) 2 K. B 308) (and see the 
pronouncement of the Lord ( hief Justice in 
in 44 Times L. Rep. 479) were to break out 
afresh in a new form, butthat such a dis- 
tinction, as has been indicated should ‘be 
perpetuated would be almosl assad. The 
Law Times. ; 


Extracts from Contemporaries. 


-Evolution of the-Mastership of the 
Rolls. - = aoe 


- Like many other offices in the State, that 
“of Master of the’ Rolls increased in dignity 
-as time’ went on. The holder rose from 
the- performance of comparatively: lowly 
‘functions to be onè of the highest judges, 
just as the @hancellor, the Latin “cancel- 
-larius, originally an usher or doorkeeper 
-ofthe courts, aose in the Eastern Empire 
to‘be a secretary or notary, and when the 
title’ was introduced into England this 
-official became increasingly important, 
‘having the custody of the-Great Seal and 
the superintendence of all the charters and 
other official documents issued by the 
‘sovereign. In the valuable -work recently 
‘edited by.Mr. John Ritchie -containing the 
-decisions of Bacon we are reminded that 
-under that Lord ‘Chancellor ‘were -the 
twélve Masters of the court, -the most 
important of them being the Master of-the 
Rolls, who, besides possessing the ordinary 
“powers of a Master, was entrasted with 
the custody of the rolls or-records of the 
court, Graduallyhe-attained -judiciat rank 
-and before very long exercised - a jurisdic- 
tion scarcely inferior to that of the Ùhancl- 
“lor himself... There ‘was ‘this difference, 
however, that -in those early’ days orders 


and decrees did not become valid until 
-they had been- presented to and approved 
by the Chancellor. This was altered by a 
statute of George II which provided that 
the orders and decrees made by the Master 
of the Rolls should be treated as of binds 
ing authority without the necessity of such 
approval. The court where the Master of 
the Rolls sat until the erection of the 
present Law Courts was in the Rolls House, 
Chancery Lane. It was there that Sir 
William Grant, a former Master of the 
Rolls, showed a friend -the library, the 
dining room, the morning room, and his 
bedroom, all on the ground floor, and 
then, pointing to a-wide staircase, said; 
“And I believe there are good rooms 
upstairs, but I have never been there.” It 
is told that in the library he ‘heard a great 
case about Eton . College, sitting in the 
morning and after dinner, as-the custom 
then was. The hearing ‘lasted three days, 
during which Sit William opened his 
mouth -twice, on each occasion’ merély to 
‘say “lights; as thesummer sunshine fad- 
ed. Wheñ the arguments - were concluded 
the at once delivered judgment, thus, antici- 
pating one of the characteristics of ‘his sug- 
cessor, Sir George Jessel.—Fhe Law Times. 


\ 
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-Judges and the House of Commons: 
As far-back as 1605 the House of Com- 


e e mons passed a resolution declaring that the 


judges of the three common law courts 
were disqualified for membership by r2ason 
of “being attendants as judges in’ the 
Upper House.”, The exclusion of the Scots 
judges came, not immediately after the 
union of the Parliaments in 1707, but con- 
siderably later, and was due chiefly to a 
desire to.checkmate the political ambitions 
of Lord -Grange, that weird person who 
hated Walpole with an intensity that Enew 
no bounds. Grange, although a judge of 
the Court of Session, wished to ente= the 
House of Commons and join the opposition. 
At that time a Bill was before Parliament 
dealing with elections and the Lord Advo- 
cate was requested to insert a clause which 
would preclude the return of any. Scots 
judge ; the clause was prepared and 
introduced, and Grange was furious, de2lar- 
ing that he would not be trampled tpon 
by: Walpole, Lord Islay, “and-his dcgs.” 
It looked for a time as if those oppose to 
the Bill with this clause in it, would sice- 
ed in throwing: it out, even the Specker 
having given his opinion against it. ` E-en- 
tually, however, it went through, and as 
has been said, “the old race of politcal 
judges was thus at an end, and another of 
the distinctive features of Scottish pu2lic 
life disappeared.” Grange; it may be 
added, resigned his seat on the Bench, stood 
for a Scottish constituency and was elect- 
ed, but did nothing there, or indeed ese- 
where, tojustify his election, his private 
character being such as to discredit. any- 
thing he said or did. As to the Ish 
judges, their exclusion did not come with 
the Union, not till twenty years later, when, 
an Act was passed declaring them. aot 
qualified for sitting in the House of Com- 
mons.— The: Law Times. ot 


The Reichstag. Fire “Commission.” 

---On February 27 last the German Reizh- 
stag’ was burnt down and there seems to 
be little, if any reason to doubt that it 
was deliberately set on fire. It is alleged 
on the one hand, that the building, 
was fired by Uommunists or Commun sh 
sympathisers, and, on the other, that fhe 
fire was the work of the Nazis themselv=s, 
their object being to throw the blame on 
the Communists. Certain Commanists haze 
been arrested and charged in connection 
with the affair, and their trial commenced 
before the- Supreme Court at “Leipzig en 
Thursday. As a rival to this, a “Legal 
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Commission of Inquiry,” consisting of nine 
lawyers of nine different nationalities and 
presided over by an English King’s Coun- 
sel, Mr. D. N. Pritt, has been sitting 
publicly—and in camera—in London tak- 
ing evidence from witnesses, and hearing 
reports from Press correspondents and others 
read, witha view to forming, and express- 
ing to the world, an pinion as to the 
responsibility for the fire. Andon Wed- 
nesday evening this “Commission” gave 
its report, holding that the accused men 
are entirely innocent; that no connection 
whatever can be traced between the Com- 
munist Party ‘and the burning of the 
Reichstag, and- that grounds of grave suspi- 
cion exist that it was set on fire by or on 
behalf of leading personalities of the 
National Socialist Party.—The Law.Journal 


The Real Tribunal. . oe 

The members of the “Commission” were 
apparently nominated by the “World Cam- 
mittee for the Victims of German Fascism,” 
a body of which little seems to be known 
except that its President is stated- in 
The Brown Book. of the Hitler Terror—to 
be Herr Einstein, and its Chairman to be 
Lord Marley. We shall not, of course, 
be thought to be expressing any view as 
to where the responsibility for the firing 
of the Reichstag truly rests when we regret 
that such an “enquiry” should have been 
held in London, that any member of the 
English legal profession should have been 
a member of the“Commission,” and thatit 
should have met at premises belonging to 
the Law Society. Apart from the fact that 
Londonis not the place of trial, the evi- 
dence tendered to the “Commission” could 
not be given on oath, could not be tested 
by cross-examination and comes from one 
side only; and that, on hearing such 
evidence, and without knowing the German 
Government's case against the accused, or 
the evidence in support of it, any body of 
lawyers could even affect to come to any 
conclusion at all is calculated to bring law 
and legal proceedings into disrepute. 
Whatever revulsion there may be in Eng- 
land from the excesses which have been 
committed under the present Guvernment 
in Germany,-jt mus be assumed that the ad- 
ministration of justice has not been abolish- 


_ ed, and the responsibility for the real trial 


1933 ` ‘ 
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were regarded as too fight, the Court did 
not fail in its duty. Political systems 
change, but if civilisation is ‘to last, the 
law remains, and if legal opinion here has 
any influence in Germany, it looks to the 
Supreme Gourt of the Reich to act in ac- 
cordance with the traditions alike of Con- 
tinental and British justice at its best—The 
Law Journal. . : 


Death of a Witness. during Cross- 
examination. 

The death of a witness actually in the 
box -and giving testimony, as reported in 
the Uxbridge Police Oourt last week, is 
rio doubt an extraordinary, but- itis .nob an 
unprecedented, occurrence. The witness 
in question was called for the prosecution 
on a charge of dangerous driving;: and 
collapsed and died during his cross-exami- 
nation. As-a remarkable coincidence, the 
same thing occurred exactly twoyears ago, 
in practically identical circumstances at 
Epsom, another witness for a prosecution on 
the same charge dying in court, and 
moreover, while still under cross-exmina- 
tion. . Our note on this case‘ appeared iu 
our corresponding issue two years ago: “A 
Witness Dies Testifying ” (75 Sor. 4.992). 

To find a precedent, we then had to go 
back- a hundred years to an Irish case, 
R. v. Doolin (1832), Jebb C.C. 123. There 
again a witness for the prosecution died, 
and-died under cross-exemination, but the 
charge was the graver one of burglary, 
réndered siill more serious in those days 
by thé fact that it was then a capital 
offence. The Judge admitted his evidence, 
and the prisoner was convicted - and 
sentenced to be hangd. On appeal to a 
cours of twelve Judges, which appears to 
have corresponded to an Irish Uourt of 
Criminal Appeal,the conviction was afirmed 
bya majority of seven to five. It so 
happened, however, that the testimony of 
two other witnesses would, apart from 
that of the deceased, have warranted a 
conviction, :and some of the Jadges based 
théir decision on that ground... On the 
main point the Judges. were evenly 
divided, so it may be regarded. as an 
open ` one. The cases as to the deaths 
of witnesses who may have partially given 
evidence out’ of: court are collected in 
Vol. 22 of the “Empire Digest,” p. 607. 
The testimony of aged witnesses “de bene 
esse’ is, of course, taken io be used 
subject to the possibility that it cannot be 
given in open court in theusual way. In 
Bidder v. Bridges (1884),26 O.D. l; applica- 
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tion was for the testimony: of no less 
than thirty witnesses over seventy in this 
way, but allowed only in the cases of thé 
score of them who were over seventy-five. 
Hill v. Bulkely (1811), 1 Phillimore, 
280,is an example of.a civil case. in 
which the evidence-in-chief of a witness 
who head. died. before cross-examination 
was received. . In all such cases, of course, 
the evidence is received. for what it ds 
worth, and subject to che. contingency 
that  cross-examination . might- have 
discredised it.—The Solicitors’ Journal. +: 


Proof of Marriage. . o 
..Births, deaths,. and. marriages are: best 
proved by the: production of the appropriate 
certificate from the Registrar-General. But 
there occasionally occur cases.in which such 
evidence is not forlhcoming. The question 
then arises whether the absence of the 
certificate or.of oral evidence from the 
clergyman who solemnised. the marriage 
renders other evidence inadmissible. This 
was the situation in MeCarthy v: Hastings 
The action was for 
amages for criminal conversation between 
the defendant and the plaintiff's wife. © The 
plaintiff and Mrs; McCarthy gave evidence 
that thsy were married by a priest in their 
own house in 1907,and that they had since liv- 
ed togezher as husband and wife and were re- 
puted as such. The priest was not called, and 
no marriage certificate was forthcoming, as 
the plaintiff said that it could not be found. In 
prosecttions for bigamy and in proceedings 
under the Matrimonial Causes Act, strict 
proof is undoubtedly necessary: (“Best on 
Evidence,” 9th edit., p. 305). The -Irish 
Court cf Appeal (Lord Chief Justice Moore 
and Lord Justice Best) held that the evi- 
dence af the parties themselves iu McCarthy's 
case was equivaient to strict proof.. It. was 
not the best possible evidence of the mar- 
riage, but it was admissible evidence, and 
the jury were entitled to accept it. The judge 
in the court below had withdrawn the 
case from the jury onthe ground that the 
plaintiff had not discharged his onus of 
proof, but there was prima facie proof of 
the marriage from the evidence given, and 
the Court of Appeal said that its weight 
was a matter for the jury. Lord Chief 


-Justice Moore recalled in his judgment that 


up to 1853 the parties to a civil action 
could not themselves be called as witnesses 
so thet prior to that date a marriage could’ 
only be proved (if reputation failed) by:a 
wiiness to the ceremony The parties were 
debarred . from -giving ‘evidence. on „the 
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ground of their supposed interest, otherwise 
the trial scene in Bardell v. Pickwick. night 
have been largely extended ‘to the delight 
of. posterity. That was removed in 1869, 
and the .supposed interest of the parties was 
no disqualitication. 

In many cases in which- “the quest:on is 
one of.title or descent the maxim onnia 
presumuntur rite esse acta .applies, and 
their cohabitation as husband and wife, 
together with.general reputation .as such. 
bas always, been admitted as- satisfactory 
evidence of marriege. These cases are 
collected in “Roscce’s Evidence in Divil 
Actions,” 19 edit., p. 910. McCarthy. v. Hast- 
ings is a useful authority for extending the 


_rangé-of cases.in whieh such evidenée_may 


be admitted, and. the judgments of the court 
are most: instructive. . The Law oo < 


' Gouhset’s Control of. Defence. 


. CA paragraph-in-The Timesta few daye ago 
stated. -that.M. Pauwels, the. Dutch Advo- 
cate, who had. been asked to. undeztake 
the defence of one of the -prisonérs..ix the 
‘Reichstag. fire trial, has decided. not tc àp- 


pear, his. reason’ for. taking this:step being - 


that he must : decline . to ..accept “control 
fromthe Gommunist . Committee which is 
acting. on -behalf.of ‘the accused man. This 
decision. is -entirely,in line with that which 
members -of < the... Bar.: in. this. -corntry 
would:adopt,.and which many. have in-the 
past adopted. Where a.person instructs 
Counsel. to act on. his. behalf. hè must: be 
guided . by, .what. Counsel -deems .bes: to 
secure ‘the .end. of.his .. rétainer,...nazely, 
‘the success of the. client., and Counsel. is 


- perfectly justified . in. declining -to act. if 


the -client himself insists on retaining2on- 
trol of the: defence. In one of. the Sate 
trials ‘in -Edinburgh towards. the :end_of 
the eighteenth -century one `of the prisoaers 
‘complained that.he had been unable. to 
obtain -the assistance ‘of certain Counsel 
to...whom application -had been made. The 
editor of the “Staté Trials” communicated 
with Henry Erskine, the Dean. of Factlty, 
‘then at the height ‘of. his .fame as a: Eril- 
liant Advocale, enquiring whether he was 
‘one .of the. Counsel who had . refused _.to 
act on behalf of the prisoner. Erskine re- 
-plied that he was not, and added that-he 
would certainly . have undertaken the de- 
-fence if he had been requested to do so, 
but -he..added this: “I should at the. same 
‘time have qualified my compliance:.with 
this condition that the conduct of the Je- 
fence -should be left entirely to me, knew- 
ving, as I- ‘did, ‘that, if -he ‘spoke himel 


JOURNAL 


146 10 


he would avow priñciples and views which 
would supply the (punsel for the Crown 
with the\only thing they wanted to make 
out. their, case-the - criminal intention.” 
To be controlléd in his- conduct of the de- 
fence. by the particular-accused.M. Pauwels 
might .well consider bad enough, but ~to 
be controlled by a: -Communist Committee 
would be ten times worse. Little wonder 
then that he declined the retainer.—The 
Solicitors’ Journal. va 
Attempted Suicide.. . ; 

A-nérth country coroner recently critiéisêd 
the. way In. which cases of attempted suicide 
are often. dealt with without court pros seed- 
ings. ~ According to’ a PANDAN report, 
he said that.. the Police. were -bound by. 
Home” Office regulations, and, in -the case 
before ~him, had been obliged some months 
earlier to let the deceased- upon hér 
kusband. giving an: adering to look 
after her. Subsequently. she hanged - her- 
self. Apparently, in the coroner's opihion, 
all.such cases should be taken .f0 the courts 
where.. the -Magistrates could: bind. over 
sureties or take other | steps to ‘guard 
against a repetition of the offence. . 

Weare aware ihat it has” been the practice 
of ‘the Police for some. time past to refrain 
from prosecuting a charge of attempted 
suicide where it appears to be ‘a first. at: 
tempt,..and they are. satisfied -that friends 
or relabions can be trusted to. take: cate 
ofthe offender: Whether ornot thisis the 
result “of. any Home Office regulation - or 
direction.we cannot say... The practice, at 
all events, Savours strongly of humanity. In 


' many :casés’Police Court proceedings would 


cause.distress, not only to the unhappy 
offender, but: ‘also to relatives, Itis at least 
doubtful whether insuch cases a recogniz- 
ance entered into before a court would be 
more effective than an undertaking given 
to the Police. In bygone days there was 
a general impression that many, if not 
most, of the charges. of attempted suicide 


were futile, and-that the would-be suicides - 


friends could deal with, them better than 
any .court. _Here and there, of course, isa 
case. deserving of punishment, or requiring 
a long period of restraint;. but these. are 
exceptions. 

On the whole, we differ from the coroner, 
and though.we must admit that in. the 
particular case before. him it may have af- 
peared that the result of not prosecuting wasa 
tragedy,yet onthe whole, we think the pre- 
sent. practice both humane and a a 
Justice of the Peace. . 
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‘that there shall be a Commissioner 
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CHANGES IN THE LAW OF INCOME TAX. 


The Indian Income Tax (Second Amend- 
ment) Act which received the assent of the 
Governor-General in Council on the 11th 
of September has introduced several 
‘amendments of asubstantial character. The 
effect of the material amendments may be 


‘conveniently considered under the following 


heads:— . : 
I. Income Tax Authorities. 


II. Interest on securities. 
‘TI. Tax on property. 

IV. Professional’ earnings. 

V. Deduction at the source. 

VI. Information as to interest. 

VII. Assessment in the case of departure 

from India. 

VIII. Assessment of legal representatives, 
IX. Appeals against assessment. 

X. Recovery cf Taxes. 

XI. Minor partners. 

XII. Refund. 


XII. Provident funds. 
XIV. Reference to the High Court. 


I. Income Tax Authorities. | 

The Income Tax Act of 1922 provided 
of 
Income-tax for each province, who shall be 
appointed by ‘the Governor-General in 
Council. Itis now provided that the 
Governor-General in Council may appoint 
a Commissioner of Income-tax for any area 
specified in the order of appointment. 


It Interest on Securities. 

Under s. 8 taxis payable in respect of 
interest on securities which are not declared 
to be income-tax free. The amendment Act 
provides that no income-tax shall be pay- 
able in respect of any sum deducted from 
such interest’ by way of commission by a 
banker realising such interest on behalf of 
the assessee. 


‘III. Tax on Property. 


The scope of allowances in respect of 
charges on property has been somewhat 
widened. Under the Act of 1922 provision 
was made for deduction of interest on 
mortgages and charges to which the property 


was subject. The amending Act provides 
that where property has been acquired with 
borrowed capital, the amount of any 
interest payable on such capita], and not 
specifically charged upon the property 
itself is also an allowable deduction in 
calcuating the annual value ofthe proper- 
ty. P 
IV. Professional Earnings. . i 
Depreciation allowance which was form- 
erly restricted to profits. from business 


has now been .extended ‘to earnings - from 


_ revenue 


professions and vocations. Now deprecia- 
tion of buldings -and depreciation’ and 
obsolescence of ` machinery, apparatus, 
appliances, plant, furniture or other capital 
assets belonging to the assessee and 
solely used for the purposes of such profes- 
sion or vocation are allowable. So also 
expenditure incurred for the 
purposes of the profession or vocation. 


V. Deduction at the Source. 

Section 18 of the Income Tax Act which 
deals with payment by deduction at source, 
has been amended mainly in two respects. 
First, to prevent deduction from salary 


‘in respect of persons whose total income is 


.less than the minimum liable to income-tax. 


Secondly, to provide for the deduction of 
super-tax at the source. 

‘Tt is also provided that no penalty shall 
be recovered from the person who is bound 
to deduct at the source unless it appears 
that such person has wilfully failed 
to deduct and pay the tax. i 


VI. Information regarding Interest 

A new provision has been enacted for 
the supply of information tothe authorities 
regarding interest paid. Persons resporsi- 
ble for paying any interest not being 
interest on securities are now bound to 
furnish, on or before the fifteenth day of 
June in each year, to the prescribed officer 
a return in the prescribed form and verified 
in the prescribed manner of the names and 
addresses of all persons* to whom during 
the previous financial year they have paid 


ee 
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interest or aggregate interest exceeding 
such amount not being less than one 
thousand rupees as may be prescribed in 
this behalf together with the amount paid 
to each such person. 


VIL. Assessment In case of depar- 
ture from India. 

A new section (Sec. 24A} has been introduc- 
ed to provide for assessment in case of de- 
parture from India. Underjthis section when 
it appears to the Income-tax Officer that 


, any, person may leave British India during 


the current financialyear or shortly after 


_its expiry and that he has no present. 
intention of returning, the Income-tax Officer ` 


. may proceed to assess him on his total 
income for the period from the expiry of 
“the last previous year for which he ‘has 
“been assessed tothe probable date of. his 
departure from British India, and details 
are laid down; with regard to ‘the procedure 
to'be ‘followed in the case of such assess- 
ment. 


‘VIII. Assessment of legal represen- 
` tatives. 

There was no provision in the Act of 
' 1922 defining the liabilities of legal 
representatives and the procedure to be 
followed in the case of death of an assessee 
"before assessment. Section 24-B has now 
"been introduced, which lays down (1) the 
“ extent of the liability of executors, adminis- 
trators and other legal representatives; 
(2) the procedure to be.followed when a 
“person dies before he is served with a 
: notice unders, 22 (2) ors. 34; and. (3) the 
- procedure to be followed when a person 
dies without having furnished a return 


. which he has been » ‘required to furnish 


-under s. 22 (2) or having furnished an 
incomplete return. 


IX. Appeals against assessment. 
Orders of income-tax Officers refusing to 
register a firm under s. 26-A° and orders 
refusing claims for refund are made 
appealable. 
It has also been made clear that the period 


~of 30 days allowed for preferring an appeal 
“to the Commissioner from an order passed ` 


by an Assistant Commissioner runs from 
the date on which .the assessee was served 


- with notice of sach order, and not from the 


. date on which the order was actually 
made. ` 


X. Recovery of Taxes. 

With regard to recovery.of taxes the 
< Collector has now been invested with the 
_ powers which Under the Code of ‘Civil 


` 
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Procedure a Civil Court has in respect of 
attachment and sale of debts due to a judg- 
ment-debtor for the purpose of the re- 
covery of the amount due under a decree. 
XI. Minor Partners. 

A person who being a minor has been 
admitted to the benefits of partnership in 
afirm has been given the same rights as 
a member of the firm in certain respects. 
(Vide s.24, s. 48 (2)) 


XII. Refunds. 

The power to make 
much enlarged: . 

(1) Section 45 was defective i in that it did 
not allow refund in cases where the assessee’s 
total income was below: the minimum 
chargeable with income tax. This defect 
has now been remedied. ; 

(2) A new section has been introduced 
investing the authorities „with .2 general 
power to make refunds if they are satisfied 
upon claim made in this behalf that tax has 
been paid by oron behalf of any person 
with which he was not properly chargeable 
or which wasin excess of the amount with 
whichhe was properly chargeable. (s. 48-A.) 

(83) The Income-tax authorities are em- 
powered toset offthe amount to be refunded 
against the taxifany remaining payable 
by the person to whom the refund is due. 
(s. 49-A). 

(4) The right to claim refund has been 
conferred on the executors, administrators, 
or other legal rep resentatives and trustees or 
receivers,.as the case may be, where through 
death, incapacity, bankruptcy, - liquidation 
or other cause a person is unable to receive 
a refund to which he isentitled: (s, 49-B) 

(5) Provision has been made fur appeal 
- to the Assistant Commissioner against orders 
of an Income-tax Officer refusing to allow a 
claim to a refund: (s.50). 


XIII. Provident Funds. 

With regard to Provident Funds a new 
sub-section has been inserted ins. 58 .G to 
the following effect: “(1) Where the accumu- 
lated balance due to an employee par- 
.ticiprting in 4 recognised Provident 
Fund becomes payable, “such accumulated 
balance shall be exempted from pay- 
ment of super-tax except to the extent of 
an amount equal to the aggregate of the 
amounts of super-tax on annual accretions 
that would have’ been payable under 
s. 58H up to the first day of April, 1933, if 
the. Indian Income Tax (Second Amend- 
“ment) Act, 1933, had come into.force on 
the 15th March, 1930.” 


refunds has been 


b= 


ne, E 


} 


-months later 


. e 
1983 7 


5. . + . š 

XIV: Reference ťo High Court. 
“ Several important amendments have 
been introduced in the matter of Reference 
to the High Court: 


(1) The assessee is given the right to 
apply to řequire the Commissioner to refer 
to the High Court any question of law aris- 
ing out of an ordey under s, 33 enhancing the 
assessment or otherwise prejudicial to him. 
But a proviso is added that a reference shall 
lie ‘from an order under s. 33 only ona 
question of law arising out of that order 
itself and not out of the previous order 
under s. 31 or s. 32. 


“ (2) Theright to withdraw an application 
under s. 66 (2) and to claim refund of the 
fee paid has now been extended to cases 
where the Commissioner rejects the appli- 
‘cation on the ground. that it is time-barred 
or otherwise incompétent or if in exercise 
of his -powers under s. 66 (8) the Cotmis- 
sioner refuses to state the case. 
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(3) A period of 30 days has been fxed for’ 
withdrawal of applications, 
` (4) The assessee is given aright to apply 
tothe High Court where an application 
unders. 66 (2) is rejected by the Commis- 
sioner onthe ground that it is time-barred. 
The period of limitation for making an’ 
application tothe High Court ‘in this case 
is two months and not six months. lf the 
High Court is not satisfied on such an 
application of the correctness of the 
Commissioner’s decision the High Court 
may require the Commissioner to treat 
the application as. made within. the 
prescribed time (s. 66 (5A) ). < 

(5) Thé provision ‘contained in s. 5 of the 
Indian Limitation Act relating to extension 
of time for sufficient cause has been 
extended to applications to the High Court. 
under s. 66 (3) and s. 66 (3A): ce 

(For minor amendments and further 
details reference may bė tiade td. the A'ei 
itself.) ' - 3 


Extracts from Contemporaries. 


-From Lord Merrivale— 

Terpus fugit. This not very original 
reflection i8 prompted on this occasion by 
the recollection that when the writer was 
a student, Mr. H. E. Duke, K. C., was 
already one of the brighter stars of the 
legal firmament in general and of the 
Western Circuit constellation in particular. 
If to the public eye this star suffered 
partial occultation in the War years, when 
Duke served as chairman successively of 
the Royal Commission on Defence of the 


Realm Losses, of the Royal Commission 


on Liquor Trade Losses, and of the Board 


of Referees (Excess Profits Duty) and then 


as Chief. Secretary for Ireland surely the 
most heartbreaking of Ministerial Offices 
—his public work in thesecapacities received 
no more than its due recognition when he 
was.made a Lord Justice of Appeal in 
May,. 1918, and was promoted eighteen 
to the Presidency of the 
Probate, Divorce and Admiralty Division. 
And now Lord Merrivale, P., has retir- 


‘ed. To attempt to estimate his work in 


the fourteen years through which he pre- 


‘sided with dignity and distinction over 


that curiously heterogeneous court, would 


.be a presumption; but mention may be 


made of his successful efforts to secure the 
appointment of an additional puisne Judge. 

Two stories—both true—may be told of 
his court. 


A young advocate was briefed at the 
last moment in a probate action, and be- 
fore he had time to untie his papers the 
previous case collapsed and he was called 
on. Rising desperately to open the cage 
and trying to read his brief at the same 
time he began nervously:— 

“My Lord, this case relates to a will.” 

THe PresiDENT (whose deep and reson- 
ant voice was apt to be needlessly ter- 
rifying toa beginner): That is not unusu- 
al in this court. | 

CounsEL (reading a few lines- further 
in his brief): My Lord, it relates to two 
wills. 

Tus PRESIDENT: Ah! 
ful ! : 

On another occasion he remarked to an 
inaudible junior: . 

“Mr. —, it is of no usefor you to read 
your brief aloud to your brief. Your brief 
has mo discretionary powers; if you are 
asking me to exercise mine, you must let 
me hear what you say.” 

But he made up for this rather crushing 
observation later, when, at the end of the 
case he complimented Counsel on the 
“admirable conciseness” with which his case 
had been presented. 


that is more hope- 


To Sir Boyd Merriman. 
e transition from Ford Merrivale to 


Sir Boyd Merriman has other appropria- 
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teness than the similarity of name, Tt is 
a wise tradition by which the Prestlent 


“of this highly-specialised Court is appoint- 


ed from those with extensive experience of 
other branches of the law; were it not sc the 
law and practice of the Division might 
tend to develop ‘on lines not altogesher 
harmonizing with the general tendercies 
of the law as a whole. 

This wider experience has been found, 
not for the first time, by the promction 
of a law officer. That the appointment 
will be welcomed by the Bar is assıred 
by the personal popularity of Sir Eoyd 
Merriman. He himself, we may supoose 
will find the correction of “bad wills, bad 
wives.and bad wessels” something cf a 
relief after the strain of the political and 
legal ‘work which falls: to the lot of a law 
officer. —Justice of the Peace. 


Black and White. - : 

The Acting High Commissioner of Bemua- 
naland has found it, necessary to suspend 
Tshekedi, the acting Chief of the Bam=ng- 
wato, for acting in excess of his jurisdic- 
tion. The chief had tried a European 
before a native court and had ordered him 


to be flogged, although he had no jurisdic- 


tion over Europeans. Apart from the 
technical question of jurisdiction, the nt- 
ence appears to have been thoroughly 
justified on the merits of the case, and 
that fact has naturally created much s7m- 
pathy for the suspended Chief, and has 
caused Admiral Evans’ decision to be 
criticised. But, it is of great importence 
that persons charged with the adminissra- 
tion of justice should not exceed their juris- 
diction; to take an extreme instance, a 
Magistrate who sentenced a murderer in 
England to death, and then proceedec to 
carry out the sentence, would'not long be 
allowed to continue to exercise judizial 
functions, however clear the offender's gnilt 
might be. And in districts in which a 
emali number of white men live in the 
midst of large numbers of blacks it aas 
always been held to be necessary to insist 
that whites shall not be subject to she 
legal jurisdiction of the local Chiefs. Sut 
it follows that the appropriate authocity 
should be scrupulous to investigate eny 
formal complaint as to the conduct Œ a 
white resident; anda very serious feature 
of Tshekedi’s case is that he alleges taat 
he complained to the British Resident 
Magisirate at Serowe before dealing with 


the case himself, And received no redess 
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as regards the offending white man. This 
allegation requires the most careful investi- 
gation, and if established, it may enable 
the suspension of the Chief to be terminat- 
ed after a short period; for it would go to 
show that the exceeding of his jurisdiction 
was committed after regular proceedings 
had failed.—The Law Journal. 


e 
“The League” and Unification of. 

Law. 

Ata moment when what may be regard- 
ed as the transcendent functions of the 
League of Nations are being widely dis- 
cussed, it mayseema little odd to advert 
to their initiative with regard to such a 
subject asthe legal aspect of international 
trade relations. There is, however, an able 


article touching on the work of the League ' 


in this field which appearsin The British 
Year Book of International Law’ 1933, to 
which we call attention here, leaving 
fuller reference to a later issúe. The 
article, which is entitled “An International 
Code of the Law of Sale” and is from 
the pen of Professor H. C. Gutteridge, K. 
C., suggests that the gradual drifting away 
of commercial litigation from the courts, 
which “reaches its apex in the domain of 
the law of sale of goods,” may be largely 
due to the uncertainty of the law, or rather 
the conflict of laws, which so often arises 
when goods pass through several hands be- 
fore they reach the ultimate buyer. One 


of the remedies put forward for this state . 


of things isthe removal of conflict by 
means of the unification throughout the 
civilized world of the law of saleof goods. 


- Before the Council of the League of Nations 


will sponsor such ascheme, however, its 
practicality is carefully @xamined, and 
the task of making suggestions which 
may possibly lead toa draft or projet has 
been deputed by the League to one of ils 
subsidiary organs, the Institute for the 
Unification of Private Law.of Rome, the 
constitution, objects and methods of which 
are . briefly and clearly indicated. The four 
principal systems of law which will be con- 
cerned in any such scheme are of course, the 
Anglo-American, the Latin, the Germanie 
and the Scandinavian systems and it seems 
the Committee of the Institute of Rome 
may be trusted to place the practical in- 
terests of traders before any merely theo- 
retical considerations, however interesting, 
and even, to some minds, compelling.—The 
Law Times. 
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HIRE PURCHASE 
RESTITUTION OF STOLEN Goons. 


Tue bailee of goods which are the sab- 
ject of a hire-purchase agreement, though 
- he was not liable to punishment at com- 
mon law, since he had lawful possession 
of the goods, is now, of course, guilty of 
Jarceny if he fraudulently converts the 
goods to his own use or the use of any 
one other than the owner [Larceny Act, 
1916, s. 1(1)]. So also is the person guilty 
` of an offence who receives the hired goods 
from the, bailee knowing them to have 
been stolen [s. 33 (1) of the 1916 Act). 
So also is the bailee guilty who pawns 
the hired goods 
s.. 33). ; Í 
The question, however, which is usual 
ly of the most interest to the owner of 
the hired goods is how to recover them. 
Section 45 of the Larceny Act, 1916, pro- 
vides that upon the conviction of the 
thief in all cases of conversion except 
obtaining goods “by fraud -or other wrong- 
ful means not amounting to stealing” the 
property in the goods shall be restored 
to the owner or his representative, and the 
court convicting may make a restitution 
| Order. This order can only be made 
against the person actually in possession 
of the goods at the time of the convic- 
tion. The exception as to fraud was first 
made by the Sale of Goods Act, 1893, 
s. 24 (2), in order to get over the Larceny 
Act, 1861, s. 100, which recognised no ex- 
ception. 

There are many cases where the hire- 
purchaser in breach of the agreement 
sells or pledges the goods to an innocent 
person. In these cases it is also neces- 
sary to consider the effect of the Factors 
Act, 1889, s. 9 reproduced by the Sale of 
Goods Act, 1893, s. 25 (2). The sub-section 
enacts:— - 

“Where a person, having bought or 

agreed to buy goods,. obtains with 

thé cansent of the seller, possession of 
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(Pawnbrokers Act, 1872, 


the goods o: the documents of title to 
the goods, the delivery or transfer by 
that person, or by a mercantile agent 
acting for him, of the goods or docu- 
ments of title, under any sale, pledge, 
or other disposition thereof, to any per- 
son receiving the same in good faith 
and without notice of any lien or other 
right of the original seller in respect 
of the goods, shall have the same effect 
as if the person making the delivery 
or transfer were a mercantile agent in 
possession of the goods or documents of 
title with the consent of the owner.” | 
It is, therefore, clear that the owner òf 
goods who desires to re-take them must 
consider whether the hire-purchase agree- 
Ment amounts to an agreement to sell 
and buy or not. -If it does, then the 
sub-section will apply to protect the in- 
nocent holder of the goods. If it does not, 
then the property in the goods still remains 
in the original owner and he can recover 
the goods under s. 45 of the Larceny Act 
and s. 21 (1) of the Sale of Goods Act, 
both sections being in very similar terms. 
He can also-recover the goods by action 
(Scatiergood v. Sylvest r, 15 Q. B. 506). = 
Most modern hire-purchase agreements 
are framed in accordance with the prin: 
ciples laid down in Helby v. Matthews 
[1395] A. C. 471, and are accordingly not 
agreements to se'l but merely _hirings: 
with an option to purchase on the pay- 
ment of the last instalment, or, in many 
cases, of a futther nominal sum. Helby 
v. Matihews, supra, is well-known as the 
leading case on the true nature of hire- 
purckaze transactions. The hire-purchaser 
there had the right to terminate the hir- 
ing at any time by delivering up the 
goods, whtch were not to become his prop- 
erty until the last instalment was paid. 
The House of Lords were unanimous -in 
the ‘view that there was no binding agrees. 


/ a4 


` 
-eraent to buy but a mere option to bry, 
* and that accordingly s. 9 of the Factars 
Act did not apply. The House pointed 
out how different was the: agreement. in 
Lee v. Butler [1893] 2 Q. B. 318, where 
the Factors Act was rightly held to sp- 
‘ply. In that case there was an agree- 
ment to pay the price of the goods in 
the instalments, but there was no pro- 
vision allowing the hire-purchaser to ze- 
turn the goods and terminate the hiring: 
Accordingly the obligation to make .tne 
two payments was binding as soon as tae 
agreement was-made, and: there: was- a 
clear agreement to sell. In Payne v. 
Wilson [1895] Q. B. 653, the agreement 
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_to sell and buy 
“applies. and 
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was identical with that in Helby v. 
Matthews, supra and was held to be an 
agreement to buy. But on appeal [1395] 
2 Q. B. 537, the appeal was nob contest- 
ed, Helby v. Matthews supra, having been de- 
cided in the meantime. Payne v. Wilson, 
supra, is, however, still an authority for 
saying that if the so-called hire-purchase _ 
agreement really amounts to an agreement 
then the Factors Act 
the innocent purchaser or 
pledgee is. protected. It will clearly be 
seen, thérefore, how-important is the form 
of the. agreement when the question of 
recovering the g@»ods arises,- as it offen 
must.—The Solicitors’ Journal, ; 


——— 


JUDICIAL LEGISLATION. 
BY COLAJD MULLINS. 


‘In an editorial, Tue Law JOURNAL cn 
September 9, 1933, . declared that “tae 
rulings of a great Judge, in sympathy 
with the temper of his age, and anxious 
to advance the law on broad lines, ar, 
in general, preferable to. Statute Lay.” 
Even with the reservations that the Judze 
must be “great and in sympathy with Hs 
age, and that he must be“ anxious to 
advance the law on broad lines,” it is 
impossible for anyone who believes in 
cheaper and quicker justice than we new 
have toaccept this statement. oy 

In the first place, -Statute Law is ordinarāy 
framed after lengthy discussion. with tie 
interests, concerned, whereas 
commercial policy is irrelevant in forensic 
argument or judicial declaration. Second, 
“the rulings of a Judge “are only given `n 
issues “inter partes,” and-it is inherenty 
unjust that individual litigants should 5e 
made to bear the, burden of legislaticn. 
Thirdly, “the rulings of a Judge” oniy 
give, us finality if the, Judge happens zo 
be sitting in one of. the highest Appellate 
Courts; could any Counsel confident_y 
advise his client to begin or defend litiga- 
tion onthe assumption that ‘the “Coronation 
cases ° were sound law? 

. Other objections to an excessive relianse 
on judge-made law could. be set*out. Bat 
the greatest ‘of all these objections is tle 
elementary, one that.the system resuks 
in the piecemeal decision of points which 


happen to be litigated, leaving obscu-e 
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social or 


countless points of importance which nobody 
happens to have litigated in the -higher 
Courts. . fot 
No statutory Code of Contract Law could 
have failed to provide aruling on the 
elementary question “ whether a letter of 
acceptance can be contemplated by telegram, 
or. by any other means of communication; ` 
and revoked before it reaches the person 
who made the offer. Yet we have no ruling 
on the point,-the dictum of Lord Bramwell 
in Households Fire, ete., Insurance Co v.. 
Grant (1879, 4 Ex. D. -16, at p. 235), being 
both obiter and contained in a minority 
judgment. This is but, one oLinnumerable 
examples. Every practising lawyer ard 
every Judge and Magistrate must come 
across elementary points that are of general 
importance, but which happen never to have 
been decided, or, if decided, -never reported. 
‘I have recently hed to decide whether a 
wife's maintenance order should or should not 
be cancelled when the wifehas subsequently 
obtained a decree of nullity on the ground of 
her husband’s: impotence. I have also had to 
decide whether a bastardy, order should or 
should not be cancelled when the illegitimate 
child “has subsequently been formally 
adopted by others, the result of which .is 
by statute that “all rights, duties, obliga- 
tions and liabilities of the parent or parents: 
of the adopted child in relation to the future 
custody, maintenance, and education of the 
adopted child : shall be extingyished.” 
In neither case did many hours in the 


_ that the wording is “on 
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“library reveal any authority, a nd Iam. 


confident that there isno law on: these 
` points. In both cases the parties were- far 
ipo poor toembark on appeals, and there is 
us no machinery for obtaining a binding 
ruling. s 


N ‘ 
To this day, I believe, some County 


Court Judges reject the printed forms of- 


Notice to Quit that’ are almost universally 
used by small landlords on the grounds 
or before” the 
date fixed. De Vries v. Sparks (1927, 43 
Times L. R. 448) is held..to justify this. 


, ¿Other County Court Judges (happily the 


- medy. 


: majority) dismiss all such pleas, relying 
probably on Phipps v. Rogers (1925, 1 K. 
B.14). .Three years ago His Honour Judge 
poora begged two litigants before him 
o take his decision on the point to the 
Divisional Court, and thus get this muddle 
cleared up. But I believe the muddle is 
still there. Must we wait for- “the ruling 
of a great Judge”? Surely it, would be 
simple to have legisfation on these points, 
or as another alternative, to have a special 
procedure whereby such points can be 
decided by Judicial Authority, apart from 
litigation. ME 

Until this problem of judge-made law is 
tackled, all legal reforms (now coming 
crescendo) must at best be tinkering. Our 
need is to revive the spirit in which the 

McNaghten Rules of 1843 were laid down. We 
need ahalfway house between judge-made 
faw in litigation and Statute Law. We 
cannot expect much more private law from 
Parliament than we have had in the past, 
and private law has always been neglect- 
ed‘by Parliament. Nor, I submit, can we 

i : Pa 


continue to rely. solely on ordinary. 
litigation to provide “fhe rulings of a great 
Judge.” In my In Quest of Justice, I 
worked oul a system. by which judicial, 
declarations of private -law could be given 
apart fiom litigation inter partes. I believe 
that some stich system must come, .The 
Americans are thinking on thesame lines, 
and are discussing the. formation of ‘a 
Judicial Council for: this purpose. 

We might well make a beginning on 
some such lines as these: Let every County 
Court Judge and every  stipendiary 
Magistrate be empowered on his own.ini- 
tiative to state a case, after giving his own 
decision. Such cases would be restricted 
to points of general application, and it 
might -be well that a fiat of tue Attorney- 
General be obtained before the case is 
submitted to an Appellate Court. Some 
of these cases the Appellate Court could 
probably decide without oral argument, 
but the Court could be empowered to 
brief two Counsel in case of difficulty, 

The expense to the public would not 
be great, for there would not be a vast 
number of cases, but each one would relieve 
litigants, actual - or prospective, of -an 
unfair burden. i 

Thus we could make a beginning with 
the definition of law apart from ordinary 
litigation, and later, if the system proved 
useful, it could be extended to the High Court 
itself. My years of thoughi on legal reform 
have convinced me that unless we tackle 
this need foc law-making apart from Statute 
and ordinary judge-made law, we shall 
never soreform our judicial system as to 
satisfy the public need.— The Law Journal. 


ARREST BY PLAIN 


The Fitzpatrick case at once illustrates 
a difficulty, and fortunately, indicates a re- 


The difficulty is that when plain 
clothes policemen stop a suspected person 
there is no quite simple method of estab- 
lishing that they dre constables. The very 
object of their being in plain clothes is 
that they shall resemble the ordinary run 
of people in the street and not be taken 
for constables until they reveal themselves 
as such. They have warrant cards, but 
in an excited interview, the production of 
these documents is apt not to be very con- 
vincing. . 

Ê. very considerable proportion of the 


CLOTHES POLICE. 


persons stopped know the officers who stop 
them. Many others are conscious of hav- 
ing given reason for suspicion, and 
though they may show fight, do so under 
no misapprehension. But the innocent 
victims of circumstances are in an unpleas- 
ant position. 

The first reaction of the ordinary, honest 
man, when he finds himself suddenly con- 
fronted by several men in the street in a 
minatory attitude, is to suspect foul play, 
especially in? these days when offences of 
robbery do take the form of sudden at- 
tacks in the public streets, with a “get-a- 
way” in acar. It he be young and active 
he will not tamely submit to being sur- 


al 


osp y men. I 
. a ge- believes’such statements. He will not. be 
= L* disposed to. examine documents thrust at 


eer: 





£96 JOURNAL - , Sluice x 
5 rounded; and will struggle against as possible. `to the. knowledge of a sup- 
e entering.a car. With a mind made up erior officer. Policemen, heated by altérca- 
that he is being unlawfully interfered tion-and struggle: with a’ prisoner, not 


with—and no inference. is more natural for 
an innocent manhe is apt.not to hear 
` statements that his interlocutors aré’ police- 
men. It is not even surprising -if he dis- 


him; he wants his eyes to do quick work 
in observing his‘ antagonists.’ Given the 
‘Police mistaking an honest man. for a 
` thief, and the honest man making the 
same mistake about them, the stage is set 
for a comedy of errors which may all too 
suddenly spill over into something far 
from. comic. . é : 

` We had very little doubt, before the 


4..7,,Gommissioner’s report made it clear, that 
v this mutual. mistake was what happened 








` with- Flying. Officer Fitzpatrick and the 
“officers, who: arrested him, The incident 
"dé. ,closedt'satisfactorily? The Commis- 


J\sloner™ has made ‘his official apology and 


‘Mr. Fitzpatrick.cherishes no grievance. 
“52: Phe Commissione? puts his finger on the 





=e 
wht 
AAS 


“e eak..spots-in Police procedure. It would 






< ‘\ibe-far more satisfying’to- a person in Mr. 
` Fitzpatrick's unfortunate position to be 
taken to.a uniformed constable in a main 
‘road; and this ought to bé done. The mere 
fact that a. person seized’ calls or asks for 
the Police, indicates a possibility of his 


~è- being an honest man (though rogues do 


--- Í gometimes, for some supposed advantage, 


Z identically (this thing), and the increased 
risk of escape ina possible crowded street 
cought to -be run; it is only slight after 
all. i 


Tt is also extremely desirable that unto- . 


ward incidents should be brought as soon 





‘from the ` magisterial bench; 


unnaturally find, it difficult.to make: volip 
face” and apologise. A ‘superior coméss ; 
quiet and detached, can sge How ‘thé miš- 


take. arose and tan soothe the ruffled per- .. 
-son’ who has been ‘arrested, without loss 


of dignity to either. “ s- a. dae 


There ‘can ‘be no question òf the right of 
the. Police: to stop and question persons 
whom they suspect of crimé.. They have 


for such: -action.. No one? concerned ih? 
the Fitzpatrick case. questions this righ, - 
or the propriety of its free exercise. “No ` 
feeling of soreness should be with th 
Police. . They have to do their ‘duty, ‘an 
will’ continue to do it. But honest men 
going about. their business also’ have their 
Tights. .As is usual im this country a way 
to satisfy: both the requirements of public 
order and public liberty has been found. 


There has, in the period between the 
arrest and the report been some comment 
L a gėntly 
sarcastic wonder has been expressed that 
the Police should dare to continue to do 
their duty. This is out of place. The 
sensible attitude is that`of the Commis- 
sioner. The Police are to do their work 
of protecting the publit -unafraid ;, the 


public are to continue to expect reasons- < 


ableness and courtesy from the Police. On.’ 
the rare occasions when they. do not get, 
it, or when unlucky misunderstandings arise, 
higher authority will stép in and do what 
is possible to make good the “shortcom- 
ings of subordinates, or “the ill results of 
bona fide mistakes. ~Justice of the Peace. 


THEEND. - 


oy 


‘ample common law and statutory powers, 


